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Abstract

Due to the incompatibilities between the interests of the parties involved in commercial
transactions, disagreements are inevitable. Therefore it is mandatory to find a better solution
to the disagreements. The dispute resolution system is seen as a key issue in commercial and
other transactions. Obviously, the usual mechanism of resolving commercial and other disputes
is by conventional court action. However, the inefficiency, aggressive nature, and the time lags
that sometimes accompany court proceedings are unpleasant realities in the legal system.
Given this fact, it demands other preferred method of dispute resolution mechanism like
mediation which is a basic form of commercial dispute resolution, displaying benefits
compared to conventional litigation. One of such preferred mechanism of handling commercial
disputes is court-annexed mediation. Being cognizant of its benefit in ensuring and fostering
smooth commercial and other transactions, recently Ethiopia has introduced court-annexed
mediation in Federal Courts since December 2021. Court Annexed Mediation is a mediation
conducted under the supervision of courts. Thus, this paper examined the existing laws
governing court-annexed mediation in Federal courts in Addis Ababa to find how far it has
helped in resolving commercial disputes effectively without engaging in conventional court
litigation. The research explored the existing practical concerns and challenges facing court-
annexed mediation in Federal Courts in Addis Ababa after the promulgation of Federal Courts
Establishment Proclamation N0.1234/2021 and Court-Annexed Mediation Directive
No0.12/2021. Some of the benefits and challenges of court-annexed mediation are also shown.
In a nutshell, the research mainly attempted to examine the laws and the realities or the
practice on the ground of court annexed mediation in Federal Courts in Addis Ababa with
specific reference to commercial disputes. Finally, the research puts forward some

recommendations which the researcher thinks to be appropriate.

vii



CHAPTER ONE

1. INTRODUCTION

1.1.  Background of the Study

As disputes are inevitable in all societies, the mechanisms in place to deal with them
and prevent them allow individuals and groups to continue working together and living in
harmony.* Although the modern litigation system has been practiced for many years, the delay
in the court system, increasing cost of litigation, makes Alternative Dispute Resolution
Mechanisms (ADRMS) popular in civil and commercial dispute settlements.

Alternative Dispute Resolution is the general name given to various procedures
available to parties in civil cases to an early settlement and resolution of their disputes.® The
mechanisms are negotiation, conciliation, mediation, and Arbitration.* Generally speaking,
ADRMs are believed to be financially and emotionally advantageous to disputants. ADRM is
important in repairing and maintaining important relationships between disputants, which may
be at risk in adversarial litigation.” They are supposedly faster, cheaper, smoother than judicial
proceedings and allow negotiation and effective participation in resolving the conflict. These
lead to well-accepted decisions.®

! park RE and Burgess EW, Introduction to the Science of Sociology, The University of Chicago press, Chicago,
[llinois (1921) P. 735

2 Kobusingye Ruth, “An Examination of the Impact of Mediation as a Dispute Resolution Mechanism, a Case Study
of Uganda” (Thesis, Kampala International University, School of Law 2019) p. 3.

® Gauthier A, “Secret Justice: Alternative Dispute Resolution” The Reporters Committee for Freedom of the Press
(Washington, DC), (2020) P. 2.

* Tecle Hagos Bahta ‘Amicable Dispute Resolution in Civil And Commercial Matters In Ethiopia: Negotiation,
Conciliation And Compromise’, Mizan Law Review, Vol. 13, No.1 (2019) p. 2.

> Catherine McGuinness, “Consultation Paper Alternative Dispute Resolution “Law Reform Commission (2008) P.
58.

6 Karine Gilberg, “Reforms in the French Administrative Justice System and Alternative Dispute Resolution (ADR)
Methods” P. 46.



These mechanisms can be deployed to resolve disputes in areas related to commerce. It
is believed that commerce began in the early stages of human civilization despite the change it
under went in its usage throughout history. In ancient times, commerce means buying and
selling goods or was used to describe the action of people who sell and purchase goods for
profit as a means of their living. These days, commerce denotes wide and complex transactions
that show the chain of actions that brings goods and services from production to consumption
in which the dealer works for profit.” A commercial dispute, thus, can be understood to mean
any dispute related to transactions between merchants, bankers, financiers, traders, etc.® Most
commercial disputes are usually resolved at their early stages through bilateral interactions,

discussions and mutual concessions between the disputing parties.’

Ethiopia has revised its Commercial Code and defined a trader as including an extended
list of activities indicated under Article 5 of the Code. Accordingly, any individual who carries
out one of the listed activities professionally and for gain is a trader.'® Disputes relating to such
activities among others can be resolved through CAMs. For the first time in the history of the
country, Ethiopia's Federal Courts Proclamation number 1234/2021 gave due recognition to
CAMs in Federal Courts. The Federal Supreme Court has also adopted Directives No. 12/2021
which is the first Directive on CAMs.

1.2. Statement of the Problem and Research Questions

Ethiopia has launched a ten-year plan to enhance economic reform in the country.™* The
project aims at upgrading the policy framework and overhaul the institutional setup dealing

with the economy.'? The Ethiopian government, too, developed a Homegrown Economic

" Julio Cueto-Rua, ‘Administrative, Civil and Commercial Contracts in Latin-American Law’, 26, FORDHAM Law
REVIEW, 15 (1957). P. 28.

8 “The Commercial Courts, Commercial Division and Commercial Appellate Division of High Courts Ordinance,
20157 (PRS Legislative Research April 27, 2022) <https://prsindia.org/billtrack/the-commercial-courts-
commercial-division-and-commercial-appellate-division-of-high-courts-ordinance-2015> accessed April 27, 2022

° Supra note 4, P. 6.

1% Commercial Code of the federal democratic of Ethiopia, Art. 5, proc. No.124 3 /2021.

" PAT 0% &+ AT, 2013-2022, NAEK P oBlrAR LTNAN PTAYYT A9} NAR A7 PP.71-79.

"2 Ibid.



Reform Agenda and one of the institutions that need to be reformed is the institution handling

disputes of economic nature that bears significant impact on the country's overall progress.

As one step towards the realization of the desired reform, Ethiopia amended its
Commercial Code very recently and promulgated a new law dealing with issues of Arbitration
and Conciliation in addition to ratifying the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. Ethiopia is also opting for liberalizing its market
policies, at least in some selected economic sectors, and this calls for efficient, effective,
transparent, and predictable dispute resolution mechanisms. The move demands for dispute
resolution mechanisms to be relied on by the business community and looking towards

securing economic success while reducing time and transaction costs.

Ethiopia began reforming its modern, formal system of dispute resolution 60 years ago
in 1960. As part of the reform, Federal Courts of Ethiopia established Commercial Benches
dealing with commercial matters only. On the other hand, the non-formal traditional and
customary methods of dispute resolution mechanisms have been in operation for centuries now.
Currently, commercial disputes in Federal Courts in Addis Ababa are being handled by
commercial mediation mechanism. This non-formal system of dispute resolution mechanism is
praised for being efficient in minimizing cost and time and its predictability.*® On the other
hand, it is alleged that the tool used to resolve commercial disputes in the formal system avoids

these benefits of using the non-formal methods.

To let users benefit from both the formal and non-formal systems, the Federal Courts
Proclamation, No. 1234/2021 introduced the idea of court-annexed mediation. Despite the
efforts to reform the law and the institutions dealing with the resolution of commercial

disputes, important questions such as the following still need serious investigation.

B3 Mintiwab Zelelew et Mellese Madda Alternative Commercial Dispute Resolution Mechanisms in Addis Ababa:
The Case of Merkato, Grass-Roots Justice in Ethiopia, The Contribution of customary Dispute Resolution
(Pankhurst, Alula and Assefa, Getachew (ed.), 2008, Centre Francais d'Etudes Ethiopiennes, Addis Ababa, PP. 254-
255.



Research Questions

©)

What laws govern court-annexed mediation in Federal courts in Addis Ababa, and

what does the actual practice look like?

Are there sufficient laws governing court-annexed commercial mediation in
Federal Courts in Addis Ababa?

Are the practices relating to court-annexed mediations in Federal Courts are in

line with the laws that govern them?

Are the Federal Courts in Addis Ababa effectively using CAMs in commercial
disputes?
Are there well-qualified experts and convenient venues in Federal courts in Addis

Ababa to resolve commercial disputes via court-annexed mediation?

How far are parties and their lawyers willing to use court annexed mediation in
Federal Courts in Addis Ababa?

1.3. General Objectives of the Research

The implementation of CAMs is a newly emerging concept in the Federal Courts of

Ethiopia, hence it is expected to be challenging to Court administrators, judges, mediators,
advocates, stakeholders like EMAC, AACCSA-AI and the business community as a whole.

Therefore, this research aims at identifying the relevant laws regarding CAMs, as well as the

problems and gaps related to the laws and their practical application, and to put forward

recommendations with the view to help fill the gaps identified.

1.3.1. Specific Objectives

e To explore the relevant laws on CAM in commercial disputes in Federal Courts in Addis

Ababa;

e To explore the practices of commercial CAMs in the Federal Courts in Addis Ababa;

e To identify the key factors that make CAMs effective or ineffective in Federal Courts in
Addis Ababa;

e To recognize the challenges in Federal Courts in Addis Ababa concerning CAM;

e To identify the barriers and enablers in CAMs in Federal Courts in Addis Ababa; and



e To forward recommendations to fill the gaps in the laws and practices of CAMs in the
Federal Courts in Addis Ababa.

1.4.  Significance of the Study

Though the newly promulgated Federal Courts Proclamation No 1234/2021, together
with the Directives issued by the Federal Supreme Court, instituted a system of CAMs for the
settlement of civil disputes; important questions remain to be answered. The attempt to answer
such questions is believed would initiate further bills and develop the law and the jurisprudence
in the area. This research will investigate and try to identify the gaps in the law for the benefit
of lawmakers. As the study investigates the practical gaps faced in implementing the rules,
Federal Courts and Regional Courts would benefit from the findings of this research. The
research, it is believed, would inform professionals' knowledge, skill, and attitudinal gaps,
including that of judges, practitioners, court administrators, court users, lawyers, and the
business community. The research will further trigger research questions to benefit other

researchers, students, and the academia.
1.5.  Scope of the Study

The research is confined to identifying the gaps in the laws, as well as practices on
commercial disputes resolution in CAM with specific reference to Federal High and First
Instance Courts in Addis Ababa. Time wise, it would cover the practice that has cropped up
after the promulgation of the Federal Courts’ Proc. No. 1234/2021.

1.6. Research Methodology

This research employs both qualitative and quantitative methods. Primarily, it explores
and analyzes relevant literatures (foreign and domestic), laws, and other secondary sources.
Hence, the sources of data to do this study will be both primary and secondary data sources.
Primary data for the research are data collected from interviews. Secondary data used are
collected from proclamations, regulations, directives, and other relevant laws journals, books,

reports and articles for all the research questions of the study.

The participants of this research are those ones which are familiar with the research
topic and the research questions of the study. Based on this, FFIC, FHC, FSC, AACCSA-AlI,

EMAC and the Federal Advocates are the targeted participants in this research. In addition to

5



this, cases that are entertained in the FFIC after the coming in to effect of the Proc. No.
1234/2021 and Directive No. 12/2021 are going to serve as points of observation. Furthermore,
the bi-annual case report in 2022 of the FFIC will also be investigated in accordance with the

research questions.
1.7. Literature Review

As CAM is introduced in to the Ethiopian public justice system only recently, the
literature on CAMs in Ethiopia is scanty. One LLM thesis, by Kamil Abdu Oumer, on the
subject matter was written in 2013 G.C which tried to assess the place of modern and
institutionalized mediation as a means of commercial and investment dispute settlement in
Ethiopia and indicated ways for further modernization and institutionalization. However, CAM
came into picture in Ethiopia after the thesis was written. Hence, the research did not identify
the rules, procedures, and real problems on the ground of court-annexed mediation in
commercial disputes resolution, which this thesis tries to do. Usually mediation in general
follows a deadlock in negotiation and has become one of the most prevalent alternative dispute
resolution (ADR) processes in recent years.' It is an interest-based solution and much desirable
if the parties have an ongoing relationship with the need to reduce ill-will or hate, which often
occurs in litigation.™ Mediation is also a flexible, non-binding dispute resolution process in
which the mediator assists two or more disputants to reach a voluntary, negotiated settlement of
their disputes.’® The parties remain to be the decision-makers and resolve their dispute through

a negotiated settlement.’

Y Muigua K, “Tracking Africa’s Arbitration & ADR: It’s Business Unusual,” Enhancing The Court Annexed
Mediation Environment in Kenya (2020), P. 4.

™ Ibid.

® T ukasz Rozedeizer Aljandro Alvarez De La Compa, ‘Alternative dispute resolution manual implementing
commercial mediation, Small and Medium Enterprise Department’ (2006), The World Bank Group, November,
P.16.

M. Olivier, ‘The role of court-annexed mediation in providing access to justice in the resolution of commercial
disputes Mini-dissertation,” (LLM thsis, North-West University, 2018) P.19.

6



Similarly, CAM is a mediation process conducted by the courts after parties file a case.
It is a conflict resolution process in which a court-appointed mediator assists the disputing

Parties to negotiate through an informal settlement.'®

Thus, CAM is an amicable dispute settlement mechanism under the supervision of
courts. Its main objective is to improve the civil justice system through a simple and speedier
resolution of disputes among disputant parties.’® It has proven to be advantageous for dispute
settlement as it helps to minimize the backlog of court cases. Moreover, it fulfills the parties'
substantive, procedural and emotional interests and wishes since they play big role during the

mediation process.”
1.8. Limitation of the Study/ Challenges

As CAM is a new concept in Federal Courts in Addis Ababa the researcher faced the
problem of lack of adequate literature, lack of information, and properly documented materials
in the field. In addition to this, as the researcher was doing the research in addition to his
regular job and during weekends only, shortage of time was a formidable challenge.
Furthermore, as there was no budget assigned for the research finance was another problem that
the researcher has faced. However, the researcher exerted maximum effort and finalized the

research.
1.9. Organization of the Paper

The research comprises of four chapters. The first chapter deals with the thesis
proposal, including the background, statement of the problems, objective, significance,
methodology, scope, and the study's limitations. The second chapter presents general theories
and principles of CAMs. The third chapter is devoted to the practical discussion of the benefits
and challenges of CAMs in commercial dispute settlement mechanisms. Hence, it explores the

laws and practices of CAMs and the practical problems in implementing CAM rules in general

'8 Mzee Mustafa & Ahmad Azam Othman, ‘Towards Effective Court- Annexed Mediation on Commercial Disputes
in Zanzibar’ (2020), vol. 5, issue 18, International Journal of Law, Government and Communication (IJLGC),
pP.82

¥ Ibid.

2 Ibid.



and commercial mediation in particular in Federal Courts in Addis Ababa. The fourth chapter,

being the last chapter, covers the findings and recommendations of the research.



CHAPTER TWO
2. GENERAL THEORIES AND PRICIPLES OF MEDIATION

2.1. Concept of Disputes in General

Black’s law dictionary defines ‘dispute’ as “conflict or controversy, especially one

that has given rise to a particular lawsuit.”**

Similarly, dispute is a disagreement on a point of
law or fact, a conflict of legal views or interests between the disputants.”” In other words it is a
situation in which the disputants held clearly opposite views concerning the question of the

performance or non-performance of certain contract obligations.?

Likewise, commercial dispute refers to any form of dispute that happens in a business
context, such as disagreements over a contract, within a partnership, class actions, civil claims,

shareholder disputes, and so on.?*

Commerce, in general, refers to the exchange of products, services, or other valuable

items between individuals or entities.?

In a nutshell, disagreements arising from business problems or contracts connected to

trade activity are commercial disputes. %°

Thus, the concept of a business dispute or conflict refers to any disagreement between
business persons or firms over the terms of an agreement signed by them.?’ These conflicts are
often handled by experienced commercial litigators whose sole purpose is to get the best

possible outcome for the party that engaged them.

1 Black’s law dictionary, 7" e.d, (1999).

22 Mavrommatis Palastine concessions, judgment No. 2, 1924. ClJ series A. No. 2, P. 11.

% Interpretation of the peace treaties with Bulgaria, Hungary and Romania (first phase) ICJ Reports 1950, P. 65,74

? Upcouncel, ‘Business Dispute Definition: Everything You Need to Know’ (2021) <https://www.upcounsel.com/
business-dispute-definition> accessed 19/12/2021.

% James Chen, ‘Commerce’ (2021) <https://www.investopedia.com/terms/c/commerce.asp> accessed January
4/2022

%1d, . 83.

%7 Supra note 24.



https://www.investopedia.com/terms/c/commerce.asp

Commercial disputes generally occur when one of the parties considers that the quantity
of money paid, the provided item or service, or the period in which the commodity or service
was supplied did not follow the original agreement.?® In addition to this, disputes might occur
when a certain product fails to satisfy the terms of the product's warranty or affects the
consumer.”® Moreover, many commercial conflicts develop due to mismanagement,

misinterpretation, or inability to execute contract terms and conditions.*

There are several dispute settlement approaches, ranging from the most casual
discussions to a full court hearing with stringent procedural standards.** Negotiation,
conciliation, mediation and arbitration are the four known alternative conflict resolution
procedures.® In the next part, we will look at the essence of mediation in general and CAM in

commercial disputes in particular.

2.2. The Essence of Mediation in General and CAM in Particular

Mediation is a process in which a neutral third party meets with disputants and
encourages dialogue to assist the parties in reaching their solution.® It is an informal method in

which a neutral third party assists litigants in reaching a mutually agreeable resolution.*

The mediator supports the disputants in generating options; assisting both parties in
better understanding their respective views and managing emotions.®® Although the mediator
directs the process, he or she does not impose any settlement view on the merits of the case;
his/her role is favoring a win-win scenario and leaving the outcome to the disputants

themselves.*

% Ibid.

* bid.

% 1bid.

$11d, P. 11.

%2 Supra note 4, P. 2.

¥ Aberra Bekele, ‘Alternative Dispute Resolution Methods in Construction Industry: An Assessment of Ethiopian
Situation’ (LLM Thesis, Addis Ababa University School of Graduate Studies Faculty Of Technology, 2005), P. 36

* Ibid.

* Ibid.

% bid.
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In addition to this, mediation may be viewed as both confidential and private procedure.
The purpose is to increase honesty between the parties and to respect each disputant’s feelings,
desires and hopes.*’

Court Annexed Mediation is a type of mediation that takes place under the auspices of
courts.®® It is a mediation procedure in which a court-appointed mediator supports the disputing
parties in negotiating after the parties have filed a lawsuit in a court.*® Hence, court-annexed

mediation is a mechanism of conflict resolution under the supervision of the court.

The major goal of CAM is to improve the civil justice system by settling conflicts
between disputants in easier and faster way and to maintain their good relationships.*® CAM is
also considered to be a beneficial conflict resolution mechanism as it helps to reduce the
problem of case backlogs in courts.*! In addition, as the disputants take a significant role in the

mediation process and the final decision, it meets their best interests and wants.*?

A litigant may request that the issue be referred to mediation, or the court may inquire
about the potentiality of mediation and provide all parties the option to do so0.** The judge of
the court in a voluntary CAM system would offer the parties the option of settling the
disagreement through mediation or another way. If both parties agree, the matter is referred to
the Mediation Center by the judge.** However, in a mandatory CAM system, the court has the
authority to require the parties to try to settle their disagreement through mediation before the

conventional trial proceeds.*

¥ 1d, P. 16.
% Milimani Law Courts, ‘Court Annexed Mediation’ (A Solution by You for You, 2016) <http:/kenyalaw.org

[kenyalawblog/wp-content/uploads/2016/04/Court-Annexed-Mediation-at-the-Judiciary-of-Kenya>Accessed
27/12/21

% Supra note 18, P. 83.

“* Ibid.

! Ibid.

*2 Ibid.

* Ibid.

* Supra note 16, P. 24.

* Ibid.
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2.2.1. Assisted or Facilitated Negotiation

In assisted negotiation, the mediator's main job is to enable discussion between the
parties, helping them find the best possible solution to their dispute.*® Many principles, such as
communication, relationships, interests, alternatives and commitments are utilized to achieve
this purpose. Mediations take different forms; some are facilitative, while others are
evaluative.*” Whether mediation is facilitative or evaluative depends on the agreement of the
parties. Facilitative mediation relies on interests, goals and needs of the parties rather than on
the perceived outcome of the litigation.*® Thus, the primary role of facilitative mediation is to
uncover the parties underlying interests and help them to find a solution that meets those

interests.*°

Whereas evaluative mediation relies on the expertise and experience of the mediators to assess
and give a conclusion about the relative merits of the argument that are being presented to

them.*°

Hence, in evaluative mediation the role of the disputants /and their lawyers/ is to present
persuasive arguments that will convince the mediator that the disputant has a strong case and
will win if the matter proceeds to trial.>* Presentations to the mediator are in the form of legal
arguments usually made by the lawyer. The process is similar to a court process without the

formality that is why some refer to evaluative mediations as non-binding arbitrations.

However, mediators are not decision-makers. As a result, "mediation, roughly defined,
is a method of aiding others' discussions.>® It is an effective alternative conflict resolution

% Fernando Vieira Luiz, ‘Designing a Court-Annexed Mediation Programed for Civil Cases in Brazil: Challenges
Opportunities’, (2015) vol. 15 issue 1Article 1, Pepperdine Dispute Resolution Law Journal, P.5.

" Ibid.

*® Handy Francis J., Stitt Allan J. and Nayla Mitha, Process of Mediation (Stitt Feld Handy Group 2006) P. 3

“1dP. 4.

X1dPp. 2.

*! Ibid.

> Ibid .

%% Supra note 46, P.5.
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strategy that tries to obtain a negotiated settlement between parties while avoiding the

significant expenses of litigation and the time delays that are common in judicial systems.>

It is also a method in which a third party neutral aids disputing parties in reaching a
negotiated solution. Alternatively, it may also be called a neutral third-party-assisted
negotiation.™® The mechanism gives parties the right to participate in decision-making and

influence the outcome. Likewise, it is founded on individual liberty and self-government.*®
2.2.2. Informality and Flexibility

Parties in mediation are free to establish their own rules of the processes, and they
frequently choose to forego much of the formality associated with other kinds of dispute
resolution.”” Mediation methods are less formal than court processes in that the norms of
procedure are often more flexible, with no formal pleadings, lengthy written records, or
standards of proof.®® As a result, unlike litigation, which focuses on specific problems decided
by prepackaged legal concepts, mediation does not confine itself to the discrete legal claims

claimed by the parties.*

Parties can debate the relative merits of their arguments without being constrained by
strict court standards.®® As a result, mediation allows for a wide range of innovative solutions to

conflicts between disputants.®* Besides mediation's informality and flexibility, parties are

* Hayley Langdon, ‘what is court-annexed mediation’, (2015) < https://www.dmllaw.co.za/what-is-court-annexed-
mediation/> accessed 27/12/2021.

*® Kamil Abdu Oumer, ‘Modernization and Institutionalization of Mediation to Resolve Commercial and Investment
Disputes in Ethiopia’ (LLM Thesis, Addis Ababa University School of Law and Governance, 2013) P. 118.

% Alwi Abdul Wahab, ‘Court annexed and Judge led mediation in civil case: the Malaysian experience’ (College of
Law and Justice Victoria University of Melbourne, October 2013) P. 89.

" Kenneth R. Feinberg Mediation, ‘A Preferred Method of Dispute Resolution’, 16 Pepp. L. Rev. 5 (1989)
<http://digitalcommons.pepperdine.edu/plr/vol16/iss5/2> P. 5

%8 Scott Brown, Christine Cervenak and David Fairman, ‘Alternative Dispute Resolution Practitioners' Guide’
(Technical Publication Series, Center for Democracy and Governance Bureau for Global Programs, Field Support,
and Research U.S. Agency for International Development, 1998) P. 6

% Gay R. Clarke and Iyla T. Davies, ‘Adr - Argument for and Against Use of the Mediation Process Particularly in
Family and Neighborhood Disputes’ [1992], QLD. University of Technology Law Journal, p. 81

% 1bid

*! Ibid
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calmer, eager to negotiate, willing to compromise, and malleable during the talks.®® In other
words, the informality of the system is appealing and vital for improving access to conflict
resolution for segments of the community that may be frightened by or unwilling to engage in
more official systems.® It is also significant for minimizing the time and expense of resolving
disputes.®* Moreover, it is also truly beneficial for the generation of creative solutions in which

parties can stretch the plate so that everyone gets as much as feasible.®®

Furthermore, it is believed that the outcome of mediation is long-lasting and adaptable
since it responds to the parties' demands as they emerge through their efforts, willingly and
without compulsion.®® As a result, because the agreement achieved is based on mutual consent
in a more casual and friendly setting, it aids the preservation and improvement of the parties'

relationships.®’
2.2.3. Confidentiality and Privacy

The secrecy of mediation is one of its benefits to the parties.®® Therefore, unless
required by law or public policy, the mediator shall keep secret any information emerging from
or in connection with the mediation, including the fact that the mediation is to occur.®® As a
result, any confidential material supplied to mediators by one of the parties should not be

revealed to the other party without authorization or unless required by law."

On top of this, the mediator is not permitted to act as a witness in the case and is not
permitted to tell outsiders what transpired during the meetings.”* Thus, the mediation process
must be kept secret throughout, and any statements made during the mediation process cannot

%2 Supra note 17, P. 17
% Supra note 58, P. 6

* Ibid

% Supra note 46, P.6

% Supra note 56, P. 62
*" 1bid

%¥1dP. 61

% Supra note 16, P.161
* 1bid

™ Supra note 46, P. 7
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be used as evidence in court.”” This guarantees that disputant parties are free to voice their
opinions throughout the mediation process without fear of their statements being used against
them during subsequent lawsuits.”® In other words, if the mediation is unsuccessful, no
information will be recorded in the file. Mediators will only keep their notes for a limited time
and keep them securely.”* To maintain the mediator's integrity, the mediator should avoid
revealing any information regarding how the parties acted, the merits of the dispute or any

settlement offers outside of the mediation.”

To ensure this, the parties may also include a secrecy provision or a confidentiality
clause that keeps the whole substance of the agreement hidden from public observation.’
Moreover, the mediator receiving such information from both parties should apply it in

facilitating the process towards a peaceful resolution.”’

The confidential nature of mediation process allows an unrestricted sharing of
information, feelings, and emotions, which is one of the primary contributors to a mutually
satisfying outcome.”® Without this component, valuable input may be concealed for fear of

shame or injury if it is revealed. This undoubtedly contributes to the preservation of goodwill.”

2.2.4. Neutrality and Impartiality

Impartiality refers to the absence of prejudice or preference in favor of one or more
negotiators, their interests, or the specific solutions they advocate.®’ In other words, impartiality

is a key distinguishing element of traditional mediation, which excludes the mediator from any

"2 Supra note 18, P. 85

" Ibid

™ Sir Anthony Clarke, ‘Civil Court Mediation Service Manual® (3" edition, her majesty’s courts service, 2009) P.34

John D. Feerick, ‘Standards of Conduct for  Mediators’, (79 Judicature, 1995-1996)
<http://ir.lawnet.fordham.edu/faculty scholarship/278> accessed 27/12/2021

"® Supra note 46, P. 7

" Supra note 56, P. 61

"8 Supra note 59, P. 86

" 1bid

% Paul Bailey, ‘Neutrality in Mediation: An Ambiguous Ethical Value’, Journal of Mediation and Applied Conflict
Analysis, 2014, Vol. 1, No. 1 P. 53
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advising or quasi-counseling function in connection to the subject of the parties'

disagreement.®

Similarly, impartiality is the absence of prejudice or bias in one's words, actions, or
appearance.®? As a result, when acting as an independent mediator, the intermediary should
highlight that he is unbiased in his thoughts and has no relationship with the parties.® Failure to
appropriately convey this distinction on the side of the mediator might result in grievances

against mediators.®*

Therefore, a mediator should not respond favorably or unfairly based on any
participant's attributes, background values, beliefs, performance during mediation, or other
reasons.®® In other words, a mediator should be able to supervise a balanced process in which

all participants are treated fairly and should not have a personal investment in the outcome.®

Mediator neutrality and impartiality are fundamental ethical standards that all mediators
must adhere t0.8” Hence, the mediator should only mediate in cases where they can remain
objective and neutral. If a mediator cannot administer the process objectively and neutrally at
any moment, s/he is required to withdraw.®® Because when the parties have trust in the
mediator's objectivity and neutrality, the mediation process accelerates.*® When a court or
institution appoints mediators, the appointing entity must make reasonable effort to guarantee

that mediators function neutrally and impartially.*

8 J Kelly, ‘Mediation and Psychotherapy: Distinguishing the Differences’ (Mediation Quarterly, 1983) P. 33

8 Office of The Executive Secretary of The Supreme Court of Virginia, ‘Standards of Ethics and Professional
Responsibility for Certified Mediators’, (2011) P. 5

# Supra note 80, P. 53

* Ibid

® Ban Ki-moon, ‘United Nations Guidance for Effective Mediation’ (Printed at the United Nations, New York,
2012) P. 11

% Ibid

8 Supra note 80, P. 53

® Supra note 16, P.53

% Ibid

% Ibid
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2.3. The Role of Participants in CAMSs

2.3.1. The Role of Mediators

The mediator is unquestionably the most important component of any mediation
program. His/her primary job is to enable the consensual resolution of a conflict. A mediator
may not pressure a party into reaching an agreement and may not make decisions on behalf of
any party to the mediation process.” Instead, his/her function is to act as a medium for

communication and understanding between opposing parties.

A mediator must try to ensure the process's quality and foster mutual respect among the
parties. However, a quality procedure necessitates the mediator's dedication to diligence and
procedural fairness.®” When parties cannot achieve a negotiated solution on their own, a
professional mediator can frequently assist them.*® The mediator's role in the mediation process
is to facilitate the parties' discussion. The process comprises also aiding in resolving a conflict,
ensuring that the norms of engagement are informed and understood by the parties, and

protecting the process's confidentiality.**

The overall purpose of the process is to foster dialogue and assist the parties in reaching
a mutually agreeable resolution for their dispute.”> However, to maintain a balance, the
mediator may examine both parties about their bargaining positions and inquire about any

event or topic relevant to a successful, sustainable agreement.®

In doing so, the mediator does not decide the issue nor give professional advice to the
disputants but rather assists them in understanding and focusing on the critical problems that

° Supra note 82, P. 4
% Supra note16, P. 155
% Mnookin, Robert, "Alternative Dispute Resolution" (1998). Harvard Law School John M. Olin Center for Law,

Economics and Business Discussion Paper, Series. Paper 232. <http://Isr.nellco.org/harvard_olin/232> P. 6

% Thiong’o Edwing, “Effectiveness of Mediation in Conflict Management by Businesses in Kenya: A Study of The
Court Annexed Mediation Project” (Thesis Chandaria School of Business 2020) P. 20

% Supra note 93, P. 6

% Supra note 82, P. 55
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must be addressed to achieve an agreement.”” Thus, the most important role of a mediator is
using communication skills to manage the negotiation or conflict resolution process that best

serves the interests of the parties or facilitates their voluntary agreement.”

The mediator may also assist the parties in demonstrating the strengths and
weaknesses of their legal positions, improving communications, exploring the implications of
not resolving, and develop settlement possibilities.”® However, as the mediator has no advisory
or deciding function concerning the subject of the dispute or the outcome of its resolution, the
procedure becomes more relaxed for the parties.’® Therefore, to make mediation more effective,
the appointing officials must keep in mind that the mediators' background, training, and

experience will have a significant influence on the mediation process and its outcome.'%*

2.3.2. Challenges that Mediators Face

One of the goals of mediation is to obtain a faster resolution than would be possible
through litigation. Still, in certain cases, a party may be unwilling to compromise in the early
phases of the mediation process.’®? Likewise, finding a balance between neutrality and
impartiality to encourage the parties to engage in a process that truly serves all their needs is a
challenge for mediators.'®® In addition to this, when there is a heated and complicated conflict
between antagonistic parties, mediator may lack the control required to steer the parties towards
productive judgment in some circumstances.'® Similarly, if mediators are unduly constrained
by procedural requirements for a strictly impartial process, they will lose the capacity to design

a process that serves clients' demands.'%®

% «“Role of a Mediator” (Role of a Mediator | FINRA.org) <https://www.finra.org/arbitration-
mediation/rolemediator> accessed April 27, 2022

% Supra note 16, P.35

®1dP.5

1% Sypra note 17, P. 51

191 Sypra note 46, P. 78

192 Sypra note 17, P. 18

193 Sypra note 82, P. 55

104 Sypra note 17, P. 18

% |1dP. 55
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Equally crucial would be, where mediators begin pressuring clients into positions they
do not want to adopt or prevent them from reaching agreements they voluntarily choose, the
process may no longer be impartial.**® Mediation will be appropriate when both parties consent
to it and are determined to resolve their dispute(s) through a negotiated solution.'®” Therefore,
when there is a heated and complicated conflict, and when the parties are not in a healthy

emotional or psychological condition, mediation would be very challenging to mediators.

2.3.3. Rights of Mediators

Mediators, as we saw in the previous section, carry several responsibilities, including
encouraging communication between disputing parties to aid them in finding a common
solution, and educating opposing parties about the mediation process through early sessions,
interviewing disputing parties and reviewing documents as needed to gain information

regarding the dispute at hand, as well as addressing procedural issues.'*®

So, as it is a tiresome task to mediate, it needs an incentive or remuneration for those
appointed as mediators to perform their respective duties effectively. Remuneration is the
incentive paid to mediators for their services to individuals, commercial or public organizations

under specified situations or a monetary bonus.*®

In human resources, remuneration has a significant impact on various factors, including
the employee-employer relationship, talent acquisition and retention, dedication, and the
outcomes delivered.*™® Therefore, to make mediation effective mediators in CAMSs should get
incentive or remuneration for the services they deliver either from the disputants or from the

court.

1% Ipid

Y 1dP. 19

108 Kane S, “Mediator Job Description: Salary, Skills & More” (The Balance Careers August 22, 2019)
<https://www.thebalancecareers.com/mediator-career-profile-2164296> accessed April 27, 2022

19 «Remuneration: Everything HR Professionals Need to Know” (All-in-one human resources software)
<https://www.kenjo.io/hr-remuneration-guide#importance> accessed April 27, 2022
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2.3.4. Ethical Standards Expected from Mediators

Subscribing to a code of ethics is essential because it allows parties to learn about and
respect the characteristics of mediators.**! Some countries include provisions in their mediation
laws that require a mediator to provide the necessary information to the parties regarding his
personality or other personal details that will eliminate doubts about his impartiality or

independence.**?

A mediator should accept to mediate only if s/he is willing to devote the time and
attention required for a good mediation.*** Furthermore, his/her findings should be kept strictly
secret. Mediators should strive to maintain their skills by participating in ongoing mediation
trainings. They should only work in domains where they have knowledge earned from their

own experience or training.***

A mediator shall not take any commission or other monetary or
non-monetary form of payment from either of the disputants during the mediation process in

exchange for his/her mediation services.*

Mediators must behave themselves in a way that inspires trust in the mediation process
and carry out mediations according to the appropriate administration of justice.*® In general,
they should conduct the mediation fairly, unbiased, and confidentially. Parties should withdraw
from mediation if the mediator cannot remain impartial, neutral, confidential, or cannot avoid a
conflict of interest or the appearance of a conflict of interest during and after the mediation, the
mediator is unable to conduct reasonable inquiries to determine any possible disputes.*’
Therefore, a mediator must adhere to the appropriate ethical norms to protect the system's

integrity, competency, confidentiality, impartiality, and neutrality.

1 Mekuriaw Alemenew, ‘Mediation as an Alternative Commercial Dispute Resolution Mechanism in Ethiopia’
(LLM Thesis, Addis Ababa University School of Law and Governance, 2008) P. 60

2 1bid

13 Supra note 75, P. 7

"4 1d P. 60

"dp. 8

1% 1hid

7 Supra note 97
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2.4. Disputant Parties
2.4.1. Rights of Parties to a Dispute

There is no judge in mediation; there is no one with the capacity to decide other than the
parties, no procedure other than consensus, and no win other than through equality of loss.!*®
Each participant in the mediation has an equal right to participate in the talks. Parties determine
when and under what conditions to achieve an agreement or end mediation.''® Therefore, both

parties can veto any decision that they believe is unfair.'*°
2.4.2. Responsibilities of parties to a Dispute

At the very least, the parties are expected to cooperate in appointing a mediator; share
information with the mediator; participate in good faith; remain focused through out and be part
of the solution; refund any reasonable expenses incurred by the mediator; and pay the mediator's
remuneration, if consented.*?! In a nutshell, the parties must participate in reasonable settlement

efforts, both before and after mediation commences.'?2

2.5. The Role of Judges in CAMs

As administrators of CAMs, judges should have the authority to organize mediation
information sessions and, if relevant, the responsibility to invite disputing parties to
mediation.’®® Hence, judges should play the role of machinate /compass/ by supporting
disputants in assessing the risks of the case and opting for mediation.** Thus, it is possible to

say that Judges may be tremendous motivators for parties to mediate.'?

To ensure the mediation process, procedural rules which may impose perhaps

punishments, would be required to make judges’ case management powerful to order parties to

18 Sypra note 80, P. 55

9 Sypra note 16, P. 155

120 Sypra note 80, P. 55

“dp. 19

122 Supra note 4, P. 19

123 AlesZalar (regional cooperation council 2015) rep P. 29
124 | bid

125 Supra note 16, P.43
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attend mediation communication sessions effectively.'®® These statutory consequences may
include the imposition of costs, the award of advocates’ fees and or the like. The choice of
suitable punishments for non-compliance of the law by disputants should be left to the
discretion of the court. *” On the other hand, the court can dismiss a mediator if he is unable to

execute his job or, misbehaves in relation to his/her mediation services.*?

2.6 The Role of Advocates in CAMs

The advocate's job in court-annexed mediation is substantially different from his
involvement in conventional litigation. Because advocates have a highly proactive role to play,
they should be familiar with the concept and method of mediation and the beneficial role they
will play in aiding the parties in mediation.*?® The function of an advocate begins even before
the matter is brought to court and continues throughout the mediation process and even after a

dispute has been resolved.'*°

One challenge is the fact that most advocates are non-cooperative to the mediation, that
some even discourage their clients from appearing for mediation sessions.*** One of the reasons
why advocates typically resist mediation is a concern of receiving a lesser income fee if the
case settles early instead of what they would collect if the case went to trial for a lengthy

time.1%?

Therefore, an excellent place to start would be to give mediation training to advocates

and assist them in understanding that mediation would not reduce their revenues and can boost

2 1d P. 29

"7 1bid

128 Supra note 18, P. 85

®Riya Sehgal, ‘Role Of Lawyers And Parties In Mediation’, (2020)
<https://viamediationcentre.org/readnews/MzE4/Role-of-lawyers-and-parties-in-Mediation > accessed 25/12/2021

30 1bid

B! Ethiopian Mediation and Arbitration Center, ‘Assessment Report on Court Annexed mediation (CAM)’ (2021)
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their clients' happiness.**® Another mechanism to motivate advocates is to enact code of ethics

that requires them to urge their clients to consider the prospect of mediating their dispute.™**

133 Supra note 16, P.42
3 Ibid
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CHAPTER THREE

3. THE LEGAL RULES AND THE PRACTICE OF COURT ANNEXED
COMMERCIAL MEDIATION IN FEDERAL COURTS IN ADDIS
ABABA

3.1. Policy Considerations behind Introducing CAMs in Federal Courts in
Addis Ababa

In the previous chapter it was indicated that in many countries, the introduction of
court-annexed mediation is considered as a means of improving judicial performance.
Empirical studies of civil justice reform have focused on the increased usage of alternative
dispute resolution mechanisms due to their benefit in reducing the backlog of court cases and
affording of accessible justice to the society. **

Even though the aims and objectives of enhancing access to justice and reducing
backlogs do not contradict each other, the policy choice and emphasis to either of the two
significantly affects the rules and implementation of mediation process because mediation is a
voluntary, informal, consensual and strictly confidential and non-binding dispute resolution
process in which a neutral third party helps parties reach a negotiated solution.”*® Hence, the
voluntary nature of mediation process should be a key input in policy formulation. This chapter
discusses the Ethiopian legal framework as well as the practice related to court-annexed
commercial mediation (CACM) in Federal Courts in Addis Ababa.

In Ethiopia, the recently adopted CAM, traces back its formation to a study conducted
by Center for International Legal Cooperation in 2005 to reform the Ethiopian legal system.
The study noted the potential solution that Alternative Dispute Resolution could provide for
many shortcomings of the Federal Courts such as the backlogs of cases.*®” The study also

135 Alli SF, Court Mediation Reform: Efficiency, Confidence and Perceptions of Justice (Edward Elgar Publishing
2018)

3¢ Supra note 14, P. 8

37 Justice System Reform Program Office (Federal Democratic Republic of Ethiopia Comprehensive Justice System
Reform Program 2005) rep P.55
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indicated that ADR can bring “justice” to the poor and reach the remote /marginalized section
of the society and recommended the possibilities for the use of Alternative Dispute Resolution
to be explored.**® More specifically, the study stressed the advantages of mediation as a

“possible solution for the backlog in civil suits.”*

According to the Vice President of the Federal Supreme Court, Court-annexed
mediation is part of the current basic reform of Federal Courts.**® The policy behind court
annexed-mediation is to reduce backlog of cases and ensure justice in Federal courts.***
However, it is clear that the guiding policy behind court-annexed mediation gives priority to
the reduction of backlogs than genuine concern for access to justice. This is manifested in the
approach adopted in the Federal Courts Proc. No. 1234/2021 by making the system compulsory
than accommodating the interest of the parties.*** Additionally, the absence of a screening
mechanism to determine the suitability of cases clearly indicates that policy choice was made to
subject almost all cases to mediation without the appropriate mechanism of selection of matters
suitable for mediation. It is suggested that when formulating legislation in this area, one must
consider both CAM and user objectives, as well as how to achieve a win-win scenario for

both.**®
3.2.  The Legal Framework Governing CAM in Ethiopia

One key issue in formulating the legal framework governing court-annexed mediation is
the choice of legislative approach in providing the necessary rules. In Ethiopia, the key role in
law-making is given to the House of People’s Representatives. The House is the highest elected
body at the Federal level competent to pass laws within its powers as conferred on it under
Art.55 (1) of the F.D.R.E. Constitution. The Council of Ministers does not have power of

making primary legislation. It can only issue regulations based on the delegation of the House.

B 1dP. 25

B9 1d P. 89

10 Interview with Ato Solomon Areda, Vice President of the Federal Supreme Court, held on 20 May, 2022 at
Federal Supreme Court

1 1hid

12 The Federal Courts Proc. No. 1234/2021 Art.45(1)

143 Supra note 131, P.23
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Such regulations are aimed at implementing the enabling laws i.e. Proclamations. Similarly,
Administrative agencies can also issue directives necessary for the implementation of
proclamations and regulations based on the power of delegation conferred up on them by the
House or the Council of Ministers.

Thus, The House of People’s Representatives has enacted the basic rules for the
application of court-annexed mediation in the Federal Courts. The Federal Courts Proclamation
No. 1234/2021 for the first time has given legal recognition to the concept of court-annexed
mediation and fully integrated the process with the ordinary tasks of Federal First Instance and
High Courts.

Acrticles 45-48 of Proclamation No. 1234/2021 lays down four general rules leaving the
details to be regulated through subordinate legislations. Accordingly, the Federal Supreme
144 On the basis of such authorization the

FSC issued Directive No. 12/2021 on court annexed mediation in January 21, 2021. The

Court is authorized to issue the necessary Directives.

Directive contains nine chapters and fifty three articles which guide the way CAM should be

implemented in Federal Courts.

It is needless to note that one of the pillar principles of the FDRE Constitution is its
clear separation of power among the three governmental branches. Based on this principle, the
power of enacting laws, execution of laws and interpretation of laws is given to the House of
Peoples’ Representatives, the executive organ and the judiciary respectively. Here it is worth
noting that allowing either of these governmental organs to exercise a power that is not

constitutionally entrusted to it appears to be against the principle of separation of powers.

However, for different policy reasons the House of Peoples’ Representative may
delegate the law making power to be carried out by the other branches of the government. It is
due to this power of delegation that the Federal Supreme Court is authorized to issue the Court
Annexed Mediation Directive No. 12/2021. The legislative approach in granting the Supreme
Court the power of issuing this Directive is very important as it enables the judiciary to closely
manage practical problems in the implementation of the CAM process and be able to adjust the

rules to deal with changing circumstances.

144 Supra note 142, Art. 45(8) and 48(4)
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Though Proclamation No. 1234/2021 has only four general rules; the Directive has
detailed substantive and procedural provisions governing CAM in Federal Courts including
Procedures on disciplinary measures of mediators as it is indicated under Art. 41-45 of the
Directive. In addition to these ground rules which play pivotal role other laws such as the 2005
Rules of Arbitration of the Ethiopian Arbitration and Conciliation Center, the Ethiopian
Arbitration and Conciliation Working Procedure Proclamation No. 1237/2021, and the Civil
Procedure Code can be taken as complementary law on the Ethiopian Court Annexed

Mediation initiative.

For example the legitimacy and morality requirement of the settlement agreement of
disputants in commercial mediation is checked and registered by the court according to Arts.
274-277 of the Ethiopian Civil Procedure Code. Similarly, the other laws may be taken as gap
filling instruments where it is necessary. Therefore, it is possible to say that it is a good

beginning with respect to the formulation of legal framework of CAM in Federal Courts.

3.3. Benefits of CAM in Commercial Disputes Settlement
3.3.1. Benefits

If a court-annexed mediation procedure is successful; it saves both time and money.**
It offers the parties the intended remedy faster than traditional litigation, which might take

148 Mediation may reduce the expenses of a

years to complete, impacting the delivery of justice.
prolonged litigation as well as the costs of getting witnesses to court because it is speedier.*’
Furthermore, disputants can have greater understanding of their own and their opponents'

cases.

5 Interview with Ato Almaw Wollie, Advocate and Consultant at Law (Former Judge at Federal Supreme Court
Cassation bench), held on 27 April, 2022 Addis Ababa
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Y7 Interview with Ato Abebe Solomon, Commercial Bench Judge, First Instance Court, Federal First Instance
Court, held on April, 26 2022 at Lideta Federal High Court.
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Mediation is also seen to be advantageous because, as compared to other kinds of
conflict resolution, it is supposed to empower the parties.**’It allows parties to be more
involved and engaged in the process, as well as to explore more innovative solutions to their
problems.* Furthermore, because commercial mediation focuses on a win-win solution for
both parties, it helps to enhance the parties' future business relationships.™™ As a result,
commercial mediation provides solution to parties that desire to keep their commercial and

contractual relations regardless of any disagreement that may develop.'*?
3.3.2. An Alternative Means of Ensuring Access to Justice

Every citizen has the right to seek justice. Access to justice is a critical component of
the rule of law and the process of putting basic rights into action.*>* According to M. Olivier, it
is also a way of generating and delivering alternative and appropriate platforms for the
facilitation and resolution of varied and ordinary problems.™* Access to justice does not mean
only having access to the courts.*® Thus, access to justice requires giving forum for individuals
to voice their feelings as well as the chance to collaborate in order to accomplish the desired

results.**®

In interviews conducted by the researcher all respondents invariably identified access to
justice as the main benefit of court-annexed mediation. The fact that mediation enables the
parties to participate in the process without the need to complying with strict procedural
requirements creates conducive environment to freely express their side of the story.>’ As the

process is mainly party-based, it empowers the parties to resolve their disputes by

9 Interview with Dr. Teferi Gebru, cassation Bench Presiding Judge, Federal Superem Court, held on April, 26
2022 at Federal Supreme Court
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themselves.”™® In other words court-annexed mediation allows parties to adopt flexible

mechanism of resolving differences ultimately resulting in win-win situations for both sides.*

Therefore, CAM, if it is properly managed, and awareness is created among the users
can be a good alternative to get access to justice in commercial and other disputes.

3.3.3. Reduces Backlog of Cases in Courts (Lessens Work Load of Public Courts)

Federal Courts are experiencing enormous backlog of cases, which generates
dispensation delays. As a result, using court- annexed commercial mediation in Federal Courts
is one strategy to reduce the backlog of cases.*® This is because mediation has its own role in
reducing case load of the courts to which it is annexed. However, in Federal Courts, the role of
Mediation Centers is not promising. If we look at the bi-annual Performance report of court-
annexed commercial mediation at FFIC during the previous six months i.e. from December
2021 until March 2022 it is unsatisfactory.*®* This is because out of 66 commercial cases which

were referred to Mediation Centers only 9 cases were settled by agreement.*®

This shows that the mediation of more than 86% of the commercial cases at the FFIC
couldn’t be settled via mediation. Among these commercial cases most of them failed to be

settled due to non-appearance of the parties.*®

The law imposes 1000 birr fine for unjustified disappearance of parties. After payment
of such fine the case will continue to be tried by conventional court litigation."®* In the opinion
of this researcher the law has not put a proper solution to make CAM successful. This is

because the fact that non-appearance followed by payment of fine automatically leads to

8 Ibid
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%0\ nterview with Dr. wubshet Shiferaw, Former President of the Federal High Court, Advocate and Consultant at
law, Justice for all prison fellowship Ethiopia senior policy and advocacy advisor held on 22 may 2022 Addis
Ababa

161 The bi-annual Performance Report of CAM in FFIC, March, 2022.

192 1bid

193 Interview with Ato Getaw Lgesse, Fedral First Instance Court Mediation Center Co-ordiator, held on April, 26
2022 at Lideta Federal First Instance Court

184 Supra note 142, Art. 45(5) and supra note 169 Art. 18(3)

29



ordinary litigation process is almost similar to permissive termination of the mediation process

which may be one of the causes of non-appearance of disputants.

Therefore, additional mechanisms, such as asking the disputants whether they show
interest to continue with the CAM process if given another chance, and explaining the
advantage of CAM should be tried by the judge to ensure that disputants will not be forced out
of the CAM process unknowingly.

As can be seen from the ongoing discussion commercial court- annexed mediation in
Federal First Instance Court is not going as desired by the main objective of the law which is

reduction of court cases and ensuring alternative access to justice.

Even worse than this, court-annexed commercial mediation has not yet been
commenced at the Federal High Court after the introduction of CAM by the Proclamation and
the Directive.'®® This shows that there is a clear reluctance to implement CAM in the Federal
High Court.

Therefore, the issue of CAM needs special attention of the Government in general and
the Federal Supreme Court in particular by revisiting the law and by addressing practical

problems with the view to make commercial mediation successful in Federal Courts.
3.3.4. Ensures Confidentiality and Privacy

Confidentiality appears to be the key factor for the effectiveness of mediations since it
is based on the frankness of the parties and sincerity of the communications exchanged during
the mediation session.’®® The revelation of information about the process in any form, whether

by the mediator, the parties, or the Mediation Center, is prohibited.®” However, there are

185 Interview with Ato Yaekob Mekuria, construction bench judge, 26 April 2022, Ato Bereket Seifu, Commercial
Bench Judge, April, 26 2022, Ato Yohannes Nigus, Commercial Bench Judge, April, 26 2022 at Federal High
Court.
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several situations that make disclosure appropriate, such as when it is required by law or when

exposing is required for the execution of the settlement agreements.'®®

To ensure confidentiality in the mediation process, the Directive prohibits the mediator
from disclosing facts, minutes, discussions etc. unless permitted by other laws, court procedure
or agreement of the parties.® The mediator is also responsible to ascertain that all the
exchanges of information during the mediation will not be used as evidence during litigation.'"
Practically such responsibility goes beyond the ordinary mandate of a mediator. First of all, he
does not have any chance of monitoring whether or not information obtained from mediation
may be used during litigation. Secondly, even if he becomes aware of such incident it won’t be
within the scope of his power to stop disclosure of such information.*”* Therefore, requiring the
mediator to ensure that any evidence that transpired during mediation will not be used during
litigation may be impracticable.

Hence, the responsibility should be given to the judge of the court to which mediation
is annexed to take strict measures for non-complying with prohibition of disclosure of

information.*"

3.3.5. Reduces Stress and Tensions of Disputants

Due to the risk of being labeled as untruthful or otherwise being penalized for contempt
or perjury by the court, the parties in litigation processes may not get relaxed rather they may
be frustrated and tensioned.!”® Therefore, their focus may be on positions rather than issues.!’*

Because of the reason that a mediator does not command the disputants’ discussions, and he or
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she does not have punitive powers; disputants would have better power over the process and

the ultimate result.”

In addition to this, the mere formality of the judicial system scares and stresses
disputants.”® However, a mediation process lessens the tension of disputants and creates an
environment in which they are more likely to achieve an agreement and feel comfortable.'”” As
a result, mediation is better for disputants for every effort will be taken to make the disputants

feel at ease during the mediation session.'”

3.3.6. Maintains Good Business Relationships

Mediation is a collaborative problem-solving process between disputants with the goal
of obtaining an agreement that is acceptable to all parties.” Its primary goal is to restore or
preserve connections amongst disputants rather than to assign blame for what has transpired in
the past.’®® On the contrary, litigation causes delays and, when combined with a failure to
maintain connections, makes it less desirable to the business community.*®* In addition to this,
litigation is typically a win-lose method with little regard for the parties' future relationship.*®?
According to Ato Fuad, President of the FFIC, the business community should not waste their
time through long litigation rather it should utilize it in doing business.*®

Therefore, in mediation, as the agreement is made by the parties themselves and the
outcome is win/win, they are satisfied and intend to continue their business connection as

before or to repair their relationship if it has deteriorated.’®* More importantly, if there is a
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future chance of business relationship between disputants, settling commercial issues through

mediation is more important.'®®

3.3.7. Encourages Out-of-Court Dispute Settlements

In resolving commercial or other disputes, a trial in a state-sanctioned court is not the
only option. Mediation and a variety of hybrid processes are now among the many additional
ways that a third party (other than a judge) might be engaged in conflict settlement.®® It is a

non-judgmental procedure that brings disputants to a round table to resolve their differences.'®’

The issues surrounding litigation are widely known. Litigation is a relatively expensive
process due to court costs and rising rates in lawyers’ fees. The cost is compounded by
prolonged delays caused by overloaded court agenda and, in certain cases, dilatory procedural
and legal methods.'®® As a result, mediation is a technique for resolving conflicts that is distinct
from the traditional, formal, coercive institution of contemporary governments known as court
or the court system, which is formed, sponsored, governed, and totally sanctioned by the

state.'®°

Mediation provides customers with additional option for resolving disputes or more
flexible choice. While some people believe that justice can only be found in courts and find the
expansion of the notion of justice beyond court-based adjudication to be problematic, the fact is

that justice has always existed outside of judicial judgment and outside of courts.**

3.4. The Role of Advocates

Since court-annexed mediation is a new phenomenon to Federal Courts in Ethiopia, the
role of advocates has not yet been well tested.** However, assessment of the role of advocates
in mediation should take in to account the distinct nature of mediation processes as compared
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to ordinary litigation.'*> Advocates should behave in a way that facilitates the resolution of

disputes in the least adversarial manner possible in CAMs.*%

When advocates participate directly in mediation sessions and particularly when
advocate for each party tries to do so, there will be a risk that the process might become an
adversarial settlement system rather than non-adversarial mediation.*** Therefore, the role of
the advocates should be evaluated taking into account the fact that the role they play in the

CAM processes is different from their role in conventional litigations.*®

Some respondents expressed their concern that involvement of advocates may
complicate the processes in CAMs. They tried to justify their position based on different
factors. These include for instance, advocates, in order to protect their financial interest, may
not encourage their clients to settle their case through mediation.’® The Directive also limits
the role of advocates to merely present the case of their clients during mediation without being
actively involved in the negotiation. An advocate is allowed to give his opinion only during the

closing stage of the mediation when permitted by the mediator.*®’

According to the Australian Guidelines for Lawyers in Mediations, the role of advocates
in mediation is to assist clients, provide practical and legal advice on the process and on issues
raised and offers made and to assist in drafting terms and conditions of settlement as agreed.'*®
Thus, advocates undertake a risk analysis, explain the process of mediation to the client, work
with the client to identify interests rather than merely positions, and together develop possible

strategies that may result in settlement.**® From this experience we can learn that advocates
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should be required, if available, to pursue court-annexed commercial mediation before going to

court and to provide relevant information and advice to their clients.

This might be accomplished by enacting the professional code of conduct for advocates.
200 I principle it is the disputants themselves that should appear in the Mediation Centre,
however, they can also appear with their advocates, but the participation of the advocates is
limited and they can state their opinion only at the end of the bargaining of the disputants.?®
This shows that there is the need to exclude advocates from the mediation proceeding to the
extent possible. But as commercial cases are complicated and difficult to understand by laymen
excluding advocates may not make commercial mediation successful. In other words, it is
permitted by the law that disputants may also be represented by their special agent in their
absence.?®® Therefore, with special authority from the principal it is possible for advocates to
participate in the mediation process. This may have both benefits and downsides. The benefit is
that it allows representation of the principal by the advocates. When we look at the downsides,
if both parties are not represented by advocates it may bring about bargaining power imbalance

and the process might reintroduce the conventional court litigation procedure.

However, in the belief of this researcher, since power imbalance may be managed by
the mediator it would be beneficial to be represented by an advocate in court-annexed
c