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Abstract 

The doctrine of subrogation is considered as one of the fundamental principles of insurance that 

applies to both indemnity insurance: property and liability. Despite this fact, the Com. Code is 

silent about the applicability of the doctrine in respect of liability insurance which could possibly 

challenge subrogating insurers. To this end, the researcher, using qualitative methodology, 

argues that insurers can do away the problem by incorporating clear „subrogation clause‟ into 

their liability policies. Short of such clauses, however, the legal gap must be filled by 

interpretation. In doing so, the basic canon of interpretation, i.e. analogy from property 

insurance must be employed. On the top of this, the legal, social and economic benefits of 

subrogation in liability insurance must be weighed to fill the gap in favor of insurers. However, 

as such approach alone doesn‟t warrant the application of the doctrine to the gap, the 

researcher recommends for a legislative measure to be taken.  
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CHAPTER ONE 

1. INTRODUCTION 

1.1. Background of the Study  

Human life is often characterized by uncertainties related with the happening of unknown events 

resulting in loss. In view of such happenings, the techniques employed to manage risks of losses 

are two: risk control and risk financing.
1
 Insurance system, the most common type of risk 

financing, tries to transfer the risk of people and businesses to insurance companies while the 

latter also distribute it among the formers.
2
  

In this era of globalization, where mass production, transportation and social interconnectedness 

have significantly increased than before, people are exposed into civil and criminal liabilities in 

the course of their employment relationships, production processes, social interactions and so on. 

By and large, it is said that such technological development induced civil liabilities result in a 

rapid growth of the issuance of a variety of liability insurances.
3
 

According to the African-Re, Ethiopia's insurance industry is relatively underdeveloped which is 

characterized by the sector's low penetration level, representing merely 0.5% of the GDP.
4
 

Despite this latter fact, there are different types of liability insurance policies like product 

liability, professional indemnity and public liability in the country.
5
 Moreover, anyone who 

drives or uses a vehicle is required by law to buy a compulsory third party motor insurance 

cover.
6
  

                                                             
1
 George Rejda and Namara Michael, Principles of Risk Management and Insurance (12

th
, Pearson Education, 

Boston  2014) 30 

2
 Robert Keeton, Basic Text on Insurance Law (West Pub Co., St. Paul, Minn 1971) 2 

3
 Diane Lear and Massimo Vascotto, Liability Insurance (CII, 2018/19) 14  

4
 Africa-Re, ' African Insurance Regulation Directory ' ( 2015) 10-15 

<https://www.schanz-alms.com/files/downloads/44c98852789f722fc0412d71a5b04b85/Africa-ReInsurance-

Regulatory-Directory.pdf> accessed 10 March 2019 

5
 Kahase G/Michael, 'Ethiopian Insurance Sector and its Contribution to Economic Growth' (Masters of Business 

Administration Thesis, AAU 2018)12 

6
 Vehicle Insurance against Third Party Risks Proclamation No. 799, Fed. Neg. Gaz. 19

th
 Year No.53, 23

th
 July 

2013, Art 3(1) 

https://www.schanz-alms.com/files/downloads/44c98852789f722fc0412d71a5b04b85/Africa-ReInsurance-Regulatory-Directory.pdf
https://www.schanz-alms.com/files/downloads/44c98852789f722fc0412d71a5b04b85/Africa-ReInsurance-Regulatory-Directory.pdf
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Insurance, including liability insurance, has certain basic legal principles up on which it basically 

operates like the principle of indemnity, insurable interest, subrogation, utmost good faith, etc.
7
 

Among these principles, the principle of subrogation, which is also known as „the doctrine of 

subrogation‟, is a common parlance of law of contracts in general and insurance in particular. In 

the field of insurance, subrogation allows an insurer, after paying a compensation to an insured, 

to proceed against a tortfeasor by substituting itself to the rights of the insured.
8
  

The benefits of subrogation in insurance are said to be manifold. Firstly, it prevents unjust 

enrichment of the insured by earning compensation from both the insurer and the third party 

tortfeasor.
9
 Secondly, recoveries from subrogation play a robust role in increment of insurance 

companies‟ income.
10

 In connection to this, subrogation helps to decrease the rate of insurance 

premiums in return of recoveries gained from third party tortfeasors.
11

 Thirdly, it discourages 

carelessness of persons in the sense that negligence would bear ultimate personal liability.
12

  

Being a corollary to the principle of indemnity, it is generally argued that the doctrine of 

subrogation operates throughout the field of indemnity insurance, property and liability.
13

 

However, it isn‟t applicable to life insurances because life insurance is not based on the principle 

of indemnity.
14

 The above-stated being the general jurisprudence, the Com. Code, which governs 

the insurance regime of the country, is silent whether subrogation right is accorded to insurers in 

cases of liability insurance.  

Hence, the very purpose of this research is to thoroughly analyze the gap of the law and practical 

applicability of the doctrine of subrogation to liability insurance by courts and insurance 

companies. 

                                                             
7
 George Rejda and Namara Michael (n 1)184-192.  

8
 Reuben Hasson, ' Subrogation in Insurance Law - A Critical Evaluation' [1985] 5 Oxford J. Legal Stud. 416, 417. 

9
 Ronald Horn, Subrogation in Insurance: Theory and Practice (S.S. Huebner Foundation, Homewood 1964) 26. 

10
 ibid 3-4. 

11
 George Rejda and Namara Michael (n 1) 189. 

12
 ibid.  

13
 S. Krishnan, Liability Insurance (2

nd
, Insurance Institute of India, 2005) 9. 

14
 Ronald Horn (n 9) 37. 
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1.2. Literature Review 

Issues of subrogation in respect of liability insurance are considered under the realm of 

indemnity insurance. Though great deal of literatures have been written regarding indemnity 

insurance to which the doctrine of subrogation is applicable, as corollary to the principle of 

indemnity, the significance and applicability of subrogation to liability insurance as an 

independent subject matter is little studied. 

There is a widely held view that the doctrine of subrogation is applicable to indemnity insurance. 

Thus, the doctrine is applicable to liability insurance for the latter is usually considered as 

indemnity insurance.
15

 On the other hand, non-indemnity insurances, life and accident, don‟t 

invite the application of the doctrine. However, Reuben Hasson argues that life and accident 

insurances as well should be treated as contracts of indemnity whenever the parties to the 

insurance contract have consented thereto and thereby making the doctrine of subrogation 

applicable.
16

  

In Ethiopia, let alone the applicability of subrogation to liability insurance, the whole indemnity 

insurance regime doesn‟t seem to have been properly studied. The only single academic work, to 

the best knowledge of the researcher, relating to the principle of indemnity, and to the doctrine of 

subrogation, is Mr. Tesfaye Abate‟s work.
17

 In his article entitled: “Indemnity and 

Indemnification in Relation to Personal Accident Insurance in Ethiopia”, the author has 

impliedly noted that the doctrine of subrogation is equally applicable to both forms of indemnity 

insurances i.e. property and liability insurances as they are insurance for damages.
18

 However, 

with the exception to make a mention of the general jurisprudence on the issue, he has not 

considered the apparently existing gap in the law nor has he shown how liability insurance is 

insurance of indemnity by buttressing the pertinent provision/s of the law.
19

 Moreover, he did not 

                                                             
15 ibid 52. 

16 Reuben Hasson (n 8) 418. 

17 Tesfaye Abate, 'Indemnity and Indemnification in Relation to Personal Accident Insurance in Ethiopia' [2008] 1 

Jimma U. J.L.  

18
 ibid 343 and 350. 

19
 On the other hand, one can allege the indemnity nature of insurance of objects from Art. 678 of the Com. Code 

which reads as “[A] contract for the insurance of an object is a contract for compensation. The compensation shall 

not exceed the value of' the object insured on the day of the occurrence.” 
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address the application of subrogation to liability insurance by courts. Therefore, this study aims 

to explore the application of the doctrine of subrogation to liability insurance in Ethiopian 

insurance laws, insurers‟ policies and by courts to cases. 

1.3. Statement of the Problem 

The Com. Code, which has been in place for almost the last six decades, seems to have a gap as 

to the applicability of the doctrine of subrogation to liability insurances. The Code, while clearly 

providing for the applicability of the doctrine to insurance of objects
20

, it explicitly disallows its 

applicability to insurance of persons.
21

 However, the applicability of the doctrine to liability 

insurance is not clear for the Code failed to address the issue.  

Despite the above-stated widely held view as stated in the section dealing with background of the 

study that the doctrine of subrogation is applicable to liability insurance, the existence of such 

view alone doesn‟t warrant its applicability in Ethiopia in the absence of a clear law to that 

effect. Moreover, one might argue that so far as applying the doctrine to liability insurance is not 

clearly prohibited, subrogation is allowed on the basis of commonly known canon of 

interpretation: „what is not expressly forbidden is considered as an allowed.‟ However, such 

argument appears to be futile because, firstly, such canon usually works in criminal laws and, 

thus, its applicability to civil matters is doubtful. Secondly, the way subrogation is clearly 

allowed in property insurance and disallowed in insurance of persons while the law is silent in 

respect of liability insurances doesn‟t warrant to conclude that the silence of the law is deliberate 

and that gives subrogation right to insurers. To date, this feature of our infant insurance industry 

is not well studied and, thus, calls for a systematic study to be undertaken on it by assessing 

benefits of applying subrogation to liability insurance.  

When a law appears to be unclear with respect to subrogation in insurance, the defense of „real 

party in interest‟ might be brought against an insurer, and subrogation agreements are believed to 

play an important role in filling the gap.
22

 In this regard, the C. C., with a caption „insured 

victim‟, seems to make a mention as to the possibility of contractual subrogation by 

                                                             
20

 Com. Code, Proc.No.166, Neg. Gaz., 19
th
 Year. No. 3, Art 683. The Com. Code uses the phrase „insurance of 

objects‟ to refer the class of insurance commonly called „property insurance‟. 

21
 Id, Art. 690 

22
 Andrew Hecker, “Subrogation - Potential Defenses” (1982) 18 Forum 615. 
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stipulating:“[T]he insurance contract may, however, provide for the subrogation of the insurer 

to the victim's claim against the person liable.”
 23

 However, this provision may beg for a 

question running: what did the law intend to include under the caption of „insured victim‟? 

Furthermore, though it may be argued that having good liability insurance policies may serve to 

fill the legal gap in Ethiopia, there exists a substantial variation from policy to policy as to the 

inclusion of subrogation clauses.
24

 Hence, considering the extent to which the right of 

subrogation is envisaged in liability insurance policies may also be worthwhile. Therefore, the 

absence of a clear law as to the applicability of the doctrine of subrogation to the field of liability 

insurance and the literature gap examining its applicability by courts and policies of liability 

insurance invites to conduct a research. 

1.4. Research Questions 

This research is conducted to answer the following major research questions. 

1- What are the significances of applying the doctrine of subrogation to liability 

insurance?   

2- Why did the legislator mention subrogation only in relation to insurance of objects 

and omit it in the section dealing with liability insurance in the Com. Code? How 

should this legal lacuna be filled? 

3- How do liability insurance policies sold by Ethiopian insurers regulate the issue of 

subrogation?   

4- What is the stand of Ethiopian Federal Courts in applying the doctrine of subrogation 

to liability insurance, if prayed?    

1.5. Objectives of the Research 

1.5.1. General Objective 

The general objective of this study is to examine whether the doctrine of subrogation is 

applicable to Ethiopian law on liability insurance and the practical application of the doctrine by 

Ethiopian insurers and courts.  

                                                             
23

 C. C., Proc. No.165, Neg. Gaz., 19
th
 Year. No. 2, Art 2093 (3). 

24
 For instance, the E.I.C. Vehicle Insurance Policy against Third Party Risks expressly stipulates a subrogation 

provision under condition 8 while Nib Insurance S.C. Carrier‟s Liability Insurance Policy lacks clarity on the same 

issue. (Both Available as of July 2019). 
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1.5.2. Specific Objectives 

The specific objectives of the study are: 

1. To assess the benefits of applying the principle of subrogation to liability insurance; 

2. To examine the place of subrogation in the Ethiopian liability insurance law; 

3. To examine the applicability of contractual subrogation in liability insurance policies 

sold by Ethiopian insurers;  

4. To explore the practical applicability of the doctrine of subrogation in liability 

insurance by courts; and 

5. To put forward recommendations for policy decision making. 
 

1.6. Methodology of the Research  

This research is predominantly a doctrinal inquiry that is aimed to analyze relevant legal 

provisions, insurance policies and court decision on subrogation in respect of liability insurance. 

A non-doctrinal method is also employed to expound some practical issues related to the 

research. To achieve such objectives, a qualitative approach of data collection has been 

employed as it is more appropriate to explore the experiences and attitudes of participants.
25

 The 

research has made use of an interplay of both primary and secondary sources of data.   

As primary source of data, laws and interviews are used.  In order to analyze the law governing 

the subject matter at hand, explanation of relevant provisions of laws and legal analysis has been 

conducted. As explanation of laws alone cannot show the practical applicability and significance 

of the doctrine of subrogation in respect of liability insurance, an interview with 3 insurance 

attorneys, 3 insurance experts and 3 judges is held to solicit their attitudes and experiences. 

Participants of the interviews are selected on the basis of purposive sampling method taking into 

account their expertise, position, knowledge and experience in the area. In conducting the 

interview, a semi structured type of interviewing is undertaken because such approach allows the 

researcher to be consistent and flexible in asking questions with a view to probe important data.
26

  

The secondary sources of data that are reviewed in this research are literatures, standard form 

insurance policies and court case. Literatures such as books, journal articles and other research 

                                                             
25

 Catherine Dawson, Practical Research Methods (1st, Cromwell Press, Oxford 2002) 14. 

26
 ibid 29-30. 
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results which lay the conceptual framework of liability insurance and the general applicability of 

subrogation are utilized. Liability insurance policies utilized by Ethiopian five insurance 

companies
27

 are examined to assess how these policies have addressed the issue of contractual 

subrogation.  

Initially, the researcher planned to analyze court cases from Federal First Instance, Federal High 

Court and Federal Supreme Court in Addis Ababa. But, the researcher cannot secure enough 

cases except one from the Federal Supreme Court. Hence, this case is considered to illuminate 

the application of the doctrine to liability insurance by the court.  

 

Finally, data are analyzed based on their nature. Thus, insurance policies are analyzed using 

qualitative thematic method of analysis. The analysis of laws and court decision are carried out 

taking into account the basic principles of laws. The data collected through an interview are 

analyzed using descriptive techniques.    

1.7. Scope of the Study 

The research is limited to examine the significance and applicability of subrogation to liability 

insurance. Hence, legal issues revolving around subrogation in respect of insurance of persons 

and property aren‟t within the scope of the research.  

1.8. Organization of the Study 

The research is comprised of four chapters. The first chapter is an introductory chapter consisting 

of background of the study, literature review, statement of the problem, research questions, 

research objectives, research methodology and scope of the study. The second chapter deals with 

the general conception of liability insurance and the doctrine of subrogation. Moreover, it 

scrutinizes the general applicability of subrogation to indemnity insurance. The third chapter 

examines the significance and applicability of subrogation in Ethiopian liability insurance 

regime. Lastly, chapter four puts conclusions and recommendations of the study. 

                                                             
27

The basis for the selection of insurers from a total of 17 companies is purposively done to comprise government 

and private companies, and in such a way to include companies established at different times. E.I.C. (1976) being 

government owned, the following companies are private companies: Awash Insurance S.C. (1994), Nib Insurance 

S.C. (2002), Lion Insurance S.C. (2007) and Berhan Insurance S.C. (2011). See the list of all Ethiopian insurance 

companies and their respective date of establishment with < https://www.nbe.gov.et/financial/insurer.html>accessed 

12 March 2019. 

https://www.nbe.gov.et/financial/insurer.html
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CHAPTER TWO 

2. AN OVERVIEW OF LIABILITY INSURANCE AND THE DOCTRINE 

OF SUBROGATION 

2.1. Conceptual Framework and Functions of Insurance in General 

2.1.1. Essence of Insurance and Insurance Contracts in General 

It is a generally understood phenomenon that there are numerous risks of losses in every sphere 

of life. The term risk is an abstract concept that refers to the happening of uncertainties to people 

and businesses which results in loss.
28

 There could exist risk of fire, flood, death, personal 

disability, loss of property, perils at sea, financial liability, and so on everywhere across the 

world. These types of universal happenings can‟t be totally prevented from occurring. 

Nevertheless, the intricacies of modern businesses require an effective means of managing risks 

that face any undertaking.
29

 Insurance, thus, is mentioned to be the most common type of 

managing risks of losses by financing losses, inter alia mechanisms. As a tool of risk 

management, it tries to transfer the risk of people and businesses to insurers while the latter also 

distribute it among the former.
30

  

The term insurance, sometimes called “assurance”
31

, doesn‟t have universally agreed upon 

definition. It is said that the search for an exact and generally applicable definition of insurance 

has been found out to be a difficult task.
32

 Perhaps, insurance is “a popular concern for future 

                                                             
28

 Robert Keeton and Alan Widiss, Insurance Law (1st, West Pub Co., St. Paul, Minn. 1988) 30. 

29
 Mark Greene, Risk and Insurance (4

th
, South-Western Pub Co., Cincinnati 1977) 65. 

30
 Robert Keeton (n 2) 2. 

31
 The term “assurance” is sometimes interchangeably used with the term “insurance”. Despite such usage, however, 

there are some scholars who argue that the word “assurance” must be used in cases of life coverage only because 

these kinds of contracts don‟t insure the life of a person against death nor are of an indemnity nature but financially 

benefit survivors of the deceased; See S. Gulshan and others, Business Law including Company Law (14
th
. New Age 

Pub Ltd, 2009) 573. 

32 Robert Keeton and Alan Widiss (n 28) 3. 
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uncertainties”.
33

 Despite lack of uniformity in having a definition of insurance by scholars, it is 

defined in a law dictionary as follows:  

           Insurance is a contract by which one party, the insurer, undertakes to indemnify 

another party, the insured, against risk of loss, damage, or liability arising from the 

occurrence of some specified contingency, and usually to defend the insured or to pay 

for a defense regardless of whether the insured is ultimately found liable.
34

   

Similarly, George Couch defines insurance as a contract where by one party undertakes to pay a 

money in return of getting a sum of money from another party up on the happening of a specified 

risk.
35

 However, this kind of definition, as opposed to the earlier stated, does not clearly tell us 

the specific parties of the contract. Hence, the term insurance could be described as a contractual 

device in which a sum of money, called premium, is paid by the insured to the insurer in 

consideration of the latter‟s promise to pay possibly a bigger sum of money, called compensation 

or benefit, to the insured up on the happening of a particular incident.  

The device by virtue of which insurance is effected is called insurance contract or policy. As a 

contract of a proprietary nature, the general principles for the formation of a valid contract are 

essentials of insurance contracts as well. Insurance contracts have certain features in common. 

Insurance contracts are conditional contracts in the sense that their performance is dependent on 

the fulfillment of a certain condition.
36

 Directly related to this, the outcome of insurance 

contracts is determined by chance like gambling which makes it an aleatory contract.
37

 Unlike 

bilateral contracts where both parties make enforceable promises, insurance contracts are 

unilateral where the insurer is indebted to discharge its obligation as far as premium is paid in 

advance.
38

 Moreover, insurance contracts are classed as contracts of adhesion, of which the 

                                                             
33

  <https://shodhganga.inflibnet.ac.in/bitstream/10603/3795/9/09_chapter%201.pdf > Accessed 14 May 2019 

34
Bryan Garner (ed), Black‟s Law Dictionary (9

th
 West. St. Paul, Minn 2010) 870.  

35
George Couch, “Covering Insurance of all Kinds”, Couch Cyclopedia on Insurance Law, Vol.2 (2

nd
. The Lawyers 

Cooperative, New York 1959)27-28. 

36
 Emmett Vaughan and Therese Vaughan, Fundamentals of Risk and Insurance (10

th
. John Wiley and Sons, 

Hoboken, NJ 2008) 175. 

37
 ibid 176. 

38
 George Rejda and Namara Michael (n 1) 194.  

https://shodhganga.inflibnet.ac.in/bitstream/10603/3795/9/09_chapter%201.pdf
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insured has lesser chance of bargaining, and it follows that any indistinctness in the policy is 

interpreted against the drafter, i.e. the insurer.39  

Insurance has certain generally accepted and systematically laid down principles to achieve its 

underlying objectives. The most common types of principles of insurance are the principle of 

indemnity, insurable interest, subrogation, utmost good faith, etc.
40

 These principles are helpful 

to interpret insurance norms and social occurrences associated thereto.
41

  

2.1.2. Classification of Insurance 

By and large, classification helps our understanding of a given subject matter by looking at 

various ways in which it could be seen from. Even though there might sometimes exist a risk of 

misnomer on any system of classification, classification balances the interests between 

generalization and particularization in treatment of cases.
42

 Thus, classification is so essential to 

determine the applicability or non-applicability of legal doctrines to certain matters.
43

  

Likewise, classification of insurance is useful to decide the applicability of certain legal 

principles in the analysis of insurance cases.
44

 There are different modes of classifying insurance. 

It could be classified as life, fire, marine, social and miscellaneous depending the nature of 

insurance itself.
45

 From the business of insurance point of view, it could be much broadly 

grouped into life and general insurance while each of them also carries sub-categories.
46

 On the 

basis of the nature of insuring organization, there are two types of insurance: public and private; 

while the former refers to government owned insurance companies, the latter refers to private 

insurance companies.
47
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Insurance is also generically classified as social and voluntary.
48

 While the first represents 

„compulsory government insurances‟ which are meant to protect economic security of citizens, 

the latter belongs to „voluntary private insurances‟ which takes the majority share of commercial 

insurances.
49

 As can be inferred from such categorization, this kind of distinction primarily 

hinges up on whether the cover is mandatory or not on the basis of government choice. 

The most common type of classification of insurance is on the basis of the nature of the risk an 

insurance comprises.
50

 According to this type of classification, the USA has developed three 

main classes of insurance contracts namely „life and accident‟, „fire and marine‟, and „causality‟ 

insurance.
51

 The last category, causality insurance, involves liability, workers‟ compensation, 

accident and health, burglary, collision, property damage, theft, and so on.
52

 Similarly, the Com. 

Code roughly categorizes insurance into „insurance against damages‟ and „insurance of 

persons‟.
53

 

2.1.3. Functions of Insurance 

Taking into account the merits of insurance to the parties of the contract, it is said that “insurance 

is an arrangement for transferring and distributing risk.”54 For the insured, thus, it is a mechanism 

of risk transfer to the insurer up on payment of a premium. For the insurer, on the other hand, it 

is a device through which homogeneous risk is distributed among a number of insured persons. 

Hence, it could be said that insurance benefits both the insurer and the insured. 

With all the benefits of insurance as a system, it would be important to note that insurance never 

prevents a risk from being materialized but finances the loss of the insured. Thus, the main 

                                                             
48

 David Bickelhaupt and John Magee, General Insurance (8
th
, R. D. Irwin, Homewood 

1970) 43  

49
 ibid 44. 

50
 Robert Keeton and Alan Widiss (n 29)18. 

51
 Robert Keeton (n 2) 11. 

52
 George Rejda and Namara Michael (n 1) 45 

53
 Com. Code, cited above at note 20, Art. 654(2) and (3) 

54
 Robert Keeton (n 2) 2. 

http://libcat.aau.edu.et/cgi-bin/koha/opac-search.pl?q=pb:R.%20D.%20Irwin,


12 
 

function of insurance is indemnification of loss of the insured in the form of cash payment, 

replacement, repair or reinstatement.55  

In addition to the above-mentioned core function of insurance i.e. indemnification of a loss, there 

are some alleged specific functions of an insurance. Particularly, the commonly stated and vital 

purposes of insurance are mentioned to include the following: 1) it gives psychological relief to 

policyholders there by reduces anxiety
56

; 2) it smoothens the functioning of business transactions 

by securing them against possible risks involved therein
57

; 3) it stimulates national saving
58

; 4) it 

provides investment capital for an economy
59

; and 5) it serves as a source of specialization in 

preventing and handling of risks.
 60

  

2.2.Conceptual Framework of Liability Insurance 

2.2.1. Essence of Liability and Liability Insurance  

The term liability, be it civil or criminal, refers to a specific kind of responsibility enforceable at 

law.
61

 Property, contract and tort laws constitute the major bodies of civil liability law.
62

 Legal 

scholars mention three objectives of legal liability: compensating victims, deterring injurers and 

distributing risks.
63

 From economic point of view, on the other hand, legal liabilities are 

purported to bring efficiency of incentives and risk-bearing schemes.
64

   

Everyone might face the possibility of being sued for damages and may be held liable if s/he 

causes harm to another. An owner of a certain property may be required to bear responsibility 
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whenever his property causes harm. People may have also liabilities in discharge of their 

employment relationships. Hence, it isn‟t uncommon to mention a number of legal liability risks 

arising from the use of automobiles, the occupancy of buildings, employment relationships, 

professional misconduct and the manufacture of products. These kinds of liabilities are 

oftentimes civil matters and result in the payment of damages to the victim.  

In fact, liability insurance and liability in tort are interrelated in many ways. With the existence 

of such civil liabilities related to the significant increase of the complexities of modern life, it is 

now getting common to issue various products of liability insurance.
65

 Liability insurance 

provides an indemnity to the insured in respect of the financial loss arising from negligence and 

strict liability laws.
66

 Therefore, the rationale behind the introduction of liability insurance is to 

provide indemnity to the insured in respect of financial consequence of legal liabilities.
67

 The 

social objective of liability insurance, i.e. giving protection to third parties is also mentioned for 

the very need of such types of insurance.
68

  

2.2.2. Origin and Development of Liability Insurance 

As opposed to marine insurance which is said to be the eldest branch of insurance, liability 

insurance, having originated in England, is relatively a recent type of insurance.
69

 It is believed 

that the social and economic changes related with technological developments of the 18
th

 and 

19
th

 century have contributed to the emergence of liability insurance.
70

 In the beginning of its 

development, liability insurance was considered as one type of accident insurance which is 

different from marine, life and fire classes of modern insurance.
71

  

The Ship-Owners Mutual Protection Association established in 1855, by John Bagwell Holman, 

in the UK to insure third party liabilities is considered as a milestone for the development of 

modern liability insurance.
72

 The first enactment relating to liability insurance was the 1880 
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England Employer‟s Liability Act which was subsequently followed by Workmen‟s 

Compensation Act in 1897.
73

 Employer‟s liability insurance was voluntary arrangement with a 

purpose of protecting legal liabilities of the employer to pay damages to his employees.
74

 On the 

other hand, workmen‟s compensation was compulsory to the employer having the intention of 

conferring direct protection to workers.
75

 

In the USA, there were times when liability insurance was considered as an illegal act. Thus, 

there was a trend of not giving legal protection to liability insurance by USA courts believing 

that such sort of insurance would encourage recklessness.
76

 In relation to this, opponents of 

liability insurance had a firm belief that“…it will weaken the civil liability function and trigger 

the crisis of the tort law.”
77

  

Having incorporated in the USA, Employers‟ Liability Assurance Corporation of London opened 

an office in Boston in 1886.
78

 Later on, the Fidelity and Casualty Company of New York 

working on employers‟ liability coverage was established as the first American insurer company 

in the area.
79

 By and large, liability insurance is said to be the result of bringing successful law 

suits against individuals for negligence.
80

  In connection to this, it was advocated that there is a 

need for financial protection and that the existence of liability insurance cover does not 

encourage recklessness.
81

  

In this era of globalization, where mass production, transportation and social interconnectedness 

have significantly increased more than ever, people are exposed to civil liabilities in the course 

of their employment relationships, production processes, social interactions and so on. In 
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connection to this, it is said that such technological development induced civil liabilities result in 

a rapid growth of the issuance of a variety of liability policies.
82

 For example, the USA has the 

most developed liability insurance market where the day to day economic life of its people is 

considerably affected by liability insurance.
83

 According to Insurance Information Institute, the 

USA has the largest market for commercial liability insurance, a total of $86.6 billion liability 

claims, followed by $10.6 billion in the UK in 2014.
84

   

2.2.3. Nature and Scope of Liability Insurance 

As any class of insurance, liability insurance is carried by insurers for a profit which makes it to 

be of a commercial nature.
85

 Indeed, it has the object of ensuring compensation to the injured 

party found in a weaker position.
86

 In doing so, liability insurance plays its public nature aspect 

as well.
87

 Hence, liability insurance exhibits both commercial and public nature.  

An important point with respect to nature of liability insurance is the usual distinction made 

between compulsory and voluntary insurances. Cases involving traffic accident across many 

jurisdictions of Europe are covered by compulsory liability insurance; in such cases, the victim is 

allowed to bring a direct suit against the insurer.
88

 There are also liability insurance policies 

which are not compulsory by their nature. 

In property insurance, most of the times, claims are paid to the insured, who has direct 

contractual relationship with the insurer. However, in liability insurance, claims can be paid to 

third party victim on behalf of the insured.
89

 Liability insurance may also be distinguished from 

property insurance in that although claims might be paid to the insured, the ultimate coverage 
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and payment is meant to protect the injured party.
90

 In this regard, the insurer has a contractual 

relation with the insured while a non-contractual one with the injured party. 

The scope of liability insurance is predominantly determined by law or insurance policy entered 

between the insurer and the insured in respect of legal liabilities of the insured. Thus, a specific 

product of liability insurance may vary, in coverage and exclusions, from another product of 

liability insurance. But it is commonly understood that liability insurance policies cover both 

legal costs and disbursements for which the insured party would be responsible depending on the 

amount of insured.
91

 

Liabilities arising out of intentional damages and contracts are not, oftentimes, covered under 

liability insurance policies.
92

 However, issuing insurance products for liabilities in relation to the 

performance and non-performance of contractual terms doesn‟t seem to offend any public policy. 

That is why there are some jurisdictions like the UK which have introduced contractual liability 

insurance.
93

 

2.2.4. Basic Principles of Liability Insurance 

Liability insurance contracts, like other insurance contracts, are subject to the commonly 

acknowledged principles of general insurance. Hence, in addition to those general principles that 

apply to all valid contracts, the special legal characteristics of insurance contracts are also 

applicable to liability insurance. Thus, the principle of insurable interest, indemnity, subrogation, 

contribution and utmost good faith are applicable to liability insurance contracts as well. 

2.2.4.1. The Principle of Insurable Interest 

The principle of insurable interest, legally required under any form of insurance contract, denotes 

that the insured must demonstrate a financial loss sustained as a result of damage/loss of an 

object, health or life.
94

 This principle is salutary in preventing insurance from becoming a 

gambling contract.
95

 In liability insurance, thus, the insured must potentially have a legal liability 
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to another person to which such liability is covered by the insurance contract in order for an 

insurable interest to exist.
96

    

2.2.4.2.The Principle of Indemnity 

Closely related to the above principle, indemnity is a contractual principle that states a person 

may not collect a benefit more than the actual loss s/he underwent.
97

 The insurance payment, 

however, shouldn‟t necessarily be commensurate to the loss as partial coverage agreement is 

possible.
98

 The principle of indemnity is a well-known legal principle that underlines all types of 

liability insurance.
99

 That is why liability insurance is called indemnity insurance along with 

property insurance.   

2.2.4.3. The Principle of Subrogation 

As a corollary to the principle of indemnity, the principle of subrogation affirms the right of 

insurers to receive all the rights of the insured against third parties liable.
100

 It is commonly said 

that principle of subrogation is applicable to indemnity insurance, both property and liability 

insurance.
101

 The most important rationale behind the application of the principle of subrogation 

to various classes of insurances is to achieve the principle of indemnity by preventing unjust 

enrichment of the insured by making profit.
102

 So, applying this legal doctrine to liability 

insurance appears unquestionable.  

2.2.4.4. The Principle of Utmost Good faith 

The principle of utmost good faith (uberrimae fidei) asserts that the insured who knows or ought 

to know all the material information about the risk must disclose them to the insurer; falling short 

of meeting such commitment makes the contract void abinitio or in some cases voidable.
103

 The 
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principle of utmost good faith is an indispensable requirement in any insurance contract.
104

 

Hence, this principle is also applicable to liability insurance contracts. 

2.2.5. Classification of Liability Insurance 

Liability insurance is commonly known as one part of causality insurance to refer 

the“…protection given against liability for harm the insured may cause to others….”
105

 It is 

divided into different types of cover depending on the kind of classification adopted. The 

insurance industry has formulated a lot of liability insurance policies, but it would be superfluous 

to consider them all. From a stand point of the risk covered, the following can be mentioned as 

some common types of liability insurance across different jurisdictions.  

1. Third party motor vehicle insurance- also called „automobile liability insurance‟ “protects 

the insured against loss arising from legal liability when his or her automobile injures 

someone or damages another‟s property.”
106

  

2. Product liability insurance- is a coverage against liability of manufacturers, processors, 

distributors and sellers to the general market by defective nature of their products.
107

 This 

type of insurance is built up on the theories of breach of warranty and strict liability.
108

 

3. Public liability insurance- is a broad type of insurance that covers legal liabilities arising 

from both industrial and non-industrial risks to the public.
109

 The tortious liability of an 

owner of a building may be covered by this type of liability insurance. 

4. Professional liability insurance/Professional indemnity- is designed to fulfill the liability 

of professionals arising out of negligence in discharge of their professional duties.
110

 This 

type of insurance product is often sold to physicians, surgeons, engineers, architects, lawyers, 

etc.  
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5. Carriers’ liability insurance- is an insurance cover for carrier‟s liability arising under 

transportation contracts on land, air or sea.
111

 

6. Workmen’s Compensation insurance - is designed to cover the legal liability of an 

employer for medical expenses, bodily injury, or death sustained by an employee while at 

work.
112

 

It must be noted that many types of liability insurance policies are not mutually exclusive in 

respect of a number of risks that can be covered under each policy. A given product of liability 

cover may also be sold together with another type of insurance.
113

 In this regard, in the USA, the 

so called „general liability insurance‟, by excluding automobile liability insurance and 

employers‟ liability insurance, is divided into individual and business general liabilities, each 

comprising different and distinct category of products.
114

 Similarly, Ethiopian insurance market 

is broadly classified into „general insurance‟ which constitutes both „property and liability 

insurance‟ on the one hand and „life insurance‟ on the other hand.
115

  

2.3.The Doctrine of Subrogation  

2.3.1. Meaning, Origin and Applicability of Subrogation in General 

The doctrine of subrogation is also known as the „principle of subrogation‟. Some literatures also 

interchangeably employ the phrase „right of subrogation‟ or „remedy of subrogation.‟ In its 

rudimentary sense, subrogation is defined as “the right of one person, having indemnified 

another under legal obligation to do so, to stand in the place of that other and avail himself of all 

the rights and the remedies of that other, whether already enforced or not.”
116

 It allows the 

substitution of a new creditor in the „shoes of the principal creditor‟ to enjoy the rights of the 

latter against the debtor.
117
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The parties to the system of subrogation are called subrogee and subrogor, the subrogee being a 

person to whom the right subrogation is granted in his favor, while the subrogor is a person who 

had an original right against the third party liable for whom the subrogee has substituted.
118

 

Hence, it is the subrogee who substitutes the subrogor in claiming the benefits and remedies of 

the latter against the third party liable. It is, thus, broadly identified as the substitution of one 

person in place of another with respect to the latter‟s claims, rights, remedies or securities.
119

 

With regard to when the doctrine was begun, it is much associated with the Roman times.
120

 The 

similarity between the ancient and modern subrogation is limited to the fact that the doctrine is 

premised on the notion of natural justice.
121

 It is said that the word subrogation is derived from a 

Latin term “surrogare” which is literally meant “to put in the place of another or to substitute.”
122

 

Therefore, one can find a predecessor of the modern subrogation in the Roman institutions and 

norms.  

However, strictly speaking, it is believed that the doctrine begun to be used in its modern sense 

in 17
th

 century in England case laws which originated from equity.
123

 The rationale behind the 

applicability of subrogation in insurance cases was manifested in one of the earliest recorded 

case, Burnand v. Rodocanachi as “…to put forward that the insurer, having indemnified a 

person, was entitled to receive back from the insured anything the latter might receive from any 

other source.”
124

  

As it is not unique to one discipline, it could have different meanings in varying fields of study. 

The doctrine of subrogation is known and applicable to many fields of obligations. Therefore, it 

is of prime importance to state the context in which the word is used while defining it. Indeed, it 

is a common parlance in the law of contracts in general and insurance contracts in particular.  
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In the context of insurance, subrogation refers to the right of the insurer, after paying a 

compensation to the beneficiary or the insured as the case may be, to proceed against tortfeasors 

by substituting to the rights of the insured.
125

 Thus, in insurance, subrogation is an entitlement of 

insurers to enforce for their own benefit all the rights and remedies possessed by the insured 

against third parties. Nevertheless, subrogation shouldn‟t be confused with abandonment. Both 

subrogation and abandonment are mechanisms to enforce the principle of indemnity in 

insurance. However, while abandonment is an insured‟s act to let an insurer own a damaged 

property of the insured when a claim is paid, subrogation is simply insurer‟s substitution to the 

rights of an insured against third parties.
126

 

In contracts of guarantee, subrogation refers to the right of guarantors to get back their money 

from principal debtors by stepping into the shoes of the original creditors. In tort law as well, 

subrogation enables a person who has paid a compensation in excess of his share or wholly to 

recover what he has paid from a person who is finally liable.
127

 The doctrine is also applicable to 

law of succession and indemnity contracts of all kind.   

2.3.2. Types of Subrogation  

As mentioned earlier, the doctrine of subrogation is known and applicable to many fields of 

obligations. Thus, depending on the field of study to which the principle is applicable, a number 

of categorization can be derived in line with each specific field of study.   

Basically, a distinction is usually made between legal and conventional subrogation in the law of 

insurance.
128

 Such dichotomy is established based on the ways in which the right can arise. The 

first, legal subrogation, refers to an entitlement to the rights of the subrogor just by the operation 

of the law.
129

 This exists when a subrogation emanates from both statute and judicial 
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decisions.
130

 In such cases, it is irrelevant whether an insurance policy provides for subrogation 

right or not. 

Conventional subrogation, as its name suggests, arises directly from an express agreement 

between the insurer and the insured as entered in the policy.
 131

 As such, it seems tenable to 

conclude that this kind of subrogation is governed by general contract law principles.
 

Conventional subrogation would obviously have a paramount importance when insurance 

policies are not regulated by law.  

2.3.3. The Applicability and Nature of Subrogation in Indemnity Insurance 

In simple terms, the principle of indemnity in insurance entails that the loss of the insured must 

be fully compensated, but not over compensated.
132

 Accordingly, if an indemnified insured from 

the insurer is also allowed to recover a compensation from a third party who is legally liable for 

the loss, this will let the insured receive an over compensation and thereby, make profit. Hence, 

the critical foundation for the application of subrogation is that the insured party, who has a right 

to indemnity in respect of the covered risks, should be disallowed to recover anything more than 

the actual loss suffered. So, in order for the underlying principle of indemnity be enforced, 

subrogation has been an essential feature of insurance since one of the earliest insurance case of 

Castellain v. Preston, in the UK, as stated below: 

         That doctrine (subrogation) doesn‟t arise up on any terms of the contract of 

insurance: it is only another preposition which has been adopted for the purpose of 

carrying out the fundamental rule i.e. indemnity which I (the judge) have mentioned, 

and it is a doctrine in favour of the underwriters or insurers in order to prevent the 

assured from recovering more than a full indemnity; it has been adopted solely for 

that reason.
133

 

The above decision, by Brett L.J., clearly shows that subrogation is a corollary to the principle of 

indemnity with the purpose of preventing unjust enrichment of the insured. Given the fact that 

subrogation allows the insurer, after payment of loss, to substitute the insured in claiming the 

rights and remedies owed to the latter, it is a mechanism through which the principle of 
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indemnity can be enforced.
134

 That is why the doctrine is equated as a corollary to the principle 

of indemnity. It is premised on the principle of natural justice, up on the legal principle that “no 

one should be enriched by another‟s loss”.
135

  

In the same vein, after having fully compensated to the insured, subrogation gives two alternative 

rights to the insurer. One is the right to receive all the benefits, rights and remedies the insured 

can claim against third parties.
136

 Secondly, it allows the insurer to claim any benefit the insured 

has secured from third party in the form of compensation.
137

 Hence, subrogation allows the 

insurer to ask a benefit not only from third parties liable but also from the insured himself who 

got compensated. But insurer‟s right of subrogation from its own insured is disallowed as it 

defeats the very purpose of purchasing an insurance cover.
138

 

It must be clear at this juncture that subrogation is not „ipso facto‟ applicable to indemnity 

insurance. Thus, for the principle of subrogation to take place, there are certain criteria that must 

be met all the time. Before an insurer goes to make use of the right of subrogation, it must first 

pay a damage to the insured.
139

 This means that the insurer‟s right of subrogation does not arise 

up until it has admitted its liability to the insured and makes a payment of specific amount of 

compensation. An insurer should also bring a subrogation suit in the name of the insured.
140

 

Another important point with respect to subrogation in indemnity insurance is that the insured 

isn‟t allowed to impair the insurer‟s right of subrogation nor his/her consent is required for the 

application of the right.
141

 Thus, the moment an insured waives to sue a wrongdoer, he waives 

his right to collect compensation from the insurer. 

The doctrine of subrogation, however is not cost-free right of insurers. Thus, there are some 

inherent impediments which are likely to confront the subrogee insurer. The first alleged 

challenges of subrogation is explained in „volunteer‟ theory. According to the „volunteer‟ theory, 
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if an insurer without any legal obligation gratuitously effects a payment to the insured, then the 

wrongdoer can avoid liability by raising such theory and hence, insurer‟s right to subrogation is 

barred.
142

 Doubtful payments made by insurers for certain perils which are not strictly covered 

under insurance policy or claims paid to avoid possible litigations are prone to be categorized as 

volunteer payments which invite for a possible defense against subrogation.
143

 Hence, if an 

insurer gratuitously effects payment for which it is not liable, subrogation right of insurer might 

be challenged by third party defendants.  

The concept of „covenants to insure‟, also called, „the doctrine of legal immunity‟ can also be 

mentioned as a second potential defense against the insurer‟s right of subrogation. The notion of 

covenants to insure alleges that if the potential defendant to subrogation proceedings has either 

legal or contractual immunity from liability to the insured, subrogation right of the insurer must 

be barred as the insurer cannot have a right which is not available to the insured.
144

  Thus, in 

such cases insurers‟ right of subrogation would be at stake.  

Thirdly, a very evident prohibition against the insurer‟s right of subrogation is an introduction of 

an express „subrogation waiver clause‟ into the insurance policy.
145

 Here, „waiver‟ is a 

contractual agreement that sets aside insurers‟ right to pursue subrogation claims. Insurers might 

enter in to waiver clause agreements when the third party is insured to avoid wasteful and 

expensive litigations.
146

 Theoretically, when the money to be recovered is not enough to satisfy 

claims of the insurers, waiving the right doesn‟t seem to be disputed. Therefore, an insurer may 

waive its right to subrogation on the rights of the insured and in such cases subrogation is 

banned.  

Finally, there is a procedural impediment to subrogation called the defense of „real party in 

interest”. Challenges associated with „real party in interest” might arise as a potential defense by 

third party defendant when an insurer brings a suit in the name of the insured. As every action 

must be sued in the name of an interested party, an insurer‟s action in the name of an insured 
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who isn‟t a party to the suit might be objected to by the defendant.
147

 Having such potential 

defenses against subrogation, it might be safely argued that legal proceedings arising from the 

right to subrogation aren‟t embarked upon every case. Rather, there could exist cases to which 

insurers might not be successful to recover for losses they have covered for their insured. So, 

challenges of subrogation need to be considered in deciding as to whether the right to 

subrogation to specific cases of indemnity insurance must be pursued.  
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                                    CHAPTER THREE 

3. THE SIGNIFICANCE AND APPLICABILITY OF SUBROGATION TO 

THE ETHIOPIAN LIABILITY INSURANCE REGIME 

3.1.Introduction  

The applicability of the doctrine of subrogation to Ethiopian liability insurance is a subject 

matter neglected by researchers so far. The reason could be attributable to the allegation that 

those classes of insurance to which the doctrine of subrogation is applicable are commonly 

known by people working in the industry.
148

 The application of the doctrine of subrogation to 

indemnity insurance including liability insurance is so important for the growth of insurance 

industry and in shaping the social responsibility of a given society.
149

 Against such benefits of 

subrogation and the general jurisprudence on the applicability of subrogation to liability 

insurance, one may reasonably expect a legal framework that affirms regulation of the issue.  

Puzzlingly, the Com. Code, which has been in force for the last six decades, is silent as to the 

applicability or non-applicability of the doctrine to liability insurance. This might need to be seen 

in light of the way subrogation is treated in the Code regarding property insurance and insurance 

of persons. The Code clearly provides insurers‟ right of subrogation in property insurance while 

emphatically prohibits the right in insurance of persons.
150

  

Therefore, the most crucial question is that why the Com. Code omitted the right of subrogation 

in relation to liability insurance? Of course, taking into account the way the Code clearly allowed 

subrogation to property insurance while disallowing it in insurance of persons, silence of the law 

does not seem to have been deliberately chosen. So, the legal lacuna must be filled. Thus, 

assessing benefits of subrogation to indemnity insurance seems to be worthwhile. As a result, 

this chapter deals with how the legal lacuna with respect to the applicability of subrogation to 

liability insurance must be filled. Besides, the possible ways on how this lacuna can be avoided 
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by insurance contracts and one case on the practical applicability of the doctrine by the Federal 

Supreme Court are analyzed. 

3.2.The Ethiopian Insurance Regime in General and Liability Insurance in Particular 

The Com. Code, under Title III of Book III
151

, deals with the subject matter of insurance. 

Additionally, marine insurance is regulated by the Maritime Code.
152

 Though the Com. Code 

does not define what insurance is, it defines the term „insurance policy‟. Thus, „insurance policy‟ 

is defined as “a contract whereby a person, called the insurer, undertakes against payment of 

one or more premiums to pay to a person, called the beneficiary, a sum of money where a 

specified risk materializes.”
153

  

The Code roughly categorizes insurance into insurance against damages and insurance of 

persons, the first comprising those classes of insurance generally known as indemnity insurance 

while the latter is the non-indemnity ones.
154

 There are certain legal provisions of the Code 

which are applicable to all forms of insurance. Art. 658 can be mentioned as an example, and the 

most important provision that lists down the particulars required by any kind of valid insurance 

contract. It is alleged that there are some worrisome contradictions between the provisions the 

Com. Code and insurance policies in use in the Ethiopian insurance market as regards 

concealment of material facts and declaration of false statements.
155

 Such discrepancy might be 

attributable to the fact that the Code is predominantly taken from a continental legal system 

while insurance policies are taken from common law countries.
156

  

The Ethiopian insurance industry has shown remarkable growth both in terms of financial 

position of companies and the number of policies marketed since 1994.
157

 Nevertheless, it is 

relatively underdeveloped yet which is characterized by the sector's low penetration level, 
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compared to many Africa countries, representing merely 0.5% of the GDP.
158

 Among the 18 

populous African countries, Ethiopia, Nigeria and Sudan have the lowest and similar insurance 

penetration rate, 0.5%, which is below the average of African countries, i.e. 1.8%.
159

 

Despite the low level of insurance penetration in Ethiopia, there are different types of insurance 

policies marketable in the field. The Ethiopian insurance market is broadly classified into 

„general insurance‟ (also called „property and casualty insurance‟) and „life insurance‟.
160

 The 

main gross written premium in the country is contributed from general insurance.
161

 Liability 

insurance, which encompasses different types of policies, is grouped in the first category. 

With respect to the Ethiopian liability insurance, which is generally understood as indemnity 

insurance, it is regulated in a section with a caption „insurance of liability for damages‟. In that 

section, only four Articles are devoted to regulate liability insurance. The Code, without defining 

what liability insurance is and the risks covered under the same, goes to provide for as to when 

an insurer is liable.
162

 One can‟t reasonably expect a detailed normative framework from such 

scanty provisions that address the possible issues associated thereto. Thus, the possibility that 

some issues in respect of liability insurance remain in vein is unsurprising. A good example in 

point is as to what does liability insurance include is not answered. Indeed, the scope of third 

party motor insurance is addressed in Proc. No. 799/2013 to include “...compensation payable 

for death, bodily injury, damage to property and the expenses of emergency medical treatment 

arising from the insured vehicle.”
163

 Apart, the issue whether liability insurers are legally granted 

with subrogation right to entitlements of an insured isn‟t properly addressed in the Code nor in 

Proc. No. 799/2013.   

Thus, many issues of liability insurance need to be regulated by an insurance policy in 

conformity with mandatory provisions of general law of contract and insurance laws. In 
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Ethiopia, there are different types of liability insurance policies like motor third party liability, 

product liability, professional indemnity and public liability.
164

   

Motor insurance, which includes third party motor insurance cover, contributes the lion share of 

gross written premium in the country.
165

 Particularly, as the case is in many countries of the 

world, the increasing catastrophic injuries caused by vehicles to third parties have necessitated 

for having a compulsory third party automobile insurance in the country.
166

 That is why third 

party motor insurance cover has been enacted into law.
167

 As a result, vehicle insurance policy 

against third party risks which is designed to protect against the actions or claims of third parties 

has been sold in Ethiopia since 2008. Federal court advocates
168

, insurance agents
169

 and 

insurance brokers
 170

 are also mandatorily bound to buy professional indemnity cover to run their 

businesses in the country.   

3.3.The Significance of Applying the Doctrine of Subrogation to Liability Insurance in      

Ethiopia 

Subrogation is held as the most important and useful doctrine in indemnity insurance. Generally 

speaking, it benefits both insurers and the society at large. In connection to such benefits of 

subrogation, as liability insurance is an indemnity insurance by its nature, the following can be 

considered as benefits of subrogation in liability insurance. 

For one thing, legally, subrogation prevents unjust enrichment of the insured in cases of 

indemnity insurance.
171

 In other words, in the absence of subrogation, an insured could enjoy 

double recovery resulting in excessive compensation by collecting it from both the insurer and 
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the wrongdoer. Hence, if an insured chooses to get a benefit from an insurance company for full 

compensation, his rights of recovery from a torfeasor is directly transferred to an insurer. So, 

subrogation is a mechanism that discourages unjust enrichment of the insured in a given legal 

system.  

The Ethiopian legal system can‟t be an exception to the above assertion. The C.C. aspires to 

prevent unjust enrichment in many circumstances. The C.C. provision with respect to the rule 

that compensation must be equal to damage is a general rule which achieves the principle of 

indemnity.
172

 Another important feature of the C.C. that intends to avoid unjust enrichment is 

enshrined under Book III, Title XIII in Chapter 2 of the Code.
173

 Therefore, the C.C. aspirations 

to avoid unjust enrichment can be achieved by an application of the doctrine of subrogation in 

cases of liability insurance.  

Secondly, subrogation discourages carelessness of persons in the sense that their negligence 

would bear an ultimate personal liability.
174

 If an insurer, after making payment to the insured, 

sues and recovers compensation from a third party upon whom the ultimate legal liability rests, 

such third party will, in no case, escape liability. That is why the doctrine of subrogation is 

regarded as a mechanism which assists to build a justice system that does not help tortfeasors 

avoid responsibility.
175

 The principle of subrogation is a good system that achieves a public 

policy of placing the burden of loss on the members of societies who are primarily liable under 

law.
176

  

It is stated that the ever-increasing traffic accidents and the need to provide emergency medical 

services to victims have led Ethiopia to adopt a law on compulsory third party motor insurance 

cover.
177

 This being one scenario where civil liability could arise, such laws alone never make 

tortfeasors cautious in their relationships with others. Hence, the principle of subrogation should 
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be in place to let third-party bear costs of his/her act or omission in accordance with liability 

laws of the country. So, subrogation could help to achieve a public policy of shaping societal 

behavior by placing the financial consequences of loss on the person primarily responsible. In 

this manner, the doctrine of subrogation is beneficial to deter injurers not to be negligent and 

shapes the behavior of people in a country.  

The economic efficacies of subrogation could also be mentioned as the last, but by no means the 

least, benefit of the doctrine. Subrogation allows insurance companies to recover money that 

helps them to be solvent.
178

 Evidently, recoveries from successful subrogation would help to 

boost the income and profitability of insurance companies. This advantage of subrogation in 

return is essential to decrease the rate of premiums which ultimately benefits insureds as well.
179

 

Therefore, these economic importance of subrogation to the insurance industry essentially makes 

it an invaluable feature of an insurer's legal right.  

The above-mentioned economic benefits of insurance are also important to Ethiopia where its 

insurance industry is expected to develop yet. Particularly, it is believed that subrogation in 

liability insurance against uninsured third-party indirectly contributes for the development of the 

insurance industry.
180

 In this regard, a certain insurance broker noted: 

       Sometimes, risk happens between an insured victim and uninsured negligent third-party 

resulting in loss. When such happens, the insured victim prefers to collect insurance 

payment from an insurer than litigating with the negligent party. After making a 

payment to the insured, the insurer immediately brings an action to collect 

compensation from the negligent third-party. The negligent third-party then bears the 

compensation since s/he doesn‟t have an insurer to transfer the risk. Realizing an 

insurance company could have covered such loss, I have many customers who begin 

buying insurance product for a potential loss they may cause in the future. Thus, 

subrogation is indirectly helping our people to buy a cover thereby improve the poor 

insurance density ratio of our country.
181
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In Ethiopia, recoveries by way of subrogation in indemnity insurance are believed to reimburse 

costs of insurers paid for compensation.
182

 Usually, recoveries from subrogation in indemnity 

insurance helps insurance companies in the market to be liquid in their financial status.
183

 

Similarly, Claim Officer of Nib Insurance S.C. states that “a substantial amount of recovery 

earned annually by way of subrogation, especially on third-party vehicle risks has increased our 

company‟s income and thereby profitability”.
184

  
 

It must be clear, however, as subrogation isn‟t a cost free instrument, there are some challenges 

that confront subrogating insurers in Ethiopia with respect to liability insurance. According to 

Ato Fekadu and Ato Girmaw, there are instances where subrogation in respect of liability 

insurance isn‟t pursued where insurance payments are effected to an insured while the company 

wasn‟t strictly bound to do so.
185

 There are also procedural challenges relating to subrogation in 

indemnity insurance including liability insurance like the inability to know as to who the third-

party defendant is.
186

 In a bid to triangulate such challenge, the study has also undertaken an 

interview with another insurance lawyer and learned that“[T]here are some challenges 

associated with securing the identity and address of a third party liable against whom 

subrogation must be brought.”
187

 

 

Hence, with all the inherent challenges of subrogation, the above discussed legal, social and 

economic significances of subrogation on liability insurance could have a positive ramification 

on the development of Ethiopian insurance sector and the public wellbeing at large.  
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3.4. The Applicability of Subrogation to Liability Insurance in Ethiopia 

3.4.1. Legal Applicability of Subrogation to Liability Insurance  

3.4.1.1.The Commercial Code 

As stated earlier, the Com. Code, clearly provides insurers‟ right of subrogation in property 

insurance while plainly prohibits the same right in insurance of persons. However, the section 

dealing with liability insurance of the Code, which has only four provisions, is silent as to the 

applicability of the doctrine of subrogation.
188

 As far as a law appears to be unclear with respect 

to subrogation in insurance, the defense of „real party in interest‟ might be brought against an 

insurer, and subrogation agreements are believed to play an important role in filling the gap.189 It 

is a task of civil procedure law to provide that relief of civil actions are to be sued in the name of 

the real party in interest. In relation to this, the 1965 Ethiopian Civil Procedure Code stipulates, 

“[N]o person may be a plaintiff unless he has a vested interest in the subject matter of the 

suit.”
190

 Hence, as there is no clear law on insurers‟ right of subrogation in respect of liability 

insurance, when an insurer brings subrogation suit against third-parties, the latter might raise a 

defense that an insurer hasn‟t an interest in substituting the insured. With such silence of the law, 

thus, a defendant tortfeasor may potentially assert a preliminary objection that an insurer has no 

vested interest to sue in the name of an insured.
191

  

Now, the logical question worthy of consideration appears to be why did the legislator mention 

subrogation only in relation to insurance of objects and omit it in the section dealing with 

liability insurance in the Com. Code? Stated differently, how did the legal lacuna with respect to 

the applicability or non-applicability of subrogation to liability insurance regime occur?  

In giving an answer to the above question, the approach adopted as to how subrogation is 

conferred or disallowed to other classes of insurance in the same Code would be helpful. Thus, 

the way subrogation is clearly allowed in property insurance and disallowed in insurance of 

persons while it is silent in respect of liability insurance doesn‟t tempt one to conclude that the 

silence of the law is deliberate. It can possibly be said that had the legislator wanted to allow or 
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deny the right of subrogation in liability insurance, it wouldn‟t have clearly allowed and 

prohibited its application to insurance of objects and persons respectively. That is to say that 

there seems to be no valid reason regarding not regulating the issue of subrogation in liability 

insurance despite Krzeczunoicz‟s view that “[S]ubrogation clearly has no relevance to 

insurance of liability.”
192

 

So, an attempt to explore the background of the drafting process of the Com. Code seems apt to 

trace if there is a reason as to why such legal lacuna occurred. It is important to consider that two 

professors of law, at different times, one after another had worked on the drafting process of the 

Code and if the gap is attributable to plurality of drafters. At the outset, the drafter of the Com. 

Code was Professor Jean Escarra who is said to have drafted Books II, IV and V and submitted 

to the Codification Commission.
193

 However, his death in 1954 interrupted the drafting process 

and it was Professor Alfred Jauffret who was entrusted to continue with the works of the first 

drafter and come up with a draft of Books I and III of the Code.
194

 Thus, it was the latter who 

submitted the final work‟s text with a final report on 1
st
 March, 1958 which was then approved in 

1960 by the then Parliament.
195

 Therefore, as Book III of the Com. Code, where in provisions 

dealing with insurance are found, is solely drafted by Jauffret, the credit and blameworthiness of 

the work seem to go to him. Thus, one can safely conclude that the error wasn‟t committed by 

the first drafter. 

In his general report, Jauffret has included what he had considered and favored in inserting 

certain provisions dealing with insurance including the prohibition of admission by an insurer in 

liability insurance and the bar against the insurers‟ right of subrogation in insurance of 

persons.
196

 He, however, didn‟t deal with the rationale behind the silence of the law with respect 

to the applicability of subrogation to liability insurance. Given the indemnity nature of liability 

insurance to which the principle of subrogation could be applicable, it is impossible to imagine a 

valid reason for not incorporating the principle in the Com. Code. Hence, it seems amenable to 
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conclude that Professor Alfred Jauffret didn‟t deliberately omit the principle of subrogation in 

the section dealing with liability insurance of the Code. 

The very reason for the gap and its possible solution can be expressed in the words Michael 

Ogwezzy, on his general work on legal gaps and their solutions, as “[L]egal gaps result from the 

legislator‟s mistake, short-sightedness, carelessness or tardiness and are meant to be filled by 

judges because no legal problem or issue must defy legal solution.”
197

 Hence, the legal lacuna as 

to the insurers‟ right of subrogation in respect of liability insurance wouldn‟t have any possible 

expose des motifs but an omission of the drafter accompanied by oversight of the approving 

Parliament. As characterizing the problem in such manner can‟t be a solution by itself, an 

effective legal solution must be sought. Now, how should this legal lacuna be filled? Should the 

gap be solved by legal interpretation?   

 

Before going deep into whether the legal lacuna should be solved by way of interpretation, the 

essence and scope of legal interpretation must be clear. Coming to an interpretation of law, it 

could be defined as “…a rational activity that gives meaning to a legal text”.
198

 Thus, legal 

interpretation seems to be limited to securing the true essence of an existing legal text. However, 

in its broadest sense, legal interpretation involves filling the gaps in the text of the law as well.
199

 

Thus, the gap within the Com. Code with respect to the applicability of subrogation to liability 

insurance must be solved by interpretation of the Code. Undeniably, one might argue that so far 

as the application of the doctrine to liability insurance is not clearly prohibited in the Code, it 

must be construed as an allowed one on the basis of canon of interpretation called „what is not 

expressly forbidden is considered as allowed.‟ However, this line of argument appears to be 

futile because such principle usually works in criminal laws. Hence, the applicability of this legal 

canon to civil matters including commercial matters is doubtful.  
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Regarding the method that fits the legal gap, one could be analogizing the gap with laws that 

treat similar cases. As the provisions of liability insurance stand now, they are incorporated in 

same chapter with those provisions of the law dealing with insurance of objects. Hence, both 

areas of insurance fall under a chapter entitled „insurance against damages‟. On the other hand, 

insurance of persons, is treated under a different chapter. Thus, to automatically fill any gap in 

the law of liability insurance, by drawing an analogy from „insurance of objects‟ is more 

convincing than from that of „insurance of persons‟. So, using the legal rule concerning 

insurance of objects analogously to liability insurance could be a solution to the legal gap. The 

Code asserts the indemnity nature of property insurance in requiring the insured‟s loss must be 

fully compensated, but not over compensated.
200

 Furthermore, it clearly confers legal 

subrogation right to property insurers as well.
201

 Neither the indemnity nature nor the 

applicability of subrogation is mentioned in the section dealing with liability insurance, however. 

Therefore, the indemnity nature and subrogation right that exist in insurance of objects needs to 

be analogously applied in the field of liability insurance. The stand of some legal professionals 

working in the area regarding the issue is not different from such interpretation.
202

 

It is also better to recall that the general jurisprudence and comparative experience of other 

countries with modern liability insurance regime is also in favor of applying the principle of 

subrogation to such cases.
203

 An effective interpretation of the legal gap also requires weighing 

the significance of applying subrogation in liability insurance. In connection to this, 

theoretically, applying the doctrine of subrogation in liability insurance is legally, socially and 

economically useful. Moreover, as there is no any theory nor literature to date which warrants its 

inapplicability to liability insurance, the law needs to be interpreted in such a way that allows the 

applicability of subrogation to liability insurance. 

However, it must be clear that interpretation of a law to fill the legal gap in the above manner 

should not be a long lasting solution while enacting a new law is theoretically possible. Ethiopia 
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is now at the eve of revising its Com. Code. Nevertheless, the proposed Draft Commercial Code 

has not tried to address the legal gap as to whether the principle of subrogation should be 

applicable to liability insurance and the problem with the gap will persist if the draft is to be 

approved as it stands now. But why, unlike to what it has done in property insurance and 

insurance of persons
204

, the proposed Draft has failed to state a clear position on the issue?   

The fact that the issue of subrogation in respect of liability insurance is not incorporated yet in 

the Draft Code might have resulted from the fact that the drafters aren‟t cognizant of the issue. 

According to Getaneh Simachew, a former member of the Committee which revised the recent 

proposed Draft Commercial Code, the gap of the law on the applicability or non-applicability of 

the doctrine of subrogation in respect of liability insurance wasn‟t noticed.
205

 A „Team of 

Fourteen National Experts‟ who had been mandated to go through the draft and contribute an 

input into the final Revised Draft Version of the Code, has prepared its comments and 

recommendations in July 2008. The team has stated that the chapter dealing with insurance on 

the Com. Code is well but needs a little amendment.
206

  However, the gap of the law at hand has 

not been considered in their work which may appear to say that the problem in the law didn‟t 

cross their mind.  

The team of experts mentioned above has proposed a new section that incorporates a provision 

which uniformly applies to both property and liability insurance regarding insurable interest.
207

 It 

is the firm belief of this researcher that the new section proposed by the above mentioned team 

of experts to be retained and to further contain a subrogation provision that generally applies to 

both indemnity insurance, i.e. property and liability. 
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3.4.1.2.The Civil Code  

One may possibly argue that the legal gap as to the applicability of the doctrine of subrogation 

with respect to liability insurance can be filled by contract of insurance entered between insurers 

and insured using the main principle of contract called „freedom of contract‟. Indeed, parties to 

any contract, including insurance contracts, are free to waive or undertake any promise, without 

losing right of the mandatory provisions of the law. In the absence of a clear law as to the 

applicability of subrogation, thus, an insurance policy may provide or prohibit subrogation right 

of insurers. 

It is usually the task of Civil Codes to regulate general obligations including contract and tort 

laws. Thus, as tort liabilities and liability insurance could possibly interrelate with each other, 

viewing the effect of insurance coverage on insured victim in the C.C. seems essential. In that 

regard, the C.C. reads as follows: 

Art. 2093.-Insured Victim 

(1) Where the victim is insured, he may claim compensation for the damage he has suffered 

on the same terms as though he had not been insured. 

(2)  The insurer may not claim compensation on his own behalf from the person who by his 

act has brought about the risk covered by the insurance contract.  

(3) The insurance contract may, however, provide for the subrogation of the insurer to the 

victim‟s claim against the person liable.
 208

  

As plainly outlined under Sub-Art. 1 of the above provision, an „insured victim‟ is allowed to 

collect compensation from a tortfeasor in spite of his insurance coverage. Stated differently, an 

insurance coverage of the victim can‟t be a defense to the third-party liable for not paying the 

full amount of compensation. However, what does an „insured victim‟ really mean seems to be 

an issue that must be answered from the outset. Literally, an „insured victim‟ could mean any 

juridical person which sustained a civil loss covered by insurance. The loss may be of financial 

nature which possibly includes a damage to a person which has legal liability to others in 

accordance with laws relating to negligence, strict and vicarious liability. In relation to indemnity 

insurance, anyone who has insurance against an indemnification to the loss of his property or 

financial liability to others might be an insured victim. Therefore, one with liability insurance 
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cover can be a victim of legal liabilities by tort laws despite the fact that ultimate liability rests 

upon others in cases of the insured‟s strict and vicarious liabilities.  

Once what an „insured victim‟ is made clear in the above manner, one might say that an „insured 

victim‟ with liability coverage may claim compensation from the ultimate tortfeasors without 

subtracting his insurance payments. Now, would this mean an insured victim is entitled to double 

compensation from both an insurance company and a third-party defendant? This issue must be 

seen in light of the indemnity nature of property and liability insurance along with rules against 

unjust enrichment. Thus, if an „insured victim‟ with liability coverage is allowed to collect a 

compensation from an insurance company and a third-party defendant at a time, such would 

obviously derogate the principle of indemnity which results in unjust enrichment of the „insured 

victim‟. Hence, the provision shall be construed to mean an insured victim can either choose to 

bring an action against a third-party wrongdoer instead of collecting insurance payment or claim 

a damage against the same in excess of an insurance payment as sometimes an insurance 

coverage could be less than the actual loss.  

What follows in Sub-Art 2 of the above provision makes it clear that an insurer can‟t directly sue 

the third-party defendant who caused the damage. This rule might be chosen to prevent 

tortfeasors incurring double payment of compensation.
209

 However, exceptionally, an insurer is 

allowed to subrogate to the rights of the insured by virtue of insurance contract pursuant to Sub-

Art 3 of the provision.
210

 Indeed inserting contractual subrogation into a property insurance 

policy using this legal provision is simply a reinstatement of what is provided by the Com. 

Code.
211

 However, taking in to account the gap of the law in respect of liability insurance in the 

Com. Code, Art 2093/3 of the C.C. seems important provision in allowing contractual 

subrogation. Thus, theoretically, one can say that contractual subrogation with respect to liability 

insurance is allowed under the C.C. Yet, would this mean that the law is disallowing subrogation 
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in the absence of „subrogation clause‟ in liability insurance policies? When Art 2093(2) and (3) 

are cumulatively read, contractual subrogation is exceptionally provided for and it seems that 

there is no insurers‟ right of subrogation in the absence of „subrogation clause‟ in a policy. 

However, such interpretation would be absurd for disallowing subrogation enables the insured to 

be entitled to double compensation which results in unjust enrichment. Hence, this provision 

must be construed to mean contractual subrogation, which avoids the potential „real party in 

interest‟ defense, is allowed in the C.C.    

3.4.2. The Applicability of Subrogation in Insurance Policies  

As a rule, since insurance is a contract, parties are at liberty to undertake any sort of promises 

without violating the mandatory provisions of the law.
212

 In Ethiopia, there is no mandatory 

provision of the C.C nor Com. Code that expressly prohibits an inclusion of subrogation clause 

into liability insurance contracts. In fact, as stated above, the C.C. provides for a possibility of 

inserting subrogation right of an insurer in insurance contracts.
213

 Thus, having subrogation 

clause in insurance contract is permissible and essential for insurers in selling liability insurance. 

However, it should be noted that such is not possible in life insurance policies as subrogation is 

legally forbidden in such cases.
214

  

It is generally believed that the inclusion of an express subrogation clause into insurance policies 

relieves insurers‟ from somehow a burdensome task of proving the existence of a right to that 

effect.
215

 Hence, in so far as liability insurers‟ right to subrogation is not clearly stated in the law, 

the inclusion of a clear subrogation clause into specific policies is particularly important when a 

law, like the Com. Code, is silent with respect to the issue at hand.  

Ethiopian insurers have been issuing liability insurance policies, but it would be superfluous to 

consider them all. Some common liability insurance policies marketed by the selected insurers in 

the country are analyzed with an emphasis being given to elements that are common to all and 
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how the principle of subrogation is addressed therein.
216

 Regarding the content of insurance 

policies, although insurance policies differ from one insurer to another and a little bit in form, 

almost all considered policies have five sections dealing with declarations on the preamble of the 

policy, insuring agreements, exclusions, conditions and schedule, each section serving a definite 

purpose in the insurance contract. Sometimes, an endorsement is also prepared in a separate 

document and attached to policies for the purpose of entering variations.
217

 However, standard 

form policies developed by insurers offer less variations by way of endorsements.
218

 

The condition section stated above deals with rights afforded to and duties imposed on both an 

insurer and insured during the period of the contract. Usually, the right of subrogation to benefit 

the insurer is found under conditions section. Many of the liability insurance policies, examined 

by the writer of this thesis, have included subrogation clause with varying degrees of 

expressions.
219

 Hence, an important question now seems how far these policies have clearly 

incorporated subrogation clauses.  

The most common and compulsory liability insurance policy, „vehicle insurance policy against 

third party risks‟, sold by Ethiopian insurers clearly incorporates the right of subrogation to 

insurers. The following subrogation condition under the heading of “Conduct of 

Claim/Subrogation” provides how the right to subrogation of an insurer is stated:  

[N]o admission, offer, promise, or payment shall be made by and on behalf of the 

insured or any person claiming to be indemnified without the written consent of the 

insurer which shall be entitled, if it so desires, to takeover and conduct in the name of 

the insured the defense in civil cases or the negotiation and settlement of any claim or 

to institute civil action in the name of the insured for its own benefit any claims for 

indemnity or damages or otherwise against any third party and shall have full 

discretion in the conduct of any proceedings and in settlement of any claim and the 
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insured shall furnish all such information and assistance as the Corporation may 

require.
220

 

Vehicle insurance policy against third party risks of other insuring companies are almost a 

verbatim copy of the above condition.
221

 Similarly, other liability insurance policies have 

adopted the same wordings in asserting subrogation clause.
222

 Thus, all these types of insurance 

policies considered under this work provide for subrogation right of an insurer. In fact, the above 

standard wordings are also shared by many property insurance policies according to which an 

insurer is subrogated to the rights of an insured by law.
223

 As can be gathered from the above-

quoted wordings, the insurer‟s right “...to institute civil action in the name of the insured for its 

own benefit for any claims…against third party…” is enshrined in clear terms. Furthermore, an 

essential nature of subrogation that the pursuit of the right is solely determined by an insurer and 

the insured‟s duty to cooperate in the realization of the right is outlined.  

However, the above-quoted condition which provides conventional subrogation is too long and 

might be challenging to understand not only by an ordinary person who buys an insurance 

product but also a lawyer who would be in a better position to understand written contracts. An 

interview with an insurance broker also shows that such lengthy provisions throughout insurance 

policies sold in the market are least appreciated by insureds during and after conclusion of an 

insurance contract.
224

 With the exception to vehicle insurance policy against third party risks, 

major insurance products are subject to reinsurance and written in the working language of 
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reinsurers, i.e. English which makes the same a task of some difficulty to understand by many 

insureds.
225

  

E.I.C‟s „Professional Indemnity Policy for Architects and Civil Engineers‟, however, is precise 

and much shorter than „Vehicle Insurance Policy Against Third Party Risks‟ mentioned above in 

stipulating subrogation right of the insurer, which reads: “[I]t is hereby agreed that if any 

payment is made under this insurance in respect of a claim, the insurer is thereupon subrogated 

to all the insured‟s rights of recovery in relation thereto.”
226

 Thus, such wordings in a condition 

section can be easily understood by an insured.  

However, some liability insurance policies, including professional indemnity sold by other 

insurers, lack clarity. For example, a condition that confers insurers‟ right to “…take over and 

conduct in the name of the insured the defense or settlement of any claim” is enshrined in many 

policies”.
227

 Such wordings lack clarity in stating the very subrogation right that can be conferred 

on insurance companies. Some may argue that the right to conduct „settlement of any claim‟ 

includes insured‟s right of recourse for indemnity against third party and, hence, subrogation 

claims are also impliedly stipulated. On the other hand, one may argue that any indistinctness in 

the policy must not be construed in favor of the drafter, i.e. the insurer, because insurance by 

itself is an adhesive contract which is prepared by an insurer. A third party defendant may also 

potentially raise either a preliminary objection that an insurer lacks vested interest to bring a 

subrogation suit or a defense that there is no contractual subrogation right granted to it. At any 

rate, such policies are open to interpretations despite interpretation of contracts should have been 
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an option of a last resort.
228

 Thus, such lack of clarity could have been simply avoided by 

inserting clear subrogation clause in a policy.  

Some types of liability insurance mention insurers‟ right of subrogation under the heading of 

“Claim of Procedure” within a condition section of a policy. In the words of such policies:  

…the Company which shall be entitled if it so desires to takeover and conduct in the 

name of the insured for its own benefit any claim for indemnity or damages or 

otherwise against any third party and shall have full discretion in the conduct of any 

proceedings and in settlement of any claim and the Insured shall furnish all such 

information and assistance as the Company may require.
229

 

As can be inferred from the above wordings, the insurer is impliedly conferred with the right to 

subrogate to all rights of recovery owed to the insured against others and may bring an action to 

enforce them. Particularly, the idea for whose benefit does the insurer undertake the proceedings 

and settlement with respect to the subject matter is so important in deciding insurer‟s subrogation 

right. Unlike E.I.C‟s Professional Indemnity Policy for Architects and Civil Engineers and other 

liability policies discussed earlier, the above wording of a condition shows that an insurer takes 

over and conduct a proceeding or settlement of claim for its benefits.
230

 Thus, one may possibly 

infer that subrogation right of insurers is impliedly asserted via such liability policies. This kind 

of condition with respect to subrogation is also adopted by a variety of liability policies.
231

  

Having considered the extent to which the right of subrogation is included in liability insurance 

policies, an examination of its counterpart, i.e. waiver of subrogation in the policies seems to be 

fair. In principle, as subrogation is a right, insurers‟ have the right to waive it, either by contract 

or conduct. Hence, against the applicability of the doctrine of subrogation, „waiver clauses‟ are 

manifested in some Ethiopian liability insurance policies as an exception to insurers‟ right of 

subrogation.
232

 The „waiver clauses‟ under these policies considered above show that insurers‟ 
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right of subrogation is not allowed against an employee of the insured so far as the latter has not 

been „dishonest, fraudulent and criminal of malicious act  or omission‟ in the matter that brought 

the claim.
233

 Indeed, these kinds of waiver clauses along their exceptions are similar to what is 

provided under Art. 683 (3) of the Com. Code that applies to property insurance.   

But reasons why „waiver clauses‟ are included in insurance policies seem to be an important 

issue worthy of consideration. It is said that „waiver clauses‟ are usually stated regarding a 

circumstance that potentially concerns  both an insured and insurer as Eric Dolden and Dan 

Richardson have put it rightly below:  

      Customarily, insurers provide for a waiver of their right to subrogate in circumstances 

where there is such close personal or business proximity between potentially adverse 

parties, that to allow a subrogated claim to proceed would irreparably harm an existing 

business or family relationship.
234

 

Thus, as subrogating against an employee of the insured could adversely affect the latter, the 

above quoted justification could also work for the introduction of waiver clauses into some 

Ethiopian liability policies. As to whether a negotiation leading to include a „waiver clause‟ into 

an insurance policy is practically possible, according to an interview with an insurance broker: 

       As there is no clear public policy against bargaining to alter a condition of policy 

with respect to subrogation by way of an endorsement, an attempt to insert „waiver 

clause‟ into insurance policies is theoretically possible up on an increase of 

premium payment despite such practice is unknown to the field of liability 

insurance.
235

  

To conclude, many liability insurance policies considered above have incorporated 

subrogation clauses in favor of an insurer. However, some insurance policies have not clearly 

stated it. As a result, these kinds of policies could potentially open a room for interpretation 

which might theoretically result in challenging a subrogating insurer. Given the silence of the 

law and benefits of subrogation to both insurers and to the public at large, the use of 

conventional subrogation in liability insurance policies plays an indispensable role in filling 

the gap of the law and achieving the purposes of subrogation in Ethiopia.  
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3.4.3. The Applicability of Subrogation by the Judiciary  

Courts are expected to fill legal gaps by way of interpretation whenever parties haven‟t agreed 

on cases that brought them into dispute. Regarding subrogation recoveries, a third-party against 

whom subrogation is sought might have an insurer for his liability. When s/he has an insurer, 

subrogation is usually pursued by writing a recovery letter based on expert evidence to the 

insuring company that has given a cover to the ultimately liable person.
236

 It is said that almost 

all subrogation recoveries between or among insuring companies are achieved using this method 

to smoothen the business relationship with their customers and avoid costs of litigation.
237

 

However, when the insurers don‟t agree upon the expert evidence which proves as to who is the 

ultimately liable insured party, they may resort to court.
238

  

As regards third-party tortfeasors without insurance cover, there seems unfamiliarity with asking 

a relief for the application of subrogation to some liability insurance cases where the injured 

party has sustained loss in relation to his health, body or death.
239

 An interview with judges also 

shows that subrogation in such cases of liability insurance is least pursued in courts.
240

 This 

might be attributable to the industrial perception that when an injured person sustains a damage 

of bodily injury, illness, or death which are similar to that of damages in insurance of persons, 

they are wrongly considered as non-indemnity insurance to which subrogation is inapplicable.
241

 

Hence, cases involving issues of subrogation in such types of liability insurance are least prayed 

in courts.
242
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To date, there is only one decided case in this regard by the Cassation Bench of the Federal 

Supreme Court to the best knowledge of the writer of this thesis.
243

 In that case, Ethiopian 

Insurance Corporation Vs Africa Beza College-Awassa Compus,
244

 the Cassation Bench decided 

that the insurer which has paid compensation for the death of an employee has the right of 

subrogation to the rights of the insured, the employer, against third party liable person in 

workmen‟s compensation. It could be said that the court‟s ruling in allowing the insurer‟s right 

of subrogation is in conformity with the spirit of the law as discussed earlier. Moreover, the court 

reasoned that the amount of compensation is a fixed sum which must lead to subrogation right of 

the insurer.
245

 This reasoning, however, seems far from convincing because let alone in a liability 

insurance, a policy for insurance of a person to which subrogation is inapplicable might state a 

fixed amount benefit. Thus, such reasoning of the court seems illogical. Hence, the court should 

have either mentioned an authoritative law or interpreted the gap in the law while giving its 

verdict. Undeniably, the decision could have far reaching effect to similar cases of workmen‟s 

compensation.  
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CHAPTER FOUR 

                       4. CONCLUSIONS AND RECOMMENDATIONS 

4.1. Conclusions 

The doctrine of subrogation, which literally means „putting in the shoes of the original creditor‟ 

is applicable to laws of contract, succession, insurance and tort. Particularly, it is considered as 

one of the fundamental principles of insurance, just as a corollary to the principle of indemnity. 

The modus operandi as to the applicability of the doctrine of subrogation to insurance is that it 

equally applies to both forms of indemnity insurance, property and liability. This is so because 

the doctrine is firmly believed to give an effect to the grand principle of indemnity applicable to 

indemnity insurance contracts.
246

 Thus, the applicability of subrogation to liability insurance 

isn‟t much contentious. 

Coming to Ethiopian insurance law, however, it has been found that the Com. Code is silent in 

respect of liability insurers‟ right of subrogation to the rights and benefits of an insured. Yet, it is 

believed that the applicability of the doctrine of subrogation to liability insurance regime could 

have legal, social and economic significances to the country‟s underdeveloped insurance 

industry. Legally, subrogation enforces the fundamental principle of indemnity in which liability 

insured must not be overcompensated. Socially, it discourages carelessness of third-party 

tortfeasors by making them liable for their acts or omissions. Finally, recoveries by way of 

subrogation have an invaluable economic significance to the insurance industry in general and 

liability insurers in particular.  

Despite the above benefits of the doctrine of subrogation, its applicability to liability insurance is 

unsettled in the Com. Code. The way subrogation is clearly regulated in property insurance and 

life insurance while it is silent as regards to liability insurance does not reasonably lead to 

conclude that the gap of the law on the issue is deliberate. Rather, the gap is possibly attributable 

to error of the drafter of the Code, Professor Alfred Jauffret, accompanied with oversight of the 

then legislature of the country in ratifying it.  
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So, how should this legal lacuna be filled seems to be an important question that must be 

answered. Hence, the legal gap must be filled taking into account the basic canons of legal 

interpretation and the alleged dividends of applying the doctrine to the field of liability 

insurance. An effective interpretation in such cases appears to be use of analogy from property 

insurance as both classes of insurance are indemnity insurance by their nature and are regulated 

in the same chapter. Making use of the general jurisprudence on the issue and the above 

mentioned significances of applying subrogation to liability insurance lead to conclude that 

arguing in favor of the same seems to be convincing. However, as interpretation can‟t be a long 

lasting solution, a legislative decision on the issue is also required. Thus, legislative measure 

seems apt in the revision of the Com. Code which is now underway. 

The other possible alternative to the problem is contractual subrogation which can be a good 

device to solve the gap of the law whenever insurance policies contain „subrogation clause‟. 

Regarding the extent Ethiopian liability policies have incorporated such subrogation clause, 

analysis of policies in this research show that many of them have tried to include such clauses. 

However, some of these policies are too long which makes a task of some difficulty to 

understand. Moreover, some policies are not clear enough in stating the insurers‟ right of 

subrogation. Coupled with the gap of the law, lack of clarity in this regard might raise a defense 

of „real party in interest‟ by a potential defendant challenging an action for subrogation of 

insurers.  

It is said that subrogation in relation to liability insurance isn‟t oftentimes prayed in court of law. 

This could be attributable to the fact that when a risk materializes between two insured persons, 

subrogation would take place among insuring companies unless the same company insured them. 

Intercompany subrogation cases are usually undertaken by writing claim recovery letters based 

on an expert evidence that shows as to who is the tortfeasor upon whom the ultimate liability 

rests. Another reason for such cases are to be least known in courts is that there is an industrial 

perception that some liability insurance policies are wrongly understood as non-indemnity 

insurance.  

Finally, though the case considered in this thesis doesn‟t fully show the jurisprudence of 

Ethiopian courts‟ practice, the Federal Supreme Court in its Cassation Bench has not 

appropriately characterized and shown the gap of the law that deserves an effective 
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interpretation. The Bench is constitutionally empowered to give cassation over any level of court 

decision containing basic error of law.
247

 Moreover, its interpretation in giving decisions is 

binding as of law in the country.
248

  Thus, the court is expected to give decisions that escalates 

the jurisprudence of a law on the issue whenever a case is brought to its attention. 

4.2. Recommendations  

The legal gap as to the applicability of the doctrine of subrogation in liability insurance and 

failure to address this issue clearly on some policies could be mentioned as an important problem 

of the Ethiopian infant insurance industry that seeks policy attention. Hence, on the basis of the 

above conclusions, the writer of this thesis would like to forward the following 

recommendations:  

I. The general jurisprudence on the law of insurance shows that liability insurance is an 

indemnity insurance that must be enforced, among other things, subject to the doctrine of 

subrogation. The legal gap with respect to liability insurers‟ right of subrogation in the Com. 

Code seeks a solution that achieves the indemnity nature of liability insurance. It has been a 

bit longer time since Ethiopia has begun to revise the Com. Code. As a result, the Com. Code, 

in its forthcoming revision, shall be amended in such a way that allows liability insurers to 

subrogate to the rights of the insured. In doing so, a statutory subrogation provision that 

equally applies to both property and liability insurance must be inserted in a new section 

which carries general provisions applicable to both liability and property insurance.  

II. It has been said that the effect of an express subrogation clause, in the absence of legal 

subrogation, in an insurance policy is to make it unnecessary for the insurer to prove facts 

giving rise to a right of subrogation. Accordingly, in the absence of a clear law that bestows 

subrogation right on insurers, insurance companies, while drafting standard forms of liability 

policies, should insert clear subrogation clauses. Therefore, as some liability insurance 

policies in Ethiopia failed to expressly provide subrogation clauses, insurance companies are 

recommended to draft their liability insurance policies with clear and precise „subrogation 

                                                             
247 Federal Democratic Republic of Ethiopia Constitution, Proc. No. 1, Fed. Neg. Gaz. 1

st
 Year No., 21

st
 August 

1995, Art 80(3/1-a) 

248 Federal Courts Proclamation Re-Amendment Proclamation No. 454/, Fed. Neg. Gaz. 11
th

 Year No.42, 14
th
 June 

2005, Art 2(1)  
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clause‟ as it could possibly reduce challenges of subrogation up until a legislative measure is 

taken.   

III. Subrogation suits in respect to liability insurance against third-party defendants without an 

insurance cover are least known in the Ethiopian litigation system according to the data 

collected through interview and the quest for relevant cases by the researcher. It has been 

said that such is partly attributable to the insurance industry perception of mingling some 

liability insurance cases with insurance of persons to which subrogation is inapplicable. 

Hence, insurance companies should seek a relief in collecting subrogation recoveries from 

third party defendant in cases of such nature.  

IV. Finally, theoretically, courts need to interpret the legal gap clearly in such a way that 

achieves the aims and functions of indemnity insurance and decide in favor of applying the 

doctrine of subrogation in liability insurance. Particularly, the Federal Supreme Court via its 

Cassation Bench, is recommended to give clear and well researched interpretations that fill 

the gap of the law when cases of such nature are submitted to it.  
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