SEEKWISDOM, ELEVATE YOUR INTELLECT AND SERVE HUMANITY !

ADDIS ABABA UNIVERSITY

College of Law and Governance Studies

The place and Relevance of Public interest
litigation in Ethiopia

By: - Kassahun Mulatu Gurmu.

Advisor: - Dr. GetachewAssefa (Associate professor of law)

A Thesis Submitted to School of Graduate Studies of
Addis Ababa University in Partial Fulfillment of the
Requirements for Degree of LLM in Constitutional and
Public law.

April, 2017
Addis Ababa, Ethiopia



Addis Ababa University College of Law and
Governance Studies

The place and Relevance of Public interest
litigation in Ethiopia

By

Kassahun Mulatu Gurmu

Advisor

Dr. Getachew Assefa (Associate professor of law)

A Thesis Submitted to School of Graduate Studies of Addis Ababa
University in Partial Fulfillment of the Requirement of Masters of law
(LLM in Constitutional and Public law).

April, 2017
Addis Ababa, Ethiopia



Declaration

I, Kassahun Mulatu Gurmu, declare this thesis is my original work and has not been submitted
for a degree in any other University and all sources of materials used have been duly

acknowledged.

Declared by
Name: - Kassahun Mulatu Gurmu
Signature
Date

Name of Advisor: - Dr. Getachew Assefa (Associate professor of Law)
Signature
Date




Approval Sheet by the Board of Examiners

The place and Relevance of public interest
litigation in Ethiopia

Submitted to College of Law and Governance studies of Addis Ababa
University, in partial fulfillment of the requirements of Masters of law

By: kassahun Mulatu Gurmu.

Approved by Board of Examiners

Name Signature
1. Advisor Dr. Getachew Assefa (Associate professor of law)
2. Examiner Yenehun Birlie (Assi. Professor of law)

3. Examiner Dr. Yonas Birmeta




Acknowledgement

First and foremost, praises and thanks to the God, the Almighty, for His showers of blessings

throughout my research work to complete the research successfully.

Then, | would like to express my deep and sincere gratitude to my research advisor Dr.
Getachew Assefa (Associate professor of law at Addis Ababa university school of law). His
dynamism, vision, sincerity and motivation have deeply inspired me. He has taught me the
methodology to carry out the research and to present the research works as clearly as possible. It
was a great privilege and honor to work and study under his guidance. | am extremely grateful
for what he has offered me. | would also like to thank him for his friendship, empathy, and great

sense of humor.

| am also extremely grateful to my parents for their love, prayers, caring and sacrifices for
educating and preparing me for my future. Besides that, I wouldn’t forget the time when we

studied and research for information in the library together.

Finally, my thanks go to all the people who have supported me to complete the research work

directly or indirectly.



Acronym

@ AP AP Action professional Association for People
®  CClmmmmmmm e Council of Constitutional Inquiry

@ ELA---mmm e Ethiopian Lawyers Association

® EWLA-----mm o Ethiopian Women Lawyers Association

® FDRE--------mmm oo Federal Democratic Republic of Ethiopia

® HOF---s-memmee e House of Federation

®  PlL--mmmm s Public Interest Litigation

® UEDF----mmmm e United Ethiopian Democratic Forces

o USA-------mommmmees m-memmmmmmmeees United States of America.




Abstract

Similar to the need for a democratic constitution and modern laws, the realization of effective
access to justice holds an indispensable place. Without effective means of redressing injustices,
constitutionalism and rule of law are unattainable and citizen’s rights recognized by the
Constitution will be a mere wish. However, effectively realized access to justice serves as a
means to enforce rights and deter unlawfulness. A country having liberal rules of standing for
enforcing constitutional rights has more enhanced public participation in ensuring the
observance of laws. To the reverse jurisdiction having strict procedural rules of standing will
unreasonably prevent citizens from protecting the Constitution and other laws. Even though its
level of implementation and the subject matter it involves differ across the world, Public interest
litigation, which is the result of liberal rules of standing, has been successfully utilized to
vindicate public interests using law and judicial bodies. It has shown significant achievements in
countries like USA, India and South Africa for realizing justice mainly to those who are unable
to access justice due to various forms of barriers and disabilities.

Though PIL is not familiar with the Ethiopian legal system, there are some few subsidiary laws
in the country which expressly provide for broad rules of locus standi for instituting proceeding.
However, even though the need for PIL is undeniable, the PIL experience of our country is near
to none. The constitutional space of PIL in Ethiopia is one of a constitutional issue surrounded
by controversial arguments of legal scholars. Therefore, the study has attempted to thoroughly
examine the constitutional place of public interest litigation in Ethiopia by indicating its
relevance if adequately introduced into the country’s legal system. The study has also identified
some of the main problems attributed to the weak practice of PIL in the country’s legal system.
Basing on the gaps and problems identified by the study, relevant recommendations are
provided.
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CHAPTER ONE
1. Introduction

The term public interest litigation (“PIL”) originated in the United States in the mid-1960s.! In
the nineteenth century, various movements such as the legal aid movement and the participation
of lawyers and ordinary citizens bringing cases of the underprivileged to fight injustices in that
country have contributed to public interest law, which is a part of the legal aid movement.” Most
literature defines Public Interest Litigation as a legal action brought before a court of law for the
enforcement of public interest or general interest in which the public or a section of the society
commonly shares.® Therefore, PIL is a court proceeding in which an individual or group seeks
judicial relief in the interest of the public and not for private purposes.

PIL has evolved and shown various developments across different parts of the world, basing on
common objectives but within specific conditions and different legal traditions.” “Depending on
the national social, economic and political circumstances and the independence of the judiciary,
there are different pressures and opportunities for PIL”’.> In some jurisdictions PIL can be
instituted in relation to almost all social, economic and environmental rights, whilst, in others, its
application is restricted to a specific subject.® Both Substantive and procedural legal

requirements for the use of PIL differ widely between different jurisdictions.’

Concerning the purpose it has, there is considerable consensus and it is widely argued as PIL
enhances enforcement of laws, leads to reform of unconstitutional laws, deter unconstitutional
acts and encourage governments to make their human rights obligations meaningful to all parts
of society.® It encourages government accountability for the fact that government agencies

perform better when they know that they can be held accountable by the courts.® PIL Provides

'P.D. Mathew, “public interest litigation, Social Work Intervention with Individuals and Groups, p. 310.
? Ibid.
®1d, p. 309.
* Christoph Scwarte, public interest litigation, International Institute for Environment and Development, p. 3.
5 -
Ibid.
® Ibid.
" Ibid.
®Parmanand Singh, “promise and perils of public interest litigation in India’’, The Indian law institute, (2010), p.
173.
*Ibid.




enforcement assistance since no government has absolute capacity and resources to monitor and

enforce all potential violations of the law.

Where individuals, groups, and communities do not have the necessary resources to involve in
litigation, PIL provides an opportunity for realizing constitutional justice using the law and
judicial bodies.*

2. Statement of the Problem

Public interest litigation is an important instrument for vindicating constitutional rights of

people, mainly when the victims are not in a position to access justice or to challenge injustices.

In countries where the jurisprudence of PIL is developed, it has been used as an essential legal
instrument in which the general public or societal interest is upheld by court decision to restrain
unlawfulness, arbitrariness, violation of rights and injustices affecting the society mainly those
who are poor, underprivileged, minority, disadvantaged, marginalized, vulnerable and

unrepresented or under- represented.

Unless the legal system of the country embraces public interest litigation, the fundamental
human rights and freedoms enshrined in the constitution and other subsidiary laws will not be
effectively implemented in a country like Ethiopia where the majority is poor, illiterate and
where a significant number of minorities and marginalized people exist. Lack of access to legal
information is a challenge which is a forefront. Let alone the general public, even members of
the legal profession and government institutions have problems of accessing legislations.
Although Proclamations (the primary legislation) and regulations (delegated legislation by the
Council of Ministers) are published in the official gazette, there are no creative and effective
means of disseminating them to make them accessible to the public. The Amharic and English
language in which the federal laws of the country are published is not easily understandable by a
considerable number of the population which speaks other languages in the country. Directives
issued by individual government institutions are also inaccessible and vague. Since the number
of practicing lawyers is few, legal services are either inaccessible or unaffordable to the majority
of the population.

19 1hid.



In the absence of public interest litigation, making the government transparent, accountable and
amenable to basic constitutional principles and governance is more challenging. Study revealed
that, in many developing countries, laws benefiting the poor exist on paper without being
implemented unless the poor or their allies push for the law enforcement."'PIL helps the
dissatisfied section of society to have access to justice and judicial remedy rather than resorting

to violence.

Since the practice of public interest litigation in Ethiopia is not well known and developed, it is
important to critically analyze the place of public interest litigation in the country’s legal system
in relation to the relevance it has which it might have if introduced adequately in the legal system
of the country. On the other side, there are recent studies in Ethiopia, which indicate as a
violation of environmental standard and human rights violations are rampant in both local
investment activities and transnational corporate activities.’* There are also studies which
revealed as environmental pollution is increasing from time to time in urban areas of the country
including Addis Ababa.™

These all raised problems are challenges of access to justice in Ethiopia. So in order to mitigate
such challenges, it is better to conduct a detailed study to explore the extent our legal system
gives space for public interest litigation. In a country where lack of good governance is high as
officially admitted by the EPRDF, the party ruling the country, both at the center and regional
level, public interest litigations are essential to challenge unlawfulness and to contribute for rule

of law, democratic constitutionalism, accountability and transparency of government.

Therefore, investigating the legal space of public interest litigation in Ethiopia and creating
awareness of concerned stakeholders contribute a lot in ensuring justice within the community

and for the country’s transition to democracy.

' Stephen Golub, beyond rule of law orthodoxy the legal empowerment alternative, (Carnegie Endowment for
International Peace, Number 41, October 2003), p. 3.

12 Mizanie Abate Tadesse, “Transnational Corporate Liability for Human Rights Abuses: A Cursory Review of the
Ethiopian Legal Framework’’, Mekelle University Law Journal, Vol. 4 (June 2016), p. 69. See also Ben Daley,
Environmental issues in Ethiopia and links to the Ethiopian economy, October, 2015, p, 10. Accessed at
http://dx.doi.org/10.12774/eod_hd.september2015.daleyb, on December 27, 2016.

BReporter,the Amharic version, (Ethiopia), March 12, 2017, p. 3, section.1.
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3. Research Questions.

1. Does our legal system allow access to justice through public interest litigation, including

cases involving constitutional review?
2. s public interest litigation relevant for Ethiopia?

3. Are the existing laws in Ethiopian legal system conducive and sufficient for public

interest litigation?
4. Are there PIL practices in federal courts and organs interpreting the constitution?
4. Obijectives of the Study.

The general objective of the study is exploring the place and relevance of public interest
litigation in the Ethiopian legal system. For the comparative purpose, the thesis has explored
some selected foreign experience of public interest litigation as well as the contribution it has in
building enhanced democratic constitutionalism and socioeconomic justice. Specifically, the
thesis has the aim of examining the place of public interest litigation in FDRE constitution and
other subsidiary laws of the country. After thoroughly examining the place of PIL in the
country’s legal system, analyzing the adequacy of existing laws governing PIL and the practice

of PIL is the other main objectives of this thesis.

Finally providing a recommendation to alleviate basic legal gaps and problems identified by the

study is the objective addressed.
5. Significance of the Study.
The thesis has the following significances:-

1. It indicates the place of public interest litigation in the Ethiopian legal system in

providing access to justice including constitutional justice.
2. Itindicates how PIL is relevant for ensuring the observance of the constitution.

3. It serves as a reference for policy and lawmakers to make the necessary policy and legal

reform in relation to public interest litigation.



4. 1t provides basic awareness for any concerned body in relation to public interest litigation

in Ethiopia.

5. The study also serves for other researchers as a springboard to conduct detailed study in

the area.
6. The Scope of the study.

The study exhaustively investigates the place and relevance of public interest litigation in the
Ethiopian legal system. Accordingly, federal laws and regional state constitutions are examined
to identify the legal place given for public interest litigation. In order to analyze the practice of
PIL, the case experiences of federal courts (both located in Addis Ababa and Dire Dawa) and the

organ interpreting the constitution is assessed.
7. Methodology of the Study

The study critically analyzed the place and relevance of public interest litigation in the Ethiopian
legal system using both primary and secondary sources of data. The study used interviews with
personnel’s of the concerned organ and relevant laws as a primary source of data. Books,
articles, cases, documents and others research are utilized as secondary source of data. The study
has been conducted interview with judges of Federal Supreme Court cassation bench based on
purposive sampling. Similarly the study has also conducted interview with NGOs working in the
justice sector such as Ethiopian women lawyers Association and Ethiopian lawyers Association
based on purposive sampling. For analyzing the practice of PIL, the study exhaustively searched
PIL cases from database of Federal courts (both in Addis Ababa and Dire Dawa) and CCI. In
addition to finding PIL cases from databases, Judges of federal high court and the Supreme Court

are consulted to identify the existence of PIL practices based on purposive sampling.

The study has a nature of qualitative research for the fact it devotes on the reasons, justifications
or logical arguments of legal provisions and available court cases to show the place of public
interest litigation in the country’s legal system. The study has also indicated public interest
litigation experiences of some selected countries such as India, South Africa, Uganda and Kenya

where the jurisprudence of public interest litigation is well known.



8. Limitations of the Study.

The Inadequacy of literatures which are written on public interest litigation of Ethiopia is one of
the main limitations of the study. The lack of awareness about public interest litigation among
the court and CCI staffs mainly registrar personnel’s has made finding PIL cases from courts and

CCl very challenging.



CHAPTER TWO
2. Public Interest Litigation: Conceptual Framework and Selected Foreign Experiences

2.1. Meaning, origin, features, and Purpose of public interest litigation (PIL)

2.1.1. The Meaning of PIL.

Public interest litigation has been subject to different, but related scholarly definitions. In terms
of naming, it is referred as ‘strategic litigation’ or ‘impact litigation’. In 1976, Professor Abram
Chayes of Harvard Law School coined the phrase "public law litigation’’ to refer the practice of
lawyers in the United States seeking to bring social change through court-ordered decrees that

reform legal rules, enforce existing laws, and articulate public norms’>.*

This is a relatively explained definition which defines PIL as using the law for social change
through court judgments leading to legal reform, legal enforcement and expressing the public

interests than the definition of PIL which Black law dictionary provides as:-

“Public interest litigation, also known as strategic litigation or impact litigation, is a legal
action initiated in a court of law for the enforcement of public interest or general interest,
in which the public or class of the community has a pecuniary interest or some interest by

which their legal rights or liabilities are affected”.™

In 1976 the Council for Public Interest Law set up by the Ford Foundation in the USA defined

"public interest litigation™ in its report of Public Interest Law, as follows:

“Public Interest Law is the name that has recently been given to efforts which provide
legal representation to previously unrepresented groups and interests. Such efforts have
been undertaken in the recognition that ordinary market place for legal services fails to

provide such services to significant segments of the population and to significant

1 Helen Hershkoff, “Public Interest Litigation: Selected Issues and Examples”, p. 1. Accessed from internet at
http://siteresources.worldbank.org/INTLAWJUSTINST/Resources/PublicinterestL itigation%5B1%5D.pdf,last
accessed on April 3, 2017.

“Serges Djoyou Kamga, “an assessment of the possibilities for impact litigation in Francophone African countries”,
African human rights law journal, 14(2014), p. 451.
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interests. Such groups and interests include the proper environmentalists, consumers,

racial and ethnic minorities and others’”.*

In this definition, we can observe that PIL is a means which can be used as a tool to bring public
interests or rights which are in need of justice but unable to be brought before justice organs due
to various barriers. So the above definition forwarded by the Ford Foundation considers PIL as
an option of accessing justice when justice is unattainable through other available means of

accessing justice.

In a leading judgment in 1982, Justice Bhagwati (who served as chief justice of Indian Supreme
Court) described PIL as “litigation undertaken to redress the public injury, enforce public duty,
protect collective or “diffused” rights and interests, or for the vindication of the public
interest””.” This definition also elaborates Professor Abram Chayes’s definition of PIL earlier

noted.

Expressing concisely, Schwarte defined public interest litigation as using litigation for the public
good.®® The other sound definition of PIL provided by The South African Law Reform
Commission is “public interest action as one brought by a plaintiff who, in claiming the relief he
or she seeks, is moved by a desire to benefit the public at large or a segment of the public”.® The
intention of the plaintiff is to protect the public interest, not his or her own interest, although he

or she may incidentally achieve that end as well.°

All the above definitions have commonalities, but with various forms of expression defined
public interest litigation as bringing and litigating legal case entailing public interest before
organ having judicial power in seeking a judicial remedy that has a purpose of redressing the

public wrong.

1 B.L. Wadhera, “Public Interest Litigation”, Universal Law Publishing Co. Pvt. Ltd, ( 2009), P.144.

"Monika Sangeeta Ahuja, “Public interest litigation in India; A Socio-legal study’’, Published by Pro Quest LLC,
(2014), p. 81.

'8Joseph Otteh (edition), Litigating for Justice, A primer on Public interest litigation, Produced by access to justice,
p. 8.
9 Melaku Adinew, “the place of public interest litigation in the Ethiopian legal system with a particular reference to
the charities and societies proclamation”’,International Journal of Law and Policy Review, Vol. 4 (July, 2015), p.
223.

% bid.




Therefore analyzing the above definitions helps to understand Public interest litigation as a legal
notion that has a broader social goal as part of its purpose and mainly targeted to achieve a
certain public good through a court judgment. While most legal cases focus on obtaining a
certain result for a specific client, public interest litigation focuses on achieving social change
that will impact the lives of many people through a single case. As a result, most public interest
litigation involves human rights violations that affect many people, such as discrimination,
torture of political opponents, gender-based violence, or concerns about freedom of speech or
freedom of association, right to exercise constitutional rights, consumers’ right and so
on.?Therefore Public interest litigation has broadened the accessability of justice for citizens by

relaxing the traditional rule of locus standing.

In line with the above meanings attributed to PIL, this study adopted a working definition of PIL
as a court proceeding in which an individual or group seeks relief in the interest of the general
public and not for sole private purposes by bringing justiciable matters to the court by way of

litigation.
2.1.2. Historical Origin of PIL

Most scholars trace the history of public interest litigation to the early African-American struggle
for equality, that is, the civil rights movement in the USA. As Hershkoff stated, commentators
frequently date the emergence of public law litigation in the U.S. to the celebrated campaign
which accompanied the case of Brown v Board of Education.?? In this case, the Warren Court
declared that the segregation of children in public schools solely on the ground of races was a
violation of equal educational opportunities clause of the country’s constitution.?* The court in its
decision emphatically stated that “In the field of public education, the doctrine of separate but

equal has no place. Separate educational facilities are inherently unequal’’. 2*

I8 | Wadhera, cited above at note 16, p. 46.

%2 Helen Hershkoff, cited above at note 14, p. 3. See also Laura Van den Eynde, Interpreting Rights Collectively
Comparative Arguments in Public Interest Litigants” Briefs on Fundamental Rights Issues, (2015), p. 9. Accessed
from internet at http://droit-public.ulb.ac.be/wp-content/uploads/2015/12/introductorychapterthesisL VDE.pdf, last
accessed on April 12, 2017.

% |bid.

“Ibid.
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Consolidating the American origin of public interest litigation, Dr. Rajeev Dhavan, described
public interest litigation as “a culture-specific phenomenon which was developed in America and

confidently exported to the rest of the world”. %

“A number of movements in the USA are also cited as the cause of public interest law: the first
was the legal aid movement which was started during the 1870s and the institutionalization of
pro bono work.? Secondly, the progressive legal reform in which new legislation protecting the
consumer and workers is enacted.?’The third cause for the emergence of public interest litigation
in the USA is the activities of the American Civil Liberties Union and the National Association

of the Advancement of Colored People and its Legal Defense and Educational Fund.?

Therefore, public interest litigation is mostly said as it originates from the United States since the
landmark case Brown v Board of Education of Topeka in 1954, in which the US Supreme Court
abolished the segregation of public schools by race, though some scholars believed it to have an

earlier origin.”
2.1.3. Basic Features of PIL.

PIL has its own features which make it different from the ordinary course of court litigation.

Some of the main features of PIL are elaborated in this section.

One of the main features of PIL is its liberalization of the traditional rule of locus standi, or
standing, which requires litigants to show personal legal injury in order to maintain an action for
judicial redress.*® This means the petitioner of Public interest case is not required to show his
personal vested interest in the case rather the existence of genuine public interest suffices the
court to entertain the case.Public interest litigation is not in the nature of adversary litigation

rather parties are required to strive towards a common goal in order to find a solution to

#Rajeev Dhavan, “Law as struggle, public interest law in India’’, Journal law the Indian law institute, Vol.
36(1994), pp 302-304.
% Laura Van den Eynde, Interpreting Rights Collectively Comparative Arguments in Public Interest Litigants’
Briefs on Fundamental Rights Issues, (2015), p. 9. Accessed from internet at http://droit-public.ulb.ac.be/wp-
g:;)ntent/uploads/2015/12/introductorvchapterthesisLVDE.pdf, last accessed on April 12, 2017.

Ibid.
% Ibid.
9 Karen Kong, “Public Interest Litigation in Hong Kong: A New Hope for Social Transformation?”” Civil Justice
Quarterly Issue 3, (2009), p, 328.
%0 Avani Mehta Sood, “Gender Justice through Public Interest Litigation: Case Studies from India”, Vanderbilt
journal transnational law, 41(2008), p. 839.
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problems.31 Due to this public interest litigation involves “collaboration and cooperation between
the government and its officers and the bar and the bench for the purpose of making human

rights meaningful for the weaker sections of the society””.%

The other key feature of PIL is that, the litigation has the aim of redressing public wrongs as
opposed to private interest litigation which has a sole purpose of rectifying private injuries.*

Strict application of a procedural law is not also adhered in public interest litigation rather
flexibility in the application of the procedural law is observed as its basic feature.>* In public

interest litigation, the petitioner is also released from the burden of proving the allegation.®

The basic feature of PIL is that the end result of a particular case is not the benchmark to
measure the success of public interest litigation, rather the impact that the case will have in the
long term in transforming the law for the benefit of the public worth’s high.*® In this respect,
“PIL aims to change things and promote the public good as opposed to that of interest groups

and political parties who care only for their members”.%’

2.1.4. The Purpose of PIL

“Law and litigation are important mechanisms for enforcing human rights, extending public
participation, improving economic conditions, encouraging grassroots empowerment, reforming
laws and legal systems, and fostering government accountability aspects of what some

commentators loosely refer to as "rule of law" values”.®

Some of the dominant hypothesis which has been offered as the rationales for PIL are the

following.* The first theory puts as “PIL improves access to justice for marginal and vulnerable

*Monika Sangeeta Ahuja, Supra note 17, p. 98
321hi

Ibid.
¥ A guide to public interest litigation in Kenya, Kenyans for Peace with Truth and Justice (KPTJ), Africa Centre for
Open Governance and the Katiba Institute, p. 1. See also Akinrinmade Olomu Gbade, “Public interest litigation as a
catalyst for sustainable development in Nigeria”, OIDA International Journal of Sustainable Development, (2013),
p.87.
* Aman Hingorani, “public interest litigation>’, Annual survey of Indian law, Vol. L (2014), pp. 997-998.
35 H

Ibid.
%Serges Djoyou Kamga,cited above at note 15. P. 452.
37 -

Ibid.
% Joseph Otteh (edition), cited above at note 18, p. 14.
%9 J. oloka Onyango, “human rights and public interest litigation in East Africa: A bird eye view”, The Geo. Wash.
Int’l L. Rev, Vol. 47(2015), p. 764.
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communities”.*® The second argues that “PIL develops the overall state of legal protection in a
country by eliminating bad law and fostering legal review””.*! A third hypothesis is that “PIL
raises awareness and debate about a particular issue of general public concern, while also helping
to reduce political tension and resolve social conflict”.** Finally, in light of all the above theories
justifying PIL, it is recognized that PIL serves as a mechanism of empowerment, voice, and

accountability.*

“Public interest litigation enables individuals, communities, and organizations to challenge
government decisions, the constitutionality of legislations, policies, their lack of regulation or
positive actions to ensure the fulfillment of their peoples’ rights and where necessary to hold the
authorities to account”.* In a case when disadvantaged, marginalized and vulnerable
communities face different forms of incapacity to claim their right before courts of law, public

interest litigation will serve as an instrument to use the law for ensuring constitutional justice.*

It also serves as a means for effective realization of collective or diffused rights such as the
environment and other commonly owned natural resources for which individual litigation is

neither practicable nor an efficient method.*®

Furthermore, PIL gives an opportunity for civil society organizations in order to employ court
litigations for enforcing rights rather than merely relying on right advocacy and awareness

creation works.*’
As Lord Diplock said in the English House of Lords:

“There would be a grave lacuna in our system of public law if a pressure group, like the

Federation, of even a single public spirited taxpayer, were prevented by out-dated

“* Ibid.

“! Ibid.

2 Ibid.

* Ibid.

* Jennifer R Escott, Broadening Access to Justice in Rwanda: analyzing the opportunity for Public Interest
Litigation, 2011, p. 6.

* Ibid.

“®Surya Deva, “Public Interest Litigation in India: A Critical Review’”, Civil Justice Quarterly, vol. 28(2009), p. 20.
“"Phillip Karugaba, Public Interest Litigation in Uganda: Practice and Procedure, Shipwrecks and Seamarks,
(September 2005), pp. 3-4.
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technical rules of locus standi from bringing the matter to the attention of the court to

vindicate the rule of law and get unlawful conduct stopped.”**®

The above statement of Lord Diplock strongly justifies how PIL is essential to uphold rule of law
and on the other side, it shows how preventing citizens due to the procedural rule of standing not

to fight injustices is very dangerous.

PILs aim to redress injustices or wrongs happening to specific groups of people using the judicial
process. PIL tries to use the power of judicial review which courts have to determine complaints
brought by persons who act for others in order to remedy the infringements of the rights which

the affected groups suffer, even though the petitioner is indirectly to be benefited.*

Most of the time, PILs has been used as a venue where disadvantaged people who have no other
means of accessing justice, will engage and challenge the government and question policies
which adversely affect them. Accordingly PIL has a purpose of exposing the flaws, biases,
unreasonableness, illegalities, bad faith, or unconstitutionality of such policies or actions (or

inactions).”® Enhancing civic participation in good governance is also the other purpose of PIL.>
Helen Hershkoff & Aubrey McCutcheon expressed that:-

“From Nigeria to India, public interest lawyers have used litigation for various purposes:
they have documented injustice and exposed the inequalities of repressive regimes; they
have repeatedly gone to court to help implement constitutional principles and laws, as
well as to further legal reform through creative forms of lawyering; and they have
struggled to integrate favorable international norms into their domestic legal systems and

pursued vindication of rights in international tribunals.”>?

In developing countries where access to courts are difficult for considerable number of citizens

because of poverty, illiteracy, inaccessibility of laws and other prevailing conditions PIL is a

**Gurdial singhnijar, “Public Interest Litigation: A matter of justice an Asian perspective”’, p. 2.
*Joseph Otteh (edition), cited above at note 18, p. 22.

% Ipid.

*L Ibid.

52 1d, p. 23.
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viable form of litigation to redress violations of the rights of large and vulnerable groups, or to

oppose dictatorships.>
Justice Benjamin Odoki, Chief Justice of Uganda reasons that;

> Public interest litigation gives more hope for the people than any other strategy given
the current socio-economic conditions in our developing societies”. He stated that many
people are illiterate and unaware of the law and their rights. The vast majorities of the
people are poor and cannot afford the services of a lawyer. There is also apathy because
of mistrust of the legal system. Therefore it is necessary and healthy to allow public-
spirited individuals to take up worthy causes on behalf of others who are not in a position

4
to do s0.”

Justice P.N. Bhagwati of the Supreme Court of India also described PIL as “the strategic arm of
the legal aid movement which aims at bringing justice within the reach of the poor, vulnerable

.. .. . 55
masses and helpless victims of injustice’’.

In spite of many purposes it has, PIL has its own limitation. The abuse of PIL is also increasing
along with its extended and various purposes. Of late, many of the PIL activists in the country
have found the PIL as a handy tool of harassment since frivolous cases could be filed without
investment of heavy court fees as required in private civil litigation and deals could then be
negotiated with the victims of stay orders obtained in the so-called PILs.>® Just as a weapon
meant for defence can be used equally effectively for offence, the lowering of the locus standi

requirement has permitted privately motivated interests to pose as public interests.>’
2.1.5. Conditions for admissibility of cases for PIL

Different countries jurisprudence has followed their own approach of putting conditions for

admissibility of PIL cases. For example in the Canadian jurisprudence, in order to be granted

> d, p. 28.
> Ibid.
> Ibid.
% Manoj Kumar Sadual, “Public interest litigation in India: Pros and Cons”’, A Peer-Reviewed International Journal
g7f Humanities & Social Science, Volume-1V (July 2015), p. 35.
Ibid.
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public interest standing for challenging constitutionality, a litigant must demonstrate the

following:
1. There must be a serious justiciable issue as to the validity of the law in question;

2. The litigant must be directly affected by it or have a genuine interest as a citizen in the validity

of the legislation; and

3. There must be no other reasonable and effective manner in which the issue may be brought

before the court. *

In Australia, the Public Interest Law Clearing House adopts a three-way test to decide whether
issues are of public interest. Accordingly the issue must affect a significant number of people and
not just an individual, or it must raise matters of public concerns; it must impact disadvantaged
or marginalized groups, and it must be a legal matter which requires addressing pro bono publico

for the common good.>®

In India to stand for public interest litigation, public interest must be real, and it must not be to
invoke personal calls of enmity. In Delih municipal workers Union (regd) v. Delih Municipal

Corporation, it was observed —’

“When there is a material to show that a petition styled as public interest litigation is
nothing but intentionally used for personal dispute, said petition has to be rejected. Public
interest litigation which has now come to occupy an important field in the administration
of law should not be ‘publicity interest litigation’ or ‘private interest litigation’ or’
politics interest litigation’. There must be real and genuine public interest involved in the
litigation and it cannot be invoked by a person or body of person to further his or their
personal cause or satisfy his or their personal grudge and enmity. Courts of justice should
not be allowed to be abused by abusive litigants in the name of PIL. Due to this person
acting bona fide and of sufficient interest in the proceeding of public interest litigation

will alone have a locus standi and can approach the court to justify violation of

*% Andrew Valentine, Joining in the Jurisprudence: Public Interest Litigation and Interventions in the Law of
Charity, (the Pemsel Case Foundation, 2015), p. 27. See also Phillip Karugaba, Public Interest Litigation in Uganda:
Practice and Procedure, Shipwrecks and Seamarks, (September 2005), pp, 2-3.

% Joseph Otteh, cited above at note 18, pp.16-17.
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fundamental rights and genuine infringements of legal provisions, but not for personal

gain or private motive or political project or any hidden agenda.’ 60

Therefore in India to be granted standing for PIL, one has to show the existence of genuine
public interest in the case, he/she has to handle the case without receiving remuneration from
community she/he represents, and should not have any motive of using PIL for private purpose.

2.1.6. Types of PIL.

Broadly speaking, two types of public interest litigation have been identified, these are test cases

and structural reform suits. L,
(a) Test Cases.

“This type of cases is instituted for the prime purpose of challenging the legality of existing laws
or attempts to give new meanings to such laws. Decisions given in test cases become precedent
in other related cases and also shape and or influence government policies”.62 In this case a test
case may be filed on the cause of a single individual, but the effect of stare dacisis mainly in
constitutional review will give the judgment precedential effect in other lawsuits filed by other
individuals. Furthermore, government organs and other institutions may also feel obliged to

confirm their programs or conduct to a test-case ruling without further action by a judiciary.
(b) Structural Reform Suit®®,

This type of suit challenges deficiencies in the enforcement of existing laws, and seek to regulate
the defendant’s future conduct through judicial decisions which spell out in very specific terms
of the constitution or statutory requirements rights accruing to such defendants.®* Here, In
addition to ordering the defendant institution or organ from acting in a particular unconstitutional
fashion, the court passes a judgment having a content of forward looking or affirmative steps to
prevent future violations. Therefore such suit is essential and legally viable when the

constitutional violation is taking place through institutional practices.

% B | Wadhera, supra note 16, p. 46.

8 Akinrinmade Olomu Gbade, Public interest litigation as a catalyst for sustainable development in Nigeria, OIDA
International Journal of Sustainable Development, 2013, p. 89.

%2 |bid.

® 1bid.

*Ibid.
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2.2. Comparative Experience of PIL in selected Countries.

India and South Africa are selected for comparative study of PIL in this thesis because of their
well-trodden experience as witnessed by their extensive PIL jurisprudence in these two
countries. Kenya and Uganda are also selected from Africa jurisdictions because of their recently
introduced PIL legal regime and showing significant development in those countries and for the

fact they share some common features with Ethiopia as developing countries.
2.2.1. Experience from India.

It is difficult to point out a specific date when PIL started in India. However, most literature

points at the end of 1970’s as a period when PIL is entertained as a business of Indian court.®

Two judges of the Indian Supreme Court (Bhagwati and lyer JJ) prepared the playing field, from
mid-1970s to early 1980s, for the birth of PIL in India.®*This modified the traditional
requirements of locus standi, liberalizing the procedure to file writ petitions, creating or
expanding fundamental rights, solving evidentiary problems, and evolving innovative

. 67
remedies’’.

Modification of the traditional requirement of standing was a base for the evolution of PIL and
enhanced public participation in justice administration of India.?® The need was more pressing in
a country like India where a great majority of people were either unaware of their rights or were
too poor to access the court. Realizing this need, the Court held that any member of public acting
bona fide and having sufficient interest has a right to access the court for redress of a legal
infringements, mainly when the actual plaintiff suffers from some disability or the violation of

collective diffused rights is at stake.®®
Justice Bhagwati explains:

"The weaker sections of Indian humanity have been deprived of justice for long years;

they had no access to justice on account of their poverty, ignorance and illiteracy. They

®*Monika Sangeeta Ahuja, cited above at note 17, p. 2.
%Surya Deva, Cited above at note 46, p. 23.

7 1bid.

% 1d, p. 24.

1d, p. 24.
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are not aware of the rights and benefits conferred upon them by the Constitution and the
law. On account of their socially and economically disadvantaged position they lack the
capacity to assert their rights and they do not have the material resources with which to

enforce their social and economic entitlements and combat exploitation and injustice." "

The historical case which indicated the emergence of public interest litigation in India, which
later known to every legal community in India as Hussainara Khatoon case was the well known
PIL case in India.”*Mrs. Pushpa Kapila Hingorani was the first Indian lawyer to file a PIL on
behalf of prisoners awaiting trial in the jails of Bihar for a period longer than the sentence
supposed to be imposed”’.” Forty thousand prisoners in jails all over India were set free.” This

case gave rise to a revolution in the Indian legal system.”

In public interest cases the court jurisdiction is not restricted to the aggrieved person but is made
widely open to any public-spirited individual or group, acting pro bono publico and seeking the

redreesal of grievances or elimination of injustice or discrimination from the society.”

The scope of public interest litigation was determined by the Supreme Court of India in the case
of S.P. Gupta v President of India. The Court observed:"®

"Where a legal wrong or a legal injury is caused to a person or to a determinate
class of persons by reason of violation of any constitutional or legal right or any
burden is imposed in contravention of any constitutional or legal provision or
without authority of law or any such legal wrong or legal injury or illegal burden
is threatened and such person or determinate class of persons is by reason of
poverty, helplessness or disability or socially or economically disadvantaged
position, unable to approach the court for relief, any member of the public can
maintain an application for an appropriate direction, order or writ in the High
Court under article 226 of the constitution, and in case of breach of any

fundamental right of such person or determinate class of persons, in the Supreme

"0 Faqir Hussain, Public interest litigation, (published by Sustainable Development Policy institute, 1992), p. 2.
™ Aman Hingorani, cited above at note 34, p. 969.

2 Ibid.

 Ibid.

“Iid.

" Fagir Hussain,Cited above at note 70, p. 3.

" Ibid.
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Court under article 32 constitution seeking judicial redress for the legal wrong or

injury caused to such person or determinate class of persons."”’

The Indian constitution has no provision expressly recognizing PIL, however it is through
judicial activism that PIL become matured and popularized in the country’s legal system.
Accordingly, the constitutionality of public interest litigation in India is founded on the
provisions of Article 32 and 226 of the Indian Constitution through court interpretations. Article
32 and 226 of the Indian Constitution was indicated as a potential for PIL in a number of
cases.”®In 1966, the Supreme Court held that this article confers wide powers on the High
Courts to “reach injustice wherever it is found”, enabling the High Courts to “mould the reliefs
to meet the peculiar and complicated requirements of the country”.”® “Similarly in 1974 it was
held that all the residents of a municipality have a personal interest in the actions of a municipal
body and would therefore have locus standi to petition the High Court under Article 226 of the

constitution’’.®°

The contribution of PIL in India is one among the most praised legal events. Some of the most
important contribution of PIL in India is realizing access to justice for the disadvantaged sections
of society such as prisoners, destitute, child or bonded labourers (those who provides labour to
pay off debts), women, and historically disadvantageous people of India.®* Making justice
accessible, expansion of the jurisprudence of fundamental rights, encouraging the promotion of
the rule of law and protection of the constitution, good governance, legislative reforms, and
increased trust in the judiciary as independent and in touch with social realities, are the benefits
of PIL in India.?® It is also through the means of PIL, that the Indian Courts have come to adopt
the strategy of awarding monetary compensation for constitutional wrongs such as unlawful

detention, custodial torture and extra-judicial killings by state agencies.®

" Ibid.

"®Monika Sangeeta Ahuja, cited above at note 17, p. 61

“Ibid.

% 1d, p. 61-62.

#Surya Deva, Supra note 46, p. 31.

8 Bemih Luseka, Public interest litigation-Securing protection of social and economic rights: challenges,
opportunities and lessons, LLM thesis submitted to Central European University, unpublished, November 30, 2012,
p. 64.

%See observations justifying the payment of compensation for human rights violations by state agencies in the
following decisions: Bhim Singh v. State of Jammu and Kashmir, (1985) 4 SCC 677; Nilabati Behera v. State of
Orissa, (1993) 2 SCC 746; D.K. Basu v. Union of India, (1997) 1 SCC 416; Also see: Lutz Oette,
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2.2.2. PIL in the South African Legal System.

PIL in South Africa is mainly linked with the civil society movement.®* The ability of these civil
society organizations in trying to use the law as an instrument of social change in the worst
repressive regime of apartheid and later to mobilize societies around the calls to eradicate the
deeply rooted social ills resulted from the apartheid legacy gives them a very special place in the
evolution and development of PIL in South Africa.?® Civil society organizations have been
actively engaged in promoting the enforcement of laws and rule of law through advocacy,
awareness creation and court litigation.*® The most successful of these were the Legal Resources
Centre (LRC), the Centre for Applied Legal Studies (CALS) and Lawyers for Human Rights.?’
For instance the legal resource centre had managed to bring relief to the homeless and the
landless using PIL even basing on laws enacted during apartheid regime.®®However prior to
1994, the practice of PIL is very limited due to prevailing conditions of the time such as absence
of bill of rights and complete sovereignty of the parliament.®

In post apartheid era the contribution of PIL in South Africa is also considerable. For instance,
Minister of Health vs. Treatment Action Campaign, which was brought before South Africa’s
Constitutional Court by TAC, resulted in the rolling out of a major program for distribution of
generic anti-retroviral drugs to prevent mother to child HIV infection.”® Other PIL actions have
resulted in the abolition of the death penalty, protection of squatters from eviction without

provision of alternative housing.*

‘India’sInternational obligations towards victims of human rights violations: Implementation in domestic law and
practice’ in C. Raj Kumar & K. Chockalingam (eds.), Human rights, Justice and Constitutional empowerment (OUP,
2007) at p. 462-485.

8 Bemih Luseka, Supra note 82, p. 65.

% Ibid.

% Ibid.

8 Yoseph Mulugeta Badwaza, Public interest litigation as practiced by South African human rights NGOs: any
lesson for Ethiopia, unpublished thesis submitted for the fulfillment of LLM degree in Pretoria University at the
faculty of law, October 2015, p. 34

% Fayeeza Kathree, public interest law: its continuing role in South Africa, December 2002, p. 33.

® yoseph Mulugeta, cited above at note 87, p. 34.

% See the Minister of Health v Treatment Action Campaign 2002 5 SA 721 (CC), where the Constitutional Court
found in favour of the Treatment Action Campaign that the government had a legal duty to provide anti-retroviral
drugs to HIV-positive pregnant women.

°L A guide to public interest litigation in Kenya, Supra note 33, p. 5.
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Therefore in the South African context, public interest litigation could be viewed from two
historical perspectives.” The first one is the public interest movement of the apartheid era where
human rights activists and civil society organizations sought to fight the oppressive regime by
using gaps in the laws and the internal contradictions of the system. The second one is fighting
the harmful legacy of apartheid regime basing on constitutionally recognized rights of access to
justice and public interest locus standi guarantees.”*Meaning, there has been an inevitable shift
from challenging unjust system towards litigating cases that are aimed at enforcing

Constitutional provisions.*

Under the current South African constitution PIL is explicitly recognized. The 1996 Constitution
of South Africa, under its Section 38 (d) , entitles “anyone acting in the public interest” to
approach a competent court and seek remedies when they feel that a fundamental right is

infringed or threatened.*®
It is worthwhile to reproduce the full content of Section 38 of the constitution:
It provides that:

> Anyone listed in this section has the right to approach a competent court, alleging that a
right in the Bill of Rights has been infringed or threatened, and the court may grant
appropriate relief, including a declaration of rights. The persons who may approach a

court are-

(a) Anyone acting in their own interest;

(b) Anyone acting on behalf of another person who cannot act in their own name;
(c) Anyone acting as a member of, or in the interest of, a group or class of persons;
(d) Anyone acting in the public interest; and

(e) An association acting in the interest of its members.”

%2 Yoseph Mulugeta, cited above at note 87, p. 34.
“bid.

*Id, p. 35.

*1d, p. 36.
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Therefore the South African Constitution has explicitly recognized a very liberal locus standi for
those who want to litigate in the public interest for the rights and freedoms entrenched in the
Constitution. Accordingly Human rights groups in South Africa have utilized the liberalized
standing requirement by bringing cases involving public interests mainly to vindicate
fundamental civil and political as well as social and economic rights recognized by the
Constitution.”® They also intervene on behalf of disadvantaged groups and individuals in

litigation on various human rights issues.®’

Therefore, it is asserted that the explicit constitutional recognition of liberal locus standi with
wide guarantee of fundamental rights and freedoms as well as the historical and active use of
legal action by civil society and the well-reasoned and high-profile constitutional court

judgments have made South Africa a good illustration of PIL.%
2.2.3. Example of some other African Countries recently embracing PIL.

A growing number of nations are entrenching liberal rules of locus standi granting public interest
standing in their constitutions. Some of African countries such as Uganda, Kenya, Ghana,
Botswana®, Gambia, Zimbabwe'® and South Africa, explicitly permit public interest standing in
their constitutional documents.’® Among some African nations which are embraced public
interest standing in their constitution, | have selected Kenya and Uganda for the fact that those
countries are began using PIL to promote constitutionalism and rule of law and showed some

remarkable achievements.%?

Article 22 of Kenya’s 2010 constitution recognizes petitioners’ right to locus standing without
facing personal harm and even before a violation materializes if a threat of violation is

evident:'® The provision provides that:-

% Ibid.

" Ibid.

%1d, p. 37.

% Section 18(1) of Botswana constitution

1% section 85 of the 2013 Zimbabwe constitution entrenched a broad locus standi by allowing citizens to litigate
public interest.

1% Aparna Polavarapu, Expanding Standing to Develop Democracy: Third-Party Public Interest Standing as a Tool
for Emerging Democracies, The Yale journal of international law, VVol. 41(2016), p. 121.

1923, oloka- onyango, cited above at note 39, p. 764.

193 See article 22 of the 2010 Kenyan constitution.
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(1) Every person has the right to institute court proceedings claiming that a right or
fundamental freedom in the bill of rights has been denied, violated or infringed, or is
threatened.

(2) In addition to a person acting in their own interest, court proceeding under clause(1) may
be instituted by:-

(a) A person acting on behalf of another person who cannot act in their own name;
(b) A person acting as a member of, or in the interest of, a group or class of persons;
(c) A person acting in the public interest; or

(d) An association acting in the interest of one or more of its members.

The above Kenyan constitutional provision grants public interest standing to institute court

proceeding for enforcing fundamental freedoms in the bill of rights.

Similarly, Article 258(2) of Kenyan constitution also grants public interest standing to institute
proceedings on behalf of another when constitutional provision is violated or threatened with
contravention.'® These constitutional provisions aims to reduce formalities and free the courts
from unreasonable procedural restrictions in order to expand the options of access to justice for
all persons as required by Article 48 (a provision which declares access to justice for all
persons).’® In addition, Article 22 provides that formalities are to be kept to a minimum, and the
court may ‘“entertain proceedings on the basis of informal documentation” (this can be traced to

what in India is called “epistolary jurisdiction”).106

Even though public interest standing in Kenya is still quite new and government compliance with
court decisions is not satisfactory, rights organizations have been passionately making use of the
doctrine and the process of litigation is forcing discussion of constitutional issues by those
political elites who had previously been able to ignore them. In addition, media attention
garnered by constitutional lawsuits adds visibility to these issues and expands the discussion.**”’

Like the above provisions of Kenyan constitution, the 1995 Uganda constitution also clearly
recognize public interest standing. Article 50(2) of the 1995 Uganda Constitution says that: “Any

104 See also article 258 of the 2010 Kenyan constitution.

122 A guide to public interest litigation in Kenya cited above note 33, p. 7.
Id, p. 8.

197 Aparna Polavarapu, cited above at note 101, p.136.
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person or organization may bring an action against the violation of another person’s or group’s
human rights.”*®Furthermore Articlel 37(3) of Uganda constitution also gives the right to
petition to constitutional court for any person who alleges as there is a violation of the
Constitution. The article provides that;

“A person who alleges that;-

a) An Act of Parliament or any other law or anything in or done under the authority of

any law; or

b) Any act or omission by any person or authority is inconsistent with or in contravention
of a provision of this Constitution, may petition the Constitutional Court for a declaration

to that effect and for redress where atppropriate.”109

So this is a constitutional provision which gives right for all citizens of the country to protect the

constitution from any form of violation.

Concerning the practice, there are important constitutional matters which are brought to the
constitutional court of Uganda by civil societies and citizens to up hold constitutionalism and
rule of law in the country using the liberal rules of standing recognized by the 1995 of Uganda
Constitution. For instance “On 25" March 2002, two soldiers of the Uganda Peoples Defense
Forces were charged, tried and executed on the same day for the murder of three civilians in
Kotido District in North Eastern Uganda.”’® The Uganda law society filed
two petitions seeking declarations that the entire process was unconstitutional.'** The case for
the petitioners was that the soldiers who were executed had never received a fair trial as
recognized by articles28 and 44 of the Constitution.®® It was submitted that
under those articles, the soldiers were entitled to a fair, speedy hearing before an independent
and impartial tribunal. The gist of the arguments is that the trial was too speedy that it was not

possible to give the accused the safeguards they were entitled. The trial took less than three

1%8gee article 50(2) of the 1995 constitution of Uganda.

%94, p. 4-5.

119 see Constitutional Petitions No 2 of 2002 and 08 of 2002, Uganda Law Society & Anor v The Attorney General.
The study selected some pertinent decisions of the constitutional court of Uganda; Accessed from internet at
http://www.ulii.org/node/15834, last accessed on April10, 2017.

1 bid.
2 1bid.
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hours. ** The constitutional court decided that the constitutional provisions guaranteeing fair

trial and right to life of citizens is violated by the field marshal court of Uganda.***

Basing on article 137(3) of Uganda constitution which allows public interest standing, the
Uganda Association of Women lawyers also brought petition by challenging certain sections of
the divorce act (Cap 249) as being inconsistent with various articles of the constitution and
seeking constitutional remedies which uphold constitutionally guaranteed rights.™®> Accordingly
the constitutional court has declared the inconsistency of some of the provisions of the divorce
act (Cap 249) with the constitution.*®

The other well known public interest litigation case brought before the constitutional court of
Uganda is a public interest case brought by Foundation for Human Rights Initiatives.**"“The
petitioner requested certain provisions of the Trial on Indictments Act (CAP 23), the magistrates
courts Act (CAP 16), the Uganda Peoples defense forces Act No 7 of 2005(UPDE) and
2005 (UPDF) and The Police Act (CAP 303) to be declared as inconsistent with the 1995 of
Uganda constitution.™*® Basing on the request of the petitioner the constitutional court declared
some provisions of the above laws as unconstitutional which violates human rights of the
people””."This all shows how PIL has been serving as an instrument to realize the
constitutionally entrenched fundamental freedoms and rights of citizens and to protect the overall

constitutional system.

2 Ibid.
" Ibid.
% Constitutional petition No 2 of 2003, Constitutional court of Uganda, Uganda Association of Women Lawyers
etalv.Attorney General.Accessed frominternet at
http://ww.lawschool.cornell.edu/AvonResources/j_other_judgments5CUgandaAssociationofWomenLawyers TheAt
E?GrneyGeneraM.pdf, last accessed on April 10, 2017.

Ibid.
7 Constitutional petition No 20 of 2006, Foundation for human right initiatives Vs Attorney general, 25, March
2008.
8 |bid.
19 |bid. See the full judgment of the court from the constitutional petition No 20 of 2006.
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CHAPTER THREE
3. The place of public interest litigation in Ethiopian legal system
3.1. The constitutional status of Public interest litigation in Ethiopia

As discussed in the previous chapter, effective options of access to justice are crucial to the
realization of constitutional rights. To realize such access, it is essential that rules of standing are
not very restrictive or narrow to the level of unnecessarily denying the potential litigants from
accessing justice.® “This view is supported by Kay who is of the opinion that liberal standing
rules enhance an active enforcement of human rights, whilst excessively strict rules stultify the
opportunity of review for constitutionality’”.*** Adem Kassie has also similarly argued as
“liberal standing rules supports the active enforcement of human rights, whereas prohibitively
strict rules, on the other hand, unreasonably deny the opportunity of review for constitutionality,
and will result to tolerance of much unconstitutional behavior’.*?> Among other means of
accessing justice, public interest litigation, which is the result of liberal rules of standing is one
where injustices can be redressed by using law and courts in areas where the general societal and
public interest is affected. In countries where liberal rules of standing are provided to seek
constitutional justice, PIL has been serving as a legal tool to challenge unconstitutional acts and
to strengthen constitutionalism and the rule of law. However, in many jurisdictions, where strict
rules of standing are in place, it has been observed when the procedural rules of standing become

a barrier for the protection of constitutional rights.

The FDRE constitution has a provision recognizing access to justice. Article 37 of FDRE

constitution recognized access to justice as follows:-

1. Everyone has the right to bring a justiciable matter to and to obtain a decision or
judgment by, a court of law or any other competent body with judicial power.

2. The decision or judgment referred to under sub-Article 1 of this Article may also be sought by:

120 Chiduza and PN Makiwane, “Strengthening Locus Standi in Human Rights Litigation in Zimbabwe: An
analysis of the Provisions in the New Zimbabwean Constitution’’, PER / PELJ, 19(2016), p. 4. Last accessed on
%:tober 16, 2016, 8:30 A.M at http://dx.doi.org/10.17159/1727- 3781/2016/v19i0a742.

Ibid.
22 |bid.
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(a) Any association representing the Collective or individual interest of its members or
(b) Any group or person who is a member of, or represents a group with similar interests.

The constitutional recognition of public interest litigation by FDRE constitution is not explicitly
observable from the above constitutional provision dealing with access to justice and it has been
the subject of controversy by legal scholars of the country. For instance, Yoseph Mulugeta
argued that “although sub-article 1 of Article 37 seems to be referring to individuals pursuing
their own interests when it says ‘everyone’, it could also broadly be applied to include persons
(natural or juristic), who seek to litigate in pursuit of interests other than their own.”’*?® He has
the opinion that since no condition is attached to the right, which means vested interest
requirement to the person approaching the court as the provision could be used by NGOs and

private persons to take public interest cases to courts.*?*

By consolidating his justification Yoseph also argued as a close examination of Article 84(2) of
the Constitution gives further evidence by embracing liberal rules of standing particularly in

cases concerning the constitutionality of laws.*?

He said that the term ‘interested party’ could be
understood both in its narrow and broad sense.'”® “In his view, the narrow sense of
understanding refers to a person who is actually a party to litigation but the broad understanding
implies as any person or entity who wants to challenge the constitutional validity of a law
irrespective of having personal interest affected by the challenged legislation >>.**" Finally, he
concluded as there are sufficient grounds to assume that the Constitution embraces a broad locus

standi regime that is conducive to public interest litigation.*?®
Ayalew Bitew has also argued in a line of Yoseph. Ayalew argued that:-

“Art. 37(1) entitles 'everyone’ with justiciable claim to approach judicial bodies and get

remedies and the term “’every one’” can be construed broadly to include both natural and

123 Y oseph Mulugeta Badwaza, Supra note 87, p. 40.
124 1hid.

125 1hid.

126 1hid.

27 1d, p. 41.

%8 |bid.
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juristic persons so long as there is no condition attached to interest specific to the person

approaching the court, rather the focus is on the justiciability of the claim’’.*?

On the other side, there are scholars who argued as the provision of article 37 of FDRE
constitution dealing with access to justice is not incorporating public interest litigation. Sisay
Alemahu wrote that “’even though Article 37 of FDRE constitution allows an individual or group
of persons to bring a justiciable matter to a judicial or quasi-judicial body and to obtain a
decision thereof, it requires that the person to be a member of the affected group or an
association representing the interests of its members.””**® Even where the person is interested in
the case, she/he needs to be authorized by the people on whose behalf she/he takes the case.””**!
Accordingly, he concluded as the constitution doesn’t allow actio popularis (public interest
litigation).*** Similar interpretations and understanding are made by Melaku Adinew. He argued
that “had PIL been accommodated under Article 37 (1), it is unlikely or unreasonable to deny it
through the requirement of vested interest in the next sub-article (Art.37 (2))*.** He said that
“the only way to avoid such contradiction or superfluous standing is the narrow understanding of
sub-article 1°>.** Finally, he remarked that the close and cumulative reading of both sub-articles

of Article 37 imply the unlikely place of PIL under FDRE Constitution.**

The position of the framers of the constitution seems clear as whether the constitution allows PIL
or not. Because there are few subsidiary laws granting liberal rules of standing made by the
federal parliament which is overwhelmingly dominated by EPRDF political group in the whole
five-term of the national election. EPRDF is apolitical group who has played a major role during
the making process and ratification of the 1995 FDRE constitution and it has also secured the

vote necessary to form a government in the whole past national elections conducted after the

129 Ayalew Bitew Bishaw, “Public interest environmental litigation under Ethiopian law’’, the International Journal
Research Publications, VVol. 05, Number. 7 (November 2015), p. 82.

130 Sisay Alemahu, “The justiciability of human rights in the Federal Democratic Republic of Ethiopia”, African
Human Rights Law Journal, Vol. 8(2008), p. 291.

B bid.

¥1bid.

133 Melaku Adinew, “the place of public interest litigation in the Ethiopian legal system with a particular reference to
the charities and societies proclamation’’, International Journal of Law and Policy Review, vol. 4, No.2 (July 2015),
p. 238.

4 1bid.

" 1bid.
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enactment of the current constitution.*® Therefore the inclusion of liberal rules of standing in
some few subsidiary legislation of the government such as the environment pollution control
proclamation at least reflect the position of the government concerning the constitutionality of
third party standing or PIL which has not been familiar with the country legal system.

As indicated in the above the liberal expression of access to justice under Article 37 (1) of FDRE
constitution, which seems to give standing to every person without showing vested interest on
the matter and the provision dealing specifically with a representative action under its sub-article
2 has made legal scholars and law students to hold opposite views on whether access to justice
under FDRE constitution incorporates public interest litigation or not.

It is clear that as a principle in legal jurisprudence a person cannot litigate the private interest of
another person without his/her authorization. So the word “’everyone’” under Article 37(1) of
FDRE constitution cannot entitle every person to bring a justiciable matter which is purely a
private interest of certain individual on behalf of him or her without his/her authorization.
Similarly, by interpretation, sub article 1 of Article 37 also couldn’t be a barrier from bringing
the common or collective interest of the public by everyone as long as the case is not purely
private nature and out of justiciability. However, sub-article 2 of article 37 of FDRE constitution
has to be considered as the extension of its sub-article 1 which gives liberal rules of standing for
instituting proceedings through representatives rather than the one limiting it. Because sub-article
2 of article 37 of FDRE constitution liberalizes the rules and the practice of receiving the
agreement or authorization of the members for Associations to defend the common or the private

interest of their members as it is stated under Article 38 of the civil procedure code.*®’

136 See also at Adam kassie, “Access to Constitutional Justice in Ethiopia”*, in Pietro S. Toggia, Thomas F.
Geraghty, Kokebe W. Jemane,(eds) Access to justice in Ethiopia: Towards an Inventory of Issue, Center for Human
Rights Addis Ababa University (May 2014), p.58. Here the Author stated as the FDRE Constitution was drafted and
adopted in 1995 by the dominant political group, i.e., the EPRDF and indicated as it is largely a reflection of the
philosophical and ideological stance and perspectives of this group.

B7Civil procedure code of the Empire of Ethiopia, Negarit gazzette —extraordinary issue No.3 of 1965, Addis Ababa,
1965, article 38. It provides as follows (1) Where several persons have the same interest in a suit, one or more of
such persons may sue or be sued or may be authorized by the court to defend on behalf or for the benefit of all
persons so interested on satisfying the court that all persons so interested agree to be so represented.

(2) Any person on whose behalf or for whose benefit a suit is instituted or defended under sub-article (1) may apply
to the court to be made a party to such suit.
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But it is submitted that the FDRE constitution lacks explicit recognition of public interest

litigation like the current South Africa and Kenya constitutions.

Undeniably, the absence of explicit constitutional recognition or prohibition of public interest
litigation in the FDRE constitution calls for constitutional interpretation. Therefore the issue such
as does the FDRE constitution envisage broad rules of standing in which one can approach the
appropriate judicial body for requesting judicial relief, including constitutional review without
showing vested interest or not needs to be answered, by way of constitutional interpretation.
Implementing the constitution and upholding constitutionalism and the rule of law among many
other works requires constitutional interpretation. Interpreting the constitutional provision to
broaden the fundamental rights and freedoms of citizens without encroaching into other
constitutional provisions and values as well as to give positive meaning to the constitutional
provision to implement the constitution is recommended and not contentious. Similarly, giving a
broad meaning for the provision of access to justice declared under the section of FDRE
constitution covering fundamental rights and freedoms will not amount to the constitutional
violation as long as the interpretation compliments with the provisions and the objective of the
constitution. Furthermore, providing liberal rules of standing for enforcing laws is opening an

opportunity for enhancing public participation in the enforcement of laws.

Moreover interpreting and giving meaning to a specific constitutional provision also requires
structural examining of constitutional texts and its objectives rather than merely relying on the
words of specific provisions, specifically when a given provision is ambiguous. Accordingly,
Article 37 Of FDRE constitution declaring access to justice has to be interpreted taking into

consideration the whole constitutional provisions and its objectives.

Even though the constitution lacks explicit recognition as well as the prohibition of PIL in its
provisions, there are some structural considerations and objectives of the constitution which
indicate as PIL is embraced in the FDRE constitution. For instance Article 9 of FDRE
constitution, a provision declaring the supremacy of the constitution, in its sub-article 2 provides
that:-

“All citizens, organs of state, political organizations, other associations as well as their

officials have the duty to ensure observance of the Constitution and to obey it.
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Under the above provision of the constitution, right and responsibility are provided for all
citizens, organs of state, political organizations, other associations as well as on their officials to

ensure observance of the Constitution”’.

The minutes of the Constituent Assembly’s deliberations on the draft constitution, elaborate

article 9 (2) of FDRE of the constitution as follows:-

“BIT 10390 PITOFTDF 7T TFANNP AT ALU°? 17030t 1T (LOTFIP i 103701
Ao P 4G@F LA PIINSIP ao(175 SAZLIT FOTLFPA:: PUHS a7 P79 pds 19 GCEMT
P13 Y7003 90F 12071 AT7540 A2E ZLA (L1 “TI5DIP 1,2 1hnAd® Ur (11147 (1,74
AGA77P 72378 LY QA1-FN L7977 154 PIINEIP 7o AND-:: TPFINFP AATE ZA1T0P (1-65F
APLUIP NTASPR 9477 PLELE. 7 HILAS Ao P7loos QAGATNTT 1o 390E N1HIPF 9P 1F7
NECTT (.70 dPTPANT PAVFDIOE A 700 FvE: o115 DAL b ATLTFPAG 1705 T0vE? A“I0h0C

ANEALD} Ut T84T Lan1PTFPA” :

Meaning: - “The right of the citizens is not only protecting their constitutionally
guaranteed right, rather they are entitled to the rights and responsibilities to stop any
forces which contravenes the constitution. If any groups, which can violate public rights
and which can destroy constitutionally established institutions such as independent courts
occur, every citizen either unilaterally or jointly, if possible using peaceful means, if not
using force, have the right to stop such groups. Government organs, political groups, and
associations organized for different objectives as well as their officials are not required to
remain silent when the constitutional violation occurs either through action or omission;
since the constitution has granted them, rights and responsibilities, they are expected to

take all necessary action for protecting the constitution’’(translation mine).138

Therefore, the constitution gives all citizens the right as well the responsibility to ensure the
observance of the constitution to the least using all peaceful and legal means, but if not,
including using force.**® So it can be argued that the right and responsibilities of citizens, organs
of state, political organizations, other associations and their officials under article 9(2) of FDRE

constitution includes enforcing the constitution by instituting proceedings without being showing

138 Explanatory note of the Ethiopian draft constitution ratified by House of people’s representatives on October 28,
1994, Accessed from archive of the house of federation. See the draft of the constitution which the constitutional
assembly ratified.

391bid. The translation made from the Amharic version to English is mine.
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personal injury on the matter. As per the provision of Article 9(2), it is not only those who
suffered personal injury who should be afforded standing in challenging constitutionality, rather

it is a right and responsibility left to all citizens and their associations.

Therefore, PIL can be one major means through which one can ensure his/her constitutional
rights and responsibility of ensuring the observance of the constitution, in cases when the
constitutional provision is violated but his private interest is not affected. For instance how
citizens can ensure the observance of the constitution using legal means if the federal
government took some of the power of the regions such as their power to make their own
regional constitution by violating the constitution unless every citizen are entitled to locus
standing to seek constitutional justice without vested interest requirement. Therefore, ensuring
the observance of Constitution is a right and responsibility given to all citizens to protect the
constitution from any form of violation using all legal means including PIL irrespective of the

requirement of personal interest related to constitutional issues in question.
3.2. Public interest litigation in subsidiary laws of Ethiopia.

In spite of the absence of clear constitutional provisions dealing with public interest litigation,
there are some laws enacted by the Federal Parliament which deals with PIL or allowing liberal

rules of standing as discussed below.
3.2.1. Environmental pollution control proclamation.

The Environmental Pollution Control Proclamation mainly prohibits any person from polluting
the environment.**® Then, it empowers the then Federal EPA (the current environment, forest,

and climate change ministry)**

to take administrative or legal action in case its stipulations are
violated.**? The proclamation gives locus standing to any person without showing any vested
interest on the matter. It provides that “any person shall have, without the need to show any
vested interest, the right to lodge a complaint at the Authority (currently the Ministry) or the

relevant regional environmental agency against any person allegedly causing actual or potential

0 Article 3(1), Environmental Pollution Control Proclamation, Proclamation No. 300/2002, Federal Negarit Gazeta
of the Federal Democratic Republic of Ethiopia, 9th Year No.12, Addis Ababa, 3rd December 2002.

Y1 Firstly the power and functions of the Environmental Protection Authority re-established under Proclamation No.
295/2002 are transferred to the Ministry of Environment and Forest by proclamation No. 803/2013 and then to the
Ministry of environment, forest and climate change by Proclamation No. 916/2015.

142 Article 3(2) of Environmental Pollution Control Proclamation, Proclamation No. 300/2002.
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damage to the environment’’.*** Therefore, any person has the right to bring suit against any
person allegedly causing actual or potential damage to the environment before the ministry or the
relevant regional environmental office without the need to show any vested interest. However,
this provision is not practically used by public interest litigants, including citizens, civic
societies, and NGOs working on the environment as well as those advocating human rights,
except one court case brought by APAP to protect the environment and citizens affected by

different kinds of pollution.***

The proclamation has also its own observable limitations in creating an enabling environment for
public interest environmental litigation. One observable gap of the proclamation is the absence of
clear provision which establishes a tribunal which handles complaints and gives a decision. Due
to this the way the ministry handles complaints is short of litigation, rather the ministry has been
handling grievances and giving decisions through established committees and departments in a
manner different from the way tribunals or courts litigate cases and give decisions.'* The other
limitation of the proclamation attributes to its failure to regulate the basic procedural aspects of
PIL such us issues related to court fee, burden of proof, issues in relation to execution of

judgments and others procedural issues which the special nature of PIL requires.

As per sub article 11 (2) of the environmental pollution control proclamation No. 300/2002,
when the Authority or regional environmental agency fails to give a decision within thirty days
or when the person who has lodged the complaint is dissatisfied with the decision, the claimant
may institute a court case within sixty days from the date the decision was given or the deadline
for decision has elapsed. This provision shows as a complaint has a chance to litigate his case in
regular court when the ministry or the agency fails to give decision or when the complaint is
dissatisfied with the decision given. Here the respondent or the defendant may not have a legal
ground to object the claim brought before a court basing on the procedural requirement of vested
interest which is set on article 33 (2) of Ethiopian civil procedure code. Since both the civil

procedure code and the proclamation are under the same hierarchy of laws, the recently enacted

Y3 1d, Article 11(1).

“*Interview with Wondosen Sintayehu, the head of legal department at the Ministry of environment, forest and
climate change, interview conducted at the office of the ministry located at Arat kilo at 10/19/2016 morning shift.
He has been working in the office for the past ten years including during time when the office was under the name
of environmental protection authority. Wondoson said that almost all complaints are brought by persons or groups
alleging personal injury.

' Ibid.
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environmental pollution control proclamation prevails over previously enacted civil procedure
code. Therefore the claimant may push his case up to federal Supreme Court to exhaust his
request of judicial remedy and to the House of Federation in case when the issue is referred to
council of constitutional inquiry by courts or any interested party in claiming as the issue
requires constitutional interpretation.’*® So it is clear as the Ethiopian environment pollution
control proclamation No. 300/2002 allows public interest environmental litigation beginning
from the ministry or Agency to the judiciary up to that of organ constitutionally empowered to

make constitutional review which is House of Federation.
3.2.2. Federal Courts Advocates Licensing and Registration proclamation.

The federal courts advocate licensing and registration proclamation No. 199/2000 empowers the
ministry of justice with the power of registration of federal advocates, issuance, renewal and
revocation of licenses.**” Currently this power is transferred to the newly established federal
government ministerial office, which is Federal Attorney General by the proclamation enacted to

establish federal Attorney general proclamation No 943/2016.

The federal courts advocate licensing and registration proclamation provides for three types of
federal advocates licenses that confer qualifications upon advocates to appear before different
levels of federal courts. These licenses are issued primarily based on qualifications and
experience of legal professionals.**® From the three types of licenses, special advocacy license is
issued to lawyers who seek to defend the general interests and rights of the society.*
Interestingly, the law provides less rigorous requirements for obtaining such license than the

other two.*®

Applicants for this license are exempted from such requirements as furnishing of
evidence of professional indemnity insurance and sitting for the advocacy entrance
examination.’ Additionally, any person who has an advocacy license can render advocacy
service to defend the general interest and right of the society without holding a special advocacy

license as long as he delivers the service in pro bono and entitled with character which is suitable

146 See Article 80 (3) and 84 (2) of FDRE constitution.

7 Federal Courts Advocates Licensing and Registration Proclamation No. 199/2000, federal Negarit gazette, 6™
Year, No. 27, 9" March, 2000.

18 1d, Article 8, 9 and 10.

14914, Article 10.

0 Ibid.

L Ibid.
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for shouldering such responsibility. However, a person has to notify the Ministry before
rendering such service.*®* The ministry of justice is not empowered by the proclamation either to
give or deny permission for advocates holding federal courts advocate license to handle PIL
cases rather the duty imposed upon federal courts advocate when they handle issues related to

the general interest and the rights of the society is notifying the ministry.*>

But as the data received from the ministry of justice (now the Attorney General) show that, even
though there are around 3438 lawyers who have received federal court advocates license, no
federal courts advocate has notified the ministry as he/she is going to handle public interest case
before organ having judicial power.** Since the enactment of the proclamation only two lawyers
have received the special advocacy license in 2005, which later after one year cancelled due to

its non-renewal.**®

Though the legal space is in general too tight for PIL, the federal courts advocates registration
and licensing proclamation provides a legal base in which legal professionals and federal courts
advocates’ exercises public interest litigation in order to defend the general interests and the

rights of the society.
3.2.3. Environmental Impact Assessment Proclamation.'*®

The proclamation has the objective of minimizing and regulating the environmental, social,

cultural and economic impacts which may possibly result in project implementation.**

The environmental protection Authority (currently Ministry of the environment, forest and

158

climate change™") is the responsible organ for the evaluation of an environmental impact study

report and the monitoring of its implementation when the project is subject to licensing,

152 |bid. See Article 10(2) of the same proclamation.

3 Ibid.
4 Interview conducted with Mr. Reta Nigat, who is public prosecutor at the department of Advocate license and
administration directorate in Ethiopian federal attorney general office, the interview is conducted on the office of
Issderal attorney general located around Bambis, at 30/01/2009 E.C. and 01/02/2009 E.C, morning shift.

Ibid.
15 Environmental Impact Assessment proclamation No. 299/2002, Federal Negarit gazette, 9thYear No. 11, 3rd
December, 2002.
7 |bid. see the preamble of the proclamation.
158 proclamation No. 916/2015, proclamation enacted to define the power and duties of executive organ of the
federal government of Ethiopia, Federal Negarit gazette, 22" , year No 12, Addis Ababa, 9" December, 2015,
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execution or supervision by a federal agency or when it is likely to produce trans-regional

impact.**®

As per article 17 of this proclamation, any person dissatisfied with the authorization or
monitoring or any decision of the Authority (now the ministry) or the relevant regional
environmental agency regarding the project may submit a grievance notice to the head of the
ministry or the relevant regional environmental agency, as may be appropriate.*® The decision
of the head of the Authority or relevant regional environmental agency shall, as provided under
Article 17 (1) above, be issued within 30 days following the receipt of the grievance.'®* Here the
provision gives the right to institute a proceeding for any person which means both for natural
and juridical person irrespective of showing vested interest on the subject matter of the claim.
Unfortunately, the proclamation is silent as to whether the decision of the Authority is final or
appealable. However, for the fact that the proclamation makes every person to have vested
interest in order to bring claims to the Authority or relevant environmental agency in relation to
authorization and monitoring of projects nothing precludes the applicant from taking the case to
court as long as his/her claim is justiciable. The federal Supreme Court Cassation bench has also
given a binding interpretation by saying that “a subject matter which is justiciable and if a power
to adjudicate that subject matter is not vested on another organ as the issue will be adjudicated by

regular courts.'®?

3.2.4. The status of PIL under Sub national Constitutions of the country.

None of the regional state constitutions have expressly recognized broad locus standing. All of

the nine regional states constitutions have similar constitutional provision recognizing access to

justice. All provides that:-'®®

59 Environmental impact assessment proclamation No. 299/2002, Federal Negarit gazette, 9thYear No. 11, 3rd
December, 2002, article 14 (1).

1801d, Article 17 (1).

181 1d, Article 17 (2).

192 See the FDRE Federal Supreme Court Cassation bench decision at Hagos Shigo etal Vs Meshen Municipality on
file N0.80202. This decision is published at Vol. No. 15 of Federal Supreme Court Cassation decisions publication.
The court has justified its decision basing on article 37(1) and 79(1) of FDRE Constitution as well as article 4 of
Ethiopian civil procedure code.

163 See article 38 of the 1995 Tigray regional state constitution, article 36 of the 2002 revised Afar regional state
constitution, article 37 of the 2001 revised Amhara regional state constitution, article 37 of the 2002 revised Oromia
regional state constitution, article 37 of the 2001 revised Ethiopian Somali regional state constitution, article 38 of
the 2003 revised Benishangul regional state constitution, article 38 of the 2003 revised Gambela regional state
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1. Everyone has the right to bring a justiciable matter to and to obtain a decision or

judgment by, a court of law or any other competent body with judicial power.

2. The decision or judgment referred to under sub-Article 1 of this Article may also be

sought by:
(a) Any association representing the Collective or individual interest of its members or
(b) Any group or person who is a member of, or represents a group with similar interests.

Similar to the FDRE Constitution the above provision of the regional state constitutional
provisions neither prohibits nor permits PIL. As per sub article 1 of the above provision,
everyone has the right to bring a justiciable matter to, and to obtain a decision or judgment by, a
court of law or any other competent body with judicial power. However, it is not clear whether
everyone has the right to adjudicate justiciable matters irrespective of the requirement of being
showing vested interest on the matters or not. But similar to the FDRE constitution, it liberalizes
the locus standi of the association representing the collective or individual interest of their
members as well as groups or person who represents a group with similar interest by avoiding
the requirement of authorization of members as prescribed under article 38 of the civil procedure

code.

Therefore, all Ethiopia’s regional state constitutional provisions affirming access to justice are
silent, none of them neither expressly recognizing nor denying PIL. But in ensuring the
observance of the constitution the approach seems different. Except for the current Harari
regional state constitution and the Amhara regional state constitution, all other regional state

constitution provides that;-'%

constitution, article 38 of the 2003 revised Benishangul regional state constitution, article 37 of the 2001 revised
Southern Nation Nationalities and Peoples regional state constitution and article 37 of the the 2004 revise Harari
regional state constitution.

164 See Article 9(2) of the revised 2004 Harari constitution, article 9 (2) of the 2001 revised Amhara regional state
constitution, article 9(2) of the 2002 revised Afar regional state constitution, article 10(2) of the 2002 revised
Benishangul regional state constitution, article 10(2)of the revised Gambella regional state constitution, article 9(2)
of the 2001 revised SNNP regional state constitution, article 10(2) of the 2002 revised Somali regional state
constitution, article 9 (2) of the Oromia regional state constitution and article 9(2) of the 1995 Tigray regional state
constitution.Article 9(2) of the 2004 revised Harari regional state constitution only provides as residents have the
duty to respect the constitution and to abide by it. Concerning the Amhara regional state constitution there is
discrepancy between the Amharic and English version. Article 9(2) of Amhara regional state constitution also only
provides as residents have the duty to respect the constitution and to abide by it.
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“All residents of the regional state, organs of state, political organizations, other
associations as well as their officials have the duty to ensure observance of the

Constitution and to obey it”’.

Like the FDRE constitution, the above provision of regional states constitutions affirming the
supremacy of their respective constitution gives residents of the regional states the right and
responsibility of protecting the constitution using all legal means. Therefore, protecting the
regional constitutions is not also only left to those their personal interests and right is affected by
the violation rather all residents of the regional states and different forms of association have the
right and responsibility to protect their respective regional constitution. So the implication is, all
regional state constitutions, except the Harari and Amhara regional state constitutions give the
right and responsibility of defending the regional constitutions to their respective residents
regardless of vested interest requirement. However, the practice of constitutional adjudication at
regional level is a surprise. Until recent years, regional states have not even established organ

interpreting the constitution.*®

3.3. The practice of PIL in Federal courts and the organs interpreting the constitution in

Ethiopia.

As | have argued in the above, there are constitutional grounds for PIL. | have also attempted to
show that some subsidiary laws permit PIL in Ethiopia. However, the practice of PIL in reality is
far less than the narrow legal space provided for PIL. Among hundred thousands of court cases
opened at federal court and around 2089 application filed for constitutional interpretation since

the enactment of FDRE constitution, almost no case has been instituted as a PIL case.*®® In spite

1%> 5olomon Emiru, “compatibility of the revised Oromia regional state constitution of 2001 with the FDRE

constitution with respect to adjudication of constitutionality issues and its possible effects”, LLM thesis submitted
to Addis Ababa University, unpublished, June 2011, p. 52.

1% The data base of the federal courts both in Addis Ababa and Dire Dawa shows as there is no separate file
category for PIL cases like cases of contract, tort, succession, robbery and e.t.c. Additionally as the response of 8
interviewed judges of the federal Supreme Court cassation bench indicates even though they have been serving
within the judiciary more than 10 years, they have never entertained PIL case. Three federal high court judges are
also interviewed but they had never faced PIL case in their career.
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of the challenge of accessing PIL cases from federal courts and CCI, only one case®’is identified
as PIL for the study.

The case which is identified by the study as PIL case is a case brought by a plaintiff named
Action professional association for people (APAP) against the defendant Ethiopian
environmental protection authority. This association has conducted a study on two rivers of the
country, namely Kality and Modjo rivers. The study identified as the rivers are highly polluted to
the extent of endangering human life. The plaintiff claimed that the pollution happening on the
rivers have been severely harming the health of the community and their socio-cultural asset.
Solid and liquid Pollutant waste products released into the rivers by governmental and non-
governmental industries located in the capital city and solid and liquid pollutant waste products
released into Modjo River by Modjo tannery industry located in Modjo town are identified by
the study as the main causes for the pollution. As the statement of claim and the attached study
brought as evidence, says the pollution happening on these rivers have been affecting the
community right to live in a clean and healthy environment, their right to life and their right to
live in dignity among many other rights. Due to this, the plaintiff has requested the
Environmental Protection Authority to take action against such pollutant industries basing on the
power given to the authority by Article 3 of the environmental pollution control proclamation
No. 300/2002.18 APAP considered the response or decision given by the authority for the claim
presented as insufficient to immediately alleviate the pollution happening on the rivers and its

adverse effect on the society’s health, economic and social rights.

Then APAP brought the case to court (Federal first instance court) as per the provision of Article
11(2) of Proclamation No. 300/2002 when becoming dissatisfied with the decision given by the
Authority. The plaintiff had sought judicial relief against the Authority to cease the pollution
happening on the rivers, to clean up the polluted rivers and the establishment of an independent

commission by the court for the follow-up of the implementation of the reliefs sought.

187 A PIL case brought to Federal first instance court by Association named as Action professional Association for
People (APAP) against defendant Federal democratic republic of Ethiopia environmental protection Authority, on
file no. 64902. This case is brought in 2006 which means before 11 years.

168 See article 3 of Environmental pollution control Proclamation NO.300/2002. Under this article the then time
Environmental protection Authority (now Ministry of environment, forest and climate change) is empowered to take
an administrative or legal measure against a person who, in violation of law, releases any pollutant to the
environment. When any activity poses a risk to human health or to the environment, the Authority or the relevant
regional environmental agency shall take any necessary measure up to the closure or relocation of any enterprise in
order to prevent harm.
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However, the case is dismissed by preliminary objection and the court argued that Article 11 (2)
of the environmental pollution control proclamation*® gives the right to sue before a court not
the authority who gave the inappropriate decision or who fail to give decision but it only gives a

right to sue a person who caused the pollution.*™

APAP appealed the case to the federal high
court, claiming the decision given by the first instance court is contrary to the law. However, the
decision of the first instance court is confirmed by the appellate court.”* Then the plaintiff
brought the case to the cassation bench of the Federal Supreme Court in arguing the decision
given by the lower courts entails fundamental error of law. The claim of the plaintiff is rejected
by cassation bench of the Supreme Court in confirming the decision given by the lower courts as

free from fundamental error of law.%"

In the above single illustrative case of PIL, the litigation strategy pursued by the plaintiff has its
own factor for the loss of the court battle. The plaintiff could have instituted the proceeding at
least by including some of the main polluters to expand its option of judicial success. On the
other side, the argument given for the decision of the Federal first instance Court and the
confirmation of the decision by the Federal High Court and Federal Supreme Court Cassation
bench doesn’t sound enough. As per article 11(1) of the environmental pollution control
proclamation any person has the right to institute a proceeding against those “allegedly causing
actual or potential damage’’ to the environment. As the provision clearly puts, one can institute
proceeding against those allegedly causing actual or potential damage to the environment. So the
court could have considered the failure of Environment Protection Authority not to properly
regulate those pollutant industries as an omission of legal responsibility that causes actual or
potential damage to the environment, which suffices the plaintiff to institute a proceeding against

the Authority as per article 11(1) of the proclamation.

189 Article 11 (2) of the environment pollution control proclamation No. 300/2002 provides that when the Authority
or regional environmental agency fails to give a decision within thirty days or when the person who has lodged the
complaint is dissatisfied with the decision, he may institute a court case with in sixty days from the date the decision
was given or the deadline for decision has elapsed.

170 Action Professional Association for People V. Federal Democratic Republic of Ethiopia Environmental
Protection Authority, (Federal First instance court, file number 964902, 21/02/1999 E.C).

"% Action Professional Association for People V. Federal Democratic Republic of Ethiopia Environmental
Protection Authority, (Federal high court, file number 51052, 05/10/2000 E.C).

172 pction Professional Association for People V. Federal Democratic Republic of Ethiopia Environmental
Protection Authority, (Federal Supreme court cassation bench, file number 39779, 24/03/2001 E.C).
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Accessing constitutional justice through a constitutional review in Ethiopia is also too restricted
by preconditions and strict rules of standing. The proclamation re-enacted for the strengthening

and specifying the powers and duties of the council of constitutional inquiry of FDRE'"

puts
pre-requisites and restrictive rules of standing for seeking constitutional justice. As per article

3(2) of the proclamation, issues of constitutional interpretation will be submitted to the council:-

a) If it is justiciable matter of court, when it has been brought to and heard by, the court
having jurisdiction;

b) If it is justiciable matter of an administrative organ, when a final decision has been
rendered by the competent executive organ with due hierarchy to consider it;

c) Constitutional interpretation on any unjusticiable matter may be submitted to the Council
by one-third or more members of the federal or state councils or by federal or state

executive organs.

The above provision of the proclamation provides that, when constitutional interpretation on
issues before a court of law arises, it is only either the court or interested party who may submit
the issue to the council.” In addition to the condition of bringing the case to court for a
justiciable matter of a court and exhaustion of remedies for a justiciable matter of administrative
organ, strict rules of vested interest requirement are adhered by the proclamation. Even in case,
any law issued by a federal government or state legislative organs is contested as being
unconstitutional, the proclamation gives the right to submit the case to the CCI only for the
concerned court or interested party.’”> The restrictive rules of standing set for requesting
constitutional justice imposed by proclamation enacted to re-enact for the strengthening and
specifying the powers and duties of the council of constitutional inquiry of FDRE, Proclamation
No. 798/2013, prevents citizens and different forms of citizens Association not to ensure the
observance of the constitution until they face personal injury due to the alleged unconstitutional

act.

173 A proclamation to re-enact for the strengthening and specifying the powers and duties of the council of
constitutional inquiry of FDRE, Proclamation No. 798/2013, Federal Negarit Gazzete, 19" year No 65, Addis Ababa
30™ August, 2013.

741, article 4(1).

514, article 5(3).

41



So such restrictive rule clearly prohibits citizens and different forms of associations not to protect
the constitution while the constitutional provisions are in violation until the violation affects their
personal interest, which is contrary to the provision of article 9(2) of the FDRE constitution
which gives the right and responsibility for all citizens to protect the constitution regardless of

any condition.

In practice only a relatively few cases have been submitted to CCI for requesting constitutional
interpretation within the past twenty-two years since the enactment of the current FDRE
constitution. Around 2089 cases are brought to CCI in seeking a constitutional interpretation.'’
Among those cases submitted to CCI for constitutional interpretation, 1674 were seen by the
council until the end of November 2016 and only thirty-two cases are considered as necessary by

the council to interpret the Constitution and recommended to the HOF.*"’

In practice, strict rules of vested interest requirement are required for those claiming
constitutional justice. For instance, in case forwarded to CCI by HOF in relation to the claim
brought by a political party named United Ethiopian Democratic Forces (UEDF), the council
indicated as a vested interest requirement is mandatory. UEDF requested the HOF to replace a
person assigned as representatives of the Kambta ethnic group in the HOF by the SNNP Council
without being the person is elected by Kambata people as their representatives to the state
council in the 2005 national and regional election by a person elected by the people of kambata
for the state council in the same election year by emphasizing as it contravenes constitutional

rights of the people.*”®

So, in the above case CCI clearly expressed in its recommendation part as UEDF lack locus
standing to present such claim without being represented by Kambata people.!”® So accessing
constitutional review is too restricted both by proclamation discussed above and its subsequent

practices.

178 Data accessed from data base of council of constitutional inquiry office registrar on January 20, 2016. This data
is accessed from the data base of council of constitutional inquiry with the support of Gebeyanesh Abebe, who is
registrar officer at the council.

"7 Ibid.

178 See the application of HOF which is available at the Council of Constitutional Inquiry office, file No.
1/Q/1/1/1/2000 (4/*+/1/1/1/2000). The HOF wrote the application to CCI on October 18, 2000 E.C by file No. £.9°.
3/ul/k.38/5/2.

179 See the recommendation given by CCl on file No. (4/+/1/1/1/2000).

42



On the other side, the few legal spaces provided for PIL, such as environmental PIL are not
realized in practice. For instance Mr. Wondosen Sintayehu, who is head of the legal department
of the ministry of environment, forest and climate change confirms as environment related claim
brought through public interest litigant is almost none. Rather, almost all claims are brought by

persons or groups alleging personal injury.

As Mr. Reta Nigat, who is a public prosecutor at the department of Advocate license and
administration directorate under the current Federal Attorney General Office noted the awareness
of the advocates in particular and that of lawyers in general concerning special advocacy license
is limited.’® Advocates understand special advocacy license as a license which is provided for
the mere purpose of giving pro bono service for clients who do not afford the fee required for
legal services.'®'Mr. Reta expressed that, in addition to the lack of awareness about public
interest litigation most of the advocates are not interested in giving free legal service even to the
extent of discharging their legal responsibility of giving pro bono service as required by federal

court advocate code of conduct regulation.*®?

Mr. Abera Hailemariam who is the acting director
of Ethiopian lawyers association also shares the idea of Mr.Reta by saying that lack of
awareness, absence of willingness and the lack of commitment from the legal community and
civic societies are some of the factors for the absence of PIL practice even in the areas of public

interest or rights where PIL is permitted.*®®

Mr. Abera’s view is in a line of the existing reality. For instance, different studies show that
urban areas in Ethiopia have been affected by environmental pollution due to wastes released by
factories and other sources.'®* In major cities including Addis Ababa industrial wastes which are

released in to rivers are in the condition of threatening human life and their economic and social

189 |nterview conducted with Mr. Reta Nigat, who is public prosecutor at the department of Advocate license and
administration directorate in Ethiopian federal Attorney General Office, the interview is conducted in the office of
ﬁ;tltorney General located around Bambis, at 30/01/2009 E.C and 01/02/2009 E.C morning shift.

Ibid.
182 Federal court advocate code of conduct regulation No. 57/99, Federal Negarit Gazzette, 6™ year, No.1, 24"
September, 1999, Article 49. As per this provision practicing lawyers are required to provide pro bono services for
at least fifty hours a year.
183 Interview conducted with Mr. Abera Haile Mariam who is the acting director of Ethiopian lawyers Association.
The interview is conducted in the office of Ethiopian lawers Association located around Ambasador near to the head
office of Ethiopian postal office at 07/02/2009 E.C, morning shift.
184 Ben Daley, Environmental issues in Ethiopia and links to the Ethiopian economy, October, 2015, accessed at
http://dx.doi.org/10.12774/eod_hd.september2015.daleyb, on December 27, 2016, p. 10.
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assets.

Mr. Lammessa who is environmental awareness and pollution control team coordinator
at Addis Ababa environmental protection authority expressed as the chemicals released in two
rivers of the capital city namely Akaki large and Akaki Small River scientifically confirmed as
they can endanger human life and lower the intelligence level of human being.*®® However, even
though the environmental pollution related problem is increasing from time to time in the
country mainly in the major cities to the extent of threatening basic human rights such as the
right to live in clean and healthy environment, citizens and civic societies has not yet utilized the
liberal rules of locus standing provided by the environment pollution control proclamation to
protect such constitutional infringements. This shows that, though the need for PIL is

uncontested, the practice is very weak or non- existent.

In general, civic associations working in the area of justice sector, hasn’t yet also utilized PIL as
a means to realize constitutionally guaranteed rights and freedoms of citizens, mainly for those
who are unable to access justice due to various reasons. The two prominent civic societies
currently working in justice sector in the country are Ethiopian women lawyers Association
(EWLA) and Ethiopian lawyers association. EWLA has mainly focused on providing legal aid to
women’s and children in need of legal services before courts, advocating and creating awareness
on women right and gender equality. The association has worked by making a lobby for the
amendment of laws affecting women right such as the 1957 Penal code and the provisions of the
1960 civil code governing family issues.*®” However as the project coordinator of the association
said, after the enactment of the charities and societies proclamation no 621/2009 the activities of
the association is severely restricted due to the fact that the proclamation restricts Ethiopian
charities and association not to receive more than 10% of their budget from foreign sources.*®®
Due to this currently, the activity of the association is mainly limited in giving free legal services

for women who are unable and incapable of accessing justice while they are in need of.

Ethiopian Lawyers Association (ELA) is also the other visible civic society working in the

justice sector of the country. The ELA mainly works for promoting the interest of its members,

185185Reporter,the Amharic version, (Ethiopia), March 12, 2017, p. 3, section.1.
186 H

Ibid.
87 Interview with Meron Aragaw, Project Coordinator at Ethiopian Women’s Lawyers Association, date 14/02/2009
E.C, the interview is conducted at the head office of the association in Addis Ababa, located around Mexico at
Building named “ Temama fok”.
188 |pid.

44



the development of the legal profession, promoting rule of law and the independence of the
judiciary, good governance, and human rights. EWLA has the objective of ensuring the dignity
and independence of the legal profession, upgrading the legal skills of practicing lawyers along
with the provision of legal aid service to the needy.'®*However, the association has never used

PIL as a means of realizing justice for those who are in need of.

189 Interview conducted with Mr. Abera Haile Mariam who is the acting director of Ethiopian lawyers Association.
The interview is conducted in the office of Ethiopian lawyers Association located around Ambasador near to the
head office of Ethiopian postal office at 07/02/2009 E.C, morning shift.
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CHAPTER FOUR
4. Conclusion and Recommendation
4.1. Conclusion

The thesis has shown that as public interest litigation is a litigation brought to adjudicative
bodies by a person who desires to vindicate the public interest or right for redressing injustices
and violation of laws affecting the public. In PIL, the aim of the plaintiff is to protect the public

interest, not his or her own interest, although he or she may incidentally achieve that end as well.

In its nature PIL involves a lot of distinctive features from that of conventional private interest
litigation. The liberal rules of standing, relaxed rules of procedure, cooperative and collaborative
approach PIL involves between parties and the court are some of the main distinctive features of
PIL. For effective realization of access to justice using PIL, relaxed procedural approach are
required starting from filing suits to that of hearing, production of evidence and execution of
judgments. Applying the procedural rules of private interest litigation (ordinary course of
litigation) in PIL results to a miscarriage of justice. For instance, leaving all procedural burdens
such as paying a court fee, production of evidence, and duty of executing judgments on public
interest litigants will discourage the potential litigants and can be a barrier for effecting PIL.
Rather relieving court fees, appointing independent fact finding commission and organ executing
the relief is required in addition to the collaborativeness of the parties and the bench. However,
setting strict rules for identifying genuine public interest case from privately motivated frivolous

cases is essential to prevent PIL from different forms of abuses or inappropriate uses.

In practice, PIL has been used as an instrument of realizing constitutional justice starting from
the well known USA case of Brown v. USA Board of Education, which declared the segregation
of children in public schools solely on the ground of races as a violation of equal educational
opportunity clause of the country’s constitution. The wide practices of PIL in India and South
Africa indicated as PIL is a means in which the marginalized, vulnerable groups and people
under different forms of disabilities access justice. Recently, some African countries like
Uganda, Kenya, Ghana, Gambia and Zimbabwe have indicated the necessity of PIL by

embracing PIL in their constitution as one means of realizing constitutional justice to the public.
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Furthermore, using PIL for vindicating environmental rights of people and environmental

protection has become a widely practiced phenomenon across the world.

In countries where there is a high illiteracy rate, poverty, lack of good governance,
inaccessibility of courts, inaccessibility of laws and legal services PIL helps justice to be reached
to the wider public where justice has not been reached by the ordinary course of private interest

litigation.

The Constitutional status of PIL in Ethiopia has been the subject of contrary arguments among
legal scholars. Almost, all the contrary arguments reflected in relation to the constitutionality of
PIL relied on the provision of article 37 of the Constitution dealing with access to justice. In
understanding and interpreting the constitution, it is not always necessary to stick on the textual
readings of the certain constitutional provision. Rather considering the whole constitutional
structure, provisions and constitutional objectives are also essential to have a clear view about
the meanings of a constitutional provision. The absence of clear constitutional provision
recognizing PIL under FDRE Constitution invites inter alia academicians for constitutional
interpretation. The provision declaring access to justice under FDRE Constitution has neither
expressly permitted nor prohibited PIL. But its implied meaning has led academicians to hold
opposing views in arguing as whether PIL is a component of access to justice as described in
Article 37 of FDRE constitution.

Article 9(2) of FDRE Constitution declares as all citizens, organs of state, political organizations,
other associations as well as their officials have the duty to ensure observance of the Constitution
and to obey it. This is a provision which gives the right and responsibility for all citizens, organs
of state, political organizations and associations to ensure the observance of the Constitution
without any condition like the requirement of vested interest in case litigation is the viable
solution of guarding the constitution. However, for the fact that a clear constitutional provision
recognizing PIL and its basic procedural means are not addressed in FDRE constitution, it is

undeniable that PIL lacks the deserving place in FDRE constitution.

There are few subsidiary laws such as the Environmental pollution control proclamation,
environmental impact assessment proclamation, and Federal courts advocacy license and

registration proclamation which allow PIL. However, the practice of PIL is by far less than the
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narrow legal space given to PIL. It is more than a challenge to find a single PIL case from court
files. Only the well known APAP v. FDRE environmental protection authority case is identified
as PIL from federal courts, which was unsuccessfully rejected at the stage of preliminary
objection. The organ interpreting the constitution also practically applies restrictive rules on

those seeking constitutional justice.

In general, the thesis has argued that the FDRE Constitution is permissive to PIL. It has also
shown that as some few subsidiary laws of the country discussed above allows PIL. The
inadequacy of laws allowing PIL and absence of clear procedural law regulating PIL are
identified as a gap which hinders the practice of PIL. The strict rules of vested interest
requirement adopted by the civil procedure code and by a proclamation to re-enact for the
strengthening and specifying the powers and duties of the council of constitutional inquiry of
FDRE prevent potential public interest litigants from approaching courts and organ interpreting
the Constitution respectively. The lack of awareness among the legal community, civic
associations and citizens concerning PIL and its purpose has taken its own share for the weak

practice of PIL even in the area of laws where PIL is permitted.

However, factors demanding PIL in the country has been increasing from time to time. The wide
spread environmental pollution mainly occurring across urban areas and adversely threatening
human life, lack of good governance which is admitted by government, violation of
environmental standards and abuse of human rights in investment activities among many other
calls public interest litigation to ensure the observance of the constitution. The existence of high
barriers of access to justice such as inaccessibility of laws, legal services, courts and high

illiteracy rate requires PIL to fill the gap of realizing justice to the wider public.

Above all ensuring the observance of the constitution which is a right and responsibility given
for all citizens without the requirement of vested interest also requires employing PIL when the
constitutional provisions are violated and transgressed. Therefore upholding constitutionalism,
rule of law, democratic order, economic and social development which the FDRE constitution

aspires to achieve requires genuine PIL.
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4.2. Recommendation.

After thoroughly examining the place and relevance of PIL in Ethiopia, the study has identified
as PIL is component of FDRE Constitution. However, only some few subsidiary laws discussed
above are regulating PIL. The practice of PIL in federal courts and organs interpreting the
constitution is near to none. Considering the existing legal gap and very weak practice of PIL on
one side and the prevailing necessity of PIL on the other side, the study has recommended the
following measures to minimize the problems identified and to enable PIL contributes its own
share for the achievement of constitutional objectives of FDRE constitution such as rule of law,

democratic order, social and economic development.

1. The provisions requiring strict rules of standing to seek constitutional review provided
under the proclamation enacted for strengthening and specifying the powers and duties of
the council of constitutional inquiry proc. No. 798/2013 are contrary to the constitutional
objectives of FDRE Constitution and its constitutional provisions imposing duty of
ensuring the observance of the constitution on citizens. Due to this the study recommends
such unconstitutional provisions of the proclamation to be amended and provision
allowing liberal rules of standing to seek constitutional justice has to be enacted to make
all citizens, organs of state, political organizations, other associations and their officials
ensure the observance of constitution when the viable solution is litigation.

2. Introducing separate special procedural rules regulating PIL from filing pleading up to
execution of judgment is essential. Because applying the procedural rules of private
interest litigation (the existing civil procedure code) in PIL discourage public interest
litigants by imposing cumbersome procedural duty on them and results to a miscarriage
of justice. Furthermore the collaboration and cooperativeness required b/n the bench, the
parties and the government will not be practical by procedural rules governing private
interest litigation rather it calls for the enactment of procedural rules governing PIL.

3. Laws allowing PIL has to be introduced mainly in areas where there is public interest
such as protection of human rights and freedoms.

4. Establishing environmental tribunal or adjudicative organ in the ministry of environment,
forest and climate change is essential to properly handle adjudicate complaints brought

on environmental issues including environmental PIL.
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. Awareness creation concerning PIL and its use has to be made for citizens and civic
associations by stakeholders working in justice sector such as government, law schools
and the legal community in general.

Civic associations and citizens have to utilize the available legal space to vindicate public
interests or rights through PIL. Particularly the rampant and ever growing environmental
problems happening in the major cities of the country and its surrounding requires using
PIL as one means of ensuring people’s right to leave in clean and healthy environment.

. Judicial vigilance is required from the judges, members of CCl and HOF for effective
realization of the constitutional promises such as rule of law, democratic order, lasting
peace and advancing social and economic development which their fulfillment inter alia
requires the full respect of individual and people's fundamental freedoms and rights.

. The FDRE constitution has to be amended and expressly recognize PIL to enable all
citizens’ the guardian of the constitution as it is provided under article 9(2) of FDRE
constitution.

. The civil procedure code of Ethiopia also has to be amended in manner in which it
provides the required legal space for genuine PIL in matters of public interest.
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