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Abstract
This study examines the practical observance ofamunights during criminal investigation

in Oromia special zone surrounding Finfine. It atigts to analyze rights of suspects as it has
been recognized in national, regional and interaatil human rights instruments and effort
is made to explore whether they are respected énpfocess of criminal investigation.
Accordingly, data was collected from three polietethtion centers found the Oromia special
zone surrounding Finfine. Data was collected bothmf primary and secondary sources.
Primary data was obtained through interview, quastiaires and personal observation
where as secondary data from different literatuggsyernment files and legal documents are
reviewed. Questionnaires were disseminated to 4dirded criminal suspects. Interview was
made with key informants from criminal suspectsestigating police and prosecutors and
head of police stations and Justice Office. Theaesh mainly focuses on implementation of
the already guaranteed rights of persons deprividiberty for suspicion of committed crime.
To this end, conditions during detention and inbgation as well as treatments in police
custody are widely examined. Though the Ethiopigllsystem has clearly indicated how
criminal investigation should made and what righk®uld be respected in the process, they
are not implemented well. The study has identitieat sometimes police are arresting
individuals without evidence, criminal suspects ao¢ brought to court in the specified time,
absence of notification of rights, long pre-triagténtions, condition of detention in police
custody are below the minimum standard and absefaxternal monitoring system are
major problems. Finally, the researcher has madeomemendations that could rectify the

existing problems.
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Chapter 1
1.1. Background of the Study

Adequate protection and promotion of all human tsgeind fundamental freedoms requires
all government institutions to discharge an oblwabf respecting human rightsState has
an obligation under international human rights tawespect human rightSAn obligation to
respect human rights is simply refraining from ifgeence in enjoyment of rights. It is an
obligation to restrain from violation of rights. éardingly, any organ of government should
refrain from any act that violates human rightse Ti995 of the FDRE constitution under
article 13 (1) clearly indicates that the fedenadl sstate legislative, executive and judicial
organs have the responsibility to respect and eaftundamental rights and freedoms. This
requires all organs of government to discharger teties in a way that does not violate
human rights. Police, as part of the executive gméug and investigating crime, has an
obligation to respect human rights. However, stsidgws that, it is the degrading actions of
police like torture that create the main problemttie administration of criminal justice.
Most critics on government for violating human tiglare results of excessive use of force by

police officers

Crime is as old as human society and criminalgpare of every society whether modern or
primitive.> The term crime is defined in the Ethiopian crinticade as ‘an act which is
prohibited and made punishable by I&wlt is an offence that is committed in the socitd
which is against the interest of the society thed heen criminalized and punishable by law.
Criminal law is the division of law that definesimes and provides their punishménit.
defines the elements of a crime, the criteria aficral responsibility and guides police

investigationd. The primary objective of criminal law is to maiimdaw and order in the

! Basic Principles on the Role of Lawyers: Adoptgdhe Eighth United Nations Congress on the Prévermf
Crime and the Treatment of Offenders, Havana, C2baugust to 7 September 1990- preamble

2 International Covenant on Civil and Political RigfiCCPR), adopted by United Nations General Asdem
onl6 December 1966, entered into force 23 Marcl® 18iicle 2

3 Cherenet Gebrehiwot (1992), Protection of Fundaaiétuman Rights under the Criminal Procedure Law;
with special reference to the criminal procedurdecof Ethiopia, Senior Essay AAU, Faculty of Law.

* Abiyou Girma (2013), The police and Human right&ihiopia, p13. Available &/WW.abyssinialaw.com
®R. K. Salman 2009, Rights of Accused Person uNifggrian Criminal Justice System: A Need for
Improvement

® Criminal Code of the Federal DemocratiRepublic of Ethiopia, Federal Negarit Gazzeta
Proclamation No. 414/2004

" Joycelyn M. Pollock (2012), Crime and Justice méXica; An Introduction to Criminal Justice, Second
Edition, p. 166

8 Tim Newburn, etal (2007), Handbook of Crimina¥éstigation, p. 95
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society and hence to protect the life and liberftypeople’ It has an indispensable role in
protection of human right£? It is through criminal law that serious human tighiolations
like torture, murder, genocide, crimes against mityand others are criminalized as well as
prosecuted. Punishment of human rights violatiensecessary as it creates accountability,
restores justice and dignity to the victims of abasd ensures peace and security in the
society'' However, balance should be achieved betweerighesrof the individual and the

protection of society.

Criminal investigation is the process of answegogstions of ‘how, where, when, why and
by whom’ a crime was committéd.lt is a police activity directed toward the iddicttion
and apprehension of suspected offenders and thergaid, preservation and presentation of
evidence regarding their alleged crinf@dt requires investigating authorities to assemble
evidence from various sources and directions tvearat a coherent account of a critical
evident. The official purpose of criminal investiiga is to retrieve information that can be
used as evidence in court of |afvThe obtained evidence then becomes the basisdges’
decisions concerning the guilt of prosecuted peemhthe sentences followed those found
guilty. The investigation process involves varigpsrsonal like the police officers, the
prosecutor, accused person, arrested person, ssispeéness and the like.

Criminal investigations are conducted primarily identifying and bringing criminal to court
of law. It helps to prevent crime and ensure peaxckstability in the society. However, In the
name of crime investigation rights of individualositd not be violated. Some people might
think that law enforcement officials can do anythirecessary to bring criminals to justice.
Although it is necessary to bring criminals to josthuman rights of individuals should be
respected in the process. It is because of sonanfoatproblems that criminal investigation
causes to rights of individuals, that rules of eéniah procedure should exist to make sure that

the government acts are in responsible way dunimgirtal investigations and prosecutions to

9 .

Ibid, p. 167
19 Wolfgang K. and Michael R. et al (2007), Inteianal Prosecution of Human Rights Crimes, VerlagliBe
Heidelberg, Germen Berlin, P.11

1 Elin Skaar (2011), Judicial Independence and HuRights in Latin America P.6
12 peter W. Greenwood, 1979, The Rand Criminal ligason Study: Its Finding and Impacts to Date

13 caldwell, R.G. (1965), Criminology'2edition. p.317

14 Karen M. Hess and Christine Hess Orthmann (202@inal Investigation, 9 edition, Delmar, Cengage
Learning, p.7

15 Buckner F. Melton, Jr. (2010) , Criminal justiceélLaw, Infobase Publishing, p.97
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safeguard those right8. Therefore, government's power to investigate crisheuld be

limited to protect individual privacy and securftpm excessive government interferente.

Human rights of suspects must be observed fronmibraent the investigation start until the
criminal proceedings have been completed as vooladf rights during one stage have an
effect on another stad@Still the pre-trial stage is a crucial and sewsititage in the criminal
investigation process because there is confromtdigtween investigating and prosecuting
authorities on one hand and the suspected persdimeoother hand. The investigating and
prosecuting authorities requires securing all avdd evidence and the suspect on his/her side
needs protection from undue interference by theestigating authorities. However, the
suspected person may not have knowledge of landaed not know what rights he/she has
at this stage. Therefore, the pre-trial stage hasgaificant effect on the fairness of the

proceedings as a whole.

In the process of a criminal investigation, althlougertain limitations that are unavoidable in
the deprivation of liberty may be inflicted, dete@s continue to enjoy their fundamental
rights and freedoms like other human beings. Aatusesuspected person should enjoy
human rights like other human being except fewtsdike the right to liberty, that are

limited by law for the purposes of protecting thghts of others and preventing crime.
Therefore, all act of investigating officials shawe restricted by the rights which the law
extends to the accused and suspected persons.

International and national human rights law hawevigled a strict protection for individuals
accused or suspected of an offefitArticle 11 of UDHR declares that ‘everyone charged
with a penal offence has the right to be presunmemdent until proved guilty’® This
indicates that anyone who is suspected or accubeertain crime should be treated as

innocent until proven guilty in trial according taw which guarantees them right to

1% |bid p. 94

7 bid p. 99

18| awyers Committee for Human Rights (200), What air Trial? A Basic Guide to Legal Standards and
Practice, p.4

19 See African Charter on Human and Peoples' Rigiitspted 27 June 1981, entered into force 21 October
1986, article 7. American Convention on Humargh®s, Opened for signature and ratification 22
November 1969, entered in to force on 18 July 1@ri¢le 5 & 8. European Convention for the Pratcof
Human Right and Fundamental Freedoms, Adopted Mavémber 1950 by the Council of Europe and entered
in to force on 3 many 1953, article 5 & 6.

%0 See Universal Declaration of Human Rights (UDH&Jppted and proclaimed by United Nations General
Assembly Resolution 217 A (lll) of 10 December 1948icle 11.

3



defencé’ In addition to this,persons deprived of their liberty shall be treaeith humanity
and with respect for the inherent dignity of therfan persorf” not to be subjected to torture
or cruel, inhuman or degrading treatment or pungshinas it has been articulated in ICCPR.
The ICCPR also guarantees safeguards for detaidegsg interrogation include the
prohibition on compelling people to confess guiltestify against themselves, the exclusion
of evidence obtained as a result of torture otrdatment, the right to an interpreter and the
right to have access to interrogation recéfddhe 1995 of FDRE constitution has explicitly
recognized these rights as rights of arrested peesused person, rights of persons held in

custody and convicted person and prohibition agamsimane treatment.
1.2. Statement of the problem

Criminal suspects are frequently at risk in diffarevays. They are challenged by
accommodation shortages, which sometimes not #eilat pre-trial detention centr&s.
Above this, they are exposed to various forms lefélatment in the investigation process,
which is usually carried out by police. Individuslspected of crime are detained for days
without any charge against him/h&rand search individual's home as they like without
search warrant from the court which is againstrtgkt to privacy. Study also shows that
police usually uses torture as a method of invastg to elicit confessions from criminal
suspects and above that to extort money from thedhta punish them for their alleged

crimes?®’ However, torture has been prohibited under custpingernational law®

Ethiopia has adopted and ratified different natiaral international human rights laws that

safeguard rights of suspects and accused persorth wht minimum standards for the

L International Commission of Jurists, Trial ObséinmaManual for Criminal Proceedings- practition@side
No.5, 2009, p.69

22|CCPR, Supra note 2, article 10

% |bid, article 14 (3)

2 Constitution of the Federal Democratic Rdjpulbf Ethiopia, 1995, proclamation No 1,Negar

Gazetta, year 1,No 1, article 19, 20 & 21

% Addisu Gulilat (2012), The Human Rights of Detairigersons in Ethiopia; Case Study in Addis Ababa: A
thesis Submitted to Addis Ababa University.

% Human Rights Watch Report (2013), They Want af€ssion: Torture and Ill-Treatment in Ethiopia’s
Maekelawi Police Station

2 cambodian League for the Promotion and Defendéumian Rights, Torture in Police Custody in Cambedia
Briefing Paper, April 2003)

% See United Nation Convention against Torture antleOtCruel, Inhuman or Degrading Treatment or
Punishment, Adopted and opened for signature,icatién, and accession by General Assembly Resoluti
39/49 of 10 December 1984



treatment of accused persons. However, these stindee not implemented in practice as
they honoured in words. Individuals are detainedsospicion of committing a crime and
they are often held for weeks, months even forg/bafore a judgment passed on their case
by a court. These individuals are exposed to variobuman treatments and their rights are
violated from the time of their arrest through mdgation and the whole time they spend in
the detention. Amnesty International Report (20d)ealed that in Ethiopia there are ill-
treatments like isolated detention in darks forlgmged periods, sleep deprivation and
beatings, on detained persons who are under igegisth?® Similarly, Human Rights Watch
Report (2013) shows that in Ethiopia there is ‘ffisient’ respect for due process guarantees
during pre-trial detention which places detaineessi of abus€® These make conditions of

pre-trial detention and treatment at j&ilworse than the actual prison.

While investigation and prosecution of a casguires a certain amount of time, the
injustice that the accused person is facitgpukl be taken into consideration. The
nature and level of gravity of the case should tvesered in determining the duration of
investigation®> According to the UN standard, “pre-trial detemtishall last no longer than
necessary and shall be administered humanely atidrespect for the inherent dignity of
human beings’®®* However, the Human Rights Watch World Report @0shows that in
Ethiopia a long pre-trial detention withouthacge, even without access to counselis
common® This undue delay of investigation and pre-triatetition has an adverse effect
suspected person. Therefore, these and other idbaesare observed in the pre-trial
investigation and pre-trial detention needs tortwestigated and analyzed in relation to duty

of government to respect human rights.

29 Amnesty international, World Report 2012: the Sw@itthe World's Human Rights, United Kingdom

% Human Rights Watch, World Report 2013, event3Qdf2

31 Jail is a detention place for pre-trial detainees

32 Rakeb Messele (2002), Enforcement of Human RighEthiopia: Action Professionals’ Association fhe
People (APAP), p.51

33 United Nation Standard Minimum Rules for Non-cuti&b Measures (The Tokyo Rules), adopted by General
Assembly resolution 45/110 of 14 December 1990

% Human Rights Watch, World Report 2012, (availatilattp://www.hrw.org/world-report-2012)
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1.3. Objective of the study
131 General

The basic objective of this study is to explore thspects for human rights of suspected
persons in the process of pre-trial criminal inigadton and identify the major problems and

their possible solutions.
1.3.2. Specific
This study aims at;

v" Critically examining the criminal investigation mess and mechanism in the area under
study and its effectiveness in respecting humahmtsigf criminal suspects.

v' Assessing rights of suspects and accused perdime iwith the criminal investigation
mechanism.

v' Examine whether the investigation mechanism arigyded in the way that safeguard
human rights.

v Investigating the understanding and respect of munght among the investigating
bodies.

v" ldentify problems and challenges around crimingéstigation in maintaining rights of
individuals involved in the process.

v' Suggest possible recommendations for the problenichveould be revealed as

research findings
1.4. Research Questions

In achieving the intended goal this study rises\ailidaddress the following questions;

1. What are the processes of criminal investigatiahtaow they inflict violation of
rights?

2. What mechanisms the investigating authorities asédntify the criminal from
innocent and to what extent are they effectiveespecting human rights?

3. What are the pre-trial rights of individuals sugpeoof certain crime and are the
investigating authorities have deep understandingese rights?

4. Who are responsible for violation of rights in cial investigation and what

measures are taken when ever violations of thgbésroccur?



1.5. Preliminary Literature Review

Rights of individuals deprived his/her liberty foommitting or suspected of committing
certain crime can be violated in various ways #edint stage of criminal administration.
Hence, it can be scrutinized from different perspec The existence of legal framework for
the protection of rights of those individuals iseaof these perspectives and the other one is
the effective implementation of the law for resjpagtand observance rights of individuals

deprived of their liberty.

Accordingly, different researchers have dealt vk rights of persons deprived of their
liberty in one or other perspectives. For examplidisu Gulilat (2012),The Human Rights
of detained persons in Ethioplaas assessed the adequacy of legal protectiodetained
persons and has analyzed the practical conditiatetained persons in Addis Ababa prisons.
Similarly, Giday Meles (2013)Condition of detentions in prisoners of Ethiopihas
examined the treatment and provisions of basidesEs\vfor convicted detainees in the Tigray
Region Adigrat prison. Another is a research don@dsfaye Tadesse (201Ereedom from
Torture, Inhuman or Degrading Treatment or Punishtnehich evaluated the protections of
rights of freedom from torture in some selectedsgms in Oromia region. Gebrehiwet
Hadush (2013)Right to bail under federal anti-corruption lawsnplication on the right of
the accusedhas also tried to examine the extent to whichclproation No0.434/2005
guarantees protection of arrested/accused on dllegeuption offense and its weakness in
accordance with FDRE constitution and internatidnahan rights instruments. Additionally,
Kelali Kiros (2011),The Bail Justice in Ethiopia: Challenges of its Aistration, focus on
the feasibility of administration of bail justice Ethiopia in protecting the interest of the

state and the rights of detainees and idengfyits challenges.

Therefore, the researcher believes that rightsndividuals pertaining exclusively to the
process of criminal investigation are not addressethose researchers. Some of the works
only focus on the post-investigation rights likee thonditions and treatment of detained
person in the prison centres. Other mainly analyhedegal framework and its implications
on the rights of accused person which is basi@tipcuments analysis. Hence, this research
focuses on evaluating the practical observancéefitready guaranteed individual rights in

the process of criminal investigation.



1.6. Significance of the study

This study will help the government and societygeneral and the criminal investigator in
particular to know problems related to investigatjgrocess. Especially it will have a far
reaching importance for police and prosecutor whe asually at the front of crime

investigation, to identify their weakness on prtter fundamental rights of individuals

during their investigation. It will give a recomnudation on the problems identified so that
any concerned body can take measure on those prslile realize the respect for human
rights during criminal investigation. It will servas one literature in providing insight
knowledge for any further researches in the saraa. dt will also contribute knowledge to

the existing discourse on the issue under study.
1.7. Scope of the study

To make the research manageable in the allocatedand resource, the scope of the study is
limited to some selected towns of Oromia specialezeurrounding Finfine. The Oromia
special zone surrounding Finfine consists of 6 wWaseand 8 town administration. From
these two towns administration and one woreda alect®d purposively based on their
convenience for collecting data. These are Sulolen, Burayu town and Sululta woreda.
The researcher is more familiar with these comnmesids compared to others and this will
minimize the challenges on collecting data. Thegtonly covers human rights pertaining to
individuals undergoing pre-trial criminal investiga. Process during and after trial
proceeding is not covered under this study. Theeefemphasizes is given to pre-trial right of
suspected person that are recognized in interratiarman rights documents and ratified by
Ethiopia.

1.8. Methodology of the Resear ch

As described by Leedy and Ormrod methodology asgarch is a general approach that the
researcher follows in carrying out the resedrcHence, it describes the specific tools the
researcher select in conducting the study. To aehike objective of this study a mixed

= Leedy, P.D. & Ormrod, J.E. (2005), Practical resea- planning and desigri”&dition Research Design.
P.12



research methddl was used. As described by Dawson triangulationmtining both
gualitative and quantitative research), is a goagisaof approaching research as it enables us
to work against the weaknesses in both qualitatime quantitative research.Hence,
integrating both qualitative and quantitative ag@o embraces the best of both methods. A
mixed research is good to “gain fuller understagdifthe research problem and to clarify a
given research result® It also enhances the credibility of the reseaiicidifig. *° This
methodology is selected based on the questionsdraisd objectives intended in the research.
It is mainly to measure to what extent human rigires respected in the process of criminal

investigation and to know the experience and fgsliof individuals suspected of crime.
1.8.1. Population

As stated earlier, the objective of this studyoigxplore the respect for human rights in pre-
trial criminal investigation in Oromia special zosarrounding Finfine. Accordingly, the
target population of the study are the investiga{police and prosecutor) and the suspects

found in this zone.
1.8.2. Sampling Technique

Sampling is the process or technique of selectisgitable sample or representative of the
population from which it is taken, for the purposd determining parameters or
characteristics of the whole populati!nBoth simple random sampling and purposive
sampling are used to draw a sample representatiom the existing population. In simple
random sampling every unit of the population hdsmawn, non-zero probability of being
selected” It is a common and preferable in a probability ptng technique because its
selection procedure is the best way to avoid safipk' Purposive sampling has been used

to select a sample of police station up on which tivestigation was made.

36 “Mixed methods research is the type of researchhiciwa researcher combines elements of qualitative
guantitative approaches for the purpose of breaattd depth of understanding and corroboratiofohnson et
al. 2007

37 catherine Dawson (2002), Practical Research MsthHe@0

3 Cited in Yitayew A. and Wondemagegn .T (2013), lunRights Research: A Practical Guide Book on
Methodology and Methods. p. 151 Center for Humah®, Addis Ababa University

% Ibid, p. 150

40 Kultar Singh (2007), Quantitative Social Resedvigthods. P. 89

*!|bid, P. 103

2 Mike M.C and Wing H.C (2007), Research Methodslfaw, Edinburgh University Press. p. 55
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1.8.3. Data Collection Tools

For collecting required data both primary and sdeoy sources are used to come up with

more comprehensive understanding on the questiaised in this paper. However, as

primary data are closest to the truth and are dftermost valid, illuminating and the most

truth- manifesting® more emphasize was given to it. Accordingly, thiéofving tools of data

collections were used to obtain the required data.

Interview- An interview is used to collect primary data frondividuals who have an
experience of certain events or practice. Forphipose the researcher employed a semi-
structured interview, which as stated by Dawsondue ‘know specific information
which can be compared and contrasted with infomnagiained in other interview$".
The interview was made with key informants to gateerinformation on the practical
observance of human rights in the process of camnvestigation.

Questionnaires- Both close ended and open ended questions were tasedllect a
guantitative data from informants on issues undeestigation. Complimenting close
ended question with open ended questions allowsnrdnts to give an explanation on
the answers they give to the close-ended questiohscordingly, close ended questions
are mainly prepared and supported by open endestigag to collect data from a sample
drawn through simple random sampling.

Document analysis- Different internationaand national human rights documents which
have direct relation to the topic were analyzeddlation to their practicality. These
documents include UDHR, ICCPR, FDRE Constitutiomasd different principles,
guidelines and standards on the rights as wellesgnhents of suspected, accused and
detained persons. In addition to these, relevaetalures like books, journals and
research paper were used as other source of infiomTar this study.

*3Lee, P.D & Ormrod, J.E, Supra note 35, P. 89
4 Supra note at 37, P. 28
“5 Yitayew A. and Wondemagegn .T (2013), supra nb&ap. 103
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1.9. Ethical Consideration

By taking into consideration, the sensitivity oétlssue under study the researcher has taken
different majors for ethics of research. The red®ar collected data depending on the
principles ofinformed conserif by explaining the purpose of the research to réigipants

and that participation is only voluntarily. Depemglion the interest of the informants
confidentiality of the interviewee have been prtadc Different measures were taken to
protect the participant from harm that may reswtinf uncovering information during
interview. The researcher also takes other measuhe® collecting data and asks for
different government documents by being patient @amproaching friendly with the
informants. This has helped the researcher foregauty valid and reliable data from the

informants.
1.10.  Organization of the Paper

The research paper has been organized in five efsapThe first chapter provides an
introduction to the study, which includes, backgrdwf the study, statement of the problem,
objective of the study, scope of the study, researethodology, significance of the study,
limitation of the study and ethical considemat In chapter two conceptual and legal
frameworks of criminal investigation has been désad. Under this key term are defined,
process and stages of criminal investigation aesented. Chapter three is devoted to
analysis of human rights of criminal suspects. eddhe contents of pre-trial rights of
suspects recognized in international Human rigmstraments as well as the FDRE
constitutions, their respects in criminal invedtiga as well as the role of duty bearer has
been thoroughly discussed. Chapter four deals anidysis of data collected from various
sources through different methods and interpretagiod finding of the research. The final

chapter is dedicated to conclusion of researchreacmimmendations.

%t involves ensuring that potential participantsvieaa clear understanding of the purpose of theysttiae
funder, the organisation or individuals conductibghow the data will be used, and what participatiwill
mean for themJane R. and Jane L. ,2003 :76)
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CHAPTER 2

Conceptual and Legal Framework of Criminal I nvestigation
2.1. Introduction

It would be necessary to have an insight idea abonte and criminal investigation before
rushing into rights of criminal suspects which iscdssed under chapter three. Accordingly,
this chapter deals with the concept of crime amaioal investigation, process and procedure
of criminal investigation to assist reader to hawackground knowledge on criminal

investigation.

2.2. What isCrime?

The concept of crime articulates social unity i tay that it signifies what constitutes
acceptable and unacceptable behaviour in certaiietyo Every society formulates certain
rules to regulate the behavior of its membersytbkation of which is forbidden and declared
as crime. For this reason the definition of crimeri@s from society to society as it is
recreated, affirmed and mobilized in daily livesastlinary citizen. It is societal definition
than just workers in the justice systéfiThe way society thinks about crime and how
individuals supposed to be responsible for crimin@haviour influences law enforcement
practices and the penalties administéfeHence crime is a socio-political dynamic, not a
static and natural phenomenon. What is a crime iangot varies with time and across
country, as well as the penalties linked witfPitTherefore, it the state, through criminal law,
which defines acts as a crime and determinesiitsral penalties.

Blackstone, an English jurist, defined crime as aah committed or omitted in violation of
public law, either forbidding or commanding ¥. Similarly, a Criminologist Paul Tappan
also defined crime as “an intentional act or oneissh violation of criminal law committed
without defence or justification, and sanctionedthy state as a felony or misdemearibr.”

The criminal code of Ethiopia also put the defomtiof crime as;

" Kathleen Daly (2011), Aims of the Criminal Justigstem. P. 4

8 Nathalie Rosiers and Steven Bittle (2004), Whaa I6rime? Defining Criminal Conduct in Contemporary
Society.

9 Kathleen, Supra note 47, P. 4

*0 As Cited in Joycelyn M. Pollock (2012), Crime ahstice in America; An Introduction to Criminal fias,

2" Edition. P.166.

*1 As Cited in Dennis Hoffman (2000), Criminal JustitDG Books Worldwide. P. 25
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“Crime is an act, which is prohibited andade punishable by law.
In this Code, an act consists of tlemmission of what is

prohibited or the omission of what is prescribeddwy”.>?

Crime has been adversely affecting the societidsott developed and developing countries
by declining the quality of life through endangg human right and fundamental
freedom and thus posing a serious challengeg@ommunity> The realisation of human

rights protection is impossible in an environmeintear and insecurity, where there is a high
level of crime. Beyond violating rights of victimstime creates bitterness over the rights of

criminals.
2.3.  Criminal Investigation Defined

A criminal investigation is the process of discangr collecting, preparing, identifying and
presenting evidence to determine what happenedwéradis responsiblé® It is orientated
towards cracking crime, identifying perpetratoesjriching prosecutions, proving guilt at trial
and bringing offenders to justiGTo this end, clues from various sources are gathand
combined until a coherent story of the criminalrvis obtained® A criminal investigation
helps to gather evidence to identify a suspectsamqmport an arrest. Legal arrest cannot be

made for an act that is not defined by statuterdinance as a crime.

Although everyone has a notion of what crime isestigators, usually police officers, must

have a very precise understanding of what it méhAs.explained by Hess and Orthmann;

“Police investigations involve great attention tetall, an exceptionally
suspicious nature at the appropriate time, coraidertraining in the

classroom and the field, an unusual ability to wbtaformation from

*2 Criminal Code of Ethiopia, Supra note 6, artiche(2)

%3 Leul Woldu (2003), The Application of Data Miniiig Crime Prevention: The Case Of Oromia Police
Commission. A Thesis Submitted to the School Gidbate Studies of Addis Ababa University, P.44

** Supra note at 14, P.6

% Tim Newburn, Tom Williamson and Alan Wright (200Handbook of Criminal Investigation: Willan
Publishing, New York, p. 95

% Karl Ask and Par Anders Granhag (2007), MotivagidBias in Criminal Investigators’ Judgments of Wéiss
Reliability: Journal of Applied Social Psycholo@Q07, 37, 3, pp.561-591. Blackwell Publishing, Inc

" Dennis Hoffman (2000), Criminal Justice: IDG Boakerldwide, Incp, p.4

8 Karen M, Hess Christine Hess, Supra note 14, p.12
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diverse types of personalities under adverse cistamces and endless
patience and perseverance”.
Therefore, to be a Successful investigator a polesds to develop both scientific knowledge
acquired by study and experience and the skillsied| by the artful application of learned

techniques.

24. Processof Criminal Investigation
2.4.1. Search

Search is one of the tasks of the investigativécpaluring investigation, in which search is
conducted for items that are considered to be asexVidence during the trial. As defined by
Hess and Orthmannséarch is looking through a house or other buildiagperson or a
vehicle to find contraband or illicit or stolen grerty, or some evidence of guilt to be used in
prosecuting a criminal action or offeris® It is mainly done to develop associative evidence
or to find evidence that could link a suspect te t1ime®® Searching is a vital task in
criminal investigations as through searching, ewdeof crime and against criminals is
obtained. However, what is equally important ist tha investigators understanding of the
laws relating to searches. Every search must lelyfibased on an understanding of the
restrictions under which police officers must opefa

Search can be conducted either on the arrestedmer®n the premises of suspected person.
Search requires probable causeProbable cause is the minimum amount of inforomati
necessary to cause a reasonable person to bdieva trime has been or is being committed
by a person who is about to be arrested or sush&ctes explained by Jetmore probable
cause is “less than proof, but more than suspithiah a crime is being, has been or will be

committed”®*

To conduct search police officers must appearrbefojudge and establish
probable cause to believe that the location costawvidence of a crime and specifically

describe that evidence. Accordingly, a court isssearch warrant only on finding that there

> Karen M. Hess and Christine Hess Orthmann , Supi@at 14, p. 8

Ibid, p.93

®1 James W. Osterburg and Richard H. Ward (2010jni@sil Investigation: A Method for Reconstructing th
Past, Sixth Edition, p.96

%2 Karen M. Hess and Christine Hess Orthmann ,Supteat 14

% Simeneh, K. 2001. The law of criminal proceduremomntaries and exercise Ethiopia: unpublished tiahter
p.12

% Cited in Karen M. Hess and Christine Hess Orthma®upra note at 14, p. 96
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is probable cause to believe that evidence of aifsperime will be found in the location to

be searchetf

Search as stipulated in the Ethiopian criminal pdure code could not conducted unless the
police officer or member of the police is in passen of a search warrant from the court
so as not to affect right to privatdyySearch warrants represent an authorization by the
court for investigators to enter a designated #irec and search for specific items.
Additionally, a search conducted with a warrant moes limited to the specific area and

specific items named in the warrant, in accordanitie the particularity requiremeft.

Lawful searches must satisfy certain proceduraliireqnents, such as informing the person
to be searched of the police officer's name andcpdtation as well as the reason for the
search’® Moreover, search is closely associated with thiettio privacy of individual, so any
neglect of the procedural requirements and formealiis an arbitrary interference with this
protected right. Therefore, it is a mandatory tfug police to have a search warrant before
searching any premises and property of suspectordingly, court issue a search warrant
only on finding that there is probable cause taeel that evidence of a specific crime will

be found in the location to be searchgd.

However, search without a warrant could be allowedome exceptional cases to avoid
delay that may result in impediment of justiééience, Search without warrant is interpreted
and applied narrowly and strictly. Accordingly, sglawithout warrant may be conducted in
the following cases;

I. There is a flagrant offence,

ii. Information is given to the police that there iagenable cause for
suspecting that items which could be used as nahtevidence in
respect of an offence may be destroyed

ii. The offence of which the person is suspeabkdis punishable

with more than three years imprisonmént.

8 Martha Bridegam (2005), Search and Seizure; Caéfsrise Publishers, United States of America
% Criminal Procedure Code of Ethiopia, Negarit Gezd?roclamation No. 185/1961

%7 Ibid article 33 (2)

% paul Roberts (2007), Law and Criminal Investigatid/illan Publishing Ltd, ps. 92-146.

%9 Martha Bridegam, Supra note 65

0 Criminal Procedure Code of Ethiopia, Supra notadiéle 32 (2)

™ Ibid article 32 (2)
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24.2. Seizure

Seizureis among process of criminal investigation whiclihauzes the police to collect
material evidence that might later be presentecoimrt/? Seizure can be conducted on the
suspects and some objects which have a relationsHipe alleged crime. Evidence that is
seized illegally will be of no value. Seizure isxdocted with court seizure warrants issued to
perform seizures. The police have to convince thetdo obtain search warrant by satisfying

it that the suspect is the offender and the casueas the seizure warrant to seize the person
whenever and wherever he/she is found by police.

Therefore, seizure can only be conducted in acoeoelavith the law so as not to violate
rights to liberty of individuals. Though seizurermally demands a seizure warrant, in cases
of flagrant offence police have the right to sdize suspect and the objects that are linked to
the crime without warrarft According to the 1961 criminal procedure code dfi@pia
flagrant offence is an offence which the suspest dygparently been found committing, or

attempting to commit or has just committed.
24.3. Arrest

Once a suspect has been identified, the next stap arrest. It is one of the most common
means of controlling and preventing crime. Arrasaipreliminary step in the process of the
prosecution of a suspected offender. As it has bleéined in the Body of Principles for the
Protection of All persons under any Form of Dewmtor Imprisonment arrest the act of
apprehending a person for the alleged commissiorarofoffice or by the action of an
authority. Unlike this, the term arrest is not defined in otlwternational human rights
instruments. Therefore, it is necessary for lavoer@ment officials to depend on the national

legislation to exercise power of arrest.

"2 paul Roberts, Supra note 68, pp. 92-146
73 Criminal Procedure Code of Ethiopia, Supra noteaicle 51
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Arrest can also be defined as;

“The act of taking a person into custody underathority of the law or by
compulsion of another kind and includes the pefroth the moment he is
placed under restraint up to the time he is brouggfore an authority
competent to order his continued custody or toassehim”’*
Hence, arrest in general terms is “the taking opesison into custody in the manner
authorized by law for the purpose of presenting geason before a court to answer for the
commission of a crime.” From this definition we aamderstand that the primary purpose of
an arrest is the apprehension of a person suspetteé commission of a criminal offence
and to restrain him/her from committing, or contimuto commit’® It ensures the subsequent
attendance of the suspected person before a couthe event that a prosecution is
commenced. However, arrest is not the only meansftandance can also be required by a
summons, which states the matter of the informa#ind requires the alleged offender to

appear before a justice at a specified time ancepla

Though it does not specify the circumstances undiéch an arrest is considered reasonable,
the ICCPR declares that any detention must be meha$® and necessary. Arrest should
generally be based upon an arrest warraieds by a neutral judicial officer or judge.
An arrest without warrant is justified only in axt@ordinary circumstances, where obtaining
an arrest warrant is not practicable such as thsesmce of flight risk or a threat to public

safety. Additionally, police can make a warrantlasgst for flagrant offence.
2.4.4. Interrogation

Interrogation as a practical matter, involves sah#e most important functions of police:
the investigation of crime, the apprehension otwders, the restoration of order, and the
deterrence of future crinf.As defined by Saul Kassin “interrogation is a gpilesumptive
process, a theory-driven social interaction ledabyauthority figure who holds a strong a
priori belief about the target and who measuresesg by his or her ability to extract a

confessioh.”” Acccording to Osterburg and H. Ward the main psepof interrogation is to

" United Nations, Study of the Right of Everyoneb® Free From Arbitrary Arrest, Detention and Ex8é,
U.N. ESCOR Supp. (No.8) at 5, U.N. Doc. E/CN.4/828/. | (1964).

> Paul Roberts, Supra note 68, pp 92-146

® Richard A. Leo (2008), Police Interrogation and éxioan Justice, Harvard University Press

" Cited Richard A. Leo supra note at 76, p.9
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elicit information from a suspect who may supprieesfacts, or from people whose answers

might be colour by close ties to a susgéct.

Interrogation and confession-taking is often nemgs investigating and solving serious
crime like murder and rape as it may be difficaliobtain other evidence of guilt. Therefore,
if done properly, interrogation can thus be an digaied social benefit and if not done
properly, however, interrogation can be an unmiédasocial disaster. Coercive interrogation
can lead to police-induced false confessions, whiohturn, can lead to the wrongful

prosecution, conviction, and incarceration of theoicent’”
25. Criminal investigations Procedurein Ethiopia

The process of the criminal procedure begins witlquasition of information on the
commission of crime either from the society or pelimember. The Public prosecutor is
authorised to give the necessary orders and ingtnscto the police and must ensure that the
police carry out their duties in accordance wita thw®® The police have the authority to
keep the suspected person in detention for 48 Hbutsthe police are of the opinion that
same person should not be released, the policg bim/her before court. The judge can
order the suspect to be held in custody for a gesiol4 days. If the police investigation is
not completed, the investigating police officer nagply to the court for another 14 days in
order to enable the completion of the investigatfofihe police officer will then inform the
judge about the development of the investigationdooted to date and explain the steps to
be taken during the next 14 days. As long as thkcepchave not completed their
investigation, the defendant remains in custodpdperought before the court every fourteen
days. However, in the case of individual suspedkterrorism act, the period remand is
longer to a minimum of 28 days for which a totaiéi not more than four montfs.

After the police completed the investigation he/slkead the case file to the office of the

public prosecutor. It is at this time that the palprosecutor informed of the case and

8 James W. Osterburg and Richard H. Ward (2010jni@ail Investigation: A Method for Reconstructing th
Past, Sixth Edition, p.239

¥ Supra note at 76

8 Criminal Procedure Code of Ethiopia, Supra notaiéle 8 (2)

81 See Criminal Procedure Code of Ethiopia, ar@8€1), supra note at 66 and FDRE Constitutiortierti9,
supra note at 24

8 Criminal Procedure Code of Ethiopia, Supra no@6atarticle 59 (2)

8 Federal Democratic Republic of Ethiopia, anti4eism, Proclamation, 2009, proc. No. 652, Negasar&ta,
Year 15, No.57
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become aware of the investigation in detail. Atfeis the defendant is no longer brought
before the court on a regular basis expect fortilaé Therefore, the defendant must wait
until the beginning of the trial for his or her meourt appearance. It is the court that shall fix
a date for hearing and sends a summons with the eienotifying the accused that a charge
as against him is field and he shall appear pelisooa such a date as mentioned in the

summons.

After receiving the investigation file from the pmd, the public prosecutor can take one of

the following decisions:
I.  Draw a charge and sent it to the court

When the charge has been sent to the court, dge jixes a date for a first hearing. The first
hearing deals only with the issues of plea and whth selection of the witnesses that the
prosecutor and the defendant want to summon tad.clbus at this point of the proceeding
that the defendant hears the charge for the vesy fime. Only the charge, no written
statements, no results of the police investigaticngiven to the defendant. If the defendant
pleads not guilty, the judge will order the progecuo bring forward the evidence. The court
fixes a date for a new hearing. A defendant hasritite to be released on bail when the
offence s/he is charged does not carry the deathltyeor rigorous imprisonment for fifteen

years®

If a defendant is free on bail and the judge fitlts defendant guilty and imposes a prison
sentence, the defendant is immediately re-arreated returned to jail. If he/she appeals,
he/she must ask the appellate court to set a nggw ba

[I.  Orders the Police to undertake further investigmatio

The prosecutor may send the case back to theepdédic further investigation. Up on
completion of the reinvestigation the police sehd tase back to the prosecutor. The

prosecutor will then send the file to court.

# See Criminal Procedure Code of Ethiopia, Supra 66tarticle63 (1)
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[, Dismiss the case

If the prosecutor decides to discontinue a Tase/she is required to send a detailed report
giving the reasons for this decision and must kece signed approval from the head of

prosecutors. After giving the approval not to ing8 proceedings, the head of the public

prosecutors also sends the file to the Ministedusitice or the Head of Justice Bureau, each
of whom has the authority to repeal the decision.

8 For criteria to dismiss cases, please read Cahfrocedure Code of Ethiopia, article 42, sumte at 66
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CHAPTER 3

Human Rights of Suspectsof a Crime
3.1. Introduction

Human rights are commonly understood as being thigges which are inherent to the
human being. The concept of human rights acknoveedbat every single human being is
entitled to enjoy his or her human rights withoigtidction as to race, colour, sex, language,
religion, political or other opinion, national oodal origin, property, birth or other stafifs.
Hence the aspiration to protect the human dignitglbhuman beings is at the core of the
human rights concepf. Human rights are legally guaranteed by humartsitgtw, protecting
individuals against actions which interfere witmd@amental freedoms and human digfity.
They are expressed in treaties, customary intenmatilaw, bodies of principles and other

sources of law. Human rights law places an obligatin States to respect, protect and fulfil.

Human rights principally involve the relationshipttveen the individual and the state, and
sometimes also among individuals. Accordingly, tdek of protecting and promoting human
rights is primarily a national one. It is at thetioaal level that the first line of defence must
exist. The international instruments which stipelatontemporary standards and the
international monitoring bodies which scrutinizetiomal performance are essentially
complementary in nature and hence they are nobstitute for domestic initiatives.Hence

it is the applications of those principles of humaghts at the national and local level that

matter in the respect, protection and promotiohurhan rights.

However, human rights are not absolute in theiumags there are limitations on certain

rights.

“The enjoyment of certain rights can be restridgtedpecific circumstances.
For example, if an individual is found guilty ofcame after a fair trial, the
State may lawfully restrict a person’s freedom ofovement by
imprisonment. Restrictions on civil and politicalghts may only be

imposed if the limitation is determined by law iy for the purposes of

8 Vienna Declaration and Programme of Action, addig the world conference on Human Rights in Vienna
on 25 June 1993

87 Wolfgang Benedek (2012), Understanding Human Rigtfanual on Human Rights Education. p.28

8 Office of the High Commissioner for Human Rightsiman Rights: A Basic Handbook for UN Staff, United
Nations. P.3

8 Nihal Jayawickrama (2002), The Judicial Applicatiof Human Rights Law; National, Regional and
International Jurisprudence, p.95
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securing due recognition of the rights of otherdl ah meeting the just
requirements of morality, public order and the gehewelfare in a
democratic society™
This chapter mainly focuses on human rights of rahsuspect during criminal
investigation as they are recognized under diffenational and international human

rights documents.

3.2. Pre-trial Rights of Suspects

ICCPR provides protection for the civil and polticights. Most of rights guaranteed under
this Covenant focuses mainly on protecting citizieom the abuse of state power. Countries
bound by it or ratified it have an obligation tepect rights of its people. The covenant does
not only oblige states to respect and protect hungirts, but also to fulfil by taking the
necessary steps, in accordance with its constiiait processes and with the provisions
of the Covenant, to adopt such legislative tiebimeasures as may be necessary to give
effect to the rights recognized in the CoverfaniEthiopia is among states that ratified the

ICCPR and hence has an obligation to implementigiav contained in the covenant.

The ICCPR also provide basic and comprehengiveciples which are to be respected
in developing and implementing various inteloral instruments in crime prevention
and criminal justice. Therefore it provides theedt and concrete guidelines in the criminal
justice reform for the state partyThe criminal justice must ensure a balance betwie

interest of the public to prevent crime atie protection of individual human rights.
The criminal cases involve several stages befoee attual trial and afterward. These

processes include post-arrest or pre-trial phasetrial, and the post-trial phaSe.

The risk of human rights abuse starts at the it@tnent that officials raise suspicions against
a person, through the moment of arrest, intqaee detention, during the trial, during
all appeals, right through to the impositiofi any punishmerf Human rights needs to
uphold in the police station, the interrogationmdhe detention centre, the court and the
prison cell, otherwise the government hasethiln its duties and the justice system itself

% Office of the High Commissioner for Human Rightsp8 note 88, P.5
®LICCPR, Supra note 2, article 2(2)
92 H
Ibid
% Buckner F. Melton, Supra note 15, p. 111
% See Amnesty International, Fair Trials Manual, &raber 1998
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loses credibility’> Criminal suspects are protected in varies intésnat and national human
rights instrument and as such guaranteed diffetights to be respected in the whole trial
process. The investigation stage of a criminal dese been recognized as more important
than the trial phase because many more peoplaibpecs to investigative processes than will
ever be brought to tridf. As far as this thesis focuses on the pre-trigits of suspects, key
rights of criminal suspects that are recognizehim international human rights instruments

that are ratified by Ethiopia and the national doeuats are discussed below.

1. TheProhibition on Arbitrary Arrest and Detention
1.1 RighttoLiberty

Right to liberty is one of the fundamental humaghts, recognized in international human
rights instruments and national constitutions tgtmut the world’ Everyone has a right to
individual liberty. Article 3 of UDHR declares thdEveryone has the right to life, liberty and
security of person.” Similarly, ICCPR under arti®lfl) sates that “Everyone has the right to
liberty and security of person. No one shall bejesttbd to arbitrary arrest or detention. No
one shall be deprived of his liberty except on sgobunds and in accordance with such
procedure as are established by law.” African @Gnash Human and Peoples’ rights has also
recognized right to liberty in similar way. Ethiaphas ratified both ICCPR and ACHPR and
as such has an obligation to implement this prowisiFor that matter the 1995 Ethiopia
constitution has an explicit provision on the rigbtliberty. Article 17 of the Constitution

states that;

“No one shall be deprived of his or her liberty epton such grounds and
in accordance with such procedure as are estatllisiidaw. No person
may be subjected to arbitrary arrest, and no persmnbe detained without
a charge or conviction against hith”
However, when a detention becomes an arbitraryotsclearly defined under the FDRE

constitution as well as other human rights instnisie But, the Commission on Human

% Lu Yanbin (2010), A Critique of Human Rights Priten for Suspects in the Chinese Criminal Justice
System: An Examination of the Extent to which Thisrand Could in Future Be Compatibility between
Chinese Law and Practice and International HumaghtRiNorms. Doctoral thesis, Durham University.
Available at Durham E-Theses Onlirigtp://etheses.dur.ac.uk/411/

% Cape (2007), As cited in Clifford Msiska and Victdhango, et al (2013), Pre-Trial Detention Custditye
Limits Ensuring Compliance in Malawi, p.8

" United Nations Office on Drugs and Crime, Handbobkasic principles and promising practices on
Alternatives to Imprisonment, New York, 2007.p.4

% FDRE Constitution, Supra note 24, article 17
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Rights under resolution 1997/50 has considereddiyativation of liberty is not arbitrary if it
results from a final decision taken by a domestidigial instance and which is (a) in
accordance with domestic law; and (b) in accordawdd other relevant international
standards set forth in the Universal Declaration Hhiman Rights and the relevant

international instruments accepted by the Statesarned.

Most police forces in the world follow the practioé stopping suspicious persons on the
street for the purposes of questioning them ancbtwucting some form of investigatidh.
However, this might be against freedom of individu&done without a proof or evidences
that a crime has been committed. Thus such poverdd be limited to situations in which it
is strictly necessary and safeguards should beigedvto prevent the exploitation of
powers'® The United Nations resolution on Principles oe fffective Prevention and
Investigation of Extra-Legal, Arbitrary and SumméExecutions also encouraged world
governments to ensure strict control, includingesmicchain of command, over all officials
responsible for the apprehension, arrest, detentiostody, and imprisonment, as well as

those officials authorized by law to use force firehrms*®*

Every government has the duty to investigate andgbto justice those responsible for
crimes'®? For this purpose, governments may deprive rigtib&rty of individuals in certain
prescribed and limited circumstances in accordamitle the law. However, it must take
certain steps to ensure that the deprivation isambitrary through safeguarding rights of
detained persotf® International human rights standards only perrerivation of liberty
when there is a ‘reasonable suspicion’ that a pehss committed an offence. Even though
what may be regarded as reasonable depends omstamce it may be understood as “the
existence of fact or information, which would sBtian objective observer that the person
concerned might have committed the offett® Additionally, arrest and detention should

only be carried out by authorized person for thappse. However, it is a common practice

** Danish Institute for Human Rights (2002), Policel &#tuman Rights Manual for Police Training,

199 1pid P.25

191 The United Nations resolution on Principles oe Effective Prevention and Investigation of Extrghl,
Arbitrary and Summary Executions (recommended kyEbonomic and Social Council Res. 1989/66, May 24,
1989).

192 Sypra note at 95, p. 26

193 Amnesty international, “Locked Away; Sri Lanka'e@irity Detainees”, 2012, p. 18. Available at
www.amnesty.org

1% Danish Institute for Human RightSupra not 99, P.28
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in some countries that members of the securityeforcarry out arrests and detentions

although they have no power in law to do*%b.

1.2 Right to beInformed Immediately of the Reasons for Detention

“Anyone who is arrested shall be informed, at timetof arrest, of the

reasons for his arrest and shall be promiftljnformed of any charges

against him.**’
Individuals must be promptly informed of the reasdor an arrest, and of any charges, in a
language that they understand and in sufficieletail to enable them to take
proceedings to have the lawfulness of their detentiecided speedily. This information is
key requirement to allow detainees to challenge lduality of the arrest and detention.
Therefore, the information on the reasons of desenmhust be specific, simple, non-technical
language that he/she can understand and cleamextiola of the legal and factual basis for
the detention should be includ®d.The information must be sufficient to permit thetained
to challenge the legality of his/her detention. H@er, practically the issues of language
would pose a question. For example what would b diothe arresting official cannot speak
the language that the arrested person can undé?st&uch cases should be included in the

law, if we deserve the practicability of the rights

UN Body of Principles for the Protection afi Persons under any Form of Detention
or Imprisonment, Principle 12 requires that tlwdlowing information be duly recorded

and to be communicated to the detained persontustoer council.

» The reasons for the arrest;

» The time of the arrest and the taking of the &ekperson to a place of custody
as well as that of his first appearance beforaleial or other authority;

» The identity of the law enforcement officials cormed; and

» Precise information concerning the place of custody

195 Amnesty International, Supra note 94

1% No time limits are clearly stated within the huntéghts standards, and it is to be determined oase by
case basis. The Human Rights Committee has sta#d.t. .delays should not exceed a few dajiduman
Rights Committee General Comment 8, para. 2]

197 |CCPR, Supra note 2, Art.9 (2)
1% Danish Institute for Human RightSypra not 99, P.32
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Detaining a person simply for a presumed connectiith subversive activities without
providing an explanation as to the scope and megaofn'subversive activities®, is not

sufficient justification-*°

1.3 Right to Notification of Rights

In order to exercise them, suspects must be infdrtheir rights. International standards
require detainees to be informed their rights amiked and all the rules governing their daily
life.*** The Body of Principle for the Protection of allrfen Under any Form of Detention or
Imprisonment stipulates that;

“Any person shall, at the moment of arrest andhat tommencement of

detention or imprisonment, or promptly thereaftee provided by the

authority responsible for his arrest, detentiomgsrisonment, respectively,

with information on and an explanation of his rgtand how to avall

himself of such rights*?
The notification of rights, therefore, must includeth procedural rights and the way these
rights could be claimed and practiced. Detaineesnawst venerable to police abuse during
early stage detention, when officials are undesgquee to secure information from théhh.
At this time notification of their rights is cru¢io prevent the abuses.

2. TheRight to Legal Counsel and the Right to be Brought Promptly Before
a Judge

International law requires that “anyone arresteddetained on a criminal charge shall be
brought promptly before a judge or other officethauized by law to exercise judicial
power”™* The Ethiopian constitution also specifies thaérgons arrested have the right to
be brought before a court within 48 hours of theirest”**> Such time does not include a

time required to journey from place of detentiorcoairt.

199 subversive activity isract which constitute a criminal offence under iblevant legislation

10 See HR Committee: Communication No. 33/1978aaa@ 12-13.

11 standard Minimum Rules for the Treatment of PrissnAdopted by first United Nations Congress an th
Privation of Crime & the Treatment of Offenders|chat Geneva in 1955, and approved by the Econamic
Social Council by its resolution 663 C (XXIV) of 3uly 1957 and 2076 (LXII) of 13 May 1977. Rule 35

12 Body of Principles for the Protection of All Pensounder Any Form of Detention or Imprisonment, Al
by General Assembly Resolution 43/173 of 9 Decemb@88, principle 13

113 Association for the Prevention of Torture (APT)pMtoring Police Custody; A practical guide, Jaryuar
2013

14 Supra note at 2, article 9 (3)

15 Supra not at 24, article 19 (3)
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Individuals arrested must be brought promptly befarjudicial authority so that the court
may determine whether an initial detention wasifjest and whether or not the accused shall
be remanded in custody pending trial. This safedjisicontained within each of the major
international and regional human rights instrumewtken brought before such an authority,
a detained person has the right to make a statevnethie treatment received by him while in
custody*'® As summarized by Gordan Kalajdziev et al (2008 purposes of the review

before a judge include:

» To assess whether sufficient legal reason exighfoarrest
» To prevent violations of the detainee's fundamenmgaks
» To assess whether detention before trial is nepessa

» To safeguard the well being of the detainee

The right to legal counsel is also essentially,nef@r the protection of other rights of
suspects throughout the criminal proceedings anshdauld be protected from the very
beginning of the proceedings, at least immediateign arrest'’ However, most of pre-trial

detainees never see a lawyer or legal advisor #ad tack information on their basic rights.
Detainees reach trial without representation mastly beaten down by months of
detention™*® Accordingly, the right to be provided and commatécwith counsel has been
identified as one of the most often violated prattrights. Accordingly, the right to be

provided and communicate with counsel has beenifoishas one of the most often violated

pre-trial right**°

3. Trial Within a Reasonable Time or Release on Pending Trial
International standards governing pre-trial detantreflect the principle that pre-trial
detention should be minimized whenever possibled should be used only as a last
resort, in certain, limited circumstanc¢é3lt means that, suspects should only be detained

before trial where there is reasonable suspiciat they have committed an offence and

116 awyers Rights Watch Canada (LRWC) March 2013; Rial Release and the Right to be Presumed
Innocent: A Handbook on Pre-Trial Release at Irggomal Law. p.29.

17 Jaan Ginter and Anneli Soo, ‘The Right of the ®aspo Counsel in Pre-trial Criminal Proceedinds, |
Content, and the Extent of Applicatioduridical Internationalxix/2012, p. 170-178.

18 David Berry (2011), The Socioeconomic Impact oé-Bial Detention. A Global Campaign for Pre-trial
Justice Report, Open Society Justice InitiativeywNerk.

119 See Lawyers Committee for Human Rights, What iBair Trial? A Basic Guide to Legal Standards and
Practice, March 2000. p.5

120 United Nation Standard Minimum Rules for Non-caab Measures (The Tokyo Rules), adopted by General
Assembly resolution 45/110 of 14 December 1990;laré
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where the authorities have substantial reasonslievie that and if released, they would
escape or commit a serious offence or interferé #ie course of justice. According to UN
Human Right Committee factors that determines aogeof pre-trial detention and its
reasonableness include; the “seriousness of tlemadfalleged to have been committed, the
nature and severity of the possible penalties #red danger that the accused will abscond
if released™® The criminal justice system should resort to pi@-tdetention only when
alternative measures are unable to address thermnthat justify the use of such detention.
Article 14(3) of the ICCPR stipulates that thoseused of a criminal charge are entitled to a
trial without undue delay. However, study showd thany of imprisoned persons in Africa
are not convicted rather they are awaiting talSpeedy trial is needed to minimize the

period of pre-trial detention.

Prosecutors may send a case back to the investygadiice for further investigation. In such
cases police responds to the prosecutor's reqadsts unnecessary delays. Studies shows
that such delay may take more than five yearghi@lpolice complete the re-investigation and
send the case back to the prosectftbThe suspect is being held in the custody waithig t
pre-trial investigation for all this period whicls iagainst the internationally recognized
human rights standards. Unreasonable delay of figegi®n is causing numerous violations
of human rights of arrested or detained personthiopia. There should be formal limit
between acceptable and unacceptable delay or sheylastified, as the amount of elapsed

time is crucial to a trial, especially fdetained suspects

Detention for the sole purpose of further intertamais not justifiable. Article 9(3) of the
ICCPR provides that “it shall not be the generdé rihat persons awaiting trial shall be
detained in custody, but release may be subjegti@mantees to appear for trial”. Additional
General Comment No.8 makes clear that pre-trizd¢rdigin “shall not be the general rule”
and it implicitly provides a detainee with a legitite claim to release in exchange for bail or
some other guarantee of appearance at the'ftithplementing an alternative to pre-trial
detention mechanism may be one way to reduce suffar the pre-trial detention. Release

on bail is one of alternative to pre-trial detentia which suspect is released from detention

121 5ee Kone v Senegal, Comm. 386/1989, para 8.

122Jeremy Sarkin (2008), Human Rights in African PasdPublish in South Africa by HSRC Press.

123 EDRE Ministry of Capacity Building Justice Syst&aform Program Office, Comprehensive Justice System
Reform Program Baseline Study Report, February5200

124 Rakeb Messele, Supra note 32, P. 52

125 See General Comment 8, Para 3.
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pending investigation and the trfaf. Bail is aimed at securing balance between bringimg
offender to trial and protecting rights of the serdg to presumption of innocence and

therefore helps for dispensation of criminal jusi@md the protection of human rights.

The right to bail has been recognized as offiethe fundamental human rights of
arrested persons under the FDRE constitutionclartl9 (2) of the constitution stipulates
that “Persons arrested have the right to be refeasébail”. In similar fashion, the Criminal

Procedure Code of Ethiopia specifies that;

“Whosoever has been arrested may be released bwletie the offence
with which he is charged does not carry the deathalty or rigorous
imprisonment for fifteen years or more and wheerdhs no possibility of
the person in respect of whom the offence was catadndying”*®
However, studies have shown that there are probtenmsalization of this right. Kelali Kiros
(2011) has pointed out that Criminal Justice Poti€¥thiopia and other laws promulgated
on this basis has placed many problems on the ewoy of this right?® Similarly,
Gebrehiwet Hadush (2013) has indicated that tightail of person suspected of corruption
offence is not respected according to the Ethiomianstitution and international human

rights because of the Ethiopian anti-corruptiondai®

Implementing effective alternatives to imprisonmernll reduce the number of people and
the time spent in pre-trial detention and alsothaspotential to significantly reduce the risk
of torture and other ill-treatment in police custod@his will allow states to meet their basic

human rights obligations to person deprived ofrthieérty.***

126 Kelali Kiros (2011), The Bail Justice in Ethiopi@hallenges of Its Administration, A Thesis Subeitto
the School of Law of Addis Ababa University, p.«alable atwww.Chilot.me

127 3. Namdi, et al (2009), Bail and Criminal Justiéministration in Nigeria, The Theory And Practite
Africa

128 Criminal Procedure Code of Ethiopia, Supra noteaficle 63(1)

129 For more information please read, Kelali Kiro®12), The Bail Justice in Ethiopia: Challenges tsf |
Administration, A Thesis Submitted To the SchoolLafv of Addis Ababa University, p.49-51. Availaldé
www. Chilot.me

130 Gebrehiwet Hadush (2013jght to bail under federal anti-corruption lawsnplication on the right of the
accusedA Thesis submitted to Addis Ababa University

131 United Nations Office on Drugs and Crime, Handbadkbasic principles and promising practices on
Alternatives to Imprisonment, New York, 2007.
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4. TheRight of Detaineesto Have Accessto the Outside World
4.1.Right to Inform Family of Arrest and Place of Detention
An important safeguard against ill-treatment inetiéibn is that the detainee has the right to
inform people (family and friend) outside prisonoab his or her deprivation of liberty?
The information must include the fact of their deten and the place where they are

detained.

4.2.Right to Communicate and Receive Visits (Family and Others)
Detainees need to receive frequent visits fromtivea in order to maintain family relation
and to preserve their psychological well being, atsb to receive vital material assistance.
Taking into consideration the shortage of accomriodan the police custody, family visits

are the main source of supplies to the detaifi€es.

International human right norms and Ethiopian legien™* emphasize that detainees should
be able to communicate with their families and amsjitors. According to international
standards, detainees’ communication with the oeatgidrld is both a key requirement for the
protection of the rights of detainees and an aspédiumane treatment> Restricting
detained suspects from visits by lawyer, family rbens and isolation from the outside world
by holding incommunicadd® or in secret detention is a grave problem in pigd-tletention.
Beyond itself constitute violation of rights of datees, it facilitate the perpetration for
torture and other cruel, inhuman or degrading meat or punishmert’ The UN Human
Rights Committee has also stipulated that suchntiete constitutes inhuman and degrading
treatment for both the detainees and their famifit$iowever, in Ethiopia detainees are

usually denied access to their families for longque™*

132 pjet Hein van Kempen, The Protection of Human Righ Criminal Law Procedure in The Netherlands,
Electronic Journal of Comparative Law, vol. 13.2a{2009) http://www.ejcl.org

133 Tesfaye Tadesse (2011), Freedom from Torture nhatmuor Degrading Treatment or Punishment: The Case
of Some Selected Prisons of Oromia National RedjiStete; Thesis Submitted to Addis Ababa University
Unpublished. P. 147

134 EDRE Constitution, Supra note 24, article 21 (2)
135 See Standard Minimum Rules For The Treatment ifoRers, Rule 92, supra note at 111 and Body of

Principles on Detention, Principle 15, supra natel2 .

136 |ncommunicado is a detention without contact whii dutside world, particular lawyer, family an
independent doctor and an impartial codttis condemned by the international community &siaan rights
violation.

137See UN General Assembly resolution 62/148, 17 Bees 2007, Para 15; UNGA res. 63/166, 12 December
2008, para 20

138 See Human Rights Committee, Mukong v. Cameroomr@onication No. 458/1991, para. 9.4

139 Human Rights watch Report, Supra note at 26,3p. 3
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5. RightsDuring Interrogation

The interview of a suspect or interrogation is avestigative method to collect information

that can further the investigation or be used &deexe at the trial. Interrogation is successful
when it provides police with a lawful means of cming perpetrators to confess their
crimes. With some unknown degree of regularity, &esv, innocent suspects are also
sometimes induced to confess to crimes they didowmit**° These will happen because of
certain interrogation tactics used extremely likdding a suspect incommunicado for long
time and presentation false evidence by interragauthorities**

Police officers often enjoy a maximum freedom ireithtreatment of suspects during
interrogation because of absence of monitoring m@sms. Suspects are often interrogated
without the presence of a lawyer or any independwntitors which allows officials to exert

pressure through ill-treatment.

5.1. TheRight to Remain Silent and Prohibition Against Coerced
Confessions

Obtaining confessions from suspects is used asemh@ique for solving and proving crimes
in which the suspect accept responsibility for vgfoih acts that he/she commif€.
Confessions may save a great deal of time and mionie investigation process. However,
the way the confession has been obtained shoutdifiEally examined. The right to silence
is inherent in the presumption of innocence. Thgktris at risk during the interrogation of
suspects as investigating officials often use chfié methods to extract a confession or
incriminating statements from the suspect, ang tbidiscourage these efforts that right to

remain silent is safeguarded for the suspects.

International law and standards prohibit the useanf form of coercion to extract
confessions or other information from detaineesdettlares that no one may be compelled to
testify against themselves, to confess guilt, orcbenpelled to testify against othéfs.
Similarly, the Ethiopian constitution stipulategtipersons arrested shall not be compelled to

make confessions which will be used in evidencanagahem and any evidence obtained

140 5aul M. Kassin et al. (2010), Legal and CriminadatjPsychology- Interviewing suspects: Practicierse,
and Future directions, 39-55.

141 1bid, p.44

142 awrence M. Solan and Peter M. Tiersma (2005)a&ipg of Crime: The Language of Criminal Justicg3p.
143 See ICCPR, art. 14(3) supra note at 2 and CAS, Aand 16, supra note at 28
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under coercion is inadmissib!& Additionally, the Ethiopian criminal procedure eostates
that any person summoned shall not be compelladswer and shall be informed that he has
the right not to answer and that any statement hg make may be used in eviderite.
Human rights standards also provide that autherisieould not take an advantage of the
situation of a detained person for the purpose afpelling him/her to incriminate

himself/herself or to testify against other perhn.

However, study shows that in Ethiopia mistreatnaemt denial of access to basic services are
sometimes used to put pressure on detainees amatctexiformation, confessions and to
compel them to testify against others and also wsspment for those who refuse to
cooperate during interrogatidf. The presence of a lawyer during interrogations fsiman
rights standard to protect the suspect from abHsevever, Human Rights Watch report
indicates that the presence of a lawyer duringriog@tions in Ethiopia, specifically in
Maekelawi is very limited?®

In the absence of proper resource and well tramad power to use modern techniques of
crime investigation, police found coercive confessas the easiest and even the only way of

convicting suspects?
5.2. Right toan Interpreter and Record of Interrogation

Ethiopian criminal procedure code stipulate thanhy' statement which may be made during
interrogation shall be recorded and if the suspecisnable to understand the language in
which his answers are to be recorded, he/she neustipplied with a competent interpreter

who shall certify the correctness of all questiand answers*>°

Interrogation of suspects must be recorded. Therdschave to contain the duration of each
interrogation, the intervals between interrogaticasd the identities of the officials
conducting the interrogation and other personsgmtesuring the interrogation. These records

should be accessible to the detainee and theirsedtth The Human Rights Committee has

144 EDRE Constitution, Supra note 24 article 19 (5)
145 Criminal Procedure Code of Ethiopia, Supra notesficle 27(2)
146 Body of Principles, Supra note 112, principle1d1(

147 Human Rights Watch Report, Supra note 26, p.38
148 bid p. 34

149 A Global Campaign for Pre-trial Justice, Pre-tBatention and Torture: Why Pre-trial DetaineeseRhe
Greatest Risk; Open Society Foundations, 2011.

150 Criminal Procedure Code of Ethiopia, Supra nétesticle 27 (3) and (4).
51 Body of Principles, Supra note at 112, PrincBge
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also stated that the time and place of all intaatiogs should be recorded, and that this

information should be available for judicial anchadistrative proceedings?

6. The Prohibition of Torture and the Right to Humane Conditions during Pre-Trial
Detention
6.1. Prohibition of Torture

The prohibition of torture and other ill-treatmest customary law which is regarded as
absolute and non-derogable right under any circamest It is universally accepted, which
means that all states are bound by this prohibaioth may not withdraw from this obligation

under any circumstance and it cannot be modifiehinway, like national law or custom.

According to Article 1 of the United Nations Conven against Torture, torture is defined

as.

“any act by which severe pain or suffering, whetplysical or mental, is
intentionally inflicted on a person for such purg®ss obtaining from him
or a third person information or a confession, phimg him for an act he or
a third person has committed or is suspected ofngagommitted, or
intimidating or coercing him or a third person,for any reason based on
discrimination of any kind, when such pain or stffg is inflicted by or at
the instigation of or with the consent or acquieseeof a public official or
other person acting in an official capacity. It gdoeot include pain or

suffering arising only from, inherent in or incidahto lawful sanctions*®*

From this definition we can understand that thenelets that constitute torture anetensity
of the sufferingthat is if it inflicts severe pain or sufferinghesr physical or mentagpecific
purpose- done for specific purposes as obtaining infororator a confession, punishing,
Intimidating or coercing, or for any reason baseddiscrimination of any kindPublic
official capacity if infliction by or at the instigation of or Wi the consent or
acquiescence of a public official or other parsxting in an official capacity, and

exclusion not include pain arising from lawful sanctionshefefore, an act can be

152 UN Human Rights Committee General Comment 20,.fara
133 CAT, Supra note at 28, article 1
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determined as torture only up on fulfilment of thefements. However it may be difficult to

understand these elements as intended by the dimvand apply them in specific casgs.

The ICCPR under its article 7 also states thatdne shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. Irtiquéar, no one shall be subjected
without his free consent to medical or scientifxperimentation”. Criminal suspects as
human being therefore, are protected fromutertor cruel, degrading or inhuman
treatment or punishment by reason of their stdtungler article 10 the ICCPR specifically
addressed the rights persons deprived of theirtyib# states that “all persons deprived of
their liberty shall be treated with humanaypd with respect for the inherent dignity of

the human person.”

Beside the prohibition of torture by the internaibhuman rights law, torture unfortunately
goes on around the world. Even though torture ilemned through national policy, the act
of torture may be carried out in innumerable polstations, detention centers, or prisons
around a country because of the highly decentilizzy in which it is carried odt® Torture

is considered a useful way of extracting confessimd proof for convicting a suspect. But,
information obtained through torture is unreliabke the suspect will say anything to avoid

pain. Therefore, torture is more likely leads tséadecision than help an investigatigh.

According to A Global Campaign for Pre-trial JustiReport the vast majority of torture and
other form of ill-treatment that occurs around therld take place in pre-trial detention
during investigation. It is most likely to occur thie early stage of detention, usually in the
first days of police custody when it is appliedeixtract a confession. At this stage pre-trial
detainees are exposed to different form of illtmeents like extortion, arbitrary actions of

police, corrupt officials, and even from athletainees>’ Contrary to the widespread

14 Tesfaye Tadesse Abebe (2011), Freedom from Totmiieman or Degrading Treatment or Punishment:
The Case of Some Selected Prisons of Oromia Natiegional State; Thesis Submitted to Addis Ababa
University, Unpublished. P.12

> Beth A. Simmons (2009), Mobilizing for Human Righiisternational Law in Domestic Politics, Cambridge
University press. P. 260

1% Andrew Clapham (2007), Human Rights- A Very Shoftoduction, Oxford University Press, p. 87.

157 David Berry (2011), The Socioeconomic Impact oé-Bial Detention. A Global Campaign for Pre-trial
Justice Report, Open Society Justice InitiativewNerk.
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opinion that torture is exclusively the fate ofiifoll prisoners and suspected terrorists most

victims of torture and other ill-treatment are oty people accused of ordinary crim&s.

6.2. TheRight to Humane Conditions of Detention
Theoretical, pr-trial detention does not constitatauman rights violation, in the words of
Jeremy Sarkin if it is under “appropriate circunmsta done under the right condition of

detention and as a last resort with minimal perisfdsonfinement™>°

Extremely poor detention conditions and seriousrawsvding of detention facilities often
amount to cruel, inhuman, or degrading treatmenpurishmentAs explained by Stern
(1999), ‘for many detainees in Africa’s prisons,omre compelled to spend long periods of
time incarcerated under poor sanitary conditiongh wadequate nutrition, limited or no
access to healthcare and acute overcrowding, adefi dentition is a death sentent®.
Studies indicate that in many parts of the world-pial detainees live in worse conditions
than convicted prisonefé! Similarly, a research done on conditions of dethipersons in
Addis Ababa shows that, treatment of detaineegigsops is poor and far below minimum
standard while treatment in police detenti@ntes are almost in non existence in all its
aspects®? According to the HRC, States cannot invoke a lafckdequate material resources
or financial difficulties as justification for inimian treatment and are obliged to provide

detainees and prisoners with services that wilksatheir essential need®®

6.3. TheRight to Adequate Medical Care
Health care is very crucial for detainees as tlneialth condition is unsafe because of
overcrowding, stress, physical violence among de&s, the limited resources allocated for

their care and mistreatments like torture.

The Standard Minimum Rules for the Treatment ofdtvers and the Body of Principles
for the Protection of all Person Under any form Détention impose specific obligations
on states to provide detainees and prisometls healthy living conditions and quality
health care, including mental health cHfeTherefore person held in detention by law

%8 David Berry (2011), The Socioeconomic Impact ad-Bial Detention. A Global Campaign for Pre-trial
Justice Report, Open Society Justice InitiativewNerk

19 Jeremy Sarkin, Supra note 122, p.23

10 Cited by Martin Schonteich, (2008), Human Right#frican Prison. P.108.

%1 The Open Society Justice Initiative, Pre-trial &ion, 2008

162 Addisu Gulilat, Supra note 25

163 See Human Rights Committee, General Comment N6, Suly 27, 1982.

184 Supra note 111, Rule 22
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enforcement officials have the right to be examitgda doctor and, when necessary, to
receive medical treatment as well. This right swed as a safeguard against torture and ill-
treatment, among other things, as well as an iatquart of the duty of the authorities to
ensure respect for the inherent dignity of the humerson-®°

Because pre-trial detention is often assumed tonbefor short period, there is tendency for
lack of services and faciliti€® like medical, accommodation, food, clothing and iet the
detention centres. For example, Ethiopian Poliderd®n centres, usually a waiting place

for pre-trial detainees, are criticized for pood@ometimes unavailability of medical café.
3.3. Obligation to Respect Rightsof Criminal Suspects

Government is the principal duty bearer of humghts obligations. An obligation to respect
human right is simply refraining from interfering the enjoyment of rights. Accordingly,
any organ of government should respect human righteeir day to day activities. Under
international law, police officers are obliged tdly respect human right as well as to protect
human rights against violations by other individuahd hence their key functions call on

them to be active agents for the enjoyment of huritnts *®®

Law facilitates criminal investigations by confeg instrumentally useful powers on the
police, yet it subjects police conduct to legal hpbitions, restrictions and procedural
requirements®® Police officers are usually at the front of crimliinvestigation and have a
direct contact with suspects. Hence, obligatiomepect rights of suspects is highly related
to functions of police. The Code of Conduct for IBwforcement Officials adopted in 1979
which applies to law enforcement officials, partaaly members of the police force and other
security forces asserts that those who exergiskce power are to ‘respect and to
protect human dignity and to uphold the homaghts of all persons’. However,
studies also show that most of human rights viotetiduring criminal investigations are

practiced by police. Therefore, police officers aeguired to perform their activities in

185 Lu Yanbin, Supra note 95

186 Megan Bastick , Women in prison: a commentaryhenstandard minimum rules for the treatment of
prisoners, p.84, July 2005 availablewsvw.quno.org

187 Supra note at 162, p.72

188 Association for the Prevention of Torture (APMnitoring Police Custody; A practical guide, Janua
2013, p.4

189 paul Roberts, Supra note at 68, pp. 92-146.
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accordance with human rights standards and in athatyrespect internationally recognized

rights of suspects in all process of investigation.

States Parties are obliged to take effective latji@, administrative, judicial and other
measures to respect, protect and fulfil rights abpgcts that are recognized under
international human rights law and national legista'’® Yanbin (2010) explain this obligation

as;

“State has special obligation to protect rightslefainees which arise from
the interest of this particularly vulnerable humaings, who are not in a
position to satisfy their most basic needs by thewes, and who are
subject to a different form of violence, ill-treagnt and humiliation by

police, prison wardens and fellow inmates alike”.

Under International human rights law the Statedrasbligation to establish criminal law and
systems that is sufficient to deter and respondritainal acts. However, the criminal laws
must not go so far as to deny individual rightscominal suspects, including due process
rights. For this reason, the State must establishlance that ensures both the freedom and
the protection of the individual as well as puldafety and well-being. As summarized by
Martin Schonteich;

“Deciding to place in custody an individual susgectof committing a
crime is a difficult and usually complex processeTability to make
appropriate decision requires not only good lawsateo good government,
stable institutions, well trained and conscientidegal officials, adequate

criminal justice recourses and an informed publié.”

Therefore, simply throwing an individual suspecté@rime to a jail or prison in the name of
deterring crime is not fair. A lot is expected fragovernment from respecting rights of
suspects that are recognized nationally and intiemely to establishing a system and

institutions that protect and fulfil these rightisthe whole criminal proceedings.

10|CCPR, Supra note at 2, article 2 (2)
1 Lu Yanbin, Supra note 95
172 Jeremy Sarkin, Supra note 122, p. 114.
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Chapter 4

Presentation and Analysis of Data
4.1. Description of the Study Area-Oromia Special Zone Surrounding Finfine

Oromia Special Zone Surrounding Finfine (OSNSHdisd in the central part of the Oromia
Regional State, surrounding the capital city ofigtia, Finfine (Addis Ababa). OSNSF is
established in 2000 by proclamation number 115/2@@ipted by the Executive Organ of the
Oromia National Regional State. The zone with iesaacoverage of about 4808km2 accounts
for about 1.5% of the total area of the NationagiBeal State of Oromia. It comprises 6 rural
woredas (Bereh, Akaki, Sebeta-Hawas, Welmera, Malwd Sululta) and 8 town
administration (Sululta, Sendafa, Lega-tafo, Gelankem, Sebeta, Holeta and Buraji).

Finfinne is the capital town of the Zoh#.

The astronomical location of the Zone lies betwéatitude 8.579.5°’N and Longitude
38.4739.2°E. According to 2007 census, the popolatof OSZSF is estimated to 804,731
out of which 406,360 are male and the remaining,38B are female. 28.9% of the
population are urban settlers while 71.1% are reediler. The Zone is characterized by a
serious immigration mainly, because of constructiod establishment of new industries and
residential houses. Most of them came as dailydedys from the surrounding rural areas and
others as employees for these newly establishedéases and for living

This chapter mainly presents a detailed emgdiranalysis of data collected in relation
to the respects of human rights during criminaestigation from sample police stations in

OSZSF. The study applies qualitative analysis datta produced mainly from in-depth

interview, case files and observations as aglguantitative analysis for data obtained
from questionnaires. The following table shows ipgrénts of the research and methods of
data collection employed to obtain the intende@d.dat

73 Source; Oromia special zone surrounding Finfulmiaistration

% The National Regional State of Oromia; Basic Fautd Figures of Oromia Region Oromia Bureau of
Finance and Economic Development, Regional Data Afidrmation Preparation and Dissemination Core
Process, February, 2012, Finfinne, P. 8

7 Yazachew and Kasahun, The National Regional Govemirof Oromia; Physical and Socio Economic
Profile of Finfinne Sorounding Special Zone; BureduFinance and Economic Development — RegionahDat
and Information core Process, January 2011, Fiafinn

38



S.N Participants category Number Method of data
collection

1 Criminal suspects in detention 41 Questiamsaiand
observation

Out of detention| 8 Interview
2 Investigative police 5 Interview
3 Prosecutors 6 Interview
4 Police station heads 3 Interview
5 Justice office heads 3 Interview
6 Justice Bureau head 1 Interview

Table 1. Participants of the study and methodatd dollections used

The study covers three police detentions found rion@a special zone surrounding Finfine.
These are Sululta town, Burayyu town and Sulultareda police detention centers.
Accordingly, the researcher addressed detainedir@ainsuspects through questionnaires,
interview and observation and police detention auwties through interview. As police
detention is temporary place to wait suspects nurobdetainees varies from day to day and
it is difficult to mention exact numbers. At thent the researcher disseminate questioners for
detainees there were 17 detainees in Sululta taMingpdetention, 30 detainees in Burayyu
town police detention and 20 detainees in Sulutbeeda police detention center. From these
guestionnaires are disseminated and filled withdéfiainees. Findings obtained from this
sample as well as from key informants through inésv, observation of the detention center

and secondary sources are analyzed below.

Stations Sex Age L evel of education
M |F | 30> | 31-45| 46<| Adult 1-8 9-12 Diploma
education
Sulultatown | 10| 1| 9 2 0 1 8 2 0
Burayu town | 14| 4| 12 5 1 5 8 4 1
Sululta 10 (2| 8 3 1 6 4 1 1
woreda

Table 2. Detainee’s respondent sex, age and léwsluzation
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4.2. Conditionsof Arrest and Detentions

Article 9 of the Universal Declaration of Human Rig (UDHR), Article 9 of the
International Covenant on Civil and Political Righ{ICCPR), Article 37 (b) of the
Convention on the Rights of the Child (CRC) andidet6 of the African Charter on Human
and Peoples’ Rights (ACHPR) all prohibit arbitranyest and detention and state that no one
may be deprived of liberty except on grounds angdrotedures established by law. Ethiopia
has adopted all these international human rightaidents. Additionally, Article 17 (2) of
the FDRE constitution states that “no person maysiigected to arbitrary arrest and no
person may be detained without a charge or coviagainst him”. Therefore Ethiopia has
an obligation to ensure that arbitrary arrests@etdntions do not occur within its jurisdiction
and that, if they do take place, law enforcemefitiafs are held accountable and the victims

receive compensation.

Any arrest or detention must have a legal basi® African Commission on Human and
Peoples’ Rights has stated that there should basonable suspicion or probable cause that a
crime has been committed by the person being att&$tThis indicates that a person cannot
be arrested unless there is a strong and reasonapeion that they have committed a crime
and there is sufficient proof that crime took platke requirement of reasonable suspicion is
an essential safeguard against arbitrary arrestdatention. Police officers cannot arrest
individuals on criminal charges where there is ffisient evidence that the person has

committed a crime.

However, most of the detainees in the police cystmdd the researcher that they are
detained on suspicion that they are involved irttteonflict and other petty crime without
having evidence against them. They are waitingl yatice collect sufficient evidence and
their cases investigated. According to interviewdmawith detainees police are making
detention without sufficient evidence to form a ibaf®r a reasonable suspicion that the
individual has committed a particular crime. Onepgct explains how he was arrested as

follows;

176 African Commission’s Principles and Guidelines be Right to a Fair Trial and Legal Assistance inicsf

(AC Principles), 2001, Article M (1) (b)
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“One day around 4pm local time | was on my wayami. Three police men
meet me on the road and they asked me who | anwaede | am going.
Then | told them my name and that I'm going homehut further question
they ordered me to turn back and showed me thetaireto the police
station. | asked them why I'm going to the politation. This time they start
beating me turn by turn until | reach the policéetéion center. It was later
after three days in the detention center they bdrbuge to the court and told
me that I'm suspected for participating in unlawtiémonstration a week

earlier in the town.*"’

According to criminal procedure code of Ethiopiapgson may be arrested without warrant
issued by court except exceptional cases like dlagpffence’® However, based on data
collected from OSZSF police has detained individuaithout an arrest warrant who were
not caught in flagrante delicto. Detainees toldrésearcher that police had appeared at their
homes without a warrant and told them to go withnthto a police station. The police
subsequently detained these individuals at theostatvithout an arrest warrant on suspicion
of having committed a crimeAs it has shown in the table below about 8382the detainees

in the three police detentions are arrested withowst warrant.

Stations Arrestswith warrant Arrestswithout warrant
Sululta town 1 10

Burayu town 3 15

Sululta Woreda 3 9

Total 7 34

Table 3. Arrest with warrant and without warrant

An arrest without warrant may only be made on iheddtions laid down under article 50 and
51 of the criminal procedure code of Ethiopia. Heare most of the detainees figured-out
above are arrested without warrant and as the witieut fulfilling these conditions listed

under the specified articles.

7 Interviewee with previous criminal suspect in Sl own, October 29, 2014
178 Criminal Procedure Code of Ethiopia, Supra notesficle 49 & 50.
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Generally, in the course of investigation policeynexercise the power of arrest. However,
this power should only be exercised when necessadylaw allow doing so. Hence, any
arrest and detention made out of this legal prowiss violation of rights of suspects and
must be bunged.

In the process of criminal investigation public outors have an obligation to carry out
regular inspections of places of detention to chieek detainees were detained lawfully and
as well as to ensure that conditions of detentmmpdied with the obligation to ensure that
detainees were treated humanely and with respec¢héir dignity. However, based on the
evidences collected from OSZSF, the system of chgckawfulness of detention and
treatment of detainees is not effective. In pritecithe head of investigating police and
prosecutor together must visit the detainees ondayaand check number of detainee, how
they detained and whether their rights are resgemtenot. However, during my observation
this was not done smoothly. This is happen becaofiees and prosecutor are busy with
office work as number of staff is not compatiblehwiumber of society they are servi{gt

is also difficult to take administrative measures molices mistreats and violate rights of
suspects as it is difficult to find clear evidena®d witness because such violation are

usually done secretf{°

4.3. Informing the Reasonsfor Arrest and any Charge Against

The ICCPR provides that any person arrested mustfbened reason of arrest up on arrest
and must be informed the charge being broughtrtoHtdr as soon as possibfé.The 1995
Ethiopian Constitution in similar fashion providesit “Persons arrested have the right to be
informed promptly, in a language they understarfdhe reasons for their arrest and of any
charges against thefit®? Knowing reason of detention is crucial for detameo prepare
themselves for defence and challenging their artéstvever, practically most of detainees
informed why they are arrested when they brougfdrbecourt, not at the time of their arrest.

Giving adequate information on the grounds for deygion of liberty can be regarded as an
additional safeguard against arbitrary arrest aatkrdion. Accordingly, if the person

making the arrest cannot say why they amengd so immediately after the arrest has

9 |nterview with head of OSZSF justice bureau 03deber, 2014

¥ |nterview with Sululta town criminal investigati@mocess owne26 November, 2014
181 5ee ICCPR, article 9(2), supra note at 2

182 EDRE constitution, Supra note 24, article 19 (1)
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been made, they are unlikely to be abledgmonstrate that it is not arbitrafy.
Therefore, not explaining reason of arrest for idatafirst it is a violation of rights of suspect
by itself and second it is an indication that thest is unlawful and that it was done without

evidence and reason.

Police officers have told the researcher that #reyusually informing the arrestees reason of
arrest immediately. However, as shown in the tdddlow, the quantitative data obtained
from the study area shows that about 68% of thaimets are not informed reasons of arrest
promptly. There is no recorded documents show ttieatpolice are informing or not in the
police stations, except suspects response.

Stations Informed Not informed
Sululta town 4 7
Burayu town 6 12
Sululta woreda 3 9
Total 13 28

Table 4. Information on the reasons of arrests

4.4. FailuretoInform Rightsand Progress of Cases

The ICCPR provides that individuals must be toldywiey are being arrested at the time of
their arrest?* and must be informed promptly of the charges agahem™®® Principle 13 of

the Body of Principles states that at the momerdrgiromptly after the moment of arrest or
the commencement of detention, a person must B gnformation on and an explanation
of their rights and how to exercise them. This infation must be provided in a language the
person understand® As indicated in the table belofitom 41 detainee only 7 detainees

which is about 17% are informed their rights durtdegention.

183 David Hoffman & John Rowe, Human Rights in the U Introduction to the Human Rights Act 1998,

2003, p.143- 223

184|CCPR, Supra note 2, article 9(2)

185 |bid article 14(3)(a))

186 Body of principles 14 supra note at 112 and IRGRticle 14(3)(a) supra note at 2
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Stations Informed Not informed
Sululta town 4 7

Burayu town 2 16

Sululta Woreda 1 11

Total 7 34

Table 5. Notification of rights

As indicated above in table 2 most of the detairsgesonly received elementary education
while other only acquired basic (adult) educatidhis shows that detainees have no good
knowledge of their rights as criminal suspect. i3 £nd, response obtained from detainees
on the question says “do you know your rights amioal rights” proves this. From 41
respondent 33 (80%) of them answered ‘No’ whilerraaining 8 (20%) of respondent says
‘Yes'. As it will be discussed below almost the ientrespondent did not have a legal
representative or counsellor, though there areosercases like rape which requires legal
counsel. Therefore, taking all these conditions sunsideration it is possible to imagine the
fate of the suspects. It will be up to the investilgg authority to respect or not respect the

rights of suspect as there is no means of ensthigigaccountability without right claimer.

45. Legal Representation and Council

The right of access to legal counsel begins froennioment an individual is deprived of his
liberty. It should be granted to all those detajreatiested or imprisoned as a matter of right
and at the earliest stage of the process. Accortdiragticle 20 (5) of the FDRE constitution

every accused person is granted the right to beesepted by legal counsel of their choice
and if they do not have sufficient means to payheagorovided with legal representation at
state expense. This indicates that a state shaooldde defense legal counsel only to those
who are not able to pay for it and only if miscage of justice is believed to have resulted
because of defence counsel not been provided.|lotlaérs cases, no legal counsel be
provided to the accused at the expense of the. dta@ever, practically this right is not

being exercised by all accused persons. It onlgehaho can afford to appoint a legal

counsel at their own expense can do so.

Access to lawyer and defence council is a fundaatesafeguard against different ill-
treatment on suspect in detentions. Communicatiitiy eeefence counsel at the initial stage
of the investigation is necessary as it helps tdrobthe lawfulness of measures taken in the

course of the investigation, the identification gmésentation of evidence when it is still
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possible to trace new relevant facts through wgassand making complaints in relation to
his detention concerning its justification, lengthd conditions'®’ As pointed out by Nihal

Jayawickrama to deny a suspect upon his/her afest opportunity to consult with counsel
on the ground that an interview with a lawyer attstage is likely to impede investigation is

a violation of this right®®

Accordingly, all persons who are suspected of crand detained must immediately have
access to legal counsel from the very begging wéstigation into an offence by the police
and must have lawyer of their own choice. Howetrez,researcher has identified none of the
detainees in the study site has lawyer or legalsgan. According to the information
obtained most of the detainees did not know they tiave such rights while others have no
financial capacity to pay for legal councillor atefence lawyer. Government officials on the
other hand told me that there is no budget to adsigal councillor for every suspect except
free legal services provided by private lawyers few serious crimes. Accordingly, every
lawyer has to provide 52 hours free legal servaresually to renew their licencé®.Hence a
prosecution made between the public prosecutor, ishivained in law, and the accused
person on the one hand, often a layman who haega knowledge is not balanced and

cannot be fair which would result in miscarriaggustice.
4.6. Promptly Present Detainees before a Judicial Authority

Article 9 of the ICCPR requires an arrested petsobe taken before a competent authority
promptly after arrest so that the authority caredeine whether they should be released or
remain detained. A judicial authority in this caseans a judge or a person exercising
judicial power who is independent of the partiese Body of Principles also stipulates that
anyone detained must be given an effective oppiyttm be heard promptly by a judicial or
similar authority with the power to review as apmiate the continuance of detentibfi.
Prompt Appearance before a Court helps to minirthiserisk of arbitrariness by providing

judicial control over the executive’s interferenath the right to liberty in the criminal

187 Nihal Jayawickrama, Supra note 89

188 |bid p. 556

% Oromia Regional State Administration; Justice Buraad police commission; A Manual on transformation
of criminal investigation and trial, 2014, Addis &m (roughly translated from Afaan Oromo)

190 Body of Principle, Supra note at 112, Principle 11
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process. Therefore, anyone arrested or detaineé e@nminal charge must be brought

promptly before a judg&™

Similarly, under the FDRE constitution a detainegstrbe brought before a court within 48

hours of arrest and have the lawfulness of theiertion been determinéd Additionally,

the prosecutors has the authority to order theaseleof detainees when there arbitrary
detention, without waiting for the detainee to la&ein to the court as it is the duty of

prosecutors to ensure lawfulness of detentionsthedobservance of legal timeframes for

such detentions. However, sometimes police do regéegmt detainee to the court and other
competent judicial authority within the specifiedripd. To that extent some detainees are
held in police custody for a week without appeartrgfore court and then released for
absence of evidence against thHefAn individual detained in Sululta police statioeftre a

week explained to me what happened to him as fsllow

“On 03/01/2015 somebody whose hotel was robbedyaeddier told me
that police is looking for me. Then | went to pelistation and asked them
why police is looking for me. They told me that I'suspected for the
robbery made in the hotel yesterday. | explainetthéon that | have no idea
about that crime and request them to present amgmse they had on to
me other ways to free me. However, the police nmok tme to the
detention center and told me that I'm waiting thiliehe investigation of
the case finalized. Then | pass five days in tHepaetention without any
further interrogation, without charge and withogppearing before court.
On the sixth day one police man called my nametalddme that I'm freed

as there is no evidence found against h&.”

Here this individual is detained without any evideragainst him with a simple
suspicion. Additionally, he is not brought beforud with the time limit. If he was

brought to court in 48 hours as indicated in FDREBStitution, he would have been
released early as there is no evidence submitt@iastghim. Accordingly he was not

passing a couple of days in detention center. Ftioisy we can understand the

¥11CCPR, Supra note at 2, article 9

192 EDRE Constitution, Supra note at 24, article 19(3)

% Interview with different individuals detained areleased at different time
194 Interview with previous criminal suspect in Stdulown on 14, January 2015
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interdependency nature of human rights, denialred oght result in violation of

other rights.

4.7. Failureto Reease Pending I nvestigation

Even where it is decided that the arrest was latifelcourt has to give serious consideration
to releasing the detainee pending trial, subjegjuarantee to appear before tfi&lThe law
however states that release pending trial/invetsbigecan be refused where there is strong
risk of flight by the accused, that the courseustice will be obstructed, or that the person
will disturb public, order or continue to carry czriminal activities:*® International human

rights law and standards are also recognizing thiesemstance’’

However, the researcher has observed that numbepsedrial detainees held for long
periods seemingly without the opportunity of bemrgnted conditional release because of
their economic status. Most of the detainees atmgonen and unemployed, suspected for
petty crimes like theft. These men did not havelace of habitual residence or enough
money to pay bail. According to public prosecutmsst of the pre-trial detainees are remand
for the fact that they cannot pay for bail to avbiddrance of investigation and prosecution
of the case and therefore secure their attendandgah This happen because court is
requesting excessive amount of money to deposibriteyhe capacity of the suspect and
sometimes beyond amount of money needed to seppearance of the suspect to appear at
trial.

4.8. Prolonged Pre-trial Detention and I nvestigation

Any individual detained on a criminal charge has ttight to trial within a reasonable time or
to be released pending trfaf. The UN Human Rights Committee has also stated“firat

trial detention should be an exception and as steopossible.**°

The right to trial within a reasonable time appliesanyone who is charged with a criminal
offence, both detained and not detained. But irsagere the suspected person is detained,

greater speed may be required in proceeding wehrhestigation and trial. The longer the

195 |CCPR, Supra note 2, article 9(3)

19 Criminal Procedure Code of Ethiopia, Supra noteriéle 67

197 Art 9(3) ICCPR supra note at 2 and Principle 3thefBody of Principles supra note at 112

198 Article 9(3) of the ICCPR supra note at 2; Prifeip8 of the Body of Principles supra note at Jnciple
M(3)(a) of the African Commission Principles o tRight to a Fair Trial

199 UN Human Rights Committee, General Comment 8,.ffara
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suspect is kept in pre-trial detention, the mdkelli it is that the state is violating the right to
presumption of innocence and liberty of individuas this person is not criminal yet.
Therefore, suspects should be held in police taslionly until the first judicial review of
detention. However, practically suspects are helddlice custody for several days or even
months. This leads to heavy overcrowding in potiels, which is already under-resourced.
Due to over crowdedness and lack of space, dewmsreesometimes forced to sleep in shifts
or on a concrete floor in police cells which lacifisient light and ventilatio® The Human
Rights Committee has stated that in such casesugpects “must be tried as expeditiously as

possible?%!

It is the duty of the Public Prosecution processi@wo ensure that there are no cases of
prolonged detention beyond the limits set out in.3%¥ However, sometimes the prosecutors
may be busy at office and leave out visiting théamees. Additionally on Saturday and
Sunday prosecutors are not going to work (as thess are not working days for public
servant) and it is must for detainees to wait Mgnttameet prosecutor. This time it is the
police officers and warders who have full authootythe detainees. It is during this period

that ill-treatment and sometimes torture beconmea df the detainees.

Though there improvement following implementationBPR which institutionalize joint
work of public prosecutors and police officers nmgnal investigation, still there is delay of
investigation. This indicates that the system desigto enable prosecutors work with police
in cooperation is not satisfactory. There is a tilimeit for criminal investigation to be
finalized based on their seriousness; 15 daysifople/petty crimes, 1 month for medium
and 3 months for serious crim@s.However, this time limit is not strictly followedy
investigators and prosecutors as there are inagtigs last for 1 month and above for petty

crimes.

According to interviewed public prosecutor the mesason for prolonged investigation and
trial is the delay of medical result from healttstitutions. Additionally, factors like the

complexity of cases, the availability of witnessdathe behaviour of the person under

290 |Interview with previous criminal suspects, 29 Ember, 2014

21 YN Human Rights Committee, General Comment 323.[26

Interview with the head of Sululta town justicdicé, 16 November, 2014

Oromia Regional State Administration; Justice Burand police commission; A Manual on transfornmtio
of criminal investigation and trial, 2014, Addis &m (roughly translated from Afaan Oromo)

202
203
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investigation may affect the length of the investign®** Beyond these, Shortage and limited
training of prosecutors and police officers dudimancial constraints further add up to the
problem. However, the manner in which the policgestigation is conducted must not be a

cause for any failure to meets this guarantee.

4.9. Treatment of Detainees

49.1. Food Provision

UN Human Rights Committee recommends that “ perstepmived of liberty may not be
subjected to any hardship or constraint ottiem that resulting from the deprivation
of liberty; respect for the dignity of such persomsist be guaranteed under the same
conditions as for that of free persof The committee has also specified that “treating
all persons deprived of their liberty with humanégd with respect for their dignity is a
fundamental and universally applicable rule. Cousatly, the application of this rule,

as a minimum, cannot be dependent on the raht@sources available in the State

party.

1206

One of the most serious issues regarding treatroéntetainees in police custody is
unavailability of food. According to information t@ined from the head of justice office of
the three police stations a budget allocated td tegtainees is only 8 ETB per day for each
detainee. It is believed that with this amountrminey the detainee eats breakfast, lunch and
dinner. However, taking into consideration theatitin in the country, 8 birr can even not
enough to buy one meal let's say a breakfast. Thwxeit is possible to conclude that the
detainees in the police custody are not given maadishad to depend on food brought in by
family or the generosity of other detainees if tteye no family or friends to bring them a
food. For that matter, the detention center is amigessible in certain limited time for
families and relatives bringing food. Above thagitifamily have no information about their
detentions. According to the data collected from plolice stations, most of the detainees
have no family and relative in the town as they mmal-urban migrant engaged on daily-
labour. The detainees told the researcher thatahegiven a piece of bread and a cup of tea

daily.2%’

204 High Commissioner for Human Rights (1997), HumdaghRand Law Enforcement; A manual on Human

Rights training for the police, New York & Geneva

25 UN Human Rights Committee, General comment 21

*® Ibid

27 |nterview with detainee in Sululta town policetia 26, November 2014
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The scarcity of resources like food and water tesul discriminatory treatment and a high
risk of tension among the detainees. As informatibtained from police officers because the
budget allocated for food (8 birr per detaineend enough priority is given for those

detainees who have no support from family andixeat This is discrimination as the budget

of one detainee is transferred to another withonsidering his/her consent.

49.2. Medical Care

When government deprives people of their liberthas to take the responsibility to look
after their health in terms of both the conditiamgler which it detains and the individual
treatment which may be necessary as a result cfetltonditions. However, in reality
providing medical care for detainees seems benegeleof government not a legal

requirement and rights of the detainees.

The Body of Principles recommends thatgroper medical examination shall be offered to a
detained or imprisoned person as promptly as pésslter his admission to the place of
detention or imprisonmeht® However, this does not exist in the police stativisited. For
example one detainee in the Sululta Woreda detewgater told me that he is brought to the
police station because he quarrels with his neighlmver boundary of their land. This
detainee has hid his head with a piece of clothethiwith blood. | asked the detainee what
happened to him and he told me that he has bedarbkw his neighbour during the fight. |
asked him whether he has been taken to clinic beand he answered me that no one allow
him to do so. He added that his head was bleedimtgwhe police took him to the police

station and put him in the cell without any meditahtment.

Leaving the health problems and injuries of detsnentreated and denying responsibility
for their medical care can cause severe suffering & that extent life-threatening
complications on the detainees. This is a violatibnghts to health of the suspects.

ICESCR stipulates that “everyone has the righth® @énjoyment of the highest attainable
standard of physical and mental heaftf"It obliges states to realize the availability of
medical service and medical attention in the ewérsickness. Similarly, the ACHPR states

that “Every individual shall have the right to epjthe best attainable state of physical and

28 gypra note 112, Rule 24
209 International Covenant on Economic, Social anduZal Rights, adopted by General Assembly Resatutio
2200 A (Xxi) of 16 December 1966, entered intcéo3 January 1976, article 12
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mental health and States Parties to the presenteClshall take the necessary measures to
protect the health of their people and to ensuaettiey receive medical attention when they
are sick"?!? In order to ensure that people in custody are @bémjoy the right to the highest
attainable standard of physical and mental hesttligs are obliged to provide health care to
them, as they cannot readily obtain it for themsglvThis includes an obligation to take
effective measures to prevent and treat transnhésdibeases, providing relevant medication
and appropriate conditions of detention in termsfreEh air, hygiene and absence of
overcrowding and other measures to prevent thesmesion of such diseases within the

detentions centers.

However, during my observation of the detentionteemll of the cells are not free from
these conditions contributing for transmission edses. There is only one cell for males
and one cell for females in the three of policeistes. And there is no means of identifying
detainees affected with transmissible diseaseTiBeand malaria. Additionally, there is no
reserve cell to minimize number of detainees whwret are large numbers of arrested

suspects and detainees with special need.

Above these, according to the information obtaifiesn the police stations there is no
medical care for the detainees as there is no badlgeated by government for this purpose.
It is only up on detainees’ expense that the pdie¢ion allows to visit health centre under
the control of the police officér! For detainees who has no outside support it igeol
officers who collect money from among their memblersend the sick detainee to the health
cente*® Imagine how this can be effective at this timeewttost of living is high and

public servant salary is low.
4.9.3. Bed and Clothes

Based on personal observation and interview matte datainees and police officers | have
identified that all of the police detention centra®e not providing detainees with bed,
mattress and blankets. Accordingly, they are steepn concrete floor without wearing night
clothes. Detainees are also not provided with sl@hd they are wearing their own cloths.

There is no enough supply of water, soap and d#udities to wash their clothes. For these

219 African Charter on Human and Peoples' Rights, Aed27 June 1981, entered into force 21 Octobe6,198
article 16

21 Interview with Sululta town police station Crimiriavestigation process owner, 26/11/2014

22 |nterview with police officer from Sululta Woreda2/12/2014
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reason detainees are forced to wear a dirty cldatiowt washing as well as without changing
it for long period, which will creates bad odourdawill expose them to disease like
influenza. In such conditions illnesses are commath the spread of communicable diseases
is increased. Added to the problems on provisibmedical care discussed earlier, these
create a serious health problem to detainees. diettient if there is spread of diseases in the
detention center and no effective medical care,haee no guarantee that death is not
occurring in the cell. Detaining suspect in thisdition is inhumane and degrading and it is a
violation of Article 10 of the ICCPR as well asiele 18 of the FDRE constitution.

4.10. lll-treatment by Officialsand Other Detainees

Most of Interviewed detainees said that they haghbegeaten by police while arrested and
held at police stations. | have proved this pracixhile | was at the detention center to
disseminate questionnaires and interviewing thaidegs. It was at the time when prosecutor
and police officer visit the detainees to check tivbe the arrests are lawful or not and the
detainees are brought before court or not. At tick & the visit all of the detainees have to
go back to their cell where the door is closedhient till the lunch time. The detainees are
expected to take off their shoes outside the tkllvever, one of the detainees forgets this
regulation and entered the cell with his shoes. Andas this time the warder pushed this
man out of the cell and kicked him and slaps intface and insulting him saying “you
criminal farmer don’t know anything, this is notwyohut where you act as you like”. The
detainee frustrates and did not give any respoaibeir doing what the warder orders him.
From this | can deduce that the warder and othkcepofficers can do whatever they like in
and around the cell, and that there is no way diimgathem responsible for the ill-treatment

they are doing on the detainees.

Despite this, the detainees are also experientithrgatment from other detainees, especially
from senior detainees. According to the detainkeretis a representative of them who act on
behave of the officials and given the responsibdit controlling the detainees inside the cell
and report misconduct and sometimes punish hinagglbne whom he feels disturbing the
cell. However, the Standard Minimum Rules for theaIment of Prisoners prohibit the

employment of prisoners in the service of the fo&tin and any disciplinary capacft}y?

Though there are standards and policies about lotwimanely treat detainees in police

detentions, it seems police officers view fair tne@nt of detainees to be inappropriate and

213 Supra note at 111, Rule 28.1
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undeserved. Above all, Police officers sometimeggiee a police detention as a place for
revenge instead of a pre-trial waiting place thastbe a safe space for suspects. According
to public prosecutors the major cause for suchrgasinents and other violations of rights
detainees is lack of knowledge and awareness otldarcement officials regarding human

rights as well as their obligations in relatiorctaminal investigation and handling suspects.
4.11. Family Access

It has been stipulated under the FDRE constitutiat any person held in custody has the
right to communicate and to be visited by theirusgas and partner, close relatives, friends
and the liké** However, in practice it is only to give food foetdinees that family members
allowed access to detainees. Even this is alloieedhe reality that police custody is not
providing food for the detainees. As per the schedf the police stations, relatives
permitted only one day per week for very brief tasvith detainees. Sometimes such access
is even inconsistent and dependent on the impdldeegarticular police on duty at the time.
As it can be seen from the following table 20 (498b)the respondent are not visited by
family and relative either because they are derhexl access or to inform about their
detention during arrest by police. Denying accesdamily and relative is also denying

detainees source to provision of food from outswed.

Stations Allowed Not allowed
Sululta town 7 4

Burayu town 8 10

Sululta Woreda 6 6

Total 21 20

Table 6. Access to family in the detention centers

Though detained suspects fear to uncover it, it sionditions there is no guarantee that
torture is not committed in the detention centé&is. this reason, lack of access to police
stations and the unaccountability of officers dgnoolice investigations at detention stage are

major impediment to the protection of detainees.

Generally, most of the detainees in the three palietentions believe that their rights are not

respected for them in the police station. For thestjon “do you believe your rights are

24 EDRE Constitution, Supra note at 24, article 21(2)

53



respected during your stay at the police statidrét tforwarded to the detainees in the

guestionnaires about 49% of detainees respondeat, &Nall”’, 39% responded “ To some

extent” where as 12% of the detainees respondag well”.

Stations Not at all To some extent Very well
Sululta town 4 6 1
Burayu town 10 6 2
Sululta Woreda 6 4 2

Total 20 16 5

Table 7. Extent of human rights respect in potiions

This shows that the main focus of the investigainthority is on identify the perpetrator of
the crime leaving aside the rights of the suspdtts.police is arrest an individual without
developing evidence that shows the suspect has ttedna crime or if a police beat a
suspect to obtain confession, the police him/hecsghmitted a crime and should be brought
to justice. Ensuring justice must not be in unjwstys. Justice can only be realized when

wrong doer punished and rights are respected samediusly.
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Chapter 5

Concluson and Recommendations
51. Conclusion

Individuals have unalienable rights simply becathey are human. Respecting these rights is
essential for individuals to live a life in humaigmity. Government has a duty to bring to
justice individuals responsible for crimes. At gwme time government must respect rights
of individual suspected of crime. Accordingly, cnmal justice system, while carrying out its
function of ensuring those suspected of crimin&rades are brought to trial and if convicted
face penalties accordingly, must ensure thatspeets the rights of all those involved. As a
result, persons suspected of criminal act mustyeajpthe human rights as other human
beings do, expect the restrictions that are impaseldw. These rights are recognized under

numbers of national, regional and international Aomghts instruments.

The UN Convention on Civil and Political Rights aliét a range of basic rights of individuals
deprived of liberty. It includes the right to lifseedom from torture, freedom from arbitrary
arrest, right to be informed immediately of thes@as for arrest, right to be brought promptly
before a judge, right to silence and prohibitioraiagt coerced confessions, the right to
humane conditions of detention among many othettiofgia is a signatory of the ICCPR

and according to article 9(4) of the FDRE consgtitut‘any international agreement ratified

by Ethiopia are an integral part of the law of twed”. For this reason all rights recognized
under this convention must be implemented as gtexAbove this, most of these rights are
also enumerated under chapter three of 1955 ofogtin constitutions as well as other
human rights documents of the country. What mastevhether these rights are practically

observed in criminal investigation process or not.

Law enforcement officials are provided under lawthwihe power to arrest and detain
suspects in the course of investigating crime. Hanefindings of this study show that they
are not exercising this power in a manner thateetsprights of suspects. Police often arrest
people before they have built up evidence. In stades individuals are detained overnight
and then released for reasons they do not knowcePate not bringing detainees before a
court of law within a specified period of time. Asting authorities are frequently not
informing suspects their rights. Suspects are dethafor long time without trail and denied

right to bail because of their economic status.
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This study has also found-out that conditions ie tietention centers can be regarded as
inhumane as it is far below human rights standdddsainees are forced to stay in their cells,
which are completely dark and had no ventilatien,rhost of the day. All of the cells did not
have mattresses and detainees are therefore farcdelep on floor. There is no provision of
basic services such as health care, food and hg/damilities. Hence, detainees are detained
in conditions very serious for their health. Theseno separated cell for juveniles or other
vulnerable detainees who needs special treatmesits\are infrequently allowed and only
for a few minutes to speak through grills. In swelse detainees could not see their families.

All these contribute to inhumane treatment of dedas.

As compared to prison, police detention centersgareerally neglected and usually there is
no external inspection, and official visits. Evérough, numbers of persons are detained in
police cells every day, we know little about whaletained, why detained and the conditions
they are experiencing. It is only when a death ccau police detention that police cells got
public’s attention. For that reason, absence aéreal monitoring system to ensure safety of
detainees and denial of detainee’s access to eutgidld are also major problems in police

detention centers.

Among other the major factors contributing to humaghts violation during criminal
investigations are low level of education and latlawareness on human rights, weak legal
safeguards and absence of effective mechanism&rsuring accountability of officials

misuse their power and lack of enough budgets prore facilities in the detention center.
52. Recommendations

Basically, it would be difficult to give technicetkcommendations that address the problems
raised in this research once and for all. It resgiifurther researchers and inquires. The
following recommendations are what the researcledieves if implemented will help to
solve the problems regarding respecting humangightriminal investigation motioned in

this paper.

« Ensuring that prosecutors and police officers pgsdbe professional qualifications
required for the accomplishment of their functiotsfough improved methods of
recruitment and legal and professional training gimdugh the provision of all necessary
means for the proper performance of their rolereventing and investigating crime as

well as respecting rights of individuals. Additidlga short and long term training on
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human rights particularly on respecting and pratectights of criminal suspect should
be provided for law enforcement officials.

Measures should be taken to improve the availgilfit(and through time the quality)
services in police detention centers. The amountohey allocated for food to each
detainee per day must be revised in line with magrkiees so that all persons in detention
centers will secure three meals a day. Means ofadwmipg the sleeping and sanitary
supplies in the cell must be improved so that dets sleep on bed and mattress not on
concrete.

Government must allocate budget for medical caralathinees so health service be
available in the detention centers. At least tredreuld be a system by which detainees
are sent to public health centers and served freharge. There must be one department
in each police detention centers who follow thelthe®lated issues in police custody.
Measure should be taken to reduce number of mkdetainees by applying alternative
measure to detention. Pre-trial detention mustberksort in criminal proceedings. This
may help to improve conditions in police custodyrbgucing number of detainees in a
cell.

Police stations and detention centers have sebmplaints reception offices within their
jurisdiction to receive citizens’ complaints of hamrights violations. Such office must
be lead by impartial body outside of the law enfggcauthority so that grievances are
collected and analyzed by independent body.

Ensure that impartial and independent investigatiare carried out into the cases of
arbitrary arrest and detention and any other vimtat of rights of suspects and any police
officers and other law enforcement officials fouredponsible for these violations must
subjected to disciplinary proceedings and crimprakeedings as appropriate.

This study has found out that almost all of criahisuspects in the study area did not
know what is human rights in general and rightsso$pect in particular. Therefore
awareness creation training is crucial for socetyarge at least to defend themselves
from some of human rights violation during crimimavestigation. Here Medias can be
taken as one tools to create awareness of soaidtyedr rights. A ‘chilot’ program which

is transmitted on Ethiopian Broadcasting Corpora(ieBC) every Tuesday can be taken
as good example and other Medias must also encedireg initiate such programs.
Ministry of justice, Ethiopian human rights comnigss and other stake holder should

play roles in this regard.
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The Institution of the ombudsman as per its objectnust ensure that citizens’ rights
provided in the constitution are respected by |laforeing organ. The institutional also
has to review government directives and ensurettigahdministrative decisions made by
executive organs are conform to the Constitutioigits.

There should be a visit of police detention centeysmembers of House of Peoples
Representatives or Regional Council members, intigpd institutions like Human
Rights commission and any other relevant bodieg. ifkiestigations should be conduct
into credible complaints of human rights violatiand the taking of appropriate measures
where violations are proved to have occurred.

Though government is the primary duty bearer, retspg and protecting human rights is
a responsibility of every one. Therefore, everydmanan rights advocator, civil society
group, human rights activists must take part inaading human rights. Here also
government has to create opportunities.

Last but not least, the researcher recommends ithiat necessary to make further
researches on rights of criminal suspects andredetention. Unlike prison, conditions
in police detentions are not researched that mincthis regard access to detainees and

documents in the police stations needs an impromeme
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Annexe- Data Collection Tools

1. Questionnairesfor Criminal Suspects
1.1.English version of the questionnaire

Addis Ababa University
Centrefor Human Rights

This questionnaire is prepared to as$essaispects for human rights of suspects in

criminal investigation process in some selecteicpdtations of special zone of Oromia

surrounding Finfine. For this purpose, | kindly uegt you to cooperate in answering the

following questions and | like to ensure that tbsuit of this study is only used for academic

purposes, and your responses are confidential.KTywaun for your cooperation in advance.

NB. No need of writing your name.

Please indicate your answers by putting eitherdiX™” marks in the blank space.

1. Background information

1.1.Sex
1.2.Age
1.3.Level of education: Adult educatiol | 1-8 ] 9-12 [ ] Certificd ]

Diploma [ | Degree or abo{___|
1.4.Job

Knowledge of human rights
2.1.Do you know what rights you have as a crimisapect? YES[ | N__]
If YES lists some of them.

Respectsfor rightsin police detentions
3.1.Are you told immediately the reason of youeatrand any charge against you? Y|

NO [ ]

3.2.Are you arrested with warrant or without watPaES [ | NO [ ]
3.3.Was your home or any other belongings search¢dS | | NO | | If yes
how? With search warran{____] withsearch warrant [ ]
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3.4.Do the police notify your rights? YES[___ ] NO [ ]

3.5. Are you allowed to inform your family that yare detained and place of your
detention? YES[__] NO[_]

3.6.Are you allowed to communicate to your famihdather visitor? YES[ | NO[___]

3.7.Do you have a legal counsel? YE[___ ] NO [ ]

If NO, why?
3.8.During police interrogation, do the police msp your right to silence? YE[ ]
NO [ ]
3.9.Do police and other authorities in the polidatisn treat you humanely? YE___]
NO [ ]
3.10. Have you ever sick in the police detention? Y[ | NO[___ ] If

YES, do you visit a doctor? YEJ ] NO ]
4. Conclusion
4.1.Generally, do you believe your rights are resg during your stay at the police

station?

Notatall ] To some extent[ | Very well ]
1.2.Amharic version of the questionnaire

ALO AN RLNCHT

ANGE ooNfF avdhin
AMCNEPTF ¢HHIE aomed

LU aomBP CHHIE® N434' 6P PACTLe A% N7 AT NFovlm 7°AN MOLLT
ONT NOFEN I°Covd- @P T AFMCNEPT 91,247 PANAP ool AhANC AL £S04
TGT A%1LL7 10+ PHY 80O @o-muT POLOAD ATI°VCHR TG T NF I
TLEFT U TLEPET Novovhh ATL AT NV HUTS AMG PAU-::

> 09° ov9§ ALMNPNL|9°
> oA N7LAMNT OPF NooAh N0 ATETF o0t "X 0Lg9° "\ PLCT
1. g\l P avlF
11, 27 o7& [ ] (1% o
1.2. ALy
1.3.  PT9°VCT L£L8B:- oot FVCHF ] 1-8 1 9-12 [
TR [ £9246 hiLg AL [
1.4.  0é-
2. NANSGE oot AL £A ha-+T
2.1. AL AFMCMe LA gVt fo-PA? AP 1 AP [

66



aANL A2 a1 CHo0'r 7 SHCHS

3. NTAN ME 0T 079420 1H LA Poolt ARNCT

3.1. 07°Aa0 «TTC AC NPANT @t CHLHOTT 9°R1eT AS PLNNP T hn
930 a2 — heea®

3.2. NEPTC OC PPATF - NECLNF 29N ] PLASCE 0 “IHW [
3.3. M PNCT® LN NG 2 AP ] ARG [
3.4. ooANL AP WP A PThLLE: - NRCLEMT T

PAGCE N 2IHY ]
3.5. AL A+MCNE LAOTT ool AN AADPDIN? AP [ AAAOPTI [ ]
3.6. U7 EPTTC AC aPALTIS LANFT A0 MNE ALTON ATELAD-¢

TLPLAPIN? WP N AT Tl —
37 MEONPT RS ANT MEEPTY RILINTFPT ALPLAPFN?
Y — PR T —

3.8. U7 A%TMé WAP? AP [ PAT9e [
ao\OP PATII° hh A9°7?

3.9. A0 AL MCLL0ANT W £Aa0GIC oo L AhCALTA?
AL ] ANTINGY® [
3.10. Z°A0G ANT PV ANd997. AhAT NONARYTT gl PANTT AFnNan
ALCIDAPIN? WP [ ANTLLINT® [
3.11. U727 PTTC aC N$20F L PG TFIC hIToo P INC?
a2 [ AAImovT9C [
AL AP DPT VA9°S ATHHFPA? AP 1 AATIU9® [
4. "ImPAE
NamPAL 07°a.0 ML @-0T 0201 LH ANGP oo TP HhNCATA NAa-
LONA?  ANTINLATY® [ 0ot oo A NCATA [
ao-( loo- FRNCATA [

2. Interview Guidelines
2.1.Interview guidelinefor police officers

1. For how long you have worked as crime investigator?
What is your educational background?
Do you take a course or training on human rights?

What is criminal investigation?

a kb 0N

What is your role as crime investigator?
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Why you undertake criminal investigation?

7. How you identify criminal from innocent?

9.

How you understand human rights in general andtsigif criminal suspects
specifically?

Are human rights affecting the processes of crifnimaestigations?

10.Which rights of suspects are more affected durmmginal investigation?

11.How you treat criminal suspects during interroga®io

12.Do you think human right are obstacles or foundwtifor criminal investigation?

2.2.Interview guidelinefor public prosecutor

1.

R
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For how long you worked as prosecutor?

What is your educational background?

What is your role in criminal investigation?

Do you recognize any violation of rights of criminauspect in criminal
investigation?

Which rights are more prone to violation?

What do you think are the causes of these violafion

Have you made any efforts to protect rights of anethsuspects?

What are the challenges you are facing in dealitly kghts of criminal suspects?

2.3. Interview guidefor criminal suspects
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Do you know reason of your detention?

For how long you been detained?

How you treated during your arrival at police sia

Do you know your rights as criminal suspects?

Are those rights respected in the process of thestigation?
Do the police notify you your rights?

Do you have a legal counsel?

During your detention, are your rights respected?

If not which rights are violated?
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