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Abs tract 

The involvement of national courts is essential to the overall effectiveness of arbitration, both ill 

domestic and inferna/iollai level. However, anti-suit injunction as an instrul'nent of terrl/inating 

or staying arbitral proceeding, the relationship of national courts and arbitral tribunals are 

varies between forced cohabitation and true partnership. Moreover, a marked increase of allti­

suit il/jullctiolls issued by both Arbitral Tribunals and National Courts has been seen recently. 

This thesis, there/ore, identifies the power of both national courts and arbitral tribunals towards 

issuing anti-suit injunction in international arbitration. In addition, compatibility of anti-suit 

injunction with the general pU/poses and principles of international arbitration have been 

critically scrutinized. Furtherll7ore, the legal effect of anti-suit illj unctioll in international 

arbitratioll is addressed in detail. Finally, after a profound analysis Oil the above three areas of 

controversies in illtemational commercial arbitration, the thesis atg ues that since anti-suit 

injunct ion is a new trend in international arbitration, both National Courts and Arbitral 

Tribunals should always exercise this power with due care because th eir effects may be more 

harmjid than the problem they are seeking to resolve it. 

Key Words : Anti-suit It~LU1ctio n, Judicia l Intervention, Intel11ationa I Arbitration. 

Vlll 

II 
I 



Chapter One 

Introduction 

1.1. Background of the Study 

International arbitl'ation has become the principal method of resolving disputes between states, 

individuals, and corporations in ah110st evelY aspect of international trade, commerce, and 

investment. I In the post-World War n era, the use of international arbitration to resolve foreign 

investment disputes signilicantly increased and treaty-based arbitration of fo reign investment 

dispute claims are ranging fi'ol11 millions to billions of dollars 2 As a restdt, new arbitration 

centers have been set up to catch the wave of this new business3 

Moreover, in the wave of this new business, anti-suit uuunction is one area of controversies Ul 

intemational commercial arbih·ation. Many scholars define anti-suit injunction. For example, 

Neil Dowers defines anti-suit injwlction as a cotu1 order agaulSt a palty with the allll "either of 

preventulg a pmty raisuJg an action in another forwn, or forculg that patty to discontume such an 

action if ah-eady started. "'Thomas Raphael defines anti-suit u~wlction as "an order of the cow1 

requiring the defendant not to COll'llnence, or to cease to plu'sue, or not to advance particwar 

clau1lS withul, or to take steps to termulate or suspend, cow·t or arbitration proceedulgs Ul a 

foreign COlUlhy. "S Margaret Moses also defines anti-suit ilUtUlction as "an order by a comt to a 

party over which the cow·t has personal jW'isdiction that requires the pmty either not to file a 

claim Ul a fOreign jurisdiction or not to proceed with a claun that has ah'eady been filed.' ''' 

Femandez Rozas oHers the following on the ptllpose of anti- suit il~unction: 

Anti-sllit injunction is used to safeguard the possibility of instituting arbitral proceeding 

to ensure that (arb itrators) properly carried out, while at the s[{lne tilile avoiding the co-

!Nigc l Blackaby ct OIL , Redfern and Hunl er 011 Illferll ationa( Arbitmtion (Oxford: Oxford Ull ivers ity Press, 2009), I. , 
-A ndrew Newcombe and L1uis Parade ll, Law and Pra ctice of Invest me lit Treaties: Stalldards o/Treatmellt (Hague: 

Kluwer La w Intemationa l, 2009), 26. 
3B1ackaby et aI. , Redjem and Hunter all internatio llal Arbitration , I. 

tlNeil Dowers ,"The Anti-Suit Injunct ion and the EU: Legal Tradition and Europeanization in lntemational Private 

Law," Cambridge jO/.{/'JIal of In terna tiolla I alld Comparative Law 2, 110.4 (2013): 960. 

5Thomas Raphael, 'Fh e AlIli-Sllit "~jllll ctio ll (Oxford: Oxford Univers it y Press , 2008), 3-4. 

6Margarel Moses, The PrinCiples and Practice of Illtemational COli/mercia I Arbitration (New York Cambridge 
Unive rs ity Press , 2012), 9 1-92. 



ex istence of two decisions relating to the same dl:lpute, they are certainly/arfrom being 

without risk. 7 

From the phrase "ensure that arbitrators will be properly carried out," it is ascertained that, anti­

suit u~unction is issued by a body which carries a proper conduct of arbitral proceed ing. From 

the histOllca l po int of view also, Rosier and MlllTay defines anti- suit i'~IU1ction as a mechanism 

of "safeglk1 rding an arbitration agreement agaulst the threat of parallel proceedulgs latUlched in a 

fbreign jlll'isdic tion. "~ 

On the other hand, anti-slut iJ~llllction is not only ordered by Court but also by the Arbitral 

Tribuna~ which aimed to prevent or restraul the proceedulgs in breach of arbitration agreement. 9 

As to Emmanuel Gaillard , this power of Arbitral TriblUlal emanates "fi'om the well- established 

principles of ulternational arbitration law" which sanction a pmty vio late an arbitration 

agreement. ' °Therefore, the termUlOlogy of anti- suit injunction used to describe both an 

i,~unction issued by National COllll and Arbitral Tribunal. 

Intemational arbitration, as a dispute settlement mechanism, reso lves disputes across the borders 

that has an autonomous character and exists 111 a domain of independent character." Unless 

pmties of arbitration or the arb itral tllblllJaI seeks the assistance of local [OIUlllS, arbitration 

consigns national COlllt S to a secondary positiol1.' 2 On the other hand , anti-suit i'~lll1c tion is an 

exceptional instrwnent available to nationa l cowts to ultervene in intemational arbitration. ll rn 

recent years, a nwnber of anti-sillt u~lUlctions have been issued by national courts directed at the 

parties, or even at the arbitrators, with a view to tennuJate or to stay a rbitra l proceedulg.'4 

7Fcm3nd ez Ro zas, "Anti-suit Injunctions Iss ued by Nat ional Courts Measures Addressed to the Parties or to the 

Arb itrato rs," in Anti-Suit lnjlln ctions ill International Arbilralion , cd. Emmanuel Gaillard (Bern a:Staempfli Verlag 

AG, 2005),77. 

sOan'en Rosier an d Dorothy Mu rray, "The Latest Wo rd on the Ant i-Suit Injunct ion," King and Wood Ma llesoll s, 
JanuaJY 23, 2014, http J/w\vw,J(\vm.Com(Accessed June 24, 20 15). 
9t.aurent Levy, "Anti-Su it Injunct ion s Issued by Arbitrators," lA/In ternational Arbitration Series 2 (2003): 124. 

IOEmmanuel Gaillard, "Anti-Suit fnjunctions Issued by A rbitrators," in II/l ema/jOlla! Arbitration 2006: Ba.ck to 

Basics, cd. Albc l1 Jan Va n Den Berg (I-fugue: Kluwer Law ln tcmational, 2007), 237. 
J I Ju lian D.M . Lew, "Does National Court In vo lvement Undemnn e the inlcmational Arbit ration Processes," 

American University IlII emariollaf Law Re view 24, no. 3(2009):490. 
12 Giu lia Carbon e. "Interferen ce of th e CoUit of the Seat with Internat io nal Arbitration," JOllrnal of Displlte 

/lesotlllioi/ . 11 0.1 (20 12):220. 

" Ibid . 12. 
1<1 Enllnanuel Ga illard , Legal 'f1l eOlY ol lnternatiol/al Arbitration (Boston: Ma rl inu s Nijho IT Publishers, 2010), 71. 
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Dillerent u1ternational arbitrat ion cases show that an anti-suit il~lUlct ion is not only granted by 

cowis but also by the arbitrators. Anti- suit il~w1ctions ordered by nationa l COlII·tS are either by 

COlllt of seat of arbitration or by co urt of a state other than that of the seat of the arbitration. 

International arbitTation cases, includu1g but not limited to, I-Iubco,'5 COP EL ' 6 and Nationa l 

Grid 17 are ShOWU1g the tTend of anti- suit il~ unctions ordered by courts of a state other than a COlllt 

of the seat of arbitration. Cases like Saipem S.p.A v. Bangladesh,'H l-limplll11a v. Indonesia,'9 and 

Salini COS1Tuttori Spa v. AWSA20 have remarkably cited to show the trend of anti-suit u~w1Clion 

issued by COlilt of seat of arbih·atio n. 

FlIIthen11Ore, National COLUtS u1Volvement U1 intemational arbitra tion U1 general and anti-suit 

ll~unction 111 pmticuIar IS still debatable specifically U1 relation to the sca le of u1Volvement21 

Parties U1 arbitration want a prompt, less expensive and fina l resolution of the d ispute , whereas 

states want to ensmc the arbitral process is just and impmtial. 22 Based on this, different theories 

emerged on judicial u1tervention in the arbitration process23 As a result, anti-suit u~unction has 

become one area of controversies. The silence or amb iguities of u1temational arbih'alion 

instruments, on the other hand , intens ity the anxiety. 

lS Hubco Corporation v. Water and Power Development Authority of Pakistan 0N APDA), Supreme COUlt of 
Pakis tan , Civil Appeal Case no 1398 and 1399 (Jun c I4, 2000), Arbilm/ion International 16 no.4:439-460(Herein 
after ca lled " J-I ubeo case"), 

16Companhia Ptlranaensc De Energ ia (COPEL) v.UEG ArancariaLitda, Curit iba Court of First Instance, case no . 
001-14668( Jun e 3, 2003), JOllrl/a! of Inlematiollal A rbi/ratioll 25, 110.1 :35(l-Ierein aft er called ''COPEL case"): 
17Nat ional Grid Pic and The Argentine Republic, UNCITRAL Arbitration Decis ion on lurisdiction (lune 20, 2006), 

The Americall Journal allnl ema lionaI Law I03. no. 4:722(Herein aft er called "Nat ional Grid case"). 
18Saipcll1 S.p.A. v. The Pcople's Republic of Banglades h, ICC case no. 7934, unpublished, c it ed in ICSID Case 
1l0.ARB/0517 (June 30, 2009), ICSID RevielV-Foreign I/l vestmen! Law JOllma/:95(Herc in after ca lled "Saipcm S.p.A 
case"). 
191rllpuma Califom ia Energy Ltd ("Himpuma") v. Repub lic of Indones ia, Ad Hoc Arbitration under UNClTRAL 
ru les ( May 4, 1999), Yearbook Commercial Arbitralion 25:11(Herein after ca lled "Himpuma case"). 
20Sa iin i Costl1lllori Spa v. Federal DellXlcrat ie Republic of Ethiopia, Addis Ababa Water & Sewage Autho1ity, ICC 
Arbitration Casc no.1062J/AERIACS (December 7,200 1) (Herc in after called "Salini case"). 

21 Angualia Danie l, "The Ro le of Domes tic Courts in Intcmat ional ComlllCrciai Arb itration ," Social Science 
Research Network: SSNR (2010):9, http://www.ssm.co llvabstract= 1674760(Aceessed June 14, 20 15) 
22 0kezie ChllkwlI lllcrije, "Judic ial Supervision of Coml1lCrcia i Arbit ration: The Eng lish Arbitrat ion Act o f 1996," 

JOllrnal 0/ Arbilralioll IlIlemational 15. 110 .171 ( 1999):6. 
23 Loukas Mistetis ct al. , Compa rati ve Internatiollal Commercial Arbitration (i-Iague: Klu wer Law intemational, 
2003), 72. 
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Concerning the power of arbitra l tribunals to issue anti- suit injwlction, international arbitration 

rules are silent. For instance, the Convention on the Settlemelll of lnvestment Disputes between 

States and Nationals of other States does not expressively refer to anti-suit it~unction,24 The 

UNClTRAL Model Law on lnternational Commercial Arbio'ation ("UNClTRAL") also has not 

addressed it25 The lCC Rules of Arbitration are also silent on this trtatter26For some scholars also 
, . , ',' 27 

it is highly doubtful whether an arbio'al triblUlal has power to ISsue antt-smt tllJlUlctton, 

However, practica l cases of Holiday ImlS S,A,28 Planlll ConsOliium, Tokios Tokeles, Occidental 

Exploration & Production and Framatome S,A. are affillTtS the power of arbitral triblUlal to issue 
. . . ')9 

anti- suit ll1)LUlcttOn, -

In the context of Ethiopia also, modern arbio'ation is as old as the promulgation of 1960 Civil 

Code and the 1965 C ivil Procedme Code 3 0111e establishment of EACC and AACCSA are also 

indicatives of the CLUTent o'end towards a better utilization of arbitration in. commercial 

disputes31 From reading of Atticle 154 of Civil Procedure Code and the provisiotlS of the Civil 

Code li'om 3325 to 3346, temporary u~unction may be ordered to restmin a party fi'om doulg a 

patticular act or requiru1g hun/her to do such an act. However, arbitration rules of both EACC 

and AACCSA at'e silent on the power of arb itrators to issue anti-suit u~Ul1ction, Therefore, this 

thesis Ulqun'es status of anti-sLut u~mlction U1 u1ternatio11ll1 arbitration by taking Ethiopian 

experience too, 

24Convention on the Sett lement of Investment Disputes between States and Nationals of Other States (Washington 

Convention) of 1965, hllp:/lwww.worldbankorglicsid/basicdoc-archivc/9.htm. (Accessed June 5, 201 5). 

25UNCITRAL Model Law on Intemationa l Coml11C]"ciai Arbitrat ion (1985) and ils an1endntents 

(2006),l1llp5:/ Iwww.ullcitral.org/pdtlcnglish / texts /arbitration/ml-a rb /07 -86998 Ebook.Ddt1Accessed Sep 3, 20 IS). 
260n gur Ergall, "Th e New Arbi tration Rules of Intemat iona l Chamber of Commerce," Ankara Bar Review 4,110.2 

(2011):83-90 . 

27Pierre Karrer, "Interim Measures Iss ued by Arbitral Tribunals and the COUlts : Less Theory, Please," in 

Internat iol/al Arbitration alld Natiollal Courts: The Never Ending StOIY, ed . A lbeIt Jan Van De Berg (Boston: 

Kill wer Law Intemational, 200 1), 106-IO? 
28 Holiday Inns S.A . and o thers v. Morocco, ICSID Case no. ARBI72JI (September 23, 1974) , British Yearbook of 

international LawS I, 11 0 .1 :123- 134 as c ited in Enunanllel CiJ. illard "A nti-suit Injunctions Issued by Arbitrators," 

(I-lague: KJuwer L'lw In tel11ational, 2007), 244. (Herein after ca lled "Holiday case"). 

29Plama CO ll solt ium Limit ed v. Repub lic of Bulgaria, ICSID Case No. A RB/03124/Procedural Order (September 6, 

2005) (Herein after called "Plalll'-1 Consolt iull1 case"), see Framatome SA. v. Atomic Energy Organization of Iran 

(ICC Case no. 3896,April 30, 1982), Tokios Tokeles v, Ukraine (ICSID Case no, ARB/021 I 8/Ju risdictio n, April 29, 

2004), Occidental Exp loration & Production Company v. Republic o f Ecuador (LCLA Case no. UN 34671Non ­

Ju st ifiab ilit y, Aplil 29, 2005), hltp:llwww.italaw.com/cascs /857(Accessed July 10, 20 15). 

300an iel A [cmayehu , "Review of Arbitrat ion in Ethiopian Constntction In dustry , " (Master's thes is, A ddis Ababa 
Un ivers ity, 2014): 10, http://etd.aall .edll,e t/handleI1234/5054 (Accessed Julyl9, 2015), 
31 Ibid. 
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1.2. Statement of the Problem 

Arbitration is one of the d ispute settlement methods that lead by impallial third pmty in 

accordance with the arbitmtion agreement.32 With acceptance of such party autonomy, "the level 

of court ultervention has been significantly diminished over the years.,,33 /-1owever, anti-suit 

il~ unction is a recent trend of cowt ulVolvement in intemational arbitration34The stage of COWl 

involvement through anti-suit i l~unction is not clear; it gives rise to a nwnber of practical and 

legal dilliculties. In practice, anti- suit u~wlctions in ultemational arb itration have du·ected at 

arbitral proceedulgs or at comt proceedings, which vmy Ul theu· foml and are requested "either Ul 

an attempt to dismpt the arbitral process or, to the contrmy, to tty to protect it .'~5 Accordulg to 

Emmanuel Ga illard , in recent years, the lllunbers of anti-suit uljwlctions issued by national 

COluts are dramatically ulcreased and it has to termurate or to stay arbitral proceedulg unlike 

other areas of cowl ultervention Ul tiJe ulternatio nal arb itratio n36 

Based on tour dilTerent theories i.e. Jurisd ictional, Contractual, Hybrid and Autonomous on tiJe 

power of cowts to issue anti-suit il~lmctions, debates among scho lars are contu1Ued. For some of 

them ' there will hard ly ever be a justification ror a nationa l cowt to grant an anti-slut 

iJ~unction,37but [o r others, it is an ulherent power of natiolJal cowlS. Such differences lrave also 

re flected in 11LU11ber of practica l cases. The question like, what is the legal effect of anti··suit 

u~wlction, on whom anti-suit u~wlction is issued and at what stage anti-slut iI~LUlction IS 

ordered are also lU1answered Ul the existing intemational arbitration legal frameworks. Due to 

this legal gap, the issue of anti- suit u~lU1ction poses a seriollS problem. On the other hand, the 

power of arbitration tribunals to issue anti suit u~unction is not universa lly recognized and main 

legal sources of international arbitration are either silent or ambiguous. As a result, a debate 

among scholars continued conceming power of arbitt·ators to issue anti- suit injwlctions and the 

lega l eJrect of such u~luiction. 111erefore , this research intends to assess and answers the above­

enumerated problems, and eVd luates ulternatiolJa l experiences. 

32 Bcilna Bu lut, "The Role of the Place of Arbitration in In tcmational Commercia l Arb itration Proceeding; Turkey as 
a Place of Arbit ra tion," Ankara Bar Re viewl , no l(2011): 35. 
J3 lbid . 

34Loukas Mistelis and Julian D.M. Lew, Pervasive Problems ill /Jl femafiollal Arbitratioll (I·Lague: Kluwer Law 

In tel1lat ional,2006), 204. 

" Ibid. 
36CJa illard , Legal TheOlY of Inlernational A rbilration , 71. 

37Lew, "Does National Court Invo lvement Undennine the inlemational Arbitration Processes," 509. 
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1.3. Research Objectives 

1.3. 1. General Objective 

"l1le general objective of this thesis is to examllle anti- suit u~unction in the intemationa l 

arbitration. In very limited scope also, assess anti-suit il~unction in the context of Ethiopia 

arbitratio n Jaws. 

1.3.2. Specific Objectives 

• To review anti- suit il~llllction in the arbitration process intemationa lly. 

• Identify the lega l and practical challenges of anti-suit U~llllction in intemational 

arbitratio n. 

• Proposc what should be done to promote and ulljJro ve ulternational commercial 

arbitration in re lation to anti- suit il~unct io n. 

104. Research Questio ns 

TIle thesis shall answer the ID llow ing basic questions 

• Do Arbitra l Trib llllals and National CO LU1s have power to issue anti-suit 

injunctio ns in inte111ationa l arbitration or not? 

• What is the consequence of anti- suit U~IUlction? 

• What lesson should be drawn from the practical challenges of anti-suit 

il~ unction? 

1.5. Significance of the Study 

llris work on "Anti- Suit !J~llllction in Intemational Arbitration" adds towards shad ulg light on 

intemational arbitration legal fi·ameworks and practices o n the concem of anti-suit injllllction. 

TIle thesis also plays an important ro le in identifYulg whether Arbitra l Tribllllals and Nationa l 

COlllts have power to issue anti-suit il~ IUlction. It serves to reconsider the issue of anti- suit 

U~llllction III the arbitration process and to take remedial action. In addition, it has an urmlense 

contribution Ul examullilg the legal and practical challenges of anti-Slut injlUlction. Fluthennore, 

it serves as an impOltant input fo r students and researchers who are interested to make finther 

investigation on the topic. 
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1.6. Scope 

The study is exclus ively limited to anti- suit injunction in international commercial arbitration. As 

a result, this thesis is limited to assess the legal and theoretical foundations of anti- suit 

il~llllct ions and identifies practical challenges of atlti-suit il~llllction in d,e process of 

international commercial arbitration. In Ethiopian context also, as best of my assessment, unab le 

to found any international anti-suit injllllction case which Ethiopia is party except Conbl1ttori 

SPA v. AA WSA. Therefore, only this case has taken in the Ethiopian context. On ilie other 

hand , anti-suit ll~unctions III restralllt of foreign COlllt proceedings have been pmposely 

excluded. 

1. 7. Methodo logy 

The thesis is a Desk research. As qualitative research III Illle with Alticle 38 of ICl , this desk 

research examllllllg a variety of SOlll·ces, including laws, cases, pub lications and other relevant 

academic literatlll·es based on pmposive data selection method. 

1.8. Presentatio n 

Chapter one introduces the subject matter of the thesis and presents the problems that the study 

allns to examine. In chapter two, the compatibility of anti-suit ll~llllction is analyzed with general 

plll·pose and princ iples of international arbitration. In chapter three, ant i- suit iI!ilU1ction issued by 

COlll·ts has been addressed . In chapter [om, anti-suit il~llllction issue by arbitrators is examined. 

Finally, the conclusio n and recommendatio n of the thesis are given in chapter five. 

1.9. Limitation 

In the due comse of this study, the researcher faced diJferent cha llenges. Among others, 

difficulty of fmd ing cases directly related to the study area due to confidentiality restriction. 

Shortage of time and limited access of reference materials was aLqo another \imitat ion. 
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Chapter Two 

Anti-Suit II~L1nc tion in International Arbitration 

2. 1. Anti-Suit Injunctio n - Literature Review 

With the objective of settling diffurent dispute, nations establish institutions like comt and 

administrative triblUlals. lIowever, arbitration is a private method of dispute resolution used to 

settle disputes between companies or states 38CeItainly, due to a multi- mcetted natLU·e of the 

process and the way it has evo lved over time, there is no single accepted definition of the tenn 

'arbitration' despite various attempts to define39 

Rene David defines arb itration as "a device whereby the settlement of a question-- -entrusted to 

one or more persons who derive their powers fi·om a private agreement.'>40 Redfern and Hlulter 

also defines the notion of arb itration as a process which "two or more palties mced with a 

dispute which they cannot resolve themselves; agree that some private individual will resolve 

it.'''' I Concerning the concept of arbitration however, there does not appear to be a senous 

divergence but on the limits of scope of arbit:ration.42 

According to N igel Blackaby et ai, the term 'international' used to mark "the difference 

between arbitrations which are plu·ely national or domestic and those which in some way 

transcend national bOLUldaries.'>43 However, there is still a lack of an internationally agreed 

definition on the tellll ' internationa l' in the context of intemationa l commercia l arbitration44 

As discussed above, anti-suit injunction is a mechanism which staying or terminating arbitration 

proceeding. However, anti-suit ll"UlUlctions and anti-arbih·ation il~unctiol1s are words that used 

to describe staying or tellllinating arbih·ation proceedings. For example, Romesh Weeramantry 

38 Elina i-Iaiko la, "Arb itra l Tribunals and Nat ional C0U11 s-Coll stant Batt le or Effic ient Co-Operation ?," (2013): 1 
Finna .FI , hllp :llwww.google.convsearch?hI.Elina+national+court. (Acces sed June 2, 2015). 
39Ma xi Scherer, "Award and the Courts . Set-off in Intcl11ational Arbitration," in Austriall Yearbook 0 11 international 
Arbitratioll 20iS,ed.Gero ld Zeiler (Manz'schc Ve rlags - und Universitiits buchhand lu ng, 2015),476. 
40Rene David. Arbitratioll ill Illtematiollal Trade (Deventer: KluwerLaw and Taxation, 1985), 5. 

4l AIan Redeem and Mart in Hunler, LalV and Practice o/international COlllmercial Arbitration (London: Sweet & 

Ma,welJ, 2004), 5. 
42Emlllanuel Gai llard and Joh n Savage, Int ernational CO lllmercial Arbitratioll (Hague: Kluwcr Law In lcl11at ional, 
1999), 10. 

43 B\ackaby ct al., Rec(jern and /-fill/t el' 011 In/ emaliollal A rbi/ratioll , I. 
" Ibid . 1.28. 
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point out that, anti-suit il~lUlction is "il~lu1ction seeks to prevent the initiation or continuation of 

arbrtTation proceedings whereas anti-arbitmtion it~lUlction is it~lu1ct ion seeks to prevent the 

initiation or contulllation of COlUt proceedings.'"sOn the contrary, Gusy and Weldon, claimed 

that both terms are dillerent which anti-suit injunction used to "prevent a party fi 'om proceeding 

with litigation commenced III a foreign in violation arbitTation agreement" whereas anti­

arbitration il~unction L~ used to "prevent a party fi'om proceeding with arbitration due to lack of 

a valid arbitration agreement between the parties. ,"6 Julian D M Lew also point out that, both 

tenns have not used interchangeably which anti-arbitration il~lUlction is il~lUlctions that "seek 

to w1dennit1e or block arbitration proceedings," whereas anti- suit u~lUlction is u~unctions that 

"encOlu'age and enforce arb itration proceedu1gs.,,17 

According to Emmanuel Gaillard, however, both tenns used to refer an order "issued either 

dw-ing the arbitral process it1 order to prevent an arbitral triblUlal fi'om hearing the claitn or, at the 

end of the arbitTal process, to obstruct the enforcement of the arb itral award .'''8 Similarly, 

N icholas Poon used both anti-suit injunction and anti-arbih'ation u~unction as a "mechanism to 

resh'au1 arbih'ation fi'om cOlTU1lCncing or continuing.'''9 

2.2. Anti-Suit Il~lUlCtio l1 and Purpose of International Arbitration 

The question 'why parties choose ultelllational arbitration?' is impoltant to assess anti-suit 

il~w1ction within the plU"jJose of it1telllational arbitration. To draw the link between anti- suit 

il~llllction and plU-poses o f intelllational arbitration, at least for the plU-pose of consensus, anti­

suit il~lU1ctions issued by COlUts for the plu-pose of fac ilita ting and supporting of arbitration 

process, and to avoid parallel proceedings or to supervise a minimlUn standards of due process of 

law and fuit'ness of the arbih'al proceedu1gs are dU'ectty allied with the plU-pose of ultelllational 

arbitration5o 

4SRontes h WeeramanttY,"Anfi-!lrbitralioll Inj unct iolls: Core Concepts, fI (2014) I-Ittp :/ICil.Nus.cdu.Anti-A rbitralion­
lniulH.:t ions.Pdf. (Accessed August 2, 20 15). 

46Maltin Gusy and Matthew We ldon, "Allti-SIlit !njullctiolls alld Anti -arbitralioll illjIll/ctiol/s ill the US EfljO'illillg 

Foreign Proceedings," (20 14): 1-3. Blip :flUs .Pmc lica llaw.ComI3 -560-2848 (A ccessed March 4, 2014). 

47Lew, "Does National Court in vo lvement Undennine the lntemat ional Arbitrat ion Processes ," 499. 
4R Mistelis and Lew, Pervasive Problems iI/int ernational Arbitration, 204. 

49Nicholas Poon , "The Use and Abuse of Anti -A rbitration Injunctio ns; A Way Forward for Singapore," Singapore 

Acadell~)1 Law JOllmal25, no . 1 (201 3):246. 
so Moses , 'lYle PrinCip les (lnd Pmcl ice of IlltemationaL COII/lllercia/ Arbitratioll, 92 . 

9 

I 

II 



Fwthel111Ore, anti-suit llljLUlction issued by arbitral triblUlals that aimed to avoid the aggravation 

of the dispute or to elm u'e the e[ ectiveness of award is relate with the pw-poses of international 

arbitratio n51 

3.2.1. Flexibility 

1l1e apparent advantage of institutional arbitration is ava ilability of pre-estab lished rules and 

procedmes52 In arbitration, the parties have the flexibility to adapt the procedure that suit with 

the situation53 Flexibility of arbitration is hopefully a manifestatio n of palty autonomy and helps 

patties to save tllne and costs54 On the other hand, the pmpose of anti- suit ll~lll1ction is to take 

remedy against "parallel proceedings when one of the parties (typically the party with the weaker 

right or no right at all) to escape the arbitration agreement by commencing COllit 

proceedings.',s5Tn thls regard, the attempt of such reca lcitrant palty to dismpt the arbitral process 

is against flexib ilit y plil-pose of arb in·ation. 

2.3.2. Neuu'a lity 

Neutrality in international arbitTation is an opporttuuty of paJ1ies to choose a neutral pbce for 

the resolution of their dispute and to choose a 'neutml' tTiblU1a1 56 Chooslllg of a neutml fo rtun 

has a vital ro le over the arbitml proceeding and has "e[eets over the lega l issues, such as the 

deternlination of the arbitrators, enforcement of the awards, and it also has an llllpact over the 

practical issues such as accommodation, visa issues" and other57 Essentially, it is up to the 

parties to detellnine the place of arbitration by taklllg into account both legal and p ractical 

factors. Because, seat of arbitTation is the most ll11pOttant variable in an arbitration agreement 

and choose a good seat will likely get an effective arbitration. 58 111eretore, the seat of arbin'ation 

5lGaillard , "Anti-Suit Injunction s Issued by Arbitrators," 237. 

S2John ' Arthur, "A n Introduction to In temationai Conunercial Arbitration," (2013):25, 
www.gordanandjackson.coll1.au. (Accessed June 28, 2015). 
" Alt icle 17(1) ofUNCITRAL Rule and Alt icle 16 (I) ofSIAC Arb it rat ion Ru le. 

S"Althur, "An Introduction to Intemational Conunercial Arbitration," 12. 
5s Duartc Ric<lrdo ," Anti-Sui! Injunctions in the Context of Intcm ation al Commercial Arbilration ,"A lIlilrllst & Unjair 

Competitio n La IV JOlIl'llal48, llo.3(2010): I. 
5(i Blackaby ct al., Rel(jem lind Hunler 011 In/emotiollal Arbitration , 1.89. 

57Sulut , "Th e Role of the Place of A rbitrat ion in Internatio nal CO lllmercial Arbitration Proceeding; Turkey as a 

Place of Arbitrntio ll ,"34. 

sl'IElodie Du lac, Int roduct ion to Intemational Arb itration , Lecture, March 26, 2014. 
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determines the CO lU·ts that supervise and support the arbitra tion that relate with neutrality purpose 

of internat io na I arbitrat io n5 9 

2.3.3. Confident iality 

Con1identiality 01 arbitTation is hearing parties In private and not to disclose secrete of the 

arbitration to anyone not invo lved 01 the arbitTation processw In fact, there is no hard and filst 

f b·· d' 61 lega l rule regarding the confidentiality 0 ar Itralion procee II1gs. However, to preserve 

confidentiality, palties may stipulate " the required degree of confidentiality 111 their arbitration 

agreement. ,.62 For the case at ha nd ,confidentiality purpose of arbitration, has no direct link with 

the issue of anti- suit u~lll1ction,but u1du'ectly an act of parties to escape the arbitration agreement 

by commenc ing COUll litigat io n is amOlUlt the leak of u1fonnation and it is an act of revelatio n. 

2.3.4. Cost and Time 

Nigel Blackaby el a l wrote : 

Arbitration was a speedy and relatively inexpensive method of dispute resolution. 17,is 

is 110 longer so, at least where international arbitratian is concerned. There are many 

reasons for this. First, the fees and expenses of the arbitrators (unlike the sal{l/Y of a 

j udge) must paid by the parties; and in international arbitrations of any significance, 

these charges may be substantial. Secondly, it may be necessclIY to pay the 

59Jan Paulsson, "A rbit ratio n Unbound: Award Detached fi'o lll the Law of Its Country of Origin," /Il lemationdl and 

Comparative Law Qu{/rterly30, no. 2 (1981):358. 

60Jim McCartney, "Are Arbitration s Private and Confidcntial? ,"ADR In stilU le of Canada (2014):1 
Http ://www.Adrcanada.Ca /Rcsourccs / OocllITlC nts /MccaI1ncy .lim A re arbitrations plivatc and contidcntial 

OOO.Pdf.( Accessed Aug ust 4,2015). 

61 For ins tance, the Arbitration Rules of the Arbitration SCC use clear wo rd tlwt the In st itute and the Arbitral 

Tlibunal "s hall maintain confidentiality of the arbitration. A lliclc 52(5) of the 1976 UNCITRAL Arbitrat ion Rules 
also s tipulates that 'the award 111ay be l11<lcle public only with the consent of both pallies.' However, bot h the 1985 

and 2006 UNICfRAL Model L'lw on lntemational Coml1lefcial Arbitmtion is s ilent on the iss ue of confident.iality. 

Al1 icle 30(1) of ICC Arb itrat ion Rule also ind icates that arbitral tribuna ls shou ld take llleasures in add ition to for 
protect trade secrets and confidential in fonnat ion. However, unlike nlOSl inslil utionall1lles , ICC Arbitration Rules 
are s ilent on the nmller of'confidentiality of the award . 

62 Doug JOlles ,"Guid e To Intclll atiollai Arbitrat ion ," (2014):4.hltps;II Ww\-v.Lw.Comi "IGuide-To-lnlernational­
Arbill1llion .2014.(Accessed July 4,2015). 
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administrative lees and expenses of an arbitral inst itution, and these too can be 

substantia l. 63 

]-Jowever, to determine whethe r a particular arbitration process is expensive or cheap as 

compared to litigation, factors such as the rules that govern arbitration, the weight of the case 

involved, the cost of initiating the arbio'ation, and the type of hearing requested by the parties 

should be considered64 Additionally, arbio'al proceedings can commence and dispute resolved, 

taster than litigation, if an appropriate procedW"e is used65 

In relation to anti-suit iI~wlction, an act of SUiIlg of patties before an "iIlcolnpetent arbitra l 

o'iblU1al iI1Stead of a competent comt or vice versa may lead to the c1aiIn being rejected or the 

decision of the incompetent arbitral tribwlal being set aside .,,66 As a result, palties incW" 

additional cost and tUlle67Therefore, issuing anti-suit injunction for the purpose of avoiding 

wastage of the costs, and shorteniIlg the time of arbitral proceeding is justified as compatab.1e to 

the purpose of arbitration. 

2.4. Anti-Sui t Injunctions and International Arbitration Principles 

2.4. 1. Princip Ie of Arb itrab lity 

According to Giuditta Cordero, "Arbio'ablity rule IS meant to preserve the jW'isdiction of the 

cowis in certain areas where the public interest IS deemed to prevail against the fi'eedom of the 

parties to regtilate their own interests .'''RIn intemational cOlmnercial arbitration, "the law 

goveming the ArbitTablity of a dispute may depend on place, and stage of arb itTa I proceediIlg.'''9 

63 Blackaby et al., RedJern alld Hunter 011 II/lemariollal Arbitra lioll , I.! 00. 
64 Michael Buhler, "Award ing Costs in intcmationai Commercial Arbitration: an Overv iew," ASA BlIlletill-Klllwer 
La lV22, 00 .2 (2004): 249. 
65Colin Edelman ot at, 71l e Lmv of Reinslirance (Oxford : Oxford University Press, 2005). 6. 13. 

66lrene Welser, "Pitfalls of Competence," (2007):18, httDs :lIWww.google.search?hlpitfalls+we lser(Accessed July 
12,201 5). 
67Gcrold Zei leret el ai. , Austrian Arbitration Yearbook2007 (Manz'schcVerlags- und Univcrs iUitsbuchhandlung, 
2007), 4. 

68Giudilla Cordero."Natio nal Rules on Arbitrablity and the ,Va lidity of all Intcmatio ll al Arbitra l Award : The 
Example of Disputes Regarding Petroleum investment III Ru ss ia ," (20 10):1. http://lcxarbitri.pc/wp­
con t en ti ll p load s/20 14/021 Na I io 11 a I-ru les -0 n -A rb ilra b ility -a 11 d -in 'em a t ion a I-arb it ra I-a \Va rei .pel f. 
69 Ka tarina Chovancova," A rb itrab lit y," (20 14):2,11 t tp:1 Iw\Vw.pancu roll n i.co nvfi1es /s kI fp /u 10 h y -vcrs ion .pd f. (A cccss cd 
Ju ly 25, 2015). 
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Bernard Hanotiau points out that: 

In its usual meaning, Arbitrablity can challenge in 10 different ways (a) due to the 

quality of one of the parties. One may refer this case to subjective A rbitrablity--- and (b) 

due to the subject malleI" of the dispute which has been removed/i'om the domain of 

Arbitrablity mailers by the applicable national law. This is objective Arbitrablity70 

The ISsue of subjective Arbitrablity arises in patticular when a State or a public entity that has 

signed an arbitration agreement subsequently avails itself to avoid the arbitration7 1 However,state 

enterprise or a state cntity, "may not invoke its incapacity to enter U1to an arbitration agreement 

to refuse to participate U1 an arbitration to which it has previOllSly consented. ,,72Concenlli1g 

restrictions relatu1g to the parties based on the subject matter of the dispute,as u1dicated in New 

York Convention, enforcu1g comt look into its own law to determu1e whether the dispute is 

arbitrable or not73 

TI1ere[ore, national laws determines which lypes of disputes are the exclus ive domain of national 

COllltS, and which disputes can decided through arbitration.74For u1Stance, the Ethiopia C ivil 

Procedme Code under AIticle 3 15(2) prescribes ' no arbitration may take place U1 relation to 

administTative contracts as defined U1 AIticle 3132 of the Civil Code, 

2 .4.~ . Separability of the AI'bitmtion Agreement 

In principle of separability, the arbitration agreement IS an autonon1OlIS agreement that SlU'Vlves 

the invalidity or termination of the main lIl1derlyu1g contTact75This principle IS u1tend to give 

prilTla!Y responsibility to the tTiblmal,16with respect to deternllirU1g whether it has jmisdiction 

irrespective or arbitration contract is null or void 77 Arbitral tribunal can make a decision 

regarding its own jlu'isdiction, including objectio11S regardu1g the existence or validity of the 

70 Belllard Hano tiau. "The Law Applicab le to Arb itrablity," Singapore Academy ofLmv JOllrnal 26, (2014): 875. 
71 lb id ,.876. 

72Zheng STang. Jurisdiction and Arbitration Agreements in In tern a tiolla I Co mmercia l Law (pmis :Taylor & Francis 
Ltd,20 t 4),3 3. 
73 AI1icle 5 of the New York Convention. 
74 Chovancova, "A rbitrability,"4. 

7S A lTlOkura Kawhant. "Arbitral JUlisdiction." New Zealalld Uni\lersities Lalv Review 23, 11 0.2 (2008):240. 

7°A ltall Giilerci. "Seperabilit y of the Arbitration Agreement in Intemalional Arbitration," Ankara Bar Revew l 
(2008): I 09. 

77Sce Judgillent of Supren"K:! CO Ul1 of Judicature Court of Appeal (Civ il Division), London Case No. [200?] EWCA 

CIV 20(January 2007) and Judg me n1 o r House or Lords or Appeal, Londo n Case No. [2007) UKHL 40.( October 

2007). 
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arbitration agreement. ,78 Accordulg to separablity pru1ciple, an arbitration clause included U1 

arbitration agreement has evaluated separately a'om the other conditions of the agreement7 9 

Therefore, arb itTa I tribunal, nol the COUlt, has jurisdiction to determine questions regarding the 

validity of a conlraCI contauling an arbitTation agreement once the dispute submitted to arbitral 

tribwml. ~OFwthen11O re, any act of parties to stop or tennulate the arbitration proceeding through 

requesting anti-suit u~lUlction fi'om cowt based on voidness of contract is against the principle of 

separab lity lUltil the tribwlal assessed the validity of arbitration agreement in its jmisdiction81 

TI,e law governing arbin'ation law U1 Ethiopia that fmUld in the 1960 Civil Code and the 1965 

Civil Procedme Codc say nothing about the prulciple of separablity.82 As provided lmder sub­

atiicle (3) of Article 3330 of the Civil Code also, the arbitrator may ill 110 case be required to 

decide whether the arbitral submission is or is not valid. This provision ousts arbitrators from 

jmisdict ion regarding nmtters relating to the validity of arbitration agreement83 

2.4.3. Lunits 011 Pmty Autonomy 

The principle of pmty autonomy is not only fi'eedol11 of palt;es to choose laws but also to choose 

the conduct of the arbitTat;on process84 The principle of patty autonomy is not however 

luwmited autonomy of parties but subject to some restrictions85 Public policy reasons, lUlequal 

ITeatment of parties, mandatory rules, and no third parties subject to ob ligation are exceptional 

restrictions on party autonomy86 TIlerefore, actions to preserve and protect public policy, or 

78Joachim Delancy And Katharina Lewis , "Th e Pres umptive Approach to The Co nstruction of Arbitration 
Agrecillents and The Principle of Separability - English Law Post Fiona Tru st and Aust ralian Law Contrasted," 
UNSW Lmv JoLt/'//a! 31,110. 1(2008):358. 
7'1ailerci. "Sepcrab ilily of the Arb itration Agree l1lCnt in Inte rnat ional A rbitration," 109. 
sOAndrew Dou gall and Leon Loanno u, "Separability Saved: Us SuprelllC Court Eliminates Threat to Internatio nal," 
Journal a/lnfernaliollal ;I rbifralian 21, no. 3 (2006): 14. 

Sl See Al1 icle 6(4) of ICC Arb itration Rule, Arl icle 8(1) of CPR Arbitralion Rule, Al1icle 23 of both LCIA and 
UNCITRAL Arbitrat ion Rules. 
"See Arlic le 3325 to 3346 of the Ethiopian Civil Code and Al1icle 315 10 319, 4t6 and 350 to 357 of Ethiopian 
Civil Procedure Code. 
83 Haiiegabriel G. Feyissa,"The Role of Eth iopian Cou rt s in COll1lnercial Arb itration," Mizall Lnw Review4,no.2 
(2010):3 10. . 
"See Al1 icle 17 (I) of ICC Arbilmt ion Ru le, Arl icle 28 of ICDR Arb ilral ion Ru le, All iclc 22(3) of LClA 
Arbitrat ion Rule, and Article 35 of UNCITRAL Arbitrat ion Rule. 

R5 Andrew Ban1lclough and Jeff Wa incynlCr, "Mandatory Rules or Lmv in International Comn1Crc ial Arbitration," 
Me/bolll'/leJournal o/lllfel'l1alional Law 6, no. 2 (2005):2. 
R6 Blackaby el al. , Redrem and Hunteron IntemalionaiArbitration , 6. 14. 
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Lmequal treatment of parties by arbitTa l tTibunals, or clear violations of mandatory provisions, 

and to protect interest of third parties are legitimate grOLll1ds to take an anti-suit injlmction. 

2.4.4. Principle of"Competence-Competence" 

The "competence-competence" (Kompetenz- Kompetenz) IS a prll1ciple, which empowers an 

arbitration tribunal to rule on its jW'isdiction. 87 As indicated III Dallah Real Estate and TOlll'ism 

Holding Company v. Ministty of Religious Affall's of Pakistan case, prll1ciple of competence­

competence does not mean a complete ignorance of national cOLuts. 88The principle of 

"competence-competence" provides an arbitral tnblU1al with the power of ruling its . own 

jW'isdiction, thus avoidll1g any need to wait for a comt determll1ation of the issue. R9Meanwhile, 

the prmciple of competence-competence is a core principle ll1 the detel111ll1ation of the power to 

issue anti-suit il~unction. In Ethiopian, Alticle 3330(2) Civil Code recognizes contracttlal 

fi'eedom of palties and authorizes arbitrators to decide disputes relatmg to jurisdiction with the 

IllTtitation of contractual provisions relating to the jurisdiction of the arbitrator shall be 

intelpreted restrictively. 

2.4.5 . Prlllciple of Good Faith and AbllSe of Rights 

Good fuith principle is a "basic prmciple of ll1ternational commercial arbitration that the p31ties 

have the duty to cooperate ll1 the performance of arbitmtion agreement as well as the arbitral 

proceedll1gs.,,900nce pmties have consented to settle their dispute through arbitTation, they .have 

a duty to negotiate, constitute the tTibunal, cooperate witl1 the tTibunal and accept the arbitral 

award 9 
I Nowadays, duty to cooperate in good faith III dispute settlement is not only a matter of 

conventional law but also a force of necessityn The obligation of the patties to arbitt'ate ll1 good 

87See A lticle 23(1) af LeTA Arbitration Rule and Alticle 8(1) of CPR Arbitration Rule. 
88See DaUah Real Estate and Tourism Holding Company v. The M in is tly of Relig ious Affairs , Government of 
Pakistan (2010). 
89Jack Graves and Davydan Ye lena , "Competence-Competence and Separability-Ametican Style," in Illfernalialla! 

Arbitratiall alld illtemariolla! Co mmercial Law: SYllergy, Convergence and Evo/lition, ed. loukas Mistelis et al 

(Hague: Kluwer Law lnl emat io nai, 2011), 157. 

90 V. V. Veeder, "The lawyer's Duty 10 A rbitrate i.n Good Faith," Arbitration inlemafiolla/18, !l 0 .4 (2002):439. 

91 Abba Kolo ," Wlln~ss Intimidation , Temperi.ng and Other Relate d Abused o f Process in Investment Arbitration: 

Pos s ible Ren1edies Available to the A rbitral Tribunal," ArhilraaOIl fnt emational26, no .1 (20 10):53-54. 

92 An ne Peters ," In te lllat iona l Dispute Settlel11ent: A Network of Cooperat ion Duties." European JOllnia! of 

II/lerna/ial/al Law l4, no.! (2003):9. 

15 

1 
' I 
II 
I 
II 



faith has reflected in different inte111ational arbitration lega l docwnents and case laws93 Anti-slut 

itUw1ction c laimed by patties contrary to the principle of good ",o ith and in abuse of rights is, 

therefore, unacceptab le and it breaches not only the arb itration agreement but also the obligation 

to cooperate with the tribunal in reso lving dispute, Atticle 3344( 1) of Ethiopian Civil Code also 

lays down the lega l consequence of bringing a dispute covered by arbih'alion agreement to COUlt 

conh'aty to princ ip Ie of Good fa ith, 

93Mal1ha Belete, "('.IOod Faith (Lack of) in Inves! tnent Arbitration and the Conduct of the Eth iopian Q)vcrnnlent in 

the Salini Case: Exercise of Legitimate Right or "Exh ibit A" fo r GlIen'illa Tactics?"(2012):5-6. 
http ://w,,,,w.googie.comcl/search?g=mJl1ha+goodfailh (Accessed Ju ly 10, 20 15). 
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Chapter Three 

Anti-Suit Injunction Iss ued by National Courts 

3. 1. National Co urts Invol veme nt in International Arbitrat io n 

Accordu1g to Corre ll and Szcepanik, "cowis were not u1tended to play a meaningftil role U1 

arbib·ation is inaccurate.,,94 David Williams noted that, "Until late !l1 the twentieth centwy, the 

colllis U1 rnany countries were empowered by statute to exercIse a general supervisory 

jurisdiction over arbitT<ltion.,,951n this seam, once arbitration agreement concluded between 

pmiies, it express that disputes between them rererred to and settled by arbitration96Julian D M 

Lew stated, "National cOllli involvement in u1temational arbitration is a fuct of life as prevalent 

as the weather.,m 

3. 1.1. llleore ti ca l Justi fications of National Courts Tnvol ve me nt s in Tnte rnational 

Arbitration 

A. 'l11B Jurisdictional TheolY 

In Jmisdictional theory, an arbitration agreement is valid and arb itral award is enforceable, only 

if laws of place of arbitration and pk1ce of enforcement is recognized right of parties to refer the 

dispute to arbitration.98Tn other words, COlUts have a power to detennule and regulate all aspect 

of arbitration ulclud ing the validity of arbitration agreements and the enforceability of arbitral 

awards based on the law of tile forlun. 99However, this theory may contradict with the prulciple of 

party autonomy being national couli detemlines, control and regulate all aspect of arbitration. 

94Charles COll'e ll and Ryan Szcepanik. "No Arbitratio n is an Island: The Role of CQU lts in Aid of Intcmational 
Arbitration," World Arbitration and Mediation Review6, no.3 (2012):565. 
950avid Williams , "Defming the Ro le of the Court in Modern Intcmat ional Commerc ial Arbitration,"Asian 
Internatiollal Arbitratioll JournallO,no . 2(20 14):2, 
9(iM iste lis ct al.. Campara/ive Illternational COli/mercia I Arbitration, 355. 

97Lew, "Does National COll rt lnvolvenlCnt Ulldennine the lntemational Arbi trat io n Processes ," 490. 
9~ Dalliel , "The Role of Domest ic Courts in Intemational Commercial A rb itration," 8-1 4. 

99Sarraclough and Wa in cYlller . "Mand atory Rules of L1W in intemational CO l11lnercial A rb itrat ioll ,"6. 
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B. Tile COl/tractual Theory 

The basis lor Contractual theo ry IS the contractual natme of arbitration agreement. loo ln this 

regard, Ban ac lo llgh and Waincymer discoursed, "the 

f I ., ,,101 'fl ' . " b" o t le parties agrecment. lL~ nnpues, ar ltratlon 

entire arbitral process is seen as a product 

is an illustration of fi 'eedom o f conlTact. 102 

Under this theory, manclatOlY rules should only be relevant if it fo nn P31t of the lex contractus, or 

prove the u1Valid ity or illega lity of the parties' contract10J 

C. The Mixed or Hybrid TheOlY 

In hybrid theory, arbitration could be beyond evelY legal system but there is a circwl1Stance 

where national laws could detenl1ine the validity arbitration and the enfo rceability of the 

award .104 'nle Mixed theOlY combines the above two theories, and it avows that, if the COlnt has 

exclusive jurisd iction over the subject matter, or if the arbitrators conduct the proceedings in 

defiance of basic principles of equity, or if the award conflicts with the public policy of the 

fo rum, the CO Ult in which arb itration held and/or enforce the award have a power to take 

immediate remedial action and even reulse to recognize or enfo rce such arbitral award. lOS 

D. The Aulonomous Theory 

Unlike JW'isdictiona~ Contractual and Mixed theories stated above, autu nOn'lOllS theDlY denotes 

arbitration as complete independent system 106 Accordulg to Angualia Danie~ national cowts 

should "refi'ain fi'om interfering with the exercise of the powers entTUsted to arbitrators by the 

parties and assisting the arb itral process only when the need arises.,,107 

IUOA lexander Beloh lavek, "The Lega l Nature of Intell1ational Commercial Arbitrat ion and the Effects o f Conflicts 

between Legal Cultures," Legal Journal ojLaw oIUkraine, no.2(2011):18. 

101 Barraclough and WaincY llle l', "MandatolY Ru les of Law in Intell1at iona l COlTUllel'cia l Arbitrat ion ," 5. 
102Daniel, "The Role of Domestic CO UliS in Intell1ational Coll111lercia l Arbitratio n," 83. 

I03Sarraciough and Waincymer, "MandatOlY Rules ofLl\v in internat ional Commercial Arbitration," 5. 
I04 M is tciis et al.. Comparative IlIfernatiollal Commercial Arbitratiol1, 78 . 

lO S I-Ian Jian , 111 eOlY {llld Pra ct ice 011 Modern International Commercial La \ \1 (Beijin g: Law Press . 2000).36. 
106 Dan iel, "The Role orOomestic Courts in International Conunercial Arb itratio n," 12. 
107 Ibid. , 14. 
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E. The Territorialism TheOlY 

William Park PO Ult out that, the origins o f the territorialism theOlY comes 6'om the "traditional 

view that the lex loc i arbitri governs the validity o f arbit rat ion,,,,o81n this theory, "arb itrators 

derive theu' powers fi 'om the law of the place where they perfo rm the ir duties, as do judges 

servUlg in local COLUts" and seat COLUts have power to "review awards which were rendered in 

their cOlmny.'" 09 . 

F. 11,e Delocalizatiol1 Theory 

Conn'ary to territorialism theOlY, delocalization theOlY elaborates, "ultemational arbin'al triblulals 

are detached from controls lll~)Osed by the law of the seat of arbitration" and palties fi'equently 

choose to place the arbitration in a COlU1Uy where the parties' bus mess interests are located, 

simply because it is convenient for them. Iioln this theOlY, arbin'ators have not only allowed 

disregardulg the lexfori, but also award annuUed by seat court may enforce in any other state 

jurisdictio n. I I I 

As has already been discussed, anti-suit il~lmction IS a mechanism of COlUt involvement III 

arbitration process. '1 2Therefo re, Ul lLUisdictional theolY, slllce COlutS have a power to detelmine 

and regulate all aspect of arbitration, this power may include the power issue to anti-suit 

u~ unction. In Contractual theory, issulllg of anti-suit u~LUlc tion is only poss ible Ul case where 

such power is part o f the lex contTactus. In Mixed theory however, since there are certain 

cU'cumstance where national laws bmd arbitration like validity of submission to arbitration and 

the enforceability o f the award , anti- suit u~unction nlaY ordered by court 111 such case. In 

Autonomous theOlY, the subject of anti- suit ll~LUlction issued by COLUt is irrelevant due to 

complete llldependent of arbin'atio n fi'om national COLUtS. 

IO~ Wiliiam Park, ArbiJrmioll in i lliematioll al BlIsiness Displltes (Oxford: Oxford Univers ity Press, 2012), 50 
IOIJCarbone,"lnterfercncc ofllle CauI1 oflhe Seat with Internationa l Arbitra tion," 220. 
IIO Ibid . 

111 Hong Lin-Yu , "Defective Awards Mus t be Cha Uenged in the CO UI1S of the Seat of Arbitration-A Step 
FUI1h cr Than Localizat ion ?" The lilt'! 1. of Arbitration, Mediat ioll & Dispute Mallagemellt65 ,no.3( 1999):196. 
112Rozas , "A nti-suit Injunctions Iss ued by Na tional Courts Measures Addressed to th e Parties or to the 
Arbitrators ," 79. 
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According to Delocalization theory, sUlce ultell1ational arbitration cannot be restTicted to the sole 

application of the procedlu'al laws of the seat, anti-suit il~lU1ction is not possible. Nevertheless, in 

Territoriality theory, since it emphasis intell1ational arbitration is subject to national court of seat 

of arbitration, there is a possibility to issue anti-suit il~unction by the seat court. 

Before finalizing the theoretical debate on national comt ulVolvement in intcll1ational arbih'ation, 

it is unpOitant to look the following case. In British Caribbean Bank Ltd ('BCB') and 

Govell1ment of Belize (GOB) case, the somce of dispute was the measw'e taken by the GOB that 

nationalizes cOlU1try's telecommunications industry in 2009. 1ll In 5 May 20 I 0, British Caribbean 

Bank Ltd commenced arbitration in UNCITRAL based in I-Iague by alleging a violation of the 

U.K.-Belize Bilateral Investment Treaty (the BIT). 1140n December 2010, Govenmlent of Belize 

obtained an iI~wlction which restraiI1illg BCB fi'ol11 proceediIlg with the UNCITRAL arbitration 

fi'ol11 High Cowt. '1 5 Belize Comt of Appeal also justified the mjlU1ction. I 16Three years after 

proceedings suspended because of a Belizean COUltS u~unction; UNCITRAL panel Ul Hague has 

resumed the hearulg based on CCJ" 7 decision against an action of go vernl11e nl of Belize. " 8 

Among lessons drawn [rom the decision of CCJ m relation to anti-suit mjwlctions,119the first one 

is, although some theories would Wee to see anti-suit mjlU1ction is prohibited entirety, the 

decision a!finns the power of COlUtS to enJOll1 an arbitTal proceediIlg in appropriate 

circwnstances. 120 Secondly, it a!finned the somce of COlU"! authority to issue anti-suit iI~wlction 

113 S1ilish Caribbean Bank Limited and Attollley Gene ral of Belize, Caribbean COlll1 of Justice Appellate 

Jurisdiction , eel Appeal No CV 001 (Judgment , 25 June 2013), Jot/mal of World lnveSlIllell( Law ({nd Trade 

15(2014):324~352. (Herein after called "Caribbean Bank Limited case"). 

114 Ibid ., See AgrecnlCllt between United Kingdom of Great Britain and Northern ireland and Belize fo'r the 

Promotion and Pro tection of In vestments ., s igned at Bchoopan, 30 Apri l 1982, (No. 21315),United Nations Treaty 

Series 1294 (1982):199 -205. In this BlT, an investor-state dispute is subject to UNCITRAL Arbitratioll Rule. 

1 lSCaribbean Bank Limited case, Award, para. I I. 

116See British Cmibbean Bank Limited v. Attomey General of Belize (Court of Appea l of Belize, A.D. 2012 .Civ il 

Appeal No .6 of 20 11 ,3 August 2012). In this appeal, the majority in the C01ll1 of Appeal upheld the grant of the 

interim injunction but arrived at their decision by another route that is the rig ht to arbitrate needed to ripen by the 

completion of the proceedings in the domestic coul1. 

11 7For 1110re infonnation , see http ://www.law.ya le.edu/documcnrs /pdflCDO Public . (Accessed June 10,2015) . . 
118Caribbean Bank Limited case , Award, para. II and 13. CO COUl1 aftillTled an act of Belize govemnlen t was 

inconsis tent with the doctrine of kompetenz- kompetenz and anti-arbitration injunction is vacate, and the BIT 

arbitration resulllCd. Current ly case is pending and even on nlarch 7,2015 the hibunal decides Oil the Res pondent 

Motion pursuant to Articles 36 and 37 of UNCITRAL Arbitration Rules. 

119S.1. Strong," Anti-Arbitration Injunction s in Cases Invo lving Investor-State Arbitration: British Caribbean Bank 

Ltd. v. The Governmenl of Belize," The Journal o.fWorld Investmellt & Trade 15 (2014):324-332. 

120 Caribbean Bank Limited case , Award , para. 14. 
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is primaIily fi'om the national laws121 11urdly, in restraining international arbitration proceedings, 

the national cow'! must re-double the caution wlule restraining arbitral proceedings. 1 22 FoLUthly, 

CCl recognizes the broad powers of the arbitral tribunal to rule its own jurisdiction under the 

doctrine of Kompetenz-Kompetenz, and decide whether to stay arbitral proceedings pending 

because of domestic actions like anti-suit it~unct ion.12J 

3.2. The Power of National Courts to Grant an Anti-Suit Injlll1ction 

3.2.1. UNCITRA Model Rule 

The latest international arbitration rule, UNCITRA model, '24 foresees comts involvement in 

international arbitration in vety limited circLUllStances. According to Article 5 of this model law, 

no COLU'! shall intervene in the arbitration process except where so provided in the modeL 1 25111ese 

!inuted circumstances includes the appointment of arbih'ators, challenge on the jurisdiction of the 

arbitral h-ibunal, recognition and enforcement of both interim measures and arbitral awards 

including setting aside of such award. In the model, among others, COUtts have a power to 

temunate a mandate of arbitrators as consequence of arbitrators de jme or de facto inefficient to 

perform their fimctions orillil to act without lll1due delay. '26 TIUs mandate is exercise through 

issuing anti-suit injunction_ 

Even in !IUs t11ode~ once the arbih'al tribw131 rules its competence-competence, a party may 

challenge such competence before national comtS. '27 111erefore, lmlike autonomous theory, 

which favor a complete independence of arbitral triblll1al fi-om national COLUts, and jLU-isdictional 

theory of complete control of national COLUts over arbih-al proceeding, this model filled the gap 

on the stage of court invo lvement. As a result, it is easy to conclude 11'0111 this model that, court 

have jw-isdiction to "sue anti-suit injlUlction on appeal after arbitral h-ibwral ruled over its 

jw·isdiction. 

121Caribbeal1 Bank Limited case, Award, para. 30. 

122Caribbean Bank Limited case, Award , para.40 and 32. 
123Caribbean Bank Limited case, Award , para. 2. 

I24A lticle 5 orthe 20116 UNCITRAL Model Law. 

125 See Al1 icle 5, Artic le 11 , A I1ic ie 14, Article 16, and Article 36 ofUNCITRAL Model Law. 

126 AI1icie 5 of the UNCITRAL Model Law. 

127 See Article 5. Alticle II , Al1icle 14, Art ic le 16, and Article 36 ofUNCITRAL Model L1W. 
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3.2.2. JW'isprudential Justifications 

International arbitration allo ws fleXIbility over a wide range of matters even though subject to 

national rules and policy restrictions. 1 28This restriction bases itself on principle of state 

sovereignty. [n principle of state sovereignty, if states believe that their lllterests are protected in 

arbitration by mandatOlY rules, they may enact mandatory rules. 1 291-l0wever, state legal 

expansionism by enacting mandatOlY mle should not be exaggerated. 130 Supplementmy, . like 

arbitral tribunals competence-competence, state COluts shall have also a jmisdiction to rule its 

own jluisdiction. In this regard, arbitrators camlot rule over a jmisdiction other than thell' 

own131 As a result, arbitrators may "neither decides on the jmisdiction of a court nor, a fOltior~ 

on the cogency of the case brought before such cowt. "I 32111e COlut may exercise this power 

"either dlU'lllg an arbitration proceedings or later when a party seeks recognition and enforcement 

of arbitral award.,,133 

3.2.3. Recognition and Enforcement of Arbitral Award 

The New York convention requires states to give effect to arbitration agreements and enfurce 

arbitral awards through sW11lnalY proceedlllgs made 111 other states subject to limited 

exceptions. 134 Article V of the Convention indicates circwnstances that recognition . and 

enforcement of the award may refused. 135111e reading of Articles II, III and V of the New York 

Convention also divulges, "Cowt of the seat of arbitration or the enforcement will only involve 

128A.f .M. ManllllzzanlLm , "Intcmationai Arbitrator and MandatOlY Public Law Rules in the Co ntext of " State 

Contracts: An Overview," Journal o/ll1ternational Arbitration7, no.3 (1990): 54. 

129Banllc!ough and Waincymer , "MandatOlY Rules ofL1W inlnternatiollal Conm1ercial Arbitration,"8. 
130Ibid .,6. 

13 1Uvy,"Anti-suit injunctions issued by arbitrators ," 120. 
132 Ibid. 

13 3]uiian D.M. Lew, CUl1felllpuJ"{lI), Problems ininlernatiunu/ Arbitration (London: Springer Publisher, 1987), 65. 

IJ4The New York Arbitration Convention on the Recognition and Enforcement of Foreign Arbitral Awards , JOJune 

(1958). It also known as the "New York Arbitration Convention" or the "New York Convention" is one ofth.e key 

instlUments in international arbitration. The New York Convention applies to the rccogn ition and enfOrCeB1ent of 

foreign arbitral awards. The COllvcnt ion COB1e into force ill 1958 and has more than 145 s ignatories. See more 

www.ncwyorkconvcntioll.org (Accessed July 10, 20 15). 

I3 s lbid. In the Nc\v York Convention , there are limited circumstances for non-recognition of arbitral awards i.e. 

arbitration agreeme nt is null and void , or lack of proper notice to the paliies, or an award has been set aside or 

suspended by a competent authority orthe country in which , orunder the law of which , that award was made. 
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in SUpp0I1 of the arbitral process. ,,1 36 'nlerefore, only the COLu1 of seat of arbitration or the place 

of enforceme nt has a power to issue anti-suit iI~wlctio n.'17 

3.2.4. Principle of Comity 

In the princip le of judicial comity, COLuis and triblll1als should respect decision o f their 

counterparts. '38 Principle of Comity encow'ages cowiS and triblll1als to cons ider "staying of their 

proceed ings 111 thc face of alternative set of proceeding relating to the same 

issue.,,'39 Accordingly, the awards of arbitration triblUlals be given in due deference and be 

enforced wuess exceptional circlllnstances occlllTed. ' 4o As a result, arbib'al tribllllals should 

respect the decision of COlllts on the limited circlllnstances that demand the stayillg of arbitral 

proceedings. 141 

3.2.5. Parallel Litigation 

Emmanuel Gillard oflered the fo llowing on parallel litigations: 

117.e quest ion arises in situations where one party considers that there is a valid 

arbitration agreement covering the matter in dispute and brings the dispute before an 

arbitral tribunal whiles the other party, considers the arbitration agreement to be either 

void or not applicable, brings the same dispute before a national court .'42 

In this scenario, even if the SOlll"ce power for arb itral tribllllal is parties' agreemem, this does not 

mean that arbitration agreement is independent of any legal order. 143 However, no preSllll1ption 

136Lcw, "Docs National Court Invo lvement Undcllninc the Intcmational Arbitration Processes," 494. 

t37Claudia Alfo ns,. Recogllition and Enforcement a/AI/llulled Foreign Arbitral AlVards: All Allalysis of the Legal 

Framework alld Its lllle/prelalion ill Case Law and Literature (Bcrlin :Peter Lang Publisher, 2010),93-95. 
J38 Al1 hur W. Rovine, COlltemporcllY issues ill Illtematiollal Arbitration and A1ediatioll: 111e Fordham Papers 

(Boston: MUI1inus Nijhoff Publis hers, 2008), 137. 
I39 Ibid . 138. 
140Shaun Lee and SC Hwang. "Survey of South East As ian Nations 0 11 the Application of the New York 
Convention," JOl/mal of'Jllenwlionalllrbitralion 25, no. 6 (2008):888. 
''' Ib id . 
142Gaillard , Legal Theol), of International Arbitration ,86. 
143 Sa lin i Case Award, par. 127-129. 
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that the pm'suit of ' multiple proceedings IS lTOublesome or lllljust or an abuse of arbitration 

. . If' 144 process III Itse '. 

3.3. Types of Anti - suit injunction Issued by National Courts 

In intemational arb itration, there are two types of anti-suit u~unctions: anti-suit injunctions to 

mvor arbitration, and anti- suit il~unctio ns to prevent arbib·ation. 145 

3.3.1. Anti-suit il~unctions to Favor Arbitration 

Anti-suit u~lUlction issued by national comts to fuvor arbitration is an u~unction issued for the 

pmpose of specific performance of arbitration agreements. 146 

DUaJte Ricardo points out that: 

As far as anti-suit injunctions are concerned, court cooperation with arbitration can 

manifest at two stages: (i) during the arbitration proceedings, when the recalcitrant 

party seeks all action at another court to disrupt the ongoing arbitration proceeding 

and to avoid that an award is made; (ii) after the award is made, the losing party tries 

to institute court proceedings to avoid enforcement of the arbitral award. 14 7 

In arbitral process, comts directly compel parties to undertake what they have ah-eady agreed Ul 

their arbitration agreement. 148Because proceedings in breach of arbitration agreement could 

fnrstrate the ongoulg arbitration both in terms of cost and tune, being re-Iitigated the same issue 

that has a~'eady covered by arbib'ation clause, 149However, lIDSt national laws and the New York 

Convention does not expressly allow that courts shall order parties to participate in arbitration 

proceedulgs rather courts only have a duty to "refer" a p31ty to arbib'ation,I5o 

144Caribbean Bank Limited case , Award, para. 40. 

145Ricardo ," Anti-Suit Injunctions in the Context of lntcmalionai Commercia l Arbitrat ion ," 18. 
146 Lew, "Docs Nat iona l COUIt Involvement Undc1111ine the Intcmat ionai Arbitration Processes," 526. 
147 Ricardo ," Anti-Su it Injunctions in th e Context oflntemalional Commercial Arb itration ,"19 
148 Lew, "Does Nation al Court Involvement Undermine the Intemat ional Arbitration Processes ," 526. 

149Miste lis et aI. , COlllparative IlIlen/alional COli/mercia I Arbitration. 364. 
15° Lew, "Does National Court In volvement Undermine the intelllational Arbitration Processes ,"528. 
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3.3.2. Anti-suit lI~wlctions to Prevent Arbitration 

Anti- suit injlU1ction issued to prevent arbitration is a commonly used to restrain the arbitral 

proceedings or to prevent actions for the enforcement of arbitnd awards.I SI ]n this regard , an 

il~unction restraining the fillther conduct of arbitration proceedings is only granted where 

arbitration proceedings wrongly brought. 152 An anti-suit i,~unction can also prohibit one of the 

parties fi·om continuing arbitration proceedings that it deems to initiated in the absence of a valid 

arbitration agreement. I 53 Therefore, in case of wrongly brought arb io·a I proceeding or arbio·al 

proceeding because of invalid arbitration agreement, cowts have a power to issue anti- suit 

ll~lll1ction for preventlllg the arbitration. 

3.4. Anti-Suit Injunctions : Stages, Grounds and Parties 

[n most legal systems, state COUlts are ultervenulg in the arbitration process at all stages of the 

arbitral proceed lllgs.I 54 Conversely, COlut involvement by the name of anti-suit ll~unctions is 

common "either durlllg the arbitTal process or, at the end of the arbitral process ... ' 55 Based on the 

readlllg of the New York Convention and the UN CITRAL Model Law, however, there are foW" 

stages when COUlts are most likely to become ll1Volved in the arbitration process.'56 

3.4. 1. Prior to the Establishment of a ArbitTal Tribunal 

There are three possible grolll1ds where cowts involve 111 arbitration process prior to the 

establishment of arbitTal triblll1al in relation to anti-suit i"jlll1ctions. 157The first growld is to 

challenge the va lidity of arbitration agreement. '58 Taking llltO aCCOlll1t the differences on the 

extent of power to review the validity of arbitTation agreement, "the majorities of arbitration 

IUles as we ll as the lllternational arbitration statues allow COlllts at least a power to review of the 

prunH fucie existence of an arbitTation agreement or even a complete review.,,'59 TIllIS, at this 

lSI Ricardo," Anti-Suit Injunctions in the Context of In temational Commercial Arbitration," 19. 

152Mistelis et aL, Comparalive illternational Commercia! Arbitralion, 363 . 

153Ricardo," Anti-Suit Injunctions in the Context of Intemational Conunercial Arb itration ," 8. 

154 Rozas , "Anti-su it Injunctions Issued by National COUlts Measures Addressed to the Patties or to the 
Arb itrators," 74. 

155M istelis and Lew, PervlIsive Problems in international Arbitratioll , 202. 

156Lew, "Does National Court In vo lve lnent Undemline the ln temational Arbitrat ion Processes ,"496. 
157 lbid .,.497. 

15S Lew, "Does Nat ional Court In vo lvement Undennine the International Arb itration Processes ," 496. 
159 Mistelis et aI. , Comparative Illternaliollal COII/mercial Arbitralioll. 364 . 
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stage, the COlUt has a power to examule the validity of arbitTation agreement. 160 The second 

growld for co Lu't invo lvement prior to the establishment tribwlal is "where one party institutes 

COUlt proceedings despite, and perhaps with the intention of avoid ing the agreement to 

arbitrate.,,16I The third ground is to protect urgent interests of parties until the appoinhllent of the 

arbitral tribunal. 162 At this stage, "national COlUt intervention is not disruptive, and Imy be 

beneficial to the arbitration proceedings.,,163 

[n Ethiopian context, the involvement of COlUts before the establishment of arbio'al tribunal has 

related to the enforcement of the arbitration agreement. 164As has akeady been discussed, it is the 

power of COluts to enforce the arbitration agreement as per Article 3344 (1) of the Civil Code. 

Hailegabriel O. Feyissa wrote: 

Where a party insists on arbitration, Ethiopian courts have practically declined to 

assume jurisdiction on the merits and, accordingly, referred disputes to arbitration. 

This judicial practice has a long histolY dating at least as far back as the early 1960s. 

Numerous cases related to the enforcement of arbitration agreements are also involve 

government agencies. This is particularly because government agencies - the most 

notable Ethiopian participants in international commercial arbitrations - often try to 

take advantaJ!,e of the unsettled Ethiopian law on ArbilrablilY of administrative 

contracts. /65 

As have been discussed, sub-article 2 of Alticle 315 of Ethiopian Civil Procedure Code prohibits 

the submission of disputes peltaining to administrative contracts by arbio·ation. In this regard, 

Bezzawork Shimelash wrote: 

Even if one holds the contrary view that disputes arisingfroll1 adll1inistrative contracts 

are not capable 0/ settlement by arbitration by virtual 0/ Article 315(2) of the Civil 

160Al1icie 2 of the New York Convention. 
Hi l Lew, "Does National Court Involvement Undennine the Intemutional Arbitration Processes ,"496. 
'''Ibid., 497. 
!(i3 Ibid . 

I 64Hailegabriel G. Feyissa ,"Th e Role of Ethiopian Coul1s in CO l1llnercial Arb itration," 313, 
165 Ibid.,314. 
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Procedure Code, in practical terms it is of l17inimal effect. Thus, administrative 

contracts or disputes that ariseji-oll7 them are capable of settlement by arbitration. 166 

Zekarias Kene'aa also a ller having treated the issue of Arbitrablity and conclude the {ollow ing: 

Could it be said that the subject to (inarb itrabilityJ provisions of articles 3325-3346 of 

the Civil Code any matter that is 110t specifically prohibited and that arisesfi'om valid 

contracts or other specific legal relationships seems to be arbitrable in Ethiopia?1 67 

Therefore, Article 3325-3346 of the Civil Code is "silent as to whether disputes involving 

administrative contracts are arbitrable or not and this silence has been taken by some as 

indicative of Arbitrablity, as opposed to non-Arbitrab lity, of administrat i ve contracts." 16R 

3.4.2. At the Openulg of the Arbitration 

Julian D.M. Lcw claims that, "court intervention at the commencement of arbitration generally 

uwo lves assisting with the appointment of and challenges to arbitTators."IG9 In intemational 

arbitration practice however, "challenges to the appointment of an arbitrator are ofi:en motivated 

by delay tactics, rather than by a rea l concern regardulg the arbitrator's independence. ,,17° '1'0 

tackle this challenge, different arbitTal institutions incorporate internal mechanism 171 However, 

the mere existence of ulternal mechanism does not preclude national COlut 6'om considerulg the 

above stated challenge in case where controversy is remaining. l72 

As is provided clearly under sub-alticle ( I) of Article 3344( I) of the Ethiopia Civil Code, a party 

to arb itTation agreement may demand judicial enforcement of the arbitTation agreement if the 

other party re fuses to perfollll the acts requu'ed for setting the arbio'ation in motion. Appointing 

arbitrators is a good example in this regard. lllerefore, pursuant' to Article 3332(3) cU/n 3334( 1), 

parties have the discretion to appoult an arbitrator in accordance with the arb iO'a I submission and 

!66Bezzawork Shilnelash," The Fonnatioll , Content and Effect of An Arbitral Submis s ion Under Ethiopian Law," 
.Iolll'l1al o/Ethiopiall Law 17( 1994):85. 
161Zekalias Keneaa,"Arbitrablity in Ethiopia: Posing the Problern." Joumal of Ethiopia" Law 17(1 994): 136. 
168 Hailegabriel G. Feyiss a," The Ro le of Ethiopian Colli1s in Commercial Arbitration ,"3 l5.Scc Water Resource 
Min istty v Siyou m & Ambaye General Contractors. Federal Supreme Court Civil Appea l Case No. I 96591!997, and 
Zcmzcm PLC v Illubabor Zone Educat ion Depal1ment . Federa l Supreme Coul1 Cassat ion File No . 16896/ 1998. 
16'J Lew, "Docs Nat io nal Com1 In vo lvemen t Un denlline the Intclllationai Arbitration Processes," 497. 
110Carbone,"lnlerference of the Co urt o rthe Seat with In ternationa l Arbitrat ion," 225. 

I?I Carhone,"lnterference of the Court o f the Seat with Intc0l3t ionai Arbitratio n," 225. 
I72AI1icte 14(t) o r UN tCtTRA L Arbilral ion Rute. 
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if they fail to appoint within the time limit gIVen, cow"!s will be in charge of appointing members 

of the arbitral tribwlal Sub-atticle (3) o f Atticle 3342 of the C ivil Code also empowered 

Ethiopian COUl"!S to decide over preliminary challenges to arbitration and an lInsliccessfiil 

challenge for disqualification of an arbitrator is appealable to the cOllrt withul ten days. The 

grounds for arbitrator disqualification stated under Alticle 3340 of Civil Code are inter alia, 

impaltia lity and independence, crullinal convictio n, age, UIlSOLUld mind and illness. 

3.4.3. During the Arbitration Process 

Once an arbitral triblUlal constituted, arbitration shall be conducted without court 

intervention. I 73 However, there may be a circwm tance where the u1Volvement of a nationa l COlllt 

is necessalY to ensure the p roper cond uct of the arbitration. ' 74 Court involvement during the 

arbitration process is principa lly either to protect and/or taking evidence, or perserve the integrity 

of the arbitration.175 This type of interventions are out of anti-suit il~unction scope and generally 

lInobjectio nab Ie. 176 

Furthermore, pmsuanl to At"ticle 317(3) C ivil Procedure Code CUII1 Article 3344(2) of the 

Ethiopia Civil Code, part ies to arbitration may apply for COlU'! assistance whenever appropriate 

and slich app lications has considered ne ither a breach of a!,>recment to arbitrate nor a waiver of 

the agreement to arbitrate. '77 

3.4.4. At the Enfurcement Stage 

After an award has been rendered, courts at the place of arbitration, i.e., when a party challenges 

and seeks to set aside the award, or lodges an appea l against the award under the applicable 

arb ib'a I law or regime; or at the place of cn1brcemcnt, where the success1ill palty seeks the 

173 Blackaby et aI. , Redlel'll and Hllllter 0 11 InternationaL Arb it ration, 1.13. 
"' Ibid . 
175 Lcw, "Does Natio nal COUIt Invo lvement Undcllninc the Intcmational Arbitration Proces scs ,"498. Concc'ming 
preserv ing th e integrity of the arbit rat ion, th e arbitral tribuna l itself has the power to iss ue interim measures. 
However, there are four s ituations where the ttibunal's powers ]rJay be insufficient and favo r recourse to a national 
COU ll . First, when arb it ral tribunals have no power to take interim measures as per state leg is lation. Second, since 
arbitra l tribuna l interim measures ITla y only limited to the pallies involved in the arbitra tion itse lf, ass istance ofa 
national COUll may be nccessaJY to address th ird parties. Third ly, interim meas urcs unlike a fm al arbitra l award that 
enforced und er the New York Convent ion , in case where a need for intemational enforcc mcnt of the interim 
meas ure. FOUl1hly , in case where ex pal1e relief is impo rt ant to reduce the risk of dissipat ion of assets or lisk on the 
loss of evidence. 
176 Lew, "Does National CoU I1 Involvement Undennine the Intemational Arbitration Processes ," 489. 

177 Hailegabriel G. Feyissa."The Role of Ethiopian Co1ll1S in Commercia l Arbit rat io ll ,"323. 
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recognition and enforcement of the award are the two scenarIOS of cowt uwolvement
17R

Before 

challenge an award in COlli·t of law. however, a ll available local remedies should exhaust Once 

such remedies shall exhausL it is poss ible to challenge the validity or eOect of an award on the 

COUlt of the seat of the arbitration.17') As per sub-alticle ( I)(e) of Artic le V of the New York 

Convention, State may re/llse to enforce award when that award is "set aside or suspended by a 

competent authority of the cOlU1try Ul which, or 'tmder the law of which, that award was 

made. ,,180 

In Ethiopia during this stage, the COllit lmdeltakes enteltaul cha llenges on arbitra l awards as per 

Alticle 35 1 of Civil Procedme Code. TIle grolll1ds stated under Alticle 35 1 of Civil Procedme 

Code are inter alia , ambiguous award, or if the arbitrator omitted to decide lnatters referred to 

hilll, or if uTeguk1rities Ul the proceedulgs, or if the arbitrator has been guilty of misconduct, and 

applications for enfo rcement of award as per Alticle 461 of Civil Procedme Code. 181 

Before final the discussion on court uwolving in arbitration through anti-suit injunction, it would 

be use ful to address the question on whom anti-suit u~unctions is issued. [n case of anti-suit 

injW1ction aimed to prevent arbitTation, if the cowt has a personal jmisdiction on the subject 

lnatter, an il~W1ction is issued against both arbitrators and parties whereas, all other cases, anti­

suit injlU1ction are direct on patties. 182 However, for those anti-suit U~LUlction issued for favoring 

the arbitration, it is always issued against recalcitrant party who seeks an action at another comt 

to disrupt the ongoing arbitration proceeding and to avoid an award .IS3 

3.6. Challenges of Anti-suit ft~unctions Iss ued by Nationa l Courts 

The following practical challenges of anti-suit injW1ction issued by national COllltS have 

identified. TIle first challenge is relate to seat of arbitration. As if partiality of the courts is much 

concern when the state is a party to tile dispute, the same might said about arbitrating agaulst the 

state in an arbitration organization located in that state. More recently, anti- suit injlUlction is 

issued due to change of vcnuc. As a result, arbitral proceeding are end up with contempt of COlllt, 

178 Ibid . 

179S1ackaby et al., Red/em and Hunter 011 Illlemotional Arbilralioll ,10.2 I. 
180 AI15 (\) (e) of the New York Convent ion. 

1ft! See Article 351 and 46 1 or Ethiopia Civil Procedure Code. 
182M istelis et aI. , COlllparative Illtemaliol/ol Commercial Arbitralion, 363. 
183 Ibid . 
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an award rendered in opposition Jium local courts are set asided, and become wlenforced184In 

Vikram Bcd,shi v, McDonald 's case for instance, High Cow,t of Delhi (India) granted anti-suit 

ll~unction in response to an arbitration initiation of McDonald pursuant to arbitration agreement 

that provide Le lA arbitration III London,I s5 

11,e comt upheld its decision on the grOlllld that London, agreed seat of arbitTal, was a fOlUm 

non-convenience, I gO As has been discussed, seat of the arbitration Jms determined by pmties and 

exceptionally by arb iu'a I tribllllal if pmties have not agreed, In this regard, the decision of Indian 

cotut is a clear violation of arbiu'ation agreement and patty autonomy prlllciple, On the other 

hand, such ll~lU1ction postponed tribunal speedy proceedlllg on the merit of the case, or the cowt 

effectively has to pre-empt the decision of the u'iblU1aL Fw-thermore, even seat of arbitration was 

London then England cowts are only supervisory jw-isdiction over the arbitration, Therefore, the 

above decision is agalllS! the prmciple of lllternational arbitration and the mjWlction to restralll 

arbitral proceedlllg has no any legal cOllSequence III the eyes oflllternational arbib'ation. 

11,e other area of challenge is related with degree and extent of seat COUlt involvement III the 

arbitration process, It generally agreed international arbib'ation prlllciple that, comt of the seat of 

arbitration must not ll1Volve III the arbitration up to the extent of w~ustiJiable interference. 187 

Practically this IllljustiJiable lllterference commonly linked with an assessment of the scope and 

validity of arbitration clause, which relate with the jurisdiction over the subject matter. I 88111is 

c1mllenge is also more aggravated when no 'lex arbitri' exists or in case where the lex arbitri is 

not designed III 'arbitration-fi'iendly'manner or III case where the lex arbitri' leaves room for 

COllIt intervention. 189 

18 <1Carbone,"Interference of the CO Ut1 of the Seat with lntemational Arbitration," 225. 
185Vikram Bakshi v. McDonald's India Pvt. Ltd. , High CoUl1 of Delhi, Case no.6207 and No.962120 14(December 

22, 20 14), illdia Busin ess La w j ournal (201 5): I ~22 .(Here in after ca lled "Vikram Bakshi case"). 
J86 Ibid . 

J87 Carbone," lnterference orthe COUli of the Seat with lntemational Arbitration," 233 
r88See Rute 8(1) of CPR Arbilralion Rule, Article 6(4) of ICC Arbitration Rule and Article 15( 1) of ICDR 
Arbitration Rule. 

189Matthias Scherer, "The Place or 'Seat ' of Arbitration (Possibility And/or Sometimes Necess it y o f Its Transfer?) ~ 
Some Remarks 011 the Awa rd in ICC Arbitration No. 10'623," Swiss Arbitration Associa tion Bullet21 ,no. 
I (2003): II 3. 
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For instance, in Saipem S.p.A v. Petrobangla case, pal1ies had agreed to build a natural gas 

pipeline Ul Bangladesh.190 TIle arbitration clauses of the agreement indicate any dispute between 

patties has submitted to ICC III Dhaka (Bangladesh) as the place of arbitrat ion. 191 ln pending 

arbitration, Peh·obangla requested the arbitration tTibunal to order Saipem S.p.A to produce 

certa in documents but the h·ibunal denied the request. I 92 Because of such tribunal denial, First 

Instance Comt in Dhaka cancel the pending arbitration by considering as mL'iconduct of 

arbitrators, and Supreme Comt of Bangladesh issued anti- suit injllllction.193 However, the arb itral 

tribllllaI preceded the arbitnltion notwithstanding the il~unctio n and finally rendered an award in 

favor of Saipem S.p.A. 194Afler the Supreme Co urt of Bangladesh considered the ICC award as 

non-existent, based on Ita ly-Bangladesh bilateral investment treaty Saipem S.p.A brought a case 

against Bangladesh in ICSID arbitration.195TIle ICSID tribwllli then fowld that Bangladesh Cow1 

abused theu- supervisOly jurisdiction over the TCC arbitration and had expropriated Saipem's 

S.P.A. investment in Bangladesh Ul breach of the BIT. 196 

TIle fO !lOWU1g lessons are draw fi·om Saipem S.p.A v. Petmbangla case. The first lesson related 

with the change of the agreed place of arbitration. Patties' choice of speci!y place as the seat of 

the arbitration, had accepted a reasonable risk of interference by the local COllltS. Because by 

choosing the seat of the arbitration, parties submit to the jurisdiction of the cowts at the seat for 

aid and control of tlle arb itration process.197Clllinge of seat o f arbitmtion allowed to preserve the 

1905a ipem S.p.A case, Award, paL7. See the Agreen-.ent between the GoVCllllllc n t of the Republic of Italy and the 

GoVCI1l I11cnI of the Peoplc 's Republic of Bang ladesh on the Promotion and Protection of [n vesln1ell ts (Mar~h 20 

1990). 

\91 Ibid . Sec the Agreen1ent between Banglades h Oi l Gas and Mineral Coq)o ration and Saipcm S.p.A for construction 
ofNorlh-Soulh Pipeline (14 Febl1lalY 1990): Clause 1.1.38. 

1925aipcm S.p.A case, Award, par.7- IO. 
1935aipcm S.p.A case, 1\ ward, par. 45 and 48. 
l"lbid . As per the procedural order given on 30 April 200 1, Ih e ICC Arb it ral Tribunal dccidcd 10 resutrle thc 
proceedings "on the gro und that the cha llenge or re placement of the arbitrators in an ICC arbitrat ion falls within the 
exc lus ive jutisd iction of the ICC COUIt and nol of the COUlts of Banglades h" and ;'the revocat ion of the authority of 

the ICC Arbitral Tribunal by the Banglades hi CO UI1S was [th us] contnllY to the genera l princip les goveming 
intell1at iona l arbitrat io n," On 9 May 2003, the rcc Arbitral Tribuna l rendered an award holding that Petrobangla 

had breached its contractual ob ligat ions to compensate Sa ipclll S.p.A for the [Ul£ extension and additional works 
and orde red Pe trobangla to pay to Sa ipem Ihe lola l amounl of USD 6,148,770.80 plus EUR 11 0,995.92 (which 

included the Retention Money which renlained unpaid) plu s interest at 3.375% f.·om 7 June 1993. 
195 Ibid . 

1965aipem S.p.A case. Awa rd , par. J 87. 
191 Ibid. 
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integrity of the arbitral proceed ulgs and to render effective agreement to arbitrate. ICSID 

Tribwlal also did not find the slightest trace oferTor or wrongdo ing by ICC in this regard. 

The second lesson related with cowts ' misconduct amount a denial of justice. 1 98 This case is the 

first ICSID award that holds a state responsible for the act of expropriation based on the illegal 

interference by its judiciary in international arbitration proceedings. 199 ICSlD allirm~ refusal of 

State to arbitrate pmsuant to an arbitration clause is constitutes a denial of justice 2ooThu·dly, the 

ICSlD TriblUlal envisaged that a decision to revoke an arbitral triblll1al's authority by comt of 

seat of arbih·ation might amount a breach of the New York Convention depending upon de fucto 

d d ·· f h 201 an e Jme CU·clll1lStanc e 0 t e case. 

The other findulg is relates with time of COlut ulVo lvement III ultelllational commercial 

arbih·ation. International arbitmtion practice shows the tune of COUlt invo lvement varies 

depending upon nationa l laws of place of arbitration. For instance in Ethiopia, fi·om the readulg 

of Article 355 cum Article 356 of Civil Procedure Code with Article 3342(3) of Civil Code, 

COUlt may ulVolve Ul arb~Tation Ul case where application for disqualification of arbih·ators are 

dismissed by competent 

appeal after final award 

arbitration organ. French Code de 

of arbitrators 202Unlike this United . , 

Procedw·e C ivile stands in fuvor of 

State of Americakwored the COlut 

can intervene at any moment including to determine scope and validity of arbitmtion agreement 

J98 Felipe Roa,"Col11ments on the ICSID Award Saipcm v. Bangladesh: Would its rationale be applicab le in filture 

cases?" Int erna tional institute for Conf/ict Prevention and Resolutioll (2014). 

httJ):llwww.cpradr.org /About/NcwsandArticles/ses-20 1 J - Writing-Con test-W inner.asJJx. (A ccessed Ju ly 15, 2015). 

Although the ICSfD Tribunal determined that an acts of the Bangladeshi CQlIlts amounted to an expropriation , even 
Saipel11 acknowledged during the fCSfD Arbitrat ion that £1cts of the case most like ly constituted denial of justice 
rather than expropria tion. Therefore ,this rCSID decision is criticized because AI1icle 9.1 of the BIT did not c·onfer 
jurisdiction to the lCSrD Tribunal over a claim based on denial of justice that broaden the scope of the BIT beyond 
what was agreed upon the States. 
1'J'JSal11eer Sattar, "National CoUliS and fntemational Arbitration: A Double-edged Sword?"Jollrnalo/lllternational 

Arbitration27, 110. 1(20 10):72. 
200Stephen M.Schwebe, International Arbitration: Three Salient Problems(Cal11bridge Gratius Publication, 
1987),944. 

201 Saipem S.p.A case, Award, pa1'. ll and 167. As p·er Ali icle II (3) of the New York Convention , COllli of a 
Contracting State , when seized a nlatter subject to arbitration shall reter the paliies to arbitration except the said 
arb itration agreement is null and void, inoperative or incapability etc . As to the finding of ICSID tribunal, an act of 
Bangladesh did not target the arbitration or the arbitration agreement in it se lf but revoked the au tho lily of the 
arbitrators th at is tolerable as per above Convention in technicaltenns . However, as to th e de facto consideration of 
the act, it has aimed 1"0 prevent , fnIstrate or immob ilizes the arb itration the arb itra tion agreement as a resull violate 
AI1icie II (3) of the Ne'wv York Convention. 
202AI1icle 1458 o f the French Code de Procedure Civ ile. 
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even before a final award is given2 03Engiand rules of arbitratio n however, incorporate the hyb rid 

position that in princ iple does not accept appeal on the ruling of arbitral triblmal before rendering 

award but there is an exceptional circumstance where the CO Ult empowered to involve before 

final award has rendered 204 

Another finding re~l te to the remova l of arbitrators. In this regard, the majority of national 

regulations on arbitration contain provisions conce1l1111g involvement of National Cowts in 

arbitration for assw'ing the minimum standards of due process of law and fa ir proceeding of the 

arbitration process205Uowever, some nations allow the cow1 to intervene in the arbitration 

process based on misconduct of arb itrators even before fina l award rendered 206'n,e case between 

Sa lin.i Contruttori SPA v. AA WSA IS a good example in this regard. In this case, Saluu 

Contruttori SPA was agreed with Add is Ababa Sewerage and Water Authority (AA WSA) for 

constIuction of Dire water tTansnlission line project for Addis Ababa city. The contract contauled 

general provisions that, disputes had to be submitted to ICC arbitTa tion and seat of 

arbitration would be in Addis Ababa2 07 Celtain dispute arose between parties of the agreement 

in relation to the contTact and ICC tTiblll1al holds its meeting in Paris without prej udice to Addis 

Ababa remaining the place of arbitTatio n208 

AA WSA strongly objected to mOvUlg tbe venue of the hearing away fi'o m Addis Ababa; the 

place of arbitration, on the basis that mOvUlg the hearulg to Paris would calISe it great 

II1convemence and constituting an improper exercise of arbitrators' discretion.209 AA WSA , thus, 

challenged all three arb itTators before the ICC Cowt of Arbitration pw-sua)l! to Article 11 of the 

ICC Rules 21 0 However, the ICC COlut rejected AAWSA's challenge. AAWSA appealed the ICC 

Cow1's decision to the Federal Supreme Cowt of Ethiopia as per Al1icle 3342 of the Ethiopian 

Civil Code and the Supreme COlDt issued an u~unction ordering the sllSpension of the arbio'ation 

203 Sect ion 3 of United s tates Federal Arb itration Act , 

204Section 32 of Englis h A rbitra tion Act 1996, 

205Carbone." lntclfercncc of the Court of the Seat w ith lntemational Arbitration," 225. 
206A l1 icie 3340 and 3342(3) of Ethiopia Civil Code. 

201Salini Case, Award, par.3-S. 

208 lbid. On Feb1l.liuy23, 2001, ASWA apply 0 11 the procedural order 11 0.2 g iven Janumy 25,2001 to ICC. However, 
ICC COUI1 at its plemllY sess ion of March 30, 2001 rejects the claim. 

209 Reza Mohtashami, "In Defense of Injunctions Issued by the Courts oflhe Place of Arbitration; A Brief Reply to 
Profess or Bac hand's CO Il1I1-.elltmy On Sa lini Costl1lttori S.p.A. v. Ethiopia,"Mea/ey's in lernaliOllol Arbitration 
ReporI20,llo.5(2005). 
2lo Ib id. 
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pending its decision. 211 On tile other hand, AA WSA had co mmenced a separate action before the 

Federal First Instance COlut for obtaining a judgment that the TribW1al lacks jW'isdiction fo r 

pending arbitration2 121\s AA WSA informed the TriblUlal, In a letter, that the Federal First 

Instance Cowt had issued an order el~oining the Claimant fi'om proceeding with the arbitration 

pending its decision on the TriblUlal' s jmisdiction21 JOn December 7, 200 I however, the 

Tribunal rendered a Partial Award on which e l~oy jmisdiction and not bOlUld to suspend the 

proceedings because of the order of the Supreme COlut214 

As indicated in Articlc 11 (3) and 7(4) of the 1998 ICC arbitration rule, any challenge on the 

arbitrator that decided by ICC comt is final It does not mean any appeal befure national 

cowts2 15 In other word, once parties choose tile applicable law, their right to submit before 

national corut is waive cxcept in limited circlunstances like mandatOlY provisions seat of 

arbitration216 In case at hand, the assessment of tile Ethiopian C ivil Code in general and Article 

3342( I ) in pm1icular on disqualification of arbitrators shows that, it is the tribunal itself decides 

the matter and in case where such application rejected , the pal1y may appeal to the COllit within 

ten days. However, Article 3342( I) of Ethiopia Civil Code is not a mandatory provision2 17 

Therefore, AA WSA's act of challenging arbitrators is a waived right due to non-mandatOlY 

provision by ChOOS Ulg ICC Rules in behal[ 2ls 

Sub-mticle (2) of Article 3330 of Ethiopian C ivil Code also recognized tile power of arbitrators 

to decide on disputes relating to their jw·isdiction. However, the mandatory provision of AI1icle 

3330(3) clearly stipulates that ' the arbitrator may m no case be required .to decide whether the 

arbitral submission is or is not valid .'2 19 Ar1lOng other, AA WSA objected that there was no 

211Salini Case, Award, para .78. 
212Salini Case, Award, para. 77. 
2Il1bid. , 78. 

214Salin i Case, Award , para 263 and 265, see Mohlashami, "In Defense of Injuncrion s Issued by the COUtts of the 
Place of A rbitration: A Brief Rep ly to Professor Bachand's COlTUrentary On Salini Cos tl1ltton S.p.A. v. Ethiopia," 3. 
215yves Demins and Eric A. Schwart z, A Guide 10 the New fCC Rules of Arbitration (1-lague, Kluwer Law 
Intemalional, 1998), t26. . 
216Mal1 ha Belete, "Good Faith (Lack of) in Invest ment Arbitrat ion and the Conduct of the Eth iop ian Govemment in 
the Salini Case: Exercise of Legitimate Right or "Exhib it A" fo r GuclTilla Tactics?"25. 
' 17 1bid., 21. 
21 81bid. 
"'See Anicle 3330(3) C/./II/ 3330 (2) oflhe Elhiopia Civil Code. 
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relevant agreement between patties to arbitrate lmder ICC rule ra ther to ad hoc arbitration as per 

Article 3325 of Ethiop ia Civil Code. 220 

Martha Belete wrote : 

The A rbitral Tribunal ill the Salini case, should have declined to entertain the 

jurisdictional challenge posed agaist itself as doing so was contrary to the chioice of 

the parties as well as the mandatOiY provisions of the place or arbitration, Ethiopia, 

and such action is one of the grounds for setting aside of an arbitral award under 

Article 356(a) or th e Civil Procedure Code or Ethiopia, possible place for enforcement 

" I of the award.--

However, such violation by the triblmal does not automatically empower the COlut to ISsue anti­

suit injunction because the stage where such u~unction issued should be examined. On the other 

hand, an action of ICC tTibunal which contu1Uulg hearu1g notwithstandu1g the Federal Supreme 

Cowt injunction is unacceptable due to the decision itself violates arbitration agreement sU1ce 

palties agreed to the rule govern theu- issue is Ethiopian law and that specific law also an-,ong 

mandatory rules stated mder atticle 155(1) and 3 17(1) C ivil Procedme Code222 Therefore, an 

order given by Federal Supreme Comt should be respected. 

111e challenge of anti-suit injwlction issued by cowts of the state other than that of tile seat of 

arbitration is related to an allegation of cOlTIlption, invalidity of the arbitration agreement, 

misconduct of arbitrators and public policy concems2 23 For instance, 111 Hubco 

case,224goverrunent of Pakistan challenge the arbilTation agreement as beu1g obtau1ed illegally 

through fi-aud and corruption. Because of this, Supreme COlUt of Pakistani issued anti- suit 

injunction. Due to public policy reasons, State COlUt of Brazil issued anti-suit u~lmction in 

COPEL case. 225 In National Grid case also, after lU1successflll challengu1g of removal of the 

president of the arbitral triblU1al at ICC, Argentina Federal Administrative Appellate COlUt 

220Salini Case, A ward, para .16. 

221 Mal1ha Belete, "Q)od Faith (Lack of) in Investment Arbitration and th e Conduct oftbe Ethiopian Govemment in 
the Sa lini Case: Exercise ofLcgitimate Rig ht or " Exhibit A" for GuclTilla Tacties?"22. 
222 Ibid. 26. 

223 Rau l Flculy ,"Do Arbitrators Have an Ex Officio DutylRight To Self-Inves tigate COJl11pt ion?" 2015 
http://klu\Vcrarbitra tionblo!..!. .co m/20 15/ 1 1/251 do -a rb it rato rs -h avc-an-ex-o me io-d II 1 yrig 11 t -I o-se I r-in yes I igate- . 
eorruption/(Acces sed Ju Iy J J, 201 5). 
224 Hubco Corporation v. \V ater and Power Development Authority of Pakis tan (WAPDA), 439. 
225Compan hia Paranaense De Energ ia (COPEL) v. UEG ArancariaLitda ,5. 
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issued anti-suit il~lUlction aga inst National Grid Pic to refi'ain fi'ol11 arbitration proceeding due to 

partiality reason2U'On the final find ing, states are also hide behind their own law to avoid the 

arbitration once the state or state owned entities has fi'eely consented to an arbitration agreement 

through issuing anti- suit u~unctions. Tn response also, arbitntl tTibunals are completely ignored 

or not likely to reaso n the claim raised by state parties which essentially needs the analysis of 

nationa I laws. 

226National Q'id Pic and The A rgentine Republic,8. 

36 

I, 

II 
I' 
I 



Chapter Four 

Anti-suit Injunctions Issued by ArbitTators 

4.1. ' llle Power of Arbitral Tribunals to Issue Anti-suit Injunctions 

As explained below, there are two arf,'1lments on the power of arbitTators to ISsue anti-suit 

il~unction. TIle arguments lies on arbitrators' power to issue anti-suit injunctions is originates 

fi'om the well-established prulciples of ultemational arbitration la~27whereas the arbitra l 

tribllllal should not allowed tellUlg another tribllllal or a state COlut what to do. 228To this end, 

arglllnents of both sides discllSsed as follows. 

4.1.1. Arglllnent ill Favor of Arbitral Tribllllal Power to Issue Anti-suit Injunctions 

Arbitmtion, as a consensual method of dispute settlement, patties may detemline in the 

arbitration agreement or in their tellns of reference, whether arbitrators have a jurisdiction to 

issue anti-suit il~unction229For Emmanuel Gaillard, the power of arbitrators to issue anti suit 

u~uJ1ction is ulcontestable and this power even extends to decide all questions related to the 

merits of the dispute brought befure arbitrators230The same author wrote that, "Prillciple of 

competence- competence gives ulherent power to the tnblll13ls to sanction parties if they violate 

the arbitration agreement. ,"'l l Consequently, arbitral tribllllaJs have power to examme any 

challenge includ ing anti-suit il~ lInc tio n. 

The other jllStifying ground is related the prulciple of conduct that del113nd parties to refi'aul from 

"any conduct which aggravate the dispute and arbitrators obligation to take appropriate measure 

Ul order to prohibit a conduct that aggravate a dispute.,,232 In prillciple of conduct, arbitral 

tribunals should protect efiectiveness of arbitral proceedings233 BecallSe of this, arbitrator 

tribllllals have a power to take all necessary meaSlll'es illcluding anti-suit illjlUlctions both to 

227Gaillard, "Anti-Suit Injunctions Issued by Arbitrators ," 237. 

228Kan-er, "Interim Meas ures Is sued by Arbitral Tribunals and the Com1s: Less Theol)" Please, "24 1. 

229Ricardo ," Anti-Suit Injunctions in the Context of Intemational Commercial Arbi trat ion," 1 O. 

23°Gaillard, "Anti-Suit Inju nctio ns Issued by Arbitrators,"237. 
231 Ibid. 

232 Federico Campoliet i, "'fil e Rule of Non-Aggravation of the Dispute in ICS ID Arbitration Practice," ICSID 

RevielV30, 110. I (2015):217-222. 

233 See Article 35 of ICC Arbitration Ru le and Article 32(2) oflCIA Arb itration Rule. 
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protect the intemational effectiveness of award and to stop conducts of parties aggravate the 

dispute, 

Thirdly, proponent'S raise the Issue of interim or provisional measures as gro und of justify a 

power of arbitral triblll1als to issue anti-suit injlll1ction, r or instance, Alticle 26 of the 

UNCITRAL arbitration rule empowered the arbitral h'iblll1al to take measw-e for the pwpose of 

maintaining or restoring the status quo of pending arbih'ation, Similarly, Article 47 of lCSID 

arbitration rule clearly provided that except as the pmties otherwise agreed, the triblll1al may, if it 

considers the circumstances so require, take any provisional measw'es to preserve the respective 

rights of either party. Since, arbitral triblll1aI's power to order interim mcasmes becoming less 

debated234 and anti-suit it~lll1ction is itlcludcd itl the domaitl of itlterim measme235 

4.1.2. Argument Repudiating Arbitral Tribunal's Power to Issue Anti- suit Injunctions 

On anti-suit il~unction, Philippe Fouchard wrote: 

Anti-suit injunction inevitably aggravate the dispute, undermine procedures of 

arbitration, the scattered the claim in different fora, or the retaliatolY measures that 

may be taken in therarm of anti-anti- suit injunctions by national courts in response to 

. ... . . d I I' 1'/ I 236 antI-sUit injUnctIOns Issue Jy ar )lira truuna s. 

However, Fouchard does not consider disruptive tactics of parties by britlging the dispute before 

domestic cOlu1s in the presence of an arbitration agreement. Accorditlg to Pierre Karrer also, 

party autonomy "should not exclude the right to seek relief before national COlU·tS and granting a 

power to the tTibunal to issue anti-suit injunction is against pmties' ii.ll1damental right of seeking 

relief before COlUtS.,,237 

234 U:vy, "Anti-Suit Injunction s Issued by Arbitrntors," 121. 

235Ricardo ," Anti-Suit Injull ctions i.n the Context of Intemational Commercial Arbitration," It. 

23(iPhiiippe Fouchard," Ant i-Suit Injunct ions in Intemationai Arbitration: What Ren1Cd ies? Anti-Suit Injunctions in 

lntelllationai Arbitration. "104 1 Series on Illternational Arbitration , no. 2(2005):8. 

237Kaner, "Interim Measures Is sued by Arbitral Tribunals and the Courts: Less Theory, Please,"24 1. 
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Lament Levy cla ims that: 

Parties do not waive their right to resort to courtsfor interim measures as courts retain 

jurisdiction in this re,pect' and arbitrators must ensure that these 'measures do not 

violate a part/I'fimdamental right of seeking relief before national courts 238 

However, Lament Levy does not say arbitral tribnnals have no power to issue anti- suit 

ll~llllction. The other grotmd of argument that opposes arbitrators power of issuing anti-suit 

ll~unction is relates with the principle of competence -competence 239 Became, while 

exerc iSulg principle of competence - competence, "arbitrators are neither decides on the 

jlll'isdictio n of a COlui nor, the intens ity of the case brought before such cOlui. ,,240 

To evaluate the validity of both side argtunents, it is essential to consider arbitration prlllcipies 

and arbitration agreements. For ll1Stance, in patiy autonomy princip le, patiies may stipulate in 

thell' arbitration agreement concernmg the power of tribllllal to iSsue anti- suit 

il~unctions.24 1 N evertbeless, this is unC0111mon 111 the existing international arbitration practices, 

and international arbitTation il1Stitution rules242 are silent in tbis regard. On the other hand, since 

the plll'pose of interim meaSlll'e and anti-suit injtU1ction are the same, international arbitration 

ins(nunents are indirectly recognized anti sui-ll~tll1c tion issued by arbitrators through 

recogl1lzll1g lllterim meaSLU'e taken by arbitrators. Indeed interim re lief is "designed either to 

mllllllUze loss dming proceedlllgs, or mcilitate the enforcement of final awards .'0243Whereas, 

anti-suit ll~lll1ctions is aimed to directing a party J1-OIn lllitiating (COlU1 or arbitra l) proceedings, 

or ordering a party to withdraw another lawsuit2 44ThLL5, anti-suit ll~unction is a subsection of 

intcli ln measure. 245 

23l!Uvy, "Anti-Suit injull ctions Iss ued by Arbitrators," 123. 

"'Ibid., 129. 
24orbid. 

24 1Ricardo ," Anti-Suit Injunction s in the Context of lntemationa l Conunercial Arbitration," 10. 

242See ICC, LCIA and SIAC arbitra tion rules as example. 

243 Renec D .. Buey, "How to Best Protect Pm1y Rights : The Future of Interim Relief in In ternat ional Commercial 

Arbitration under th e Amended UNCITRAL Model L1W ," Americall University IlI lem ariol/a/ Law Review 25, no.3 

(2010):258. 
244Uvy, "Anti-Su it Injullction s Issued by Arbitrators," 124. 

24S See ICC case 110 14581(June 2007) and 18563(December 2012).80t ll cases are ICC Procedura l Decis ions . 

h Up ://s tore. icc wbo .org/con ten tIll P loaded/pd USn mnl<lry -Cas es -Proced 1I ral-Decis ions ·in -I CC-A rb it ra tion .pd f 
(Accessed July 12,201 5). 
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Considerably, most of the provisional meaSlu'es granted in the natLU'e of orders fo r preserving the 

status quo than orders to defend the triblUlal's jurisdiction,2461l1erefore, these meaSlu'es do not 

vio late a party 's lundame nta l right of seeking relie f before naliona l CO Ul1S247 

In Holiday Inns case, ICS ID arbitration tribLUlal L~sued anti- suit iI~LUlction by accepting arbitral 

t11buna Is , jlu'isdiction of granting or recommending iIlterim measLU'e248 Plama ConsOltiLUll case 

also affirmed the power of ICSID tribunals to issuing anti- suit il~LUlctions249 [CC Case of Award 

on lmisdiction between F ramatome S,A. v, Atomic Energy Organization of Iran clearly address 

the rule prohibitiIlg states fi'om relylllg on their national law to renege on arbitration agreement 

by acceptiIlg the power of Arbitral Triblmals to issue anti-suit iI~llllction, 2501l1e case of Tokios 

Tokeles v, UkraiIle, Republic of Ecuador v, Occidental Exploration & Production also shows that 

iIl one or another way arbitrators power to issue anti-suit iI~lUlct io ns251 

Before closing this section, siIlce arbitral anti-suit iI~unctions beiIng a measures designed to 

protect the integrity of the arbitral process, arbitrators anti- suit iI~unctio n is issued at any stage of 

the arbitral proceeding252 

4.2, Types o f Anti-suit h~unction Issued by Arbitrators 

About types o f anti-suit il~wlctions issued by arbitrators, Law'en Levy has identified tlu'ee 

common types of anti-slut meaSlu'es issued by arbitra tors, 1l,ese three (ypes of measw-es are, a 

measw-e el1JOlllll1g a pm1y fi'om iIritiating (CO LU'( or the other arbitral) proceeding, a meaS LU'e 

ordering a pm1y to seek specific relief, and a measure orderiIlg a pm1y to withdraw another 

lawsuit253 Accord ing (0 Emmanuel Ga illard, the submittiIng arbitrable matters that covered by an 

arbitration agreement to the domestic COlUtS may "aggravate the dispute between the palties and 

undermine the effectiveness of the award to be rendered by the arbitrators. ,,2 54 

246Michael Goldhaher. "Th e Rise of Arb itra l Power over Domes tic CC UitS," Stal/ford Journal of Complex 

Litigalioll l , no. 2 (2013):379 . 
24 7Uvy, "A nt i-Suit Injunctio ns Iss ued by Arbitrators ," 121. 
248Holiday inns S.A. and others v. Morocco , 244. 
249 Plan"ll Consol1 iu Ill Limited v. Republic of Bu lgaria, 21. 
2so lbid. 
2S1 lbid. 

2s2G.lillard. "Anti-Suit Injunct ions Issued by Arbitra tors ," 265. 

2S3 Uvy, "An ti-Suit Injunctio ns Issued by A rb itrators ," 124. 

25'1 Gai llard , "Anti-Su it Injullctions Issued by Arbitrators ,"239-240. 
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Lauren Levy, however, rejects Emmanuel Gaillard 's argwl1ent on the bases that the mere 

existence of para llel proceedings does not empower arbitrato rs to issue anti-slut because 

"declaring jurisdiction of a given triblll1al enables the arbitrator to rule on the merits of the 

dispute before them but it does not comprise the power to exclude the jurisdiction of others'. 255 

As to the wliter view, if arbitrators face up with impending parallel proceed ings with a similar 

subject matter, may only lule its own jurisdict ion. 

4.3 . The Legal Effec t of Non-Compliance of Anti -Suit Injunction 

Arbitrators while ordering anti Slut ll~lll1ction, make Slu·e that the req uested measmes are "mgent 

which aimed to prevent irreparable hal111 or necessaty to facilitate the enforcen1ent of the 

upcoming award .'.256 Arbitra l triblll1als also use anti-suit ll~lll1ction in lirnited situations which a 

party has committed a fi·aud or othelwise engaged III abusive behavior in order to revoke the 

arbitration agreement2 57'n,erefore, anti-suit injunction is an exceptional remedy, which "used 

sparingly" and granted only "with care and great restraint. ,,25 8 

As noted below, the lega l effect of anti- suit ir~wlction issued by arbitrators may vary based on 

case-by-case bases. In some cirewnstances, however, anti-Slut il~unctions are not effective due 

to recalcitrant patty seeking relief before the dOlT1estic COlUtS, to the extent that the arbitrators' 

order is not, in and of itself, enforceable before those COluts 259 In this case, such il~lUlctions are 

nothing more than an order given to the party acting irl breach of the arbitration agreelT1ent to 

comply with its contractual lUldeltaking to arbitrate260 

As has already been d iscllssed the principle of good faith, palties are obligated to submit disputes 

to the Arbitration Tribunal rather than State COUltS as far as valid arb ih·ation agreement exist. 

There are also a significant body of case k1W has developed III different national legal systems 

which submitting disputes that are covered by an arbih·ation agreement to the domestic COlutS, or 

refusing to perform the 1ll1deltaking to arbitrate that amoUllts to breach of the arb itration 

255Uvy, "Anti·Suit Injunctions Issued by Arbitrators ," 120. 
25ti1bid., 125. 

257a.illard. "Ant i-Su it Injunc tions Issued by Arbitrators ."26 1. 

258 Ricardo ," Anti-Suit Injull ct ions in the Context of Int ernat iOllal COlllmercial A rbitrat ion," 16. 

259a. illard , "Anti-Suit Injun ctions Issued by A rbitrators,"264 
160 lbid . 
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agreement.2'" [n this lllstance, courts of such state are expected to award damages for the breach 

by taking into accow1t the costs inc lUTed by the other pmty in domestic proceedings 

notwithstanding the arbitTation agreement262 Alerting a recalcitrant palty to comply the 

ob ligations under the arbitTation agreement is also another mechanism. 263 

The case between OAO Gazprom v. MinistJy of Energy of the Republic of Lithuania is good 

example to show the lega l effect of anti- suit injlUlction issued by arbitrators. OAO Gazprom 

agreed to supply gas to Lithuania via a Lithuanian company, Lietuvosdujos AB. 264 The agreement 

contained an arbitration clause (SCC arbitration, Stockholm seat).-111e dispute arose when 

Lithuanian MinisllY of Energy filed an application for llwestigation proceedll1gs before the 

Vihuus Regional Court III Lithuania, pwsuant to Atticle 2.124 of the Lithuliluan Civil Code 

against Lietuvosdujos AB, Lietuvosdujos AB managll1g director and two board members 

Lietuvosdujos AB appointed by Gazprom. 265 While the case was pending III Vilnius Regional 

COllli, OAO Gazprom commenced arbitmtion in Stockho lm to look for Lithuanian MinistlY of 

Energy to withdraw the Cotut proceedings. 266However, Vilnius Regiona l COlllt granted the 

Lithu3luan Mini~lIy of Energy request for an investigation267The TriblUla l at Stockholm declares 

26 'Ibid. ,238. 

262 Ibid .,264. 
263 1bid . 

264Gazprom v. Minis tJy of Energy of the Republic of Lithuania , sec case no.Y.12512011 (July 31. 20 12), 

Arbilrarioll Institute a/The 5lOckho/m Chamber o/Commerce (201 1):4 1-44. 
265Gazprolll Case, Award, para. 41 . 

266Gazprom Case, Award , para 200.Based on the dis pute , sec framed th e iss ue 'whether the Mo E breachc'd the 

arbitrat ion agreement co ntain ed in the s hareho lders' agreen-.ent by applying for the in ves tigation proceedings before 
the Lithuanian Court', th en , if the answer is affirmative, the A rbit ra l Tribunal has to find whether the actual 

applications filed by Res pondent before the Lithuanian COllrt are such disputes fa lling within the scope of 
shareho lders agreement and , if so, wh ether Clain1al1t is entitled to specific perfotman ce of the arbitration clause 

andlor damages. Arbitral Tribunal then is satis fied that an application before th e Lithuanian courts for investigation 

purs uant to al1icle 2.124 conSI ilutes a breach thereof. Consequently, the Arb it ral Tti bunal decides whether s lI ch was 
the case for the actua l applications filed by Respondent. In this regard also, the Ttibunal find s that Respondent 's 

req uests under the Revised Claim to the Lithuanian COU lt are in breach of the arbitration clause of the SHA . 

Conceming rhe power of tribunal in ordering forced perfollllance, the tribunal finds that it has jurisd iction to order 
the Ministry as t~IJ' a s it finds that Respondent has breached the arbitration clause in the SHA. Since il is not poss ible 

to quantify th e amount of cos ts incurred by Claimant and no ev id ence that part of the daillages inculTed by Lietuvos 
Dujos because of thc Lith uan ian proceedings was andlor will be ultirnatcly bome by Gazprolll, the tribulla l was 

rejected request fo r damage. 

267See Ministry of Energy or th e Republ ic o f Lithu ania v. AS Lietuvos Dujo s, Viln ius Regional CO llll , civ il case No. 
2-503 1-3 021 1(20 11 ). 
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that , the ulitiation and prosecution was in breach of the arbitration agreemem and orders anti-suit 

I ' Id ' 2~ il~unction on the responc ent to Wltl raw Its request. 

Aller this decision, OAO Gazprom sought recognition of the SCC award before the Lithuanian 

COlut of Appeal but appellate COlut rejected the application269TIlis decision then appealed to the 

Lithuanian Supreme COlUt but Supreme COlUt ref""l"ed to the Elu'opean COlUt of Justice 

(ECJ) 2700n 13 May of 20 15, ECJ acknowledged that an anti- suit il~lUlction comes fi'Dlll an 

arbitral h'ibunal does not conflict with the jlU'isdictions between COluts of the ECJ Member 

States2 71 

'TI,ree impOltant lessons are drawn fi'om this case, TI,e first concems the jmisdiction of arbitral 

tribunal to issue anti-suit injunction. SCC Arbitration TriblUlal has been ruled its own 

competence-competence and ulVestigates the breach of arbitTation clause. Then, because of 

patties' breach of arbill'ation agreement, the ll'ibunal issued anti- suit il~unetion, which has an 

effect to withdraw CO Ult litiga tion. 

Secondly, parties after having consented to arbill'ation, they have an obligation to submit 

disputes to arbitration ulelude the duty not to submit such disputes to State COlU'ts Ul any case. [n 

OAO Gazprom case, however, the tTibunal extends to analyzed reasons ra ised by patties based 

on national laws like non-Arbitrablity of the case, Lithuanian Minislly of Energy power to 

conelude arbitration agreements Ul behalf of Lithuanian govelllmenl. TIlis decision is one-step 

forward because it does not entirely ignore national laws that ' one of the parties challenge validity 

of arbitration based on their respective national laws. TIle third concerns the legal effect of 

breach of arbih'lltion agreement. Arbill'ators consider specific peric1I1llanCe and compensation as 

a remedy for none complies of anti- suit il~lUlction. 

268Gazprom Case. A ward, para . 292. 
2('9See Gazprom v. The Repu blic of Lithuania, Court of Appeal of Lithuania (December I 7, 2012), YB Commercial 

Arbitration 37(201 3):4 17- 423. 

2"l°See Gazprom v. Th e Republic of Lithuania. Supreme Court of Lithuania. Civil Case No. 3K-7-326120 13(October 
to, 2013} 
271 See Gazproll1 v. The Republic of Lilhuania, ECl Case C,536/ 13 (May 13, 20 t5), 
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Chapter Five 

Conclusion and Recollunendation 

5.1. Conclusion 

An anti-suit il~lInction Ul intel11ational arbitration is a recent trend that staying or tenninatulg the 

proceedings sWTOlInding international arbitration. It may vmy Ul their fonn, and requested either 

Ul an attempt to disrupt the arbitral process or, to the contraly, to protect it. This trend 

compatibility with general plulJoses of arbitration i. e. flexibility, neutrality, confidentiality, less 

cost and speedy litigation are also vaties based on specific grOlmds at which the given anti- suit 

u~lmction has been issued. When anti- suit u*mction issued inter alia, preserving the jmisdiction 

of the arbitral tribWlal, safeguard the effectiveness of the award, and prevent the activities of 

palties those escape the arbitration agreement is wlquestionably compatible with flexib ility 

purpose of arbitration. 

Since neutrality, pmpose of arbitr'ation is related with choosing a neutral place for the reso lution 

of the dispute and to choose a 'lleutral" tr'ibwJaI, a change of the agreed place of arbitration 

should not done in subj ective manner. WIllie selecting place of arbitration always reminds that, 

choose a good seat will likely get an effective arbitration but arbitration m a bad seat is difficult 

to sa lvage, even with good ulStitution and ndes. On the other hand, even if confidentiality 

pWlJose of arbitration has no dU'ect lUlk with the issue of anti-suit il~lmction but uldu'ectly 

disclosulg infornJation to other body other than tribunal for attainulg anti-suit order is agamst the 

core principle of confidentiality. Therefore, issuing anti- suit mjunction to avoid wastage of cost 

and time are the sound rationalization to accept compatrbility of anti-suit injunction with general 

of pllllJose of arbitration. 

The assessment of anti-suit u~lll1Clions in the domam of ultemational arbitr'ation prulciples show 

that, arbitmtion tr'ib,Ulal can make a decision regardulg its own jlll'isdiction. This includes 

objections regardulg the existence or validity of the arbitration agreement, and any act of patties 

to stop or ternmlate the arbitration proceedulg through requestulg anti- suit il~Wlction based on 

the contract is void or null is agaulSt the prulciple of separablity. 
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Ftuthennore, the principle of party autonomy is limited autonomy of pa rties that subject to some 

res tTietions. TIlliS, ami-suit u~wletions issued to preserve and protect public policy, equality of 

parties, enforce mandatory provlSlollS, and protect interest of third parties are legitimate space to 

limit princip Ie of party autonomy. 

Principle of Competence-competence also gives a power to the arbitTal triblUlals to determine the 

existellce of tl,e arbitration clause, its va lidity and scope, without the need to invoke the 

jmisdiction of a national COlut. However, thi, does not mean that a complete ignorance of 

national cowts. Party's choice of seat of arbitration is also a wider ranufication than merely tl,e 

supervisOly powers of the scat COMS. 'n,erefore, dependulg upon specific circlU11Stances of the 

case, issuUlg anti-suit u1jtu1ction not entu'ely prohibited by international arbitr'ation pru1ciples but 

it is an exceptional remedy. 

The power of the COUlt to assist, u1tervene, superVISe, contr'ol, and recognize and enforce the 

award have been always contr'oversial Ul the legal regime of u1ternational conm1Crcial arbitration 

especially U1 relation to anti-suit U~IUlction. International arbitr'ation ulStitution rule, statutes and 

model rules failed to address ilie issue of anti- suit injwlction Ul separate and clear mmmer. TI,e 

legal response of arbitTal tTibwlals towards anti- suit injwlction is not having str'aightfOlward 

atlSwer. Even those [om uldependent legal theories of ulternational arbitr'ation i.e. JlU"isdictionaL 

ContTactltal, Mixed or hybrid and Autonomous, which described the rebtionship between 

ulternational arbitration and states jllStice system, have not yet attained a universal support. 

However, the practice in intemational arbitTation also shows COllltS retauled some level of 

contml over arbitration to meets at least minunum standards of fau'ness-so that arbitration i3 not 

a system that is fi'audulent, conupt, or lacking Ul essential due process. 

The power of national COlutS to i,sue anti- slut U~IUlction is legally justified by deep SClUtUlizing 

intemational arbitration laws, principles and ptulloses of ulternational arbitrations. Conceming 

the power of tribwlals to issue anti-suit U~tulction, since anti suit injlU1ction included in the 

power of arbitrators to take interim meaSlU"e and the power to take this n-caSlU"e is less 

controversial, arbitrators are tulequivocally empowered to issue anti-slut u~lU1ction. However, 

this does not mean arbitrators should order a judge or other arbitrators how to behave. 
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Whether the arbitrators should comply with a local CO lllt's order a imed at suspendulg or 

interrupting the runlllng of arbitral proceedulgs, and what typ e o f remedies should a 

pal1y receIve when COlu1s unjustly interfere with their right to arbitrate are the two basic 

questions that have been addressed in this research. As a result, neither of these questions has a 

straightfolward answer because of differences on states approach and 1actua l CU'clll11Stances o f 

cases. However, the intervention of loca l CO Ulis is justifiable only if it is not in violation 

of the arb iO'atio n agreement. The arbitrators co uld reasonably disregard the anti- suit u~unction 

order only when grounded on the abusive intent of one of thc pmiies to fi'ustrate or disrupt the 

arbio'ation agreement and arbitration process. Finally, the stage of cowi uwolvernent and 

grOllllds thereof varies based on the types of anti- suit iI~wlction issued either ill favor or to 

prevent arbitration. 
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5,2, Recomme ndat ion 

Due to increasing a llLU11ber of anti-suit u~lulc tion iss ued by both national courts and arbitration 

tribunals which directed to the parties and even on arbitrators for the purpose of tennitlating or 

staying ulternational arbitration proceedulg should be handled at the lirst place by recognizing 

the issue as one area of contmversies in intemational arbin'ation, Then, adjusting the silent or 

ambiguous internatio na l arbitration status and rules are foreseeable solutio n, 

The challenge re lating to intelference of national courts Ul ulternational arbitrdtion IS often an 

eifuct of a wrong cho ice of the seat of arbitration, -n,erefore, parties should avoid SittUlg of 

arbitration Ul a COLUltry that is not arbitration- fiiendly, FurthellTlOre, change of the agreed place 

of arbin'ation practica lly scen as distractive of intelllational arbitration and shifted the 

relarionship of arb itr'a I tribunal and national co lUis fi'om cooperarion to constant battle, As a 

result, arbitration n'ibunals should duly considered and anal}'7..ed the circumstances before 

allowitlg change of arbitmrion venue apart fi'om the mere existence of power to do so in theu' 

respective arb itrarion rules, Arbitrarion triblUlals also should consult all disputing parries before 

changing place of arbitra tion by consideling the general pLUlJo se of itlternationa l arbitr'ation. 

TI,e other main area of dispute is relating to the degree and extent of seat COLUi itlVolvement. To 

solve tilis problem, arb itration agreement sho l~d clearly address tile extent of party autonomy Ul 

one hand, and National laws, Arbitration institution rules and ultemational arbitration 

itlStrLUnents includitlg the New York Convention should be amended to show clearly tile stage, 

degree and extent of seat COlU'! invo lve ment of anti- suit il~LUlctio n in international arbitration, 

Arbitrators and parties nlisconduct itl international arbitration sha ll unprove by str'engthen 

intelllal rules of inremational arbitration illStitutions, i1lStituriOllS should respond the misconduct 

claim in immediate and genuitle manner. National comls also should take their patl of 

respollSible in maintain due process of law, equality of patties and cOITecting misconduct of 

arbitl'ators but at least wait lUltil such internal mechanism exhausted . However, where C0lUl 

lUljllStifiably interfere and d is tlU'b the s11100th uUlctionulg of international arbitral process, the 

arbitra l triblUlal should disregard the orders and contullIulg with the arbitral proceedulgs as fur as 

ul1llJediate and gemtine respOllSe is given by the arbitr'al tr'iblUlaL Nevertileless, if triblUla l 

intemal mechanism is tailed to solve in urunediate and genuine maimer, seat COUlt should react 

itnmed iate ly even before final award, 
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On the other hand, national COlu'ts other than seat of arbitration are tempting for a state, 'or a 

state-owned entity, to renege on an arbitration agreement to which it fi'eely consented by 

restoring to its own courts to have the other contracting paIty el~ oined fi'OI11 initiating an 

arbih'ation against it, or, if arb it1'a I proceedings have already been initia ted, fi'om pursing them. 

1l1erefore underlining c learly tilat national COlllts other than seat of arbitration shall have no 

power to interfere 111 international arbitration once consented to solve a dispute in intemational 

arb itra tio n, 

Problem related with arbitration triblU1als power shall cracked by solving arbitration agreement 

problems, Because arbitral triblU1al's competence intrinsically tied with the validity of the 

arbih'ation agreement, and any defects (whether of fonna l or substa ntive natlu'e), of the 

arbitration agreement directly impair or even abrogate the arbitral triblU1al' s competence, 

Conceming arb itration triblU1al's competence-competence, judicial self-restraint is the most 

appropriate so lution ., light of the arbitral tribunal 's jurisdiction to mle on its own competence, 

Problem related with the power of triblU1al to grant anti- suit .~unction also shall be solved by 

clearly indicating such power of arbitrators either ., arbitration agreement or in arbitration legal 

instruments, 

Finally, the place of arbitration has a vital role in intemational arbitration proceed.,gs, If the 

p3lt ies want to app ly arbitration proceed.,g, they should detel111.,e the place of arbitration by 

taking into accow1t both legal and practical issues, 1l1erefore, in order to become an attractive 

place fo r international arbitration, Ethiopia has adopted standard international arbitration law that 

.,cOlporates the issue o f anti- suit .~w1ction , With deve lopments of such arbitration law, 

Ethiopia will become arbitration center for Africa ., the near future due to geographical and 

diplomatic seat advantage , 

48 



Bibliography 

A.Books 

• Alfons, Claud ia. Recognition and Enforcement of Annulled Foreign Arbitral Awards: 

An Analysis of the Legal Fram ework and Its Interpretation in Case Law and 

Literature. Berlin:Pe ter Lang Publisher, 2010. 

• Blackaby,N igel, Alan Redfell1, J. Martin Hlmter and Constantine Partasides. Redfern 

and Hunter on International Arbitration. Oxford: Oxfurd University Press, 2009. 

• David, Rene. Arbitration in International Trade. Deventer: K luwer Law and Taxation, 

1985. 

• DeraulS, Yves, and Eric A. Schwartz, A Guide to the New ICC Rules of Arbitration. 

Hague, Kluwer Law Intell1ational, 1998. 

• Edehnan, Co lin, Andrew Burns, David Craig and Akash Nawbatt. The Law of 

Reinsurance. Oxford: Oxford University Press,2005. 

• Gaillard , Emmanuel, and Jolm Savage. International Commercial Arbitration. 

Netllerlands: Kluwer Law International, J 999. 

• Gaillard, Emmanuel, and John Savage. International Commercial Arbitration. Hague: 

Kluwer Law Intelllational, 1999. 

• Gaillard, Emmanuel. "Anti-S uit II~lmctions Issued by ArpitTators." In international 

Arbitration 2006: Back to Basics, edited by Albert Jan Van Den Berg. Hague: Kluwer 

Law Intell1at iona l, 2007. 

• Gaillard, Emmanuel. Legal TheOlY of International Arbitration. Boston: Martinus 

Nijhoff Publishers, 2010. 

• Graves, Jack, and Davydan Yelena, 'Competence-Competence and Separability­

American Style,' 111 Intell1ational Arbitration and International Commercial Law: 

Synergy, Convergence and Evolution" edited by Loukas A. Mistelis, Pilar Perales 

Viseasillas, Stefill1 Michael Kroll and Vikki Rogers, I-Iague: Kluwer Law 

Internatio na l,2011. 

• Jian, Han. Theories and Practice of Modern In.ternational Comm ercial Arbitration 

Law.Beijir1g: Law Press, 2000. 

49 

I 
I 

I 

II 
I 

II 
I 



• Karrer, Pierre. "Interim MeaslU"es Issued by AJ·bitral Tribllllals and tl,e Cowts: Less 

11,eory, Please ." In International Arbitratiun and National Courts: The Never Ending 

StOl)', ed ited by AlbeIt Jan Van De Berg. Boston: Kluwer Law Internatio nal, 200 1. 

• Lew, Julian D.M. ContemporGl), Prob/ems in International Arbitration. London: 

Springer Publishe r, 1987. 

• Mistelis, Loukas, and Ju lian D.M. Lew. Pervasive Problems in International 

Arbitration. Hague: Kluwer Law Internationa l, 2006. 

• Mistelisct, LOltl<as, Jillian D.M. Lew and Steffen Kro ll. Comparative International 

Commercial Arbitration. Hague: Kluwer Law Intemational , 2003. 

• Moses, Margaret. The Principles and Practice of International Commercial 

A rbitration. New York: Cambridge University Press, 20 12. 

• Newcombe, And rew, and Lluis Paradell . Law and Practice of II/ vestment Treaties: 

Standards of Treatment. Hague: Kluwer Law Internatio na l, 2009. 

• Park, William. Arbitration in In ternational Business Dl~putes. Oxford: Oxford 

Univers ity Press, 2012. 

• Raphael. 1110111<IS. The Anti-Suit Injunction. Oxford: Oxford Univers ity Press, 2008. 

• Redfurn, Alan, and Mattin Hunter. Law and Practice of International Commercial 

Arbitration. London:Sweet & Maxwell, 2004. 

• Rovine, W. AJthm.ContemporGl), Issues in International Arbitration and Mediation: 

The Fordham Papers.Boston: Mmtinus Nijhoff Publishers,2008. 

• Rozas, Femandez ." Anti-suit It~lII1ctions Issued by National COlutS Measures 

Addressed to the Palties or to the Arbitrators." In Anti-Suit Injunctions in International 

Arbitration, edited by Emmanue l Gaillard. Bellla:Staelllpfli Verlag AG,2005. 

• Scherer, Maxi" Award and the COllltS, Set-oft' in lnternational Arbitration." It1 Austrian 

Yearbook on International Arbitration 20 IS , edited by Gerold Zeiler. 

ManzscheVerlargs-und, und Universitiits buchhandlung, 2015. 

• Schwebe,Stephen M. International Arbitration: Three Salient Problems. Cambridge 

Grotius Publication, 1987. 

• Tang S., Zheng. Jurisdiction and Arbitration Agreements in International Commercial 

Law. Paris: Taylor & Francis Ltd ,20 14. 

50 

I 
Ii 
I 



• Zeileret,Gerold, lrene Welser and Christian Klausegger Austrian Arbitration Yearbook 

2007. ManzscheVerlargs-unc1, lmd Univers itats buchhandlung, 2007. 

• Zheng Sophia Tang , Jilrisdiction and Arbitration Agreements in International 

Commercial Law. Routledge: Taylor & Francis Ltd , 2014. 

B. Articles and Contributions 

• Barraclougb, Andrew, and Jeff Waincymer. "MandatOIY Rules of Law Ul Intemational 

Commercial Arbitration."Melbourne Journal of International Law 6, no. 2 (2005). 

• Belohlavek, Alexander. "'TIle Legal Nature of International Commercial Arbiu:ation and 

the Effects of Conflicts between Legal Cultures." Legal Journal 0/ Law 0/ Ukra ine, 

no.2(20 II). 

• Bezzawork, Shunelash."The FOllnation,Content and Effect of An Arbitral Submission 

Under Ethiopian Law."Joumal of Ethiopian Law 17( 1994). 

• Bucy, D. Renee. " How to Best Protect Party Rights: The FutlU"e of Interim Relie f in 

Intcll1ational C0111l11ercial Arbitration lmder the Amended UNCITRAL Model 

u lw."Al1IericiIIl Ull iversity International Law Review 25. no.3 (20 10). 

• Bulut, Behna. "The Role of the Place of Arbitration in International Commercial 

Arbitration Proceedulg; Tmkey as a Place of Arbitration."Ankara Bar Review l , no 

1(2011). 

• Call1poliet~ Federico. "TIle Rule of Non-Aggravation of the Dispute in ICSID Arbitration 

Practice."]CSJD Review 30, no. 1 (2015). 

• Carbone, Giulia."Tnlerference of the Court of the Seat with lntemational 

Arbitration."Journal of Dispute Resolution no. I (2012). 

• ChukWlllnerije, Okezie. "Judicial Supelvision of Commercial Arbitration: TIle English 

Arbiu'ation Act of I 996 ."Joumal of Arbitration international IS, nO .17 1 (1 999). 

• COIl'ell, C harlcs, and Ryan Szcepanik. "No Arbiu'ation is an Island: The Role of COlll1s in 

Aid ofInternationa I Arbiu·ation." World Arbitration alld Mediation Review 6, no .3 (20 12). 

• Delaney, Joac1llill, and Katharula Lewis. " TIle PresluTlptive Approach to The 

Construction of Arb itration Agreements and TIle Principle of Separability- English Law 

Post F iona Tmst and Australian Law Conu·asted." UNSW Law Journal31 , no. I (2008). 

51 



• Dougal~ Andrew, and Leon LoatUlou, "Separability Saved: Us Supreme Court Elimulates 

TIlrea! to International,"Joumal of International Arbitration 2 1, no. 3 (2006). 

• Dowers, Neil."The Anti-Suit lI~unction and the EU: Legal Tradition and Europeanization 

Ul International Private Law. "Calli bridge Journal of International and Comparative Law 

2, no.4 (2013). 

• Elodie, Dulac,Introduction to International Arbih'ation, Lecture, March 26,2014, 

• Ergan, Ongm, "The New Arbitration Rules of International Chamber of 

Commerce," Ankara Bar Review4,no,2 (20 II ), 

• Fouchard,Philippe. "Anti-Suit lnjwlctions U1 International ArbitTation: What Remedies? 

Anti-S uit lt~lulctions Ul International Arbitration." IAi Series on international Arbitration 

2(2005). 

• Gaillard, EmnanueL"The Representations of International Arbih'ations."Journal of 

International Dispute Settlelllent 2, no. I (20 I 0). 

• Gold haber, Michae l. "111e Rise of Arbib'al Power over Domestic Courts." Stanford 

Journal of Complex Litigation I , no. 2 (2013). 

• Giilerc~ Altan, "Seperability of the Arbitration Agreement In Intelllational 

Arbitration"Ankara Bar Revewl (2008). 

• Hailegabriel G. Feyissa, "The Role of Ethiopian Cow"!s III COirunercial 

Arbitration."Mizan Law Review4, no. 2 (2010). 

• Kawhatu, Amoklu'a, " ArbitTal Jurisdiction." New Zealand Universit ies Law Review. 23 , 

no.2 (2008). 

• Kolo, Abba. " Witness Intimidation, Temperulg and Other Related Abused of Process in 

Investment ArbitTation: Possible Remedies Available to the Arbih'al 

Triblllla I" Arbitration international Journal 26, no. I (20 I 0). 

• Law'ent, Levy, "Anti-suit u~lmctions issued by arbib'ators." IAi International Arbitration 

no,2 (2003), 

• Lee, Shaun,and SC Hwang. "Swvey of South East Asian Nations on the Application of 

the New York Convention." Journal of International Arbitration 25, no. 6 (2008). 

• Levy, Lmu'ent. "Anti-Suit Il~llllctions Issued by Arbitrators." IAI International 

Arbitration Series 2 (2003). 

52 

I' 



• Lew, Julian D.M. "Does National Cowt Involvement Unclermine the Intemational 

Arbitration Processes." American UniverSity international Law Review 24, no . 3(2009). 

• Lin-Yu, I-lo ng. "Defective Awarcls Must be Challenged in the Courts of the Seat of 

Arbin'ation - A Step Further 11,an Localization?," The (nt'l 1. 0/ Arbitration, Mediation 

& Dispute Managelllent65 ,no.3( 1999). 

• Maniruzzamal\ AF.M. ' lntemational Arbin"lltor and MandatOlY Pub lic Law Rules in the 

Context of Slate Contracts: An Overview.' Journal 0/ International Arbitration 7, no .3 

(1990). 

• Mohtasham~ Rem. "In Defense of Il~W1ctions Issued by the Cowts of the Place of 

Arbitration: A Brief Reply to Professor Bachand's COlllmentmy On Salini Costruttori 

S.p.A. v. Ethiop ia,"Mealey's International Arbitration Report20,no.5(2005). 

• Paulsson, Jan. "Arbitration UnbOlllld: Award Detached from the Law of Its COWllry of 

Origin," International and Comparative Law Quarterly30, no. 2 (1981). 

• Peters, A'Ule. " International Dispute Settlement: A Network of Cooperation 

Duties." European Journal oJ international Law 14, no . I (2003). 

• Poon, Nicholas. "Il,e Use and Abuse of Anti-Arbitration h~llllctions: A Way FOIward fur 

Singapore." Singapore Academy Law Journal 25, no. I (20 13). 

• Ricardo, Duarte ." Anti-Suit Injllllctions in the Context of Intel1lational Commercia l 

Arb itration."Antitrust & Unfair Competition Law Journal 48, no.3 (2010). 

• Sattar, Sameer. "Nationa l COLuts and International Arbitration: A Double-edged 

Sword?"Journal of International Arbitration.27, no. 1(20 10). 

• Scherer, Matthias."The Place or 'Seat' of Arbitration (Possibility Andlor Sometimes 

Necessity of Its Transfur?)-Some Remarks on the Award in ICC Arbitration No. 10'623." 

Swiss Arbitration Association Bullet 21, no . 1(2003). 

• Strong, s.f. "Anti-Arbitration jl~wlctions in Cases Involving Investor-State Arbitration: 

British Caribbean Bank Ltd. v. The Government of Belize." The Journal 0/ World 

Ill vestment & Trade 15(2014). 

• Veeder,V.V. "'n,C Lawyer's Duty to Arbitrate III Good Faith." Arbitration 

Internationall8 , no.4 (2002). 

• W illiams, David. "Defining the Role of the Court in Modem Intemational Commercial 

Arbitration."Asian (nternational A rbitration Journal! 0, no. 2(2014). 

53 

I' 
I 

I 

'I I, I 

I I 



• Zekarias Keneaa." ArbitTablity . , Ethiopia: Posing the Problel11. "Journal of Ethiopian 

Law 17(1994). 

C. LegaJ Documents 

• Agreement fo r the Promotion and Protection of Investments between United Kmgdom 

of Ore at Blita ., and Northem h'eland and Belize, 1982. 

• AI'b iu'atio n Rules of the S. ,gapore Internationa l AI'b itratio n Centre, 2013. 

• Convention on the Settlement of Investment Disputes between States and Nationals of 

Other States (Washingto n Conventio n), 1965. 

• Convention on the Settlement of Investment Disputes Bctween States and Nationals of 

Other States, 1965. 

• Englis h Arbitratio n Act, 1996. 

• Establishment of the United Nations Commiss io n on International Trade Law, 1966. 

• Ethiopia Civi l Code, I960, Proclamatio n,No. 165, Negarit Oaz. Year 19 no. 1 

• Etl1iopia Civil P rocedlu'e Code, I 965,Decree,N052, Negarit Oaz. Year 25 nO.3 

• France Code of C ivil Procedw'e, 198 1. 

• 1ntemationa l CentTe fo r Dispute Resolution/Alnerican ArbitTation Association 

AI'b itratio n Rule, 2003. 

• Intematio na l Institute fo r Conflict Preventio n and Reso lutio n Arbitration Rule, 2007. 

• Lo ndon Court oflnternatio na l Arbitrat io n, 1998. 

• Stockholm Chamber of Commerce Arbitratio n Rule, 2007. 

• TI,e ICC Arb itration Rules, 20 12. 

• UNCITRAL AI'bih'atio n Rules, 201 0. 

• UNCITRAL Mode l Law on Internatio na l Commercia l Arbitration, 1985. 

• UNClTRAL Mode l Law on Intematio na l Commercial Arbitratio n,2006. 

• Unitcd Statcs of Amcrica Federal AI'bitratio n Act, 1925. 

54 



D.List of Cases 

• British Caribbean Bank Limited v.TIle Attorney General of Belize ACCJ (AJ)(20 13). 

• Blitish Caribbean Bank Limited v. ll,e Attorney General or Belize. COUl"! of Belize 

C ivil Appeal No.6 (20 II). 

• Companhia Paranaense de Energia (COPEL) v.VEG Arancaria Litda.Cw·itiba Comt of 

First Instance case no . 001-14668(2003). 

• Dallah Real Estate and Tow·ism Holding Company v. The Minislly of Religious Affairs, 

Government of Pakis tan. Dallah Real Estate U.K.S.C. 46 (20 I 0). 

• Elektrim SA v Vivendi Universal SA and others. High CO LD"! of England and Wales case 

no.2007/91 (2007). 

• Fiona Trust & Holding Corporation & Ors v. YLD·i Priva lov & Or5. EWCA Civ 

20(2007) 

• Fiona Trust & Holdulg Corporation v. Yuri Privalov.2007 E.W.C.A. Civ 20 (2007). 

• Framatome S.A. v. Atomic Energy Organization of Iran (ABOT). TCC Case No. 3896 

(1982). 

• Gazprom v. Mulistry of Energy of the Republic of Lithuania. SCC arbitration 

,Arbitration No. 125/20 11.20 12 

• Gazprom v. "l1,e Republic of Lithcmnia (Comt of Appeal of Lithuania, 17 December 

2012), 

• Gazprom v. TI,e Republic of Lithuania (Supreme COlU·! of Lithuania, Civil Case No. 

3K-7-326/20 13 , 10 October 20 13. 

• Heyman v Dalwins Ltd [1942] AC 356; [1942]1 All ER 337(1942). 

• Holiday Inns S.A. and others v. Morocco. ICSID case No. ARB/72/1 (1974). 

• Hubco Corporation v. (W APDA )Water and Power Development Authority of 

Pakistan. Supreme COLDt of Pakistan Civil Appeal Case No 1398 and 1399( 2000) 

• ICC Arbitratio n Case No. 14581 of 2012 (Unpublished, Con.fidential) 

• ICC Arbill·ation Case No. 18583 of 2007 (U11published, Confidential) 

• ICC Arbitratio n case No. 7934/CK, repOtted Ul (2000) 4 ASA Bull. 82 1(2000) 

• u11pLU"I1a Ca lifomia Energy Ltd ('Himpmna'') v. PT. PLN Republic of Indonesia .Ad 

hoc arbitration under UNCITRAL rules ( 1999). 

55 

II 
I 
II 
I 

I 
II 



• Judgm~nt of Supreme COlu't of Judicatlu'e Cow,t of Appea l (Civil Division), London 

Case No. [2007] EWCA CN 20(January 2007) ,and Judgment of House of Lords of 

Appea l, Lo ndon Case No. [2007] UKHL 40.( October 2007) 

• Minishy of Energy of the Republic of Lithlmnia v. AB Lietuvos Dtuos, ValelY Golubev, 

K irill Seleznev, Vil<toras Valentllkevicius(Vilnius Regional Court, c ivil case No. 2-

5031-302(20 II ), 

• National Grid pic V, ArgentuHI .ICC, Case No. 12656(2004), 

• Plama ConsOltium Limited v. Republic of Bulgaria .ICSlD Case No. ARB/03/24(2005), 

• Republic of Ecuador v. Occidental Exploration and Production CO.2005 E. W.C.A. Civ 

I Jl 6 (2005). 

• Saipem S.pA v. The People's Republic of Bangladesh.fCSTD Case NO.ARB/0517 

(2009). 

• SaluliCostntttori Spa v (A WSA) Federal Democratic Republic of Ethiopia, Addis 

Ababa Water & Sewage Autholity. ICC Arbitration Case No. 1 0623 /AERIACS (200 I ). 

• Tokios Tokeles v. Ukraine. ICS LD Case No. ARB/021l8(2007) 

• Vikram Bakshi and Anr, v. McDona ld 's India Pvt. Ltd .India High Cowt of Delhi File 

Nos ,6207/20J4 (20 14) 

• Water Resow'ce Ministry v SiyOl1l11 &Ambaye General Contractors, Federal Supreme 

CowtCivil Appeal Case No. 1965911997 

• Zemzem PLC v Illubabor Zone Education Dep3ltment, Federal Supreme COlut 

Cassation File No. 168961 1998. 

E. Electronic Sources 

• Atthm, John. "Atl Introduction to International Commercial At'bitration,"(20 13):25, 

www.gordanandjackso n.co m.au. (Accessed JWle 28, 20 15). 

• Cordero , Giuditt,I. "National Rules on Arbitrab lity and the Validity of an Internationa l 

Arbih'al Award : "111e Example of Disputes Regarding Petroleum Inveshllent in Ru~s ia ," 

(20 I 0) http Jllexarbit:ri,pe/wp-contentiuploads/20 14/021N ational- rules-on- Arb ih'ability­

and- intenmtiona I-arb itra I- award, pd f. 

• Daniel Alel11ayehu, "Review of At'bitration in Ethiopian Construction IndustJy "(Master's 

thesis, Addis Ababa University, 20 14), 
I O,hthl :l/etd, aa u,ed u,et/ha nd le/l234/5054 .(Accessed luly l 9, 20 15), 

56 



• Danie~ A11gualia. "11,e Role of Domestic COlU·tS 111 hlternational Commercial 

Arbitration," Social Sc ience Research Network: SSNR (2010):9, accessed hme 14, 20lS 

lUthtt)) :i/www.ssrn. com/abs trac t= 1674760. 

• FleUly, Raul." Do Arbitrators I-lave an Ex 0 fficio Duty/Right To Sell: Investigate 

Corruption? "20 IS http J/kluwerarb it:rationblog.conv20ISI I 1/2S/do-arbitrators-have-an-

ex-o mc io-dutyri gllt- to-se If- in ves t iga te-corrup tio n! 

• Gusy, Mmt"" and Matthew Weldon, "Anti-suit Injunctions and Anti-arbitration 

Injunctions il'l the US Enjoining Foreign Proceedings, "Hl1p J/Us.Practica llaw.Conv3-

S60-2848 . (Accessed March 4, 2014). 

• J-Iaikola, Elina. "A1'bib'al Trib1U1als and National COlllts-Constant Battle or Effic ient Co­

Operation?," (2 013 ),hl1p -J Iwww.google.convsearch?hI.Elina+na tional+comt. (Accessed 

Jlll1C 2, 20 IS). 

• ICC case 110 14S810lll1e 2007) and 18S63(December 20 (2).Both cases are ICC 

Procedmal Decisions. http -Jlstore.iccwbo.org/content/uploaded/pd1lS lllllmary- Cases-

Procedural- Decis ions- in-ICC-Arbi tration.pdf 

• Jones, Doug. "Guide To [nte111ational Arbitration," (2014) 

https://www.Lw.Com/ .. .lGuide-To-lntemational-Arbitration-2014. (Accessed July 

4,2015)' 

• Joseph, Darren, and MUlTay Dorothy, "11,e Latest Word on the Anti-Suit Injunction" 

(20 14), http J/ www.Kwm.Com.(Accessed J1me 24, 20 IS). 

• Martha Belete,"Good Faith (Lack of) "' lnvestment Arbitration and the Conduct of the 

Ethiopian Government "' the Salini Case: Exercise of Legitimate Right or ''Exhibit A" 

for Guerrilla Tactics?" http J/www.google.colll. et/search?g=martha+goodfuith. (Last 

accessed on 10 July,20IS) 

• McCartney, Jim "Are Arbitrations Private and Confidential?,"ADR InstitUle of 

Canada(20 (4): I Http JIwww.Adrcanada.Ca/ResolU·cesfDoclUllents!Mccartney Jim Are 

arbitrations private and confidential OOO.Pdf( Accessed August 4 ,20 IS). 

• Roa, Felipe. "Comments on the ICSID Award Saipem v. Bangladesh: Would its rationale 

be app licable in fUlUre cases?" International Institute for Conflict Prevention . and 

Resolution (201 4). http J/www.cpradr.orgiAboutlNewsandAiticles/ses-20 11- Writ"'g­

Contest-Winner.a spx. (Accessed JulylS , 20 1S). 

• Rosier, Darren, and Dorothy Mlll"ray. "11,e Latest Word on the A11ti-Suit h~lmction," 

http J/www.Kwm.Colll.(AccessedJune 24, 20 IS). 

• Weerarnantly,Rol11esh." A11ti-A1'bitration lI~lmctions : Core Concepts" 

Http J/CiI.Nus.cdu.Anti.-A1·bitration-lnjlinclions.Pd f (Accessed August S, 20 IS ). 

S7 

, I 


