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Abstract
Financial responsibility laws in general and compulsory motor vehicle
insurance in particular have basically one major objective--to make
motorists financially capable of meeting accident liabilities and hence to
guarantee compensation to the accident victim. Unlike other countries,
Ethiopia recently promulgated Vehicle Insurance against Third Party
Risks, procl.559/2008 in January 2008, a compulsory insurance scheme
with the same objective.
The legal regime of this law includes the requirement of the law,
indicating its obligatory nature, its scope of application including any
person even pedestrians except the insured person, member of his
family, the driver or any person employed on the vehicle, and insurance
policies. Besides, the duties of the insurer and the insured, the provision
of emergency medical care and the recognition of the yellow card system
of the COMESA and SADC are basic substantive characteristics of the
law.
Turing to its institutional framework, the law makes motor vehicle
insurance against third party risks involuntary. Any vehicle except those
exempted, are expected to display stickers on their wind screens the
failure of which entails a civil and criminal liability on the driver/owner.
The police shall detain the vehicle until insurance certificate 1is
presented.
An insurance fund for faults committed by uninsured and untraced
vehicle is established. Institutions which are believed to effectively
enforce the law are indicated in the law even though, to the dismay of
many, to this date enforcement of the law is not begun.
This new law in its application would certainly have its own positive
and/or negative effects on insurers, accident prevention and owners of

mortor vehicles. With less cost in relatively speedy procedures, victims of

implemented.




Introduction
Motor vehicle, starting from its invention up to now, has been serving
man. At the same time, it has added his suffering and dying. Vehicle
accident gives rise to a cause of action, which deserves serious
regulation.
Thus, the legislature in different parts of the world establishes legal and
institutional framework to successfully regulate it. The two earlier laws
designed to achieve this objective were the law of torts and insurance. In
the former, one who commits a fault or owns a vehicle is civilly
responsible to another who sustained damage or his beneficiaries for
accidents caused by the motor vehicle. In the latter, motor vehicle
owners would insure risks surrounding their vehicles. The insurer would
compensate a person upon whom an injury is inflicted in case the risk
materializes. Even though these laws are set to achieve this purpose, i.e.,
guaranteeing compensation, what is actually seen is on the otherwise for
a number of reasons.
Another area of law which guarantees compensation to the victim had to
be set, therefore. The Americans in the late 1920s, the British in the
beginning of 1930s and even the Tanzanians and Kenyans in 1940s
pioneered compulsory third party motor vehicle insurance law or other
financial responsibility legislations. High regarded in these laws were
given to ascertaining compensation to those who sustained damage or
their respective beneficiaries.
Unlike other countries, in Ethiopia, however, this form of the law was
promulgated in January 2008. The main objective of this paper,
therefore, is to discuss the legal regime and institutional framework of
the new law together with its impact on parties involved on vehicle
accidents.
Chapter one of this paper will discuss about the proposal of the paper in

general. Thus, background of the paper, statement of the problem
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particularly issues to be worked on the legal regime and institutional
framework would be indicated. Besides, objectives, significance, research
methodology and limitations of the study would also be highlighted.
Chapter two of this thesis is designed to help the reader to better
understand the substance and implementation rules and institutions of
the mnew law, Vehicle Insurance against Third Party Risks,
procl.559/2008. In the first part of this chapter, the defining elements of
insurance, brief historical overview, the benefits, fundamental principles
and the reasons behind regulation of insurance would be elucidated. The
second part pertains to the law of torts. Regard would be had on
therefore, the tripartite sources of Tort liability in Ethiopia and
compensation rules of the Ethiopian Civil Code of 1960. Lastly, legal and '
practical problems of these two segments of the law would be shown.
This chapter, therefore, aims at showing the defects of these two laws on
actual guaranteeing of compensation to victims of vehicle accidents or
others.

The third chapter will deal with the legal regime on Ethiopian compulsory
motor vehicle insurance law, procl.559/2008. In this part of the paper,
the writer would begin discussion by defining the basic substantive
components of this new law. The objectives, the requirements, scope of
application, insurance policy and duties of the insurer and the insured
would be exhaustively treated as far as possible. On top of this, the
extent of liability that insurers would pay together with pertinent issues,
the provision of emergency medical treatment and the recognition by the
law of the yellow card system of COMESA or SADC will be separately
treated.

Chapter four is devoted to the institutional framework of the law. Special
emphasis here will be given to implementation procedures and
institutions included in the proclamation. Besides, discussion would be
made on the establishment of the insurance fund, its objectives, legal

and practical issues associated with this permanent financial source.
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Problems in connection with the enforcement mechanisms that can
create their own shadow on the adequate enforcement of the law would
also be indicated.

Chapter five assesses, and sometimes predicts, the effects of vehicle
insurance against third party risks proclamation on basic insurance law
and its regulatory framework, insurers, owner of vehicles, victims of
accidents and its over all impact on traffic accident prevention and/or

reduction.



CHAPTER ONE
PROPOSAL OF THE PAPER

1.1. Background

"The modern man may be thought of as a new type of
centaur, half human and half car, apparently prepared without
serious resistance to pay the ever increasing financial price
that car ownership entails and more strangely still, willing to
suffer the pain and sorrow that accidents bring, the pollution
by fumes and noise...."(Kenneth Cannar)
It is clear that a certain invention may have its own pros and cons. In the
history of mankind, the creation of mechanical motors eased man’s
living. At the same time, it has posed certain risks. One of the inventions
that help man sustain nature, not to overemphasize, is the motor
vehicles.
Starting from its invention up to now, motor vehicle has benefited man
much. In the words of Alfred F. Conard! the contribution of vehicles in

the Americans’ life is great:
The Automobile has changed more than Americans ways of
transportation. It has changed their ways of housing, of working and
playing, of eating, diving and loving. It has also added to their ways of
suffering and dying.

Although Conard’s argument is territorial in that it only speaks of the

American scenario, as is presented before, vehicles’ contribution towards

development, be it economic or social, is immense. Sadly enough,

however, motor vehicles came up with problems which have a

' Alfred F. Conard, The Economic Treatment of Automobile Injuries, Dollars, Delay and the Automobile
Victim, 1964, P. 413




devastating impact upon the soul of a human person and his property.
Making the person permanently incapable up to death, from minor
crashes up to disastrous harms inflicted on property and others have
become the news of a day. Such irreparable damage against the human @
person and destruction against the property has been the centre of
discussion in history. Some argue that the risks these instruments are
posing are so personal giving little attention from law makers. Others
otherwise opine that the risk is public and hence has to be remedied
seriously. Once in history the automobile accident was compared with

the fall of the person in his bath room. The writer concluded that:

A fall in a bath-thub is an isolated event. It is not a social problem. It is
not a product of fast moving society which leaves thousands of victims
without means of support and sustenance. The automobile accident
victim on the other hand is a very marked social problem, both because

of its number and because of the source of its injury.2

In the modern world, whether vehicles create social problem or not is an
issue no more. It is not debatable because given the number of cars in
any country and the risk they are posing is not targeted against a
particular person (as no one knows who is going to be the next victim, for
example) coupled with the driving behavior of schauffers and others
factors, the problem has been elevated to risks that can disturb the
society as a whole.3

Societal problem as it stands; the law maker has to intervene.
Intervention may be effected in the form of law making and seeing it that

it is implemented as per the wills and whims of the law maker. Different

countries have been seen trying to avoid the problem throu

unpublished), 1972, P. 24 from Robert E. Keeton and J. O’ Connell, Basci Protection
Victim:A Blue Print for Reformin Automobile Insurance 1965, P. 140

* In Ethiopia, for example, according to paragraph two of the preamble of Procl. 559/2008 loss of lives
bodily injuries and damages to properties caused by vehicle accidents are creating social problem. Hence,
the risk at stake is public.




important laws: namely, the law of extra contractual liability or torts and
the law of insurance.

The law of torts,*though to be discussed later, is a regime of law which
governs the relationship between a victim of a car accident and the
person at fault, sometimes called the tortfeasor, and the owner of a
vehicle if the driver and the owner of the car are two different persons. In
this part of the law, the most important principle is one who creates
accident must compensate the victim. In other words, because the driver
is at fault in the majority of cases, he has to redress it in the form of
damages. Generous as the law seems, for a particular incident, it makes
the owner of a vehicle liable to accidents created by this motor vehicle.
The general belief here is that the source of the accident is his own
property and it is believed that he is financially strong. As a financially
responsible person, he has to compensate a victim, whose fault is totally
absent. In history, almost all countries, especially in the USAS the law of
torts has been hailed as the legal guard to victims of motor vehicles.
Another regime to safeguard the interest of these victims is insurance
laws. Insurance® simply is a contract, concluded between two persons,
called the insurer and the insured, whereby the latter pays certain
amount of money, called premium, and the former pays compensation if
a risk foreseen materializes. It is a way of shifting losses from a
particular individual to an insurer and the policy-buying segments of the
society” In away, it shows the financial responsibility of owners and/or
drivers of cars. A person who has insured his vehicle is believed to be

financially responsible. If an accident occurred, he would go nowhere but

* See for example Arts. 2031 and 2081 of the 1960 Ethiopian Civil Code.

3 Robert E.Keeton and Jeffrey O’ Connell, Basic Protection for the Traffic Victim: A Blue Print for
Reforming Automobile Insurance, 1964, P. 307

% See art. 654 of the 1960 Ethiopian Commercial Code

" Kenneth S. Abraham, Distributing Risk, Insurance, Legal Theory and the Public Policy, Yale University
Press, 1986, P.1




to his insurer. He would not risk himself seeing to the extent that his
vehicle is sold to satisfy judgments secured by victims.

These legal regimes have been set by legislatures to guard against motor
vehicle accidents in many countries. Historically, sooner or later,
however, their drawbacks are clearly seen from distance. The major
intention of the legislature in the USAS8 for example, is to ascertain that
the victim of the fault is adequately compensated through theses laws.
The same holds true in the Ethiopian legal system. However, this has not
been ascertained as research prove. In the first place, in the law of torts,
although the tortfeasor or the owner of the vehicle is expected and able to
compensate the victim gets much support, the result may not achieve the
objective. It does not because on the one hand all owners are not finically
strong to redress the harm inflicted upon the victim and on the other
burden of proof, court stringent procedure; congestion of courts and
other problems associated with courts stretch their own shadow against
a victim’s right. Secondly, in the law of insurance, the guiding principle
included is the contractual nature of the business as a whole. As a
contract, the coverage has to be done through the consent of both
parties. Conversely speaking, an owner of a motor vehicle is not duty
bound to get his property insured. This may lead to the conclusion that
there may be vehicles which are not insured. It is easy to imagine how
financially irresponsible these owners or drivers are. They are
irresponsible because they may not have money to compensate the
victim. Therefore, these legal regimes may not guarantee compensation
to the victim.

As the laws, which are believed to safeguard the interest of an innocent
victim, are proved inadequate, a number of countries resorted to other
legislations such as compulsory motor vehicle insurance or some other

financial responsibility legislations.

8 Cited at note 8



Thorough time the compulsory motor insurance has been crystallized
and changed into third party compulsory motor insurance. The idea here
is to make insurance compulsory for harms inflicted against the third
party in general and a pedestrian in particular. The implication is that
gone are the days when insurance becomes contractual for traffic
victims. The law maker imposes certain duty upon automobile owners to
insure their cars against accident targeting third parties.

In Ethiopia, the legal regime governing automobile accident, as is true in
other countries, rests in the law of extra contractual liability and
insurance. Clear in these laws that an innocent victim of a motor vehicle
must be compensated. However, the problems that we discussed before
are equally applicable in that both laws do not guarantee compensation
to the victim. However clear the problem is, beginning from the 1960s up
to January 2008, the law maker has been trying to govern the
relationship between the tortfeasor and the victim by these laws.

In January 2008, however, the House of People’s Representatives came
up with a proclamation which provides for Vehicles Insurance Against
Third Party Risks, Procl. No 559/2008. It may be a pitty to stay until this
time? to come up with a proclamation in country like Ethiopia where the
traffic accident is escalating from time to time leading innocent victims
uncompensated. Surprisingly enough, more than one year passed
without the law being implemented. Car accidents are increasing at an
alarming rate. This results in changing the able to disability. Because of
the economic status of victims, they may not be able to afford medical
bills and cannot successfully meet other economic costs.

One step is forwarded. The legal and institutional framework has been in
place since January 2008. In this law, though would be clearly seen in
the subsequent chapters, the legal regime governing compulsory motor

insurance is established. Art. 3 of the Proclamation for example, states

? See for example paragraph 1 of preamble of Procl. 559/2008



that no person shall drive or cause or permit any other person to drive a
vehicle on a road unless he has a valid vehicle insurance coverage
against third party risks in relation to such vehicle. Arts. 5-7 are
stipulated to show the scope of application of the law and Arts. 15-18 are
talking about liabilities to be covered by insurance. An insurance fund as
a permanent financial source (Art.19) is established to provide
compensation to a third party victim of an accident inflicted by
uninsured or unidentified vehicle (Art. 20(2). The enforcement
mechanism is also clearly indicated in many provisions of the

proclamation.

1.2, Statement of the problem
As the topic of the paper is “the Legal and Institutional Framework for
Compulsory Third Party Motor Vehicle Insurance in Ethiopia”,10 the
following legal and institutional problems will be raised and resolved as
much as possible.
1. 2.1 Issues on the Leal Regime
In this part of the paper, the issues which deserve special mention
include:
1. What are the objectives of this law?
2. What is the scope of application of the law in general?
3. Does the fault of the victim of a car accident exonerate (or at least
reduce) the amount of compensation to be awarded? Is the fault of

the victim to be disregarded?

' Of course the title of the proclamation states that it may be cited as the “Vehicle Insurance Against third
Party Risks Procl. No. 559/2008. It does not clearly say compulsory third party motor vehicle insurance. In
the existence of this fact one may ask me why I make the title of this paper as “legal and institutional
framework for compulsory third party motor vehicle insurance. Three reasons are available, firstly, when
Art. 1 of the Procl. States “the proclamation may be cited...” it does not limit itself to this naming only,
secondly, the title is, alternatively used in art. 3(2) of the same proclamation and third the law is better
known compulsory third party motor insurance than vehicle insurance against third party risks in
literatures.



4. In Art. 16 of the proclamation, the amount of compensation is
limited to a certain sum. Why limited? Does the amount of
compensation strike the conflicting interest of insurers and
insured's? Does it have some problems?

5. Whether the amount of premium to be paid by drivers or owners of
motor vehicle is to be dependent on good or bad driving records is
not clear. What is the impact on insurers?

6. The Emergency medical treatment for any person who has
sustained injury caused by a vehicle is to cost up to 1000 birr
(art.34). This amount is fully determined and is not subject to
revision. Given the increasing costs of medical treatment and
medicines, is this form of legislating right? What is its impact on

medical institutions?

7. What is the general impact of this law on the law of torts,
insurance, insurers, regulatory framework, reduction of traffic

accidents and others?

1. 2.2. Issues on the Institutional Framework:

1. As is indicated in the background part of the proposal, an
insurance fund as a permanent financial source to provide
compensation to a third party accident victim inflicted by uninsured
or unidentified vehicle is established.
1.1. The amount of insurance fund is to be collected from the
proceeds of insurance tariff (Art. 23(I). Is it not preferable to collect
it from contributions of insurance companies, uninsured or
insufficiently insured motorists or uninsured motorists’ Fines
(punitive damage) given the occurrence of car accidents is

increasing and owners are financially irresponsible in Ethiopia?



1.2. Appeal mechanism is not indicated in the law if the board of
insurance fund refused to award damages to the victim of
uninsured or unidentifiable motor vehicles. What is the impact on
innocent victims? Does this go with the objective of the law as a

whole?

2. Is it enough to implement the law through insurance certificate and
sticker?

3. No duty is included in the law to return back stickers and the
insurance certificate once it has expired despite the existence of Art. 8
and 10? What are the problems? Its consequences?

4. Who could be taken as implementing institutions? Generally, is the
institutional machinery adequate enough to administer and implement

the law?

1.3. Objectives of the Study

Proclamation 559/2008, a Proclamation to Provide for Vehicle Insurance
Against Third Party Risks, as discussed before, is issued in January
2008. There is no research work done so far with respect to the legal
regime and institutional framework. The major objective of this thesis is
to exhaustively analyze and study the law in general. Regard here would
be had on fundamental issues included in the law and the writer is
intending to indicate the gaps or defects surrounding the legal regime.
Moreover, for the sake of clarity and completeness, experience of foreign
countries would be observed. The paper is not simply a theoretical
analysis. To this end, another objective is devis-ed. It tries to asses the
institutional machinery designed to implement the law and their
adequacy. Lastly, possible recommendations would be forwarded on the

findings of the study as a whole.
o e



1.4. Significance of the Study

As this thesis is the first one in the area under consideration, the writer
believes that the paper may provide significant amount of information for
stakeholders. It will contribute to enrich the literature of compulsory
motor insurance in Ethiopia. It is believed that this paper will be an
addition to the legal system in general and to future researchers in

particular.

1.5. Research Methodology

The research methodology will make use of both primary and secondary
sources. Primary sources to be studied are laws in general and Procl.
559/2008 in particular, where as secondary sources includes interviews,
and other methods and will contain policy documents, reports, books,
journals, newspapers, and bulletins.

The writer will try to present challenges and prospects of the law; and to
this end, regard would be had on interviewing concerned federal

government and other officials, insures, victims and others.

1.6. Limitations of the Study
The law is not put into practice even in March 2009. Thus, it is not
tested by regular courts and other stakeholders. Hence, the absence
of case analysis is one limitation of this paper. I am very glad if my

opinions win the hearts of readers, if not, take them as my defects.
)




CHAPTER TWO
General Overview on the Law of Insurance and Extra Contractual
Liability
2.1 Introduction
In this chapter, special emphasis would be given to the law of insurance
and extra-contractual liability. Firstly, the writer will try to present
relevant issues of insurance in connection with the subject matter under
consideration. Thus, the defining elements of insurance, brief historical
overview, its purposes, principles included in it and the need for its
regulation would be given separate treatment. The writer is also
intending to say a few points on another regime of the law that has direct
connection with motor vehicle accident; the law of torts.
Liability may arise either from criminal law or civil law. Criminal liability
primarily carries punishment of wrongdoers. In civil liabilities, however,
the major objective is compensation of victims of harm. Civil liability may
either emanate from contractual commitments or tortious ones. While
the liability in the former is coming from a non-performance of a legally
binding contract, the latter arises because of the occurrence of certain
facts apart from any breach of contractual promise. In other words,
extra-contractual liability arises from a civil wrong, other than breach of
contract, for which a remedy may be obtained. Tort simply means a
breach of duty that the law imposes on persons who stand in a particular
relation to one another. From the very outset one can discern the fact
that tortious liability may arise from the relationship of the owner of a
vehicle, driver and pedestrian.
Besides, whether or not these laws guarantee compensation to the victim
of vehicle accident merit separate consideration. Here, first legal
problems of the law of insurance and tort would be highlighted and then
will follow the author’s evaluation. The writer believes that this chapter

helps the reader to better understand the next chapters.
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2.1.1 Insurance

2.1.1.1 Definition
There are a number of definitions for insurance. But, treating the
following definitions, I believe, suffices to understand the indispensable
elements included in it. John Birds defines insurance using the term

insurance contract. It reads:
« _.a contract of insurance is any contract whereby one party assumes
the risk of an uncertain event, which is not within his control, happening
at a future time, in which event the other party has an interest, and
under which contract the first party is bound to pay money or provide its

equivalent if the uncertain event occurs”.!

Included in this definition are at least five elements. First, there must be
a binding contract and the insurer must be legally bound to compensate
the insured and consequently there is legal entitlement. Second, the
uncertainty element, necessary feature of insurance, is given express
recognition. Third, the insured must have an insurable interest, still
basic component. Of course brief discussion will be made on this point
later on. The fourth one may go with the uncertainty element. The
control aspect of the risk merit closer attention. It is essential that the
risk insured against must be outside the control of the insured. It is clear
in insurance that had the risk been known to materialize, insurers would
not have been in a position to assume. The fifth discernible fact may be
the mode of compensation that the insurer undertakes to pay. Clear in
the definition that the type of compensation to be awarded in case the
risk materializes is either money or its equivalent. “There seems no
reason in principle why it should be necessary for the insurer to have to

undertake to pay money on the occurrence of the uncertain event, and

1 John Birds, Modern Insurance Law, 4% edi., 2003, P.13
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there is clear authority that the provision of something other than

money is enough, provided that it is of money’s worth.”2

Observing this definition, however, reveals certain defects. For example,
one of the duties of the insured in insurance contract, of course to be
discussed later, is the duty to pay premium, periodic payment required
to keep insurance contracts. The second crucial point in insurance is
insurance policy does not get express reference. Aside from this the

above definition includes important elements.

Black’s Law Dictionary has the following to say:
Insurance, or .... Assurance is a contract by which one party, for
consideration, which is usually paid in money either in one sum or at
different times during the continuance of the risk, promises to make a
certain payment of money upon the destruction or injury of something in

which the other party has an interest,3

One can conclude that this definition has not introduced new points
when compared with the first definition. However, the following could be
its additions. First, insurance contract is a consideration contract as
opposed to a gratuitous one and second the compensation to be given to
the insured may be effected either in a lump sum or in the form of
annuities. Like the first definition, however, the type of indemnity to be
awarded to the insured in this definition may not be limited to money
only. Up to now, the definitions are about insurance contract. But, let me

say a few points on what insurance itself is all about.

“Insurance in law and economics, is a form of risk management primarily

used to hedge against the risk of a contingent loss... it is the equitable

2 Ibid, p. 16

“Bryan A. Garner, _Black’s law dictionary , 8t edition, P. 814




transfer of the risk of a loss, from one entity to another, in exchange of a
premium, and can be thought of a guaranteed small loss to prevent a

large, possibly devastating loss.”

This definition clearly describes the nature of insurance in general.
Insurance is primarily aimed at managing risks or perils. Besides, it
transfers loss from one insured to others who buy insurance policies in
exchange of a premium. In short, it distributes risk. That is why many

authorities in the field argue that insurance helps distribute justice.>

Next is the definition of insurance in the Ethiopian legal system. Even
though insurance provisions are stipulated in a number of laws in our
legal system, the Commercial Code of 1960 (Arts. 654-712) and Procl.
86/1994 treat insurance in a comprehensive and detailed manner. The
definition for insurance contract is stipulated under the first article of
the Commercial Code dealing with insurance.

Art. 654 reads:

An insurance policy is a contract whereby a person, called the insurer,
undertakes against payment of one or more premiums to pay to a
person, called the beneficiary, a sum of money where a specified risk

materializes.

The Commercial Code uses insurance policy instead of insurance
contract. The question is: what is a policy? Policy in Black’s Law

Dictionary is defined as a document containing a contract of insurance.®

4 Insurance — Wikipedia, the free encyclopedia, file://H:/motorinsurance.htm, visited on
October 17, 2008

> W.G. Friedmann, Social Insurance and The Principles of Tort Liability, Harvard Law

Review ,1964,p.239

% cited at note 3, P. 1196
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From this one can understand that policy is simply a written instrument
that contains the insurance contract as could be discerned from Art. 657

of the Commercial Code.

Article 654 of the Commercial Code contains certain elements that
deserve special attention. Firstly, insurance policy is a contract. Needless
to say, as a contract, general provisions of the law of contract included in
the Civil Code are applicable. The essential elements of a legally binding
contract, causes vitiating consent, formalities required by the law and
others are equally applicable in insurance contract. Whether insurance
policy is exactly identical with insurance contract has been the subject of
controversy in Ethiopian courts.” However controversial it may seem, the
fact that insurance policy is a contract is clear. Secondly, as a contract,
at least two persons are involved; namely the insurer and the insured.
The insurer or the underwriter is the person who promises to award
damages when the risk assumed occurs. The insured or sometimes the
beneficiary is a person who is protected by the insurance policy. Third,
the major duties of the insurer and the insured are envisaged. The duty
of the insured being the duty to pay premium and the insurer’s to give
monetary damage. It is good to take note here that the mode of payment
envisaged in Art. 654 of the Commercial Code is only limited to payment
in terms of money. In this case one may conclude that the scope of mode

of insurance payment is narrow when compared with the experience of

" Some argue that insurance policy and insurance contract are different basing

themselves on Arts. 654(1) and 657(1) of the Commercial Code. They say that
according to Art. 654(1) for an insurance contract to be a policy, it has to satisfy
elements included in this article, and they go on arguing that had insurance policy
and insurance contract been the same, Art. 657(1) would not have said “the contract
of insurance shall be supported by a document called insurance policy”. But others

say that as Art. 654(1) says insurance policy is a contract, they are one and the same.
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other countries. Hopefully the to-be amended Commercial Code will have
its own ruling on this issue. Another point is the risk element. Risk in
insurance is simply the chance or degree of probability of loss to the
subject mater of an insurance policy; or simply put it is a peril. The idea
in insurance is sometimes unpleasant or unexpected loss may occur to a
property, life or body of a person. The person may at least reduce or

totally avoid the effects of this loss through insurance.

To attain such purposes, it is widely practiced that any risk that can be
quantified can potentially be insured leading to many types of insurance
policies. Though the listing is non-exhaustive the following can be
subject to insurance policy; namely, health, disability, casualty
(accidents), property, liability, credit, collateral, nuclear incident,
pollution, travel and others. “Probably the most common form of
insurance is automobile insurance, known in the UK as motor

insurance.”® This is also true in Ethiopia.?

In Auto or automobile or motor vehicle insurance the contracting parties
are under normal cases the owner of the vehicle and the insurer. As is
attempted above to discuss insurance policy in general, parties in a
motor insurance have their own rights and duties. The duty to pay
premium rests in the insured and the duty to compensate incase the risk
insured materializes is imposed on the insurer. Besides, motor vehicle
insurance policies may take different forms. In other words risks caused
by motor vehicle may all be insured. These include the vehicle itself,
drivers, property damaged by the vehicle, passengers, pedestrians and

others. In Ethiopia, for example as could be seen later Nib, Nyala and

% Cited at note 4, p. 8

? Interview with Ato Wondimagegne kelemie, Inspector, Insurance Supervision, National

Bank of Ethiopia, October 20,2008.
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United Insurance Companies extend insurance coverage to private and
commercial motor vehicles. Ready to be sold insurance policies in these
insurance companies in connection with motor vehicles are passenger
insurance, property damage insurance, liability insurance, third party

insurance and others.

2.1.1.2 Brief Historical Overview of Insurance

Though not in its modern sense insurance is not a recent phenomenon.
It has been written that “...In some sense we can say that insurance
appears simultaneously with the appearance of human society....”19 The
general historical overview of insurance may be treated in two ways;

namely early phase of insurance and its modern counterpart.

In ancient times,
“Persons who sustained harm to the body or goods did look for
protection. This protection was fulfilled by the extended family or church.
A person could look to his/her relatives for support. Relatives were
morally duty bound to support each other at the time a risk materializes.
In the absence of a prosperous relative, a person could go to church or

mosgues for alms.”!!

In Ancient economy and community, we can see insurance in the form of

people helping each other. For example:
“If a house burns down, the members of the community help build a new
one should the same thing happen to one’s neighbor, the other neighbor
must help. Otherwise neighbors will not receive help in the future. This

type of insurance has survived to the present day in some countries...”12

10 Cited at note 4, p. 5

11 The Chartered Insurance Institute, Elements of Insurance, tuition service,pp.15-43.

12 Cited at note 4, p.5
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In the early times, therefore, insurance was not used as we know it
today. Though not in a crystallized form, however, one can not conclude
that insurance was wholly absent in primitive societies.

Turning to see insurance later, the Chinese and the Babylonian traders
as long as the 37 and 2nd millennia BC practiced early method of
transferring or distributing risks. The Code of Hammurabi, C. 1750 BC,
recorded the system of insurance. The Greeks and Romans introduced
the origins of health and life insurance around 600 AD when they
organized guilds called “benevolent societies” which cared for the families
and paid funeral expenses of members up on death.!3

In the United Kingdom, the first form of insurance was marine
insurance. It was increasingly transacted at a Coffee House in the city of
London owned by a man called Edward Lloyd. There developed the

practice that:

“The merchant wishing insurance would pass round to the people willing
to provide it, who were gathered there, a slip of paper on which he had
written the details of the ship, voyage, cargo etc. The slip was initialed by
those willing to accept a proportion of the risk when the total amount of

insurance required was under written, the contract was complete.”14

Following this practice, other forms of insurance developed in the United
Kingdom. The first of these was fire insurance instigated by the great fire
of London of 1666 which devoured 13,200 houses. This was followed by
life and personal accident insurance, the latter growing rapidly as the
railway and industrialization spread rapidly in the Nineteenth Century.15
It is good here to take note that motor insurance arrived late when

compared with marine insurance in the United Kingdom.

" Ibid, pp. 5-6
" Cited at note 1, p. 2

®Ibid, P. 3
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In the United States of America, the first insurance company underwrote
fire insurance. And it was formed in Charles Town (modern day
Charleston), South Caroline in 1732. Benjamin Franklin helped to
popularize and make standard the practice of insurance, particularly
against fire in the form of perpetual insurance. Property and casualty
insurers currently make the most money from their auto insurance line
of businessl® despite the fact that anything that involves risk can be

insured in the United States of America.

Coming to Ethiopia’s history, when compared with the experience of
other countries such as the UK and USA, it seems that insurance
business is a recent phenomenon. In its modern sense, insurance
business is believed to have been started in the early 1920’s. The then
Bank of Abyssinia, as an agent to a foreign company, began to under
write Marine and Fire insurance. In 1923, an Australian person named
Muzinger, as an agent of a foreign fire insurance company, established
the first insurance company in Ethiopia and in 1929 the company made
effective payment of compensation for a client enterprise, which had lost

a warehouse as a result of fire.17

During the era of Haile Selassie (the First), following the coming into
effect of the Commercial Code, which regulates the insurance business
generally, a number of insurance companies entered into the market.
But, the eruption of the Ethiopian Revolution led to the nationalization of
insurance companies in January 1975.18 Thus, the Ethiopian insurance

corporation, a Public Enterprise responsible for developing and

' Cited at note 4, p. 6

17 Tesfaye Abate, Insurance law, Alpha University College, Teaching Distance
Module,2007,p.15

18 Thid

18



expanding insurance business in line with the socialist ideology was
established.

After the downfall of the Dergue, the EPRDF came up with a new
economic policy.1?As seen in the preamble, to guide the country’s
economic development direction and the greater desire for the
involvement of the private sector in the economy, Licensing and
Supervision of Insurance Business Proclamation, Procl. no. 86/1994, put
into practice in 1994. According to Art. 2(3) a share company whose
capital is wholly owned by Ethiopian nationals and/or organizations
wholly owned by Ethiopian nationals and registered pursuant to
Ethiopian laws and having its head office in Ethiopia can carry on
insurance business. Following this, 11 insurance companies are
established in Ethiopia up to December 2008. All insurance companies
extend motor vehicle insurance to their customers although the risk

assumed may differ from the type of vehicle to the amo
N T
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2.1.1.3 Benefits of Insurance

Insurance law has its own justifications and benefits. AlthSTUgh these
benefits sometimes overlap, the following are some of the non-exhaustive
universally agreed ones.

1. Insurance increases economic efficiency?20

As it is discussed before insurance is simply a management scheme that
can hedge against risks. It is the process of transferring risks from one

who actually suffered either proprietary or bodily damage to the policy

19 See the first Preambular paragraph of Procl. 86/1994, Licencing and Supervision of
Insurance Business Proclamation.
* Kenneth S. Abraham, Distributing Risk: Insurance, Legal Theory and Public Policy,

Yale University Press, 1986, p. 10. For more information, see C.G. A. Dickson,

Insurance Practice (Cambridge; the Bath Press, 1993), p. 24
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buying mass. It can be said that the major purposes of insurance differs
in property, life or accident forms. While the objective of insurance in
property damage is to reinstate the insured to his former position, its
purpose in life, or accident ones is not. Thus, in property damage
insurance, reinstatement indicates that the insured will never receive an
amount beyond the amount of loss. Simply put, seen from the
perspective side of the insured, insurance is not about profit making. If
individuals who suffer property damage are reinstated to their former
economic position, they will not sit idle. Rather they will continue to
contribute theirs in the market and sustain their employees in office, if
any. Besides, if insureds are of the opinion that they can be put in their
former economic condition, they will continue investing their assets.
Naturally, this will increase economic efficiency. In motor vehicle
insurance, the above economic analysis works. Motor owners do have
worries. Human life is full of risks. There is a fear of financial losses
which owners cannot predict. One benefit of insurance is naturally to
reduce, if not to eliminate, worries and miseries of financial loss. By
transferring the risk, motor vehicle owners will be encouraged to engage
in a relatively less risky business than depositing their own cash in
banks. This will in return promote investment, an engine for economic
development. The premium collected from the public would also help
insurers invest as per the regulation set by regulators.

2. Insurance contributes to conserve life and property: clear that
once insurance industries assume the risk, and the risk materializes,
they will pay the agreed amount of compensation. Besides modern
practices show also that insurance industries aim at preventing and
reducing the occurrence of risk and contribute their own in conserving
human life. In order to achieve this, underwriters operate various
services in every line of insurance business. One of the often used modes
in motor vehicle insurance in Ethiopia, for example is educating drivers,

owners or others working on the vehicle. The Addis Ababa Traffic Office,
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for example, has a working relationship with Nyala Insurance S.Co., in
its awareness creating program on FM 96.3. It has also a number of
educational projects to be worked with other insurance industries.2!
Thus, one can conclude that besides their traditional purposes,
insurance industries are now doing their best, many believe, to reduce, if
not to eliminate, losses.

3. Insurance facilitates bank loans:

Needless to say, loans play much in modern economies. Banks seriously
desire securities for the return of the credit. In fact, one may not get
surprise why banks desire such a scheme. On the one hand, banks do
have the duty to collect depositor’s money extended in the form of loan
and on the other profit making is one of their primary objectives. One
basic security is insurance. Thus banks require a sufficient amount of

insurance in order to protect their loans.

Relating the above discussion to motor vehicles, in Ethiopia, a trader be
it a physical or artificial person, may buy either commercial or personal
vehicles using credit facilities. The bank may mortgage the vehicles,
requesting them to be insured as this is a security for the loan to be paid
back. In this case, it is plain to understand the role of insurance in bank

loans.

4. Insurance as one means of social security scheme:
Persons who work for others, who are wage earners face various risks of
business to which an employer is subject sometimes terminating

contract of employment for the bread winner, risks of the work or

e RIS
! For more details see: ‘é{(épfﬂ 5 T 7hM)T&§/€ ,,L N 1495- /‘i%j U ﬁ,v;}, 20"

29355 W45 I ‘ﬂtf”éff Vel b 1 %57 L %7 "’7"3’}/7@% 2070 TN
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occupation itself, which may result in disability or death from accidents
or occupational diseases. There are also other risks such as disability
due to old age and non-industrial illness. Social security is, therefore, a
governmental establishment that can be done either via a tax transfer
system or compulsory insurance policy with the view of transferring
financial resources from the working generation to those who can not
work because of age, disability or dependency status.?2 As part of social
security scheme, the principles of private insurance such as large
numbers of units in the risk assessment, a wide distribution of risks and
the presence of a real risk, etc are applied to social security insurance.
The objectives of insurance and the social security scheme are both
social and economical. It is societal in that it seriously takes into
consideration the interest of those who are in a disadvantaged position
and economical as it at least minds the profit making interest of

insurers.

There are a number of social security schemes in different countries
such as criminal insurance scheme, where the victim of a crime can be
civilly compensated, tort insurance scheme, where the victim of a tort is
helped to mitigate the loss and others. In Ethiopia, recently, for example,
compulsory third party motor vehicle insurance proclamation, though to
be discussed later, established an insurance fund with the objective of

compensating victims of hit and run vehicles.

2.1.14. Fundamental Principles of the Law of Insurance

2 For more information see: Tesfaye Riste, Insurance and Social Security as Social

Schemes: Comparatively Dealt With (unpublished, AAU, law faculty, 1978) pp. 12-19;
Frank P.Grand, Recent Developments in Automobile Accident Compensation, Columbia
Law Review,Vo0l.50,1950,p.325
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Many principles are included in insurance law. But, the following
discussion will reveal a few points on basic principles of insurance that
have direct relevance to motor vehicle insurance; namely insurable
interest, utmost good faith, indemnity and subrogation. Let me treat

them briefly.

A. Insurable Interest
It is true that in many countries the insured must have an insurable
interest in the property, life, or liability insured. But, what is an

insurable interest? For Kenneth Cannar:
«_in essence it [insurable interest] means that the policy holder bears
such a relationship to the vehicle for which he obtains cover as to benefit
from its continued undamaged existence and suffer prejudice from the

operation of it upon any of the insured perils...”?3

In effect, it means that the party to the insurance contract who is the
insured or policy holder must have a particular relationship with the
subject matter of the insurance whether that is a life or property or
liability to which he/she might be exposed. In motor vehicle insurance,
therefore, the party demanding to avail himself of the insurance
compensation must have an insurable interest in the vehicle to be
insured. The a contrario stand is that a person who does not have an
interest in the vehicle is incompetent to enter in the contract. Thus one
requirement, among others, for the valid motor vehicle insurance is the
existence of a significant relationship that the owner has against the

vehicle.

2 Kenneth Cannar, Motor Insurance: Theory and Practice, 1979 p. 13
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In the Ethiopian Commercial Code, as is not the case in many other
countries, insurable interest, as one fundamental element of insurance
contracts, does not receive detailed express recognition despite the fact
that its absence does not create problems in practice. But it is plain
knowledge that the owner of a vehicle must have an insurable interest at

least at the materialization of the risk to get compensation.

B. Utmost Good Faith

One of the duties of the insured in the insurance contract, as is indicated
above is the duty to pay premium. Besides, insurance contracts or the
very nature of the insurance business imposes a duty upon the insured
to disclose material facts associated with property, life or other subject
matter of insurance. The requirement to disclose all material facts is

called the duty of utmost good faith. This duty:
“recognizes that the facts about an individual insurance risk are much
more likely to be well known to a proposed insured but not at all to the
underwriter, and so it has imposed a duty of full disclosure of all
material facts, in order that the minds of the parties could truly meet on

the reality of a proposed risk.”2*

From the foregoing it can be said that this duty is not an ordinary duty of
good faith as seen in many commercial or civil contracts. Rather, it is
something more than that. It is also clear that the special facts upon
which the insurer to compute the contingent chances lic more commonly

in the insured, and hence the law imposes the duty of utmost good faith.

In the Ethiopian Commercial Code, the duty of utmost good faith is
stipulated under Arts. 667-668. The implication is that if the insured has
intentionally concealed the material facts of the case to the insurer the

insurance contract shall be of no effect but the insurer shall retain the

24 Ibid, p. 20
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premium paid; if, however, the concealment is caused by negligence, and
concealment is discovered before the materialization of the risk, the
insurer may terminate or maintain the policy. If it is discovered after
materialization of the risk, the sum to be paid by the insurer will not be

equal to the amount of loss suffered by the insured.

In motor insurance in Ethiopia, this duty is done by a declaration of the
proposal form in which the proposed insured signifies his agreement that
his proposal shall form the basis of the contract to be entered into, all
the answers to the various questions being deemed to be material and to
be incorporated into the contract. This naturally gives the insurer the
right to treat the contract as void or voidable.?>

C. Indemnity

The technical definition of indemnity means to make whole again, and
this fundamental principle states that “...a man should not recover more
than he had lost.”26 The quoted writer goes on to state that “insurance is
considered as an indemnity only in the case of a loss and therefore the
satisfaction ought not to exceed the loss.” This principle of insurance has
one objective: to prevent fraud lest the temptation of gain may occasion

unfair and willful losses.

Indemnity was a well established principle long before motor vehicle
insurance in England as it could be discerned from Castelain V.Preston,

1883, case. Brett L.J. said in this case that:
“the very foundation, in my opinion, of every rule which has been applied to

insurance law is this, namely, that the contract of insurance contained in

25 See commercial or private motor vehicle insurance contracts of Nib, United and Nyala
Insurance Companies (Attached at the back of this paper-attachment No.l). Please take note
also that insurance contracts of all insurance companies in Ethiopia have striking similaritics that one can

dare to conclude that they may be copied from a single source.

26 Cited at note 23, p. 16
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marine or fire insurance is a contract of indemnity, and an indemnity only,
and that this contract means that the insured, in case of loss against which
the policy has been made, shall be fully indemnified but shall never be more

than fully indemnified...”?7

This fundamental principle in Ethiopia is recognized under Art. 678 of
the Commercial Code. It is crystal clear that the insured in a motor
vehicle policy would never receive compensation beyond loss as its main
objective is to reinstate the insured to his former economic position. The
implication is that the insurer cannot, subject to policy limits, pay less
than the monetary value of that loss. The principle of indemnity cannot
in life and personal accident insurance entitle the insured to be
reinstated to the same position as he/she occupied the moment before

his/her loss.

D. Subrogation
The word subrogation roughly means substitution. Kenneth Cannar in

relation to this fundamental principle states that:
“By subrogation, an insurer, after he had paid a loss, is entitled to exercise in
his policy holder’s name the benefit of every legal right of the insured which

might operate to diminish the loss.”?8

Subrogation stems directly from indemnity. An insurer who has paid the
indemnity is dictated at least by equity that he is entitled to be recouped
by having that amount paid back. Art. 683 of the Commercial Code of
Ethiopia expressly entitles the insurer who has paid the benefits of the
policy to subrogate the insured and claim such amount and others from

a person who has committed a fault.

27 Thid, p. 17

28 Thid, p. 19
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2.1.1.5 The Regulation of Insurance Business

Insurance is not a simple contract nor is an ordinary one. In insurance
business, it may be said, the interest of the insured and the insurer are
not the only points to be considered; insurance rather is also a matter of
public concern. As a contract, parties to insurance are expected to
respect their own commitments. But, history, however, shows that
unless state intervention is in place, private individuals in insurance may
not play their own roles as aspired. State intervention is to be carried out
by regulation. The question, therefore, are: what is regulation? What are
the needs for regulation?

Black’s Law Dictionary defines regulation as the act or process of
controlling by rule or restriction; a rule or order having legal force
usually issued by an administrative agency.?? In regulation, therefore,
there are two parties; namely, the regulator and the one that is to be
regulated. The regulator in majority of cases is an administrative agency
or organ of the government.

The regulator may have either a supervisory or rule making power. In the
former, the agency mandated to regulate the business is given the law
and ascertains whether that is implemented in accord with the intention
of the legislature. This could be done either by on-sight investigation or
through off-sight one. The regulator in many cases is also empowered to
come up with certain basic rules that would ascertain the well

functioning of the business desired to be regulated.

Insurance, as a business, in many, if not all, countries is one area that
the government has a stake in its regulation. But, why almost all
governments are interested to regulate the business, besides insurance

law provisions and the legally binding insurance contracts concluded

29 Cited at note 3, p. 1311



between private parties? The non-exhaustive reasons justifying
insurance business regulation are the following:

1. Protection of Public Interests30

This reason justifying regulation of the insurance business indicates
that, although principally the parties to insurance contract are directly
benefited from the well functioning of the business, and harmed, if not,
this business does also highly affect the public. In other words,
insurance is one of the types of businesses that are considered matters
of public concern which makes it subject to strict forms of regulation by
the state. Simply put, the main objective of state control is obviously to
protect the public. But, at this point it is important to raise another
issue: what are the mechanisms of safeguarding the interest of the

public? It can be done in many ways, inter alia:

A. Preservation of Insurer’s Solvency

Just to repeat, insurers duty is to pay the agreed sum in the form of
compensation to the insured incase the risk assumed materializes. To
effectively discharge this traditional duty, it is a condition precedent that
insurers must be financially competent and able to fulfill their
obligations. In short, the insured obtains the security as long as the
insurer is economically sound. Thus, one mode of protecting the interest
of the public is to see to it that insurers remain economically stable via
regulation. In Ethiopia, in an attempt to make insurers financially
sound, Procl.86/1994, Licensing and Supervision of Insurance Business
Proclamation, set certain requirements which are believed to preserve
insurers financially solvent. Among others, the minimum capital
requirement (Art.4 of the same), the statutory deposit to be maintained in
the National Bank of Ethiopia (Art.12), the regulator, and the solvency
margins (Art.16 and 20).

* For more details see; Belay Abebayehu, The Control to Insurance Business Under Procl.86/1994 (AAU,
Law Faculty, unpublished), 1996, pp.8-13.
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B. Making Insurance Contracts Fair to the Insured

Insurance contracts are not ordinary contracts that we always make.
They are grouped in a category called adhesive contracts. These are
contracts where parties are not in equal bargaining power. The
implication is that the insured may not negotiate in the amount of
premium or other terms in the insurance contract. In short, it is a “take
it or leave it” form of a contract calling the intervention of the state
through regulation.31 A relatively best way to make insurance contracts
fair to the insured may be to check the soundness of the policy terms of
the contract. Procl. 86/1994 entitles the National Bank of Ethiopia to
check the fairness of policy terms and premium rate32 and to make them
reasonable.

C. Monitoring the Behaviors of Insurance Intermediaries
Intermediates or auxiliaries, parties who facilitate insurance business,
may affect the interest of the public. In order to safeguard public
interest, controlling agents, actuaries, loss assessors and others is
important. One way of achieving this is to allow competenf person to act
as auxiliaries in insurance business. This would have the effect of
avoiding those incompetent intermediaries from the business. Art. 25 of

procl.86/1994 has this objective in view.

2. Economic Promotion

This is the second reason justifying insurance business regulation.
Insurers collect a great deal of money from the public. Their main
obligation is to pay an agreed sum to the insured. But, all this large
amount of money may not, in fact will not, be paid to the policyholders.

In effect, insurers do have large sum of money that can easily be

*! As to the discussion on the problems of insurance contracts and the timely need of state intervention
through regulation, see: Edwin W. Patterson, Administrative Control of Insurance Policy forms,
Columbia Law Review, vol. xxv, No.3, March 1975.pp.253-276.

R AT6(2), opdd- §6195¢
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converted into investment. There are two interests as far as this reason is
concerned. The interest to see that insurers are solvent to confer both
psychological and physical security on the insured or beneficiaries and
the interest to indulge this large sum of money collected from the
policyholders into investment. The general belief is to allow insurers to
engage themselves in investment giving high emphasis to their solvency.
Allowing insurers to invest insurance funds has multidimensional
purposes. Naturally, it will help insurers because it assists them to meet
their commitments thereby creating a guaranteed environment to pay the
claims of policyholders. Investment also plays a significant role for
economic development of the country. Insurance business, regulation,
therefore, has such objectives. Taking into consideration the importance
of investment of insurance funds has on economic efficiency,
Procl.86/1994 (Art. 42(e) and (f) and Directive no.25/2004 allow insurers
to invest in some sectors of the economy with limited assets.
2.1.2 General Overview of Ethiopian Extra contractual Liability
2.1.2.1. Tripartite Sources of Tort Liability
In the Ethiopian Civil Code, according to Art.2027, sources of extra-
contractual liability are exhaustively enumerated. These are fault
liability, irrespective of fault and vicarious liability.33
A fault is simply failure to maintain standard of conduct committed
either intentionally or negligently that can result in inflicting harm upon
another person. As a rule, a person is liable if the damage caused by him
is due to his fault. In other words, a person who inflicts harm upon
another is duty bound to redress it.34 Fault liability represents ordinary
law of extra contractual liability in Ethiopia as it is not restricted to cases

provided by law while strict and vicarious liabilities exist only “where the

33 For more information see: George Krzeczunowicz, The Ethiopian Law of Extra Contractual
_Liability,Haile Sellasie University, 1970, pp.31and the following.
¥ Qee art, 2028 of the Ethiopian Civil Code




law so provides.”35 It is clearly stipulated that faults giving rise to tort
liability which are not enshrined in Arts. 2028 to 2065, section 1 of fault
based liability of the Civil Code, can be a source of liability per Art.2035
of the same.

Liability of a vehicle driver can come from art.2031 of the Civil Code. Per
Art.2031(1) of the Civil Code, what constitutes professional fault and its
scope of application are clearly stated. A person who practices a certain
profession or who pursues a specific activity can be regarded as a
professional. Driving can be easily conceived as a specific activity, if it is
not a profession. As a specific activity or a profession, the driver must
observe the rules governing this practice: namely for example traffic
rules. If however, the driver fails to respect such rules either intentionally
or negligently or ignores his duties and inflicts harm upon pedestrians,
or generally third parties, he shall be civilly liable. Whether the driver
ignored the rules governing driving is to be evaluated based on a
reasonable man standard As Art.2030 (2) provides. Thus, in Ethiopia one
mode of making drivers reasonable for third parties is fault-based tort
liability. In other modes, the defendant must show that he has suffered
damage and was caused by the fact for which the defendant is
responsible.

The second distinct type of liability is liability irrespective of fault or strict
liability as stipulated in articles 2066-2089 of the Civil Code. In this form
of liability, the defendant is not expected to prove that the plaintiff is at
fault: rather he must prove that he has sustained damage and its
causation. As Art. 2027(2) says” where the law so provides,” activities
which may make one liable irrespective of fault are exhaustively listed.
Among others, Art.2081 is a relevant provision to the subject under
consideration. Sub art. 1 of this article states that the owner of a motor

vehicle shall be liable for any damage caused by the vehicle not with

% Cited at note 33, p.63.
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standing that the damage caused by a person who was not authorized to
operate, handle or drive the vehicle.

It is clear from this provision that just because a person is the owner of a
vehicle, even though the person who drives the car does not have driving
license or generally is not allowed driving, he is accountable for the
damage that his car caused. This clearly indicates that the owner is
civilly liable without his fault. It is a plain fact that car accident is
increasing at an alarming rate in Ethiopia causing death, bodily injury,
and property damage not to speak of the psychological effect it has on
the victim. The legislature’s attitude in safeguarding the interests of
victims by enlarging the scope of strict liability is to be applauded.

But, there are some exceptions that can exempt, at least reduce, the civil
liability of the owner of the vehicle. Firstly, if the owner successfully
proves that at the time when the damage occurred the vehicle was stolen
he may be totally exempted from liability (Art.2081(2) of the Civil Code).
Secondly, the owner shall be relieved of his liability, entirely or in part,
where the damage is due solely or partly to the fault of the victim
(Art.2086(2) of the same). Therefore, the system followed here is a fault-
system. Does this guarantee compensation to the victim of vehicle
accidents? is, however, a big question that I am going to treat in the
subsequent discussions.

The third mode of liability is liability for actions of others or commonly
known as vicarious liability regulated under Arts.2124-2136 of the Civil
Code. The guiding principle, however, for vicarious liability is stipulated
under Art.2027(3) of the same and states that a person shall be liable
where a third party for whom he is answerable in law incurs a liability
arising out of an offence or resulting from law. Here, the person who has
committed a fault is accountable, though not in its strict sense, to the
person who is supposed to be regarded as liable. The source of liability
comes either from a person fault or the law. One of the activities that can

give rise to vicarious liability is employer-employee relationship expressly
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enshrined in Art.2130 of the Civil Code. It is clearly indicated that the
employer shall be liable where one of his employees incurs a liability in
the discharge of his duties. While the employee is at work and commits a
fault, the employer is civilly liable. In short, in the employee’s functional
duty that the liability of the employer arises. The employer, therefore, is

liable while the employee, the driver, is causing harm on the pedestrians.

2.1.2.2. Compensation
In the Ethiopian Civil Code, the principle of compensation for torts arises

from Art. 2028. It reads.
Whosoever causes damage to another by an offence shall make it good.

It indicates everybody, including those incapables such as minors and
judicially interdicted persons. If any person causes damage and the
damage suffered by another one is successfully proved in the court that
he incurred loss and caused by this particular person, the victim has a
right to receive compensation. Compensation, therefore, is a redress that
the tortfeasor pays to a victim of the fatal accident and to the
beneficiaries if death is involved.

The main objective of compensation is to put the claimant, i.e., the victim
as far as money or other can do so, in the position as if the tort had not
happened. If it is in the form of punitive damage, it may have the effect of
deterring those who are intending to commit fault.

Damage may be of two types, namely; material damage and moral
damage. Material damage relates to pecuniary damage of a person such
as financial loss that can include loss of profit, expenses of medical
treatment or generally losses that affect the pocket of the victim. In
vehicle accidents, material damage includes in the case of fatal accident
the victim’s expense to get him medicated, loss of profit in the business

before the accident and others.
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Material damage may also be either present or future. The former is the
victim’s loss now, the latter, however, tries to predict what will the victim
face in the near future. Under Ethiopian law, both present and future
damages may be assessed in determining the extent of damages to be
awarded to the victim (Arts.2090 and 2092 of the Civil Code) although
doing so is not an easy task.

In determining the extent of compensation for the victim or beneficiaries
of torts, Art. 2091 is clear enough in saying that compensation shall be
equal to the damage suffered by the victim. In other words, the tort
feasor is expected to make good all the damage suffered by the victim.
This will, the legislature believes, restore the victim in his former
position.

The compensation principle of the law of torts, however, has certain
exceptions. Firstly,as Art. 2098(1) stipulates, if the victim is at fault,
he/she may be entitled to partial compensation only. This clearly reveals
that the law of compensation hinges on the issue whether or not the
plaintiff is at fault. Secondly, if the injured party fails to minimize the
consequences of the harm suffered, still he/she may be entitled less
amount of compensation (Art.2097(2). Third, in the case of vehicle
accident ones, if the driver was not in a state to appreciate the wrongful
nature of the contract, the court may where equity so requires reduce the
compensation (Art.2101 (1)) of the Civil Code. These exceptions may leave
the victim of the vehicle accident less compensated. This will have its
own negative repercussions as to the economic or social status of the
individual who has sustained damage.

As to mode of compensation, the principle is monetary compensation and
the exception is other modes of compensation. Art.2090 indicates that
other appropriate measures (Arts.2118-2123 of the Civil Code), in
addition to or alternatively with monetary compensation, can be ordered.

Compensation may be effected in the form of lump sum or maintenance
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allowance. In the case of fatal accidents, as Art. 2095(2) indicates,
compensation shall be in the form of maintenance allowance.

Another form of damage is moral injury regulated under Arts.2105-2117
of the Ethiopian Civil Code. In majority of cases, the victims of car
accidents if death is not involved have moral injury in addition to their
material damage sustained. In order to heal the moral injury, the
legislature came up with certain provisions that the victim can avail
himself/herself of. Even though the legislature under Art.2105(2) is of
the opinion that unless expressly provided by the law, moral harm may
not be made good by way of damages, the fact that fair compensation for
moral injury may not exceed 1000 Ethiopian Birr (Art.2116(3) is
laughable.

2.1.3 Legal and Practical Problems of the Law of Insurance and
Extra-Contractual Liability
2.1.3.1 Introduction
Previously, this writer tried to discuss about the remedies that a third
party victim of motor vehicle accident can claim based him/her self on
the law of insurance and extra-contractual liability. Simply put, the
victim may claim compensation from the insurer by resorting to
insurance law and from the tortfeasor using the law of torts. But, the
point that merits special consideration at this time is to see whether
these laws are adequate enough to guarantee compensation to the
victim. What problems are there in these legal regimes and in practice
preventing victims from securing equivalent compensation to the harm

they sustained?

2.1.3.2 Insurance Law and Practice
A closer look at the law of insurance and its implementation in practice
reveals a number of problems up on the compensation claim of the

victim of a car accident. Some, among others, problems are the following.
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1. Insurance via-a vis- Financial Irresponsibility:

In general it is safe to conclude that insurance as a contract, except in
few public policy matters, is universally acceptable. As a contract, it is
only when two or more parties in the insurance contract give their
consent to that a legally binding insurance contract is considered as
concluded.

Driving, unless done cautiously, is a risky business. However cautious a
driver may be, risk is an integral part of humans life. Thus, insuring
motor vehicles manifests the financial responsibility of the owner of the
motor vehicle or its driver. But, the question however, is: do all owners
insure their vehicles?

In Ethiopia, as discussed before, insurance policies are contracts, coming
from the free consent of the insurer and the insured (the owner of the
motor vehicle). In effect, the owner is at liberty to derive his/her car
without insuring it. Even though there is no central statistical data as to
the number of cars and whether or not they are insured, it is plain that
there are many motor vehicles in roads that are not insured. This
naturally indicates the financial irresponsibility of owners or drivers. This
will have its own severe economic implication on the victims of fatal
accidents or beneficiaries if death is involved.

This will go from the extent of totally not getting compensation to partial
or still less amount of compensation. This itself will call another legal
regime for victims that would guarantee equivalent or equal
compensation with the harm suffered.

2. Problems of Insurance Companies in Relation to Compensating
Victims

Some people believe that:

“Modern insurance companies are money-making businesses which have

little interest in insurance. They argue that the purpose of insurance is



to spread risk. So the reluctance of insurance companies to take on high

risk cases runs counter to the principle of insurance”3

The business of insurance is so central in the economy because insurers
guarantee risk. If they do not give much attention to their old age
objective, this is against the rationale of their foundation. Unless and
otherwise they are willing and capable to do that, the victims, especially
third parties, of motor vehicles are placed in a position where they can
not get appropriate medical payment let alone the required monetary
compensation. In Ethiopia, cursory looks at insurers reveal the following.
All insurance companies insure vehicles, be it private or commercial. But
as far as risky motor vehicles are concerned, the practice differs in some
types of vehicles such as Isuzu (NPR) trucks. For some insurance
companies, these trucks are regarded as hazardous vehicles. Some even
call them as “Al Quada” with the notion that these drivers usually do not
take good care of neither the public nor even themselves.

The corollary is that some insurers, such as United Insurance S.Co.,%,
deny coverage altogether, where as Nib Insurance S.Co.3® increases the
amount of premium unexpectedly. If these vehicles are not insured,
coupled with the financial irresponsibility of owners, victims may not
have adequate legal redress. Besides, if the amount of premium to be
paid is exorbitantly high, this naturally discourages owners to enter into
insurance contracts thereby increasing the number of judgment proof
owners of vehicles.

The following two reasons may not work in Ethiopia now but they have
their own implications. The first one is that in the United States of
America tax law, most owners of variable annuities and variable life
insurance can invest their premium payments in the stock market and
defer or eliminate paying any taxes on their investments until

withdrawals are made. And many critics opine that insurers are

% Cited at note 4, p.17
“j7 Interview with Eskender W/Maria, United Insurance S.Co, claims department, on 12/07/08
*¥ Tnterview with Yared Legesse, Manager, Nib Lideta Branch, on 15/07/08
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interested in the business primarily because of legal benefits as opposed
to providing protection against risks.39 This rent seeking tendency
naturally influences the amount of compensation to be awarded to
victims. Second, is what is called as “redlining.” It is the practice of
denying insurance coverage in specific geographic areas, supposedly
because of high likelihood of loss, while the alleged motivation is
unlawful discrimination based on color, age, gender, occupation, marital
status, educational level and others.40 If this happens in Ethiopia, it is
casy to assess its negative financial implications on those who suffer
damage.

3. Complexity of Insurance Policy Contracts

Insurance polices can be complex and buyers cannot easily understand
them. As adhesive contracts, they are prepared by insurers containing
too many exception clauses. As a result, premium buying individuals
may buy them on unfavorable terms. To avoid such problem and to ease
the business as a whole, regulatory frameworks are set. To highlight the
Ethiopian experience for example, as discussed before, a would be
insurance industry would submit its insurance policy to the regulator,
the National Bank of Ethiopia, so that the latter ascertains the fairness of
the polices.

Even though the contract is concluded with the consent of the parties
and regulatory framework is set to safeguard the interest of the insured,
insurance policies remain technical, detailed consisting of too many
exceptions. In short, polices are designed in such a way that can mitigate
insurers’ liability.

The commercial and private vehicle policies of Nyala, Nib and United
Insurance Companies reveal the same fact. Firstly, the English version of
these contracts is not easily graspable; sometimes go to the extent of

being vague to a lawyer let alone to the policyholders who are lay persons

* Cited at note 4, p.17
“ Ibid
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in law. Secondly, polices are full of exceptions leading to the conclusion
that there are only few opportunities for the insured to base his/her
claim to get compensation. To reduce their own financial exposure and to
avoid the moral hazard of insureds, insurers may use contractual
clauses to mitigate their liability, but letting them use unregulated and
unjustifiable, sometimes absurd, polices, however, is against the purpose
of insurance law in general and the right of the victims in particular. All
the above problems contribute their share not to effectively compensate

the accident victim.

2.1.3.3 Tort Law and Practice

In this section, too, there are certain factors that impede the victim of the
motor vehicle from manipulating the available remedies. Some of these
problems are coming from the legal regime governing torts and others
from its practice. The commonest problems*! in connection with this,
among others, are the following:

1. Many Exceptions Leaving the Victim With out, or With Less,

Compensation:

If we critically see exceptions in the law of torts and evaluate their
implications on the amount of compensation to be awarded to the victim,
it seems that, despite the fact that the legislature’s intention is to strike
the balance of interests of motorists and their own victims, it seems that
the victim is unfairly treated. For example, under Art.2081(2), the owner
of the motor vehicle shall not be liable where he proves that at the time
when the damage was caused, the vehicle had been stolen from him. The
implication is that the victim is only entitled to sue the tortfeasor only;

and hence he/she cannot sue the owner of the vehicle. Simply put, the

* Martha Belete, Mechanism of Compensating Automobile Accident Victims; A case of Third Party Motor
Insurance, (Faculty of law, AAU, unpublished, 2003) pp.33-42. This writer acknowledges that many of
problems discussed in this section of the paper are generally taken from the and the following
sources.F.P.Grad,Recent Developments in Automobile Accident Compensation, Columbia Law
review,vol.50,1950.pp.300-330.
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victim can not avail himself/herself of the strict liability provisions of the
Civil Code. At this time, the central point could be the victim may be left
without any compensation if the driver is financially irresponsible,
unable to pay the judgment. Why should an innocent victim be
compelled to remain in such situation? Secondly, Art. 2086(2) states
that the motorists shall be relieved of their liability, entirely or in part,
only when the damage is due solely or partly to the fault of the victim.
This sub article comprises two important points. Firstly, if the sole
reason of the fault is the victim, the latter will be totally denied of
compensation. If the person who sustains damage commits contributory
negligence, he/she will be awarded partial compensation. These will also
have negative implication on the victim. There are also other exceptions
such as Arts. 2082, 2095 and others of the Civil Code. The idea behind
strict liability is the owners will have the requisite money to meet the
damage caused through the operation of their car. Taking into account
the above exceptions, however, even though the victim is the sole reason
for the event, the legislature should have always considered mechanisms

of compensating the victim.

2. Difficulty in Assessment of Damages

The law of extra-contractual liability is a very cumbersome subject
matter. On the one hand, ascertaining liability is difficult and on the
other determining the amount of compensation to be awarded to victim is

unpredictable, time-consuming and problematic.

Many provisions of the Ethiopian Civil Code on assessment of damages
simply set certain factors that the judge must consider in his/her
attempt to apply the damage is equal damages principle. But, this is not
a simple task because the plaintiff and the defendant in majority of cases
have clear contradictory statements which warrant due consideration. In

effect, fixing the amount of compensation may be subjective or
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dependent on the societal, moral or economic background of the judge.
On top of that the amount of compensation hinges on the particular use
the lost body part gives to the victim. A lost finger for a pianist and
secretary operating computers may cost much when compared with a
runner, for example. Even though the assessment of compensation is
done in collaboration with the medical science, this is not an easy
subject, too, as many medical practioners argue. Thus, the difficulty of
assessing damages contributes its own problem on victim’s

compensation.

3. Legal Inadequacy on Hit and Run Victims

Just as in other suits, a tort case must indicate the defendant from
whom compensation is claimed. In other words, the defendant must first
be known before the plaintiff institutes a civil claim. But, many times,
drivers run down victims increasing their speed leaving behind only their
dust and the victim. If the fact is committed in the night, this will be the
best opportunity for drivers to escape from liability. A victim whose
defendant is not known is commonly known as a hit and run victim.
There are many recorded hit and run deaths and injuries in Addis
Ababa. For example, from 1987 to 1994 E.C, there was 332 deaths and
4747 injuries in which the responsible parties have never been known.42
The law of torts, it seems, does not anticipate, let alone regulate, these
tortious incidents leaving the victims without any sort of compensation.
The legislature should have at least established a scheme to help award

compensation to these particularly affected victims.

4. Congestion of Courts and Delay
Congestion is simply a situation in which a court is crowded with too

many cases. Not only here in Ethiopia but also in other developed

* Ibid, p.41
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countries,*3 congestion still survived every legal systems. In other words
even though “Hammurabi denounced it, Shakespeare immortalized it;
Hamlet, in compiling his dolorous list of the burdens of man, sandwiched
the “law’s delay” between the “pangs of dispriz’d love” the insolence of
office,”# it is still in every legal system.

In Ethiopia, the litigious nature of the society coupled with the small
number of court divisions, courts confront ever flourishing number of
cases. Even if attempts have been done to help reduce congestion,
though not statistically proved, it is a plain knowledge that a single case
may take at least two or more years. This time consuming trend of courts
is equally applicable to all types of cases whether these cases involve
simple or difficult issues. Unlike other cases such as breach of contract
or others, tort claims, as pointed out before, are difficult to entertain.
Difficult from establishing liability up to assessment of damages. The
difficulty may also be extended in the appellate court. It may also be
caused to the judge as things may be based on the personal appreciation
of facts by the judge seeing the case.

Congestion of courts has negative multiword implications on the victim of
vehicle. It encompasses delay. Delay in oversimplified terms can be

viewed as the products of two many cases and too few judges, and it.
“Causes hardship. Delay brings over courts in to disrepute. Delay results
in deterioration of evidence through loss of witness, forgetful memories
and death of parties and makes it less likely that justice will be done
when a case is reached for trial.... Excessive delay may result in the
denial of reparation for wrongs. It may force parties into unjust

settlements...”45

* For more information see: P.C. Rao and William Sheftield, Alternative Dispute Resolution: What it is
and how it works, 2005, pp.58 and the following.

* Walter E. Meyer, Dollars, Delay and the Automobile Victim, Studies in Reparation for Highway Injuries

and Related Court Problems, 1965. p. 151.

“ Ibid, p.153
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Congestion firstly gives birth to delay. On the one hand delay can create
hardship on the other it has a negative impact on evidence and the
administration of justice. Hardship may be seen in terms of economic,

social, psychological inconvenience of the plaintiff.

Taking these problems to the victims of vehicles, it is really frustrating in
Ethiopia. Even though the constitution in its Article 19(4) is clear enough
in stating the right to speedy trial and justice, it is safe to conclude that
they are not treated as aspired by the legislature. The increasing in
number of cases, the inproportionate appointment of judges through a
seemingly-conservative procedure, the involvement of dilatory lawyers in
the process and others compelled the victims of cars to be under the

mercy hands of tort feasors.
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CHAPTER THREE

Compulsory Third Party Motor Vehicle Insurance:

The Legal Regime

3.1 Introduction

In this part of the paper, this writer is going to discuss issues such as
the meaning, the need for compulsory vehicle insurance, the experience
of foreign countries in compensating traffic victims, the historical
foundations of this claim system in Ethiopia and the present law
regulating compulsory insurance for traffic victims in general.

Regard would, therefore, be had on the objectives, requirements, scope of
application, insurance policy, the rights and duties of parties under the
insurance contract, the fixed amount of compensation and emergency
medical care. Controversial issues that have direct relevance in this legal
regime would at least be indicated to the reader, if not properly remedied.
In other words, along with presenting the legal regime under
consideration, attempts would be made to pinpoint the legal defects

together with the possible gap closing recommendations.

3.2 Meaning

As far as the meaning for compulsory third party motor vehicle insurance
is concerned, one may come across two important points. Firstly, getting
a universally applicable definition may be so difficult because authorities
define it in terms of their convictions obtained from their own legal
system. The implication here is that in some countries this form of
insurance law may include any type of liabilities that may arise from a
motor vehicle accident totally opposing some other legal systems.
Secondly, the naming itself of this part of the law differs. For example,
the name of this part of the legal regime in Ethiopia is termed as “Vehicle

Insurance against Third Party Risks.!

" See art. 1 of Procl.559/2008, Vehicle Insurance Against Third Party Risks Proclamation
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Against this background, in the opinion of this writer, strictly definition
oriented treatment of this topic may not work. Instead, putting certain
descriptions and analyzing elements included in it together with
deducting the problems may be pedagogical in understanding this regime

of the law.

«“

In Australia, compulsory third party insurance is described as “..an
insurance that covers personal injury costs for people injured in motor
vehicle accidents, including drivers, passengers and pedestrians.”
Included here are firstly, compulsory third party insurance is part of the
legal regime of insurance calling the application of general principles of
the law of insurance on the subject matter under consideration.
Secondly, even though it is termed as “Third party” insurance, it covers,
however, drivers and passengers, who are regarded by some as not third
parties. Besides, only injury costs, and not proprietary damages, are to
be reimbursed, and this form of insurance would be in place if the
accident giving rise to the liability is caused by motor vehicles.
Incidentally, one may discern the fact that in Australia, compulsory third

party insurance scheme takes into consideration the interest of not only

third parties and pedestrians but also others such as drivers.

In the words of Henry Black, “compulsory insurance is described in
terms of motor vehicle liability coverage which is required in most states
as a condition to registration of such vehicle.” In this dictionary, the word
compulsory is defined as “involuntary; forced; coerced by legal process or
by force or statute.” Clearly indicated in this description is the idea that
sometimes in most countries insurance coverage for particular harms
would be forced by the law maker. In other words, taking into
consideration the pubic interest at stake, the legislature may impose by

legal process certain duties the citizens may comply with. One of such

2 http://www.nce.gov.au, visited on 10/17/2008
3 Henry Campbell Black, Black’s Law Dictionary, 6"edi, p.287
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involuntary activities expected from citizens is to insure their motor
vehicles for specifically to be covered liabilities. Included in this
dictionary terms is also the implementation aspect. In most states
registration of vehicles is dependent on whether or not this vehicle seizes
compulsory insurance. The idea is buying compulsory insurance

coverage is a condition precedent for registration of vehicles.

Compulsory motor insurance may also refer to “a public scheme whereby
the government makes it a requirement for all motorists operating upon
the roads of its jurisdiction to secure, by means of insurance, a guaranty
that they would meet losses to life, body and/or property resulting from
motor accidents.” This type of insurance is considered in the first place
as a public scheme. Secondly, entering into such contract is obligatory
as it is a requirement for all motorists. Third, the obligatory nature works
upon all motorists in a certain specified jurisdiction controlled by the
government that issues the obligation itself. The motorists operating the
vehicles must guarantee, through insurance, that they would meet their
compensation duty against life, bodily or property losses arising from
their own vehicle accidents.

Defects of this description may, be that compulsory motor insurance is
limited to public scheme. However, the scheme, as is shown in foreign
jurisdictions, can be carried on by private institutions. The second defect
may be the above description does not show the scope of compulsory
motor insurance. Whether third parties or pedestrians or other parties
are entitled is not indicated at all.

When we say compulsory third party motor vehicle insurance, in the
opinion of this writer it includes the following. In the first place, this legal
regime pertains much to insurance than others. It is to be clear that the

definition, brief historical overview, benefits, fundamental principles and

4 Getachew Sharew, Compulsory Motor Insurance in Ethiopia (AAU, Law Faculty, Unpublished), 1972,P.1
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regulation aspect of insurance are briefly discussed in the second
chapter of this paper. As an insurance, therefore, the discussion in
chapter two, ceteris paribus, would be applicable in this particular form
of insurance. It is also indicated in chapter two that all risks or perils
under normal circumstances and in majority of cases are capable of
being insured.
...motor vehicle...
One of the most commonly insured risks is the risk associated with the
motor vehicle. Needless to say, vehicles are dangerous objects. They will
have their own disastrous effects upon the human life and/or body and
his proprietary interests. The experience of other countries shows that
their respective laws do not take into consideration whether the vehicle is
for personal or commercial use in so long as it is a motor vehicle.
Although to be discussed later, the intention of the Ethiopian legislature
is to include almost all vehicles.
sthird partye.

The other element may be the term “third party.” In Black’s Law
Dictionary, third party is defined as “one not a party to an agreement, a
transaction or an action but who may have rights their in.”> Taking this
definition to what is under consideration; an insurance contract is
concluded by the insurer and the insured for the benefit of third parties.
The latter, therefore, do not have a certain contract with one of the
contracting parties. But, they may have rights from this contract once
the accident caused by the insured has inflicted harm upon them. In
short, third parties may have rights their in once an accident occurred.
The experience of many countries, of course to be discussed latter, shows
that third parties, preferably called as pedestrians, have been given legal
protection against motor vehicle accident despite the fact that the scope

of the legal protection accorded to them differs. The a contrario reading

3 Cited at note 3, P.1479
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here is that generally passengers in the motor vehicle or other persons,
such as drivers, who concluded a contract with the owner of the vehicle
are excluded from the ambit of this law.
...It is compulsory...
The other point to take note of is that this insurance scheme that guards
the interest of third parties is compulsorily imposed upon motorists or
owners. Compulsory obviously indicates the obligatory nature of the law
which denies the discretion of vehicle owners. It is clear that insurance is
a contract where consent is the main element. That is, it is through the
free and full consent of the owner of the vehicle that insurance contract
is to be concluded. But, if there are public policy reasons, the legislature
may deny the consent element of certain contracts. One thing that
involves the interest of the public is insurance pertaining to motor
vehicle as there are good reasons compelling its purchase.
It has been written that:
“In general our society favors arrangements providing freedom
of choice for each individual, it imposes restraints only when
they are a reasonable price to pay for some significant
advantage to the community or to individuals within it.”®
In many countries, some would be discussed latter; the legislatures have
already imposed some restraint on the motorist’s freedom of choice about
insurance. “Thus, the critical issue today is not whether to impose such

restraint but what degree of restraint to impose.”?

3.3 The Need to Make Insurance Compulsory

This is, I believe, the philosophy of many, if not all, legal principles.
Parties at a certain transaction do have certain freedom to agree up on.
Put in another way, as far as contract literature is concerned, parties are

at liberty to conclude any type of contract. But, naturally, this is subject

® Robert E-Keeton and Jeffrey O’Connell, Basic protection for the Traffic victim: a Blueprint for

Reforming Automobile Insurance, 1963, P.341
T g
Ibid
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to the mandatory provisions of the law of contract. Such mandatory
provisions, that the parties do not have to agree otherwise, are stipulated
to serve the public at large. In other words, the legislature denies the
freedom of contract of parties just for public policy reasons.
The idea behind making insurance compulsory may not have a different
reason to what is described above specifically speaking and from the very
outset, one can safely conclude that making insurance compulsory is
aimed at doing justice for all. But, how does compulsory third party
motor vehicle insurance render justice to the public in general and to the
victim of accident in particular? To answer this basic question, I believe,
we have to be very specific. Specifically speaking the idea of making
automobile insurance compulsory emanates from the following objectives
even though sometimes these objectives overlap each other. Though the
justifications are manifold, indicating the following in my belief suffices.
1. To make Motorists Financially Capable of Meeting Accident
Liabilities:
In the second chapter of this paper, we were in a position to discuss that
there are two legal regimes that can make the motorists liable to
accidents caused by motor vehicles. These are the law of torts and
insurance. Clearly indicated in the Ethiopian Civil Code and in almost all
other legal systems that the owner of the motor vehicle is responsible to
accidents caused by his, her or its vehicles either based on fault, strict
liability or others. In the law of insurance, too, it is crystal clear that if
the owner enters an insurance contract with the insurer to the risks that
can be caused by a certain vehicle, the insurer is duly expected to
compensate the victim of the accident. In this chapter, it is also disclosed
that even though these two legal regimes are destined to safeguard the
interest of accident victims, i.e., although they are there to guarantee
compensation to victim, the guarantee, one may conclude, is theoretical
than practical. Theoretical or “not more than a paper remedy” for a

number of problems that these two legal regimes exhibit. If we take
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insurance: that it is voluntary, the problem of insurance companies, the
complexity of insurance contracts in spite of the fact that they are
regulated, and others would have its own negative and severe
repercussions upon the amount of compensation to be awarded to the
victim. The existence of too many exceptions in the law of torts, the
difficulty in assessment of damages, the legal gap on hit and run
accidents, the ever flourishing number of cases in ordinary courts and
delay or generally the specific difficulties involved in handling the large
number of motor accidents would certainly have its own problem on the
amount of compensation to be awarded to the victim. The problem would
go from bad to worse by the fact that the victim is expected to effect
payments on medical treatments, he/she has to be able to eat good food,
there may be persons who are dependent on him or her. Having all these
needs, he may be, in most situations, unable to work.8
With all these evils on a victim, to repeat, the system of tort and/or
insurance is very much characterized by unsatisfactory and uncertain
method of claims.9 Therefore, the first reason of compulsory motor
vehicle insurance is on the one hand to make motor vehicle insurance
obligatory so that such unsatisfactory and uncertain claim system would
be eliminated, and on the other to ensure that motorists discharge their
fiduciary duty.10 It has been written that:
“The motorist who is prone to be subject to the hazards of
motor accidents and who is, therefore, to be either
contractually or extra contractually liable for compensation
towards claimants, must, at all times, remain solvent and

financially responsible. The introduction of compulsory motor

8 Martha Belete.Mecansisms of Compensating Automobile Acident Victims; A Case of Third Party Motor
Insurnce (AAU, Faculty of Law, Unpublished) 2003, P.

? Frank P.Grad, Recent Developments in Automobile Accident Compensation, Columbia law Review,
Vol.50, 1950, P.317

' Cited at not 6, PP.250-252
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vehicle insurance will guaranty that the motorist will stand on
a strong fiduciary base to the benefit of the accident victim”.!!
The corollary issue may be: why do we insist on making owners of vehicle
solvent? Or, why do we shift loss so that motoring is required to pay its
way in the society? There may be many justifications, but, some of them
are the following. In the first place, when we make insurance
compulsory, we give much emphasis to the fault committed by the
motorist. If fault is committed, shifting loss must be the legal
consequence attached to it. This naturally comes from the idea that the
loss is to be shifted from one who has innocently suffered it to another
whose fault has caused it. Second, “other ground of support for such a
requirement is an unabashed appeal to one’s sense of fairness.”!? The
quoted writer goes on to state that:
“..No one can know where or when any particular accident
will occur, but we do know that there will be unavoidable
accidents if we permit motoring to continue. The cost of
compensating losses from such accidents can be allocated to
motoring....(Generally through compulsory insurance...) In
cases of this type, the imposition of this relatively slight
burden on many motorists seems much fairer than causing
some particular motorists... to bear the burden.”
Another justification may come from the allocation of resources. This
economic argument requires motorist to pay its own way so as to help
both individuals and the community so that they can make informed
choices among different uses to which limited resources may be put. If
this obligation is not imposed, individuals may unwittingly engage in
motoring more than they would choose to do. The implication is that if

motoring is obliged to pay its way or to compensate the victim

' Cited at not 4, p.7
12 Cited at note 6, P.257




can see this when deciding, for example, whether to buy a second or
third car, hence his opportunity to make a wise choice is improved.

It could, therefore, be concluded that making insurance compulsory and
strictly administering it assures the financial responsibility of motorists,
which in the majority of cases does not exist in the absence of legal

regime that makes insurance to certain risks involuntary.

2. to Guarantee Minimum Compensation to the Accident Victim
Another justification to make insurance contracts obligatory is, because
the law of torts and insurance in many cases are theoretical, there has to
come another segment of the law that actually guarantees at least
minimum compensation of those who have sustained damage by the acts
of others. The questions are: How does this law actually guarantee
compensation? Why does in some countries this part of the law stipulate
minimum compensation?

The minimum compensation to be awarded to the accident victim is to
take place for sure because auto insurance is obligatory. Despite the fact
that the obligation is imposed across the whole owners of vehicles,
some vehicles may be driven without complying with this duty. Save to
some exceptional circumstances in certain legal systems (or exclusions)
and in some exceptions justified by public policy reasons, one cannot
drive his/her vehicle without securing minimum compulsory insurance.
Thus, almost all motorists would buy insurance policies and if what is
clearly stipulated risk materializes, the insurer would automatically pay
the minimum amount of compensation to the accident victim. Not only
the payment is automatic, but also, as would be discussed later on, it is
not dependent generally on the fault of the victim, which clearly avoids
specific difficulties involved in handing a motor accident cases.

Another fact guaranteeing payment to the accident victim emanates from
the idea that sometimes motorists may not buy the type of insurance

imposed by law. In such cases, as it is shown in many compulsory
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insurance laws of foreign countries,3 of course to be discussed in the
next chapter of this paper, this particular type of law introduces another
mechanism of pulling certain funds which could be maintained by the
state to compensate what is commonly called as hit-and run victims.
Compulsory motor vehicle insurance provides minimum compensation to
the victim as the experience of foreign systems exhibits.14 Minimum
because on the one hand it takes into consideration the pecuniary
interests of accident victims and on the other the profit making objectives
of insurers. It is clear that if the law stipulates an extended amount of
compensation, naturally this would disturb the insurance business.
Thus, the idea behind compulsory insurance is not to make the accident
victim very rich. To the extent that money can undo the physical and
psychological impact of the accident that compulsory insurance law
comes into existence. It must be for this reason that authorities in the
field, Robert E-Keeton and Jeffrey O’Connell, write the following:
“We propose, first, that the burden of minimum level of
protection against measurable loss-let us call it basic
protection- be treated as a cost of motoring. The cost of
providing this minimum level of compensation for traffic
pictims would be distributed generally among the persons
who benefit from motoring. ...we propose to distribute cost
through a form of compulsory motor vehicle insurance...1®
Thus, there are basically two ideas commonly assumed to underline the
automobile system in each state of the Untied States. Of course, this is

true in other countries in general and Ethiopia in particular:

13 See the experience of UK: @A A h9°03 7 A1SE PenAE @17 ao&F PTG TIPS
ANLALIRT PR e vy BCET ookt TC 1983 1% 37 As to French experience;
see Paul Esmien, Liability in French Law for Damages Caused by Motor Vehicle
Accidents, American Journal of Comparative Law, vol. 2 no.1 (1953), P. 163, As to the
experience of Ireland and South Africa, See: Wikipedia, visited on December 2,2008

4 Cited at note 2,

5 Cited at note 6, P.268
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“The idea that the main objective [Of compulsory third party
motor vehicle insurance] is to compensate for loss suffered
and the idea that the best way to do this is to impose up on a
motorist the burden of compensating the victim.”1°
3. Other Justifications:
These justifications may be less compelling when compared with the
above ones. But, these also have their own influence as far as
compulsory third party insurance is concerned. The first subsidiary
justification, one may name, of this legal regime relates to the idea of
commercial transport efficiency. It was written that:
“Commercial transport efficiency requires the availability of
insurance protection to various contingencies, i.e., commercial
public service vehicles, passengers, goods drivers and

coverages benefiting third parties. T

Thus, it ensures driving remains affordable.

Second point that one may raise in connection to this is that it is crystal
clear that in both developed, and developing countries,!® given the
number of cases coming to ordinary courts and .the relatively limited
number of courts, delay is rampant. Delay in automobile accident cases
is the common experience of courts because the court of jury is expected
to arrive at the issue who was at fault. If the defendant is at fault, it will
assess the amount of compensation to be awarded to the accident victim.
This really demands time, expertise in the field and other technicalities.
The issuance of compulsory insurance avoids such problems because in
majority of cases it is dependent on the no-fault system and in some
countries the law itself sets the maximum ceiling that can bar further

litigation as to the amount of compensation.!? Another justification of

" Ibid, P.24

"7 Cited at not 4, P.7

8 Soe the discussions in Chapter Two of this paper on sub title “Court Congestion and Delay”.
1% Cited at note 1, Art. 16
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this law may be to reduce further litigations, even though the judiciary is

not totally ousted, and to save court’s time and labour.

3.4 Experiences of Some Countries

Considering the experience of other counties, I believe, may be important
on the one hand discovering the time of issuing such laws would show
the historical legislative fault that our law makers committed as far as
this type of law is concerned and on the other we can study the
implementation mechanisms included in their respective laws together
with the problems encountered and the remedies forwarded so that we
can learn from their experience. As far as possible, the writer tries to
make such countries representatives of their continents: United kingdom
from Europe, the United States of America from America, some COMESA

members from Africa and others. Let me begin from Europe.

1. The United Kingdom

Perhaps one of the oldest laws on compulsory third party motor vehicle

insurance is the compulsory insurance of the United Kingdom. The Road

Traffic Act of 1930 was put into practice from 1st January of 193120, Of

course, before this law, however, Denmark and Norway issued their own

law in 1918 and 1927 respectively.2!

One writer has briefly described the need as follows:
“After the First World War the number of vehicles on the road
nas increased and with them the accidents, whilst running-
down litigation began to assume the important role it has
played for the last half-century in our (UK) courts. A number of
motorists remained uninsured and in consequence sometimes
the victims of their accidents obtained judgments but could not

get them satisfied. This pricked the social conscience, and

20 g enneth Cannar, Motor Insurance: Theory and Practice, 1979, P.5
2 yeAa) ha cited at note 13, P.36
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eventually parliament passed the Road Traffic Act of 1930,
which required from the 1st January, 1931 compulsory third
party insurance against personal injury, subject to certain
exceptions. 2?2
It is very easy to assume that it is the failure of other laws particularly
the law of torts and insurance that triggered the coming into existence of
this law in the beginning of the 1930s. This law introduced a duty up on

all motorists to have at least third party personal injury insurance.?3

Today UK compulsory law is defined by the Road Traffic Act 1988,
modified in 1991, which requires that motorists either be insured, have a
security, or have made a specified deposit (f500,000 as of 1991) with the
accountant general of the supreme court, against their liabilities for
injuries to others (including passengers) and for damage to other
persons’ property resulting from use of a vehicle on a public road or in
other public places. However, such legislation does not apply to private
land. Third party insurance has a far greater limit for third party
property damage and will cover emergency treatment fees. It is an offence
to drive a car, or allow others to drive it, without at least third party
insurance whilst on the public high way.?4

All vehicles may not be compulsorily insured in the United Kingdom. For
example, vehicles which are excepted by the act include those owned by
certain councils and local authorities, national park authorities,
education authorities, police authorities, fire authorities, health service
bodies and security services.25

As to its implementation, the insurance certificate or cover note
constitutes legal evidence that the vehicle specified on the documents is

insured. It is written that:

*2 Cited at note 20

# Wikipedia, visited on November 15,2008
* Ibid

% Ibid, 26.
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“The law says that an authorized person, such as the police
may require a driver to produce an insurance certificate for
inspection. If the driver cannot show the document
immediately on request, then the driver will usually be issued
a HORT/1 with seven days to take a valid insurance
certificate to a police station of the driver’s choice. Failure to
produce an insurance certificate is an offence. »26
In addition to requiring motorists to prominently display a vehicle licence
(tax disc) on their vehicle, this law establishes, the Motors Insurers
Bureau to compensate victims of road accidents caused by uninsured
and untraced motorists. This office also operates the motor insurance
database, which contains details of every insured vehicle in the

country.??

2. The United States of America

Following 1920s, some states in the United States of America introduced
compulsory tort liability insurance. The pioneer was Massachusetts. Its
legislation became effective in 1927.28 In this federating state, no car can
be registered unless it is covered by tort liability insurance or a
substitute form of security. But there were some exceptions such as
motor vehicles owned by the common wealth or any political subdivision,
motor vehicles or trainers owned by a street railway under public control,
ambulances owned and operated by a hospital wholly or in part
supported by public or private donations for charitable purposes,
vehicles used by the fire or police department and other vehicles
specifically exempted from registration.?9 Other exceptions not covered
by this law were property damage of third parties, injury to guest

passengers, the operation of a vehicle when it is driven without the

26 Cited at note 23

2 1bid

2 Cited at not 6, P.76
» Ibid
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owner’s consent, express or implied and others.30 It is, thus, easy to
understand that there were many exceptions to this compulsory form of
insurance leading to the conclusion that all victims of a car accident may
not get the compensation proportional to their damage. As to the
enforcement of this law, “an applicant for a motor vehicle registration
must present a certificate to the registrar to prove that he has complied
with the law and has procured a statutory policy.”3!

Following Massachusetts, New York and North Carolina enacted
compulsory automobile tort liability in 1956 and 1957 respectively.32 In
general, their statutes are similar to Massachusetts but few differences
are worth noting such as the latter two states covered, in addition to
personal injury, property damage up to a certain limit, injury to a guest
and these two states coverage was also extended to accidents occurring
in any part of the USA or Canada, unlike Massachusetts, where the
coverage was limited to public highways in its jurisdiction only. Another
contrast is that New York and North Carolina had, in addition to
compulsory liability insurance gap-closing devices tending to provide a
financially responsible source for paying damages for bodily injury
caused by negligent hit-and-run drivers or negligent uninsured
motorists.33 Thus, the scope of application of the law of these two states
was better when compared with the Massachusetts.

Coming to the present situation, auto-insurance coverage in the USA for
injuries and property damage done to others is compulsory in most
states. For example, in 47 of the 50 states of United States, it is illegal to
take a car on to the road without auto insurance.3* One has to take note
of two facts as far as the experience of the USA in this part of the law is

concerned. Firstly, there is a minimum compulsory insurance and it

3 Cited at note 9, P.313

*! Tbid

*2 Cited at note 6

3 Cited at note 6, P.84

* hitp://ezinearticles.com/? Auto-Insurance, visited on 12/4/2008
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varies from state to state and secondly, its enforcement differs although
it involves a substantial fine, licence and/or registration suspension or

revocation as well as possible jail time in some states.3>

3. Some COMESA Members

COMESA, which stands for Common Market for Eastern and Southern
Africa, was established by a number of countries such as Burundi,
Dijibouti, Egypt, Eritrea, Ethiopia, Kenya, Rwanda, Somalia, Sudan,
Uganda, Malawi, Swaziland, Tanzania, Zambia, and Zimbabwe.3¢ As the
agreement of COMESA under chapter 3, Art.4 (2) clearly indicates
members, in the field of transport and communications are expected,
among others, to adopt a third party motor vehicle insurance scheme. In
other words, this is a duty expected of participating member states to
issue domestic laws that would safeguard the interest of third party
victims. Besides, COMESA established a Yellow Card System (as opposed
to Green Card in the UK and Blue Card in Asia), a Regional Insurance
card system recognized by member countries as evidence of guarantee in
compliance with the national laws covering the liability in respect of
motor vehicle accident. This yellow card system is an extension of the
statutory third party cover for vehicles that cross boarders into the
neighboring countries.3?

Covers provided by this scheme are minimum compulsory third party
insurance cover, as those required by laws in force in each member
state, third party motor vehicle property damage in those countries
where such cover is not included in the minimum compulsory cover like
in Uganda and emergency medical treatment expenses for drivers and
passengers not exceeding maximum seating capacity for a limited sum of

indemnity of a maximum of $ 150. This cover is a statutory requirement

35 1
: Ibid
30 oA cited at note 13, P.38
37 s
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and, therefore, obligatory.38 In the opinion of Sindiso Ngweya, Assistant
General Secretary for Programs, COMESA, this insurance scheme
“facilitates smooth movement of motor vehicles in the region, encourages
freer movement of people and goods, promotes the development of trade
and tourism between member states and establishes a common system
for the settlement of claims arising from inter-state motor vehicle
accidents."3?

The yellow card system operates among participating member states.40
All member countries, including, Ethiopia, provide third party motor
vehicle insurance scheme in their domestic legislation and the yellow

card system.4!

4. Others

Other countries have also issued compulsory third party motor vehicle
insurance. In Australia, for example, all state governments impose this
law and agree that compulsory nature of third party motor vehicle
insurance provides important benefits to the community. The difference
in this country is the scope of this law and its implementation. As to the
scope, some states give protection to third party personal insurance and
others include third party property insurance.*2

In France, principally a civil law country, all vehicles must be insured
even if they are not in use. Vehicle insurances are either third party (au
tiers), or the legal minimum and others.#3 In Canada, basic auto
insurance is mandatory with each province’s government determining
which benefits are included as minimum required auto insurance

coverage and which benefits are options available for those seeking

* Ibid

*? Africa, Recovery, Department of Public Information, United Nations, visited on, December 30,2008
*0 Cited at note 37,

! http://www.addisfortune.com, visited on 12/25/2008

2 Citied at note 2

® File://H:/french molor insurance.him, visited on 10/17/2008
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additional coverage.** In Ireland, the Road Traffic Act, 1933, and its
amending law of 1961 (which is currently in force) require all drivers of
mechanically propelled vehicles in public places to have at least third
party insurance, or to have obtained exemption generally by depositing a

large sum of money as a guarantee against claims.*5

3.5 Ethiopia’s Experience

3.5.1 Historical Background
In spite of the fact that its implementation is easily characterized by
historical legislative neglect, assessing the historical background of
compulsory third party insurance reveals that there were earlier attempts
to introduce this law in Ethiopia.
The Ministry of Public Works and Communication pursuant to the 1943
Transport Proclamation (procl. No. 35) attempted to introduce a system
of compulsory commercial motor vehicle insurance.46
Pursuant to the Transport Board constituted in this Ministry, the Board’s
minute around 1957 G.C revealed that this Board was exchanging
information with the then insurance companies to submit their
insurance policies, premium tariff, liability ceiling against third party
coverage and others to issue compulsory commercial vehicle insurance
directive.*” After deliberation, the transport Board adopted a standard
minimum compensation scheme for third party liability coverage ordering
insurance industries to make necessary alternations to their scale of
liability. The response of the insurance industries was positive. The mode
of implementation was the licensing of commercial vehicles pre
conditioned by the prior submission, to the Transport Board, of

insurance certificates satisfying the transport Board’s directive.48 Two

4 Cited at note 23
* Tbid

“ Citied at 4, P.4
" bid, P.5

* Ibid
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important points may be raised here. Firstly, the scope of application of
this draft law was limited to commercial vehicles. It means that other
vehicles might not be demanded to have compulsory insurance.
Secondly, as to the risk insured, only liability for death or personal injury
to third parties would be given legal protection.#® Obvious here is that
the driver or employees of the owner of the vehicle, passengers or
property belonging to third parties or passengers were out of the legal
framework. For reasons unknown, subsequent practice of the Board
revealed that the scheme was out of implementation.50
In the early 1960s G.C., another attempt to introduce compulsory motor
vehicle insurance revived. Even though the source of this draft law was
not known, the full text of this law was submitted to the office of the then
Prime Minister for comments.5! But the problem that time was the
absence of a comprehensive legal insurance framework. It was written
that:

“It (the draft) was neither prefer (sic) nor feasible to consider

such a proposal in the absence of a basic insurance law

setting up general rules for the conduct of the insurance

business®”s2

Just like its predecessor, it seems that no one for sure knows why this
draft was not implemented.

Another attempt was made in 1966. In this draft proclamation, it was
clearly indicated that no person can drive or cause any other person to
drive a vehicle on a road unless there is a valid vehicle insurance. But
this draft proclamation had one exception in that vehicles belonging to

the Imperial Government, Ministries or other Administrative Authorities,

* Ibid

* Ibid

*! Ibid

*? Ibid, this writer was fortunate enough in that he has consulted unpublished archives in the ten prime
Minster’s office. In fact, I have simply quoted his findings
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and if there is a guarantee that the claim of victims could be timely
satisfied by these institutions may be exempted from buying compulsory
insurance.®3 As to the amount of liability, Birr 10,000 (ten thousand) in
the case of death, personal injury or property damage to third parties
amounting to Birr 20,000 (twenty thousand) without affecting the former
amount, and the maximum ceiling Birr 100,000 (one hundred
thousand).>*
Another attempt was:
“..the 1970 insurance proclamation constitutes the earliest
effort to introduce vehicle insurance for third party risks to the
country. Mr. K-Friedman and Mr.C. Enhagen, an American
and Swedish, were responsible for drafting the then
compulsory motor third party insurance (CMTPI), which was
intended to facilitate quick medical treatment for road accident
victims. The subsequent coup that put the Derg regime in
power, however, hindered the realization of the draft law,
which was altogether neglected for the duration of the regime.
In the same manner, the incumbent government had been
reluctant during its first years in power to deal with the

issue. ”55

Still another attempt was made by the Ethiopian Insurance Corporation
in November, 1983 E.C. This draft was almost similar with the 1966 one
except that the amount of liability to a passenger or a third party was
clevated to birr 40,000 (forty thousand) where the maximum ceiling is
200,000 (two hundred thousand) and in case of third party damage to

property, the maximum amount of liability was 200,000 (two hundred

B A TLhhd ,cited at note 13, P.42. Let the reader know that this article is written in the Amharic
language and translated by me.

* Ibid, P. 43

3 Cited at note 41
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thousand).5¢ In the 1966 and 1970 drafts, victims of hit and run vehicles
were not protected. The two drafts did not, however, get the status of the

law.57

3.5.2. The New Legal Regime on Compulsory Motor Vehicle
Insurance in Ethiopia
3.5.2.1 Legislative History and Introduction

Before presenting the substance of the law, I believe, mention must be
made on the legislative history of this new law. Once the attempts made
in the Imperial and Military Regime failed, a draft law was prepared by
the Transport Authority after discussion with Regional Transport
Bureaus, insurers, university law lecturers, judges, persons coming from
private institutions and other government offices.>8

After including constructive comments, the Transport Authority in
October 16, 2007 referred the draft proclamation to the concerned
standing committee of the House of People’s Representatives,
Infrastructural Affairs Standing Committee, to make recommendations
and suggestions.”® The draft was submitted to the House of People’s
Representatives and after deliberation the House submitted the draft
principally to Infrastructural and to Legal and Administrative and Trade
and Industry Affairs Standing Committees on Tikmit (October) 5, 2000
E.C in particular so that detailed public hearing would be made.%0
Following this at least two discussions were made. The first one was
convened on Tikmit (November) 27, 2000 E.C. In this discussion, many
questions were raised by the Infrastructural Affairs standing committee
against the presenters. The respondents were the drafter, Transport

Authority, headed by Ato Kassahun H/Mariam, Director of the Authority

%8 Cited at note 13, P.43

> Tbid

*% A document showing the objectives of this new law, annexed (attachment 2) at the end of this paper

_ indicates this fact.

% Cited at note 41,

% Document annexed at the end of this paper (attachment 3) is a minute which reveals the fact described
above.
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and Ato Fissiha G/Wahd, Legal Head of the Authority. There were 51
participants from Infrastructural Affairs Standing Committee, Legal and
Administrative Standing Committee and others were from the House of
People’s Representatives.®! The participants of this discussion were all.
from House of People’s Representatives.

Another discussion on the draft was conducted on Hidar (November) 6,
2000 E.C. This discussion is different from the above one in that
participants came from different institutions. It was attended by 81
participants: 18 from the different Standing Committees of the National
Parliament (HPR), 4 presenters, 63 persons from stakeholders, out of
these 36 were from Transport Associations and 17 from insurance
industries.®2 A closer look at this minute indicates that there were a
number of amendments proposed and accepted by the presenters.
Generally after the draft proclamation was reviewed for over two months
by the standing committees with the stakeholders, the parliament, after
holding a brief discussion, passed it with a majority vote.63 The vehicle
insurance against third party risks, Proclamation. No.559/2008, was put
into practice on the 9t day of January 2008.

But at least two questions may be raised here. Firstly, making insurance
compulsory for third parties began in the United Sates of America in
1927, in the United Kingdom in 1930, in Kenya and Tanzania in the
1940’s.64 And other African Countries issued their own respective laws
earlier before us.65> Why did the Ethiopian legislature fail to listen the cry

of the public in general and victims of vehicle accidents in particular?

%! Minute of Infrastructural Affairs Standing Committee, Legal and Administrative Affairs Standing
Committee, and Trade and Industry Affairs Standing Committee, Conducted on Tikmit 27,2000 E.C
(attached at the end of this paper -attachment no.4)

%2 Minute of discussion by Transport Authority presenters to stakeholders, conducted on Hider 6,2000 E.C.
(attached at the end of this paper -attachment no.5)

% Cited at note 41

% As to the experience of Kenya and Tanganyika, now Tanzania, See J.L. Kanywawyi, Compulsory Motor
Insurance Scheme in Tanzania: The Need for a New Approach, East Africa Law Review Vol. 4, No. 1
Faculty of Law, Dares Salgam, P. 40.

% For details see, 1*4.¢~ £9°NT NAANTSE PHANCHS o0&F W4T 0wl 3P 1TOTT oot
¢TC 67 1985 9.9°
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“Gezahegne Bilew, 33, is a victim of a hit and run traffic
accident four and a half years ago around Gerji, (Addis
Ababa) that left him with a fractured bone in his left leg and a
slew of unpaid hospital bills. He was an unemployed
university student at the time, and his family was too poor to
help. “It still horrifies me when I think about how the hospitals
where I was taken were reluctant to take care of my wounds
because they were afraid that I would not be able to pay the
bill... I later got medical treatment after students at my
campus and friends raised some money...for example like
Gazahegne, however, the [new] law has arrived too late. "
“Forget my case, but it will benefit others who will become
victims of traffic accident in the years to come... looking at his

left leg. 66

Well, the problem, as would be revealed later on, is not private. It rather
is public. There is suspicion that the earlier government did not give
attention because imposing obligatory insurance may increases liabilities
of owners and hence there was a fear that this would be transferred to
the public. Or there is also another suspicion that the strength or
influence of insurers might substantially weaken the compulsory
insurance regime. However challenging the case was, we should have
issued compulsory third party motor vehicle insurance. To be frank, this
is a fault we all committed and can never be redressed.

Though theoretical, the second issue pertains to the naming of the new
law: Vehicle Insurance against Third Party Risks Proclamation. The
experience of other countries indicates that the naming is Compulsory
Third Party Motor Vehicle Insurance. The latter from the very outset
indicates that the type of insurance 1is obligatory. Whether
Procl.559/2008 is obligatory or not can not be understood from the

% Citied at note 4
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caption itself. It is after reading the whole provisions of this law that one
can arrive at to the conclusion that it is really involuntary. The
legislature uses these terms may be because the COMESA treaty is
designed in such a way. But, important in this treaty, I believe, is not the
terminology but to domestically legislate the law. My point is: it should
have been better had the words mandatory, obligatory or involuntary
been inserted in the title of the proclamation. It is in this way that

laymen, majority motorists, may easily understand the law.

3.5.2.2. The Rationale behind and Objectives of the Law
Needles to say, every law has its own objectives to accomplish. Third
party motor vehicle insurance law, Proclamation 559/2008, cannot be an
exception. As are clearly indicated in the preambular paragraphs of this
proclamation and others, there are four rationales and objectives of this
proclamation; namely,

1. The increase of vehicle accidents from time to time

2. The social problem of these accidents

3. The desire to establish a system for provision of emergency medical

care, and hence
4. The demand to require vehicle owners to have third party
insurance coverage.
Let me briefly discuss them turn by turn in spite of the fact that matters
considered under one subheading might fall under another.
1. The Increase in Vehicle Accidents
One reason compelling the legislature to issue this new law is the
escalation of vehicles accidents in Ethiopia. Of course, this reason was
the compelling reason in the United Kingdom in 1930.In this regard, it
was written that:
“The fact that special legislation concerning compulsory third
party risks motor insurance was passed in the 1930’s in

Bretain was a reflection of some objective conditions which
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gave rise to the need for such legislation. One of these
objectives conditions was that both public and private motor
transport had increased considerably by 1930 and that the
risks to life and limb had proved to be quite considerable...”7
The above excerpt vividly indicates that the increase in a number of
vehicles would escalate the accident. In Ethiopia, “according to the
information disseminated during discussing for this new law, in the
parliament, the number of cars has increased by 108 percent during the
past ten years leading inevitably to more traffic accidents.” Pursuant to
the latest statistics, 3000 (three thousand) people are killed every year in
Ethiopia due to such accidents.”®® The property damage would be more
than 500 million Ethiopian birr per year.6?
When we see the situation in Addis Ababa, the following statistics has

something to say with regard to the point under consideration.

7 Citied at note 64, P.43

58 Cited at note 41

O e Po0FIe LTI ANAANLE KT N1995-1999 9.9° Cov & LUt WETASN
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Number of accidents causing death, serious or simple injuries and

the amount of property damage from 1990-1999 E.C:

No | Year Death Injuries | Simple Property | Total Property damage in
serious damage monitory terms
1 1990 283 487 1527 6284 8581 11,685,154
2 1991 280 470 1409 5186 7345 12,019,031
3 1992 300 515 1358 5120 7293 11,765,441
4 1993 268 499 1347 5089 7203 14,948,650
5 1994 269 532 1309 5512 7622 15,677,142
6 1995 319 528 1360 6429 8636 20,365,227
7 1996 305 563 1482 7839 10189 | 22,436,120
8 1997 320 731 1351 8111 10543 | 26,268,564
9 1998 363 833 1261 8557 11014 | 27,300,115
10 | 1999 347 640 850 7112 8949 23,049,667
Total 3054 5798 13275 65239 87375 | 185,515,111

(Taken from Addis Ababa City Traffic Accident Prevention and
Investigation Department)

If we see the number of deaths and injuries and the amount of property
damage in Addis instead of getting reduced the traffic accidents is going
worse from bad. From 1990 up to 1999 E.C., 3054 people died. The
number of injuries reaches 19073 and 185,515,111 Birr of property
damage. In 2000 E.C., too, the number of death is 395, serious injuries
727 and simple injuries 949. The amount of property damage is Birr
12,9603,014.70 This statistic talks only about the situation in Addis
Ababa. One can imagine the accident rate in others parts of this country.
WHO claims that eight out of every ten people who lose their lives in
Ethiopia by road traffic accidents are pedestrians and cyclists.”! Another
point worth mentioning is the fact that a closer look at statistics at the
Federal level in general and Addis Ababa in particular shows that the
accident rate is increasing at an alarming rate proving true the first

preambular paragraph of Procl.559 /2008. Thus, the increase in the

70 Addis Ababa City Traffic Accident Prevention and Investigation Department. The office can not give
even the photocopy of the statistics saying unconvincingly that this is the rule of the office.
"' Cited at note 41
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number of accidents is one cause for the coming into picture of this
proclamation.

One last point to be raised here is the first preambular paragraph of the
proclamation may be said defective. It simply says “whereas the
occurrence of accidents caused by vehicle is escalating from time to
time.” It does not say any other thing. Even the sole drafter, Ato Fisiha
G/wahd, was surprised when this writer shows him the problem of this
paragraph. But, it would be full if phrases such as the need to reduce it
or others may be inserted, because another hidden objective of this
proclamation is to reduce traffic accidents.”? That is why it was drafted
by an authority whose responsibility is in the Transport Sector of the

economy.

2. The Social Problem of Accidents

History has shown us that there was a controversy as to whether traffic

accidents were part of public or private concerns. This time, however,

this controversy does not exist. Simply put, the pubic nature of these

accidents is unquestionable. In connection with this:
“if victims of motor vehicles were few, say, two or even ten a
year, the issue of protecting such victims might seem too
insignificant to attract public attention and concerted action.
But the unfortunate fact is that the number of motor vehicle
accident victims since the appearance of motor vehicles on
highways has generally tended to be considerably high in all
coutitries. ;"4

When the second preambular paragraph says “whereas loss of lives,

bodily injuries and damages to properties caused by vehicle accidents are

creating social problem,” it elevates the problem affecting the Ethiopian

population in general. The problem under consideration endangers all of

" Interview with Ato Fissiha G/Wahd, Legal Department Head, Transport Authority, 29-12-2008
73 Cited at note 64, P.38
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us because we may not know who would suffer the injury, the amount of
property to be damaged or who will inflict such damage, but we can be
sure that it will definitely occur in reality. The alarming increase in traffic
accidents, in short, is a social problem that needs to be curbed by the
law.

Besides if a person dies of traffic accidents, and if he/she is a bread
earner, it is simple to understand the economic impact on his/her
dependents. If he/she suffers serious injuries, he/she is confronted with
many economic and psychological problems. If the damage is on
property, a relatively rich family may automatically be changed into a
poor one. Really, taking into account the statistics above the legislature
is correct in stating that this is a social problem that needs to be

correctly remedied, if not totally controlled.

3. Provision of Emergency Medical Treatment

Any person who sustains bodily injury must be provided with emergency

medical treatment. This is one of the medical ethics expected of doctors,

pedestrians and other members of health institution.’7 As to the

necessity of provision of medical treatment to everybody, it was

beautifully written that:
Wounds should be healed, bones set, pros theses supplied,
psychic readjustment achieved... These things should be
done, it seems to me, for every victim regardless of whether or
not the victim was himself careless, whether or not the quality
driver can be found, and whether or not he can pay or has
purchased adequate insurance. Medical services should be
supplied for humanitarian reasons-because the modern
conscience demands that no one unnecessarily be left

physically impaired.”s

" Interview with Dr. Wuletaw Chane, Generalist, Ras Desta Memorial Hospital, 20-10-2008
5 Alfred F. conard, the Economic Treatment of Automobile Injuries, Dollars Delay and the Automobile
victim, 1968,p.431
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While the ethics is this one and humanitarian considerations dictate, in
Ethiopia, the problem of provision of emergency medical treatment to
persons who sustain damage as a result of car accident is still
worrisome. The private health institutions, rumor is abundant, are very
much interested in profit making than helping those who badly demand
help. The sad story about this is even government established hospitals
and others are also reluctant to discharge what is expected of them for a
number of different reasons. In the presence of this bitter fact, the duty
imposed on medical institutions, of course to be discussed later, to give
emergency treatment is one reason for the coming into picture of the
proclamation.
Another fact showing the necessity of this scheme is what is written in
Ambharic by the Federal transport authority.”® The English translation is
as follows:
“Emergency medical treatment is not a cause for traffic
accident [...it rather is the effect]. But, adequate provision of
medical treatment could greatly reduce the seriousness of the
accident for a person who was about to die may be saved, a
victim who may remain with serious injury may be placed in
a position to sustain minor injuries. The accident statistics
shows that out of 5 persons injured by vehicles,1 will die in
Ethiopia. According to WHO out of 30 persons, however, 1 will
die in the world. This indicates that provision of emergency
medical treatment in Ethiopia is worrisome. [Translation
mine].
Thus, provision of an emergency medical treatment to accident victims is

one of the objectives to be achieved by the legislature.

76 Cited at note 69, P.5
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4. The Desire to Make Insurance Compulsory

Another objective of Procl.559/2008 is the strong desire of the legislature
to make motor vehicle insurance for third party risks obligatory. The law
maker demands it for the following reasons. Firstly, even though there is
a legal framework in torts and insurance that make the owner or driver
of the vehicle to compensate the victim, it is widely understood that such
protection is theoretical. Secondly, the occurrence of vehicle accidents is
increasing progressively in Ethiopia and definitely disturbing the public.
Hence, by making insurance obligatory, the law maker guarantees
compensation to third parties. Third, as is discussed before, the
COMESA Treaty imposes a duty up on member states to issue obligatory
insurance law to remedy third party risks (or generally, the Yellow Card
System). Even though Ethiopia is a forerunner of the COMESA
agreement, it is the only country that did not issue such law until
January 9. 2008.77

Before this particular law was issued, firstly “Ethiopian registered
vehicles without the yellow card have had a difficult time moving through
the COMESA and other regions.””8 Secondly, foreign registered vehicles
having the Yellow Card may run down an Ethiopian or others in Ethiopia
but the enforcement mechanism for the claim remained weak. The non
promulgation of such law may not also facilitate the transport network
that is going to be established as between and among COMESA
members. It is, therefore, to satisfy this international duty that Ethiopia
issued the law.79

Whether these objectives could be achieved is dependent on whether they
are actually reflected in the substantive provisions of this law and still
whether the enforcement mechanism is effective and adequate. These will

be evaluated in the next sub-titles and chapters.

7 Cited at note 41
7 Ibid
™ Cited at note 58
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3.5.2.3 Requirements of the Law
It was indicated that one of the objectives of Procl.559/2008, indicated in
the third preambular paragraph of the same, is to require owners of
vehicles to have third party insurance coverage against third party risks.
This objective is actually reflected in Art. 3(1) of the proclamation. It
reads as follows:
No person shall drive or cause or permit any other person to
drive a vehicle on a road unless he has a valid vehicle
insurance coverage against third party risks in relation to
such vehicle.
This stipulation of the law is directly taken from Art. 5 of the Model
Legislation (or commonly referred as Protocol) prepared by SADC and
COMESA Countries.8? Part VI of the Road Traffic Act 1988 (United
Kingdom) section 143 is similar to the above article.8! The Ontario
legislation has much similarity, too.82
Art. 3(1) vividly indicates at least six basic elements of this law. Firstly,
when it begins by saying “no person,” it includes both physical and
artificial persons (Art. 2(14) of the Procl.) as it is obvious that both can
own motor vehicles. Secondly, “No person... shall drive or cause or
permit any other persons to drive...” The prohibition is not limited to the
owner of the vehicle, rather that non-owners are also prohibited from
driving. The major problem would be the meaning of driving, causing or
permitting to drive. To drive must include the leaving of a car on a road
even though it is incapable at present of being mechanically propelled.3
It may also include a case of someone who left his/her car because it had
run out of fuel and caused an accident when they crossed the road for

help.84 “Causing” or “permitting” to drive a vehicle is a matter of fact. The

8 (ited at note 58.

81 John Birds, Modern Insurance Law, 4"edi., 2008 P.357-358
52 hitp://www.e-laws.gov.on.ca/html,visited on 12/11/2008

% Citied at note 81

% Ibid
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word “cause” involves an express or positive mandate to use a car in a
particular way, whereas “permit” is looser, and merely denotes an
express or implied licence to use a vehicle.”8> A garage owner was driving
a car back from the garage after repair, at the request of the car’s owner,
It was held in the United Kingdom that the latter had caused or
permitted the use of the car.8¢

The third element relates to the word “vehicle.” Vehicle is defined under
Art.2 (5) and 2(6) of the proclamation. The latter article indicates motor
vehicle means any vehicle moving on a road by mechanical or electrical
power. It indicates that even an electric bus is envisaged in this
Proclamation. Taking the reality into consideration, envisaging this may
be laughable. But we have to know that the legislature must be wise
enough to predict and regulate future activities. Where as Art. 2(6) begins
by saying motor vehicle as any vehicle, Art.2(5) tries to narrow the scope
by saying that “vehicle means any wheeled motor vehicle, semi trailer or
trailer (as defined in 2(7)) for use on the road with the exception of wheel
chair, implement of husbandry and bicycle”. This sub-article shows the
inclusions and exclusions of Procl.559/2008. Included vehicles are
trailer or semi-trailer or generally any wheeled motor vehicle and
excluded are three; namely, wheelchair, bicycle and implement of
husbandry. The exclusion of the first one is easily understandable.
Bicycles may include, I think, both motor bicycles and the ordinary ones
even though in Ethiopia, motor bicycles have become the source of
vehicle accidents.8” In France, motorbikes are treated similarly to cars.58
It could be very absurd to require bicycle owners to have compulsory
third party insurance in Ethiopia because this will obviously discourage
their use for their expense may be higher than their value. Coming to

another exception “implement of husbandry”, it is really difficult to

5 Ibid

8 Tbid

87 Cited at note, 69, P.1-4
88 Cited at note 43
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understand why it is excluded. This exception becomes strange when one
learns the Model legislation (under paragraph 3) issued by SADC and
COMESA includes it in the definition. In short this is not an exception in
this legislation. As the Amharic counterpart is “PhCH @v”1f” one may
even dare to conclude that a tractor used for plaughing may be excluded
from the ambit of this law.
The fourth element in Art.3 (1) is the word “road.” Road is also defined in
article 2(9) of proclamation”). It reads:

Road means any highway, urban or rural, street, parking or

terminal, bridge or any other passage customarily open for

vehicles.
This definition is also in line with the Model Legislation. Under Art.3 of
this Model Legislation, road means any highway, street, or other road to
which the public or any section thereof has access. However, road is
defined in the United Kingdom's law as “any highway and other road to
which the public has access. It means that a car park is not included in
such definition, and insurance is required when part of a vehicle is on a
public road after being driven from private property.89In this new law the
first draft excluded the word “rural” and in the public discussion,
conducted on Tikmit 16, 2000 E.C., participants strongly demanded its
inclusion and the recommendation was accepted.?° The definition of the
law under Art.2 (9) is broad as it is illustrative in nature. This should be,
I believe, warmly welcomed.
Another element pertains to “..unless a valid vehicle insurance
converge....” Coupled with the word “shall”, this element of the law
makes mandatory a certain insurance coverage. What constitutes this
insurance coverage and others would be discussed later on. Besides, not

only the coverage is obligatory, but also it must be valid. Once issued by

¥ Cited at note 81, P.360
“ Cited at note 61, P.4-5
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insurers, it must be renewed and satisfy the legal requirements imposed
by the law.
The last, but not the least could be discerned from “...against third party
risks in relation to such vehicle.” As to who are third parties and the
risks envisaged, I am going to discuss it soon. But at this juncture the
reader must aware that the whole idea of the Proclamation is to cover
third party risks.
Before winding up this section, a brief discussion must be made on
Article 3(2) of the proclamation which reads:
Notwithstanding of sub Article 1 of this article, the Ministry
may determine vehicles to operate on the road without
requiring compulsory motor vehicle insurance coverage.
This sub article is an exception to Art.3 (1), which requires obligatory
motor vehicle insurance against third party risks. The Ministry (Ministry
of Transport and Communications according to Art.2 (12) of the
proclamation) may exempt vehicles from buying this form of insurance.
The issue, however, is: which vehicles could be exempted from this
requirement? Before directly commenting on this issue, let me briefly
present the experience from abroad.
The exception of this kind was the earliest experience of Massachusetts
(1927) in the United States of America. If there is a substitute form of
security such as a deposit with a state treasurer of $5000 in cash or
stocks and bonds,®! the requirement of compulsory motor vehicle
insurance would not be imposed. In the present day England, vehicles
owned by public bodies, vehicles owned by a person who has deposited X
500,000 in court may be relieved from the requirement.9?2 Coming back
to Art.3(2) of the proclamation, participants or generally stakeholders
asked the presenter, Transport Authority Director, Ato Kassahun

Hailemariam, as to what is envisaged by this particular provision.

°! Cited at note 6, P.76-77
%2 Cited at note 81,
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He responded that if the country is in a war, for emergency reasons, only
vehicles under the ownership of the Ministry of Defense may be relieved
from the requirement. It was also indicated that even vehicles belonging
to the Ministry of Defense may be required to have compulsory third
party vehicle insurance in the time of peace.9 The implication is that
firstly unless another trend comes in the future via the Regulation , even
government owned vehicles are treated just like privately owned ones,
legally requested to buy this scheme. This requirement is again against
the Model Legislation in Paragraph 6(3). Secondly unlike other countries,
maintaining and guaranteeing payment in case of an accident against
third party cannot exempt one from buying compulsory third party motor
vehicle insurance. It seems that the legislature is strict in guaranteeing

compensation.

3.5.2.# Scope of Application

The idea under this sub-title is what is regulated by Procl.559/2008. In

other words, which activities or transactions of a motor vehicle owner

giving rise to liability are subject of the Proclamation.

As the title of the proclamation is clear enough and the provisions of the

proclamation here and there dictate, the proclamation minds the interest

of third parties in connection with motor vehicle accidents. The question

is: what do we mean when we say “third party.” Thanks to the drafters of

the proclamation, third party is defined under the Art.2(1) which goes:
Third party means any person other than the insured person,
member of the insured person’s family, the driver or any
person employed on a vehicle to which an insurance policy
applies at the time when an accident occurred giving liability

under such insurance policy.

% Cited at note 61, P.6
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For the time being at least two important points merit special
consideration. Firstly, the law defines third party as constituting any
person; everybody. In principle, therefore, everybody may be the subject
of the protection granted by this law. But, this principle, just like the
majority of principles in the legal profession, has certain exceptions. The
second point, exceptions to third parties, is exhaustively listed in Art.2
(10) of the proclamation. As to who is the insured person is easy to
comprehend: it is the person who owns and has an insurable interest on
a vehicle. The same holds true to the driver because he/she is a person
who operates, or actually drives the vehicle. Simply put, he /she
physically controls the vehicle. “Any person employed on a vehicle is a
little bit different from the former in the sense that it may include more
than one person. This will naturally include a person who assists the
driver, who collects money if the vehicle is a commercial one or a repairer
employed to repair the vehicle in case it gets mechanical problem.
Relatively unclear in this provision is the phrase “..member of the
insured person’s family...” Because the legislature in the first place
anticipants the controversy as to the meaning of this phrase, it gives
another definition under Art.2 (13) of the proclamation.

Family means husband, wife, child or any person who

cohabits with the insured.
Well, who is the husband, wife or child would be proved by legal
provisions in the family code or other facts, and hence this relatively does
not have controversy. One area of disagreement between litigants may
relate to”...who cohabits with the insured...” criterion. In short, who are
envisaged in this terminology? In his response to questions raised by
participant, the Director of Transport Authority responded that envisaged
in a phrase. “... Who cohabits with the insured...” are only guards and

servants.®* Evaluating the response with the Amharic version of this

* Tbid, P.7
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phrase (ANC ?oL.EC “17@9° 0@ [ think, has one basic difference.
While the drafter’s intention is to limit the scope of application of this
phrase only to guards and servants, what is actually legislated
incorporates persons other than guards and servants. The implication is
that in the opinion of the drafter grand parents or parents of the insured
who cohabit with him/her may be considered as third parties and the
legal protection is accorded to them, where as strictly considering the
Ambharic version of the phrase reveals that they are not considered as
third parties and are excluded from the legal protection. To be precise,
the latter position is right.

Another important point showing the scope of application is the type of
risks covered. Clearly indicated under Art.4(2) of the Proclamation and in
other provisions, the risks envisaged in the Proclamation are termed as
third party risks and include loss of life, bodily injury, damages to
property and emergency medical treatment. Death and injury, be it
serious or simple, are given legal protection. The damage to movable or
immovable property of a third party automatically entitles the latter to
claim compensation. As it is one of the objectives of this new law, not
only is the insurer expected to compensate loss of life, bodily injury or
damages to property, but also cover the expenses of emergency medical
treatment. The latter one may be included in the former two, but the
legislature has expressly referred it because of the reluctance of medical
institutions to give emergency treatment for fear that the expense may
not be paid. In fact this goes with the very objectives of the Model
Legislation.5

Another provision of the law showing its scope of application is indicated

in Art.7: It reads:

%5 The Model legislation on motor vehicle insurance is a protocol incorporated by the Southern African
Development Community such as Angola, Botswana, Lesotho, Malawi,Mauritious, Mozambique,
Namibia, South Africa, Swaziland Tanzania, Zambia and Zimbabwe, and the COMESA 22 members.
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The following shall be excluded from the coverage of any insurance policy against third
party risks:
1. Death or bodily injury to the insured person or member of the insured person’s
liability.
2. Liability in respect of death or bodily injury caused to a person hired by the
insured person and occurred in the course of such employment.
3. Damage to the insured vehicle
liability in respect of damage to goods carried on basis of rent or payment on the
insured vehicle; and

5. Damage to any property owned by or is under the custody of the insured person.

Coming back to the first sub Article of Art.7, it states that death or bodily
injury of the insured person or his/her family is excluded from this law.
They are also excluded in Art.2 (10) of the proclamation.

The insured or his/her family are out of the scope of the law because in
the first place the major objective of this law is to guarantee
compensation to third parties, and not other parties, and second, as is
indicated in the public discussion before the proclamation was
promulgated,®® to cover risks materialized on a person(insured) or his
family must remain as choice, and hence a right, and there is no public
concern to make it obligatory. Another point worth mentioning in this
sub Article 1, it seems that the exclusion only relates to death or bodily
injury to the insured person or his/her family. Does this mean for
example that property damage of the insured or his/her family is
included in the law? The answer is in the negative because the
cumulative reading of Art.2 (10) and 4(2) reveals that all risks of the
insured or his/her family are totally excluded from the scope of the
proclamation.

The second sub article of Art. 7 limits itself to the contractual or
employment relationship between the insured person and others.
Important to understand here is that death or bodily injury to a person

employed by the insured which occurred in the course of such

% Cited at note 61, P.7
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employment is not given legal protection. The points that merit special
consideration here are: who could be hired or employed by the insured
person and what does occurrence in the course of employment mean?
Does this mean also that these persons do not have legal remedies?
Considering the first issue, persons, of course briefly touched before, who
could be hired by the insured may include the driver, the keeper
(assistant), ticketer, or repairer or any other person, dependent on the
type of vehicle. These persons may not be entitled to the legal protection
of Procl.559/2008 when they encountered personal risks while they are
doing their jobs on the vehicle. In other words, in their functional duty
they may not be eligible to the protection accorded in the law. The a
contrario reading is that even though these persons are employed by the
insured, if there arises an accident inflicting harm upon the body of
these persons while they are not in discharging their employment duty,
for example, while they were walking around, they would fall in the scope
of the law. The same holds true on their property not carried on the
vehicle.

Just to repeat, in their occupational accident, these persons are excluded
from the scope of this law although they suffer personal damage. The
reason behind this exclusion is that there are other legal regimes
governing this situation. One of these legal regimes may be the labour
law, Procl.377/2003. In this proclamation, there are certain obligations
of the employer. For example, the employer, among others, shall comply
with the occupational health and safety requirements of the law and
ensure that the work place and premises do not cause danger to the
health and safety of the workers.%7 Besides, the employer shall be liable,
irrespective of fault, for employment injuries sustained by his worker.

But the employer would not be held liable for any injury intentionally

9 Procl.377/2003, Labour Proclamation, Art. 92
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caused.% When a worker sustains employment injury, the employer shall
cover general and specialized medical and surgical care, hospital and
pharmaceutical care and any necessary prosthetic or orthopedic
applications.?? The point, I believe, is not about legislating provisions of
such kind, rather whether these provisions actually guarantee
compensation to the worker. In fact, provisions of such kind were
stipulated in the law of torts and insurance for third parties. The fact,
however, was employees were not actually guaranteed their right to
compensation. While the law excludes drivers, keepers and others in
their occupational duty from its scope, regard was not had on whether
there is effective cover in the employment law. And this may be really one
of the problems of this new law. If we are determined to avoid the cry and
grief of citizens, at least using money as an instrument, we should have
extended the legal protection to everybody who sustains damage by
motor vehicles.

The third exclusion included in Art. 7 is damage to the insured vehicle.
This exclusion, I believe, is right when seen from two perspectives.
Firstly, if we include a duty up on the insurer to pay damage to the
insured vehicle, naturally this will increase the amount of premium to be
paid to them. Conversely speaking, when protection extended by this law
widens, the amount of premium required from the insured will also be
high. Seen from the insured and insurers side, this will have a negative
effect on the public. Secondly, this problem would be rectified if insuring
the vehicle itself is open to choice of owners than making it obligatory.
The fourth exception relates to damage to goods carried on the basis of
rent or payment on the insured vehicle. This has two points to be
considered. The goods were carried on either through rent or payment. In
the first instance, i.e., rent, the property may be useful to the owner of

the vehicle and he/she does not buy it and hence it is not under his/her

% Tbid ,Art. 96
P Tbid, Art 105
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ownership. It is used based on a rent contract. In the second one, goods
are carried on the vehicle for reward or payment. In short, there is a
contract of carriage. This is excluded from this law, because the contract
of carriage is regulated in the Commercial Code of 1960. Articles 561-603
of the Commercial Code regulate carriage of goods and passengers by
land. Particularly pursuant to Art.583 (1), the carrier shall, within the
agreed time, convey the goods to the agreed place with all customary care
and deliver them to the addressee. The carrier shall be liable for the loss,
whether total or partial, of goods for any damage thereto or delay in the
conveyance thereof.190 Another point here, however, is when Art.7 (4)
speaks of the exclusion on damage to goods carried on, it does not talk
about whether passengers are excluded from the law. It will be discussed
soon.

The fifth and last exclusion, because Art.7 is exhaustive, is damage to
any property owned by or is under the custody of the insured person.
The idea of this sub Article is what is discussed under sub article 1 of
the same Article. The owner of the vehicle must not be compelled to enter
into an insurance contract for properties belonging to him/her. It is up to
him/her to do that.

One last point that deserves separate treatment as far as scope of the law
is concerned is: Are passengers excluded from the scope of application of
the law? One may argue that because passengers are not third parties,
they cannot base their claim of compensation on Procl.559/2000.
Alternatively, they may base their own claim on contract of carriage in
the Commercial Code of 1960.101 But, the closer look at certain
provisions of the law and the way Art. 7 are stipulated compelled this
writer to arrive at a different conclusion. When one observes Art 2(10) of

this proclamation, third party is defined in the form of any person

"% Art 590 of the Commercial Code of 1960
"' During the discussions the drafters were of this opinion although the final version of the law does not

indicate this.
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excluding the insured person, his/her family, the driver or any person
employed on a vehicle. Passenger who is the insured or his/her family
may not qualify the definition of third party, and hence would be
excluded from the scope of the law. If a person is employed on the
vehicle, he is not a passenger and still is out of the scope. The
implication is that passengers who are neither the insured nor his/her
family can be covered under the “any person” phrase and hence can be
regarded as third parties. Another point justifying this position could be
gathered from Art. 7(4) of the Proclamation. It talks about the exclusion
of liability in respect to damage to goods carried on basis of payment. It
means that the carrier would not be answerable to property damages
carried for reward. It does not expressly say that the death or personal
injuries of passengers are out of the ambit of the law. Simply put no clear
indication to that effect. In effect contractual personal injury relationship
of the carrier and passengers are included but contractual liability of
damage to property is clearly excluded. In short, impliedly speaking,
liability in respect of death or bodily injury caused to passengers is given
protection by Procl.559/2008, but not their property damage. Thus, as
far as the passengers’ property damage is concerned they have to resort
to other laws. Another point corroborating this argument may be to see
the experience of other countries such as United Kingdom. This country
is selected because there is a striking similarity between Art.7 of the
proclamation and section 145 of their Road Traffic Act of 1988. The
latter, after enumerating the exceptions of Art.7 of our law, finishes by
saying that compulsory third party motor vehicle insurance has no
business to any contractual liability. The latter terminology obviously

includes passengers.102

"2 For more information: See cited at note 81, PP.358-360
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The Ethiopian law, however, does not have a stipulation of such kind
leading to a conclusion that Procl.559/2008 may include passengers as

one of its subject.

3.5.2.4. Insurance Policy
Another way of showing the substance of this new law is to see the
contents of insurance policy. Art.4 (1) of the Proclamation states that:
Vehicle insurance policy against third party risks shall only be
issued by insurance companies.
Two points need to be considered here. The first one is insurance policy
and second insurance companies. Thanks to Art.2(8) of the
Proclamation, insurance policy is defined as a contract whereby an
insurer undertakes to pay compensation to any third party for death,
bodily injury or damage to property caused by the vehicle of an insured
person. Insurance policy, per. Art. 654(1) of the Commercial Code, is
also defined as a contract. The difference between these two definitions is
that concluding an insurance contract in the Commercial Code is
voluntary, i.e., it is done through the free and full consent of the parties.
No one or no law forces the person who has an insurable interest to go to
insure his/her vehicle. But for third party risks, Procl.559/2008 obliges
the person to approach the insurer and conclude an insurance contract.
Once obliged, however, the insured person may choose an insurer to buy
the insurance policy.
Considering the second point, insurance company, it is defined under
Art. 2(2) of the Proclamation in that it is a company licenced to
undertake an insurance business in accordance with the relevant laws.
One relevant law, of course the main one, is Proclamation 86/1994,
Supervision and Licensing of Insurance Business Proclamation.
Presenting the details of this proclamation may put the writer in the
irrelevance, but basic requirements for a certain entity to carry on

insurance business are the following. The company has to be a share
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company, its capital must be between ETB 3-7 million (of course this is
currently under amendment), its principal officers (including the board
members) must be approved by the National Bank of Ethiopia and it
must get a licence.103 It is only through satisfying these basic elements
that a company is licenced to undertake insurance business. So long as
it satisfies the aforementioned requirements both government and public
insurance companies could issue vehicle insurance policy against third
parties risks. In this case, the Ethiopian system is different, for example,
from the Australian one in that in some states this business is
monopolized by state's insurance companies only.104

When Procl.559/2008 says the policy is to be issued only by insurance
companies, it becomes consistent with procl.86/1994 amending Art.656
of the Commercial Code.195 Because reference under Art.35 is made by
Procl.559/2008, the general provisions of the law of insurance
concerning insurance policy would be applicable to this new law. It is
only when these general provisions are in conflict with the provisions of
this new law that we must exclude their application.

3.5.2.0. Obligations of the parties

Let us discuss the duties of the parties, namely: the insured, the third
party who sustains damage and the insurer. As indicated before the
general provisions of the Commercial Code are applicable hand in hand
with this new proclamation unless they are inconsistent. Thus, the
duties of the insured would be collected from these two laws.

The first, of course the obvious, duty expected of the insured is the duty
to pay premium. Premium, pursuant to Art.2 (15) of the Proclamation, is

defined as the amount paid for an insurance policy. In spite of the fact

195 Art 4 of procl.86/1994

104 Cited at note 2

105 This Article states that the conditions on which physical persons or business organizations may carry on
insurance business shall be provided by law. This indicates that the 6 business organizations recognized by
the Commercial Code and even physical persons could be given the capacity to carry on insurance business
by law, although Procl.86/1994 and Pcocl. 359/2008 limit the business only to share companies.
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that this duty is not clearly indicated in this new proclamation,!%6 the
cumulative reading of Articles 654 and 666(1) of the Commercial code,
however, imposes a duty upon the motor vehicle owner to pay the
amount of premium. The amount of premium to be paid in compulsory
motor vehicle insurance is not to be agreed by the insured and the
insurer, it rather is to be decided by the government.197 The factors to be
considered and the process of determining the amount of premium and
other issues would be discussed in the next chapter. Thus, here one has
to understand the fact that the premium amount to be paid either in one
or more installments is not to be negotiated as between the contracting
parties.
Another duty is the duty to provide information as per Art.11 of the
proclamation. This Article states that:
Any person insured shall, where requested by or on behalf of
a person entitled to compensation, provide information on:
1) Whether the vehicle is insured; and
2) The conditions to which the insurance policy is subjected as specified in
the certificate of insurance pursuant to Art. 9 of the proclamation.
The request to be given information may come from either the beneficiary
of the insurance contract or from another person on behall of the
beneficiary. The law has entitled the latter to request information
because either the beneficiary has been seriously injured and hence
cannot physically approach the insured person or if death is involved in
the accident, it gives right for the beneficiary to claim it.108 The
information to be given includes whether the vehicle is insured. Although
insuring vehicles for third party risks is mandatory, sometimes the

insurer may not insure it for a number of reasons. However adequate the

1% One may, however, discern this duty from Art.27(b) of procl.559/2008

"7 Tbid

108 A 1t 705 of the Commercial Code stats that where no beneficiary has been specified or he has been
revoked or is not alive, the capital to be paid by the insurer shall be paid into the subscriber’s estate. This
indicates that unless such conditions are included, the compensation has become the estate of the
deceased allowing heirs, therefore, to request information to claim the compensation
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enforcement mechanism of this law is, naturally, as the experience of
other countries show,109 there may be some individuals who would not
discharge their legal obligation. If a person entitled to compensation or
other on behalf of the former requests information from the owner of the
vehicle and responded to the effect that the vehicle is not insured, the
remedies available to persons entitled to compensation are included, of
course these are to be discussed latter, under Arts. 20, 24 and 37 of the
Proclamation.
If the response of the owner is that it is insured, then he/she has to
again comply with Art. 11(2) of the Proclamation. In this case, he/she is
expected to disclose facts included under Art. 9(2). These facts include
name and address of the insured, identification plate, chassis and motor
numbers of the vehicle, the time of commencement and expiry of the
insurance policy, conditions subject to which the policy is issued,
persons or classes of persons entitled and name and address of the
insurer. The disclosure of these facts to the person entitled to get
compensation or his/her agent is duly imposed on the insured because
in the absence of this duty, the third party cannot claim compensation
based on Art. 17(2) of the proclamation. It is stated under Art.17(2) that:
Any third party entitled to compensation may submit his
claim, together with supporting evidence, directly to the
insurer.
In this provision there are basic rights of the third party who sustains
damage as a result of vehicle accident. Firstly, any third party is entitled
to compensation; secondly, he/she has the right to claim compensation
directly from the insurer.
This indicates that in principle the third party on whom damage is
inflicted may not go to the court having jurisdiction to claim

compensation. In this case, all the problems that were discussed in

19 11y many countries, there is a fund for victims of uninsured vehicles despite the fact that insuring is
obligatory. For details see: cited at note 81, P.379 and the following.
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chapter two of this paper, may not affect the interest of the party who
claims compensation. All expected from the latter, therefore, is to
corroborate his claim by evidence. The evidence may be taken from the
insured as it has the duty to provide it. It may also be taken from the
relevant Traffic Office or it may be proved before the insurer by
witnesses. One of the introductions of this new law is to entitle the
accident victim or his heirs, if there is death, to directly go to the insurer
so that compensation is to be awarded without passing through straight
jacket rules of courts. The two party system will naturally simplify the
three party claims system commonly seen in courts. But, the beneficiary
is expected to bring his claim with in two years from the occurrence of
the accident giving rise to the claim or from the day when the parties
knew of the occurrence.110

Another duty of the insured in relation to disclosure of information
relates to the duty to exactly state all the circumstances within his
knowledge that have direct effect on the risk to insurer undertaking to
insure.l!! In the discussion conducted on Tikimit (November) 27,2000
E.C. the drafters of Procl.559/2008 clearly indicated that, in spite of the
fact that the amount of premium is to be determined by the government,
the premium amount will definitely be different basing itself on the value
or the physical characteristics of the vehicle. Thus, whether a vehicle is
efficiently conditioned will be taken into consideration. This indicates
that before the policy is issued, the insured must exactly state all
material facts of the vehicle.

Another is the duty to notify the occurrence of accident pursuant to
Art.17(1) of the Proclamation. Any insured person shall, unless prevented
by the existence of force majeure, give to the insurer notice of an
accident caused by the insured vehicle immediately or at the latest

within ten days from the date of the occurrence of such accident. This

10 Cited at note 100, Art. 674 (1)
" Ibid, Art. 667
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duty is not a newly introduced one by Procl.559/2008 because this was
also imposed as a duty by the Commercial Code in its Article 670. The
difference of these two laws is the maximum number of days given to the
insured to notify the existence of the accident. While the Commercial
Code says the insured has to notify the insurer as soon as he knows of
such occurrence or within not more than five days, the new one states
immediately or at the latest within ten days from the date of the
occurrence of the accident. The legislature in the new law gives extra five
days for notification. This indicates that on the one hand the 5 days
requirement of the Commercial Code was not taken to be adequate by
this legislature and on the other the legislature wants to simplify the
claim system with the intention of guaranteeing payment to third party
victims.

Another duty of the insured is the duty to secure insurances coverage for
liabilities arising out of collision, roll, fire or explosion caused by the
insured vehicle and the fall of objects carried by the vehicle, its
accessories or tools being used in connection with the vehicle.l12
Previously, we discussed that liabilities arising from a vehicle, trailor or
semi-trailer could give rise to liability in the Proclamation.

Besides, under Art.15 (2), the legislature goes to the extent of regulating
even accessories and equipment that can connect the vehicle with its
trailer or semi-trailer. The duty of the insured is to insure liabilities
coming from the fall of the object carried by the vehicle and tools used on
the vehicle. This indicates that the scope of insurance coverage
guaranteeing compensation is understandably broad.

Now the question is what are the duties of the insurer? There are many
duties of the insurer as can be collected from this new law. The basic
duties of the insurer would be discussed now. Others, however, would be

touched in due course.

"2 Cited at note 97, Art 15

91



The first basic duty of insurers, defined as companies issuing vehicle
insurance against third party risk pursuant to Art.2(4) of the
Proclamation, is to accept the request of owners of vehicle insurance
against third party risks. Before the coming into existence of this new
law, insurers have discretionary power as to what kind of vehicle they
insure. In other words, an insurance company may not, for example,
insure a minibus taxi or an Isuzu truck for fear that these vehicles would
cause very serious accidents repeatedly. Nor are they compelled to insure
vehicles that are not efficiently conditioned or technically good. But, now
insurance companies are duty bound to accept insurance contracts
against third party risks. Just like the insured person, Procl.559/2008
does not clearly indicate this duty. But in the discussion held on this
new law, this duty was clearly indicated that insurers would not have the
right to reject the request of the owner against third party risks.113 But
this duty would raise certain issues to be considered.

Firstly, are insurers expected to insure vehicles which are not technically
fit? If so, do they have some rights against the owners of these vehicles?
Although not well researched, rumors are abundant that the majority of
vehicles driven in Ethiopia are either second hand or have been serving
for many years. This implies that these vehicles are not technically fit
compared with the new ones. If they are not in a good technical position,
the possibility that would cause accident is very high indicating that the
scope of the liability of insurers widens. This naturally would go against
their objective of profit making. In the opinion of the Transport
Authority,114 the rights of insurers may be safeguarded in either of the
following two cases. Firstly, whether a vehicle is technically fit or not is to
be decided by the Authority and other relevant authorities. The point is if
the annual technical fitness of a vehicle is such that it cannot be driven,

then the vehicle would be said of no use and its plate number would be

113 ited at note 61, P.8
' Ibid, PP. 8-9
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revoked. The questions to be raised here, however, are: does the
Authority have the required skilled man power to do so? Taking in to
consideration the reality now, is it that much serious in prohibiting such
vehicles from being driven? Could the technical fitness be done with in
shorter period of time? These questions would have their own negative
economic repercussions on insurers. Secondly, if the vehicle is not that
much technically fit or has served for many years, insurers would be
given the opportunity to require increased amount of premium. This
would not make technically unfit and old vehicles road worthy, an
important step in reducing traffic accidents.

Another issue may be: Can insurers depend on bad or good driving
capacity of the driver/owner in their duty to accept this form of
insurance? Let us briefly discuss the experience of other countries. In the
Compulsory Motor Vehicle Insurance Law of Massachusetts,!1> there
were three tiers of drivers; the first one are the normal, voluntarily
insured motorists. These do not have problem because insurers are
voluntary to insure them as they have good driving capacity and many of
them are very careful in driving. The second one are the assigned risks in
the sense that insurers prefer not to accept them as a policy holder
because they have bad driving capacity. In this case, a driver, who is
refused insurance, or received the notice that this existing policy would
not be renewed, must show that his application is rejected. In this case,
the person would be put in the assigned risk plan, where all insurance
companies are required to participate in the plan. The assigned risks are
assigned to each company in proportion to the volume of compulsory
insurance written.

The third one are those other than the assigned risks who are ordered to
be insured, but failed because of, for example, conviction for reckless

driving or cancellation of liability policy. The difference between the latter

3 Cited at note 6, PP.76-83
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from the former one is that the latter are less dangerous in driving. In
this case, they may appeal to the Board of Appeal saying that it is
improper and unreasonable to refuse the policy. The Board will decide on
the matter.

In France,!16 too, insurance companies ask the party who demands
coverage to come up with his/her record from previous insurers,
otherwise, the amount of premium would be high. Unless, hopefully, in
the forthcoming Regulation emerges the idea that the amount of
premium is to be dependent on the good/bad driving behavior of
motorists, this is not indicated in Procl.559/2008. If this factor is to be
taken into consideration in the Regulation, the fact that we do not have a
data base on good/bad driving capacity would be a problem leading. This
is unfair to insurers as they carry an economic burden of compensating
victims of such drivers.

Another duty easily discernible in the Proclamation is the obligation of
insurers to issue insurance policy, certificate and stickers.!1” Once
insurance companies and the insured concluded the contract of
insurance, they would issue the policy showing that the vehicle is
insured, certificate of insurance comprising Art.9 (2) of the proclamation.
Besides,as Art. 9(3) indicates that insurer shall endorse on the certificate
a declaration that the policy to which the certificate issued complies with
the law. Otherwise, insurers may be subject to the penalty stipulated
under Art.37 of the Proclamation. The certificate issued by the insurer
shall be valid for not less than one year from the date of issuance.!!8 This
reveals that parties in the insurance policy may agree any period of time
for which the policy is valid, but they can not have the right to lower it
below 1 year. The law maker, in our view, imposes such duty upon

parties in the first place in that concluding insurance policies have

16 Cited at note 34
"7 See Arts. 4(1), 9(1) and 12 of Procl.559/2008
"8 Ibid, Art.10
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administrative expenses and this has to be reduced by stipulating a
requirement of such kind and secondly, if the time could be lower than 1
year, this will open a door for fraud to be committed against third party

victims.

3.5.2.3 Extent of Liability

Another obligation imposed on the insurer is the duty to pay
compensation to risks covered in the insurance policy. Because issues
surrounding it are numerous and controversial in their nature, it has

been given separate treatment.

Art. 16(1) of the proclamation states that:
The amount of compensation due to damage caused by an insured vehicle
shall not exceed:

a) Birr 40,000 (forty thousand) in the case of death

b) Birr 15,000 (fifteen thousand) in the case of bodily injury and

c) Birr 100,000 (one thousand) in the case of damages to property.
One way of understanding this provision may be by posing issues.
The first issue is: is this in accordance with the Model Legislation of
SADC and COMESA to which Ethiopia is a party? This Model Legislation
in its Art.7 clearly indicates that the amount of compensation that the
insured is to enter, and hence the insurer to pay, may be decided by the
member states taking into consideration the economy and other factors.
Thus, Ethiopia will not violate its international duty by stipulating Art.16
of the proclamation. Second issue may be: is the extent of liability
arbitrarily set? The answer is in the negative in the sense that before the
final version of Art.16 of the proclamation, the extent of liability was
30,000 (thirty thousand) in the case of death, 12 (twelve thousand) in the
case of bodily injury and 100,000 (one hundred thousand) in the case of
damages to property.l1? The base of calculating this latter extent of

liability, as was revealed in the discussion, was not dependent on the

9 Cited at note 61, P.16
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macro and micro economy of the country. It was rather based on the
amount of compensation decided by courts for traffic accident victims, 120
In the discussion, however, in spite of the fact that insurers opine on the
otherwise, participants, however, strongly recommended to set the
amount of liability as stipulated in the Commercial Code.!2!

Against this background, let me discuss the extent of liability. As is
clearly indicated under the aforementioned Article, the legislature
stipulates the maximum ceiling of amount of liability that the inéurer is
to pay. The point that deserves discussion is that unlike the experience
of other countries, why does the legislature fix the maximum amount of
liability for each type of risks? There are two main factors as presented
by the drafters;!?2 namely, firstly, the interest of insurers in particular
and the public in general. The argument is that if the amount of
compensation to be awarded to third parties is greater than this one, the
amount of premium that the insurers would require and the government
will set increases. Needless to say, the amount of premium increases
when the risk involved is highly probable.

If the amount of premium is high, this will be cumbersome for the public.
If still the coverage is broadened without increasing the premium, this is
dangerous for insurers. It is dangerous because they may be expected to
pay a great deal of money disproportionate to the amount of premium
they collected. This will have its own repercussions on the economy and
the public in general. The second reason is that if a party is of the
opinion that the damage he sustains is greater than what is included
under Art.16(1), he may resort to Art.16(2) to claim greater amount of
compensation. It follows from this that what is included under
Art.16(1),therefore, is what could be claimed by the victim directly going
to the insurer. If the injured party feels that the extent of liability

120 Ibid, P.9
12 Cited at note 62, P.7,see also Art.597 and 598 of The Commercial Code
122 Cited at note 61, P.9-17
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included in Art.16(1) of the proclamation is unfairly estimated, he may
resort to the court having jurisdiction, naturally this is dependent on the
amount of claim and the place where the accident occurred to claim
against the insured person, and not the insurer, in accordance with the
law of torts of the Civil Code.

Another point is whether or not Art.16 regards the fault of the victim as
one factor. The closer look at this provision and the intention of the
legislature indicate that whether the victim was at fault was not to be
considered as a factor. Had this been envisaged, the legislature would
have indicated. But one must, however, be fair to the insurers that
intentionally committed fault must not be compensated. Taking into
consideration Art.16(2), we can conclude that the amount of liability
included in Art.16 (1) of Procl.559/2008, is an emergency one which
could be claimed directly from the insurer. Any amount greater than this
may be claimed from the insured in the formally established court of law
through tort action.

The closer look at Art.16 (1) of the Proclamation may have certain
problems. Firstly, the Amharic version and the English version of Art.16
(1) (a-c) do not convey the same message. Whether the amount of
compensation stipulated from a-c would be paid for each and every
victim or for the whole victims in the accident is not clearly indicted in
the English version. The Amharic version, however, is clear as the
amount of compensation is to be paid per person who sustains damage
in the accident. In the presence of the fact that the Amharic version is
superior to the English one, this problem of the law may be purely
academic.

The second problem of this law may be the type of payment that the
insurer is expected to discharge. Nowhere in the Proclamation 1is
included as to whether or not the amount of compensation to be paid is
effected in the form of arrears or lump sum. One may say that this is not

a problem of the law, but one can be sure that this could be one cause
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for litigation. As a source of litigation it may delay the payment of
compensation to be effected immediately after the occurrence of the risk.
This naturally is against the very objective of Procl.559/2008.

The other problem of the law could be discovered when the amount of
compensation stipulated in this provision is compared with the
Framework for Regional Model Motor Vehicle Insurance Legislature (or
shortly the Protocol) adopted by SADC and COMESA countries. It has
been clearly indicated under Art.7(2) that the amount of compensation
decided by each member states may be reviewed at least annually by the
relevant government organ of states after taking into consideration the
cost of living in the country. Art.16 (1) of the Proclamation is not
designed in such a way. Surprising, however, is Art 27(6) of the
Proclamation in that the Board has the power to study on policy matters
relating to premium amount and submit the same to the government so
that it could be adjusted. Does this mean that the amount of premium
would be adjusted without adjusting the amount of compensation? This,
I believe, is against basic insurance principles and rights of persons who
sustain damages.

Another problem is the concern of insurers. In the latter dated Sene
(June) 19, 1998 E.C., Association of Ethiopian Insurers,!23 sent a letter
to the Transport Authority, the drafter of this new law, saying that this
new draft law does not take into consideration generally the economic
interest of insurers. One point of controversy raised by them was that the
draft law (the final version is the same as the draft) in its extent of
liability does not take into consideration the age, educational status,
physical characteristics and other factors of third parties. This would
make the obligation of insurers onerous and will put in the position that
the insurer may not be interested to control the whole transaction. But,

this worry of insurers has been given a “deaf ear.” This is not, however,

1% Association of Ethiopia Insurers, letter written under its temporary General Secretary Tefera Demes,
H.am(1"7/008/98, Sene 19,1998 E.C. Addis Ababa, Ethiopia
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that much surprising in the presence of the fact that much, if not all,
compulsory motor vehicle insurances interfere with the contractual
rights of insurers for the benefit of third parties.
Connected to the duty to compensate the third party are restrictions,
conditions or warranties that the parties stipulate in their insurance
policy or contract. Procl.559/2008 has come up with a different trend of
insurance polices. Let me discuss the restrictions or conditions of
insurance policies stipulated in the law; namely Art.5 and 6.
Art. 5 of the proclamation states that:
A certificate issued in accordance with this proclamation shall not make
restrictions on the obligations of the insurer to pay compensation on grounds
of:
1. The age, physical or mental conditions of the person driving the
vehicle
2. The conditions, horse power, cylinder capacity or value of the
vehicle.
3. the number of persons, the carrying of any particular apparatus,
weight or physical characteristics of the goods that the vehicle
carries; or

4. the time at which or the area within which the vehicle is used

At the time of the accident, whether the car was driven by a minor, a
disabled one, such as visually impaired, or an insane person does not
exempt the insurer from his duty of paying compensation. Whether the
vehicle is technically good or bad or generally whether it is efficiently
conditioned or whether the market value of the vehicle is great or not is
irrelevant as far as compensation is concerned. If, at the time of the
accident, the motorist carry persons or weight with out observing the
vehicle’s capacity, these cannot be defenses to be invoked by the insurer
against third parties. The same holds true to the physical characteristics
of goods carried such as inflammables or explosives. Whether the road is

unsafe does not matter. This naturally shows the uncompromised
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determination of the legislature to guarantee compensation to third party
victims. The legislature’s determination could also be read from Art.6 of
the Proclamation which states that:
Any condition in a vehicle insurance policy providing:

a) No liability shall arise under such policy; or

b) Any liability so arising shall cease in the event of some specified

thing being done or omitted to be done after the happening of the
event giving rise to a claim under the policy shall be of no effect.

This article widens the scope of application of Art.5 in that while the
latter is exhaustive in its list, Art.6 makes it illustrative in that any
condition attached in the compensation duty of the insurer is void as far
as direct compensation is concerned. While considering this strict part of
the law, there are two interests; namely, the interest of third parties and
the interest of insurers. The reading of Articles 5 and 6 easily indicate
that the interest of third parties is given higher priority. The very
objective of the proclamation guaranteeing compensation to third parties
as could be read from its preamble is reflected in the substantive part of
the law. The idea to compensate third parties by any means is to be
warmly welcome but, at least out of curiosity, let us indicate the
following issues. Why should an insurer be liable to a third party if, for
example, the insured has failed in the most deliberate and dangerous”
way to keep his vehicle roadworthy? Why should the insurer pay
compensation just because the insured deliberately violates traffic rules
such as not observing the carrying capacity of the vehicle? Is the insurer
expected to compensate the victim if the latter does not mitigate the
damage?
These questions will have their own economic repercussions up on the
insurers. But, this new law, in spite of the fact that the rights of third
parties is given priority, tries to take into consideration the economic

condition of insurers. Art.6 (2) of the proclamation stipulates:

100



Nothing in sub Article (1) of this Article shall be deemed to
render void any provision in any such policy requiring the
person insured to repay to the insurer any sum which the
latter may have become liable to pay under the policy, and
which have been applied to the satisfaction of the claims of
third parties.
The idea in this sub Article is that the insurer and the insured in their
policy may stipulate a condition to the effect that once the insurer paid
the compensation to a third party who sustains damage, he may resort to
the insured to claim it. In effect, after the compensation is effected its
exact amount may be claimed by the insurer from the insured. One way
of avoiding the seriousness of this new law by insurers may be, thus, to
stipulate a condition of such kind in the policy. This right of the insurers
may, however, be affected firstly by the financial irresponsibility of
motorists and if the insured person is unable or reluctant to pay, they
may go to the court confronting all its problems. Seen from the fairness
angle, however, it is fair if insurers litigate than the person who sustains
harm.
Another provision of the law that imposes, a duty up on insurers is the
duty to satisfy judgments even when the insurers could legally avoid or
cancel the policy. Art.18 (1) of the proclamation states:
Where a judgment is rendered against an insured person in
respect of any liability covered by a vehicle insurance policy,
pay to the judgment creditors any sum payable under the
judgment including costs and interests.
One question may be raised here. In the presence of Art.17(2) of the
Proclamation that entitles any injured third party to go directly to the
insurer to claim compensation, why a case involving a claim for
compensation be instituted in the court having jurisdiction? If this is the
case, does this law guarantee compensation? Despite the existence of

Art.17(2), it could be argued that the claim of compensation of third
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parties against insurers may not always be settled as aspired by the
legislature. In the process of claiming, many issues leading even to court
litigation may come. The insurer, basing itself on the policy or others
may be of the view that it does not have the duty to pay compensation. In
this case once the insured third party exhausted all the administrative
remedies, resorting to the judiciary may be a must. Well, the injured
person in this case will be confronted with rampant problems of the
court.

Coming back to the elements of the aforementioned provision, it tells us
that once a policy, and hence a certificate is issued and delivered to the
insured and a third party has obtained judgment against the insured,
even though the insurer can cancel the contract or have already avoided
or cancelled it, it is expected to pay the required amount that can not
exceed maximum amount of compensation indicated under Art.16 of the
Proclamation. In the opinion of insurers, however, this is against their
economic interest.!?4 In the first place, why, they questioned, insurers
are to pay compensation under a policy concluded but is capable of being
cancelled? Well, this question does not hold water in that, as Art. 6 of the
Proclamation is clear, conditions stipulated in the policy that can exempt
the insurer from its duty of compensation shall be of not effect. As far as
fairness is concerned, in the opinion of this writer, a stipulation of such
kind must be put in place. The problem, however, is when one considers
the second alinea-may have avoided or cancelled. Despite its greater care
to victims, imposing a duty up on the insurers to a policy which is
already cancelled or avoided may be unfair. It is illogical because the
provision does not clearly specify the legal consequences when the
accident occurs. In other words, what if the policy was cancelled before
the accident? What about if it was cancelled after the accident? It could

be good if Art. 18 of the proclamation limits itself in the latter condition.

** These questions are collected from an informal interview conducted with insurers
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If, however, the legislature is of the view that the insurer is also expected
to compensate accidents, which occur after the cancellation of the policy,
may be for the expiry of the period of policy, this is really imposing
illogical and cumbersome duties up on insurers. If this is the case, what
is the role of the insurance fund that will be discussed in the next
chapter?

Then strict duty to satisfy judgments may be lessened in the policy by
insurers. That is insurers may stipulate a term in the policy that once
they pay the required amount of money, they may resort claiming same
from the insured, however problematic this remedy may be.

Although Art.18 of the Proclamation is the same as section 151 of the
Road Traffic Act of UK,125 our law disregards conditions given recognition
in the latter law. The failure of regarding such conditions, however,
makes the law unclear in relation to the following issues. Whether the
right in Art.16 of the Proclamation can be exercised where the insurer
was not given notice as to the legal proceeding instituted against the
insured by the victim. Given Art.18 (2) of the proclamation- the court
that renders judgment shall issue execution order accordingly, whether
this right is exercisable where execution of a given judgment has been

stayed pending an appeal.

3.5.2.# Emergency Medical treatment

Art. 34 of Procl.559/2008 stipulates the emergency medical treatment
that a person who sustains damage will be provided. Pursuant to this
legal provision any person who has sustained injury caused by a vehicle
accident shall be entitled to emergency medical care costing up to Birr
1000 (one thousand) whether he is a third party or not as defined under
the Proclamation.

Two points merit separate discussion here. Firstly, emergency medical

treatment is to be given not only to third parties but also others such as

125 Cited at note 81, P. 376
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the insured, the drivers, persons employed on the vehicle or the insured’s
family. As discussed in the objective part of the law in this chapter,
providing emergency medical care to victims of vehicles accidents must
not discriminate third parties from others. When a person is about to die,
let him first get emergency medical treatment without considering his
status in the accident. In short, humanitarian consideration demands
non-discrimination. Thus, the legislature’s decision to include non-third
parties in its emergency medical treatment regime excluding them from
other rights is to be applauded.
The second point relates to the amount to be paid for medical treatment.
The maximum payment is 1000 Birr. In the COMESA’s Yellow Card
system, however, it costs up to 150 USD (almost 1500 Birr now). In the
discussion for the promulgation of this new law, participants strongly
recommended the increase of this amount of money given that the costs
of medical treatment are increasing from time to time. But, the
respondents were not ready to accept the recommendation by giving the
following reason.
“Of course the accident involves more than 1000 birr. The idea
of this 1000 birr is not to cover all medical bills.
This amount would be in the first place paid by the parents or
the injured person, and latter to be claimed from the insurer or
the fund. But, until such time that parents of the injured
person arrived in the hospital or generally medical
institutions, experience in Ethiopia shows that these
institutions are very reluctant leading to the death of persons,
who could have been saved had the treatment been given
immediately, the 1000 birr would guarantee emergency

medical care.1?6 (Translation mine)

126 Cited at note 61, PP.10, 13, 17




The reason forwarded seems logical, but still, in our brief, it does not
take into consideration the cost of living. It would have been better had
the maximum amount been subject to revision by the relevant
government organ. As one of the objectives of the law, in order to
guarantee emergency medical treatment, Art.34(2) of the proclamation
imposes a duty up on them to provide emergency medical treatment to
the victim when approached by such victim. But they are entitled,
pursuant to Art.34 (3) of the same, to claim this payment directly, and

without first going to the court, from the insurer or the fund.

3.5.2.9 The Yellow Card System
Though not clearly indicated in Procl.559/2008, one of the objectives of
this law is to give recognition to the yellow card system put into practice
in SADC and COMESA member countries.127 As a member of COMESA,
Ethiopia is expected to incorporate this system in its domestic legislation.
Art.33 of the Proclamation recognizes the yellow card system. Sub Art.1
of this article states:
The driver of any foreign registered vehicle permitted to be
driven on the roads of Ethiopia shall possess a valid
certificate of insurance and insurance sticker or, where the
insurance policy is not issued by a local insurance company,
he shall produce a yellow card or an equivalent proof of
insurance coverage.
Two points, among others, may be briefly treated here. In other words, a
foreign registered vehicle to be driven here has two options as far as
insurance coverage is concerned. The first one is to approach Ethiopian
insurers and conclude an insurance policy and hold the certificate of
insurance and sticker guaranteeing insurance coverage for third party
risks, or second, the driver should produce a yellow card or its equivalent

as a proof for its coverage. While the first one is to be done in Ethiopia,

127 Ibid, P.11
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the second one is issued by a country where the vehicle is registered.
« . Its equivalent...” used in this sub Article shows that in as long as the
compensation to third parties is guaranteed, vehicles registered outside
the COMESA or SADC countries may be driven in Ethiopia. This
approach would facilitate the road transport of COMESA, SADC or other
economic communities.

Sub Article (2) of Art.33 imposes another duty up on the drivers of
foreign registered vehicles in that the amount of coverage against third
party risks caused by any foreign registered vehicle shall not be less than
the amount of compensation included in Art.16 of the proclamation. The
a contrario reading of this provision is that any amount of liability
beyond the amount specified in Art.16 of the proclamation may be
indicated in the policy. In this case Ethiopian third party victims of
vehicle accident may claim a greater amount of compensation from a
foreign insurer themselves on the amount in the policy. This way of
legislating is good since it takes into consideration the difference of legal
systems in the COMESA or SADC countries and by doing so, third party
victims in Ethiopia may avail themselves of the greater protection
accorded there.

Considering Art.33 of the Proclamation has its own problems. It seems
that this provision of the law regulates foreign registered vehicles vis-a-
vis Ethiopian third party victims. In other words, only regulated is the
accident that a foreign registered vehicle causes here in Ethiopia. It does
not for example answer the following questions: who would issue the
yellow card to Ethiopian vehicles to be driven in SADC and COMESA
members? Is there a government organ to do so? Has this task been
delegated to insurers? If these questions are not clearly answered, what
is the fate of Ethiopian vehicles in member countries? This, I think, is

one of the substantive defects of this new law.
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CHAPTER FOUR

Compulsory Third Party Motor Vehicle Insurance: Institutional

Framework

4.1 Introduction
Previously, this writer tried to discuss, at least posed for consideration,
the theoretical background of laws relating to vehicle accident, their
practical economic implications on the third parties who sustain damage,
substantive issues relating to the new legal regime governing this
transaction and others. In this chapter, the implementation procedures,
the respective institutions and problems relating to the enforcement
mechanisms of Ethiopian Compulsory Third Party Motor Vehicle
Insurance will be given separate deliberation. From the very outset it
must also be clear that connected to the enforcement mechanisms,
substantive laws may also be discussed. In the meantime, particular
attention will be exerted as to the issue whether or not the intended
objectives of the law can be achieved by the institutions given implied or

explicit reference. To do so, comparative analysis will also be made.

4.2 Implementation Procedures

The implementation procedures of this new law may be of two kinds;
namely, those expressly included in the Proclamation and those that
could be indicated in its Regulation, Directives and other laws. So far,
while this paper is written, a regulation or directives for the proper
implementation of this new law has not been officially prepared and
issued.! Thus, owing to this reason, the writer, therefore, will restrict
himself to discussing or analyzing procedures found in this new law.

A closer look at the Proclamation reveals that one way of implementing
the law is by displaying insurance sticker on the wind screen of vehicles.2

As discussed in chapter three of this paper, once a policy is concluded by

! Interview with Ato Fissihe G/Wahd, Head, Legal Department, Transport Authority and W/rt Tigist Assefa
Lawyer, Ministry of Transport and Communication, interviewed on December 01, 2008
* Art. 12 of Procl.559/2008
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the insured and the insurer, the latter is imposed with a duty to issue
certificate of insurance to the former. Besides, as one obligation of the
insurer, Art. 12(1) of the Proclamation states that any insurer shall
provide insured persons with insurance stickers and if it is lost or
mutilated, a copy of it would be given pursuant to Art.14 of the
proclamation. As to what sticker is and its form have not been
determined in the law. Sub Art. 2 of this article also stipulates that in
case of a vehicle having windscreen, the sticker shall be displayed fully
on the screen. If the vehicle does not have a wind screen, such as trailer
or semi-trailor, the driver is expected to keep with him/her.® One
important point to note here is: what is the significance of insurance
sticker in the Ethiopian compulsory motor vehicle insurance? The
intention of the legislature in this matter could be collected from Art.13
of the Proclamation. It is stipulated that:

The absence of insurance sticker shall constitute a prima facie

evidence that the vehicle has not been insured and the police

shall have the power to detain such vehicle till the appropriate

certificate of insurance is presented.
It is indicated hereinabove that the absence of insurance certificate is to
be presumed as the vehicle is not insured. The implication is that the
existence of insurance sticker either on the windscreen or otherwise
shows that the vehicle is insured and its owner or the driver has
complied with the duty of this new law. In fact, a similar presumption is
taken in the United Kingdom, too, despite the fact that the naming
differs.

“..The insurance -certificate or cover note issued by the

insurance company constitutes legal evidence that the vehicle

specified on the document is insured.”*

? Ibid, Art.12(3)
* Wikipedia, visited on December 08,2008
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As is indicated before, even though almost all states in the USA have
compulsory third party motor vehicle insurance, their enforcement
mechanism differs. A nearly similar enforcement mechanism for example
is used in OntarioS in that an operator of a motor vehicle on a high way
shall have in the motor vehicle at all times first an insurance card for the
motor vehicle and second an insurance card evidencing that the operator
is insured under a contact of automobile contract. Insurers or their
agents have the duty to issue an insurance card to a person with whom a
contract of automobile insurance is made or whose contract of
automobile is renewed.

Another point included in Art. 13 of the Proclamation is detention. If the
vehicle does not have a sticker on its windscreen or if the driver cannot
produce upon the request of the police, the police shall have the power to
detain the vehicle. The same methodology is used in Ontario,® and the
UK.” But, the difference relates to the details of the enforcement
mechanism enshrined in these laws. The duty imposed upon the police
to detain the vehicle in Ethiopia is not time bounded. It simply states
“ .till the appropriate certificate of insurance is presented.” In Ontario,
however, three months period is the maximum period.8 Other issues that
could be deducted from Art.13 of the Proclamation includes the
following. Under whose costs that the vehicle is to be detained? The
police? The defaulter? Whose expense covers for the care of the motor
vehicle? Let us assume that these costs are to be covered by the
defaulting owner, do the police have a lien right upon the vehicle? What
if, for a number of reasons, the owner does not timely produce the

certificate? Is failure to produce a crime? Some of these questions and

3 Ontario, Compulsory Automobile Insurance Act, accessed at http://www.c-laws.gov.on.ca-accessed, — on
12/11/08- see section 3 and 6

® Ibid, see Section 7

7 Cited at note 4,

¥ Cited at note 5, section 7
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others hopefully may be answered in the regulation or directives to be
issued in the future.
Another procedure included in the law for its implementation is Art.37 of
the Proclamation. This provision of the law at least impliedly compels
vehicle owners to discharge their duties included in the new law under
consideration. By punishing those who deviate from the law, it deters the
wrong doers. It reads:
Unless otherwise a maximum penalty is incorporated in the
Penal Code, any person who violates the provision of this
proclamation or regulations issue pursuant to this
proclamation shall be punished with a fine from 3000 (three
thousand) up to 5000 (five thousand) or with imprisonment
from one year up to two years.
Three elements of this law deserve separate treatment. Firstly, the
phrases “unless otherwise a maximum penalty is incorporated in the
Penal Code...” indicates that if the legislature of the Criminal Code of
2004 or others stipulates a punishment above that included in the
aforementioned Article, the former would be applicable. This reference of
the law may have contained two points. In the first place, the legislature
believed that the law meant to regulate crimes is principally the Criminal
Code and the second point may be the legislature of Procl.559/2008 is
strict up on those who deviate from it and the best way to correct them is
by imposing more punishment than included in the above Article.
Secondly, for a person to be punished per Art.37, he/she must violate
this Proclamation or Regulations issued pursuant to the Proclamation.
Two things may be noted here. First, those Regulations issued which are
consistent with the Proclamation that are capable of making the
defaulter criminally liable. The second point, however, is an issue which
is not taken into consideration by the legislature: what if a motorist
violates Directives issued by the relevant government bodies issued

pursuant to Procl.559/2008 and its Regulation? Does this failure carry
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criminal punishment? [ think it could be better if Art.37 should contain
these points. But, through interpretation, we can arrive at the conclusion
that this failure may carry criminal punishment.

The third basic element of Art.37 is the forms of punishment. There are
two forms of punishment; namely, punitive damage and imprisonment.
In the former, the amount is from ETB 3000-5000. This amount of
money obviously is not an amount of money that is to be given to a third
party victim. Rather, this is a punitive damage that is going to be paid to
the state with the idea that it will deter future wrongdoers. The second
one is imprisonment. As the number of years is from one year up to two
years, the imprisonment may even include a rigorous imprisonment?
that the defaulter is strictly expected to be confined in prisons without
any conditional release.

Just out of curiosity, the following issues may be forwarded against
Art.37 of the Proclamation. Firstly, in addition to the forms of
punishment recognized in above legal provision, why did the legislature
not include suspension of licence of a driver for a certain period, unlike
the experience of other countries?!0ls that because this is regulated by
Procl.600/2008 and other Traffic laws? Second, whether the punishment
in this legal provision is equally applicable to a motorist who commits the
fault once and to another who repeatedly commits it is not clearly
defined. If one argues that this is to be regulated by the Criminal Code,
this could have been right had the legislature expressly referred it under

Art.35 of procl.559/2008.

? Art. 108(1) of the Criminal Code 2004 states that with out prejudice to conditional release, the sentence of
rigorous imprisonment is normally for a period of one to twenty five years but where it is expressly laid
down by law be for life.

1 Cited at note 5, section 3

111



4.3 Implementation Institutions
4.3.1 The Insurance Fund and its Organs
4.3.1.1 The Insurance Fund
One thing is sure. In spite of the fact that this new law has imposed a
duty upon owners of vehicles to buy insurance policies for third parties,
there may be owners who may not discharge this legal duty. In other
words, the experience of other countries on this law from its inception to
modern times witnesses that however effective the enforcement
mechanism may be, there would be defaulters. Successfully achieving
the intention of the legislature must therefore, be targeted at reducing
the number of these defaulters. The earlier laws of compulsory motor
vehicle insurance for third party risks show that there has to be a fund
or other financial source that could close the inevitable gap of this law.
For example, in Massachusetts, New York and North Carolinall in the
USA, there have been Unsatisfied Judgment Fund acts and Uninsured
Motorist Coverage as there is a substantial gap of the law on:
Uninsured drivers, hit and run drivers, those driving stolen
vehicles, registered vehicles which were somewhat not
insured, unregistered vehicles and others.1?
In France, a guaranty fund was established by the French Parliament to
award compensation to victims of accident who would otherwise be
without relief. This fund is aimed at indemnifying traffic accident victims
whose wrongdoers are either unknown or their vehicle uninsured.!3
In England, it seems that such fund has a very extended historical
development. Just to be brief, England had three agreements concluded
between the insurers, motor insurer’s Bureau (M.I.B) and the Minster of

Transport. The first one is entitled “compensation of victims of uninsured

Il Robert E. Keeton and Jeffrey O’Connell, Basic protection for the Traffic Victim: A Blue Print for
Reforming Automobile Insurance ,1965, PP. 109-118
12 -
Tbid
BSuzanne Tune, Establishment of “funds De Grantia’ to Compensate Victims of Motor Vehicle Accidents,
American Journal of Comparative Law, Vol. 2, 1953, P.232
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drivers,” the second “compensation of victims of untraced drivers,” and
the third agreement provides for an accelerated procedure for claims in
respect of the victims of hit and run drivers.!* The first two laws pertain
to the substance and the second to procedure.
Coming to the first agreement, it states that:
If a person injured or killed in a road accident, or whose
property is damaged there in, obtains a judgment in respect of
any liability required to be insured against, and if that
Judgment is not satisfied in full within seven days, the M.I.B
will satisfy it. Thus, the cases of uninsured driver and the
driver without effective insurance are covered.15
There are certain condition precedents to the M.I.B.’s liability, such as it
must be given notice before or seven days of the commencement of the
relevant legal proceeding, it must be supplied with any information it
reasonably requires and others.16
The second agreement serves victims of untraced or unidentified
wrongdoers. But, before this agreement is put into implementation, the
following conditions must be satisfied. Firstly, the applicant must be
unable to trace the wrongdoer. Secondly, the death or injury on the third
party must have been caused in circumstances such that on the balance
of probabilities the untraced person would have been liable. Third, the
liability must be one which is compulsorily to be insured. Fourth, the
application must be made in writing and others.17 The third agreement,
as said earlier, deals with, and provides for, a quicker procedure for
settling such claims where no known motorist was involved.
Turing into Ethiopian Law, Procl.559/2008, an insurance fund and its
objectives are clearly indicated in Arts.19 and 20 of the proclamation. At

this juncture, the reader should know the fact that the idea of

" John Birds, Modern Insurance Law, 4%edi 2003, PP. 379-387
" Ibid
'® Ibid
"7 Ibid
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establishing this fund does not have different reasons, and hence
objectives when compared with the experience of the aforementitioned
countries. Art.19 of the proclamation reads:
An insurance fund (hereinafter the “fund”) is herby
established as a permanent financial source to be deposited
in a special account to be opened in the National Bank of
Ethiopia.
Three points are included here. First, the fund is a financial source; a
source that would compensate certain victims, and second, it is
permanent. If we say that even developed states cannot totally avoid car
accidents, let alone undeveloped ones, or simply this is a fact that cannot
totally be avoided, and hence-permanent, a non-temporary financial
source should be established to guard against such accidents. The third
one relates to the place where this account is to be maintained and its
nature. In the discussion, participants were very curious why it should
only be maintained in the account of the National Bank of Ethiopia
although the respondents did not respond the question.!® The type of
account is not an ordinary one; rather it is a special account.
Art 20 of the Proclamation is very clear as to the objectives of the fund.
The objectives of the fund shall be to provide emergency medical
treatment to any person injured by any vehicle accident and to provide
compensation to a third party victim of an accident inflicted by
uninsured or unidentified vehicle. When we consider the first objective, it
provides emergency medical treatment to any person, including the
driver, the insured, the insured’s family, others employed on the vehicle
and third parties. The idea of entitling everybody who sustains injury as
a result of automobile accident to the benefits accorded by the fund, as

discussed before, may still be based on the idea that no body should be

¥Minute of Infrastructural Affairs Standing Committee, Legal and Administrative Affairs Standing
Committee, and Trade and Industry Affairs Standing Committee, Conducted on Tikmit 27,2000 E.C
(attached at the end of this paper -attachment no.4),p.15
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excluded from getting emergency medical care. The foregoing has to be
qualified, however. It is only for hit and run victims that the fund is to
pay the required emergency care. If the tortfeasor is known, the medical
institution, as Art. 34(3) speaks of, shall claim its fees directly from the
insurer. The idea that the fund is aimed at compensating uninsured or
unidentified victims is clear. But, one may pose a number of questions
on Art.20(2): could the fund office recover the amount of compensation
paid to the victim if the tortfeasor is known? Does the fund to indemnify
the victim in cases when the motorist does not have adequate insurance
coverage? Is the fund office expected to pay if the victim has personal
insurance such as health, death, and accident? Does this provision of
the law have conditions just like in England? What if the vehicle was
stolen at the time of committing the fault? Does this illegal transaction
entitle the victim to resort to the fund if the owner, has raised this
defence? These and other questions hopefully will be answered pursuant
to Art.24 and 27(2) of the Proclamation, in the Procedures and directives

that would be established by the Board.

4.3.1.1.1 Sources of the Fund

The other controversial issue of this new law may relate to its sources.
Art.23 of the Proclamation states that the source of the fund shall be
drawn from the proceeds of insurance tariff. In its sub-Article 2, the rate
of the insurance tariff is to be determined by the government on the
basis of studies conducted by the Board.

One point that demands special deliberation is the economic effect of this
provision on insurers. In chapter three of this paper it has been indicated
that insurers have been imposed with the duty to pay the amount of
liability included under Art.16 of the Proclamation. This is an absolute
duty since no condition or exception can be invoked so that the insurer
would be exempted from this duty. Besides, even though the insurer

does have the right to avoid or cancel the contract or have already
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avoided or cancelled it, it will not be exempted from discharging its duty.
One way or another these have their own negative influence on a
business organization established to make profits.
Another strict provision of the new law also relates with the insurance
fund. This particular fund shall be established by withdrawing proceeds
from the insurance tariff. In other words, the government, on the
recommendations of the Board, would decide the rate of this tariff.
Incidentally, whether this tariff is to be drawn from automobile insurance
proceeds or from all other forms of insurance is not clearly indicated
Hete:
In other countries, unlike Ethiopia, the source of this fund is not
exclusively levied on insurers. South Africa, for example,

“allocates a percentage of the money from petrol into the road

accidents fund which goes toward compensating third parties

in accidents.”?
In other countries, too, the money is to be withdrawn from punitive
damage that is imposed up on defaulters, partly from the government
and other sources.?°In Ethiopia, however, the legislature, I believe, does
not seriously take into consideration the interest of insurers at least for
two reasons. Firstly, the legislature should have included other
additional sources for the fund. If we say that vehicle accidents in
Ethiopia is increasing at an alarming rate, then this would create a very
high possibility that the torfeasor may not either be traced or insured
leading to the conclusion that many victims may claim compensation
from the fund. This, however, is to be met solely by the insurers. This
fact coupled with the small amount of profit that insurers make each
calendar year when compared with Banks may make insurers in a

financially depressing environment. This, I believe, is unfair. The second

19 Cited at note 4
20 Cited at note 11, P. 522
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reason is this new law does not say something if the amount of
insurance tariff to be withdrawn decided by the government is unfairly
determined. Can insurers appeal against the decision? Where? Those
questions are not also answered in the Proclamation. A closer look at
Art.23(2) also shows that the insurance tariff could be varied considering
the reality from time to time. One could, however, get surprised why this
is the case given the fact that the amount of compensation that the fund
is to effect under Art.16 of the Proclamation can not be varied from time

to time.

4.3.1.2 Organs of the Fund
Once the proclamation established a permanent financial source for hit
and run victims, it has also established two principal organs which, the
legislature believes, would enforce, and hence achieve, its objectives.
Pursuant to Art.21 of the Proclamation, these two organs are a Board
accountable to the Ministry (i.e., Ministry of Transport and
Communications per Art. 2(12) of the same) and an autonomous office

having its own juridical personality. Let me see them turn by turn.

4.3. 1.2.1 Board of the Insurance Fund

From the very outset, it should be clear that only a single board of the
fund is to be established as Art. 21(1) clearly indicates. The issues
following are: who are the members of this Board? What are the powers
and duties of the board?

Turing to the first issue, Art.25 of the Proclamation governs it. In its sub
Article 1, the Board shall have members consisting of the concerned
government institutions and insurance industries. Which are the
concerned government institutions are not indicated in the definition
part of the Proclamation. But, even though it would be indicated in the
regulation or directives to be issued in the future, the term concerned

government offices may include the National Bank of Ethiopia, the

117



Ministry, the Traffic Offices, the Transport Authority or Regional
Transport Bureaus. It is one of these governmental institutions that
chairs the Board. The other member of the Board are insurance
companies. Of course, it is indicated in Art. 26 of the Proclamation that
any insurance company shall have the obligation to be represented in the
fund’s Board. This is a compulsory representation that the existing or the
would be established insurers are to carry out. Thus, it is because of
this that Art.25(1) of the Proclamation does not determine the number of
members of the Board. As Art.25(3) stipulates, the presence of more than
half of the members of the board constitutes a quorum. The presence of
insurers in the Board’s composition will naturally give an opportunity for
them to safeguard their economic interest. They would propose decisions
to be made in their favor and others. As it is clear that rules enshrined in
the proclamation are not and must not be detailed enough, sub article 4
of Art. 25 entitles the Board to adopt its own rules of procedures with the
intention of discharging its powers and duties enshrined in the
Proclamation. In addition to this, any member of the Board shall be
removed from his membership if he fails to properly discharge his
responsibilities.?! This does not mean that once an institution compelled
to be represented sent its respective agent and if the latter fails to
properly discharge his/her duty, this is one ground that removes from
his/her membership. The implication is that the institution whose agent
is removed from the board is still expected to replace another.

The powers and duties of the Board include, among others, to administer
the fund and submit annual reports to the Ministry on its activities, to
issue Directives, to define the collection and disbursement procedures of
the fund, to provide the necessary assistance to improve the quality of

services of the office of the fund, cause the accounts of the fund to be

*! Cited at note 2, Art, 25(2)
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audited and review audit reports and approve the budget of office of the
fund.??
Deserving special treatment are sub article 3 and 6 of the Proclamation.
The former reads:

The board shall have the powers and duties to... investigate

and give decisions regarding victims of vehicle accidents who

could not get the proper compensation.
One may be curious as to who these victims are. The first category of
persons envisaged in this legal provision may be those persons who
sustained damage as a result of vehicle accident where the motorist is
untraced but by the investigation of the Board, this untraced motorist
was not at fault. Thus, whether the untraced vehicle has actually caused
the damage is to be proved by the person who sustains damage or
his/her heirs if death is involved. The same may sometime hold true if
the uninsured motorist, in the opinion of the Board did not commit the
fault. Generally, even though the fund is to effect payment to those
persons entitled by the law, this does not mean that it is expected to pay
it if the facts do not warrant it.
Another point is, unlike other countries,?3 this new law does not give an
appeal right to those victims of vehicle accidents whose claims are
rejected by the Board. One may justify this prohibition for question of
fact, the Board is competent enough to discover through its investigation,
whether the claimant is entitled to benefit from the legal protection. But,
what if the controversy involves question of law such as the quantum of
the award? I believe that this is a mistake committed by the legislature
which could not be rectified even by the Regulation or Directive to be

issued subsequently. The effect is that innocent victims would be given

22 Cited at note 2, Art. 27
2 As to the experience, for example, of England: see citied at note 14, P. 384-385

119



the only choice to accept the decision of an administrative, and not a
judicial organ.

When turning to sub Article 6 of Art 27, the Board shall have the duty to
study matters relating to vehicle insurance against third party risks and
premium amount and submit the same to the government. The Board,
therefore, is expected to study and submit policy matters in general and
premium amount in particular to the government. Interesting point in
this provision is the amount of premium that the government is to
determine so that the owners of vehicles are to pay. One point that could
be raised in relation to this sub Article is why the government is to
regulate the premium amount that the insured is to pay. Conversely
speaking, why is determining the amount of premium not open for
competition among insurers? There are at least three reasons?* why
governments resort to rating premium; firstly, the government must
ascertain that the compensation to be paid by insurers must be adequate
to cover losses and ancillary costs; secondly, that the premium rate to be
paid must not be excessive, and lastly that it must ascertain that the
rate structure must not be discriminatory. Sometimes the non regulation
of this business has at times led to discrimination unduly favoring some
insureds over others.

Taking into consideration the above reasons and others, countries vary
the premium amount depending on many factors that are believed to
have an impact on the expected cost of future claims. Those factors can
include the physical characteristics of vehicles, the coverage selected, the
profile of the driver (whether he/she is a teenage, married, or based on
gender), the distance the vehicle covered or how much the car is used

(odometer-based system) and others.25

* Cited at note 11, PP. 522-524

25 Cited at note 4
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Against this background let me say a few points on the Ethiopian law. To
be precise, determining the amount or rate of premium in Ethiopia, as is
the case in other countries, is a very difficult work. Difficult because the
conflicting interests of vehicle owners and the insurers are involved. This
can be easily proved by the fact that before the promulgation of this new
Proclamation, the Ethiopian Insurers’ Association, as one stake holder,
was requested to give its opinion on the draft. In its letter,26 it has
indicated certain factors that must be considered in the government’s
attempt to fix the premium rate.

Firstly, they are of the view that the rate of the premium to be paid by
owners must be different for vehicles which usually cause accidents from
others. Secondly, the amount of premium must be adequate enough to
cover administrative costs, payment to additional employees (because the
new law demands addition of the work force of insurers),payment to
material costs and others. Thirdly, owners must be compelled to pay the
premium amount in advance before the policy operates and fourth, the
law has to differentiate the premium account of mandatory automobile
insurance from other forms of insurance. In their view, therefore,
insurers are to pay compensation not from premium amount collected
form voluntary insurance but from the mandatory one. Whether these
requests are accepted by the government is not clear from the
Proclamation. Some of these worries would hopefully get acceptance in
the regulation and directives to be issued in the future.

Which factors are to be considered in fixing the rate of premium in
Ethiopia? As indicated above, these are some of the issues that the
legislature must include them. But, the issue, still, is: must we impose

heavier insurance costs on more dangerous drivers? Let me present

26 Association of Ethiopian Insurers” Letter dated Sene 19, 1998 E.C., The letter was sent
to the Ministry of Transport and Communication.
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foreign experience. The earlier experience of the USA is Merit or
involvement rating.2?
“If emphasis is laid on lowering rates for good drivers, such a
rating plan is generally referred to as merit rating. If emphasis
is laid not so much upon judgments of personal freedom from
fault in driving as upon more objective standards, such as
freedom from involvement in accidents, such a rating plan is
often referred to as involvement rating. 2%
Those persons who are in favor of these rating procedures urge that in
the absence of this rating system, good drivers subsidize bad drivers.
They added that the threat of having to pay a higher insurance rate serve
effectively as a deterrent to bad driving.29
Opponents, however, opine that these ratings may not effectively deter
those who deviate just like criminal sanctions and concern for one’s own
safety adding another fact that few individual drivers accumulate enough
accident experience.
Coming back to Ethiopia, if we opine that we are determined to reduce
the alarming traffic accident, we must screen out those vehicles which
are prone to accident and those dangerous drivers. Identifying them may
be difficult and hence carries high administrative cost, but this is not a
choice that we may find other alternatives for. Consequently the amount
of premium must be dependent on the characteristics and types of

vehicles, the behavior of drivers and other public policy reasons.

4.3.. 1.2.2 The Office of the Fund
Another office mandated to implement the law in general and the
Insurance Fund in particular is the office of the fund which is
accountable to the Board. As indicated in Art.28 of the Proclamation, the

office has the Director General and the necessary staff. Besides, the fund

27 Cited at note 11, P-525-526
2 1bid
2 1hid
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office shall be located in Addis Ababa and may have branch offices
elsewhere as may be necessary. Taking into account the Federal system
of Ethiopia, regional third party victims of traffic accidents are not
expected to come to Addis to claim compensation coupled with the high
traffic accidents in regions, the idea that the fund may have branch
offices is to be warmly welcomed. Art.29 of the Proclamation has
indicated the powers and duties of the fund office. It has the power and
the duty, among others, to undertake studies on the collection and
disbursement of the fund, pay compensation to hit and run victims,
follow up and ensure the proper implementation of the decisions of
Board, maintain accounts and records of the fund, prepare and submit
to the Board annual financial reports of the fund, own property, enter
into contracts, sue and be sued in its own name and carry out other
lawful activities as necessary to its function. Particularly the office shall
collect data on deaths and bodily injuries caused by vehicle accidents
and prepare and distribute regular publications on the collections and
disbursements of the fund, vehicle insurance against third party risks,
traffic safety and similar topics. As disclosed before, one of the objectives
of this new law is to reduce the traffic accident rates of Ethiopia or
conversely to attain traffic safety in spite of the fact that this is not
clearly indicated in the preamble of the Proclamation. At least Art 29 (3)
and (10), therefore, show the fact that one of the hidden objectives of this
new law is attainment of traffic safety in this country.

Another incidental point in relation to this office is its budget and Audit.
Pursuant to Art. 31 of the Proclamation, the budget of the office of the
fund for a fiscal year, which shall commence Hamle 1 and shall end on
Sene 30, shall be allocated by the government. This indicates that while
the insurance fund is to be withdrawn from insurance tariff, the budget
of the office is to be financed by the government. The latter seems to
avoid its own contribution for the insurance fund but commits itself to

establish, run and administer the insurance fund office. The accounts of
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the fund, as Art.32 indicates, shall be audited not only by internal but
also by external auditors. This, the legislature believes, creates

transparency in the whole activities of the office.

4.3. .1.2.3 The Director General

The office of the fund shall have a Director General. He/she is to be
appointed by the Prime Minster’s office upon the recommendation of the
Ministry of Transport and Communications.3® One may get surprised
when he/she thinks why the appointment of this person demands the
blessing of the most powerful political leader or his office, the Prime
Minister. To be frank, this is a new trend that most recently promulgated
proclamations exhibit. Is this about making all appointments political?
Let others treat this.

Generally, the powers and duties of the Director General include
planning, directing, administering the activities of the office.3!
Particularly, he/she shall, among others, exercise the powers and duties
of the office, employ and administer personnel of the office, represent
the office in its dealings with third parties, prepare the annual budget,
submit and upon the Board approval effect expenditure in accordance
with the approved budget and work program. To make his/her power
and duties illustrative, he/she shall perform, per Art.30(2) (g), such other
duties as may be given to him/her by the Board.

The Director General, accountable to the Board, may delegate part of his
powers and duties to the employees of the office of the fund to the extent
necessary to carry out these duties and powers. But, if he/she wants to
delegate these powers and duties to an employee for more than 30 days,

the Board’s approval shall be required.32

%0 Cited at note 2, Art. 28(2)
! Tbid, Art. 30(1)
32 Ibid, Art. 30(3)
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4.3.2 Ministry of Transport and Communications
Another organ of the government that is expected to enforce the law is
the Ministry of Transport and Communications. Art.22 of the
proclamation reads:

The Ministry shall have the powers and duties to:

1) Follow up the overall activities of the board with the view to
implementing the objectives of this Proclamation and issue
Directives as may be necessary; and

2) Evaluate, periodically, the performances of the Board.

It could be easy to discern from this that the Ministry of Transport and
Communication does have two powers to see to it that this new law is
implemented as aspired by the legislature. The first one relates to the
rule making power of the Ministry. The latter has been given the
mandate to issue directives which are believed to facilitate the
implementation of the law. In other words, the Ministry is expected, while
it issues directives, to ascertain that the rules are in accordance with the
Proclamation and its subsequent regulation and must also ensure that
the directives effectively implement the objectives of the law. The second
power relates to its supervision. As is clearly indicated in Art.21(1) of the
Proclamation, the Board is accountable to this Ministry. Thus, the latter
is to follow up, or control and evaluate the former. Following up or
controlling the Board involves supervising the overall activities of the
board and ascertaining whether the latter has carried out those powers
and duties imposed by the law. As to the mode and time of evaluation,
the Ministry may issue its own directive. But, for the proper
implementation of this law, the Ministry is expected to seriously follow
up the Board and the office of the fund. If the management or functional
structure of these institutions is disorganized, obviously this casts its

cloud on the proper implementation of this new law.
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4.3.3 The Council of Ministers
It is obvious that Proclamations, being general, are to be supplemented
by regulation so that they could easily be implemented. Thus, the idea of
issuing regulation and directives is aimed at properly enforcing their
respective Proclamation. The implication is that regulations, directives,
and other inferior laws do not have the capacity to introduce new rules
which are not recognized, implied or express in the Proclamation.
It is with this understanding that Art. 36 of the Proclamation is devised.
[t reads:
The council of ministers may issue regulations necessary for
the proper implementation of this proclamation.
The Council of Ministers, therefore, has rule making power and the
supervision power whether these rules are enforced. Hence, this makes it

one institution that executes third party motor vehicle insurance law.

4.3.4 The National Bank of Ethiopia

In Procl.559/2008, the National Bank of Ethiopia is not recognized as
one organ mandated to implement the law. This and its participation in
the draft naturally indicate that the National Bank of Ethiopia has been
placed far as far as this law is concerned. The issue is: can we consider
the National Bank of Ethiopia as one institution to enforce this new law?
The answer is in the positive.

According to Art.5 of Procl.591/2008, Monetary and Banking
Proclamation, the purpose of the National Bank of Ethiopia is to foster
monetary stability, a sound financial system and such other credit and
exchange conditions as are conductive to the balanced growth of the
economy of Ethiopia. To do this, the bank shall licence, supervise and
regulate banks, insurances and other financial institutions.3? Besides,

this bank is given a mandate to formulate policy on such other matters

33 Art.5(7) cum 14 of Procl.591/2008
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as may be conductive to the attainment of sound insurance business in
Ethiopia.?* To do so, the bank may issue Directives necessary for
supervision of insurance business.3°

Even though it is drafted and promulgated by the initiation of the
Transport Authority, Prol.559/2008 is also part of insurance law.
Because it pertains to the insurance business, the National Bank of
Ethiopia naturally will issue certain directives to see to it that this new
law is properly implemented. This indicates that the National Bank of
Ethiopia falls in the institutional framework of this law. As one
institutional organ, it should make its own contribution to make this
business healthy, timely and responsive to the cry of third party victims

of vehicles.

4.3.5 The Police

One organ of the government responsible to implement the law is the
police in general and the Traffic Police in particular. The police may
resort to two enforcement mechanisms of this law. Firstly, as Art.13 of
Procl.559/2008 indicates, of course this is discussed in this chapter
before; the police have the obligation to detain a vehicle, unless exempted
from compulsory third party vehicle, if an insurance sticker is not posted
on the windscreen of the vehicle or if this is not the case, if it is not
possessed by the motorist. So, detention of the vehicle is one way of
enforcing the law. The second mechanism is to cause the institution of
criminal suits against defaulters so that they would be punished per
Art.37 of the Proclamation. This has to be done without any delay if we
aspire that the objectives included in this new law are to be properly
executed. This demands, I believe, a rigorous commitment from the

police and other stakeholders.

** Tbid,Art.4
* Tbid,Art.27
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4.4 Problems Associated with Enforcement Mechanisms and
Institutions

I believe that in this chapter some problems relating to the institutional
framework have been at least brought before the attention of the reader.
The problems that would be indicated here in under are fundamental
problems because unless rectified they would cast their own shadow up
on the proper implementation of this new law.

The first problem relates to the insurance certificate and sticker. It has
been indicated in the previous chapter that once an insurance policy is
concluded between the insured and the insurer, a certificate of insurance
and sticker are to be given to the insured and a sticker is to be displayed
on the windscreen of the vehicle or to be possessed by the motorist if the
vehicle is without windscreen. The point is that the presence of a sticker
has a presumption that the vehicle has an insurance coverage for third
party accidents. The absence of it has, conversely speaking, the
presumption that the vehicle has not been insured. The problem,
however, is: what if the insured fails to renew the insurance policy? Is he
expected to return the certificate and the sticker? The law is silent on
these issues. In other words, once the sticker is displayed on the
windscreen of the vehicle or possessed by the motorist, as this new law is
silent as to those issues, motorists may not renew the policy displaying
or possessing the sticker. In these cases, the police may not detain the
vehicles because the sticker may either be displayed on the windscreen
or possessed by the motorist. Even though the certificate of insurance
indicates the time of commencement and expiry of the insurance policy,
the duty is not imposed up on the motorists to keep with them. Hence,
the police or other authorities may not request the motorist to produce
the certificate so that they can ascertain whether the insurance policy to
which the sticker is issued expires or not. The effect is that third parties
who sustained damage may not be guaranteed their right of

compensation which is indicated under Art.16 of Procl.559/2008. Thus,
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the legislature should have included this fundamental duty in this law.
Still, this problem may be rectified in the Regulation that is going to be
issued in the future.

Before the promulgation of Procl.559/2008, in the discussion among
stakeholders36 it was indicated that vehicles have been given yearly
certificate indicating that they are fit to be driven. Before this certificate
is issued, the authorities shall have regard to whether the vehicle secures
compulsory third party motor vehicle insurance. The implication is that
vehicles that do not have such a policy may not be given the certificate
barring them from being driven. The second problem, however, is
whether the vehicle has compulsory motor vehicle insurance to be
considered as one factor in the process of issuing the yearly certificate is
not clearly indicated in the Proclamation. In other words whether this is
coterminous with the yearly fitness test or registration of vehicle or not is
not indicated in the Proclamation. This would have its own severe
economic effect upon the third party victims of vehicles.

The third problem is a problem of implementation in general. According
to Art.38 of the Proclamation, it shall enter into force upon publication in
the Federal Negarit Gazeta. The Negarit Gazeta was published on
January 9th, 2008. Obvious that it should be entered into force beginning
from this day. Frustrating, however, is up to this time (March 2009), it
has never entered in force. For more than a year, even though the law is
published in the Negarit Gazeta, the government does not begin its
implementation let alone its full and proper execution. Surprising still is
when one gathers why this happens. The writer tries to find why the
binding force of the law is unlawfully taken away. The lawyer3? in the

Ministry of Transport and Communications told the writer that up to now

% Minute of discussion by Transport Authority presenters to stakeholders, conducted on Hider 6,2000 E.C.
(attached at the end of this paper -attachment no.5)

*T W/t Tigist Assefa, Lawyer, Minsitry of Transport and Communications, Interviewed on December 14,
2008
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preparations have not been made to effectively implement the new
Proclamation. In her opinion its full enforcement may take a number of
years. The Legal Services Head, who claims as the sole drafter of the
Proclamation, in the Transport Authority said that “as to why the law is
not entered into force... I do not know... really this is beyond my
control.”38 The lawyer and supervisor3? in the National Bank of Ethiopia
ascertained the fact that the National Bank of Ethiopia does not issue a
single directive that can facilitate the proper implementation of the law.
Whether the government is giving a transition period for insurers is not
clear because this is not also indicated in the Proclamation.

Well, the coming into picture of this new law was, I remember, warmly
welcomed by the public, including insurers although they strongly urged
to safeguard their interests. It has been praised by many that the
historical faults that our ascendants committed have been rectified by
this new law. It is really very pleasant to see that third party victims of
car accidents get timely compensation that was not accorded in the law
of torts and insurance. But firstly the expectations of many, including
this writer, are not fulfilled at least this time. I think we have to listen the
cry of those innocent third parties. Secondly, Ethiopia has an
international duty to issue and put into force third party motor vehicle
insurance against third party risks. This duty can never be discharged by
simply promulgating the law without properly and timely implementing

it.

3 Ato Fissiha G/Wahd, Head, Legal Services, Transport Authority, Interviewed on December 10,2008,
*? The Lawyer and inspectors wants to be anonymous
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CHAPTER FIVE

Effects of Compulsory Third Party Motor Vehicle Insurance Law

5.1 Introduction

In the previous chapters this writer tried to discuss about the legal
regime and institutional framework of Ethiopia’s new law on compulsory
third party motor vehicle insurance. In this chapter, special emphasis
would be given to the legal effects that this law has on the basic
insurance law, regulatory framework, insurers, owners of vehicle, victims
of accidents and traffic accident prevention. The challenges and
prospects, as the law is not put into practice, on these stakeholders

would also be predicted.

5.2 Effects On:
5.2.1 Basic Insurance Law and Regulatory Framework

As discussed before, in majority of cases and under normal
circumstances, insurance has been one of the voluntary activities or
engagements of citizens. As voluntary, it is via the free and full consent
of the owners of vehicles and insurers that the contract of insurance is to
be concluded and entered into force. It is with this conviction that
Arts.654 in general and 711 in particular of the Commercial Code of
1960 state respectively that an insurance policy and an insurance policy
against accidents as contracts.

Devised by a number of reasons discussed in previous chapters, if the
interest at stake pertains to public, however, as the experience of other
countries show, the law maker may intervene in the private affairs of
citizens and impose duties the non-observance of which entails certain
sanctions. One area endangering the public in general is the motor
industry, particularly motor vehicles. It is with the idea of safeguarding
the interest of the Ethiopian public and others that the legislature has
issued vehicle insurance against third party risks in 2008. Even though
it is not implemented automatically, the law has its own effect on the

]
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basic legal regime governing insurance. As far as accident insurance is
concerned, it does not hinge on the consent of the owner of the motor
vehicle as insuring vehicles for third party risks is not open for the
discretion of owners of vehicles. This part of insurance law, therefore,
has been taken out of the insureds' freedom of contract. In short, it
becomes obligatory. Thus, as far as accident insurance of basic
substantive law in the Commercial Code is concerned, provisions which

are inconsistent with this Proclamation, are repealed.

Given the obligatory nature of the Proclamation, a certain writer was very
much surprised by Art.2(8) of this Proclamation which states “insurance
policy as a contract whereby the insurer undertakes to pay
compensation...” He stated that:
“The proclamation refers insurance policy as a contract. A
contract basically requires, as per the Civil Code of Ethiopia,
the fulfillment of three (sic) elements. These are consent, object
and form. As far as consent is concerned, the parties involved
in the contract are at liberty to create, vary or extinguish
obligations of a proprietary nature... Under this circumstance,
can the policy be termed as a reciprocal contract concluded
between the insurer and the insured?”!
It is clear that out of the four fundamental elements of contract, consent
must be there to say that a contract is lawfully concluded. Obviously,
consent means the willingness to enter into a certain juridical act with
the view to be bound by it. Thus, there must be voluntary intention to be
bound by a certain contract. When we say accident contract has become
obligatory, it means that the consent element of this contract has been
denied by the law maker leaving intact those other elements. The owner

of a vehicle will also enjoy the contractual nature of this form of

' Tefera Wondimu, Society of Insurance Professionals, , The Law Governing Obligatory Motor Liability
Insurance, , 5™ Anniversary and 11" Workshop, Addis Ababa, Ethiopia, January 3, 2009, P.69




insurance by going to any insurer which he thinks is financially sound.
He is also expected to conclude an insurance policy with the insurer. In
the existence of these facts, therefore, is it that much surprising if the

law maker defines “insurance policy as a contract?”

Turning into regulatory framework, this law may have its own effect on
the supervision and administration of insurance business. As discussed
before, even though the National Bank of Ethiopia, was supposed to play
an active role in the preparation of the draft up to promulgation of this
new law, the reality is otherwise. But, this does not mean that it is totally
out of the implementation of this new law. As it has the duty to supervise
and control the insurance business, it may come up with its own
regulatory rules so that the financial soundness of insurers would be
maintained. In this regard,Ato Yewondwossen Etefa2 said that this new
law has two dimensions, namely, social and economic. Its social aspect
would be managed by those stakeholders in the transport sector such as
the Ministry of Transport and Communications, Transport Authority and
the police. The economic aspect of the proclamation, in his view, may be
to maintain the financial adequacy of insurers. This is the major
business of the regulator, and hence the National Bank of Ethiopia may
issue certain directives that would guarantee financial responsibility of
insurers. Thus, a new regulatory framework may be issued taking into

consideration the reality when the law is implemented.

5.2.2 Insurers
From the very outset, one may conclude that vehicle insurance against
third party risks proclamation has its own positive and negative impacts

on insurers. Let me begin from its positive side.

* Interview with Yewondwossen Etefa,Head, Insurance Supervision, , National Bank of Ethiopia,on
13/02/2009.
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To list some of the positive aspects, firstly, because almost all vehicles
are to be insured, the volume of insurance business in Ethiopia would
increase® and secondly the very fact that insurance gives relief to the
public has been effectively delivered to motor vehicle owners. Thirdly,
because all vehicles are expected to buy accident insurance, and the
amount of compensation is to be paid in principle without going to
courts, insurers may claim and receive compensation from other insurers
that are liable to pay. This would speed up the claims settlement of
insurers that was very sluggish and controversial before.5 Another
prospect for insurers is they may get a great deal of profit as motor
insurance has cash flow.6 In short, it is an opportunity for them to make
profit. It is clear that the more insurers are finically sound, the better it
gets. Fourth, it clearly shows that the insurance business is really
cognizant of and intended to avoid the social problem. By compensating
those victims, insures contribute their own share on the social problem
to be reduced, if not eradicated.

Coming back to the challenges it carries on insurers, generally this law
demands a number of factors to be considered. Firstly, are our insurers
ready to entertain this form of insurance product? Do they have the
necessary experts, staff, information technology and time to make this
form of business? In the opinion of interviewees? implementing this law
would impose work load on insurers. Secondly, administering this
insurance product would have its own cost or operational expenses that
insurers are expected to pay. Of course this is dependent on the
adequacy of the amount of premium that is going to be determined by
the government. Third, if the amount of premium to be determined by

the government is not adequate, the financial soundness of insurers

* Interview with Ato Fasil Asnake, Head Legal Department , United Insurance S.Co, 18/02/09
* Ibid

* Tbid

® Cited at not 2

” Cited at note 1,2,3
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would be endangered. This naturally entails high risk of bankruptcy.8
Fourth, in countries such as Ethiopia where there is almost no exchange
of information as between the transport authorities and insurers, bad
motor vehicle drivers may not be screened out. Insurers may carry,
therefore, an unfair burden of compensating victims. Fifth, the coming
into application of this new law would cause insurers to prepare two
types of insurance polices. One destined to entertain the voluntary
insurance business and the other to conduct the involuntary one. To be
precise, in the later case the insurers' contractual upper hand in
preparing adhesive contracts is almost taken away by this new law. The
sixth challenge on insurers may be the adequacy of premium amount to
be decided by the government. This would, we believe be one of the
controversial issues between the general public buying insurance or
government and insurers at the time of implementation of this law.
Another challenge may be as the experience of other countries show,
obligatory insurance works good to the expectation of the legislature if
there is firm cooperation between insurers themselves. In the opinion of
one interviewee, this is lacking in Ethiopia.9 Last but not the least is,
because everyone generally irrespective of fault is legible to protections
given by the law, this would increase claims consciousness on
citizens.19This would have its own negative effect upon insurers, which

are established principally to make profit.

5.2.3 Owners of Motor Vehicles

This law also has its own negative and positive effects on owners.
Beginning from its negative impacts on these persons, they are basically
two. The first relates to the idea that as far as third party liability in

connection with motor vehicle accident is concerned, insuring vehicles is

¥ Cited at note 2
? Cited at note 2
" Interview with Ato Tefera Demes, Lawyer, Society of Insurance Professionals, on 20/2/09
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not a voluntary one. Simply put, owners are legally compelled to buy this
insurance product the failure of which entails criminal and civil liability.
This will naturally reduce the pockets of owners. The second point
relates to what is commonly called as “moral hazard”. Some argue that
compulsory insurance directs insureds toward an alleged tendency to
increase accidents since the fear of personal liability no longer operates
as a restraining influence.!1

Interviewees to this paper are of this opinion. Others, however, opine
otherwise. The latter said that in countries where third party motor
vehicle insurance is obligatory, the accident rate was not increasing and
in fact it has become one of the top safety records of the states of the
United States of America which implemented the law.12

In our belief, the issue of moral hazard has to be critically seen in
Ethiopia. If drivers/owners become careless, this would naturally
increase traffic accident rates. This is against the very objective of this
new law. Of course, whether this law contributes to carelessness of
drivers would be seen in the future when it is implemented. In our view,
however, there is a mechanism in this law that would reduce, if not
avoid, the moral hazard of drivers. As is stipulated in Art.6 of the
proclamation, any condition in the insurance policy that exempts the
insurer from its duty of compensation shall be of no effect. But the
insurer may include a provision in the policy requiring the person
insured to repay the insurer any sum that is paid to third parties. If we
say that insureds develop moral hazards or carelessness because they
have insurers to cover their liability, insurers, by claiming the amount of
money paid to third parties, avoid this problem. This point will also be

briefly touched latter.

" Frank P. Grad, Recent Developments in Accident Compensation, Columbia Law Review, Vol. 50 (1950),
P.314
2 Ibid
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When we come to its positive impacts on owners generally they have a
relief be it economic or psychological as far as their liability is concerned.
Before, all forms of insurance were voluntary. Because of a number of
factors discussed in this paper, the majority owners were not insuring
their motor vehicles. If an accident occurs, therefore, it is the duty of the
owner to pay the amount of compensation decided by the court.
Executing judgments of such kind may be done by either selling the
vehicle involved in the accident or resorting to other personal properties
of the owner. These have their own impact on the insured and his/her
dependents. Now, because the liability is covered by insurers, the
economic impact on the insured and his/her dependents may not be

there.

5.2.4 Victims of Accident

The very objective of introducing this law is to establish a system for
facilitating the provision of emergency medical treatments and awarding
compensation to victims of vehicle accidents. As for as the latter is
concerned, we cannot say that before the coming into picture of
Procl.559/2008, there were no laws that award compensation to victims
of car accidents. But, these laws were theoretical that do not guarantee
compensation to these victims. This law, therefore, aims principally at
safeguarding the very economic interests of victims with less cost in
relatively speedy procedures. Thus, we can conclude that victims of
vehicle accidents have been accorded with effective legal protection the
non-existence of which in the past has been taken by many as the fault

of the legislature.
5.2.5.Traffic Accident Prevention

One indirect objective to be discerned from the avant projet and even

from the law is the legislature is serious in reducing if not totally
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eliminating vehicle accidents in Ethiopia. The controversial issue is:
does this law have its impact on traffic accidents?

Some argue that this law does have nothing to do with traffic accident

prevention. The majority of interviewees!3 are of the view that, instead of

decreasing the traffic accident rate, the law might increase it. Their line

of argument revolves around the moral hazard of drivers. Berhanu

Tadesse, Head of Legal Department of the Africa Insurance Share

Company, is of the opinion that vehicle owners and drives may become

reckless if they think that the compulsory insurance will cover any

damages they may cause.l4

Others on the other hand argue that the law would reduce traffic

accidents. For Ato Fissiha G/Wahd,!5the law has an indirect effect on

accident prevention. In his opinion:
“mechanically unfit or road unworthy vehicles may not be
driven on the roads. Because these vehicles’ risk is high, the
premium which the insured has to pay will also be high.
Under some circumstances, therefore, the owner of the vehicle
may be better off without the car than paying the increased
amount of premium plus its repairing costs.”

Thus, removing these road unworthy vehicles will have its own positive

effect on accident prevention.

For Alemseged Abraham, Managing Director of the Ethiopian Insurance

Company (ETC),16 the law will have its positive impact on traffic accident

prevention. Besides, the avant projets!? of the law indicate that traffic

accident prevention could be maintained by the following two reasons.

The first reason is one that is exactly spelled by Ato Fissiha G/Wahd

" Interviewees cited at note 1,3,10 unanimously agreed that because owners or drivers are legally
guaranteed that insures are to pay compensation to victims, they may be reckless or they would not be that
much prudent.

" http://www.addisfortune.com, visited on 12/25/2008

** Ato Fissiha G/Wahd, Head, legal Department, Transport Authority, interviewed on 12/02/09

' Cited at note 14

'7 See for example, the three minutes attached at the end of this paper
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above. The second relates to the idea that insurers inspect the insured
vehicles annually. Following the implementation of this law, they may
exert much of their time and labour so that the vehicle is strictly
inspected. Otherwise, their profit making desire would be in jeopardy.
Thus, this would ascertain the road worthiness of motor vehicles, a
condition precedent for road traffic accident prevention.

Whether this new law increases the recklessness of drivers or owners is
briefly highlighted before. But, let us add other facts to be seen while the
issue of moral hazard is considered. Firstly, accident may not necessarily
be caused by the negligence or recklessness of drivers; it is rather the
cumulative effect of the quality of roads, the mechanical fitness of
vehicles and the competence of drivers and “the careful person is one
who insures and it is hard to believe that insurance policy changes his

nature."18

18 Martha Belete, Mechanisms of Compensating Automobile Accident victims; A Case of Third Party
Motor Insurance (AAU, Faculty of Law, 2003), PP. 74-79
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Conclusion and Recommendations

Conclusion

Beginning from its invention up to now, motor vehicle, replacing horses
and others, has eased human living. At the same time, it has poééd
certain risks. It i1s obvious that vehicles may injure or kill the ‘humah
person and damage his property. Because accident gives rise to an issue
that is to be regulated by the law, the legislature has established a legal
regime and institutional framework that guarantee compensation to
victims. The major objective of this type of the law is, therefore, to

compensate those who sustain damage or their respective beneficiaries.

In Ethiopia too, the 1960 Civil and Commercial Codes have provided
basic legal regimes with the view to compensate victims of motor vehicle
accidents or their beneficiaries. In the Civil Code, the law of Torts or

Extra-contractual liability stipulates three sources of civil liabilities.

In the law of insurance, too, the owner of the vehicle may insure the
vehicle for third party risks. In this case, one who sustains damage for
which an insurance policy is concluded will have the right to claim
compensation from the insurer. Thus, in Ethiopia, the laws of torts and
insurance which aim at compensating victims of motor vehicle have been
fecognized and enforced beginning from 1960.

The point, however, is not about recognizing or putting into practice such
laws. Rather, it is about evaluating whether these laws do actually
guarantee compensation to those who sustain damage. The experiences
of many countries and that of Ethiopia show that unless another legal
regime is introduced, victims may be left uncompensated just because of
the following problems that these laws have. If we take insurance lav
and practice in Ethiopia, to list some, firstly, insurance is voluntary, and

hence it is a contract. Thus, it is left for choice. Only those who are
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financially responsible would insure their vehicles. Uninsured vehicles’
owners might not pay victims the amount of compensation decided by
courts. Secondly, insurance polices, being adhesive, are complex and
contain many restrictions and conditions that exempt insurers from their
duty of compensation and third, some insurers in Ethiopia are not
willing or are reluctant to insure certain vehicles. In the law of torts, too,
there are many exceptions in the Ethiopian Civil Code leaving the victim
without or with less compensation. There is also difficulty in assessment
of damages. Besides, there exists legal gap on hit and run victims. True
in both tort and insurance laws, congestion of courts and delay will have
to cast their own cloud on compensation of victims.

The experience of other countries shows that another legal regime has to
be in place so that victims must be compensated effectively. The law of
compulsory third party motor vehicle insurance is debated, and being
implemented to principally and Sucéessfully achieve this objective. Even
though the degree of protection accorded by this -Iaw to victirﬁs differs
from country to country, the objectives behind this law remain the same.
To make motorists financially capable of meeting accident liabilities,
guarantee minimum compensation, promote commercial transport
efficiency and others are the very objectives of this law.

In Ethiopia, until January 2008, the legislature has not recognized and
enforced compulsory third party motor vehicle insurance even though
there were a number of attempts by the government and others. We are
really late when we compare ourselves with the Americans, British and
even Tanzania, who first implemented their respective laws in 1927,
1930, and 1940s respectively. The Ethiopian law, called Vehicle
Insurance against Third Party Risks, Procl.559/2008, came into
existence on January 9, 2008. The rationale behind and objectives of the
Jaw can be generally summarized on the hand as the increase of vehicle
accidents from time to time, the social impact of these accidents and on

the other the desire to establish a system for provision of emergency
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medical care and hence there exists a strong desire to require vehicle

owners to have third party insurance coverage.

Turing into the legal regime, the law makes third party motor vehicle
insurance compulsory. All vehicles, except those to be exempted by the
Ministry of Transport and Communication, are expected to be insured for
third party risks. @i&a\rt\y, which includes human and property risks,
is defined in the law as any person other than the insured person,
member of the insured’s family, the driver or any person employed on a
vehicle. Thus, pedestrians and even passengers are within the scope of
application of the law. Out of the scope of the law, however, are those
excluded and indicated above, damage to the insured vehicle, damage to
goods carried on the basis of rent or payment and damage to any

property owned by or under custody of the insured person.

In this new law and others, obligations of the insured and the insurer
have been indicated. The insured, for example, has the duty to pay
premium, provide information as to the mechanical fitness, power and
others of the vehicle, notify the occurrence of the accident within 10
days, and to secure coverage for liabilities of third parties and liabilities
arising out of collision, roll, fire or explosion caused by the vehicle and
the fall of objects carried by the vehicle. The basic duties of the insurer,
includes the duty to accept insurance request by the insured though not
clearly indicated in the new law, to issue insurance policy, certificate and
sticker, pay compensation and bills of emergency medical treatment.

One of the implied reasons behind promulgating this law by Ethiopia is
to discharge its international duty assumed in the COMESA Treaty.
Under this sub-regional economic integration, member states are

expected to give recognition and enforce the Yellow Card system put into



practice in SADC and COMESA member states. Art. 33 of
procl.559/2008 recognized this card system.

The institutional framework of this law generally contains the
implementation procedures and institutions. A closer look at the
proclamation reveals that one way of implementing the law is by
displaying insurance sticker on the wind screen of vehicles or if the
vehicle does not have a wind screen, the sticker to be possessed always
by the driver. The presence of the sticker contains a prima facie evidence
that the vehicle is insured. The second way is that the law gives mandate
to the police to detain uninsured vehicle till the appropriate certificate of
insurance is presented. The third way is to punish either civilly or
criminally those vehicle owners who fail to insure their respective
vehicles for third party risks.

Coming to implementation, institutions recognized by this law are The
Council of Ministers, The Ministry of Transport and Communications,
the Insurance Fund Board, the Office of the Fund and the Director
General. Though not indicated by the law but which certainly has its own
roles in the actual implementation of this law is the National Bank of
Ethiopia.

The Council of Ministers will issue regulations, and the Ministry of
Transport and Communications will come up with directives that can
facilitate the implementation of the proclamation.

The law establishes the Insurance Fund. The Insurance Fund as a
permanent financial source, to be drawn {rom the proceeds of insurance
tariff, has the objective to provide emergency medical treatment to any
person injured by any vehicle accident and to provide compensation to a
third party victim of an accident inflicted by uninsured or unidentified
vehicle. The director general of the insurance fund office and the board
together with the alorementioned institutions are believed by the

legislature to actually implement the law.

143



Recommendations

Based on the findings of this paper, this writer would like to recommend

the following:

A. On the Legal Regime

1. As far as the scope of application of the law is concerned:

1.1 "Implement of husbandry" is excluded from the scope of the law. Its

1.2

1.3

Ambharic counterpart indicates that farming vehicles such as
tractors are out of the application of the law. In view of the fact that
these vehicles could be the source of traffic accidents endangering
third parties, the law should have included them.

’Il_‘}}iri_pfxr/ty is defined as any body except the insured person,
members of the insured person’s family, the driver or any person
employed on a vehicle. According to the law, family means husband,
wife, child or any person who cohabits with the insured. Any person
who cohabits with the insured person is a vague phrase and it must
not be interpreted widely. If we interpret it widely, we would exclude
many persons from the scope of the law. This is against the rights of
these individuals. The coming regulation or other subsidiary laws
have to as far as possible exhaustively list those persons ervisaged
in this phrase.

Whether passengers are in or out of the scope of application of this
faw is not expressly indicated. One may, however, through
interpretation arrive at a conclusion that passengers are envisaged
in the law. Those employed on the vehicle should have been
included in the scope of the law as the employer (owner of the
vehicle) may not adequately discharge his/her/its responsibilities

included in the Labour Proclamation or other laws.
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2. Under Art. 3(2) of the proclamation, the Ministry of Transport and
Communications may exempt certain vehicles from buying compulsory
motor vehicle insurance. Which vehicles are envisaged is not clear from
the law. Of course, this could be indicated by subsidiary laws. But, this
Ministry is expected to strictly ascertain the fact that those exempted
institutions would responsibly honour the compensation requests of
third party victims. Just because a certain institution is a government
office must not automatically benefit from this exemption.

3. One controversy to emerge in connection with the implementation of this
new law is the amount of premium that is going to be decided by the
government. It is controversial because it involves the conflicting
interests of the insurance policy buying public and insurers. If much
amount of premium is fixed, this is against the interest of the public. If it
is less, this contravenes the very establishment of insurers. In fixing the
amount of premium, therefore, the government has to strike a balance
between these conflicting interests. Doing this is not an easy subject.
But, certain factors such as the age, physical characteristics, educational
status, bad/good driving behavior of drivers and the physical
characteristics of the vehicles should be considered.

4. Even though insuring vehicles for third party risks has become obligatory
on owners of vehicles, the duty has not been imposed on insurers. What
if insurers disregard the request of motor vehicle owners? Particularly,
what if an insurer, for example is reluctant to insure minibus taxi and
Isuzu saying that these vehicles are very risky? Where do owners go? In
the belief of this writer, the law should have answered these questions.

This point should be included in the amendment of this new law.

5. On the extent of liability:
5.1 The Amharic and English versions of Art. 16 do not convey the same
message. In the English version, whether the amount compensation

indicated under Art. 16 (a-c) would be paid for each victims or all
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8.2,

5.3.

victims is not clear. This is naturally a problem of translation. In
view of the fact that the Amharic version is superior, this problem of
the law may be academic. But, this has to be reconsidered when the
law is amended.
The maximum amount of compensation included in this article is
not fixed based on the micro and macro economic reality of the
country; it was rather partly on the Commercial Code. Given the
cost of living is not the same as it was in the 1960s, the extent of
liability that insurers would pay should be based on the current
macro and micro economic analysis of Ethiopia.
What is more, this extent of liability is not subject to revision
unless there is formal amendment of the law. Given the ever
increasing cost of living and other factors, Art.16 of the
proclamation should be designed in such a way that one of the
enforcement institutions may vary it. Besides, while the amount of
premium can be changed from time to time, the amount of
compensation cannot go beyond the amount stipulated in Art. 16.
Generally these may not go together unless revision is made.
The maximum amount of fees for medical treatment is birr 1000. The
Jaw does not take into consideration the increasing cost of medicines
and medical treatment. The law would have been better had this

amount been adjusted in time.

B. On the Institutional Framework

1. No duty is imposed upon the insured person to return insurance
stickers once the insurance policy lapses and not renewed.
Insurance stickers are prima facie evidence that the vehicle is
insured. Thus, there may be a possibility that stickers would be
displayed on the screen of the vehicle or possessed by the driver

even in the absence of an insurance policy. This gap, therefore,
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would cast its own shadow on the effective implementation of the
law. This has to be rectified.

2. Once vehicles are detained by the police till the appropriate
certificate of insurance is presented, the law does not answer the
following questions:

- Who is expected to cover the cost of detention? The police?
The defaulter?
- Whose expenses cover for the care of motor vehicle until a
certificate of insurance is presented?
These and other laws must be answered in the subsidiary laws at
the time when the law is implemented.

3. The insurance fund is to be collected from the proceeds of
insurance tariff in Ethiopia. The experiences of other countries
show that the source of the fund does not solely rest on insurers.
The fact that the fund is to be drawn only from insurers is unfair
and illogical. The punitive damage that is going to be levied on
defaulters as per Art. 37 of the proclamation and others should be
seen as a source to the fund. Otherwise, given that insurers are
paying much tax, they are expected to have a reserve as per the
regulatory framework and the shareholders’ strong desire to get
dividend, their financial adequacy and hence their existence would
be endangered. This will have its own impact on the economy.

4. Per Article 27(3) of the Proclamation, the Board of the Insurance
Fund shall investigate and give decisions regarding victims of
vehicle accident who could not get proper compensation. This
administrative decision, however, is not subject to appeal by those
who are denied compensation. The appeal right of these
individuals have to be respected.

5. Once the Insurance Fund Office has paid compensation to faults

committed by untraced vehicles, the proclamation does not entitle
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it to claim back the amount paid to the victim if the tortfeasor is
later known. The law should have included this.

. Even though the law was promulgated on January 9, 2008, it has
not been implemented for more than a year (even up to March
2009). It is surprising when one gathers why the law is not
implemented. Authorities at the Ministry of Transport and
Communications, Transport Authority and even the National Bank
of Ethiopia do not know why this is so. It seems to me that the law
has no body to implement it. Stakeholders must join themselves

together to adequately implement the law.
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Whereas The Insured designated in the Schedule hereto has applied to THE UNITED INSURANCE COMPANY SC
(hereinafter called “the Company™ by a proposal which the Insured has agreed shall be deemed to be of a promissory
nature and effect and the basis of this Contract and which is deemed to be incorporated herein and has paid or agreed
to pay the premium stated in the Schedule hereto as consideration for the Indemnity hereinafter contained;

Now This Policy Witnesseth that:-

I. " The Company will subject to the Terms, Provisions and Conditions contained herein or endorsed hereon Indemnify
the Insured against loss damage and/or liability as hereunder mentioned actually occurring or arising during the
period stated in the Schedule hereto or during any subsequent period for which the Company may accept payment
for the renewal of this policy that is to say:-

,«4/ ‘/’ﬁc(/% Mo '/L ﬂ/ﬁ S i

T w1060 a9

THE UNITED INSURANCE COMPANY S.C.
Alpaulo Building, Debrezeit Road

P.O. Box 1156 « Addis Ababa, Ethiopia

Tel. 251-11-465 56 56 © Fax. 251-11-465 32 58

5

COMMERCIAL VEHICLE POLICY

SPECIMEN ‘

Loss of or Damage to any Vehicle described in the Schedule hereto and Accessories whilst thereon resulting

an Accidental Collision or Overturning consequent upon Mechanical Breakdown or consequent upon
Wear and.Tear but excluding accidental damage to Tires unless such Vehicle is damaged at the same time, and
excluding los damage to canvas and batteries;

Loss of or Damage to an hicle described in the Schedule hereto and Accessories whilst thereon;-

(a) By Fire External Explosion “Jgnition Lightning or Burglary Housebreaking or Theft;

(b) By Malicious Act; and, ' ‘

(c) Whilst in transit (including the processes o ding and unloading incidental to such transit) by Road Rail
Inland Water Way Lift or Elevator but excluding damage to Tires unless such Vehicle is damaged at the
same time; i

Provided however that the term “Accessargs ™ oats, Luggage, Wraps, Parcels,
o) ‘1:*- i &5 P

_,ist%ql%r; not include Rugs;
Personal Clothing and Effects; R .

The cost of protection and removal of any Vehicle described in the Schedule hereto to the n
consequence of accident causing damage which is covered hereunder but not exceeding twenty per
agreed cost of repairs;

st repairers in
nt of the

Liability at Ethiopian Law for compensation (including Law Costs of any claimant) for death of or bodily

injury to any person caused by the lawful use of any Vehicle described in the Schedule hereto (including the

loading and/or unloading of such Vehicle) but excluding liability for death of or bodily injury to:-

(a) any person in the employment of the Insured arising out of and in the course of such employment;

(b) any person being a member of the Insured’s household; and,

(c) any person being carried in or upon or entering or getting on to or alighting from such Vehicle at the time
of the occurrence of the event out of which any claim may arise;

Provided that the liability of the Company including such Law Costs is limited in respect of any one claim or
series of claims arising out of one event to the sum stated in the Schedule hereto;

Liability at Ethiopia Law for compensation (including Law Costs of any claimant) for damage caused by the
lawful use of any Vehicle described in the Schcdu&:;ligﬁo property other than property belonging to held in
trust by or in the custody or control ST (TN icdor 2 member of the Insured’s household or being
conveyed by such Vehicle. Provided that the liability of the Company including such Low Costs is limited in
respect of any one claim or series of claims arising out of one event to the sum stated in the Schedule
hereto;




3. No admission offer promise or payment shall be made by the Insured without the written consent of the Company which
shall be entitled if it so desires to take over and conduct in the name of the Insured the defence or settlement of any
claim or to prosecute in his name for its own benefit any claim for indemnity or damages or otherwise against any third
party and shall have full discretion in the conduct of any proceedings or in the settlement of any claim and the Insured
shall give all such information and assistance as the Company may require.

4. At any time after the happening of any event giving rise to a claim or series of claims under Section 6 of this policy the
Company may pay to the Insured the full amount of the Company’s liability under that section and relinquish the
conduct of any defence settlement or proceedings and the Company shall not be responsible for any damage alleged to
have been caused to the Insured in consequence of any al]eged actlon or omission of the Company in connection with
such defence settlement or proceedings or of the Compa q lshmg such conduct nor shall the Company be liable
for any costs or expenses whatsoever incurred bé(@@;@njr or any claimant or other person after the Company-shall
have relinquished such conduct.

ss of or chmage to any Vehicle described in the Schedule hereto Company may as its own option repair

reinstate or replace suc r part thereof and/or its accessories or pay in cash the amount of the loss or damage

and the liability of the Company shall no e actual value of the parts damaged or lost plus the reasonable cost

of fitting and in no case exceed the Insured’s estimate of t such Vehicle (including Accessories thereon) as

~ specified in the Schedule hereto or the value of such Vehicle (including Accessori reon) at the time of the loss or
damage whichever is the less.

6. The Insured shall take all reasonable steps to safeguard from loss or damage and to maintain in efficient condition any
Vehicle described in the Schedule hereto and the Company shall have at all times free and full access to examine such
Vehicle or any part thereof or any driver or employee of the Insured. In the event of an accident or breakdown such
Vehicle shall not be left unattended without proper precautions being taken to prevent further damage or loss and if
such Vehicle be driven before the necessary repairs are effected any extension of the damage or further accident
arising shall be entirely at the Insured’s own risk.

7. The Company may cancel this policy by sending fifteen day’s notice by registered letter to the Insured at his last known
address and in such event will return to the Insured the premium less the pro-rata portion thereof for the period the
Policy has been in force or the Policy may be cancelled at any time by the Insured on notice and (provided no claim
has arisen during the then current period of insurance) the Insured shall be entitled to a return of the premium less
premium at the Company’s Short Period Rates for the time the Policy has been in force.

8. The Policy and the Schedule shall be read together as one contract and word or expression to which a specific
meaning has been attached in any part of this Policy or of the Schedule shall bear such specific meaning wherever it
may appear.

9. I at the time any claim arises under this policy there is an ﬁ{ﬁo&msurance covering the same loss, damage or
liability the company shall not be liable to pay or conm%ﬁeﬁ: re than its rateable proportion of any loss, damage,

compensation, costs or expenses.

10. All differences arising out of this Policy shall be referred to the decision of an arbitrator to be appointed in writing by
the parties in difference, or if they cannot agree upon a single arbitrator to the decision of two disinterested persons as
arbitrators, of whom one shall be appointed in writing by each of the parties within thirty days after having been
required so to do in writing by the other party. In case either party shall refuse or fail to appoint an arbitrator within
thirty days after receipt of notice in writing requiring an appointment, the other party shall be at liberty to appoint a sole
arbitrator and in case of disagreement between the arbitrators, the difference shall be referred to the decision of an
umpire who shall have been appointed by them in writing before entering on the reference and who shali sit with the
arbitrators and preside at their meetings. In the event of the death of an arbitrator or umpire, another shall in each case
be appointed in his stead by the party or arbitrators (as the case may be) by whom the arbitrator or umpire so dying was
appointed. It is hereby expressly stipulated-and declared that it shall be a condition precedent to any right of action or
suit upon this policy that the award by such arbitrator, arbitrators or umpire of the amount of the loss or damage if
disputed shall be first obtained.

EXAMIABE oinonenmmmsssmnanisw st

For and on behalf of
THE UNITED INSURANCE COMPANY SC

CENTRAL Printing Press
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THE UNITED INSURANCE COMPANY SC

: Alpaulo Building, Debrezeit Road
SPECy)y, En PO. Box 1156 + Addis Ababa, ETHIOPIA
Tel. 251-11-465-56-56, 551-92-90 « Fax. 251-11-465-32-58

PRIVATE VEHICLE POLIC Yeo-e=r=0000t—

hereas The Insured designated in the Schedule hereto has applied to THE UNITED INSURANCE COMPANY SC (here-
after called the “Company") by a proposal which the Insured has agreed shall be deemed to be of a promissory nature and
Tect and the basis of this Contract and which is deemed to be incorporated herein and has paid or organized to pay the premi-
m stated in the Schedule hereto as consideration for the Indemnity hereinafter contained.

ow This Policy Witnesseth that the Company will subject to the Terms, Provisions and Conditions contained herein or
ndorsed hereon

Indemnify the Insured against loss damage and/or liability as hereunder mentioned actually occurring or arising during the
period stated in the Schedule hereto or during any subsequent period for which the Company may accept payment for the
renewal of this policy that is to say:-

. Loss of or damage to any Vehicle described in the Schedule hereto and Accessories whilst thereon resulting from

N‘ Accidental Collision or Overturning consequent upon Mechanical Breakdown or Wear and Tear but excluding
damnage to Tires unless such Vehicle is damaged at the same time;

any Vehicle described in the Schedule hereto and Accessories whilst thereon:-
E-/.%ﬂi/gon.o_r Lightning, Burglary Housebreaking or Theft;

2. Lossof or Dama
(a) By Fire External EX
(b) By Malicious Act; and,
(¢) Whilst in transit (including the proc
Waterways Lift or Elevator but excluding da

time;

X "
s of loading and unloading incidental to such transit) by Road: Rail
ace to Tires unless such Motor Vehicle is damaged at the same

Provided however that the term "Accessories" shall not include Rugse(0ats ,Luggage, Wraps Parcels, personal

Clothing and Effects;

The cost of protection and removal of any Vehicle described in the schedule hereto to the nearé
quence of accident causing damage which is covered hereunder but not exceeding twenty percent of t

[95]

of repairs; :

4. Liability at Ethiopian Law for compensation (including Law Costs of any claimant) for death of or bodily injury to
any person caused by the lawful use of any Vehicle described in the Schedule hereto except where such death or
injury arises out of or in the course of the employment of such person by the Insured and excluding liability to any
person being a member of the Insured's household provided that the liability of the Company including such Law
Costs is limited in respect of any one claim or serics of claims arising out of one event to the sum stated in the
Schedule hereto;

5. Liability at Ethiopian Law for compensation (including Law Costs of any claimant) for damage caused by the law-
ful use of any Vehicle described in the Schgdule hereto property other than property belonging to or held in trust by
or in the custody or control of the lnsurc@ofﬁﬂ’ﬁ:jﬁp‘pr-ﬁfl}_)c Insured's houschold provided that the liability of the
Company including such Law Costs is limited in z'csj)cg‘l*(;{":‘a'ny one claim or series of claims arising out of one event

3 to the sum stated in the Schedule hereto;

6.  Liability at Ethiopian Law as defined in Article 1 (4) and (5) above arising whilst the Insured is personally driving a
private Vehicle not belonging to him and not hired to hum under a hire purchase agreement provided that:-
(a) one of the Cars described in the Schedule hereto is nol in use at the time; and,
(b) the liability of the Company under this Clause shall not exceed the respective limits of indemnity under the
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8. Any loss damage or liability caused or arising whilst any Vehicle described in the Schedule hereto is let on hire or is
being used for racing pacemaking reliability trial or speedtesting or any purposes in connection with the Motor Trade or
for the transport of goods for the conveyance of passengers for monetary or equivalent consideration or is being driv-
en by the Insured (or by any other person with the general knowledge and consent of the Insured) whilst not permit-
ted by any Licensing Authority or other law or regulation to drive such Vehicle or whilst under the influence of intoxi-

cating liquors or drugs;

9.  Any liability directly or indirectly proximately or remotely occasioned by contributed to by or traceable to or arising out
of or in connection with Flood Typhoon Hurricane Windstorm Voleanic Eruption Earthquake or other convulsion of nature
War, Invasion, Act of Foreign Enemy, Hostilities or Warlike Operations(whether War be declared or not), Civil War,
Mutiny, Riots, Strikes, Civil Commotions, Military or popular Rising, Insurrection, Rebellion, Revolution Military or
Usurped Power, Martial Law or State of Siege or any of the events or causes which determine the proclamation or main-
tenance of Martial Law or State of Siege;

10. (a) Any loss or damage to any property wha{socvergjjﬁ loss or expense whatsoever resulting or arising there-

from or any consequential loss; CIMEI\.'

(b) Any legal Liability of whatsoever nature;
directly or indirectly caused by or contributed to by or arising from ionising radiations or contamination by
radioacivity from any nuclear fuel or from any nuclear waste from the combustion of unclear fuel. For the purpose
of this exception combustion shall include self sustaining process of nuclear fission;and,

(c) Any loss-damage or liability directly or indirectly caused by or contributed to by or arising from Nuclear Weapons

material;

11. Loss or damage directly occasioned by pressure waves caused by aircraft or other aerial devices travelling at sonic

or supersonic speeds.

CONDITIONS

. The due observance and fulfillment of the Terms, Provisions, Conditions and Endorsements of this Policy by the Insured
insofar as they relate to anything to be done or complied with by the Insured and the truth of the statements and answers in
the said proposal shall be conditions precedent to any liability of the Company to make any payment under this policy. No
waiver of any ofithe Terms, Provisions, Conditions and Endorsements of this policy shall be valid unless made in writing
signed by an official of or Agent /Broker duly authorized/appointed by the Company. ’

2. Notice shall be given in writing to the Company immediately upon the occurrence of any accident or loss or damage and in
the event of any claim every letter claim writ summons and/or process shall be forwarded to the Company immediately on
receipt by the Insured. Notice shall also be given in writing to the Company immediately the Insured shall have knowledge
of any impending prosecution in respect of any occurrence which may give rise to a claim under this Policy. In case
of theft or other criminal act which may be the subject of a claim under this policy the Insured shall give immediate notice
to the police and co-operate with the Compiny in'tkcuritig.the conviction of the offender.

3. No admission offer promise or payment shall be made by the Insured without the written consent of the Company which
shall be entitled if it so desired to take over and conduct in the name of the Insured the defence or settlement of any claim
or to prosecute in his name for its own benefit any claim for indemnity or damage or otherwise against any third party and
shall have full discretion in the conduct of any proceedings or in the settlement of any claiin and the Insured shall give all

such information and assistance as the Company may require.

4. Tirth t of loss of or damage to any Vehicle described in the Schedule hereto the Company may at its own option repair
rcins::-zlmr\’ehi or part thercof and/or ils accessories or pay in cash the amount of the loss or damage and
the liability of the Company shall not cxcccd‘[hmw:u&%ﬂs damaged or lost plus the reasonable cost of fit-
ting and in no case exceed the Insured's estimate of the value o

icle (including Accessories thereon) as spec-
ified in the Schedule hereto or the value of such Vehicle (including Accessories i n)-at_the time of the loss or

damage whichever is the less.
5 The Insured shall take all reasonable steps to safeguard from loss or damage and to maintain in efficient condi-

tion any Vehicle described in the Schedule hereto and the Company shall have at all times free and full access

to examine such

]
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PRIVATE VEHICLE POLICY

WHEREAS THE INSURED designated in the Schedule hereto has applied to/THE NYALA INSURANCE S.CO. (hereinafter called
the Company) a written proposal and declaration containing certain particylars and statement§ which the insured has agreed shali the
basis of contract and be considered as incorporated herein and has paid or agreed to pay {he premium as consideration for the
indemnity hereinafter contained. '
NOW THIS POLICY WITNESSETH that during the period stated in th¢ schedule hereto or during 3gy subsequent perigd for which the
company may accept payment for the renewal of the policy and subject to the terms, limita jons, provisiong! exceptions and
conditions contsined herein or hereon the Company will provide ghe Insurance herein
Schedule. That is to say: -

L Indemnify the Insured against loss damage and/or lia xhty as herreunder
period stated in the Schedule hereto or during any s}
renewal of this policy, that is to say:

1. Loss of or damage to any Motor vehicle described in the Schedule lireto And A
from any accidental Collision or Ov i
excluding damage to Tyres unless such )

a) By Fire External Explosion/ Self-J
b) By Malicious Act or '
c) Whilst in transit (including th¢ processes of loadin

time:
provided however that the t
Clothing and Effects:

. Company includin
to the sum stated 1

7. All costs and gkpenses incurred witll the wyitten consent of the Company.

IL. In the terms of and Aubject to the limitations of/and for the purposes of Article 1 (4), (5) and (7 of this pohc_y the company
shall at the request of the Insured treat as th he were the Insured any relative or friend of the Insured whilst driving any
Motor vehicle described in the Schedule hereto for social domestic or pleasure Purposes with the Insureds general knowledge
and consent provided that:-

1. Such relative or friend isnot entitled to indemnity under any other policy.

2 Such relative or friend shall as though he were the Insured observe, fulfill and be subject to the Terms, Provisions,
Conditions and Endorsements of this policy insofar as they can apply.
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8. HMALICIOUS INJURY AND/ OR DAMAGE RESTRICTION
It is hereby understood and agreed that this policy does not cover:-

‘&) Loss or destruction of or damage to any property whatsoever or
any loss or expense whatsoever resulting or ariging therefrom or
any consequential loss.

B) Death injury or any legal lisbility of whatsoever nature.

Directly or mdirectly caused by or contributed to arising from or traceable to the
action of any organization group or individual connected with or taking part in
political or quasi political interference in the affairs of Ethiopia, armed or unarmed
robbery, armed or unarmed shifta action, holdup or any act of bauditry and in auy
claim action suit or other proceeding to enforce a claim for loss damage or liability
under tois policy the b.u.rden of proving the loss damage or lability dces not fall
within this clause shall be upon the Insured. All other terms provisions and
conditions remain unaltered.

9. MORTGAGE CLAUSE.

It is hereby declared and agreed that

.................................................... (hereinafter referred to as the Morigagee) aie
the mortgagee of the Motor Car described in the schedule to this pelicy and that
the said Motor Car is the subject of a Mortgage Endorsement agreement made
between the mortgagec on one part and the Insured on the other part and it is
further declared and agreed the said mortgagee are interested in any monies which
but for this endorsement would be payable to the Insured under this policy ia
respect of the loss of or damage to the said Motor Car (which loss or damage is
not made good by repair reinstatement or replacement) and such monies shall be
paid to the said mortgagee as long as they are the mortgagee of the car and their
receipt shall be full and final discharge to the above rhentioned Insurers in respect
of such loss or damage.

Subject otherwise to the terms, conditions and exceptions of the Policy.

For and on behalf of
Nyala Insurance S.C.

Date

Compugraghy Printers
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WHEREAS, the Insured by a written pB and declaraton wh

ich shall b
icorporated herein as an integral part thereof and deemed to be of a promissory n
isurance Company S.Co. (hereinafter called the Company) for the insurance
greed to pay the premium as consideration for such insurance:-
NOW THIS POLICY WITNESSETH THAT:-
he Company will subject to the terms, provisions, conditions, exceptjghs and endorsements contained, indemnify the
sured against loss, damage and/or liability as hereinafter mentfoned occurring during the period-stated in the
hedule of this policy or during any subsequent period for whicl'the company may agree to reyue/ policy.

SECTION 1: RISKS COYERED BY THIS POLIC
1 LOSS OR DAMAGE TO THE VEBICLE

ne Company will indemnify the Insured as follows’ -

COMME AL _VEHICI‘E POLICY

¢ basis of this contract and
re and effect has applied to Nib
reinafter provided and has paid or

.1 loss or damage to any motor vehicle spafed in the Schedule and its accegories whilst thereon resulting from an
accidental collision or overturning/or collision or overturning co Sequent upon mechanical breakdown or
consequent upon wear and tear but excluding accidental damage #6 tyres unless such vehicle is damaged at the
same time, and excluding loss 6 damage to canvas and batterie

1.2 loss of or damage to any motor Vehicle described in the sgedule hereto and its accessories whilst thereon

(a) by fire, exférnal explosion, self ignition, lightning, burglary, housebreaking or theft or
(b) by Maligious Act ;

1.3 loss of or damage to any motor vehicle described/An the schedule hereto and its accessories whilst thereon by
impact damagé caused by falling objects provigéd no convulsion of nature is involved;

1.4 whilst the insured vehicle is in transit (inc ding the processes of loading and unloading incidental to such
transit) by road, rail, inland waterway, liftor elevator;

1.5 The cost of protection and removal of the motor vehicle to the nearest repairer in consequence of accident
causing insured damage, but not exceeding twenty percent of the agreed cost of repairs;

1.6 The reasonable and necessary cost of repair authorized by the Insured of the motor vehicle
necessitated by damage for which the Company may be liable under the Policy provided a detailed estimate of

cost is forwarded to the Company and the estimated cost does not exceed the authorized repair limit stated in
the Schedule.

EXCEPTIONS TO SECTION 1.1

e Company shall not be liable to make any payment in respect of the following;-
a) consequential loss sustained by the Insured or loss of use of any insured vehicle;
b) wear and tear and/or depreciation of the vehicle insured or any part of such vehicle;
¢) mechanical fracture or electronic and/or mechanical or electrical breakdown or failure of any part;
d) loss of or damage to any communication equipment of any kind;
d) loss of or damage in respect of any radio, record player, tape recorder fitted in the vehicle unless specifically
declared and insured.



SECTION 3: EMERGENCY MEDICAL EXPENSES

‘he Company may pay the cost of medical treatment to the Insured or to any occupant of the insured vehicle in
onnection with any bodily injury caused by violent, accidental, external and visible means in direct connection with
he Insured vehicle provided always that total liability of the Company under this section shall be limited to the amount
tated in the Schedule.

SECTION 4: POLICY CONDITIONS
COMPLIANCE WITH CONDITIONS

The due observance, and fulfillment and compliance with the following conditions by the Insured and the truth
‘of the statements and answers in the proposal shall be conditions precedent to any liability of the Company to
make any payments under this Policy. /

CARE OF MOTOR VEHICLE

The Insured shall take all reasonable steps to safeguard the motor
the vehicle in efficient condition and the Company shall have
motor vehicle or investigate all circumstances of the loss”or damage. In the event of any accident or
breakdown, the motor vehicle shall not be left unattended Avithout proper precautions being taken to prevent
further loss or damage and if the motor vehicle be driven before the necessary repairs are effected any
extension of  the damage or any further damage to e motor vehicle shall be excluded from the scope of the
indemnity granted by this Policy.

NOTIFICATION

In the event of any occurrence which may gi¢e rise to a claim under this Policy,fhe Insured shall, as soon as
possible, give notice thereof to the Company with full particulars. Every letter, claim, writ, summons and
process shall be notified or forwarded tg4he Company immediately upon re€eipt. Notice shall also be given in
writing to the Company immediately ti{e Insured shall have knowledge ot any impending, prosecution, inquest
or fatal inquiry in connection with afy such occurrence. In case of theft or other criminal act which may give
rise to a claim under this Policy, tHe Insured shall give immediage’notice to the Police and cooperate with the
Company in securing the convictdon of the offender.

hicle from loss or damage and to maintain
all times free and full access to examine the

consent of the Company. /The Company shall be entifled if it so desires to take over and conduct in the name
of the insured the defen iny, the Company is also entitled to prosecute in the name of

such conduct nor shall the Company/be liable for any costs or expenses whatsoever incurred by the Insured or
any claimant or other person after fie Company shall have relinquished such conduct.

APPLICATION OF INDEMNITY PRINCIPLE

4.6.1 In the event of loss or damage to any motor vehicle described in the Schedule hereto the Company may at its
option repair, replace or pay in cash the amount of the loss or damage of such vehicle or part thercot and /or its
accessories. The value of the vehicle shown in the Policy is not necessarily the amount payable by the Company in
the event of total or partial loss, since the liability is limited to the market value immediately before the date of
accident or the value shown in the Policy whichever is the lesser.

4.6.2 In the event of loss or damage of any parts or motor vehicle described in the Schedule thereto the
Insured shall be liable to contribute for replacement of new parts on account of depreciation or wear and
tear.

4.6.3 In the event of loss or damage to the motor vehicle described in the Schedule the estimate cost of repair
is not less than 75% of the sum insured or the market value at the time of loss, then the insurer may opt
to treat such vehicle as though it were a total loss and settle the claim accordingly.

4.6.4 In the event of loss or damage to the motor vehicle its parts accessories thercof the Insurer entitled to
recover such salvaged and scrapped parts on settlement of the ¢laim.
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6.

L The price quotéd in the latest catalogue or price list issucd Uy the
Manufacturer or his Agents for the country in winch the Mator
vehicle is held for repair or.

II.  The price last obtained at the Manufacturer’s Works if uo sach
catalogue or price list exists plus the reasonable cost ot transpor
otherwise than by air to the country in which the Motor V ehicle is
held for repair and the amount of the relative mport duty and the
reasonable cost of fitting such part.

SATTERIES AND CANVAS EXCLUSION CLAUSE (TO APPLY TO
COMMERCIAL VEHICLE POLICY ONLY).

It is hereby understood and agreed that this insurance does not cover any loss of or
damage to the batteries or canvas Covers of any vehicle hereby msured.

INDEMNITY TO MEMBERS, DIRECTORS OR EMPLOYEES

Notwithstanding anything contained herein to the contrary it is hereby undersiood
and agreed that whilst any Motor Car described in the schedule hereto is being
used by any Member Director or employees of the Insured, the Company will treat
as though he were the Insured person using such Motor Car Provided always that:

1)  Such person is not entitled to indemnity under any other policy.

2)  Such person shall as though he were the insured observe fulfill and
be subject to the terms provisions conditions and endorsements of
this policy insofar as they can apply.

$)  The person driving is at the time a duly licensed driver.
RADIOS, RECORD PLAYERS AND TAPE RECORDERS

No claim shall be payable under the policy in respect of any radio, record players
or tape recorder fitted in the Vehicle(s) under the policy unless specially declared
in the Policy Schedule.

LICENSE CLAUSE

“qt is hereby understood and agreed that while any private car or vehicle described
in the Schedule of this policy at the time of any accident is being driven by or is in
the charge of any person”

(A)  Undertheageof .......coocininn. e o year

(B)  Who is the holder of a full driving license which has been in force
for less than 12 month then the Company shall not be Liable for the-
11y ———— Birr in respect of any such claim in addition

to any deductible/ excess which is already imposed by this policy.



Premium B

Policy No
Period of Insurance From the day of 20
to midnight on the day of 20
Insured:
Address:
Business or Occupation.:-
Geographical Area:-
DESCRIPTION OF VEHICLES
Seating Insured’s
Registered Mzske of Horse Type of Year of Capacity estimate of
Letters Vehicle (s) Power or Body Manufacture including value including
and Nos. CC Driver sccess thereon

Limit of amount of the Company’s liability under Article I (4) of the Policy
with a limit of
Limit of amount of the Company's liability under Article I (5) of the Policy

(i.e. liability for T/P property)

Limit of amount of the Company's liability under Article V of the Policy

(emergency medical treatment) -

Maximum amount for. which the Insured is permitted to authorise repairs

under Article Il (T)

Birr Per event
Birr Per Person
Birr Per even!
Birr Per event
Birr

IN THE EVENT OF ANY VEHICLE INSURED UNDER THIS POLICY IS SOLD THE COVER IN RESPE(
OF THAT VERICLE CFASES WITH IMMEDIATE EFFECT FROM THE TIME OF SUCH SALE

ENDORSEMEINTS ATTACHED:

EXAMINED

Compugrephy Printars

Date

For and on behalf of

NYALA INSURANCE §.C



Policy No Prewium Bitr

Period of Insurance From the day of 20
to midnight on the day of 20
Insured:
Address:
Business or Occupation:
Geographical Area:-
DESCRIPTION OF VEHICLES
i
Seating Insured’s
Registered Mzke of Horse Type of Year of Capacity estimate of
Letters Vehicle (s) Power or Body Manufacture including vielue including

and Nos. C.C. Driver uccess thereon

Limit of amount of the Company’s liability under Article I (4) of the Policy

with a limit of | Birr : Per event
Limit of amount of the Company’'s liability under Article 1 (5) of the Policy ‘
(i.e. liability for T/P property) ] Birr Per Person
Limit of amount of the Company’s liability under Article V of the Policy | _.
(emergency med.'g:;l treatment) - Birr Per event
Maximum amouit for. which the Insured is permitted to authorise repairs :
under Article IHI (I) Birr Per event

Birr

IN THE EVENT OF ANY VEHICLE INSURED UNDER THIS POLICY IS SOLD THE COVER IN RESPECT
OF THAT VEBICLE CFASES WITH IMMEDIATE EFFECT FROM THE TIME OF SUCH SALE

ENDORSEMENTS ATTACHED: Date

For and on behalf of
NYALA INSURANCE S.CC
EXAMINED

Compugraphy Printae



CONDITIONS

The due observance and fulfilment of the Terms, Provisions, Conditions and Endorsements of this Policy by the lnsuied
insofar as they relate to anything to be done or complied with by the [nsured and the truth or the statements and answers in the
said proposal shall be conditions precedent to any liability of the Company to make any payment under this policy No. waiver
of any of the Terms, Provisions, Conditions and Endorsements of this policy shall be valid unless made in writmg and signed
by the officer of the Company.

The Insured shall as soon as practicable give to the Company notice n writing with full details of any event likely to give nise
to any claim under this policy and shall supply such further information as may be reasonably necessary m case of Theft or
other criminal act which may be the subject of a claum under this policy, the insured shall give immediate notice to the police
and co-operate with the comipany in securing the conviction of the offender

The Insured (or the [nsured’s agents) or any person claiming to be indemnified shall not make any admission of lability or
offer or promise of payment but shall permit the Company to have the sole conduct of all negotiations or legal procecdings.
The Company shall be entitled to use the name of the Insured or of the person claiming to be indemnmfied for the purpose of
resisting or enforcing any claim and the Insured and the person claiming to be indemnified shall give the Company all
reasonable assistance in connection therewith and shall act in all cases in the best interests of the Company. The Campany
shall have full power to settle any claim without reference to the Insured or to the person claiming to be indemnified and in
any question between the Company and the Insured or between the Company ahd the person claiming to be indemnified such
settlement shall have the effect for all purposes as if it was made with the concurrence of the insured or the person that such |
settlement may declared to be ex-gratia or without admission of lLability

In the event of loss of or damage to any Motor vehicle described in the schedule hereto the Company may at its own optian
repair, reinstate or replace such Motor Vehicle or part thereof and or its Accessories or pay in cash the amount of the loss or
damage and the liability of the Company shall not exceed the actual value of the parts damaged or lost plus the reasonanle
cost of fitting and 1n no case exceed the Insured's estimate of the vaiue of such Motor Vehicle (including Accessories thereon)
as specified in the Schedule hereto or the Value of such Motor Vehicle (including Accessories thereon) at the time of e loss
or damage whichever is the less.

The Insured shall take all reasonable steps to safepuard vehicle against damage or loss, in the event of an accident w
breakdown such motor vehicle shall not be left unattended to prevent further damage or loss and if such motor vehicle be
driven before the necessary repairs are effected, any extension of the damage or further accident arising shall be entirely at the
Insured’s own risk.

The Company may cancel this policy by sending thirty days notice by registered letter to the Insured at his last known address
and in such event will return/to the insured the premium less the pro-rata portion thereof for the period the policy has been
inforce or the policy may be cancelled at any time by the [nsured on notice and (provided no claim has arisen during the then
current period of insurance) the Insured shall be entitled to a return of the premium less premium at the Company’s Short
Period Rates for the time the Policy has been inforce.

The Policy and the schedule shall be read together as one contract and any word or expression to which a specific meaning has
been attached in any part of this policy or the Schedule shall bear such specific meaning wherever it may appear.

All difference arising out of this policy shail be referred to the decision of an arbitrator to be appomted in writing by the
parties in difference or if they cannot agree upon a single arbitrator to the decision of two disinterested persons as arbitrators of
whom one shall be appointed in writing by each of the parties within thirty days after having been required to do so in writing
the other party. In case either party shall refuse or fail to appoint an arbitrator within thirty days after receipt of notice in
writing requiring an appointment, the other party shall be at liberty to appoint a sole arbitrator and in case of disagreement
between the arbitrators, the difference shall be referred to the decision of an umpire who shall have been appointed by them in
writing before entering on the reference and who sha!! sit with the arbitrators and preside at their meetings. In the event of tie
death of an arbitrator or umpire, another shall in each case be appointed in his stead by the party or arbitrators (as the case
may be) by whom the arbitrator or umpire so dying was appointed.

It is hereby expressly stipulated and declared that it shall be a condition precedent to any right of action or suit upon this
policy that the award by such arbitrator, arbitrators or umpire of the amount of the loss or dainage if disputed shall be first

obtained.
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YOUR PROTECTION IS GUARANTEED FORM No-J/A60/1 1.6/3

Branch

Policy Number

MOTOR INSURANCE ENDORSEMENTS

Endorsement No.

Insured

SUPPLEMENTARY CONDITIONS (MOTOR)

The sum insured hereunder being the Insured’s estimate, is not necessarily
accepted by the Company as being the true value of the property Insured. In the

cvent of loss and/or damage for which indemmity is provided by this Insurance, the

Company shall not be liable to pay any sum in excess of the market value of the
property immediately before the loss and/or damage or in excess of the sum
insured, whichever is the less, irrespective of the cost price of the property.

EXCESS-ACCIDENTAL DAMAGE

It is hereby understood and agreed that notwithstanding anything to the contrary
contained in Clauses 1, 2, & 3 of this policy the Insured in respect of each and
every event shall be responsible for the first ................ Birr (or any less
expenditure which may be incurred) of any expenditure for which provision is
made under such clause and or any expenditure by the Company in the exercise of
its discretion under Condition 3 of this policy. '

If the expenditure incurred by the Company shall include the amount for which the
Insured is responsible hereunder such amount shall be repaid by the Insured to the
Company forthwith.

For the purpose of this endorsement the expression “event” shall mean an event or
series of events arising out of one cause in connection with any one Motor Car in
respect of which indemnity it guaranteed under this policy.

UNOBTAINABLE PARTS (SPARE PARTS ENDORSEMENT)

It is hereby understood and agreed notwithstanding anything to the contrary
contained in this policy that in the everit of loss or damage to the Motor vehicle or
its accessories or spare parts necessitating-the supply of a part not obtainable from
stock held in the country in which the Motor vehicle is held for repair or in the
event of the Company exercising the option under Condition 4 to pay m cash the
amount of the loss or damage, the liability of the Comipany in respect of any such
part shall be limited to:

LEA R4 Wy,

"ALA INSURANCE S.C.

TEL. 251-11-662 66 67 P.O. BOX

ROTECTION HOUSE s S &

BRANCH



I.  The price quotéd in the latest catalogue or price list issued Ly the
Manufacturer or his Agents for the country in winich the Motor
vehicle is held for repair or.

I. The price last obtained at the Manufacturer’s Works if uo such
catalogue or price list exists plus the reasonable cost © { transport
otherwise than by air to the country in which the Motor Vehicie is
held for repair and the amount of the relative import duty and the
reasonable cost of fitting such part.

aATTERIES AND CANYAS £XCLUSION CLAUSE (TO APPLY TO
COMMERCLAL VEHICLE POLICY ONLY).

It is hereby understood and agreed that this insurance does not cover auy loss of or
damage to the batteries or canvas COVers of any vehicle hereby msured.

INDEMNITY TO MEMBERS, DIRECTORS OR EMPLOYEES

Notwithstanding anything contained herein to the contrary it is hereby undersiood
and agreed that whilst any Motor Car described in the schedule licreto is being
used by any Member Director or employees of the Insured, the Company will treat
as though he were the Insured person using such Motor Car Provided always that:

1)  Such person is not entitled to indemnity under any other policy.

2)  Such person shall as though he were the insured observe fulfill and
be subject to the terms provisions conditions and endorsements of
this policy insofar as they can apply.

$)  The person driving is at the time a duly licensed driver.
RADIOS, RECORD PLAYERS AND TAPE RECORDERS

No claim shall be payable under the policy in respect of any radio, record players
or tape recorder fitted in the Vehicle(s) under the policy unless specially declared
in the Policy Schedule.

LICENSE CLAUSE

“qt is hereby understood and agreed that while any private car or vehicle described
in the Schedule of this policy ai the time of any accident is being driven by or is in
the charge of any person”

(&)  Undertheage of ....ooovnnnn T e year

(B) Who i5 the holder of a full driving license which has been in force
for less than 12 month then the Company shall not be liable for the
BESE ..onenrssnsssiiizsssss Birr in respect of any such claim in addition
to any deductible/ excess which is already imposed by this policy.
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