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Abstract 

This paper aims to analyze the AfCFTA agreement and RECs' future with the establishment of the 

AfCFTA. The Abuja Treaty is the benchmark for economic integration in Africa; it lists six steps 

for forming the AEC. The study's findings show that the AfCFTA is an independent legal instrument 

from the Abuja Treat with its institutional structure; however, its in line with and facilitate the 

objectives of the Abuja Treaty. The AfCFTA states it has the objective of resolving multiple and 

overlapping memberships, yet it provides for the RECs' existence after the formation of the 

AfCFTA. Since the RECs have an independent personality, there is no legal ground for termination 

of the RECs, with that state parties should consider having a protocol of merger. The development 

of African countries is different, and they have a low level of manufacturing capacities. Therefore, 

to utilize the benefits of the AfCFTA by every member states, there is a need to have a strategic 

shift in production and address NTBs that hinder intra-African trade. 
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Chapter One 

Introduction 

This chapter will be an introductory part of the study, which gives a general insight into the 

research. It contains the background, statement of the problem, the objectives, and research 

questions highlighting the research topic. Additionally, it provides the methodologies employed 

by the researcher as well as limitations.  

1.1 Background to the Research  

Africa's economic integration was one of the objectives of the Organization of African Unity 

(OAU). As part of the economic integration agenda, member states of the OAU agreed to 

coordinate and harmonize their economic policies.1 This agreement has led to the establishment of 

different Regional Economic Communities (RECs). In 1991 the African Heads of States adopted 

the treaty establishing the African Economic Community (Abuja Treaty)2 to create Africa's 

common market. RECs are the building blocks of continental integration, which will evolve into 

a continental common market through successive stages. 3 

African economic integration has continued to be a key priority for the African Union (AU), which 

replaced the OAU in 2002. The relation between RECs and AU is defined based on the AU 

Constitutive Act4 and the Abuja Treaty and the Protocol on Relation between RECs and AU.5 The 

AU considers RECs an integral part of the union and a building block for Africa's integration.  6 

The Eighteenth Assembly of AU Heads of States held in 2012 has, among other things, decided 

on Boosting Intra-African Trade (BIAT). A vital element of that decision was to fast track the 

                                                             
1 Organization of the African Unity Charter of the Organization of African Unity, Addis Ababa, Ethiopia, 25th day 

of May 1963  (OAU Charter) art 2(II)(b)   

2 Treaty Establishing the African Economic Community, Abuja, Nigeria on the 3rd of June 1991(AEC Treaty)   

3  Ibid art 6  
4 Constitutive Act of the African Union Adopted By the Thirty-Sixth Ordinary Session Of The Assembly of Heads 

Of State and Government 11 July, 2000 - Lome, Togo (AU Constitutive Act) 
5 Protocol on Relation Between the African Union (AU) and the Regional Economic Communities (RECs) [July 

2007] Accra Ghana (Protocol on Relation Between AU & RECs) 
6Regional Economic Communities (RECs) available at https://au.int/en/organs/recs, accessed at February, 01 2019.   

https://au.int/en/organs/recs
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African Continental Free Trade Area (AfCFTA) establishment to operationalize it in 2017.7 Since 

WTO's establishment, the AfCFTA will be one of the largest free trade areas, covering a market 

of more than 1.2billion people with a GDP of more than US$3.4 trillion.8 In 2018 the agreement 

establishing the AfCFTA was presented to the AU Heads of States for signature in Kigali, Rwanda. 

As of May 2020, only Eretria is not a signatory of the agreement, and 30 state parties ratify it.9  On 

July 7, 2019, the Extraordinary Summit held in Niamey, the operational phase of the AfCFTA, 

was launched.10   

The Abuja Treaty has envisaged the establishment of the African Economic Community.11The 

RECs will serve as pillars to build a continental framework.12 There are eight RECs that are 

recognized by AU; the Economic Community of West African States (ECOWAS), Economic 

Community of Central African States (ECCAS), Arab Maghreb Union (UMA), South African 

Development Community (SADC), Common Market for Eastern and Southern Africa 

(COMESA), Intergovernmental Authority on Development (IGAD), Community of Sahel-

Saharan States (CEN-SAD), and East African Community (ECA).13 They were established in 

1975, 1983, 1989, 1992, 1993, 1996, 1998, and 1990. 14The RECs in Africa is the pillar of 

economic integration throughout the continent. With the establishment of the AfCFTA, they will 

help manage the process with their members since the negotiation between 55 members is a 

complex one.15  

                                                             
7 Assembly of the Union Eighteenth Ordinary Session 29 – 30 January 2012 Addis Ababa, Ethiopia Decision on 

Boosting Intra-African Trade and Fast Tracking the Continental Free Trade Area (Doc. Ex.Cl/700(Xx)) (Assembly 

of the Union Eighteenth Ordinary Session’s Decision)  para 4 

8 African Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents www.tralac.org accessed in 

February 16 2019 
9 Towards the African Continental Free Trade Area available at https://www.tralac.org/resources/infographic/13795-

status-of-afcfta-ratification.html accessed on May 1 2020 (Towards the AfCFTA) 
10 Ibid  
11 AEC Treaty (n 2) preamble para 12 
12 Sanoussi Bilal (ed) ,GREAT Insights, ECDPM (Volume 5 - Issue 4) [July/August 2016] (Bilal) 5 
13 FROM REGIONAL ECONOMIC COMMUNITIES TO A CONTINENTAL FREE TRADE AREA: Strategic 

tools to assist negotiators and agricultural policy design in Africa (UNITED NATIONS CONFERENCE ON 

TRADE AND DEVELOPMENT) [2017] (Strategic tools to assist negotiators and agricultural policy design in 
Africa) 5 
14 Ibid  
15 Assessing Regional Integration in Africa (ARIA V): Towards an African Continental Free Trade Area by the 

Economic Commission for Africa, 2012 (ARIA V) 30 

  

http://www.tralac.org/
https://www.tralac.org/resources/infographic/13795-status-of-afcfta-ratification.html
https://www.tralac.org/resources/infographic/13795-status-of-afcfta-ratification.html
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1.2 Statement of the Problem 

Integration in Africa was one of the OAU aspirations following the independence of the African 

countries from colonialism. However, the aspiration has not been fully operative.16 Given the 

various socio-economic status and different development levels of African countries, the first step 

was to start with regional integration. To that end, different RECs are operating on the continent. 

In 1991 the Abuja Treaty provided for six sages to establish the African Economic Community 

(AEC).17 In the Abuja Treaty, the integration at the continental level was planned to commence in 

the fourth stage to establish Continental Custom Union.18However, this raises a question on the 

decision of Heads of State at the eighteenth AU summit for the establishment of AfCFTA19 since 

having a Continental free trade was not in the framework of the Abuja Treaty. Having that in mind, 

the first problem that comes to picture when considering AfCFTA is whether or not the Abuja 

Treaty foresaw it. In this respect, some claim the decision has a gap-filling role for the Abuja 

Treaty and helps achieve the treaty's goals.20 Some authors' argument goes even to the extent that 

the AfCFTA should be a protocol for the Abuja Treaty. Additionally, others consider AfCFTA an 

independent instrument from the treaty because it does not stipulate the Continental Free Trade 

Area establishment.21   

When we think of economic integration in Africa, RECs' status and future is an unavoidable issue. 

Among the objectives of AfCFTA, one is to resolve multiple and overlapping memberships.22 

Accomplishing this will help to have harmonized standards in the continent. However, the 

AfCFTA Treaty did not provide how multiple memberships can resolve since it considers RECs' 

existence after the establishment of AfCFTA.23 There are RECs that are already in place with 

conflicting disciplines and benefits, and they apply different strategic rules in the given region like 

                                                             
16 Building The African Continental Free Trade Area: Some Suggestions On The Way Forward (A Policy Paper By 

UNCTAD Advanced, Unedited Version) [2015] (Building the AfCFTA) 1 
17 AEC Treaty (n 2) art 6   
18 Ibid art 6(d) 
19 Assembly of the Union Eighteenth Ordinary Session’s Decision (n 7) para 4 
20 F. Fajana, Preparedness of the Different AU-recognized Regional Economic Communities (RECs) for the 

Continental Free Trade Area ( CFTA) (F. Fajana) avalible at https://unctad.org/meetings/en/Presentation/ditc-ted-

09032016-accra-paper-Fajana.pdf, accessed 20 Feburary 2019 (F. Fajana) 1 
21 Jacob Kotocho, The CFTA Negotiation and the Issue of Coherence, 20 September 2017 www.ictsd.org , accessed 

23 January 2019 (Kotocho) 
22  Agreement Establishing The African Continental Free Trade Area, Kigali, 21st day of March 2018. (AfCFTA 

Agreement) art 3(h) 

23 How will the AfCFTA co-exist with other African Trade Arrangements? 22 March 2018 www.tralac.org accessed 

01 February 2019   

https://unctad.org/meetings/en/Presentation/ditc-ted-09032016-accra-paper-Fajana.pdf
https://unctad.org/meetings/en/Presentation/ditc-ted-09032016-accra-paper-Fajana.pdf
http://www.ictsd.org/
http://www.tralac.org/
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the rule of origin (RoO). The performance level of the RECs is different; some achieved Custom 

Union and Common Market. The AfCFTA did not stipulate the status of RECs, which are beyond 

FTA. If they can negotiate as a Customs Union or individual member is not clearly articulated in 

the agreement. The AfCFTA has a gap with RECs' role if they can serve their purpose with 

overlapping activity.24   

As noted earlier, 30 countries have ratified the agreement, and it is expected to be operational in 

January 202125 There are variations in the development status of member states and the level of 

performance by the RECs.26 Additionally, the Intra African trade is minimal; it only amounts to 

16% of the continent's total trade volume.27 Five countries mainly dominate trade within Africa; 

Algeria, Cote d'Ivoire, Egypt, Nigeria, and South Africa, which amounts to 67% of Intra African 

trade.28 In this regard, it is essential to address timing if the continental framework is too ambitious. 

1.3 Literature Review  

The AfCFTA is a new development in Africa that has not yet been operationalized, and the 

literature in the area is limited. Most of the limited literature provides a general background of the 

AfCFTA. The economic integration of Africa has been examined in different perspectives. Mainly 

the issue of AfCFTA vis-à-vis the Abuja Treaty was examined by authors such as Gerhard 

Erasmus, Sebahizi, Berthelot, F. Fajana, and other scholars. Therefore, this section will review 

some of the literature of some scholars.   

 Most of the literature accepts the AfCFTA has departed from the procedures provided in the Abuja 

Treaty. Erasmus. G has stated the AfCFTA has not included the processes provided under the 

Abuja Treaty.29 He notes that the treaty provides for a framework of different process, yet, the 

accomplishment of the objectives is dependent on the performance of member states on their 

                                                             
24 AU, RECs coordination underpin successful Implementation of AfCFTA, 11 September 2018 www.tralac.org 

accessed 01 February  2019 
25 Towards the AfCFTA (n 9) 

26 Kotocho.J (n 21)[2019]  
27 Souhir Mzali, How Effective Will Africa’s Continental Free Trade Area Be? [23 Apr 2018] available at 

https:oxfordbusinessgroup.com accessed 01 February 2019 (Mzali) 

28 From RECs to a Continental FTA: Strategic tools to assist negotiators and agricultural policy design in Africa, 16 

February 2018 www.traclac.org. accessed on 23 January 2019 
29 Erasmus, G. 2015. How the CFTA could advance the Framework of the Abuja Treaty. Stellenbosch: tralac. 

(Erasmus G 2015) 6 

http://www.tralac.org/
http://www.traclac.org/
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particular RECs.30 The RECs are not moving with the expected pace, and there is an urgency with 

the implementation of the BIAT and having a modern and comprehensive continental trade 

arrangement.31 To achieve that, Erasmus believes the AfCFTA will be a way to attain the stages 

laid down in the Abuja Treaty and advance its aims. 

Additionally, the AfCFTA will not replace the frameworks and institutions laid down to implement 

the AEC in the AU system.32 From this, it can be perceived that Erasmus has considered the 

AfCFTA to advance the implementation of the Abuja Treaty. However, it one of the stages in the 

Abuja Treaty. Additionally, Sebahizi stress that the AfCFTA is not a departure from the Abuja 

Treaty; instead, it is required before phase four.33 Additionally, the decision of Heads of States to 

have AfCFTA shows their commitment to having continental market integration.34Whether 

AfCFTA is in the Abuja Treaty plan has also been addressed by a journal published by ECA.35The 

writing mainly addresses the issues as the AfCFTA has a gap-filling role.36 The Abuja Treaty 

stipulates the establishment of AEC by using RECs. However, RECs' status varies; it has believed 

that having AfCFTA is a way to avoid this problem and serve as a bridge to fill this gap.37The 

AfCFTA's approach to recognizing trade liberalization at the continental level seems 

unconventional with the stipulation under the Abuja Treaty.38 However, the approach in the 

AfCFTA may be considered an amendment to the procedures in the Abuja Treaty.39 

The same journal published by ECA provides the Abuja Treaty should be modernized to address 

the 21stcentury problems.40 The Abuja Treaty needs to be revised to assess how much it has come 

to achieve its goals.41 The AfCFTA will open new ways to achieve integration in Africa by taking 

                                                             
30 Erasmus, G. 2019. The AfCFTA as a strategy and Design, tralac Working Paper No. US19WP04/2019. 

Stellenbosch.tralac. (Erasmus G 2019) 6 
31 Erasmus G 2015 (n29) 6 
32 Ibid 7 
33Prudence Sebahizi, Fast-tracking the Continental Free Trade Area: Regional Economic Communities (RECs) as 

Building Blocks (Sebahizi) para 13 
34 Ibid para 32 
35Assessing Regional Integration in Africa VIII: Bringing the Continental Free Trade Area About [October 2017] 

ECA Printing and Publishing Unit, Addis Ababa (Bringing the Continental Free Trade Area About)  
36 Ibid  
37Ibid 2 
38 Ibid 12 
39 Ibid  
40 Ibid 3 
41 Ibid 119 



6 
 

the last two decades' achievements and challenges rather than hiding behind the Abuja Treaty.42  

However, regarding the AfCFTA institutional framework, the writer stresses that it should be 

based on the Abuja Treaty platform for its implementation at the continental level.43 Using the 

Abuja Treaty as a backbone for the institutional formation and developing already existing African 

integration plans is essential for the formation of AfCFTA.44The transformation of AfCFTA to 

custom union with adopting standard policy will be among the Abuja Treaty's achievements.45 

Once more in the journal published by ECA, it provides the different advancement of RECs beyond 

FTA while the rest are struggling to have FTA.46 The RECs' performance with FTAs and their 

trade even within the REC restricted by different NTB like internal taxes and sensitive goods.47It 

also assesses that when Heads of State decided to have AfCFTA, they provide that there should be 

the preservation of acquis by the AfCFTA.48 In that, it stresses, "…considerable care must be taken 

to balance the desire to retain the existing RECs to rationalize the REC FTAs into a consolidated 

trading area. If mishandled, the CFTA may merely add an FTA layer and miss an opportunity for 

rationalizing and simplifying trade in Africa."49 Additionally, F. Fajana perceives the complication 

of building on RECs since they have different rules and procedures.50 However, since they serve 

as building blocks for AfCFTA, it should incorporate their experience and best practices. 51 

 As noted by Sebahizi, by assessing the current status of the AfCFTA; it will be established before 

all RECs fully attain Custom Union.52 Therefore, there is a risk of individual states' tariffs, and 

those who have Custom Union will be divergent.53 However, the author suggests that RECs 

prioritize the AfCFTA in their negotiations to establish the AfCFTA to consolidate other FTAs 

into it by resolving multiple and overlapping memberships.54 

The co-existence of RECs with the AfCFTA is addressed in different pieces of literature. In writing 

by Gerhard Erasmus about the future of the RECs upon the establishment of the AfCFTA, he 

                                                             
42 Ibid  
43 Ibid 7 
44 Ibid  
45 Ibid 119 
46 Ibid 55 
47 Ibid  
48Ibid 123 
49Ibid   56 
50 F Fanjana (n 20) 5 
51 Ibid  
52 Sebahizi (n 333) para 43 
53Ibid  
54Ibid  para 42 
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provides that though the AfCFTA has the objective of resolving multiple memberships of RECs, 

he state that this may not be visible in the short term with the stipulation provided under article 19 

of the AfCFTA.55 According to him, since there are RECs with advanced integration levels, they 

are expected to co-exist with the AfCFTA.56 Since there is no specific plan as to how to achieve 

the objective of having a single market, he suggests that with different rounds of negotiations, the 

RECs and their members have to agree with the new arrangement in which, if implemented 

accordingly, it may also dissolve their existence.57 However, he emphasized that RECs' dissolution 

will not be applied now as provided in the AfCFTA article 19; those with deeper integration can 

maintain their higher integration level.  

Additionally, he notes that the RECs can also continue to deepen their integration afterward.58 

Finally, he stated that is it will not be possible to speculate the relationship between the RECs and 

the AfCFTA until the service negotiations are complete.59 Their co-existence is expected until the 

later achieve better integration than the RECs.60 Afterward, the RECs cannot co-exist with 

AfCFTA because it will defeat its purpose.61 Nevertheless, those RECs that have achieved custom 

union "will remain islands" because they are better integrated than AfCFTA.62A journal published 

by the United Nations advises the AfCFTA to have a policy space for AfCFTA plus status. They 

will pave the way for the Continental economic community.63 

Concerning its implementation, Berthelot state, the implementation of AfCFTA should be timely 

by considering RECs' performance, especially those in the Sub-Sahara region.64 Having a 

relatively similar development level with RECs and individual member states should be the 

primary concern for integration at the Continental level.65  If these issues are not well addressed, 

                                                             
55 What happens to the RECs once the AfCFTA is in force?  Gerhard Erasmus, 17 May 2019, available at 

https://www.tralac.org/blog/article/14051-what-happens-to-the-recs-once-the-afcfta-is-in-force.html accessed 10 

August 2019 

56 Ibid  
57 Ibid  
58 Ibid  
59 Ibid  
60 Ibid  
61Bringing the Continental Free Trade Area About (n 35)   123 
62 Ibid 124 
63African Continental Free Trade Area: Policy and Negotiation Options for Trade in Goods [2016] United Nations 

(Policy and Negotiation Options for Trade in Goods) 30 
64  Jacques Berthelot, The folly of the Africa's Continental Free Trade Area (CFTA) [September 4, 2017] (Berthelot) 

1 
65 Ibid  

https://www.tralac.org/blog/article/14051-what-happens-to-the-recs-once-the-afcfta-is-in-force.html
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it will eventually make the AfCFTA's goals idealistic.66In another writing, this issue is examined 

so that though continental integration has been an ambition of African for the past five decades, 

rushing it will not make it useful.67 It is highly unrealistic for the AfCFTA to be effective because 

of other development and readiness levels between RECs and individual members.68 Therefore, 

priority should be given for strengthening the RECs and expanding FTAs between them.69In the 

writings reviewed, it is highly stressed that the application of integration in the Continental level 

will lead to disaster if rushed without due consideration.70Berthelot also suggests that AfCFTA 

should go beyond mere liberalization of trade and recognize the continent's development status to 

achieve its objectives.71 However, if the launch of integration at the continental level is 

disregarding the continent's status, it will not bring actual economic integration for Africa.72 

Generally, the literature available in AfCFTA assesses the issue in different dimensions. The 

writers touched the relation of AfCFTA with the Abuja Treaty and RECs. However, the literature 

fails to assess the problems raised in a more detailed manner like how state parties who are 

members of custom unions negotiate, as individuals or not. Whether or not the AfCFTA has a legal 

framework of resolving multiple and overlapping memberships. Additionally, in most writings, 

they show the gaps in the AfCFTA; however, they fail to provide a way to address the issue. For 

example, most literature accepts RECs beyond the free trade area, yet they fail to address their 

future. Since the essence of this research is to examine the future of RECs upon the establishment 

of AfCFTA by analyzing various literature and legal instruments governing the matter in the 

continent, this research will have a gap-filling role to the existing literature.  

1.4 The objective of the Research   

1.4.1 General Objective  

This study's general objective is to examine the AfCFTA in light of the Abuja Treaty and REC's 

future.  

                                                             
66 Ibid  
67 Yao Graham & Cornelius Adedze, African Agenda, Which Way Africa’s CFTA? ISSUE Vol. 19 No.2 2016TWN 

Africa (Graham & Adedze) 6-7 
68 Ibid  
69 Ibid  
70Bringing the Continental Free Trade Area About (n 35) 12 
71 Berthelot (n 64) 12 
72 Ibid  
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1.4.2 Specific objectives  

The following are the specific objectives of the study: 

 To determine whether or not the AfCFTA is part of the Abuja Treaty's plan for 

Africa's economic integration;  

 To evaluate the timing of the establishment of the AfCFTA in light of the status of 

RECs and Intra African trade;  

 To examine if the AfCFTA can eliminate the problem of multiple memberships to 

RECs;  

 To analyze the role of RECs in the establishment and operation of the AfCFTA; 

and 

 To show how the RECs and AfCFTA co-exist.  

1.5 Research Question  

To achieve the above objectives, the study will address the following questions; 

1. What is the legal basis for the establishment of AfCFTA? 

2. Is it time for Africa to establish the AfCFTA? 

3. Can AfCFTA avoid multiple memberships to RECs? 

4. What is and will be the status of RECs vis-à-vis the AfCFTA? 

5. What will be the future of RECs, especially those that have gone beyond FTA?  

1.6  Methodology of the Research   

The type of research used in this study is doctrinal research, in which it will be conducted by 

analysis of legal rules.  In addressing the research questions, the researcher will locate mainly legal 

rules governing economic integrations in Africa. Additionally, different scholars' writing will be 

well examined to draw a clear theoretical understanding of the research questions. The researcher 

will gather information mainly from legal instruments. Furthermore, books, journals, articles, 

different media outlets, and the internet will gather the information needed to attain the research 

objectives. Afterward, the researcher will employ a qualitative method to clarify concepts and to 

examine the information gathered.  
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1.7 Significance of the Research 

The AfCFTA is new, and research in the area is limited. This research will evaluate the AfCFTA 

treaty with other legal documents governing trade in the continent and address gaps. Additionally, 

the issues explored in this research are not well examined by other literature; therefore, it will have 

a gap-filling role by identifying the problems, giving analysis or interpretation, and further 

recommend possible solutions to the problems identified.   

1.8 Limitation of the Research  

The AfCFTA is a new development on the continent. While the agreement establishing the 

AfCFTA has technically entered into force, it has not yet been operationalized. This makes it 

challenging to look into the practice. Hence, this paper's analysis will be primarily based on the 

normative framework in the different treaties on regional integration and other RECs experiences. 

1.9 Organization of the Research  

This study will be composed of five chapters, including the introductory part, Chapter one. Chapter 

two will provide a general overview of economic integration in the continent by assessing its status 

and intra-African trade, particularly within the RECs. The third chapter is mainly about what the 

AfCFTA is all about; its relation with the Abuja Treaty, and the status of RECs vis-à-vis the 

AfCFTA. There will be a legal analysis of the AfCFTA Agreement and its protocols vis-à-vis the 

Abuja Treaty and the different treaties establishing the RECs in the fourth chapter. Finally, the last 

chapter will be the conclusion and recommendations. 
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Chapter two 

General background on the African economic integration 

In this chapter, there will be an overview of economic integration in Africa to have better insight 

into the establishment of the AfCFTA. There will be an overall review of other literature 

concerning the status of intra-Africa trade, the development of economic integration in Africa, and 

the RECs. Assessing these issues will help to grasp the level of economic integration to address if 

the continent is ready for this mega continental arrangement. It will also help to understand the 

RECs' achievements and weaknesses for better implementation of the AfCFTA.   

2.1 Intra-African trade and it's status  

Africa is a continent with highly diversified countries together. There are differences in size and 

GDP from big to small, location from landlocked to small islands, and different market and 

economic structures. Africa is a region with a significant disparity in income between countries. 

Six island nations of the continent collectively contribute to 1% of the GDP, while only three 

countries Egypt, South Africa, and Nigeria, contribute to more than 50% of Africa's GDP.73 For 

proper implementation of the AfCFTA, this arrangement has to address the disparity.  

Nevertheless, most economically strong countries do not have a high integration level in their 

respective RECs except for South Africa in SADC and Kenya in EAC.74 For example, Nigeria, 

Algeria, and Egypt account for about half of the region's GDP.75 However, these countries are not 

integrated well and have limited share in the integration.76  

South Africa, Cote d'Ivoire, Kenya, Nigeria, and Morocco represent most of intra-African trade. 

South Africa has a trade relationship with 96% of the intra-African trade network. Out of 54 

                                                             
73 Landry Signé and Colette van der Ven Keys to success for the AfCFTA negotiations ( AFRICA GROWTH 

INITIATIVE) [May 2019] (Signe & Ven) 8; List of African countries by GDP, International Monetary Fund World 

Economic Outlook [October 2019] available at http://statisticstimes.com/economy/african-countries-by-gdp.php 

accessed on March 20 2020; Who are the winners and losers in Africa’s Continental Free Trade area? Available at 

Https://www.weforum.org/agenda/2018/10/africa-continental-free-trade-afcfta-sme-business accessed on May 15 

2020/ 

74Africa Regional Integration Index Report (United Nations Economic Commission for Africa) [2016] (ARIIR 

2016)18 

75REGIONAL ECONOMIC OUTLOOK: SUB-SAHARAN AFRICA Recovery Amid Elevated Uncertainty, 

Chapter 3. IS THE AFRICAN CONTINENTAL FREE TRADE AREA A GAME CHANGER FOR THE 

CONTINENT? [April 2019] (Regional Economic Outlook) 42 
76Ibid  

http://statisticstimes.com/economy/african-countries-by-gdp.php
https://www.weforum.org/agenda/2018/10/africa-continental-free-trade-afcfta-sme-business%20accessed%20on%20May%2015%202020/
https://www.weforum.org/agenda/2018/10/africa-continental-free-trade-afcfta-sme-business%20accessed%20on%20May%2015%202020/
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countries, it trades with 53 of them.77 Furthermore, some countries will benefit more, and some 

benefit less based on their intra-African trade level.78 With that, Eritrea, Lesotho, South Sudan, 

Namibia, and Botswana are countries that will benefit less from the AfCFTA.79  

Informal cross-border trade is not as developed as it should have been because of security, 

corruption, lack of access to finance and market, other related reasons.80Informal trade is the core 

income generation way, especially for vulnerable groups of Africa.81 In South Africa, 70% and in 

West and Central Africa, 60% are women involved in informal cross border trade.82 It is responsive 

regarding food crises because it is conducted by officially unemployed and micro, small, and 

medium enterprises.83 In COMESA and SADC, informal cross-border trade contributes to 40% 

and 30-40% of total intra-regional trade, respectively. If an allowance is given to informal trade in 

Africa, intra-African trade accounts for 20%; however, Europe, North America, and ASEAN have 

60, 40, and 30 percent intra-regional trade, respectively.84 14% of the global population is from 

Africa, but it only accounts for less than 3% of the global GDP and only receives 3% of foreign 

direct investment.85 The share of Africa in global trade is insignificant, which is about 3%.86 

Service has played a significant role in the global and African market than other sectors. It accounts 

for 71% of global GDP in 2010, and Africa; about 55% comes from this sector.87 88 When we see 

Africa's products with other developing countries mining and utilities play a significant role in 

total value-added products.89 Africa's share of manufacturing and its growth rate is low compared 

with other developing countries.90 However, in Africa, agriculture plays a vital role than any 

                                                             
77 Strategic tools to assist negotiators and agricultural policy design in Africa (n 13) 12 
78 Ibid 11; Who are the winners and losers in Africa’s Continental Free Trade area? Available at 

https://www.weforum.org/agenda/2018/10/africa-continental-free-trade-afcfta-sme-business accessed on May 15 

2020/ 

79 Ibid  
80 ASSESSING REGIONAL INTEGRATION IN AFRICA (ARIA IX) Next Steps for African Continental Free 

Trade Area (United Nations Economic Commission for Africa, African Union, African Development Bank and 

United Nations Conference on Trade and Development) [2019] (ARIA IX) 84 
81Ibid  
82Ibid   
83 Ibid  
84STATUS OF INTEGRATION IN AFRICA (SIA IV), African Union Commission, 2013 (SIA IV) 2 
85Ibid  
86 Ibid 155 
87Signe & Ven (n 73) 5-6 
88 Patrick N. Osakwe, TRADE AND POVERTY PAPER SERIES No. 1 Transformative Regionalism, Trade and the 

Challenge of Poverty Reduction in Africa, May 2015 (Osakwe) 3 
89 Ibid  
90 Ibid  
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developing country.91Therefore, in Africa, low manufacturing inputs, weak infrastructure, poor 

access to finance, lack of diversification, tariffs, and non-tariff barriers have hindered intra-African 

trade in the continent.92 

Most of the African economies share similar features. They have limited manufacturing products 

that are owned by foreigners with foreign direct investment.93 Most of them export primary 

products and import manufactured and capital goods.94 The private sector is highly involved in 

informal and small businesses.95 African exports are mainly on Europe's primary products, which 

were about 71.9% of the total export.96 With China's recent development of a trading partner, this 

number shows a decline to 31%.97Still, in 2010 it shows that Europe dominates 47% of imports 

and 57% of exports.98Africa's trade for the world is mainly primary products that are not 

manufactured or with little manufacturing.99In Africa, FDI has been a significant source of foreign 

currency after 1990.100 However, the continent imports manufactured products from the rest of the 

world. This cycle has no help and hope for Africa's development.  

 However, intra-African trade is more diversified than Africa's export to the rest of the world.101 It 

involves manufactured products, and it has value-added products.102In 2007-2017 manufactured 

goods were about 40%, minerals for 44%, and agricultural products for 16%, in the same year 

when Africa's export to the rest of the world was minerals for 75% and 16% manufactured 

goods.103Compared with minerals, manufactured goods has less focus.104 There is also a lack of 

                                                             
91 Ibid  
92 Ibid  
93 International Trade Centre. A business guide to the African Continental Free Trade Area Agreement. ITC, 
Geneva, [2018] (A business guide to the AfCFTA) 11 
94 Ibid  
95 Ibid  
96 ARIA V(n 15) 33 

97 Ibid; Africa-EU - international trade in goods statistics [April 2020] available at 

https://ec.europa.eu/eurostat/statistics-

explained/index.php?title=AfricaEU_international_trade_in_goods_statistics#:~:text=The%20largest%20export%20

and%20import,African%20countries%20(13%20%25). accessed on May 15 2020  
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99 Ibid 89 
100 Ibid 64 
101Regional Economic Outlook (n 75) 39 
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value chain creation. It is less-processed and low-technology products compared with other regions 

in the world.105 

The regional arrangements in Africa have near-zero tariffs; however, 75% of intraregional trade 

took place in five RECs from which SADC has half of the trade flow.106However the level of 

intraregional is limited which shows that there are significant NTBs that hinder trade in the regions 

of the continent.107 

Most countries use trade as an instrument to lift from poverty, and they achieve rapid and 

sustainable growth. However, because of its size, structure, and direction, Africa has failed from 

utilizing trade to achieve developments. 108To avert that currently, Africans have established the 

AfCFTA. For the AfCFTA to promise, there should be a realization of current plans to speed up 

its implementation.109 For example, the Programme for Infrastructure Development in Africa 

(PIDA), the Accelerated Industrial Development for Africa (AIDA) Initiative, African Productive 

Capacity Initiative (APCI), and the Action Plan for Development of Science and Technology.110 

These are some of the many initiatives and programs that are useful to foster the application of 

AfCFTA.   

2.2 Economic Integration in Africa    

After independence, the establishment of regional organization in Africa with the founding 

principle of non-intervention into domestic affairs, sovereignty development, and aligning regimes 

is democratic or authoritarian.111Having regional integration for African has been a priority since 

the establishment of OAU.112 In the 1963 OAU Consecutive Act and African leaders' further 

actions, they showed their commitment to implementing the regional integration agenda.113 

Economic integration was recognized as of priority for Africans' by the AU and its predecessor, 

OAU. Regional integration in Africa has shifted to more economic integration in the 

                                                             
105 Ibid  
106 Ibid  
107 Ibid  
108 SIA IV (n 84) 155 
109 San Bilal and Jan Vanheukelom, Regional dynamics in Africa:High stakes for development(No. 174 25 March 
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1980s.114Different instruments address on how to make Africa self-sustaining and economically 

independent. For example, the 1980 Lagos Plan of Action, backed by the OAU, creates a self-

sufficient Africa by minimizing its western links and maximizing Africa's resource, as provided in 

the preamble. The other example is the NEPAD Charter having a primary objective of eradicating 

poverty, promoting sustainable growth and development, integrating Africa in the world economy, 

and enhancing women's empowerment.115  

The Abuja Treaty has envisaged the establishment of the African Economic Community. The 

Abuja treaty has stages in which it will be completed after six phases. The RECs will serve as 

pillars to build a continental framework.116 This plan has been confirmed by the treaties of RECs 

and the AU constitutive act as well.117 There are eight RECs recognized by AU; however, there 

are fourteen RECs in Africa.118 When we discusses the future of the RECs it only implies those 

that are recognized by the AU however, there is a need as to how the remaining RECs that are not 

recognized by AU will be accommodated in the continental framework.  

The Protocol on Relations between the African Union and AEC was adopted in 2007.119 AU has 

adopted the protocol on the African Court of Justice in 2008.120 These two protocols are significant 

for economic integration.121 The Protocol on Relations between AU and RECs has the objective 

of having cooperation and coordination among the RECs and with the AU as well.122 The other 

protocol on establishing the African Court of Justice is to have jurisdiction over cases arising out 

of the treaty establishing the AEC.123 

                                                             
114 Patrick N. Osakwe, TRADE AND POVERTY PAPER SERIES No. 1 Transformative Regionalism, Trade and 

the Challenge of Poverty Reduction in Africa, May 2015 (Osakwe) 1 
115New Partnership for Africa’s Development (NEPAD) available at https://au.int/en/organs/nepad accessed on 

September 1 2020 
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117 ARIA V (n 15) 11 
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At the 18th AU Summit in Kigali, the protocol to the Abuja Treaty relating to the Free Movement 

of Person, Right of Residence, and Right of Establishment was open for signature.124 The protocol 

envisages the free movement of a person, the right of residence, and other rights, which will pave 

the way for AEC's implementation.125 It intends to abolish visas, have an African Passport, and 

have mutually recognized academic, technical and professional qualifications among member 

states.126 African leaders are taking different acts for the realization of better integration in the 

continent which is essential for development. African Regional Economic Communities 

The RECs in Africa is the pillar of economic integration throughout the continent. Even if there 

are eight RECs that are recognized by AU, there are more than that. With the establishment of the 

AfCFTA, the AUC considers RECs' involvement and assistance since they have a better 

experience.127 They will help manage the process with their members since the negotiation 

between 55 members is complex.128 

UMA, CEN-SAD, and IGAD are still at the cooperation stage between member states.129 The 

ECCAS though it has challenges for implementation it has launched its FTA. SADC, COMESA, 

EAC, and ECOWAS have operational FTA.130 ECOWAS and EAC have a customs union. 

Additionally, the EAC launched its Common Market in 2010 after having a Customs Union for 

five years.131 

From the RECs, COMESA, EAC, and SADC have a more advanced list of liberalized schedules 

with a service agreement.132 SADC is also negotiating pro-competitive regulatory disciplines for 

national treatment and market access.133 The sub-region of ECOWAS has an agreement on market 

access commitments on dental, medical, accounting, legal, architectural, telecommunication, and 
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transport services.134 The sub-region of ECCAS though it does not address market access issues, 

has an agreement on infrastructure development.135 

One of the tools for trade facilitation is One-Stop Border Post (OSBP).136 The OSBP was first 

implemented between Zimbabwe and Zambia at the Chirundu, and it was successful.137 This 

concept mainly reduces the lengthy border by installing an inspection of the countries to make a 

joint inspection.138 There will be only one stop of all traffics in each direction.139 Now the OSBP 

is adopted by COMESA, EAC, ECOWAS, SADC, and ECCAS.140 

There are some measures taken by the RECs to address the issue of non-tariff barriers (NTBs). 

There are National Committees provided by ECOWAS to deal with NTBs, and there is a compliant 

border desk where members put the problem they face.141 The Joint Task Force, composed of the 

Director-General of Customs and representative of the Finance Ministers for the two concerned 

countries, will address the complaint.142 The tripartite arrangement between COMESA, EAC, and 

SADC adopted an internet-based system where stakeholders from member states can report for 

NTBs and follow the process of their removal.143Only the TFTA member countries and ECOWAS 

have established a system for removing NTBs but no other RECs.144 

The RECs have a low level of implementation of their action plans to achieve economic 

transformation.145 It is mainly due to multiple and overlapping memberships with different 

ambitions and unrealistic goals.146 The commitments cover broad areas that bring low adherence 

to it. There are multiple memberships of parties on different RECs. One country is a member of 

four RECs, 10 are members of three RECs, 31 are members to two RECs, and 12 countries are a 
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member of one REC.147The commitment of every country towards a RECs may be overlapping or 

even contradictory therefore there is a need to resolve overlapping membership.148 

The RECs have a pre-established system and better integration among themselves; however, they 

also have divergent integration priorities.149 Therefore, working through them may harm the 

general integration plan.150Additionally, most of the regional economic communities are working 

more on promoting peace and security in their regions.151The regional initiatives, including AU, 

take peace and security, political, and governances as priorities and pillars.152 For example, IGAD, 

ECOWAS, and SADC are good examples to show this.153The RECs fail to consider the root cause 

for low intra-regional trade, NTBs, structural transformation, and productive capacities.154 

However, they focus on trade and market liberalization as they "put the cart before the horse."155 

With that, the struggle of the RECs having a strategic transformation and development has not 

been fruitful. 

Most African RTAs are intergovernmental institutions rather than supranational; they give ample 

space for their member states' sovereignty.156 States are not politically willing to give their 

sovereignty for the regional organizations.157 Except for some RECs like COMESA158 there is 

flexibility with the laws as they are coordination rather than rules to be employed 

appropriately.159That is why these organizations are not as strong as other RTAs like European or 

North American RTAs.160 It is the will and commitments of its members which makes them weak 

institutions.161  The RTAs in Africa have not resolved the problem of coordination and association 
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with domestic policies.162 The regional organizations have different weaknesses starting from lack 

of follow up of decisions by ministries.163 There should be a proper enforcement mechanism and 

dispute settlement method.164Too many regional organizations with too many political 

appointments need finance; however, countries to fail to pay their obligation.  

The RTAs also did not change Africans' behavior as to alarm them to the cost of noncompliance.165 

The existence of these institutions does not put much into compliance with legal obligations by 

countries.166The implementation of protocols of the RECs for FTA and customs unions are not as 

attractive as those in the documents.167  

Furthermore, most RECs decisions are by the summits of Heads of States which makes the 

decision-making process complex.168Most African RECs fail to establish jurisprudence; they only 

provide for the existence of a court or tribunal for dispute resolution among member states and 

interpretation of the treaty.169 Only COMES, EAC, ECOWAS and WAEMU allow domestic courts 

to refer cases to the regional enforcement mechanism.170 

The free movement of people helps the economy of both the country of destination and the country 

whose national travels.171 It can be for education, tourism, or business. The free movement of 

people will benefit countries to have skill and economic development.172 The removal of the 

restriction on the work permit and visa will bring rapid development.173 It is mainly because 

sharing of skills that will fill the gaps.174 There will be an exchange of innovations and 

entrepreneurs.175 It will have gains on time and resources by supporting more competitive 

businesses and economies.176The ambition to have a "borderless Africa" is still in progress and 

with different gaps.177 There are different dialogues on how to make it a reality. African leaders 
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must commit to enhancing Africans' free movement in Africa with just an African passport only.178 

They can start by giving positive reciprocity with countries that they have visa-open relation.179 

Nevertheless, there are different challenges for the poor implementation of people's free movement 

within the RECs. Some countries invoke the issues of security for its low implementations.180 

Additionally, infrastructure, especially for road transport, is very high roadblocks by security 

forces, insecurity in the roads, and illegal barriers are considered a reason for the delayed 

implementation of people's free movement.181There is progress by different RECs to have better 

integration, but their progress is different from one REC to another.182 For example, the CEN-SAD 

exempts visas for all holders of diplomatic passports about free movement of people.183 In 

COMESA, Zambia waives visas for all COMESA members.184 In ECOWAS, the free movement 

of people is with an ECOWAS passport for 90 days.185 The EAC recognizes its member citizens' 

free movement with a passport and recognizes national identification cards as valid travel 

documents.186 Rwanda and Ethiopia put the only visa on arrival for all African citizens. Kenya and 

Rwanda also waived work permits for EAC members.187To ease cross-border movement and 

problems associated with it, ECOWAS is on the way to build Joint Border Posts (JBPs).188 The 

JBP between Togo and Ghana at Noepe was open on November 3, 2014.189  

It has been a challenge on a meeting of targets assigned by different programs in RECs as well as 

AU.190 To harmonize economic indicators, five RECs have set macroeconomic and monetary 

convergence targets in place.191 Nevertheless, this target has not been met by all members with 

different levels of performance by countries.192There is some improvement in the integration of 
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financial and macroeconomic areas.193Currently, three monetary unions are operating in Africa.194 

They are the West African CFA franc in West Africa francophone countries, the Central African 

CFA franc with six countries in Central Africa195, and the Common Monetary Area in South 

covering Eswatini, Lesotho, Namibia, and South Africa.196 However, this arrangement is not 

according to the Abuja Treaty, instead of individual countries' effort in their distinct REC. 

Effective financial institutions can decrease the costs of doing business and benefit small and 

medium-sized enterprises and companies.197 If capitals flow more freely in Africa, it will help 

allocate finance to be more productive.198 It will also bring high investments with the investors 

getting a high return.199 There is a path with some landlocked countries and island nations on the 

financial service.200 The smooth flow of finance in cross-border will fasten the growth of small 

sizes industries in the continent.201 It will also promote knowledge and technology transfer.202 

However, from the global financial crises, the capital connection has a risk.203 With that, many 

RECs have not made their currencies convertible.204 A monetary union is a crucial move for the 

integration of Africa in the Abuja Treaty.205 By improving the regulatory system, one can build 

confidence among financial institutions. Regional finance has a great potential for the rapid 

development of the continent, and will "light up Africa's financial future." 206 Regional finance can 

be achieved with different serious actions like joining up inflation policy and others.207 Financial 

and macroeconomic integration has the lowest application among all RECs at about 0.381.208 

The AfCFTA can use the experiences of RECs and can promote health integration approaches with 

different methods.209  Regulatory Centers of Research Excellence provide research, development, 
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and practical professional learning in medical disciplines.210 It enhances and develops capacities 

on regional health works.211 

There is a move toward mining development with SADC, COMESA, ECOWAS, and EAC 

through the Regional Mining Vision initiative.212 This project supports other projects on the 

continent.213 

Another initiative taken by RECs for a higher integration level is the Tripartite Free Trade Area 

(TFTA). The COMESA, EAC, and SADC establish the TFTA. The TFTA will be an enormous 

economic community which will have 27 countries as its members. It will cover from the north 

through the eastern part till South Africa, from "Cape to Cairo."214 In 2008 October the heads of 

states of these 26 countries agreed for the establishment of the TFTA.215The number of participants 

in the TFTA has increased to 27, with South Sudan joining the EAC in April 2016. 216The TFTA, 

composed of the three RECs, represents 60% of AU's GDP and population.217Market Integration, 

Infrastructural Development, and Industrial Development are the three pillars of the TFTA.218 On 

June 12, 2011, in Johannesburg, the Heads of States and Governments signed Declarations.219 The 

Declaration is to launch negotiation for the establishment of the TFTA.220 It is the adoption of the 

Roadmap for the Establishment of the TFTA.221 They also adopted the TFTA Negotiating 

Principles, Processes, and Institutional Frameworks.222 This initiative is a move forward for a 

better integration that other RECs should copy.223 Twenty-two countries have signed the TFTA 
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out of the 27. 224 As of January 2020, eight countries have ratified the instrument with the 

remaining six ratifications for it to come into force.225   

The TFTA is a bold move towards greater integration in Africa; it is a stepping stone for 

establishing the AfCFTA.226The AU was expecting it to be operational by 2016227 , but that has 

not happened until now. The negotiation has to be concluded by 2014; however, the negotiation is 

still ongoing.  

The slow progress of the TFTA phase I negotiation has lagged the negotiation of phase II as well. 

On June 18, 2018, in Cape Town at the seventh Tripartite Sectoral Ministerial Committee, the 

Ministers agreed to proceed with the Phase II negotiation.228 In this meeting, they see the progress 

made on the Phase I negotiation, especially on rule of origin and tariff reduction.229 They also ask 

member states to ratify the TFTA by 2019. 230 
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Chapter Three 

 A general overview of the African Continental Free Trade Area 

This chapter will briefly discuss the AfCFTA as what it is and why it was formed. In doing so, 

there will be an overview of the institutional and legal setting of the AfCFTA. Based on the 

previous chapter and other supporting literature, there will be assessments of what the AfCFTA 

ought to bring. With that, the main rules and principles in the AfCFTA, like the MFN principle, 

will be assessed. 

3.1 The institutional and legal framework  

The AfCFTA is a regional free trade area with a vision of creating a single liberalized market for 

goods and services, facilitated by persons' movement to strengthen the continent's economic 

integration.231 There will be a successive round of negotiation for the elimination of tariffs and 

NTBs in goods. It will also bring progressive liberalization of trade-in service.232 The AfCFTA 

will cooperate in all trade-related areas, customs matters, and implementation of trade facilitation 

measures.233 The AfCFTA also provides a dispute settlement mechanism for managing disputes 

arising out of the treaty. 234 

The AfCFTA has three layers designed to create a rule-based legal system to eliminate trade 

barriers and provide common ground for addressing trade-related issues.235  

The first one is the general framework for objectives, definitions, scope, institutional framework, 

administration and transparency procedures, and other guiding principles.236 The second layer 

comprises six protocols in which trade in goods, service, and rules and procedures on dispute 

settlement are covered under phase one while the protocol on investment, competition policy, and 

intellectual property rights are in the second phase.237 It is the central substantive and operative 
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part of the AfCFTA; they contain an objective, exception, intention, and institutional provisions.238 

The last layer contains guidelines, lists, annexes, and schedules to the protocol. It provides for the 

exact schedule commitments provided in the protocol in a more detailed manner; it may even 

provide appendices.239 The six protocols are an integral part of the agreement, and they also have 

several annexes attached to them.240 The Protocols under the AfCFTA have different committees 

composed of Member States representatives to implement the agreement better.241 With that, there 

are also sub-committees for facilitating the application of the annexes in the specific protocol.242 

It has to be considered if the issue of e-commerce should be included in the AfCFTA.243 The time 

frame has been provided in the African Union Ministers of Trade (AMOT) meeting at Cairo that 

the deadline for concluding the second phase of negotiation to be December 2020.244  

There are additional setups provided by the AfCFTA for its implementations. The first is the 

African Trade Observatory (ATO), which facilitates information in the continent through the portal 

for enhancing intra-African trade.245 It will include exchange rate, service trade, competitiveness 

indictors, internal tax data, and foreign direct investment data.246 This information will be available 

for the market players and governmental and non-governmental organizations.247 The other is 

AfCFTA Online Mechanism for Reporting, Monitoring, and Elimination of NTBs to resolve NTB 

with online reporting or SMS.248 The notification will be received by the reporting country focal 

point and the AfCFTA Secretariat.249 The system allows for information exchange between the 

concerned parties to see the removal of the NTBs.250  
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The AfCFTA is a regional arrangement that is open for all African countries. As defined in the 

AfCFTA Treaty, it defines member states as member states of the AU.251 Additionally, the same 

article qualifies it by stating that those who ratify the treaty and are party to the AfCFTA agreement 

are called state parties.252 

The decision-making system in the AfCFTA is taken by consensus. 253 Failing to reach consensus, 

the Committee of Senior Trade Officials shall refer for consideration by the Council of Ministers, 

and the Council of Ministers shall refer the matter to the Assembly. 254 A simple majority shall 

determine decisions on procedures and decisions to determine if it is a procedure.255 The decision 

shall be adopted even there is abstention of a state party. 256 

AfCFTA's institutional framework is composed of four main groups for its proper implementation 

and enforcement. These are the Assembly, the Council of Ministers, the Committee of Senior 

Officials, and the Secretariat.257 The Assembly of AU is the highest body that provides political 

and strategic guidance by acting as an oversight body.258 The Assembly of AU is not the highest 

organ in the AfCFTA only but also AU. Having this arrangement shows that the AfCFTA 

institutions are deeply rooted within the AU institution.259 Additionally, giving the highest power 

for the Assembly, which may extend to the participation of non-members, shows that all AU 

members will eventually be members of the agreement.260  

The Council of Ministers is the second-highest organ which is composed of only members of 

AfCFTA.261 It is the primary decision-making institution mandated to establish and supervise the 

AfCFTA Secretariat and committees.262 It will issue directives and regulations for the agreement 

and propose legal, financial, and structural decisions for the Assembly.263 Its task may extend from 

the AfCFTA like to assessing Africa's position in the WTO negotiations.264  
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The Committee of Senior Officials has two functions; first, it supervises the implementation of 

sub-committees' council decisions.265 The second is that it serves as a "clearinghouse" for the 

council's technical decisions—this organ reports to the Council of Ministers.266  

A secretariat body will be established by the Assembly, which will be autonomous.267 It will be 

under the AU system with the same status as other organs of the union.268 It will have the 

independence to make administrative and operational decisions, including its human resource 

management, which has to conform with the AU rule since its budget.269 The Secretariat's decision-

making power will be with the committees' hierarchy, and it will remain intergovernmental.270 The 

committees may authorize a permanent representative to the Committee of Senior Trade Officials, 

delegate decision making authority to the RECs representative, or extend some decision for the 

Secretariat.271  

3.1.1 Level of liberalization that ought to come with the AfCFTA 

Member states have five years to liberalize tariffs on non-sensitive products and ten years for 

sensitive products.272 However, longer time is provided for seven LDC countries, namely, 

Djibouti, Ethiopia, Madagascar, Malawi, Sudan, Zambia, and Zimbabwe.273 These LDCs have ten 

years for non-sensitive and 13 years for sensitive products to be liberalized after the agreement 

comes into force.274 Concerning the four RECs with a customs union, the RECs will determine the 

10% identification as excluded and sensitive.275 Countries that are not a member of a customs 

union will determine the product lists individually.276 The AfCFTA provides a liberalization of 

90% of tariffs on goods from 5-13 years. 
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Tariff can be liberalized with two approaches tariff line and double qualification approaches. The 

UNECA has provided two approaches to prepare for tariff offer; the tariff line approach and the 

double qualification approach.277 In the tariff line approach, 90% of the non-sensitive products will 

be fully liberalized according to the time frame provided for LDCs and non-LDCs.278 Under the 

tariff line approach, the remaining 10% will be divided into sensitive products, which will be 

liberalized over a more extended period will be 9%, and the remaining 1% will be excluded 

product.279 With the double qualification approach, the liberalized product will be 90% of the tariff 

line and not less than 90% of an import's total value.280 The remaining 10% will be classified into 

sensitive products of 7% and excluded products consisting of 3%.281 The AfCFTA has adopted the 

second approach. Tariff line liberalization may not bring the expected level of liberalization even 

if it is 99% because the remaining 1% may bring a low level of market access for that county.282 

With that, it has a low effect compared with the double qualification approach.283 Application of a 

double qualification approach will improve policy coherence and compliance, and it will bring 

more significant benefits and less distortion for African countries.284  

The classification of products as sensitive and excluded will be based on food security, fiscal 

revenue, livelihood, and industrialization.285 It was provided that the remaining 10% will be 

divided as 7% of sensitive and 3% of the excluded product.286 Additionally, the excluded 3% will 

be subject to double qualification, so it will not be any more than 3% of the tariff line and not more 

than 10% of the value of import from African countries.287 There is still a gap in determining the 

excluded products by this may exclude cotton, petroleum, and others that dominate Africa's 
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market.288 Still, it gives much space for countries' discretion because the future of continental 

integration also depends on it.289  

3.1.2 Trade-in Service in the AfCFTA 

“The AfCFTA Protocol on Trade in Services is a first endeavor to liberalize intra-African trade in 

services. For several States, the task at hand is a novel one.”290 There are five priority services 

sectors that state parties agreed to.291 They are financial services, communication, transport, 

tourism, and business services.292 Member states are negotiating on these areas to have specific 

commitments. Article 1(p) of the protocol defines what trade-in service means by providing mods 

of supply, such as a supply of service from one state party to another state party’s territory.293 It 

has the objective of creating a single liberalized market for trade-in service.294 It has different 

principles enshrined with it. One of the principles is transparency in which state parties are required 

to publish any measures that affect the operation of the protocol.295 Under article 10 of the protocol, 

it provides for mutual recognition with AfCFTA state parties.296 It is more of permittivity than 

authoritative.297 The protocol guarantees state parties to regulate the service sector so long as it 
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does not impair its operation.298 It qualify it by stating that it has to administer in an objective, 

transparent, impartial, and reasonable manner, there has to arrangements to review decisions and 

remedies, state parties have to give an objective and impartial review, and authorities have to 

inform the applicant within a reasonable time the status and decision of the application.299 The 

liberalization process is based on progressive liberalization with successive rounds of negotiations. 

State parties are expected to set out schedules of specific commitments that show the terms and 

conditions of market access, the qualification on national treatment, undertaking with other 

commitments, and the time frame for its implementation. 300 The Council of Ministers will 

establish a Committee on Trade in Service to follow implementation, monitoring, and 

evaluation.301  

3.1.3 Dispute Settlement in the AfCFTA 

The dispute settlement of the AfCFTA is to accord security and predictability in the regional 

trading system.302 While interpreting, there will be an application of the general rules of 

interpretation applied by public international law.303   It is defined as a disagreement between state 

parties with the interpretation and application of the AfCFTA agreement and its protocol, annexes, 

and appendixes.304 The jurisdiction of the protocol lies in disputes between state parties; it does 

not include the private sector, the Secretariat, and other AfCFTA institutions to enforce the 

AfCFTA rules.305 However, as it can be perceived from experience, “this is a safe bet; the African 

States never litigate against each other over trade-related matters.”306 African statues failure to 
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bring trade disputes is attributed to a lack of technical expertise.307 Therefore, to better implement 

the AfCFTA, the Secretariat may provide legal advice and organize a particular training course.308 

The Dispute Settlement Body (DSB) is composed of representative of state parties with different 

authorities like the formation of the Dispute Settlement Panel (Panel) and the Appellate Body 

(AB).309 The decision in the DSB is made with consensus.310 The first step in the dispute settlement 

process is the consultation to resolve the dispute amicably; however, the party's failure to reach an 

agreement will notify the DSB for the formation Panel.311 The consultation has to be confidential 

and shall not affect any state party's rights in further proceedings.312 The number of panelists’ 

maybe three or five depending on the number of disputing parties.313 Unless there is a notification 

by a state party regarding an appeal to the panel's decision or a decision by the DSB by consensus 

not to adopt the report, it has to be adopted by the DSB within 60 days after the report of the 

Panel.314 The panel's appeals will be entertained by the AB composed of seven members for a four-

year term.315 The AB's report has to adopt by the DSB within 30 days unless there is a contrary 

decision by the DSB.316 After their findings, the AB and Panel will recommend state parties to 

comply with the agreement and the ways to do it.317 If the recommendation of the DSB is not 

applied within a reasonable time, there could be other remedies for the aggravated party like 

compensation.318 
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Chapter Four 

The legal status of the AfCFTA in light of the Abuja Treaty and its implication with 

regards to RECs 

In this chapter, the legal regimes concerning economic integration in Africa will be assessed. This 

chapter will focus mainly on the AfCFTA Treaty to see its compatibility with the Abuja Treaty by 

analyzing different agreements' provisions. Additionally, there will be an assessment of RECs' 

status and future with the establishment of the AfCFTA by evaluating instruments concerning the 

issue. This chapter will see the RECs' status by referring their constitutive acts and other legal 

instruments that provide the RECs status. Identifying their status will help if the existence of the 

RECs will continue or cease after the AfCFTA. Additionally, it will address a legal regime that 

can fill the gap of the AfCFTA concerning the future of the RECs and see if it can be applied. 

4.1  The AfCFTA vis-a-vis the Abuja Treaty 

4.1.1 The AfCFTA's legal framework in light of the Abuja Treaty 

The Abuja Treaty is a continental framework concerning economic integration, which will lead to 

political unification. This arrangement has provided a way or path for the establishment of the 

AEC. The Abuja Treaty lays down six stages, and with that, it accepts the establishment of the 

continental framework at the fourth stage with the formation of the continental customs union.319 

There are different arguments if the AfCFTA is under the framework of the Abuja Treaty. Some 

claim the AfCFTA is not under the Abuja Treaty framework by stating that it does not follow the 

steps. On the other hand, it is perceived as an arrangement that facilitates the objectives under the 

Abuja Treaty. This section will assess the Abuja Treaty and the AfCFTA to see if the latter is in 

line with the former.   

Africa has not utilized the benefits in the international trading arena. To avert that, African Heads 

of States decided to have the AfCFTA to have it in line with that Abuja Treaty timeframe320 even 

though the RECs' development or progress does not go as envisaged by Abuja Treaty.321 However, 

the Abuja Treaty is "not cast in iron" because Africans need to move fast in any means possible to 
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cope up with those who has a more advanced trading systems.322 According to the Abuja Treaty, 

the establishment of a continental framework is after the RECs have a customs union, and their 

progress is not as predicted by the treaty.323 Having a continental modern and comprehensive trade 

framework has become an essential issue for Africa.324   

The framework of the Abuja Treaty goes beyond trade and economic integration. It includes social 

and cultural development to maintain economic stability and to have a peaceful relation between 

states. The Abuja Treaty will raise the standard of living in united Africa.325 The first phase for the 

formation of the AEC will be completed within five years of establishing new RECs and 

strengthening the existing one.326 The second is creating coordination in the RECs with tariff 

liberalization and removal of NTBs in eight years.327 The third stage is to have FTAs and customs 

unions in the RECs within ten years.328 At the fourth stage, they will harmonize and coordinate the 

RECs progress to create a continental customs union in two years.329 Fifth, in four years, there will 

be setting up of African common market, and finally, at the last stage, there will be the 

establishment of the AEC with the African Monetary Union and Pan-African Parliament, which 

takes five years.330  

After the successful completion of the six stages provided in the agreement, the AEC will be 

formed. Afterward, there will be AEC, which will form an integral part of the OAU, and the treaties 

and protocols of this Community will be an integral part of the OAU as well.331 As stated in the 

Abuja Treaty, it aims to create a well-developed Africa by having an economic integration in the 

continent.332 One is harmonizing and coordinating policies to establish AEC with different RECs 

from the many objectives listed in that treaty.333 It requires member states to create a favorable 

                                                             
322 Ibid  
323 Gerhard Erasmus, How the CFTA could advance the Framework of the Abuja Treaty [10 Sep 2015] available at 

https://www.tralac.org/publications/article/8046-how-the-cfta-could-advance-the-framework-of-the-abuja-

treaty.html accessed on August 19 2020 (Erasmus 2015) 1  
324 Ibid  
325 Erasmus 2015 (n 29) 1 

326 AEC Treaty (n 2) art 6(2)(a)   
327 Ibid art 6(2)(b)    
328 Ibid art 6(2)(c)    
329 Ibid art 6(2)(d)    
330 Ibid art 6(2)(e)(f)   
331 Ibid Preamble and art 98, 99 
332 Ibid  art 4(1)(a) 
333 Ibid  Art 4(1)(d) 

https://www.tralac.org/publications/article/8046-how-the-cfta-could-advance-the-framework-of-the-abuja-treaty.html
https://www.tralac.org/publications/article/8046-how-the-cfta-could-advance-the-framework-of-the-abuja-treaty.html


34 
 

condition for the Community's formation and avoid any acts that may hinder its performance.334 It 

has provided six stages for establishing the Community335 in that it obliges member states to 

establish and strengthen the already existing RECs.336 Different protocols are expected to be 

concluded for fast-tracking the establishment of the AEC. Mainly protocols on people's free 

movements, the relation between the AEC and RECs, harmonizing air transport, and ensuring food 

security by developing agricultural and food production can be considered the major ones.  

The Abuja Treaty states that there will be seven organs with different mandates and duties.337 

Among them, one is the Court of Justice338 , which will be mandated for settlement of disputes and 

which will have the final decision regarding the matter. The Abuja Treaty has different principles, 

like the MFN principle and special and preferential treatments.339 Different measures have to be 

done to meet their objectives. They are listed in Article 4 of the Agreement, in which they are 

illustrative, as it is stated under the same article paragraph two (p) "Any other activity that the 

Member States may decide to undertake jointly to attain the objectives of the Community." This 

article implies acts done for facilitating objectives of the Community is deemed to be under the 

treaty.    

 The decision to have the AfCFTA is mainly to boost intra- African trade. The AfCFTA Treaty in 

its preamble states the negotiation is in line with the Abuja Treaty; furthermore, it is to facilities 

the treaty's objectives, and it will build upon on the rights and obligation in there.340 It requires 

member states to work toward the Abuja Treaty's objectives for the realization of the AEC.341 

There is a discrepancy with the integration level in the RECs in which some are straggling to have 

FTA, and others are well integrated. The design of the Abuja Treaty to have a different step is to 

create a more favorable situation for the Community's formation. It means that having economic 

integration on a small scale at a regional level is more attainable than having it at the continental 

level at once. Afterward, it is expected to develop into a continental framework because it will not 

be burdensome for countries to have more integration if it was experienced, and other factors that 
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hinder integration will be addressed in the process. However, the Abuja Treaty's time frame is not 

fulfilled because of different factors like infrastructure, security, lack of commitments, and other 

related factors. Nevertheless, there is a need to have better economic integration on the continent. 

It is necessary to have the AfCFTA in line with the framework of the Abuja Treaty.342 It is 

estimated that by 2020 Africa's GDP growth will be 5% of the global GDP.343 As stated in AU 

Agenda 2063, it aims to build "The Africa we want" since the continent can realize that.344 The 

AfCFTA is expected to boost the realization of the AEC.345 In order to accomplish that, the 

AfCFTA has to resolve the main problem of regional integration, which is multiple and 

overlapping memberships.  

Having that in mind, the AfCFTA though it is not explicitly provided as one of the steps provided 

in Article six of the Abuja Treaty to have a continental FTA, one can say the act of African leaders 

to have the AfCFTA is in the legal framework of the Abuja Treaty. As it was provided, there are 

different tasks or measures in the Abuja Treaty for attaining its objectives.346 While providing 

different tasks to be performed, the acts listed are not exhaustive; in the last subparagraph, it 

provides any activity to attain this objective. To attain the objective of the Community, African 

leaders have taken different measures; however, this act does not necessarily have to be expressly 

listed under the Abuja Treaty so long as it is for facilitating the objectives of the treaty. The 

AfCFTA is mainly to catalyze the establishment of the AEC since RECs' performance is lagging. 

In addition to facilitating the Abuja Treaty's objectives, the AfCFTA is expected to align with the 

Abuja Treaty's legal and institutional arrangements.  

4.1.2  Institutional arrangement of the AfCFTA and AEC 

The institutional arrangement of the AfCFTA is composed of four organs. The Assembly of AU 

is the highest body that provides political and strategic guidance by acting as an oversight body.347 

The Council of Ministers is the second-highest organ which is composed of only members of 

AfCFTA.348 It is mandated with multiple functions listed under Article 11 (3) of the AfCFTA 

                                                             
342 Bilal and Vanheukelom (n 109) 4 
343 Ibid  
344  Kenneth T Tanyi, Assessing Africa’s Two Billion Populated Market by 2063: The Facts and Fallacies of a 
Continental Free Trade Area (CFTA), Business and Economics Journal [2015] (Tanyi) 8 
345 Ibid  
346 AEC Treaty (n 2) art 4(2) 
347 AfCFTA Agreement (n 22) art 10(1) 
348 Ibid  art 11(1) 



36 
 

Treaty to establish and supervise the AfCFTA Secretariat and committees. It will issue directives 

and regulations for the agreement and propose legal, financial, and structural decisions for the 

Assembly. The Committee of Senior Officials has different mandates listed under Article 12; it 

has two primary functions; first, it supervises the implementation of the council decisions by sub-

committees, and it serves as a "clearinghouse" for the council's technical decisions.349 In this 

committee, the RECs have to be represented with advisory capacity.350 The Assembly will 

establish a secretariat body351 , and it will be under the AU system with the same status as other 

organs of the union. It will have the independence to make administrative and operational 

decisions, including its human resource management, which conforms to the AU rule.352  

The AEC has seven organs that have different tasks.353 The Assembly in the Community is the 

highest organ, and it is mandated with different functions enshrined under Article 8 of the Abuja 

Treaty. From the mandates of the assembly, some are approval of the secretariat's organizational 

structure,354 preparation of rule of procedure,355 etc. The other organ is the Council of Ministers of 

the AEC, which is the same as the OAU council of ministers.356 Its primary function is assisting 

the assembly and guiding the subordinate organs.357 The Economic and Social Commission of the 

AEC is also the OAU's Commission, in which it is mandated with different functions for attaining 

the establishment of the AEC, and the RECs have to participate in its meetings. 358 The Pan- 

African Parliament is another organ for the African people's involvement in the economic 

integration process.359 The AEC also has the Court of justice, which is mandated with dispute 

settlement and giving advisory opinions.360 The AEC's last organ is the Secretariat, which will be 

the legal representative of the Community and mandated with different tasks as provided in the 

provision.361 
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Comparing the institutional arrangement of the AEC and AfCFTA, first, the number of the organ 

in the two treaties are different. Second, the organs' functions differ; for example, the Assembly's 

function in the AEC is detailed, and it is the main decision-making organ concerning the AEC; 

however, in the AfCFTA, the Council of Ministers is mandated with this task. Additionally, the 

Council of Ministers in the AfCFTA is composed of only member states. In addition to the 

discrepancy or difference in the number of organs, the dispute settlement organ may contradict the 

two arrangements. Since the AEC provides the Court of Justice to be a dispute settlement body, 

this has been formed under the AU system. However, under the Protocol of the AfCFTA, it has 

formed its own dispute settlement body for settling disputes that arise with the treaty and other 

integral legal instruments of the treaty. It is not clear if the AfCFTA is in contradiction with the 

institutional arrangement provided under the Abuja Treaty by forming its own dispute settlement 

body. It can be argued in two ways; first, it can be considered an amendment to the Abuja Treaty 

provisions. Second, the Abuja Treaty provision can be interpreted as the Court of Justice's use 

upon AEC's formation since the AfCFTA is an FTA, it does not contradict with the existing 

framework of the Abuja Treaty. This interpretation may bring another question, the dissolution of 

the DSB of the AfCFTA upon forming the AEC. Therefore, since the AfCFTA is creating a pan-

African FTA to realize the Abuja Treaty, there has to be a legal framework to solve these treaties' 

discrepancies.   

However, there are minor discrepancies in the institutional arrangements of the two protocols. The 

Abuja Treaty did not provide an FTA arrangement under the continental level, yet one can still say 

the AfCFTA is under the Abuja Treaty's legal framework. It is mainly because the Abuja Treaty 

provides an arrangement in a broad scope and even goes more than an economic integration; 

nevertheless, states' steps are steps to attain its objectives. Therefore if countries agree that there 

could be a better way of achieving this goal and having an FTA in the continent, there should be 

no way of considering that as an infringement from the Abuja framework.  

4.2 The relation between the African Economic Community (AEC) and RECs 

The first argument is that the AEC should have an independent personality from OAU/AU to give 

more emphasis for economic integration.  .362 The AEC treaty's drafters did not give it an 
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independent personality as it is stated under Article 98(1) as it will form an integral part of the 

OAU.363 Additionally, the AEC Treaty provides under Article 99 that the treaty and protocols 

adopted under it will be an integral part of the OAU Charter.364 Still, the AU constitutive act did 

not address this issue.365 RECs have been established to fasten regional integration in the continent 

and serve as building blocks for establishing the AEC.366 Though they have the same objective, 

the RECs have an independent legal personality of their own.367 The pace of their integration is 

different; while some fail to achieve the minimum requirement provided under the Abuja Treaty; 

others have gone beyond it.368 Some gaps have not been addressed in the Protocol of Relations 

with regards to AEC and RECs.369 Since the RECs have their independent legal personality and 

the RECs are not a party to the Abuja Treaty, it is vague how the merger's implementation will be 

applied.370 There is a need to address a legal ground that can force a merger upon the RECs with 

the AEC formation.371 The AEC Treaty assumes membership of all African countries, so it does 

not have a membership provision for RECs.372 If RECs were members of the AEC Treaty, it would 

help harmonize and coordinate laws and activities in the continent, enabling the AEC to enforce 

its laws.373 The Protocol in Relation fails to address complicated issues on RECs' relation with the 

AEC and themselves.374 The different RECs have their legal personality, and their legal system is 

different too. Therefore, their relationship has to be clarified.375   

The AfCFTA does not have a legal personality as it was provided for the RECs; instead, 

institutional arrangements are provided.376 In the institutional framework, the AU Assembly has 

the highest power.377 It is not also clear if it is an independent FTA of a flagship project for Agenda 
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2063.378 Most RECs are founded after the Abuja Treaty; however, they fail to stipulate the REC's 

future when the AEC is established.379 Treaties of EAC and ECOWAS are good examples.  

Nevertheless, in the COMESA Treaty, it provides that the COMESA will be an organic entity of 

the AEC. The COMESA anticipates for the termination of its existence upon the formation of the 

AEC.380  Termination of COMSA will be with the decision of Heads of States and Governments 

of the organization.381 Most REC’s treaty fails to address the issue with the AEC.382 Nevertheless, 

since their formation is with a treaty, they can be dissolved with the state parties' will.383 Therefore, 

in the move to form the AEC, the merger issue should be addressed well.384  

The formation of the AEC seems complicated because it aims to merge different RECs with 

different disciplines to form this economic Community.385 As provided in the Abuja Treaty, the 

establishment of AEC will be completed after six rounds.386 Therefore, the RECs are expected to 

the merger for the formation of the AEC.387 However, there are RECs at a different level of 

performance; it is questionable if they will be willing to merge with less development.388  

It is better to start a protocol on merger negotiation for facilitating the relation with the formation 

of the AEC.389 The protocol should address the status of RECs which are not recognized by AU 

like the SACU.390 Additionally, the protocol has to provide which RECs are expected to the merger 

if they differ with their performance level if it is voluntary or not, and its enforcement.391 Their 

assets and liability with their personnel have to be addressed well.392 There is a need to have "legal 

imagination, economic thought, and strong institutional and political will."393 The RECs have 
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difficult relations accompanied by multiple memberships, which complicate the relationship 

between the RECs, and it will be an obstacle with the relation they will create with the AEC.394  

The AEC needs to adopt another protocol on a "one country-one community membership.395 This 

protocol will help realize the AEC better, and countries will choose the REC that best suits their 

economic interest.396 It is a means that needs to be taken for the common good, not infringement 

in countries' sovereignty.397 Having such a protocol is under the legal framework of the Abuja 

Treaty Article 5, which obliges state parties to create favorable conditions for harmonizing their 

policies.398 Therefore it is clear that multiple and overlapping memberships are an infringement of 

Article 5 of the Abuja Treaty.399  

4.3  The future of RECs with the establishment of the AfCFTA 

The vision of having AEC was sought in the early time like the Monrovia Declaration400 and with 

the Lagos Action Plan, which was is for the implementation of the strategies in the declaration also 

address the issue and require members to take action to implement the Action Plane at the national 

sub-regional and continental level.401 The Final Act of Lagos considers the first act to establish 

and strengthen RECs on the continent to integrate agriculture, transport, energy, etc.402 

Additionally, it provides for having coordination and harmonization with the regional groups.403 

In the second phase, it expects deeper integration and harmonization of different policies and 

strategies of RECs on major areas to establish the African Common Market, which will lead to the 

formation of the AEC.404 These documents and constitutive instruments in the continent regarding 
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Africa's integration; the RECs have been considered the main component for forming a continental 

framework.   

The treaties of different RECs also recognize that they have an immense role in integrating the 

continent. For example, in the SADC Treaty, it recognizes the previous legal instruments like the 

Lagos Plan of Action, the Final Act of Lagos, the Abuja Treaty, and the AU Constitutive Act.405 

The COMESA Treaty's objectives contribute to the establishment of the AEC and the realization 

of its objectives.406 It also provides the provision of the treaty conforms to the Abuja Treaty.407 

The COMESA Treaty states that it is inspired by Article 28 of the Abuja Treaty to form the AEC.408 

The treaty establishing the ECOWAS is also mindful of the previous legal instruments for forming 

the AEC.409 The EAC Treaty also provides that it will help establish the AEC and Political union 

in the continent.410 

The RECs recognize the establishment of the AEC and provide that they will contribute to its 

realization. However, first, the RECs' status has to be addressed, as it can be inferred from the 

constitutive acts they are an independent international organization with their legal personalities.411 

The AfCFTA has the ambition of fulfilling the plan of a united Africa provided in the Abuja Treaty 

and a prosperous Africa, as stated under Agenda 2063.412 The AfCFTA has to realize a deeper 

integration that has been a dream of African leaders. By including all RECs, it is expected to create 

a single African free trade area.413 The RECs are the building blocks for establishing the AEC, and 

now they are also considered building blocks for the AfCFTA. The RECs are expected to 

contribute to the formation of the AfCFTA; however, the RECs' future after the formation of a 

continental framework is not clear if they will continue to exist or not. The provisions of the 

AfCFTA agreement do not address how it will solve the issue of multiple memberships, and the 

faith of the RECs will be, especially those with a lower or similar level of integration with the 
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AfCFTA. Is there even a legal ground that gives the authority for the AfCFTA to decide on the 

future of the RECs which are independent?  

As we stated above though the establishment of AfCFTA is not d under the Abuja Treaty, it can 

be inferred from the Abuja Treaty's objectives that its establishment is under its framework. With 

that, we can assess and interpret legal documents about economic integration, mainly the RECs 

Treaties, the Abuja Treaty, the AfCFTA Treaty, and other Protocols that guide the relation with 

these organs. The RECs, which are considered building blocks for the continent's economic 

integration, suffer from multiple and overlapping memberships and the NTB. They become 

stumbling stones rather than a building block for attaining the objectives of the Abuja Treaty. 

When we see the treaties of different RECs, they accept and provide their instruments to form a 

continental framework, and they intend to realize that. However, concerning their future, it seems 

they intend to co-exist with the continental framework. For example, the COMESA treaty provides 

that it will contribute to the formation of the AEC, and with that, it adds by stating that it will be 

an organic entity in the AEC.414 Additionally, a similar expression is in the ECOWAS Treaty that 

the organization will be an essential component of the AEC.415 From this, one can understand the 

RECs envisioned a continental framework, not upon their dissolution. The dissolution of the RECs 

will only with state parties' will that forms them under their instruments.   

As stated in the AU Assembly's decision, the Continental Free Trade Area's establishment 

consolidates FTAs in the continent.416 The AfCFTA will enhance the liberalization of trade among 

countries on the continent.417 However, since the integration level is different in the RECs, those 

with a deeper integration can maintain that integration.418 This arrangement will not resolve the 

challenge associated with multiple and overlapping memberships under article 19 that allows for 

RECs with deeper integration to be islets so they will co-exist with it.419 Four RECs have deeper 

integration than the AfCFTA; EAC, ECOWAS, COMAS, and SADC.420 This integration level 

shows that RECs will continue after establishing the AfCFTA to coordinate their region's 
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implementation.421 They will also have an advisory capacity with their seat in the AfCFTA 

Committee of Senior Trade Officials.422   

With the formation of the AfCFTA, one of the objectives is to harmonize policies by resolving 

multiple and overlapping memberships.423 In the AfCFTA, the principle of preserving acquis is 

reflected in the agreement. The negotiation guiding principle also provides that it will use RECs 

as building blocks and preserve their acquis.424 Furthermore, the AfCFTA provides that it has the 

principle of preserving acquis and RECs' best practice.425  Under Article 19(1), the AfCFTA 

agreement provides the supremacy clause that expects other conform laws. However, the exception 

to this rule is those RECs that have deeper integration than the AfCFTA will remain until the later 

reaches a better level of integration.426 This exception is under the Protocol on Goods of the 

agreement in which RECs that have a higher level of elimination on customs duties and trade 

barriers have to maintain it and, if possible, improve upon it.427  

Those advanced experiences of the RECs will build up in the continental framework. For example, 

ECOWAS's advancement in people's free movement, COMESA, EAC's Simplified Trade 

Regimes and COMESA's Digital FTA facilitation mechanism, and the EAC's deep level of 

integration. While negotiating and implementing the AfCFTA, their experience will be included, 

and countries' commitments may continue within the RECs.428The AfCFTA is designed to be 

compatible with the RECs rather than compete with them.429 It is provided as a fundamental 

principle of the agreement as to preserving the existing acquis.430  

The role of RECs in the negotiation was limited to more of observer status.431 They have the right 

to attain meetings, and if requested by negotiating institutions, they can make oral or written 

                                                             
421 African Continental Free Trade Area, Questions & Answers (n 424) 8  
422 Ibid  
423 AfCFTA Agreement (n 22) Preamble and art 3(h) 
424 Ibid   
425 Ibid  art 5, AfCFTA Protocol on Trade in Service (n 399) art 18(2) 
426 AfCFTA Agreement (n 22) art 19(2) 
427 Agreement Establishing The African Continental Free Trade Area Protocol on TRADE-IN Goods Annex 1  
(AfCFTA Protocol on Trade in Goods) [2018] art 8(2) 
428 A business guide to the AfCFTA (n 93) 8   
429 Ibid 12 
430 Ibid  
431 ARIA IX (n 80) 48-49   



44 
 

presentations.432 Their say is limited through the AfCFTA Continental Taskforce or with the 

regional consultations held on the negotiation side.433  

However, RECs' co-existence with the AfCFTA has different problems; first, the AfCFTA 

assumes tariff concessions be dealt with RECs or State Parties that belong to different RECs.434 It 

is because it is based on preserving RECs to protect the RECs from extra REC competition.435 

There are difficulties in addressing how tariff concessions will be made regarding the continent's 

four customs unions.436 The first problem with this is that members of customs unions are not all 

members of AfCFTA.437 For example, in CEMAC, two countries ratify it leaving four out; in EAC, 

three countries ratified it, leaving two; in ECOWAS, nine countries ratified it, two remains, and in 

SACU, three countries are members while two remain out.438 There are two possible ways to 

resolve this problem. The first is by delaying the implementation of the AfCFTA until all parties 

to a customs union ratify the instrument.439 Delaying it means the ratification of 22 countries do 

not weight for it to come into force.440 The other option is going forward with applying the 

AfCFTA in which parties will provide preferential treatments. In this case, the performance of the 

customs union will be affected.441 Second, there are LDCs in these unions entitled to a more 

extended liberalization period according to special and differential treatment.442  

To explore RECs' future, we need to assess the matter in the Abuja Treaty. The aim of forming the 

RECs and strengthening them was to have the ultimate goal of having a more united and 

economically interdependent Africa. With that, the Abuja Treaty requires states to harmonize their 

RECs' policies and strategies since their formation is for realizing the AEC.443 This treaty also 

provides that the decision of the Assembly is binding on members and RECs.444 With this 

provision, since the Assembly of the OAU is that of AUs, it could mean the Assembly's decision 

can determine the RECs' future. 
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Additionally, if we see the amended protocol on the relation between AEC and RECs and the 

subsequent protocol on the relation with the AU and RECs, they require RECs to revise their treaty 

to show that they will be absorbed with the formation of the AEC.445446 With this, even if the 

protocols provide for the RECs' absorption upon the AEC, two arguments can be raised. The first 

one is while concluding the protocols, and the plan was the performance of the RECs would be 

per the Abuja Treaty, so the establishment of a continental framework in the form of FTA was not 

foreseen. With that, even if the protocol is for the realization of the AEC, the formation of the 

AfCFTA has the same effect. Therefore, the protocol's interpretation has to extend its application 

to the continental framework laid down under the AfCFTA for fast-tracking the formation AEC 

can be one way of solving this legal lacuna. The opposing argument with this is the provision states 

or provides for the formation of AEC, to not be applied to AfCFTA by analogy. The articles 

specifically provide for the formation of AEC, not even a continental customs union or common 

market; therefore, anything less than the formation of the AEC will not force the RECs to be 

absorbed.   

With the previous paragraph's arguments, it has to be noted as to the AEC's legal status, AfCFTA, 

and RECs. The AEC is an integral part of the OAU447 , and the treaties and protocols with it will 

also be an integral part of the OAU laws.448 The AEC does not have an independent legal 

personality, and it also does not have the RECs as its members; therefore, there seems to be no 

legal ground that the AEC can force the RECs which have an independent personality to be 

absorbed. So with this argument, there is no ground for the AfCFTA to effect the RECs' 

dissolution. 

The other issue concerning RECs status compared with AEC and AfCFTA concerns those RECs 

that are not recognized by AU. From the RECs in Africa, only eight are recognized by the AU and 

AfCFTA449. However, the specification of eight RECs is not provided on the Protocol on 

Relations; it only considers them any regional groups formed with a treaty to form a legal entity 

for social or economic integration that is recognized under this instrument. 450 Having this disparity 
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in the scope they cover with these two instruments, the RECs' absorption is not apparent as to its 

application scope. This may lead to the absorption of RECs in the continent, which is about 14, 

while only eight RECs are recognized in the AfCFTA Treaty. This disparity will create a problem 

of the remaining six RECs' status if the AfCFTA absorbs the RECs recognized under its 

instrument. 

Nevertheless, even if the AfCFTA has the objective of resolving multiple and overlapping 

memberships, it does not provide how that will be achieved. It even rather provides a situation 

where the co-existence of RECs with the AfCFTA will be considered. Besides, there is a gap with 

the RECs' status and role, which are not provided in the instrument. Identifying these problems 

even if there is a legal gap as to how multiple memberships can be solved, what the future of RECs 

will be etc…the researcher tries to find legal grounds to fill this lacuna with other legal documents 

in the continent. However, as it can be seen from the above arguments with even analogizing the 

fact the AfCFTA is a continental framework, it has to govern with rules laid on the Protocol on 

Relations. The substance of the provision and the REC, AfCFTA, and AEC's legal status will not 

make the argument sound. With the analysis made in this paper, there is no legal document that 

can determine the future or dissolution of RECs upon the formation of the AfCFTA. There is a 

need to develop other instruments to resolve this gap and provide a solution with determining the 

RECs' faith. It can also be based on the will of member states that have formed the RECs, in which 

the member states of each RECs will apply the dissolution procedures laid down in the constitutive 

acts of the RECs. If countries take neither of the solutions, the AfCFTA will be just a mere addition 

of another FTA layer that cannot fulfill its objectives as it should have done.  
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Chapter Five 

Conclusion and Recommendations 

5.1 Conclusion  

Africa has envisaged having an integrated economy after independence. With that, there were 

multiple acts or framework for the realization of this dream. The Abuja Treaty is the main 

framework for the formation of an integrated Africa. In the treaty, the establishment of AEC has 

specific steps to follow. The plan in the Abuja Treaty was to enhance the level of integration by 

establishing and strengthening RECs with a specific time frame. Afterward, it will evolve to a 

continental framework with continental Customs Union. The establishment of AfCFTA is not one 

of the stages that are in the treaty. However, having an FTA at the continental level is not in article 

six of the Abuja Treaty. The fact that it is not clear does not mean it contradicts the Abuja Treaty's 

objectives. In the treaty, apart from providing certain stages to be taken by states, it obliges states 

to take any necessary acts to form the AEC. With the development and status of the integration 

level in Africa by following the steps provided under the treaty, one can say the decision to have 

the AfCFTA is a way for fast-tracking the AEC establishment. African leaders, while deciding to 

have the AfCFTA they are trying to facilitate the formation of AEC by taking any act which they 

deemed necessary as it is under article 4 of the treaty. However, the discrepancy in the Abuja 

treaty's intuitional arrangement and the AfCFTA shows the latter is not compatible with the former 

in its institutional arrangement. The AfCFTA is essential to realize the AEC. However, it is not in 

the legal framework of the Abuja Treaty.  

The status of Africa in the world economy, mainly trade, is insignificant. Primary products mainly 

dominate their trade to the international market. Though many countries benefited from trade, 

African countries fail to utilize this. On the other hand, even if there are different integration 

arrangements in the continent on regional or bilateral arrangements, the intra-African trade level 

is still low compared with others like Europe, Asia, and Latin America. As was discussed in 

chapter two of this study, most intra-African trades go within the RECs. 

Additionally, the intra-African trade products are more manufactured goods than Africa's exports 

to the rest of the world. The difference in trading products implies having a more favorable trade 

environment will enhance intra-African trade and value chain creation. However, this does not 
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mean most African countries' situation is suitable for implementing the AfCFTA. There is a need 

to enhance infrastructure, administrative procedures, countries' commitment, security, corruption, 

and other factors that hinder intra-African trade. If the problems are not addressed accordingly to 

having the AfCFTA will be a mere addition of another arrangement in the already existing multiple 

systems. 

Nevertheless, leaders' commitment to the signing and ratification of the AfCFTA and recent acts 

of countries to enhance the free movement of goods and persons shows African's commitment to 

have a more integrated system. Different tasks in Africa needs a new way of coping with the rest 

of the world; from different methods, one can be having an integrated economy. The AfCFTA is 

an arrangement which has an immense potential to change Africa's capacity if implemented well.  

The main problem of integration in Africa has multiple and overlapping memberships in the RECs. 

From the objectives provided in the AfCFTA is solving this problem to have a more harmonized 

system. However, this instrument does not provide how to achieve it. Countries are members of 

multiple RECs, and these RECs are at a different level of integration in which some are beyond 

FTA. Even with FTA or less, the AfCFTA Treaty does not provide anything apart from the 

supremacy clause. The AfCFTA even if it has the objective of resolving multiple and overlapping 

memberships, there is a gap on how to implement it.   

The RECs issue after the formation of the AfCFTA is controversial mainly because their futures 

and role or status have to determine. The AfCFTA under article 19 provides for supremacy clause 

and for those RECs which have better integration to maintain that integration. However, this does 

not determine if the RECs will cease to exist after forming the AfCFTA. Instead, it implies their 

co-existence to some extent. On the other hand, the RECs are independent organizations with 

independent legal personalities; there is no legal ground for the AfCFTA to determine the RECs' 

future. The RECs have an advisory role in the Committee of Senior Officials as provided under 

article 12 of the treaty. The instruments of the RECs accept the formation of AEC. However, they 

consider their existence afterward as an essential component of the AEC. If the RECs consider 

existing after establishing the AEC, it is highly unlikely to expect their dissolution after the 

formation of the AfCFTA. The AfCFTA, also in its instrument, does not provide what the RECs 

future will be. It states for resolving multiple and overlapping memberships, yet there is no legal 

ground for resolving it.   



49 
 

To conclude, AfCFTA is a continental framework with the immense power of changing Africa's 

status in the world economy. Every African country needs the commitments to address the 

challenges that hinder integration in the past; the infrastructural, security, and administrative 

procedures that make intra-Africa trade costly need improvement. The AfCFTA instrument is for 

the facilitation of the AEC. Therefore, it has to be compatible and in line with the Abuja Treaty's 

legal and institutional arrangement. Finally, one of the significant problems of African integration 

is multiple and overlapping memberships. This instrument needs to provide a way to resolve 

problems and address the RECs; if not, it will be another layer of arrangement in the continent.  

5.2 Recommendations  

The implementation of the AfCFTA has to improve from the past integration plans of the continent. 

Different reasons cause a low level of effectiveness of integration agendas. There are some legal 

and technical recommendations for that in this section.  

There is a need to have a Protocol on a merger. This protocol has to address the contradicting 

issues, first regarding the dissolution or co-existence of RECs and in what manner. It has to clarify 

the future of RECs with the establishment of the AfCFTA. It should also have to address how to 

solve multiple memberships, and the issue regarding RECs not recognized by the AU and AfCFTA 

has to be clarified. 

There has to be another legal instrument or protocol that clarifies the relationship between the 

AfCFTA and the Abuja Treaty. The legal and institutional setup of these two treaties has to be 

addressed, especially regarding the organs. Therefore the legal instrument has to clarify the legal 

basis for the formation of the AfCFTA 

The decision power in AU and RECs lies with the Heads of States. The individual capacity and 

leadership quality of leaders will make them influential. Leaders' capacity will affect shaping the 

organizations, and it will affect the implementation of regional agendas. Having a regional hub 

may have its advantage for better implementation of the AfCFTA 

 There is a need for the regions to remove bottlenecks, utilize their productive capacity, and 

encourage investment in every sector. All regions and individual countries must give priority in 

tackling NTBs. Otherwise, having the AfCFTA without resolving the NTBs will be meaningless. 
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There should be the private sector's involvement and other stakeholders to have a public trust to 

implement the AfCFTA better and remove NTBs. 

The level of development in the continent has significant disparity. There needs to be caution for 

fair distribution of benefits as well as protection of LDCs.  

There should be a proper enforcement mechanism by strengthening dispute settlement mechanisms 

because Africa has abundant laws; somewhat, it lacks enforcement, so there should be a robust 

dispute settlement mechanism for strong integration. 
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