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Introduction

Transfer of ownership of the thing sold is one of the primary obligé_tion_‘s of the
seller in a contract of sale. The seller must have a perfect title ové-r the thing he
sells. If the seller has no title, he cannot transfer the ownership of the thing.
But if he has a perfect title he transfers a perfect title via a contract of sale and
if his title is defective he transfers only a defective title to the buyer. This is
because according the principle of Nemo Dat Quod Non Habet, no one can

transfer a title which he/she himself/herself doesn't have.

By a contract of sale exactly the title which the seller has over the thing he sold
is transferred to the buyer. The buyer of the thing will not get any better or
worse title than which the seller conveyed upon him. Thus, if the seller sold to
the buyer a thing which is already encumbered by the rights of third partles
who have any kind of right over the thing sold, then it is likely that the th1rd
parties may come and claim the right which they .have over the thing. There
may also be the f)ossibﬂity of the buyer being dispé_‘s§g_§s_ed by the third parties
through judicial proceedings./ That ﬁreans the bﬁyer will be under the fear that -~
his title over the thing he bought might be challenged or questioned by other
persons who are not party to the contract.! Therefore, there need a mechanism
for the buyer by which his title over the thing sold to him is guaranteed against
any form of dispossession by third parties who claim to have right over the
thing. In other words, the seller must confirm to the buyer that the title which
he conferred upon the buyer in respect of the tlizing which he sold is perfect and

not encumbered by the right of other persons.

Moreover, the duty of the seller in a contract of sale in relation to the thing he
sells goes beyond the transfer of ownership of the thing. That means the seller
is expected also to deliver a gg_f_gc‘g‘_fref: thing that may be put to use for the
purpose envisaged by the buyer. For example, the buyer might have bought the
thing for domestic use or commercial exploitation (to resecll it). In such a case

the buyer wants to get the thing fit for the purpose for which he required it. The

!



thing must possess the quahty requ1red for its normal use or ‘merchantability
= “‘é
use. If the thmg sold to the buyer is affected b by defects or _hon- conformlty then

it cannot sérve the purpose for which it was bought Therefore the seller is

under a legal duty to ensure to the buyer that the thmg he sold is not affected

by defects and conforms to the contract.

Therefore, in order to protect the right of the buyer over the thing he bought
from dispossession by third parties and guarantee to the buyer that the thing
sold to him possesses the qualities required for its normal, particular and
commercial use, the 1960 Civil Code of Ethiopia introduced into our legal
system the concept of warranty as an obligation of seller which we find in
Articles 2281 and following. This writer has also analyzed these provisions of
the civil code which deal with the warranty obligations of the seller in a contract
of sale with particular emphasis to the remedies available to the buyer up on
breach of warranty by the seller. Thus, this research paper is divided into three

broad chapters.

CHAPTER ONE: deals with the meaning, nature and classification of the
' concept_;'warranty' in general terms and particularly the

concépt of the notion under Ethiopian legal system.

CHAPTER TWO: deals with the various forms of warranties recognized in the
civil code as a duty which are independently imposed by law
on the seller by an act which is éompleteiy outside the
agreement of the parties. These are: warranty against

dispossession, defect and non-conformity.

CHAPTER THREE: is the central section where the writer's critical analysis of
the warranty obligation of the seller is emphasized. It deals
with the remedies available to the buyer where the seller is
found to be in breach of the warranty obligation imposed up

on him by law.

11



Objective of the péper: - is to shovsf how the seller of goods is- legally bound
under Ethiopian law to warrant the buyer that the title he transferred to the
buyer in respect of the thing he sold is perfect and that the thing is free from
defects and conforms to the contract. It is also to signify the remedies to which
the buyer may resort to incase of breach of warranty and the stringent

procedures through which he may exercise his right.

Methodology of the Research: The research paper is based on the critical
analysis of some court cases, which are exhaustively assessed to show how the
seller warrants the buyer against dispossession, defect and non-conformity and

how buyers resort to the remedies available for them upon breach of warranty.

Finally the research paper ends with summary conclusions, which briefly
summarize statements of the problem and recommendations forwarded by the

writer to solve some of the problems.
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o Chapter One
e 1. Warranties In General

S 1.1 Nature of Warranties

@ The purpose of sale is to pass title to personal property for a price”. If the seller

does not have the title, then there is no sale or a contract to sell because all that is
transferred is possession. Exceptionally, however, a thing belonging to a third
party may be sold. If the title is transferred but not for a price, the transaction

becomes a gift not sale.

All of the elements essential to a valid and enforceable general contracts are like
wise essential to a contract to sdtle Also, the rules of interpretation and
performance of general contracts apply to contract of sale/'V\ﬁlat makes the
contract of sale different from the subjects of general contracE:c, is the existence of
certain additional aspects peculiar to sales and contract to sdik which are not
covered in the study of general contracts. One of the major additional matters

peculiar to the contract of sale is the concept of warranties >. /
— =

*When negotiating a contract parties tend to make all kinds of statements. Such
statements when embodied into the agreement of sale itself constitute terms and
stipulations of the contract °. Terms of the contract of sale are normally classified
into conditions and warranties !, A condition goes to the root of the contract. It is a
term which goes so directly to the substance of the contract or, in other lwords, i{s
so essential to the very nature of the contract that its non-performance may fairly
be regarded by the other party as a substantial failure to perform the cqntract at
all™. A warranty is a term, which though it must be performed is not so vital that a

failure to perform it goes to the substance of the contract .
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Warranties are often thought of and described as some sort of colateral
undertakings relating to a contract of sale”’. That means for the existence of every
warranty there must be a valid sale contract the purpose of which is the transfer of

title to personal property. Warranty is an incident to a contract of sale and assumes

or necessarily implies the existence of the same. It cannot exist without a contract

of sale. Even though it is not an essential element of a sale contract, it is dependent

on a contract of sale and hence there can be no warranty without a valid sale

—

contract.

Seller’s warranty obligation may either be promissory in nature or independently
imposed by law / From the Americans and common-law legal system perspective,
warranty seems to have a promissory nature than it seems a creation of the law.
Promissory warranty is strictly contractual in nature depending on the actual terms
of the seller’s express or implied promises. It is a collateral contract incident to a
contract to sell or sale of goods. The seller, in connection with the contract of sale,
promises to be answerable for "eertain'’ indicated matters relating to the goods
sold. The word “certain” implies that the s seller is not responsible for each and
every bit of matters relating to the thing sold. Accordmg to Article 2273 (2) of the

Ethiopian Civil Code, he shall warrant the buyer only z\ig/qi\nst certain matters in the
thing that are warrantable.

W\

VR

However, the term warranty is broader than the ordinary word “promtl'se”. The
warranty obligation is not necessarily contractual in nature. It may also be in
whole or in part a duty independently imposed by law for reasons of supposed
social ady/ringges*g. That is the case also under our legal system where warranty as
an obligation is a creation of the law than an agreement to be determined by the
whim of the parties to the contract. This applies where the parties stand. towards

other either in the relation of sellers and buyers of goods or in analogous relations.



In both kinds of warranties the seller warrants that the title conveyed shall be good
and its transfer rightful; and that the goods shall be delivered free from any
security interests or other lien or encumbrances of which the buyer at the time of
contracting has no knowledge / The seller is under an obligation to make the buyer
owner. To this effect the cgﬁ'esponding legal provision under Article 22810f the
Ethiopian Civil Code provides that the seller shall take the necessary steps for
transferring to the buyer unassailable rights (of ownership) over the thing sold. He
shall also guarantee to the buyer as well as quiet possession for both sales of
movables and immovables '’. He shall warrant the buyer against any total or
partial dispossession, which he might suffer in consequence of a third party
exercising a right he enjoyed at the time of the contract . As a result, if the buyer
did not get the title for which he had contracted he has the right not only to claim
damages, but also to refuse to be bound by the terms of the contract on the ground
that the seller had not given him complete “ dominium” or on the ground that the

seller had no right to convey the ‘res’ ™.

~ As a warranty is an agreement forming part of the contract, it follows that
antecedent representations made by the seller as an inducement to the buyer, to
purchase the goods, but not forming part of the contract when concluded are not
warranties. Indeed, it does not necessarily, mean that the representation, in order to
constitute a warranty °, should be simultaneous with the conclusion of the
contract of sale, but only that it should be made during the course of the bargain

which leads to the contract of sale and should enter into the contract as part of it .

Moreover, a warranty giv - a sale ha ade {5 void, unless some new

—

considerations be given for it. The consideration already given is exhausted by the

transfer of property right in the goods without a warranty and there is nothing to

. . . . . #®
support the subsequent warranty unless a new consideration be given for it 2



No special form of words is necessary to create a warranty. Just an affirmation
made by the seller at the time of the contract of sale is a warranty provided it
appears on cvidence that both parties have the intention to consider it as a
warranty '°. There is an intention to warrant on the part of the seller when he
assumes to assert a fact of which the buyer has Jno knowledge . This intention is
a question of fact for courts to be inferred from the nature of the sale and the

. . ! *18
circumstances of the particular case .

There is no doubt that one may warrant a f}lturc event. However, a general
warranty does not extend to defects app_ziegg_gg.simplg inspection, requiring no
skill to discover them, nor to defects which are known to the buyer °. On this
point, Al“&(:]@ 2296 (1) of our civil code provides that the seller shall not be liable
on warranty against defects, which are so obvious that the buyer could overlook
them except as a result of hii gross fl}g:gligeﬂe-e. Also, per Article 2295 (1) of the
same, the seller shall not be liable on his warranty against defects where he can '

prove that the buyer know of the defects at the time of the contract.

“As we are going to see in section 1.3 of this chapter, warranties are classified as

express or implied. Whether they be express or implied, should be construed as
consistent with each other and as cumulative. But if such construction is
unreasonable, the intention of the parties shall determine which warranty shall be
dominant™®. And once the buyer has proved that he is within the terms of the
warranty, there is no escape whatsoever for the seller ?'. That means the sellers is
obliged to perfmm_'h-iﬁsb Volﬁiligation.oThis is because in both express and implied
warranties the pg}:gpﬁ@lelejiﬂyigll the benefit and protection of the buyer .
And in either case, the relations between the parties arise from the contract of sale

itself and are not based on what is known as tort or any other theory unrelated to

the contract =,
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1.2 Definition of Warranty

The term 'warranty' has been described as one of the most ill used expressions in
the legal dictionalym. It has been used in many varying senses to cOver many
divergent meanings - . Even in connection with the law of sales of goods sharply
divergent meanings have been attached to it *°, Therefore, in this section we will
try to see the meaning of warranty in different legal systems and then finally

discuss the meaning of the notion under the Ethiopian legal context.

The Sale of Goods Act of 1979 in its section 61(1) defined the term warranty, in
its most technical sense, as:

"an agreement with reference to goods, which are the subject of contract of
\ \;\\ sale but collateral to the main purpose of such contract, the bjgﬁaﬂg_h of which
gives rise to a claim for damages, but not to a right to reject the goods and

treat the contract as repudiated”.

According to this definition, warranty 1s not a term, which is somehow outside the
contract of sale; it is in fact a term of the contract. But it is considered as a less
serious term of the contract either intrinsically or by agreement, which is only
collateral to the main purpose of the contract. It is a term of the contract the breach
of which by one party does not entitle the other party to treat his obligation as
discharged. In case of breach, the innocent party may claim damages but must still
perform his part of the bargain. The injured party can generally set up the damages
to which he is entitled by reason of breach of warranty in diminution or extinction

of the price.

Surprisingly enough, the conception of warranty according to the above definition

will not give the Buyer the right to reject the goods and cancel the contract



whenever the seller breaches his obligation of warranty. Rather the only remedy

the buyer has in accordance with this definition is to claim damages for the breach.

Also, Warranty has been defined as: -

" a statement or representation made by the seller of goods,
contemporaneously with and as part of, the contract of sale.....by which he
promises or undertakes to insure or guarantee that certain facts are as he

then represents them 2’."

This definition is taken from the common law legal system. As can be seen from
the definition, warranty is defined in a manner that is based on the sole discretion
of the seller. It seems a solemn promise of the seller rather than it to be an
emanation from the law. Thus it doesn't seem to have a force of law that arises
from the very existence of the contract of sale. As evidenced from the readings of
the definition, it is a declaration or a promise made by the seller that certain facts
are as he then utters. All these imply that warranty is not an implied obligation that
exists by virtue of a contract of sale but it exists only where there exists a promise
to this effect. More or less, the definition of warranty in this latter case is similar to
the one we have seen previously. In both cases, the inclusion of warranty in a
contract of sale is based on the agreement of the parties based on the consent of
the seller. Hence, both definitions signify a contractual nature of warranties than it

seems a creation of the law.

1.2.1 The concept of Warranty in Ethiopian
Legal System

On the whole, the above two definitions of warranty contradict with our civil code
conception of warranty. The reason for this is that according to the definitions,

wananfy is created soiely by the consent of the seller and he is under no legal duty



to warrant the buyer against certain defined matters relating to the thing he sells.
The seller promises by his free will to guarantee to the buyer that the thing he sells
is as he described them in the contract. Therefore, warranty in accordance with the
two definitions have a contractual character which is based on the agreement of

the parties rather than a creation of the law.

.On top of this, pursuant to the previous definitions, it is not possible for the buyer
to reject the thing sold to him and cancel the contract for breach of warranty. The
buyer can only claim damages for the breach. Whatever may be the kind of
warranty, however, cancellation is permitted in our legal system depending on
certain circumstances whenever there is a breach of the same. Let us have a look
to Articles 2282 and 2287 of our civil code in order to grasp the concept of the

| —

notion under Ethiopian legal context. Article 2282 proceeds as follows:

. "The seller Shall warrant the buyer against any total or partial dispossession
which he might suffer in consequence of a third party exercising a right he

enjoyed at the time of the contract."
Similarly ‘Article 2287 flows as:

" The scller Shall guarantee to the buyer that the thing sold conforms to the
contract and is not affected by defects" (Emphasis is added in the two
Articles)

In the above two quoted articles of our civil code, we observe a mandatory modal
verb ""Shall"” showing that the warranty to 1\@ given by the seller against
diiggfsession, defect and non-conformity is an gpi\i-gation imposed by law on the
seller rather than it be a fruit of the agreement of file parties. In accordance with

our law, therefore, warranty as a right to the buyer and as an obligation to the



seller has a force of law. Because under this code the seller is legally bound to

warrant the buyer from being dispossessed; and guarantee to the buyer that the
thing he sells conforms to the contract and is not affected by defects. A )

In principle, this obligation of the seller is always there by virtue of a contract of

sale. However, the parties are allowed by law to exclude or restrict the warranty

d_llfﬁgﬂ_'@?.sﬁﬂﬂ Even in such an exception the provisions which exclude or

e

restrict the warranty obligation of the seller shall be construed strictly in a manner

that does not prejudice the right of the buyer to claim the return of the price in case
he is dispossessed or the thing is affected by defects or non-conformity. There is
also a situation where the provision which the parties included in their contract to
exclude or restrict the warranty due from the seller shall be of no effect. This is

where the seller has fraudulently concealed from the buyer the defects in the thing,

Thus, in Ethiopian legal context warranty as an obligation is a creation of the law
than an agreement to be determined by the whim of the parties to the contract. The
concept is not defined in the fashion it is understood in the common legal systems.”
It is a right the buyer has over the seller in a contract of sale.” And failure to

_perform this obligation by the seller results in not only the right-to-elaim damages._-

%by the buyer but also the right to ca'ncel the contract as a whole .+~

1.3 Classification of Warranties
1.3.1 Express Warranties
Warranty may be express or implied. }_jZ_xpress warranty may be created in one of

afﬁlmatm of fact to the buygl w1th 1‘espect to the thing to be sold that it shall
conform to the contract and is not affected by defects >*. The intention of the seller

in making this affirmation should be to make the buyer rely on such affirmation in



purchasing the thing. S,ff‘_’fl,d-l_% any description concerning the thing sold made by
the seller which constitutes part of the principal obligation of the contract will also
create an express warranty that the thing shall conform to the description*29.
El/iggi\ly, the seller may also produce Eswto guarantee to the buyer

that the whole of the goods sold conform to the sample or model .

In all of the three ways of creating an express warranty, it is not mandatory that
the seller use formal words such as "'warrant” or '"'guarantee'' in order to
constitute an express warranty. Just a simple representation or affirmation with
respect to the thing sold may be given by the seller in such terms and under such
circumstances as to create an express warranty. However, this does not mean that
a mere affirmation of the value of the goods or a statement purporting to be the
seller's opinion constitutes an express warranty. What is more, the fact that a
stipulation in a contract of sale is specifically called a "warranty” does not of itself

make the stipulation so referred a warranty.,

Generally speaking, in order to constitute an express warranty there must be either
an express undertaking to warrant or, if representations are to be made to create
the warranty, they must be made in such a clear manner as to enable the buyer to
understand that the seller intended to be bound by his warranty as part of the
contract of sale and the buyer must have purchased that goods in reliance on the
warranty. The natural tendency of the affirmation or promise made by the seller

must be to induce the buyer to purchase the goods.

Under the Uniform Sales Act also it is provided that "any affirmation or any

promise by the seller relating to the goods is an express warranty if the natural

tendency of the affirmation or promise is to induce the buyer to. purchase the
W—-"—\

goods relying thereon."



1.3.2 Implied Warranties

%
LA
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Implied warranties are created by s operation of the law-and they do not arise fy_omfﬁ‘?

——

_wg@l_gm,QMﬁpaliies, but they will not be created contrary to the manifest
intention of the pal“tiesm. They are not one of the contractual elements of an
agreement of sale. They are created independently of the actual contract. They are
not one of the essentials to be stated in the contract nor does their application or
effective existence depend on the affirmative intention of the parties. They are
imposed bylaw because of the acts of the parties. They are obligations, which the
law raises upon principles which are foreign to the actual contract. But once an
implied warranty comes into existence by reason of a contract of sale, the law
conceives of such a warranty as being a term of the contract based on the

presumed intention of the parties .

Implied warranties are to be construed in connection with the express stipulations
of the sale agreement. > They are implied according to the presumed intention of
the parties. 3% They will not be implied in conflict with the express terms of the
sale agreement, or contrary to the manifest purposes of the parties. Moreover, the
fact that the contract of sale is made in writing does not necessarily exclude

warranties implied by law.

In the Uniform Sales Act also it is provided that implied warranties are imposed
by operation of the law and, unless specifically negatived, become part of the
contract of sale by virtue of the law. 33 In many countries, laws have been
providing that certain warranties are implied in the sales of certain commodities,
or in cases of sales under certain circumstances. In our law too, warranties are
created by operation of the law and they are implied ;IItO the contract of sale by the
mere fact of the existence of the sale contract. The seller is legally bound to

warrant the buyer against any total or partial dispossessions of the thing sold to

10



him. He is also to guarantee to the buyer that the thing sold conforms to the
contract and is not affected by defects. This is a law-emanating warranty, which is
imposed on the seller on every contract of sale. It is not subject to the contractual

agreement of the parties.

Ordinarily, however, there is no implied warranty when a contract of sale contains
a provision that the buyer takes the thing in the condition in which it is or in other
words "cfg_is”. % The parties may by their mutual agreement set aside or put a
limitation to the warranty obligation imposed on the seller by law. For instance,
under our law, pursuant t to Article 2294 of the Civil Code, the warranty
obligation of the seller may be limited by agreement of the parties to certain
qualities or the good working condition of the thing sold only during a specified

period of time.

No Warranty is implied where there is an express warranty relating to the same

matter. On the other hand, if the express warranty does not relate to the matter
il

guaranteed by the implied warranty, but relates to another matter as to which the
contract is silent, both kinds of warranties (express and implied) may exist under

the same contract.

Warranty as regards title to the goods may be implied in a contract of sale. The

Ethiopian_civil law provides for three distinct warranties as regards implied

warranties of title.

1) Implied warranty of the right to sell ™ f;’t’(@ '

/ , ’ : *
= /Implied warranty of quiet possession by the buyer °

3 Implied warranty against undeclared or unknown

; . * 3
encumbrance ties, >

11



Concerning implied warranty of the right to sell, Article 2281 of our Civil Code
provides that the seller shall take the necessary steps for transferring to the buyer
unassailable rights over the thing. Equivalently, section 12(1) of the Sale of Goods
Act also provides that there is an implied warranty on the part of th-e seller that in
“the case of a sale he has a right to sell the goods, and in the case of an agreement
for the future sale of the goods he will have such right at the time when the
property is to pass . It is clear that the main purpose and effect of these
provisions 1s to require the seller to transfer the property right or title to the goods

to the buyer.

¢: Plainly enough, if the seller is himself the owner, and no body else has any claims
on the goods, the seller's property right in the goods will pass to the buyer under
the contract. However, if the seller has no right to transfer the property to the

buyer, he will be in breach of the provisions.

»*The above provision will be broken if, for example, the seller had stolen the
goods. They can also be broken if the seller is completely innocent but where he
himself had bought the thing in good faith from some one who could pass no title
to him. In such situations the buyer has the right to return the goods to the seller
and to recover the full price which he had paid for them. This is so even where the
buyer has had the use of the gb_o’cﬁf%or some time so that they have depreciated in

4]
value.

But Article 2281 of the Civil Code does not require that the seller should himself
be owner of the goods, or even that he should acquire a title to the goods before
transferring them t(; the buyer. This is because a contract of sale can perfectly well
be performed by a seller who never has title over the thing he sells at any time by

caus_ing a third party to transfer it directly to the buyer. ~*

12



There are exceptional situations in which a seller may not have the power to
confer unassailable title on the buyer. For instance, a debtor who sells goods,
which are under an order of attachment, but not yet physically removed from
possession of the debtor, has a right to sell them (at least until they are sold by
public auction) but he sells them subject to the executor's right. “3 Thus he is

unable to confer unassailable title on the buyer free from the creditor's claims.

¥An implied warranty of title under our civil code is not confined only to the seller's
right to sell. Pursuant to Article 2282 of the code, he shall also guarantee to the
buyer that the buyer shall have and enjoy quiet possession of the goods sold to him
as against any lawful claims existing at the time of the sale. This warranty is not

broken unless and until a disturbance occurs on the possession of the buyer '

The other implied warranty of title is that the goods shall be free at the time of the
sale from any charge of encumbrances in favour of any third person not declared
or known to the buyer before or at the time of the contract. ~* This warranty is not
that the goods are free from undisclosed encumbrances, but that the goods shall be

*46

free from them ™ .That means the seller warrants the buyer that the buyer's

possession shall not be disturbed by reason of the existence of such encumbrance.

%A breach of such warranty will occur when the buyer discharges the amount of the

-~ -l
e

encumbrances.  When the seller warrants the buyer against dispossession, if
there is a better title in another person, and the buyer is dispossessed, the warranty

is broken, 8

« It seems that this warranty would protect the buyer against a wrongful disturbance
of his possession by the seller himself. "+’ Where the disturbance of the buyer's
possession is by a third party exercising a right he enjoyed at the time of the
contract, the buyer may be entitled to treat this disturbance as the responsibility of

the seller; provided that, it is as a result of any act or defaults of the seller that the

13
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third party with whom the seller is in contractual relations asserts an encumbrance

or lien on the goods. ~°

There is also an implied warranty as to the quality of the thing sold or its fitness
for any particular purpose under a contract of sale. Articles 2287 cumulative 2289

of the Ethiopian Civil Code provide that the seller shall guarantee to the buyer that
the thing sold possesses the quality required for its normal use or commercial
exploitation; or that it possesses the quality required for its particular use or
specifications provided in the contract where the buyer purchased the goods for
commercial exploitation, he has a right to expect a saleable goods which fit to the
description in the contract. ' In this case there is always an implied warranty that

the goods supplied under the contract shall be of merchantable quality. * Goods

of any kind are of merchantable quality when they are as fit for the purpose(s) for
—_— o Picasinund e -

which goods of that kind are commonly bought.

The buyer may also make known to the seller the particular purpose for which he
wants the goods. In such a case, there is an implied warranty that the goods
supplied under the contract shall reasonably be fit for such purpose. > A
particular purpose is, in fact, the purpose expressly or impliedly communicated to
the seller for which the buyer buys the goods. ~* Where the purpose is the one for
which any one would require the goods, there is no need to specify in terms the
particular purpose for which the buyer requires the goods. > But where the thing
sold is capable of being applied to a variety of purposes, the buyer must

particularize the specific purpose for which he requires the goods.
Finally, when the buyer has required no warranty as regards the quality or fitness

of the thing sold, he takes the risk of quality upon himself, and has no remedy if he

chose to rely on the bare representation of the seller.

14



CHAPTER TWO
2 Various Forms of Warranties Recognized By The Civil Code

2.1 Dispossession In General

\
\

Dispossession is a wider denotation that can possibly be made lawfully
through the order of court or by force through unlawful meanses JThat
means the acts of dlspossessmn can be performed not only by persons
who claim to have a right over the thing but also by persons who do not
have any right over the thing. Thus, it will be more appropriate here to
define what dispossession i?’&*ﬁn about because it is not defined in our

civil code except mere usage of the term. Hence,

=cdisposses§=ion is_the"acti‘on of dispo§sessing; or
~ fact of"being dispossessed; _dgp;i_}@t_igggl; ejection

from possession...;! or to dispossess means to put
out of possession... or dispossess a man of his
goods and chattels; to strip of possession... to put
out of occupancy; eject; oust; to drive out of; to
free from possession...”2

[t may also be defined otherwise:
“ Dispossession is the act of ousting or removing '/
one from possession of property previously held by
him which may be tortious and unlawful incase of
forcible amotion or by the help of judicial

.poeceeding i.e by the order of court.”3

As evidenced by the latter definition, dispossession can be lawful or
unlawful depending on the status of the dispossessor before the

law. Here in this chapter, the author is concerned mainly with the



former form of dispossession i.e the lawful dispossession. Because,

the seller is only responsible for the form of dispossession that
.comes as a result of judicial proceeding. * )Udk C‘ic“ © A

¢ The Ethiopian Civil Code recognizes two forms of warranty as a
mechanism to protect the buyer from being dispossessed. These
are:

Ci)the warranty given by the seller to the buyer by virtue of the law
which is found in clear terms under Article 2282 of the Civil Code;
and - ;

( 2] the warranty prov1ded by law to protect the good faith acquirer of
a corporeal chattel from being dispossessed by third parties which
is found under Article l}_g__l__of our civil code.

Both of them are similar in that their very purpose is to protect
persons who claim to have a right over a thing from being
dispossessed by third parties. As it would be beyond the scope of
this paper to discuss the two kinds of warranties, the prime
interest of this writer is limited to discus only the first form of
warranty due from the {seller by virtue of the contract of sale and

the law.
2.2 Warranty Against Dispossession By Virtue of The Law

One of the most important and basic obligations of seller is to

= - e —

Qransfer valid ownefs-h&p—te_thf_by:@rjh is the primary object of a

(‘:__ontract of sale that the seller undertakes to deliver a thing and

t&Wnership to the buyer. When we say transfer of

ownership the transferer must be the owner of the thing. That

means for the seller to transfer ownership of the thing, he must



own the thing because according to the common law maxim “ Nemo

Dat Quod Non Habet”, no one can transfer a right he /she

himself/herself doesn’t own. One can only assign a right he/
e o ——— - fo — e e

himself

‘to be transferred by contract Ifthe seller has a perfect title then he
—— Y

transfers a perfect title and if his title is defective he transfers

defective title.-There is no transfer of valid ownership unless the

seller has ownership title.

+
7 s
Sk

ownership the

—————

transferee will not get any better title or worse title thaty what the

_ékssignor had before transferring his titlet In Wn,

hgmyms are totally different. Here, there is a chance for the

transferee to get a better title than the transferer because of good

e
f%l“or example, if the buyer purchased the thing from a @ﬁef in

good faith he absolutely becomes an owner of the thing through the
operation of the lgl;s/.”: The law brotects good faith acquirers to
become owner of the thing eventhough the transferer who

—_—

transferred _tbé' thing to them had a defective title. It is the law and

not the seller which makes goodfaith acquirers an owner of the
thing. The seller (in our example the thief) cannot transfer
ownefship title to-the good faith purchaser because he himself
doesn’t have the ownership title/ The law plays the role of the seller
in bestowing title on the good faith buyer. Therefore, the “ Nemo

Dat Quod Non Habet” principle doesn’t ‘apply in cases of

- acquisition.
~ - <




Nevertheless in transfer of ownership by a contract of sale, the

W titleS. He should have a perfect title to
. -

ltransfer the ownership right in the property to the purchaser”. The

main question is what a good title is "A &qg@jil@.gxi,ﬁlﬁ___.wh@ the
seller € alone or with the concurrence of some person

9_17___pgr_sgnsL__th_s,e__,anQg;ggnce he can require, can convey to the
BeE 1€ can rec 1 CC

purchaser the whole le gal estate and equitable interes t on the thing

sold.”® To this effect, the corresponding provision in our civil code
states th;t “the ,_sgzl.lér shall take the necessary steps for transferring
to the buyer u@g_§a11§ple right over the thing.” 9 The seller is
bound to transfer & perfectand absolute right a right th
@e—:;e;tedl questioned or disputedl® over the thing sold to the

nnot

buyer. The reason for this is that the buyer is supposed ito have a

{W@@gﬂmbought once the ownership right is
transferred to him via a contract of sale. .

Now, it needs some kind of elaboration to know what unassailable

o

i

right is in a contract of sale.Here the existence of unassailable right

doesn’t relate to the right to sell the thing. In the absence of such

w eak about sale and infact the “seller” has the

right to “sell” the thing. This is because, in any contract of sale, the
e N = -

seller is presumed to have the ownership of the thing he sold.
Whenever we speak of sale we should bear in mind the
presumption that the seller is the owner of the thing he sells. The
phrase " unassailable right" rather, in the opinion of this author,
relates to whether or not the seller has full right over the thing he

sold at the first time he enters in to the contract of sale. The first

—

question here is then whether or not the thing sold is charged or

20



encumbered by other EELI:E&ECS. Thus this phrase does not relate
to the validity of the right to sell ~but to the existence of an

unencumbered ownership right over the thing sold. One will not be

entitled to such right unless a vaild ownership right has been

transferred to him.

Under Ethiopian law, the transfer of ownership for the majority of

‘corporeal chattels made by virtue of a contract shall be effective at

the time whﬁe\n the thing is_delivered.!! The same is true in a
contract of sale i.e transfer of ownership by virtue of a contract of
' sale is effected at the time when the seller delivers the thing sold to
the buyer. This is because the provisions dealing with the sale of

goods in our civil code apply to the sale of corporeal chattels.!12 .

Therefore, delivery is a very decisive duty of the seller in a contract

h e _buye ' means of delivery. Before delivery

one can not be a man of title under our law. But the exception to

of sale. I:I\e can never transfer an unassailable right over the thing

this is nothing affects the sale of special kinds of corporeal chattels.
That means the transfer of ownership of such chattels doesn't
necessarily follow from their delivery. Transfer of ownership may be

jeffected by the delivery of the documents representing the things.13

ee—puver can demand th e forced performance of the contract. or

gancellation of fhe contract and payment of damage so_long as

- delivery is not yet effected, 14 Thus i¢-could be said that delivery is

1enre of the primary obligatién of the seller and other obligations of

the seller are secondary obligations.



However, the duty of the seller to transfer ownership of the thing
sold perfectly goes bevond delivery of the thing sold. The buyer may
be dispossessed b third a_third party comes in to

picture and claims ownership of the thing sold to the bliyer. If the
——

peaceful enjoyment of the buver is goine to be disturbec{ by a third

party who have a certain type of encumbrance over the thing sold,

L 4 —

the duty of the seller to transfer ownership of the thing continues
till the buyer gets a perfect title over the thing or till the third party
succeeds in totally dispossessing the buyer in which case the seller
féfunds the buyer. |The seller is presumed to know whether third
parties have encumbrances over fhe thin'g‘ sold and he is also
expected to know whether he has a perfect title or a defective title
over the thing he sells. If there are third parties who have
encumbrance over the thing, the seller can only assign 1§ with the

s
encumbrance.

In one case,!5 the g appellants (buyers) appealed to the supreme
Q_Quttie—haﬂ@—th&—jlldgn%of the high court reversed which was
rendered in favour of the respondents. In that case the appellants

bought a car from one of the respondents (the seller) who was
joined as a defendant together with the rest of the three
respondents. The car which the appellants bought has already been
encumbered with the right of the three respondents which existed-
prior to the sale agreement between the appellants (buyers) and the
respondent seller which was concluded on Megabit (March)

19,1978 E.C.

22



One of the respondents in his response to the appeal, contended

that the seller owed a debt amounting to $15,000 Eth. Birr to him

—

-

and that he has already attached the car as Qledgéﬁ‘;) us‘fec"ure the
payment of the debt the seller owed to him. He also stated that he
has already obtained a judgment on October 4, 1978 to the effect
that the car be sold by public auction so that his money be paid to
him out of the proceedes as the debtor (the seller ) has failed to

discharge his debt.

Similarly, the second respondent contended that the seller owes a
debt to him the amount of which equals 14,500 Eth. Birr. He had
sued the respondent seller for the payment of his money and
obtained a decree of court which authorized him to sell the same

car by public auction to get his money back.

Likewise the third respondent sued the same respondent seller for
a. debt the seller owes h}'mﬂ the amount of which is $ 9,710 Eth. Birr
and obtained a judgmeﬁt on Megabit ( March) 14,1979 E.C to the
effect that the aforementioned car be sold by public auction so that
his money be paid to him out of the proceeds. So now, the three
respondents are judgment creditors where as the respondent seller

is judgment debtor and the problem arose during execution.

Upon an action taken by the three Judgment-creditors to sel] the
said car in excution of their decrees, the present appellants (the
buyers) came up with an objection saying that they have already
bought the car and now it is under their possession. That filed their

objection to the High Court and the court decided that the said car



be sold by public auction stating that the transfer of ownership of
the car sold to the appellants was not a valid transfer of ownership
because the car has already been encumbered by the rights of the
judgment-creditors before the conclusion of the sale ‘z‘igreement
between the appellants and also the respondent seller and the
contract of sale was not validly concluded. It is against the
judgment of the High Court that the present appellants (buyers)

appealed to the supreme court.

The supreme court on its part decided on the issue whether or not

the said car should be sold by public auction due to the debt of the
respondent seller. In other words whether or not the éppellants
should be dispossessed due to the encumbrances over the car sold
to them. The court, agirming the judgment of the High Court, held
that the appellants should be dispossessed and the car should be
sold by public auction to satisfy the claims of the thilr‘d parties
(udgment-creditors) because the contract of sale was not validly
concluded and the encumbrance over the car existed before the

appellants bought the car from the respondent seller. Therefore, it

is difficult to say the appellants bought the car free from

encumbrances.

This is a clear case of dispossession by third parties where the

seller should be held liable on his warranty against dispbssession

The warranty emanates from the lg_wﬁ not from the agree of the

24



The seller is legally bound to warrant the buyers (appellants)
against any dispossession as he transferred to them a thiﬁg already

encumbered by the claims of the judgment creditor. Il;l_@g_giog@, the

appellant_buyer may cancel or demand the cancellation of the

contract because the respondent seller had defective title and he
has not procured the car for the buyers free from alllihe rights
belonging to third parties. The buyers may require the seller to
.{lf_éflﬁl;l_d_ﬂ;lefp_rtige they paid. The reason is that the seller is under

legal obligation to warrant the buyer against any total or partial

dispossession.
In this regard the Ethiopian civil code provides:' the seller shall

warrant the buyer against any total or partial dispossession which

he might suffer in consequence of a third party exercising a right

he enjoyed at the/ time of the contract' 16 This warranty as a

right to the buyer'(and as an obligation to the seller is a creation of

the law than an agreement to be determined by the whim of the
) [

parties to the contract. That means the seller is legally bound to
W‘arrant the buyer from being dispossessed. The Uniform Sale Act
of American law also provides that "...the goods shall be free at the
time of sale from any charge or encumbrance in favour of any third
party not declared or known to the buyer before or at the time

when the contract of sale is made"17

The seller inorder to fulfil his obligation under Art. @/28 1¥ of the
Civil Code must transfer to the buyer an ownership right over the

thing sold that-may-neither be devided nor restricted as a result of

a third party exercising aright he enjoyed at the time of the




contract. 18 On the other hand, for the buyer to avail himself of his

warranty right under @rtlcl 2282“\*\1’16 must be- in actural

trasfer the ow%ﬁmﬂhﬂhmg,,,h@.._s_ells,, the bgy_e_r _cam_‘_lpt

become a true owner of the thing. ’Ihus,La person. who has

con_c_luded a sale contract in accordance with Article 2266 of the

C1v11 Code cannot become an immediate owner of the thing sold

unless the thing or a document representing it is actually handed

over to him.[This is because mere conclusion of a contract of sale is
not sufficient by it self to transfer to the buyer the ownership right
?)f the thing sold. Therefore, transfer of possession or ownership of
m prerequiéite for the buyer to be entitled to the

warranty right under Article 2282. .Dispossession presupposes

——

possession.
“___._-—-—"""_'__.—k

L1

' The next main issue will be which right should first be protected?

]

The right of the third party exercising his right at the time of the
contract? or that of the buyer who is now in possession of the thing
sold? Article 2282 seems to protect and balance the right of both

third parties and buyers. On the one hand it provides a legal

third parties who have right or encumbrance over the thing sold at
the time of the contract. On the other hand it also protects the right
of third parities at the time of the contract. In such a case, for the

warranty to be eperative the right of the thi arty should exist

before the thing was sold and delivered to the buyer. Here the time




factor is very essential. If the third party was already enjoying a
right at the time of the sale contract, this right would be a better
protectable right as compared to the right of the buyer. In such a
_case, the buyer will be entitled to his warranty right under Article
2282 of the civil code and consequently the seller shall be held
liable for breach of warranty. The seller may be obliged to return
the purchase price and make good the damages arising there from.

In the case considered abovel!® the Supreme Court gave priority
right to the claims of the judgment creditors (third parties) than the
right of the appellant buyers. The court held that sincelthe date of
the conclusion of the sale contract between the appellantls and the
respondent seller is not clearly stipulated in the instrument of the
c.ontract it is difficult to say that the buyers have bought the car
before the judgment creditors have had right over the car. For this
reason, the court said, the buyers did not buy the car free from

encumbrance.

One can understand from the judgment of the court that it (the

court) preferably protected the right of the creditors which existed

p_lior to the conclusion of the sale contract. Thus the only remedy
available for the appellants in this case is to resort to their
warranty right under Article 2282 of the Civil Code and sue the
respondent seller for breach of warranty. By doing so the
appellants may require the seller to refund them the purchase price
and claim any damage they have sustained in consequence of the

dispossession.
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Conversely, if the right of the buyer prevails over that of the third
parties, the law protects the right of the buyer from any total or
partial dispossession and not that of the third parties who have
acqliired right over the thing after the buyer has bought the thing.
This can be inferred from the provision of Article 2282 of the Civil
Code when it says "the seller shall warrant the buyer against any
total or partial dispossession which he might suffer in consequence

of third party exercising a right he enjoyed at the time of the

contract” (Emphasis added). This implies that the rights of third
parities which did not exist at the time of the contract have no

effect before the laW o

o
However, there is an exception where the legal warranty under
Aricle 2282 of the civil code doesn't help the buyer any more. This
is in situations where the buyer is aware that there is some body
who may come and dispossess him of the thing sold to him. Article
2283 (1) states that "where, at the time of the contract, the buyer
knows that he risks dispossession, the seller shall not warrant the
thing" The buyer may enter in to a sale agreement knowing that
some third party has right over the tjing he bought at the time of
' the contract. In such a case the warranty that comes from the law
doesn't work. Awareness on the part of the buyer lifts the warranty

obligation from the seller.

Nevertheless, if the seller expressly warranted the buyer against
any dispossession irrespective of the knowledge of the buyer about
the encumbrance over the thing sold, still the legal warranty

applies. 20 That means the seller shall be liable on his warranty if

o
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the buyer is dispossessed. Thus an express warranty given by the
seller on top of the knowledge of the buyer about the encumbrance

makes the legal warranty operative.,

The other exception to the operativeness of Article 2283 (1) of the

Civil Code is the case under sub article (2) of the same article. The

legal nty still comes to effect even if the buyer was aware_of
the risk of dispossession where the dispossession 1s due to the
sold and delivered to the buyer. Here, there is encumbrance over
the thing because the seller has sold a thing already pledged for the

performance of certain obligation.

By virtue of a contract of pledge, the pledger undertakes tlc‘) deliver a
thing to the pledgee as, a security for the pertormanoe of another
primary obligation QfLThe pledgee, thus, has a rlght over the thing
sold incase the pledger failed to discharge his obligation. The law
states that "the pledgee shall have on his debtor's property the
rights of the creditor"?? Therefore, if the seller sold to the buyer a
thing which he has already pledged to hi*creditor for the payment
of another debt but be failed to perform his obligation towards the
creditor (pledgee), then there is the possibility of the piedgee, to
come and disposse‘ss the thing which is sold and delivered to the
buyer. . This is because the pledgee is entitled by law to sell the
~thing pledged as a security te-r-satis_fy__f_hj_sﬂ_glﬁ@;nj? In such situations,
even if the buyer knows at time of the sale contract that the thing
sold and delivered to him is encumbered by the right of the pledgee,

the seller shall be liable on his warranty against dispossession

29



where the buyer is dispossessed by the pledges This is because
pledge is always an act necessarily related to the act of the seller
whereas other dispossessions may not necessarily be fr|0m the act
of the seller. ,Therefore it could be said that the “buyer 1s

dispossessed due to the act of the seller and not by his own fault.

A question may arise as to why pledge is singled out as an
exception. In the opinion of this writer, the reason could be the
Dbelief of the buyer. He enters in to the sale contract with the belief
that the thing he bought will be freed from the pledge encumbrance
at the moment the seller discharges his main obligation towards
the pledgee.|Because the very purpose of pledge contract is not to
make the pledgelan owner permanently but to guarantee the

payment of his claim to wards the pledge.

Warranty against dispossession may be set a side or res“cricted by
the agreement of the contracting parties. To this effect, Article 2284
(1) of the Civil Code provides that the contracting parties are at
liberty to exclude or restrict to certain qualities of the thing the
warranty due from the seller against dispossession. The
background for this article is Articles 1,6_7_ 9 and 1711 which provide
cumulatively that "a contract shall depend on f—k-l.e consent of the
parties who freely determine the object of their undertaking subject
to such restr1ct1ons and proh1b1tlons as are provided by law"

Therefore, the parties can exclude or restrlct the warranty against

S ——— i -

dlspossessmn by their consent. But such exclusmn or restriction

shall be construed str1ct1V 24



However, evenif the contracting parties may exclude or restrict the

warranty due form the seller by their agreement, the seller will not

ag e
be relived from the warranty obligation imposed up on him in

whole. He shall still remain liable to return the price tothe buyer,
in Whole or in part, in case of dispossession 25 That is why the law
needs the provision excluding or restricting warranty to be
interprated strictly. Nevertheless, if there is an express agreement
between the contracting parties to the effect that the purchase
price will not be returned in whole or in part, the money will not be
repaid to the buyer. But in the absence of and express agreement
to this effect, then the money will be returned to the buyer in case
of dispossession irrespective of the excluding or restricting
provision. Moreover, the agreement of the parties to exclude or
restrict the warranty obligation of the seller shall be of no effect
where the seller has intentionally concealed from the buyer the fact
that a third party had a right on the thing at the time of the
contract. 26 If, instead of communicating the encumbrance over the
thing to the buyer the seller fraudulently concealed it, the

agreement to exclude or restrict the warranty shall be void.

What if the buyer acknowledges the right of the third party over the
thing sold before judicial proceeding and /or arbitral adjudication?
In this case, the buyer may not avail-himself of his warranty right
and also the seller is released from his warranty obligation under
the law.27 The only exception to this is where the buyer can show
that even if he did p_é:fecognize the right of the third party before
judicial proceeding, there is no way for the seller to prevent

dispossession because of the conclusive proof on the part of the
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third party that he has a right over the thing.2¢ But if thefreis no
- conclusive evidence by the third party as to his right over the thing

then the buyer may not avail himself of the warranty.

-~ Ve
F

o

2.3 Warranty Against Defect /@

Obligations of seller are not only limited to _delivery and transfer of

éiv_rl,@rship of the thing sold but also he shall warrant' the buyer

against certain defect in the thing. He shall guarantee to the buyer
that the thing sold is not affected by defects.29 He is duty bound to
deliver a defect free thing. This does not me:an that the seller is
responsible for all and. arry kind of defects, but only for certain
defects which are ‘W_arrantail?qle._j The seller srrall warrant that the

e
thing sold and delivered to the buyer is free from warrantable

warranty. when the article refers to'! ‘certain defects”, it is making

reference to warrantable defects and not all defects.

+ Warrantable defect relates to the ¢ ' M u\gs;gst_;_gigf of the
thing sold. It does not refer to the quantlty of the thing sold. If a

defect is neghglble , SO that the buyer wouldn't care for, it is not

_— =

considered as a Warrantable defect pursuant to Art 2344 (1) & (2)

of the Civil Code So, warrantable defect is a serlous _defect
certamly affec‘_tmg the quality or usability of the thing. The contract
may be canc_elled where the thing is affected by ‘warrantable defect
against which the seller Warranted the buyer 30 The background
for this is article 2287 o.f the Civil Code which deals with alegal

guarantee (a law emanating warranty).



The contract, however, may not be céncelled where the thing is
affected by a non-warrantable defect Non-warrantable defects are
~defects of such nature that the thmg sold can be put in to use
irrespective of its defects. They are defects oi;small or minor
importance and the buyer would have bought the goods evenfl}‘zék
had known of the defects. 3! There are also_obvious defects which
the buyer accepts them knowingly. These are also non-warrantable
defect. Where the buyer bought the thing knowing the defects at
the time of the contract, he will have no legal guarantee agaunst the
defects. And any warranty made by the seller in a situation where
the buyer knomﬁs the defects is void eventhough the warranty is
made expressly. 32 Awareness of the buyer about the defects entails
invalidity of the warranty. Hence if the seller is liable only for
warrantable defects, then what are cases of warrantable defects

under our Civil Code?

2.3.1 Warrantable Defects

Article 2289 of the Civil Code, under its three sub articles
recognizes four cases of warrantable defects. It states as follows:
"The warranty shall become effective where the thing: .
a) does not possess the quality required for its normal use or
commercial exploitation; or
b) does not posses the quality required for its particular use
as provided expressly or impliedly in the contract; or
'c) does not posses the quality or specifications provided

expressly or impliedly in the contract,"

(o]

L

e .
ol, %’; L8



‘As we can see from the provisions of this article the seller has the

duty to ensure that the thing he sold possesses the inherent quality

to put it to its ordinary or normal use, or particular use as agreed
or implied in the contract. The thing must also posses the
necessary quality for its commercial exploitation or the
specification provided expressly or impliedly in the contract. So
warrantable defect is a serious defect certainly affecting the
quality, utility or usability of the thing sold. Normal use refers to
theﬂlf_:fl_(_)_wn and clear use of the thing sold. mal use 1s known
and it serves the same purpose for every body every where. It is
impersonal because it makes no difference or discrimination
between buyers. If the thing cannot be used for the usual purpose
for which it is required, then it is defective. For example, the use of
a Television is known and normal. The buyer need not tell for what
purpose he requires the Television since its use is known' and the
same every where. Thus, if the television does not posses one of its
qualities, tele or vision then it is defective and, consequently the
buyer can make the seller liable on warranty as per Art 2287 of the
Civil Code, |

The other case of warrantable defect is where the thing sold and
delivered to the buyer doesn't possess the quali,ty required for its
commercial exploitation. gmmermal explmtatlon refers to the
merchantablhty of the thing sold,33 This is provided in the civil code
particularly with a view to include cases where items are used in
further commercial and trade activities. Its application is not
confined to things of direct domestic consumption. It is for the

protection of merchants aé'i traders who buy the thing not for



personal consumption but to resell it and get further profit.
Although things commercially exploitable may be good for normal
use, just because these things can be put to normal use doesn't

: ; , Ixplydatior—
always imply that they qualify for commercial expatiation.
Therefroe the merchantability defect should be related to the non-

consumability defect of the thing sold.

The merchantability defect occurs when the consumer doesn't want
the thing for normal use. Thus, if the thing you bought to resell it
for profit doesn't possess the merchantability quality to ‘resell it,
then in such a case you may make the seller liable on warranty for
the defect. Sub-section(2)- (c) of the Uniform Commercial Code also
provides that "Goods to be merchantable must be at least such
as...are fit for the ordinary purpbses for which such goods "are
used” It is also interesting to observe that the International Code
élso states, under its Article 33 (1) (d) that "the seller shall not have
fulfilled his obligations to deliver the goods where he has handed
over goods which do not posses the qualities necessary for their
ordi_naly or commercial use."? The merchantabilify quality simply
means that the goods "must be suitable for the purpose for which
they are normally used."3® Therefore, the seller will be liable for
defects affecting the normal or commercial use of the thing he sold

and delivered to the buyer.

There is also warrantable defect according to Article 2289 (b) of the
Civil Code where the thing sold and delivered to the buyer does not
possess the quality required for its particular use as provided

expressly or impliedly in the contract. The goods sold must be fit



for the particular purpose envisaged by the buyer. What this article

attempts to address is the case where the thing sold doesn't
possess the quality required for 13 particular use._T—‘i:e buyer must
expressly or impliédly tell the seiler the particular purpose for
which he requires the thing. Otherwise, he can't avail himself of
this sub-article. In this case reference is made to the contract. If the
thing cannot be used for the particular purposes described in the
contract, then it is defective because the buyer cannot use the

thing particularly for the purpose he intended. But there must be

an agreement, express or implied, in the cantract concerning the

quality or the special purpose for which the thing is required. If not

' sgt_ecﬂically a_greed @etween {he—partu;"the buyer cannot complain

of the defect in the thing. The Sale of Goods Act of 1979 under its

sub-section 14 (1) also provides that " where the buyer, expressly

or by implication, makes known to the seller the particular
purposes for which “the goods are required there is an implied
condition that the goods shall be fit for the, purposes.” 37”Theref0re

the ‘buyer must spemﬁcally ‘make known to the seller the special

purpose for whlch he n ng i to-make the seller

liable on warzantyl It is easy to see that mention of the name of the
thing or its patent name only would not be adeo!_uate for the
application of tk;is article. It is mandatory that the bu;fer indicates
the particular purpose for which he intended to use the thing in

addition to the calling of the name of the thing sold.

The remaining situation where there exwam‘antable dgiect

th_(a?_vt_}?ggkg‘j:?\_\_f_rlit§ but the thing bO]Cl and deh\ ered Lo Lhe bU} &

3‘ 6



doesn't possess the quality or specifications provided expressly or
impliedly in the contract.38 Nowadays, this article (2289 () is
becoming more important because it plgz_e_@_n wlwe_‘in
modern sale transactions. For the application of this article, the

parties must state in the contract about the spg(_;iﬁ(_:e“__ﬁ‘tio‘nmged

faﬂs to deliver the thmg In accordance with the specifications given

by the buyer. If the thing doesn't Comply with the specifications

sh_f@ll,be..‘made-hablei@r_‘]g_@e_le}j jrgwerranty. ]f?;ut the spec1ﬁcat10ns
provided by the seller should be detail and clear.

Warranty against defects may however be excluded or restricted by

agreement of the parties. The warranty may be li or

e

to_the quahtles of the thing sol sold, The seller may warrant the buyer

only for a specified period of time with respect to certain qualities

or the good working condition of the thing sold. 39 In such a case; it
is sufficient for the buyer to inform the seller the existence of any
defect in thing before the expiry of the specified period of time. The
seller has also the duty to disclose to the buyer if he himself is
aware, all material famn the th1_ng he sold. If he
fraudulently concealed from the buyer the defect in the thing then
the agreement between the parties to exclude or restrict the

warranty shall be of no effect. 40 In this case the seller will be held

liable on his warranty.
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2.2.2 Duties of the Buyer With Respect to Defects

We have so far considered in detail what warrantable defects are

and the circumstances in which they occur in a contract of ‘sﬁka.

We have seen that a seller is legally bound to warrant the buyer

against defects of firstly, normal or commercial use and secondly,

the particular use as well as qualities or specifications expressly or
R I

impliedly provided for in the contract of sale. Now our next task will

be to consider the duties imposed upon the buyer by law.

2.2.2.1 Duty to Examine the Thing

The buyer is under duty to examine the goods delivered to him
within as short-period of time as possible 1_n 7tﬁg circumstance
7 starting from the moment when he has the opportunity-to do so. In -

connection to this Article é2é1(1) of the Civil Code stipulates thatr"
as soon as the buyer has the opportunity he shall without delay

= { g feeA
examine the thing" As soon as he has the opportunity to examine | QCI’QT g
: expinehée
the thing delivered to him, the buyer must immediately examine )\ {12
. ) : .  puiae
the thing in order to reveal any nf)_defect in the thing. U"\’Uih; z/
Examination is carried out in order t& check whether the thing is I\/ b, 2
: G" i
defective or not and conforms with the contract or not. The best
Holnr n0d

time of examination is then the time when the risk of the thing is | L
) i = dac

transferred _to ,_I;hﬁ:..._lzllyer,,ﬁ 41 If not, examination should be

+lea
conducted as soon as there is the opportunity to examine the thing, |}un~z
Risk is transferred to the buyer from the day when the thing was ) ‘_

delivered to him in accordance with the provision of the contract or }) ) ‘f 3L )

the code.4? Therefore, the buyer should examine the goods as soon



~as the goods are delivered to him: But this is true only when
delivery of the goods is effected according to the agreement of the
parties i.e without delay when the contract is performed.
Nonetheless, sometimes, circumstances do not permit the buyer to
examine the thing at the time when risk is transferred. This is
where risk does not pass to the buyer as a result of declaration of
cancellation of the contract or replacement of the things having
been required by the buyer. In such a case, the risk shall not be
transferred to buyer on the day when the thing has been handed
over to him. Here, defects are to be considered _having regarded to

the time when the risk would have passed had the thlng been

delivered in conformity and with out defect.

Moreover, when defects occur later on transfer of risk and caused

by the seller or a person for whom he is responsﬂale the buyer

should examine the thing without delay as soon as he has the

AW.’WL )

opportunity to do so0.*#3 Article 2290 (3) of the civil code also makes
it clear that the seller shall be held liable to his warranty wﬁere_...
defects occur at a date later than the time of the transfer of risk
and are caused by the seller or a person for whom he is liable. In

connection to this, Benjamin said that:

Araere N

(V'where @bds are delivered to the buyer which he
has not previously examined he is not deemed to
have accepted them unless and until he has had a
reasonable opportunity of examining them for the
purpose of a ascertaining whether they are
defective or not,"*44
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# On the otherA hand, there is a defect which could not be
detected by normal or usual examination of the thing. This is called

lgitmtci_______g&:_cl. Latent defect is a hidden defect which cannot be

2

discovered by@rinal examirli'_latignir(ﬁ_'f__"tﬁ'émﬁﬁﬁ?g) In this case, the

rule under article 2293 (2) is that " for a latent defect let the seller

beware, for obvious defects let the buyer be ware." Even for latent

defect the buyer should inform the seller about the latent defect as

soon as possible.

Examination of the thing should be carried out in accordance with
the usage of the place of examination. Article 2291(2) of the Civil
Code provides that "Unless otherwise agreed such examination

shall be made as provided by the usages of the place of

examination" Therefore, the manner of examination should follow~

the usage or the practice of the place of examination. But the
parties rrlay agree hoj: to examine the tﬁing in accordance with the
usage of the place of examination. Moreover, the buyer must invite
the seller or his represertative at the place of examination and
conduct the examination in their presence if he wants to avail
himself of the results of the examination of the thing. The
exception, however, to this rule is where the thing to be examined
is likely to prish or be destroyed. If the thing is a perishable one,
then the buyer can examine the thing in the absence of the seller or
his representatives.*#® In this case unless the examination is
carried out within a short period of time, the thing is going to
perish. Therefore, the buyer must examine the thing even in the

absence of the seller or his representative to disclose defects. In all

other cases, it is only if there are officials or witnesses at the place
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of the examination that the buyer can avail himself of the results of

the examination.

2.2.2.2. Duty to Give Notice

After having examined the thing the buyer shall without delay
notify the results of the examination to the seller as to the existence
of warrantable defect in the thing.4” The buyer must also identify
and describe the nature of the defect _disclosed by examination for
-H*___—_————_
T
‘which he is intending to hold the seller liable on warranty.*#8 Where
latent defect, which could not have been discovered by the normal
process of examination is discovered latter, the buyer can avail

himself of the defect only if he gives the seller notice of the defect ac

soon as he has discovered it. Even if the defect is a latent one the

=~

oy

buyer should inform the seller about the defect as soon as the

latent defect becomescpatent and surfaces itself up.

In the absence of notification article 2293 (1) of the Civil Code
provides that whefe the buyer has not notified the seller of the
defects, he may no longer avail himself of the defects unless the
seller addimited their existence. Unless the seller admits the
defects the buyer cannot make the seller liable on his warranty if
he {the buyer) fails to notify the seller.

- (A A LLL’W \’

P

A
Where the defects _are latent defects which could not be discovered
by the normal process of examination and the buyer subsequently
discovered it, then he may avail himself of such defect by notifying

the seller of the defect us soon as he discovers it.*49 But, the seller
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may have intenﬁonally hidden the defects in the thing at the time
of delivery and /or at the time examination. The seller who
intentionally misled the buyer may not avail himself of the fact that

the notification of the defects is not made precisely or in due

time.*50 Usually the misleading or fraEdulent act of the seller takes
place at the time of thansfer of r1sl< rMisleading acts are acts
that make the buyer not properly examine the thing sold. The
defects are kown to the seller at the time of the transfer of risk but
he did not communicate them to the buyer, Intentional
misrepresentation of facts related to the defect of the thing and
concealment of material fact amount to misleading. But the acts of

the seller must be inte;&r@!tional;ﬁln_eglig_‘____@_ﬂ:onduct of the seller

doesn't amount to misleading. Even statements uttered by the
seller depending on the relation he has with the buyer may affect
the normal course of examination of the t]:;ing. In such a case,
'evc;nif there is 1_10- notification made precisely or in due time, if the
culpable conduct of the seller is discovered latter on, then the seller
can no longer avail himself of the absence of notification and he

will be liable on his warranty.

+ In addition, in the event of warranty given during a specified priod

of time only for certain qualities or the good working condition of

the thing, it suffices if the buyer informs the seller of the defect in
the thing before the expiry of the given period of tirﬁeﬁ”According

to this rule, there is no necessity of immediate notification of the

defect. It is sufficient for the buyer to notify of the defects within
the agreed period of time. This, however, contradicts with the rule

under Art. 2292(1) which states that "the buyer shall without delay



notify the existence of defects to the seller.” In the opinion of this
writer, even if under 2294, the buyer should notify the defects to
the seller within the period of time limited by the agreement of the
parties, it does not mean that even if the buyer discovers the
defects at the earliest time he can notify the seller at the end of the
fixed time. The best time tg he should notify would still be as soon

as the defect is discovered. \ Ll“h 0\vof ?

In one case, 2 the buyers Ato Zergaw Hailemariam and Ato
Getachew Manaye sued the seller Ato Tewodros Ashenafi for the
cancellation of the sale contract concluded between them on
February 9,1992 E.C In that case the buyers bought a car (plate
NO. 3-25957) from the seller for $100,000 Eth.Birr. And for the
payment of the purchase price they handed over two cheques No.
B.C 090109 and B.C090108 to the seller the value of each equals
to $50,000 Eth. Birr, The maturits} date of the two cheques are
written to be May, 30/1992 and September 30,1993 E.C

respectively.

The buyers are now requiring the cancellation of the contract before
the maturity dates of each cheque is due. The main reason for their
claim was that the car sold to them was full of defects. They said
that at the time of the contract the car was not functioning
(TOAT B9 90C). And they said that at the time of the contract
the seller had promised to examine the car so as to reveal and
ascertain any defects on the car. But, they said, the seller did not

carry out the examination for thema.

&



~ The buyers stated also that they have given notice to the seller on
Maj/ 11, 1992 E.C so that he performs the examination of the car.
But the seller refused to comply with the notice given to him. Upon
an examination carried out by the buyers them selves at a later
time (three months after the delivery of the car) they observed that
about Ten important parts of the car were affected by serious
defects and it costs them about § 50,000 Eth. Birr to put the
defects right.

The court refused to grant the cancellation of the contract for
irrelevant reasons stating that the fact that the buyers have given
the cheques to the seller amounts to paying the purchase price.
Also, the buyers did not prove to the satisfaction of the court that
the defects affecting the car may result in the cancellation of the

contract,

Now let us see how warrantable defect, the duty of the buyer to
examine the thing and the duty to give notice are illustrated in the

above case.,

As we have said earlier warrantable defects are defects which
certainly affect the quality, usability and utility of the thing sold as
per Art. 2289 of the Civil Code. If the defect affects the normal use
of the thing or its particular use as agreed or implied in the
contract or if the commercial exploitation of the thing and the
specification made about the thing is affected by the defect, the
defect falls under what we have described as warrantable defects,

In the case considered above, the defects discovered by the buyers
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up on the examination of the car are clearly the one which affect

the ordinary and normal use of the car. The car cannot be used for TU% P})‘

the usual purpose for which. i ht because ab@ f‘;g, 7.‘ ¥ \
,mmmm the A~

car does not posses the necessary .(_:iuahtIes required for its normal =

use. Essentially, the car is also useless forf commercial exploitation

as it cannot serve for normal use because commercial exploitation

is dependent on normal use.

On the other hand, it is the duty of buyers to examine the thing
sold to them at their earliest opportunity so as to over look any
warrantable defect in the thing. Pursuant to Article 2290(1) of the
Civil Code, buyers must check the gbﬁg&@fi _@gfgpts _in the thing
at the time when risk is transferred to them. Risk is transferred at
the time when the thing is delivered. So the best time to check for
iy the existence of defects is immediately as the thing is delivered—to—
Lh.e_b% It is only if the defects are latent and cannot be revealed

at the time of transfer of risk that the buyer is allowed to disclose

the defect at a later time. In all other situations examination of the
thing should be carried out as soon as the buyer has the
opportunity to examine having regard to the condition of the thing.
# In the case briefed above the buyers have made a great mlstake
when they left the examination of the car sold to them to the seller
so that he examines it at a later time instead of examining the car
by themselves at the time when they have received it. Once they
have received the car the risk is transferred to them and it is not.
the duty of the seller to examine the car for the buyers. Because,

there are sellers who may fraudulently conceal the defects in the
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thing in order to sell it. iness.lzhe_blmxammeaibe_tkrgg and

Cr,eyeals_ﬂq\efects af_the time of dehvery/ the risk of the thing is

transferred to the buyer together with the defects. After alllit is not

the duty of the seller to follow up and examine the thing sold once
it is delivered to the hands of the buyela Consequently, the, seller
shall not be liable for defects which are not revealed and notified to
him at the time of delivery unless it is proved to be a latent one in
which case the buyer may sue the seller for breach of warranty at
the time when he discoveres the latent defects. Therefore it was the
fault of the buyers and not of the seller as they failed to examine

the car at the time of the contract.

Moreover, it was the duty of the buyers to notify the seller the kind
‘and nature of the defects in the car by examining it early at the
time of the transfer of risk. But as they did not examine the car at
the time of delivery, they could not give notice to the seller. They
examined and notified the seller about the defects only Three
months after the contract was performed. Therefore, the buyers
cannot avail themselves of the defectes in the car in order to cancel
the contract because they are too late in giving notice to the - seller.

On the other hand, there are defects which are known to the buyer
at the time of the contract. If the buyer knows at the time of the
contract that there is defect in the thing, then the seller shall not

be liable on his warranty against defects;53 the buyer himself would

be responsible. In such a case even an express warranty given by =

the seller knowing that the buyer knew of the defect at the time of
the contract is void. This means awareness on the part of the buyer

lifts the warranty obligation from the seller. But in order to be
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relieved from his warranty obligation the seller has to prove that
the buyer had knowledge of the defects at the time of the contract.
Also the seller shall not be liable on his warranty for defects which
are so obvious that the buyer could have discovered them at the
time of the contract except for his gross negligence5**. However, if
the seller has expressly declared that the thing is free from defect
knowing that it is defective or where he has expressly warranted
certain qualities of the thing, he shall be held liable on his

warranty.

2.3 Warranty of Non- Conformity

@-Z“)‘“

According to article 2287 of the Civil Code, seller is under atgeal
duty to guarantee to the buyer that the thing sold conforms to the

contract, This is a law-emanating warranty. This article shoul_c_l

have been included in Art 2273 (2) which provides for warranty
against defect. Because it is one of the obligation of the seller to
warrant the buyer that the thing sold and delivered to the buyer
exactly conforms to the one agreed on in the contract of the sale.
Therefore, this warranty should be readable in to the provision of

Art. 2273 (2) of the Civil Code.

Non-conformity has got nothing to do with the quality of the thing.
LQuality is for defect. Non-conformity doesn’t affect the ﬁg’;;'zyf:md

usability of the thing. The seller is not liable for every kind of non-

bonformity; he is liable only for warrantable non-conformir 7. Then
what is non-conformity and in particular what constitutes

warrantable non-conformity?

P
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The warrantable non-conformity cases are mentioned under Art.
2288 of the Civil .Code. According to this article there exists a

warrantable non-conformity where.

1 the seller delivers part only of the thing sold
ii. the seller delivered lesser quantity of the thing sold
iii. the seller delivered gr-e.a'gcgr quantity than agreed in the

contract

1v. the seller delivered to the buyer a_thing different to that -

provided in the contract
V. the seller delivered a thing of a different specie to the

buyer. -

Partial delivery constitutes warrantable non-conformity where the
seller delivered part only of the thing sold and part remains
undelivered. #This kind of non-conformity aplgiieé to Countéble
things. For example if the seller contracted to deliver Five Tape
Recorders, but he delivered only Four of them, there exists non-
conformity which is warrantable. For the part which is delivered
the contract remains in force whereas for the part which is not
delivered, the contract may be cancelled.55 Therefore, the seller wil]
be held liable on his warranty for the part which is in non-

conformity with the contract,

/% The second case of warrantable non-conformity is where the seller

delivers a lesser quantity than agreed in the contract. This is about
quantity. So, if, in the example given above, the seller delivered only

Three of the Tape Recorders instead of delivering Five of them, then

\ -
; . .
v d \
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the seller shall be held liable on his warranty,

thing sold by the seller may cause trouble to the buyer. A number
of problems may be encountered by the buyer : who is going to bear
the cost of preservation of the excess quantity? Who shall take care
for the excess things if they are perishable one? Who is going to
provide storage meanses for the excess? According to Article 2308
(1) of the Civil Code, the buyer is at liberty to accept or refuse such
quantity as exce_eds the agreed Quan_tity. In such a case, who shall
bear the cost of transporting the éﬁ;céss quantity back to the seller
in case the buyer refuses to accept them? Such and the like
difficulties may be faced by the buyer if the seller delivers greater
quantity of the thing than agreed. The remedy for this is provided
under Art 2308 of the civil code whereby the buyer is entitled to

accept or refuse the excess quantity.

Artilce 22;‘38 (b) of the Civil Code. Firstly, when the seller delivered
to the buyer_a thing different from that provided in the contract.
The seller delivered an entirely different thing to the one agreed
upon in the contract, Here we don’t mean part difference; we mean

completelv /totally different thing. What is agreed upon may be “x”



but what is delivered is “y”. If, for example,- in their agreement the
seller is to deliver a Television, but instead he delivered a big Video
Camera, this would constitute a clear case of non-conformity.
Because the seller delivered a completely different thing from the
one which he is required to deliver. The buyer cannot use at all a
Video Camera for the purpose for which he wanted a Television.
This is a plain exémple where the thing delivered by the seller is
entirely different from the one agreed upon. Thus, the seller shall
be held liable on the warranty he has given against non-conformity.
The remaining situation where a warrantable non-conformity
occurs in our civil code is where the seller delivers to the buyer
thing of a different specie to the one agreed upon in the contract.
Here, the thing is not completely different from the one agreed but
-there is a difference in specie. The thing delivered could be put to
use for the same purpose. For example, the seller is requlred to
deliver Meta Beer but he delivered Castle Beer. Here, there is
difference in specie but both of the things could be put to use for
the same purpose. This also constitutes a warrantable non-
conformity. Consequently, the seller shall be held liable on his
warranty for the difference in specie because the buyer  is not
obliged to accept a thing other than that due to him, even though
the thing offered to him is of the same or of a greater value than the
thing due to him. '

In one case,5 between Ato Ibrahim Sharmlo Vs Ato Leogesse
Wagkenne, on a sale contract dated June 15, 1990 E.C the
defendant (buyer ) bought a car (plate No. 3:38575 A A} from the

plaintiff (seller) for $ 120,000 Birr. On the very date of the
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conclusion of the contract the defendant paid $20,000 Birr and
took possession of the car at the presence of witness. According to
the agreement of the parties, $80.000 Birr out of the purchase
price is to be paid by the defendant at the time when the working
condition and the usability of the car is ascertained by experts.
Accordingly the working condition and usability of the car was
ascertained by experts and the defendant paid $ 80,000 Eth. Birr
to the plaintiff on July 15, 1990 E.C. ,

The remaining $20,000 Birr was to be paid when the plaintiff
transfers the full ownership of the car to the defendant by
registering the car in the name of the defendant and transfers all
title deeds to the defendant. The plaintiff fulfilled all the
requirements needed to transfer the ownership of the car to the
defendant and notified him on August 15, 1990 to appear before
the concerned Authority to effect the registrét_ion of the car in the
name of the defendant. But the defendant failed to appear at the
said place on the fixed date and hence failed to pay the remaining

price $ 20,000 Birr.

The defendant is now sued to pay the remaining purchase price $
20,000 Birr. And in his response, the defendant raised as a defense
the fact that one part of the car was not delivered to him at the
time of delivery. He alleged that the plaintiff promised at the time of
the contract to deliver the car’s “piston” “( foois <970 ndh
T.017) at a later time. But he said, the plaintiff did not deliver to
him this part of the car. That is why he failed to pay the remaining
purchase price to the plaintiff. As a result, the defendant prayed

¢
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the court to dismiss the case and order the plaintiff to deliver that
missing part of the car to him before requiring the payment of the

remaining purchase price.

The court however, held that the claim for the delivery of the
missing part of the car should have been instituted in a separate
suit not as a counter claim in the present case. Thus the court
rejected the defense of the defendant which was based on non- -~

conformity. Z/Lj]"/"/ 9 1) r)ﬂmvf” V{;) O 7;\/ V] Vﬁ fp?ff/"f_ﬂ}to/,{, CoimipenntS J
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Chapter Three
Available Remedies to the Buyer up on
Breach of Warranty

In the previous chapter we have seen is some what detailed fashion that the seller

-legally bound to warrant the buyer against any total or partial dispossession
and; that the seller is obliged to guarantee to the buyer that the thing sold conforms
to the contract and is not affected by defects. We have said that the warranty
obligation of the seller is a law-emanating obligation rather than the creation of the
agreement of the parties. But the seller may break this obligation either by
repudiating or not making any deliver at all or by making a delivery which does
not conform to the contract. The seller may deliver defective thing or a thing
which does not possesé the necessary quality for its normal-use, particular use or
commercial exploitation. The buyer may also suffer the risk of dispossession by
third parties who have right over the thing when the seller transfers defective title
to the buyer, Under such circumstances the law must create remedial mechanisms,

which the buyer may resort to.

In case of breach of warranty various remedies are available to the buyer against
the seller where the requirements of Articla‘Zé@Z’,Q@_&S and 2289 of the Civil Code
are satisfied, Among the remedies available torthe buyer are specific performance
(Aft 2332), nglcel ation (Arts 2342-2346). claim for damages (Art. 2360) and
prlcg_;f?ciuctlon Art. 2343 (3) Forccd performance of the contract may only. be
granted by courts when it is of essential necessity to the buyer. Also, cancellation,
as a rule, is a judicial declaration but it may be exercised by the parties when the
discretion to that effect is reserved in the contract by the mutual consent of the

parties or the law permits. Claim for damages and price reduction may also be

contractual terms of the contract or the pr1v1lege granted by law:
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3.1 Forced Performance

When the seller fails to comply with the warranty arising from the law, one of the
known and of course top remedy available to the buyer is to require the court to
force the seller in order to fulfill his warranty obligation. Under Article 2332 of
the Civil Code it is provided that the buyer who has regularly given notice of the
defects may require the seller to deliver new things or the missing part or quality
of the thing where the forced performance of the contract may be demanded. In
the sense of this article, requiring new things or the missing part or quality of the
thing is taken to amount to the forced performance of the contract. As we proceed,
we are going to see that this article contained important elements like the duty to
‘Il_e_gg_l@:ly‘_fgjﬁmg_g_gige (about the intent for forced performance) and the requirement

that the conditions to require forced performance are satisfied.

The background for this Article (2__332_@_) is Article 1771(1) in Book IV of the Civil
Code which states that “where a party does not carry out his obligations under the
contract, the other party may according to the circumstances of the case, require
the enforcement of the contract......... “ The phrase “ enforcement of the
contract” is what is described under Article 1776 of the Civil Code as specific
performance or forced performance interchangeably. It is the best remedy that may

be granted in times of contractual breach where the conditions to grant it are

satisfied,

In our law, any contractual breach doesn’t give rise to the claim for forced
performance. It is a very exceptional remedy but yet the best known remedy. The
very comnllon remedy for contractual breach is either requiring the cancellation of
the contract through court proceedings or to unilaterally cancel the contract where

this is allowed by law or contract.
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What makes forced performance an exceptional remedy is the manner in which it
is stipulated in the Civil Code and the stringent requirements to be fulfilled in
order to grant it under Articles 1776, 2329 and 2330 of the Civil Code. Article
1776 of the Civil Code provides that specific performance of a contract shall not
be ordered unless it is of special interest to the party requiring it and the contract

“unless” in this article makes forced performance nog,a rule but an exceptlonal
remedy for breach of contract. The article doesn’t provide for forced performance
as a general rule but provides only the conditions under which it may be granted as

a remedy.

Moreover, the party requiring the forced performance of the contract (usually the

creditor) has to prove to the satisfaction of courts that he has a special necessity in

the performance of the contract and that the contract can forcibly be performed
without affecting the personal liberty of the _debtor. | Proof of the existence of
special interest alone doesn’t suffice; the court must be satisfied that such forced
performance of the contact will not prejudice the personal liberty of the debtor. Of
course, in a contract of sale, we don’t have the fear that the persi)n/aﬂjiberty of the
debtor will be affected owing to the forced performance of the contract. Because,
the very subject matter of sale itself relates to an existing or future corporeal things

and not to the personal obligation of the parties. Personal liberty may only be

affected in contracts relating to scrvw@Wm

In contracts which do not relate to sales, it would be very difficult to prove the
existence of special interest, as there are no parameters under Art. 1776 of the

Civil Code to determine what constitutes special interest. So the better approach to

detect special interest would be a case-by-case analysis.
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Article 2332 (1) of our Civil Code provides that the buyer upon breach of
warranty, may require the seller to deliver new things or the missing part or

quality of the thing where the forced performance of the contract may be

demanded. (Emphasis added). It is only where -the forced performance of the
contract may be demanded that it becomes a remedy in case of defect and non-
conformity. Our Civil Code doesn’t state that the buyer may require the court to
order the forced restitution of the thing in case he is dispossessed,by third parties
exercising their right at the time of the contract. This may be because the
dispossession which Article 2282 of the Civil Code talks about is accomplished

only through the order of courts not by the acts of usurpers. .

Article 2332 governs also cases of non-conformity. According to the spirit of this

N

article, the buyer may not only demand the forced performance of the contract but also
the replacement of the missing part or quality of the thing sold. The phrase “missing
part” may refer to npn‘—_c_o\gfg_pr_pity of the thing sold provided that the part delivered is not
under use. Because, 1t would be difficult to talk of non-cbnformity if the fhing is already
under use. “Missing party” shows that there is partial delivery, which is one typical case
of non-conformity. Under Article 2283(a) of the civil code it is provided that the thing
shall not be deemed to conform to the contract where the seller delivered to the buyer part
only of the thing sold or a greater or lesser quantity than he undertaken in the contract to
deliver. Therefore, pon-conformity should be readable into Article 2332 of the Civil
Code.

-Moreover, the applicability of Article 2332 is limited only to cases where there is
warranty against defect and non-conformity. If thefe is exclusion or restriction of
the warranty to certain qualities or the gt)od ‘working condition of the thing, then
the buyer cannot avail himself of the defect and non-conformity and hence no
forced performance. Thus article 2332 of the civil code presupposes the existence

of a warranty arising from the law,
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Now when we turn to the main element of article 2332(1) of the Civil Code, the
main question to be answered is under what circumstances would the forced
performance of the contract be demand by the buyer in cases of defect and non-
conformity. The answer for this is where the requirements of Article 2329 and
2330 are satisfied. As a matter of principle according to Article 2329 of the Civil
Code, the buyer may demand the forced performance of the contract where the
seller has not regularly (according to their agreement) delivered the thing to him.
Unlike Article 1776 of the Civil Code, what constitutes particular interest in a

contract of sale is clearly enumerated under Article 2330 of the civil code.

Firstly, is there the possibility of purchase in replacement of the thing by the buyer? The
answer for this question would show whether or not the buyer has particular interest in
the forced performance of the contract under Article 2332. That means can’t the buyer
purchase the thing sold to him from another seller? Is it the seller only who deals in the
kind of the thing sold to the buyer? If the answer to this question is yes, then the buyer
cannot purchase the thing in replacement from another seller and hence the buyer can be
said to have particular interest in the forced performance of the contract in the meaning of
Article 2329 of the civil code, But if the buyer can find substitutes in replacement for the
defective thing delivered to him, the court will not have any ground to grant the specific
performance of the contract, That means the buyer cannot require the seller to make good
the defects or to deliver the missing part of the thina@]ia_tj;g the buyer may require the
cancellation of the contract and claim any damages he has sustained. For the purposes of
Art 2329, Article 23;30 interprets the phrase “Particular interest” by stating that the

“buyer may demand the forced performance of the contract where the sale relates to a

thing in respect of which a purchase in replacement conforms to commercial practice.”

carried out, if the buyer is going to suffer a lot of inconvenience to carry out the

purchase in replacement, then the buyer has particular interest and may be granted
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moneywise or otherwise. But if the buyer can effect the purchase in replacement
without inconvenience (smoothly) it cannot be said there is particular interest on

the part of the buyer since he has no problem to purchase the thing,

Thirdly again, even if it is possible to accomplish purchase in replacement without
inconvenience, if the buyer has to pay a lot by way of price to perform the
purchase in replacement, then it may be considered that the buyer has special
interest in the forced performance of the contract, If the purchase in replacement
costs the buyer some additional considerable expense in form of price or
otherwise, the buyer has particular interest in the thing and the court may grant the
forced performance of the contract’. The considerable expense may be because the
price of the thing has increased or the thing is found in another locality or for any
other ground. Under such circumstances the buyer may require the seller to deliver

new things or the missing part or quality of the thing in cases of defect and non-

conformity.

The buyer may also require the seller that the defects in the thing be made good
within a reasonable times.,/Making the defect good may be either making the
defective part of the thing good or replacing the defective thing as a whole with a
non- defective one. But before granting this remedy to the buyer, courts must as-
certain the fulfillment of the following two conditions. Firstly, the sale must relate
to a thing which the seller has to make or produce on the specifications given by
the buyer* Where the thing is the one which is produced by the seller according to
the specifications made by the buyer, and if the seller did not comply with the
specifications, then the buyer may demand the forced performance of the contract
i.e. to make the defect in the thing good. Here, in my opinion, the buyer may not
be required to show particular interest in making good the defect because of the
specific nature of the contract, That means, as the thing is the one to be produced

or made by the seller and Ite has promised to produce the thing in accordance with
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the specifications given by the bqy_er,kthe express specification made by the buyer
by itself shows that the buyer has particular interest in the thing. Therefore, the
question of particular interest, possibility of purchase in replacement, purchase
without inconvenience and /or considerable expense may not be raised against the
buyer, The reason, again, is if the buyer had no partic;ular interest in the thing, he
wouldn’t have ordered the seller to make or produce the thing according to his

own specifications.

Secondly, even if the thing is produced by the sﬂlgr, the seller may not be in a
situation where he can make the defect good. Thus the seller is required to make
the defect good only where such defects can be made good®, But, strictly speaking,
one cannot say it is impossible for the seller to make the defect good as it is in fact
within the reach of the seller to make good the defect in the thing which has been

produced by him,

According to Article 2332 (1) of the civil code, only the buyer who has regularly
given notice of the defects in the thing to th; - seller that may require the forced
performance of the contract incase of defect and non-conformity. In order to hold
the seller liable on his warranty, the buyer-must identify thé nature of the defect
and notify the seller as to the defect or non- conformity which he has come across
by examination of the thing./The background for this is Article 2293 (2) of the
Civil Code, which states th—at the buyer who has not notified the seller of the
defects or non-conformity may not avail himself of the defect or non-conformity

/l - .
unless the seller admitted their existence. This is a procedural requirement for the

buyer in order to require forced performance, Therefore, the buyer should

regularly and without delay give notice to the seller about the defect and non-

conformity,
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What is more, the buyer should also give notice to the seller within ashort period
of time after he has ascertained the defect and non —conformity that he is going to
seck the forced performance of the contract. This is a very special and essential
notice as the failure to do it results in the loss of one’s right to demand the remedy
of forced performancw is not a default notice for the non- performance of the
contract but that the buyer intends to require the forced performance of the
warranty obligation. The seller should be aware that he is going to be forced to
comply with his warranty obligation. Because, even if he is late, he may be able to
perform his obligation. If so, there would be no need for the buyer go to court in

order to demand the forced performance of the warranty.

The time to give notice under Article 2331 is not defined but it should be as soon
as the buyer has ascertained that the seller has failed to perform his contractual
g & AP Rhayy : -
obligation. The word “delay” in the opinion of this writer is not limited only to the
time of performance; but it should denote also failure to perform the contractual
obligation. Thus as soon as the buyer understands that the seller has failed to
perform his warranty obligation, he must notify the seller that he (the buyer) is
going to require the forced performance of the contract. The short period of time
to give notice is an extinctive prescription after which the buyer may not demand.
the forced performance of the contract. And it is calculated strictly particularly
where there exists affixed compulsory date for the performance of the contract,

Therefore, in such a case, the buyer should strictly follow the compulsory date of

performance in giving notice to the seller.

3.2 Cancellation

O : most important remedies to which the agrieved party resorts when the
Jne-olthe most important remedies to which the agrieved party resort

other party fails to perform his contractual obligations is cancellation of the

Q
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contract. To this effect, Article 1784 of the Civil Code provides that “a party may

move the court to cancel the contract where the other party has not or not fully and

adequately performed his obligations within the agreed period of time” Forced

performance being an exceptional remedy cancellation is an early common plaee

remedy.

Similarly, Article 2336 of the civil code in sales law repeats the same thing when

it refers to Articles 1784 — 1789 by stating that the buyer may require the court to

order the cancellation of the contract or may declare the cancellation of the
contract in accordance /with the provisions of Articles 1789 of the civil code.

Pursuant to this article, therefore, cancellation could be unilateral (by the

aggrieved party) or through the medium of the court. Unilateral cancellation is the

exceptional remedy provided for the buyer Whmﬁ_uMhis_cafmmmed in
the contract and when the conditions to implement this right are fulfilled®, 'ﬂi?‘(cﬂ)rder
to cancel the contract unilaterally, there must be a provision in the contract
permitting the parties to unilaterally cancel the contract in case there is delay or
failure to perform one 0ne" s cerrtractual | obligationse

e i Agcwk( { \r\ v .

{\As a matter or ruLe,lhowever a contract has to be cancelled by the order of courts.
The aggrieved party should move the court in order to declare the cancellation of
the contract when the contract is not performed fully and adequately and where
there is delay in performance. However, in canceling the contract, courts should

|{\_B- ‘j\ ,:r:,%,\‘
take into account the interests of the parties and the requirements of good faith as

per Art. 1785 of the Civil Code. Also??:ancellation should not take place unless the
essence of the contract is affected by non-performance. It is the non-performance
of an essential term on the contract which affects the essence of the contract and
that leads to the cancellation of the contract. It must also be established that the

party requiring the cancellation of the contract wouldn’t have entered into the
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contract without the term, which the other party has failed to perform being %ﬂ\

% - ! 7 Lﬁhf\ji}‘
included. M,T,J\\ P Ik
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Moreover, a contract shall not be cancelled\X;Iess there is breach of fundamental
b gL L

pgqy_ision of the contract’. The fundamentality of a term may be proved by the fact

that had the aggrieved party known of the breach he wouldn’t have entered in to
the contract. 1Thus breach of a fundamental term of the contract may include
breach of warranty because this amounts to breach of the law, as under Ethiopian

law, warranty is a creation of the law than the agreement of the parties.

Hence, if follows that, if there is a breach_of warranty of the thing sold to the
buyer, he is entitled to bring an action for the cancellation of the contract as a
whole seeking the avoidance of the sale contract and the return of all or part of the
purchase price or a reduction of the price because of the defects or non-conformity
in the thing/s./ The defects or non-conformity in the thing sold may be the one,
which renders the thing absolutely useless or it§ usability so inconvenient that the
buyer wouldn’t have bought it had he known of the defect and non-conformity

thus constituting breach of warranty.

@b Sometimes, however, even where there is no _g_gt_"g:’t or non-conformity in the thing
sold, the buyer may request the cancellation of the contract where the seller
declared in good faith to the buyer that the thing sold has some quality at the time
of the contréct but which is later on found not to exist’. This is, however, provided
that this quality was the principal motive to induce the buyer to purchase the thing.
The Ethiopian legal system also under Article 2344(1) of the Civil Code points out
that the contract may be cancelled where the thing is affected by a defect against
which the seller warranted the buyer. The buyer is not entitled to the cancellation
of the contract for all and any kind of defect appearing in the thing but only for

74 )

L
— those warrantable defects against which the seller has warranted th_@;_b_}g}_ferm. Thus
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if at all defect leads to the cancellation of the contract it has to be warrantable
defect within the meaning of Article 2289 of the Civil Code. The acontrario
reasoning would be if the thing is affected by a 1@;\%1@@&91 within the
meaning of this article, then the buyer may not require ‘the cancellation of the

contract.

The following case between W/ro Shewanesh Assefa Ws Ato Muluneh Amare
illustrate the above idea'". In this case the plaintiff, on a sale contract concluded on
Augusts 9, 1988 EC hought a Taxi from the defendant (seller) for $6,000 Eth Birr. '
On the very date of the contract the plaintiff paid Birr 5,000 out of the purchase

price and took possession of the car on the same date.

The plaintiff in her allegation stated that she has caused the Taxi-cub to be
examined after delivery and found it to be defective and that it doesn’t serve the
purpose for which it was bought. She contended that she has notified this fact to
the defendant and required him to either return to her the money she has paid in
form of price or put right the defects in the car and deliver it to her. But, she said
that the defendant refused to make good the defect in the Taxi nor to refund her

the money she paid.

The plaintiff now sued the defendant to either put right the defects in the Taxi or
refund her the money she paid for the price. The defendant, however, in his
response replied that he has not promised under the terms of their contract to make
good the defects in the car and deliver it to the plaintiff. He said he delivered the

care to the plaintiff as it was.

The court, after analyzing the following two issues, reached at the conclusion that

the sale ¢ontract between the two parties shall be cancelled and the defendant
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should refund the money paid by the plaintiff together with its interest and take
back the Taxi from the plaintiff.

1. Is the defendant (seller) legally bound to guarantee to the plaintiff (buyer)
that the Taxi he sold is not affected by defects and serves the purpose for
which it was bought or not?

2. Should the contract be performed or cancelled?

Concerning the first issue, the court analyzed it in light of Art 2287 and 2289(1) of
the Civil Code. The court held that pursuant to Art 2287 of the civil code, the
seller shall guarantee to the buyer that the thing sold is not-affected-bydefects.”
And per Art. 2289(1) of the code, the warranty shall become effective where the
thing does not possess the quality required for its normal use or commercial

exploitation.

In the case at hand, the court said, it is clear that the plaintiff bought the Taxi for
commercial exploitation and it is also ascertained by witness to be so. Witnesses
have testified also that the Taxi was not in a working condition. And the defendant
on his part did not prové to the satisfaction of the court that the Taxi can serve the
purpose for Whichﬂ\'Nas is bought. Therefore, the court held that, even if the
defendant did not E{%n,i,s_‘ii“ the contract to put right the defects in the car, this is a
@nd he’nce the defendant is duty bound by law to warrant to the plaintiff

that the Taxi is not affected by defects and serves the commercial purpose for

which it was bought.

The court analyzed the second issue in the light of Arts "2330 ggd__2,344x0f the civil
code. The court held that in accordance with Art 2330 of the Civil Code, the buyer
may not demand the forced performance of the contract where the sale relates to a

thing in respect of which a purchase in replacement conforms to commercial
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practice or such purchase can be effected by him without inconvenience or
considerable expense. In the case under discussion, the court held that the plaintiff
can buy another Taxi in replacement for the former one. On the other hand, the
plaintiff did not prove to the satisfaction of the court that she cannot buy another
Taxi without inconvenience or considerable expenses. Therefore, the court
rejected the claim of the plaintiff that the defendant should make good the defects

in the car and deliver it to her,

On the issue of cancellation the court held that pursuant to Art. 2344 (1) of the
civil code, the contract may be cancelled where the thing is affected by a defect
against which the seller warranted the buyer. In the present case, it is proved that
the car sold to the plaintiff is affected by defects and cannot serve the commercial
purpose for which it was bought. Also, it is proved that the defendant is duty
bound by law to guarantee to the plaintiff that the car he sold is not affected by
defects and can serve the purpose for which it was bought. Therefore, the court
held that the contract between the two parties should be cancalled for the above
mentioned reasons. .
nob’ -

The court, ordered the defendant to repay to the plaintiff the price she paid and
Take back the taxi from her. In the opinion of this writer too, the judgment given
by the court is correct and@étqw\ordar\lse with the law

Non — warrantable defects, as discussed in chapter two, are defects of small
importance where the defect doesn’t affect the utility or uqablhty.o'f ttb}}?’t}}ung such
that the thing could be put to use notwithstanding the defects'®. Thus the contract
may not be cancelled/where the defect is of small importance and it appears that
the buyer would have bought the thing had he known of the defects. If it is
established that the buyer wouldn’t have refused to buy the thin’g‘even knowing

the defect in the thing then the defect is of small importance and would not result
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in the cancellation of the contract. But this does not mean that the right to claim

damages is not due.

In the case between Ato Zergaw Hailemariam and Getachew Manaye V.s. Ato
Tewodros Ashenafi " the plaintiffs required the court to declare the cancellation
of the sale contract concluded between them on Feb. 9,1992, stating that the car
sold to them was affected by defect. The plaintiffs did not examine the car at the
time it was delivered to them. According to their agreement, the defendant (seller)
promised to carry out the examination of the car by himself a later time other than
the date of delivery. But the defendant did not examine the car according to the
terms of their agreement. Up on an examination of the car carried out by the
plaintiffs themselves three months after the time of the contract, they discovered
that about Ten important parts of the car were heavily affected by defects. And the
car was then out of use. Therefore, the plaintiffs required the cancellation of the
contract pursuant to Article 1784 of the Civil Code and sought the return of the

purchase price in whole. ¢

The court started its argument by saying that the plaintiffs have the duty to prove
that the defect in the car can result in the cancellation of the contract. But before
the court reached its final decision, the"éplaintjffs withdrew their suit and the case

o

was dismissed by the court.

In the opinion of this writer, as per Art 2293 (1) of the civi ¢ only the buyer
who has examined the thing at@m?de\l\/?and who _has given notice of

the defect to the seller without delay has the rlght to-avail himself of the defects in
_the thmg Ehat means]unless the buyer examines the thing within as short period
of time and give notice to the seller, hgmay_neHeqwe_thuwa the
@mlactlmsedonmea\__,dgfeﬂmllg\ The examination should be at the time
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not complain of the defects in the thing. Thus in the case at hand, the plaintiffs
should not be granted the cancellation of the contract as they did not examine the
car at the time of delivery and they did not notify the seller as to the defect in due

time.

Where the sale relates to sale of several countable things and only some of them

are found to bel dé}gai;—e\; the contract mayvégncelled only with regard to such

LAY ba)
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defective things'. The rule in such a case is partial cancellation of the contract

with regard to the defective part of the things. However, the contract may also be
cancelled totally depending on the nature of the things sold where the defective
thing or article can not be separated from those which are free fronr{ defects unless
it be with considerable inconvenience to the buyer or the sellef‘.ﬁ%fhe cancellation
relates to that part of the contract with regard to the principal thing it shall also
extend to thq accessories even if they have bought under a separate sale
contracts'. £1“h1s (:i';siiiecause if the main thing is to be returned to the seller because
of cancellation, the accessories would bring no use to the buyer. It is because of
utility that the accessories will be returned.
e T

According to Art 1747 (l)‘ of the Civil Code, in a sale relating to fungible things,
unless there is a contrary agreement in the contract, the seller may choose as to the
thing he has to deliver. If here is an express agreement as to what to be delivered
by the seller, the seller has to comply with the agreement. But, in the absence of
such an agreement, the seller may deliver a thing he wanted. Even if choice is
given to the seller, however, there is guideline called “average quality” which
should not be violated by the sellerm.f T'f;f; Ls)eller may not deliver a thing which is
below average quality. Average quality is a question of defect. So it has to be
understood in the light of Art.2289 of the civil code. If the thing delivered by the
seller conforms to the average ;;q}lqﬁty of the thing, the buyer cannot refuse it

because of minor defectss The thing may have minor defects of negligible
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importance but the thing may still possess the average quality required to put it to
use. The buyer therefore may not refuse the fungible things simply on the ground
buyer may require the partial cancellation of the contract pursuant to Article 2345
(1) of the civil code, where part of the things delivered to him is below the

required average quality.

In one case'’ between W/ro Giday Kinfe Vs Ato Kahsay Haile Giorgis, the
plaintiff (buyer) sued the defendant (seller) for the cancellation of the sale contract
concluded between them‘ on June 14, 1989 E.C. In that case, the plaintiff bought a
"cooking machine” (405 Phin a0 1Cf 9703 from the defendant ’for
$30,000 Eth Birr. On the very date of the conclusion of the sale contract the
plaintiff paid $25,000 Eth Birr out of the purchase price and took possession of the
said Machine. According to their agreement the remaining purchase price Birr
$5,000 was to be paid by the time when the defendant (seller) checks the working
condition of the machine and ascertains that it is free from defects. The plaintiff
took possession of the machine at the time of the contract without examination.
The parties have agreed in the contract that the defendant (seller) g_@"fé_‘s'_-_t-jo the
plaintiff’s home in the Adwa Town from .his residence in Addis Ababa and carries
out the examination of the machine when the plaintiff (buyer) calls the defendant

by Telephone.

The plaintiff instituted an action to court on August 13,1990 E.C. 3(three) years
after she took possession of the machine requiring the court to cancel the sale
contract alleging that the machine she bought was defective starting before the

conclusion of the contract,

She alleged that the machine doesn’t work and as a result she couldn’t use it for

the normal purpose for which she bought it. She also said that she has notified the
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defendant by letter so that he performs the examination of the machine. The
defendant, however, responded that he has delivered the machine to the plaintiff
free from defects having ascertained its working conditions. He also produced
witnesses who can testify that the plaintiff took possession of the machine free
from defects. Also, he (the defendant) argued that the plaintiff cannot institute an
action for the cancellation of the contract 3years after she took possession of the

machine. Since the period or limitation has already lapsed.

The plaintiff did not examine the machine at the time of delivery. Neither did she
identify and notify the defendant the nature of the defect in the machine at the time
of the contract or even after she has instituted an action for the cancellation of the
contract. She alleged that she notified the defendant to carry out the examination
of the machine but the defendant did not examine the machine according to his
promise. The defendant on his side responded that the plaintiff did not call notify

him to examine the thing.

All in all the plaintiff argued that she has sustained a great loss for three(3) years
after she took possession of the machine as it was defective and not in a working

condition for three T—

The court considered three issues in the case.
1. Whether or not the machine sold to the plaintiff was defective
2. Whether or not the contract should be cancelled because of defect
3. If the contract is to be cancelled, should the plaintiff entitled to the damage

she claimed

On the first issue the court held that it is difficult to say that the buyer (Plaintiff)
bought defective machine at the time of the contract, The court said, as it was the

plaintiff who alleged that the machine was defective, the burden of indicating and

72



proving to the satisfaction of the court the kind and nature of the defect in the
machine was on the plaintiff. However, the plaintiff did not identify any defect in

the machine,

In the opinion of this writer too, one cannot say that there was a warrantable defect
in the machine within the meaning of Article 2289 of the civil code. But the court
should have considered one issue whether the plaintiff performed his duty of
examining the machine pursuant to Art. 2290 & 2291 of the civil code in order to
ascertain that the machine was free from defects. As it can be seen from the case
the plaintiff did not examine the machine at the time of the transfer of risk. She
left the examination of the machine to the defendant to be carried out later on, This
implies that the plaintiff did not fulfill her duty of examining the machine at the
time of delivery as provided by Art 2291-of the civil code. Moreover, the plaintiff
did not notify the seller as to the kind and nature of the defect in the machine
within as short period of time as possible. This failure of the plaintiff resulted from

her failure to examine the machine at the time of delivery.

o F A, 3 A C o M“%.: ﬂ"i‘m] »
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On the other hand, As per Article 2293 (1) of the civil code, the plaintiff may only
avail herself of the defect in the machine if a{ld__gglyii)f_s_lle_j‘_}mclmnﬁl_ni_ned the
machine and notified the defendant as to the{ kind and nature of the defect in the
machine. The exception to this is only if the defendant has admitted the existence
of defect in the machine. But in the case at hand the defendant did not admit the
defect in the machine. Instead he stated that the plaintiff took possession of the

machine free from any defects and produced witnesses whom he believes would

testify to this effect.

From the above analysis of the case, therefore, one cannot say, as it is also held by

the court, that there was a warrantable defect in the machine sold to the plaintiff.
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As regards the second issue whether or not the contract is susceptible to
cancellation because of defect or not, the court held that the contract should
remain in force as it is not proved that the machine was affected by warrantable
defect in light of Art 2289 of the Civil Code. The claim of the plaintiff on the
cancellation of the contract was based on the statement that the machine was
defective at the time of delivery. But she did not show that there was defect in the
machine, which may affect the normal use of the machine. Therefore, pursuant to
Article 2296 (1) of the Civil Code, the defendant (seller) should not be held liable

on his warranty for defects, which are not_identified and communicated to him

unless the defects are latent defects, which could not have been discovered by a
preliminary examination of the thing. In the case at hand, it cannot be said that the

defect in the machine was a latent one because the plaintiff dw_@_

an ordinary examination of the machine in order to overlook obvious defects in it,

Under Art 2344 of the Civil Code, the contract is cancelled only where the thing is
affected by warrantable defects coming under Art. 2289 for which the seller
warranted the buyer. The contract may not be cancelled for minor defects the
nature and kind of which are not known. In order to require the cancellation of the
contract under Art 2344 of the Civil Code, the defects should be proved to be the
one coming under Art 2289 of the Civil Code and should be known and notified to
the seller. Breach of warranty by the seller is said to exist only if the seller is

notified of the defects in the thing and failed to put right the defects. Thus, in the

case under analysis, the cancellation of the contract doesn’t iem appropriate.

Also, Article 2343 (1) of the Civil Code allows the buyer to cancel or require the
cancellation of the contract incases of non-conformity where part only of the thing
sold is delivered to the buyer or part of the thing doesn’t conform to the contract,
This is one situation of warrantable non-conformity. Because, Article 2288 (2) of

the Civil Code states that the thing sold shall not be deemed to conform to the
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contract where the seller delivered to the buyer part only of the thing sold or a

; T
greater or lesser quantity than a geed in the contract.

The other case of warrantable non-conformity in which the buyer is entitled to
cancel or require the cancellation of the contract is where the thing sold is wholly
delivered to the buyer but part only conforms to the contract and part not. In both
cases, the rule is partial cancellation of the contract because the law says that in
such cases the buyer may not cancel the contract for the whole. What is allowed is
partial cancellation of the contract for the part not delivered and for the part not in

conformity with the contract.

The buyer may cancel or require the cancellation of the contract for part of the
thing or quantity of the thing not delivered, Part which is delivered is said to be in
conformity with the contract. In cases where part of the thing sold only conforms
to the contract too, the law is interested in the partial cancellation of the contract

only for part which does not conform to the contract,

Total cancellation incases of non-conformity is permitted only by way of

exception. It comes into operation only under two circumstances: Firstly, when it

date ﬁxed in the contract for dehvery of the totahty of the thing sold constituted a
compulsory date for the delivery of the whole thing ' Eésér;tlallly in the total
cancellation of the contract exists where it is proved that the buyer wouldn’t have
entered into the contract had he known how the seller would execute the contract.
Thus, partial delivery leads to the total cancellation of the contract where it is
shown that the buyer wouldn’t have entered in to the contract had he known that
the seller is going to deliver part only of the thing sold. Likewise, partial non-

conformity to the contract results in the total cancellation of the contract where the

75

(4

\\7-”



buyer proves that he wouldn’t have contracted with the seller had he known that

there would be non-conformity of the thing sold with the contract.

The other situation where total cancellation of the contract is allowed incase of
partial delivery is where the date fixed for delivery of the thing sold constitutes a
compulsory date for the delii/ery of EI}@ whole thing but the seller delivered only
part of the thing on that datew.'q']é\;en if the seller delivered the undelivered part
subsequently, the contract can be cancelled totally including the delivered part
where the date agreed upon for delivery is a compulsory date for delivery of the
whole. So, what matters is whether the compulsory date fixed is for delivery of the
whole or for part only of the thing sold. If the date of delivery does not constitute a
compulsory date for the whole, then no total cancellation but the contract may be

partly cancelled for the undelivered part, -

As regards to dispossession we have said that pursuant to Article 2281 and 2282 of
the Civil Code the seller shall transfer to the buyer an unassailable rights over the
thing sold and warrant the buyer against any total or partial dispossession which
he might suffer in consequence of third parties exercising their right at the time of

I iy

4 ] * . 1y
the contract. This is a law ¢manating warranty not contractual warranty, *e.

: }__)_.}“

Therefore, the seller is duty bound by law to warrant the buyer against

dispossession by third parties who have right over the thing sold,

By virtue of Article 2342 (1) of the Civil Code, if the buyer is totally dispossessed
from the thing he bought which the seller has warranted him against dispossession,
he may cancel the contract as of right,f This Article talks about warrantable
dispossession and per supposes dispossession made through the order of court as a
result of a tﬁird party exercising his right over the thing. JIn such situation the

buyer may cancel the contract unilaterally without giving notice fo the seller.
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The only remedy the buyer may resort to in case of dispossession is to cancel the
contract and claim the compensation for any damage he has sustained. The buyer
may not reclaim the thing from third parties who dispossessed him i.e. he cannot
require the forced performance of the contract. This is because the dispossession
which Article 2342 tl) talks about is the one which is made through judicial
proceedings not the one made through unlawful-meanses like usurpers.“thereforé,
logically, the court which ordered the dispossession of the thing from the buyer
will not order the restitution of the thing itself to the same buyer in another

proceeding. faﬁfcﬂ”} ANHA o

In case the buyer is partially ousted from the thing ,tb? contact may or may not be
cancelled depending on the will of the buyerm.' IThe éoﬁtraet may not be cancelled
where the part dispossessed from the buyer is of small importance and it appears
that the buyer would have bought the thing had he known that he would be
dispossessed of such part. The buyer may be able to put the thing to use

irrespective of the dispossessed part,

Pursuant to Article 2341 (1) of the Civil Code, the buyer may also cancel the
contract where as a result of a defect affecting his title the seller has not
transferred the whole ownership of the thing to the buyere This Article refers to the
situation where the ownership of the thing is not transferred to the buyer because
of third parties who have encumbrance over it, Here possession is not transferred

to the buyer and hence dispossession is not_ yet materialized. Even in such

situation, in light of this Article, the buyer may require the cancellation of the
contract for fear of future dispossession. Because, he/she will not be able to
exercise unassailable right of ownership over the thing due to third parties who

have right over the thing.
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The contract may, however, not be cancelled where the buyer on buying the thing
knew of the encumbrance over the thing?'. Thét Llﬁé:ans awareness on the part of
the buyer lifts the liability from the seller. In such a case the buye}\is going to bear
the risk of dispossession himself. Also, the contract may not be cancelled where
the right of third parties with which the thing sold is encumbered is of small
importance and 1t appears that the buyer would have bought the thing even

knowing the encumbrance over it. If the right of third parties affects only aminor

right of the buyer, then he is not entitled to cancel the contract.

Let us consider the case® between Woizero Wegayehu Tesfaye Vs Wiro
Haregwoin G/Meskel against the above-discussed background about cancellation,
In that case the appellant bought a car (plate N* 2-10999) from the respondent for
$ 15,000 Eth Birr by a sale contract concluded on April 5, 1983 E.C. On the very
date of the conclusion of the contract the appellant paid $ 7,000 Birr out of the
purchase price and took possession of the said Volkswagen car on the said date of
the contract. According to the agreement of the parties the é.bpellant was to pay the
remaining $8,000 purchase price by the time when the ownership of the car is
registered in tile name of the appellant (buyer) by the concerned authority, —

Accordingly, the car was registered in the name of the appellant and she paid Birr

$ 1.400 out of the relﬁaining $8,000 purchase price and failed to pay the remaining
¢ $6,600 Bﬁ")
e
The present appellant was sued in the lower court by the present respondent
(seller) to pay the remaining purchase price and the court rendered its judgment
infavour of the present respondent ordering the present appellant to pay the

remaining 6,600 purchase price together with any damages and interests on the

money.
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Now the present appellant appealed to the Supreme Court to have the decision of
the High court reversed and she required the Supreme Court to order the
cancellation of the said contract on the ground that the car she bought was
defective at the time of the contract. She also said that the respondent (seller) sold
to her a defective car at the time of the contract without disclosing the defect in the
car. Furthermore, she contended that she has made the car to be examined as soon
as she took possession of the car and discovered that it was affected by lots of
defects. Among the defect in the car, the appellant said that its engine was
damaged “° T4 €14+G ¢-1avd" She notified as to the defects in the car to
the respondent (seller) and the seller promised to reduce $2.000 Birr from the
purchase price. Thus, the appellant prayed the court to declare the cancellation of
the contract and repayment of the money she paid for the price together with any

damages she has sustained in repairing the car.

The appellate court refused to order the cancellation of the contract for arbitrary
reasons at least to the understanding of this author. The court made reference only
to the terms of the contract in rendering its judgment. It did not make reference to
the law in determining the legal obligations of the parties. The court held that the
respondent did not bind himself by the terms of the contract to be responsible for
the defects in the car. Because, the contract doesn’t say that the respondent is
responsible for defects affecting the car. The respondent (seller) is obliged only to
tran_sfer ownership title to the appellant free from encumbrances. The court
continued to argue that the obligation of the respondent (seller) in the contract was
not to put right defects in the thing and transfer its ownership to the appellant.
Therefore, the court said, the request of the appellant for the cancellation of the
sale contract due to the defects in the car is not in accordance with the terms of the
contract. It held that there is no statement in the contract to the effect that the

contract shall be cancelled incase the car is found to be defective. For the above
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“reasons” the court, decided that the claim of the appellant is wrong and not in

accordance with the contract.

The main issue to be questioned in the judgment of the court is whether the
responsibility of the seller for defe?ts affecting the thing he sold is an obligation to
be included in the terms of the contract or a duty independently imposed by law.
According to Article 2287 of the Civil Code, this is not contractual obligation
rather it is the duty imposed by law because of the very existence of the contract.
Seller guarantees to the buyer that the thing he sells is not affected by defects.
Unless the parties have excluded or restricted this warranty by their agreement, the
warranty is always there by virtue of the law irrespective of the intention of the
parties. Therefore, in the opinion of this writer, the refusal of the appellate court to
grant the cancellation of the contract for the reason that the terms of the contract
doesn’t allow is not in accordance with the law. Because, pursuant to Article 2344
of the civil code, the buyer may require the cancellation of the contract where the
thing sold to him/her is affected by warrantable defect against which the seller

warranted the buyer,

Moreover, the court in its argument stated that the appellant did not notify the
seller of the defect in the car, But the appellant contended that she has examined
the car as soon as she has possessed the car and notified the respondent as to the
defect in the car. And no evidence is produced by the opponent party to disprove
this fact. The court simply rejected this fact and rendered its judgment in favor of
the respond‘é{n’t\\;x‘!dthout considering the fact that the car was defective,
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Conclusions and Recommendations

In evefy contract df,salé, the primary purpose is to transfer title to personal
property for a price. The seller in a contract of sale undertakes to deliver a thing
and transfer its ownership to the buyer in consideration of a price expressed in
monetary terms. If the seller does not have the title, then there is no sale
contract because all that is transferred through a contract of sale is possession.
That means the seller transfers to another only a title belonging to himself.
However, there are exceptional situations where a thing belonging to another

person may be sold. «~

At the time of the contract of sale, the parties to the contract tend to make all
kinds of statements, which constitute terms of the contract. One of the most
important terms that may be incorporated into a contract of sale is the term
"warranty". While the contract to sell is the primary concern of the parties,
warranties, however, are collateral undertakings that are given collateral to the
contract of sale. They are dependent upon a contract of sale and their very
existence necessarily presupposes fhf: existence of a valid sale contracts They
cannot exist without a contract of sale as an independent primgg{ obligation
since their very object is to guarantee to the buyer that ceff?;{ih/matters relating

to the thing sold are truely as they are uttered by the seller,

In some legal systems, warranties are simply considered as contractual terms of
the sellers express or implied promises which doesn't have the force of law. The
seller upon his own free will promises to be answerable for certain indicated
matters related to the goods sold. However, in our legal system warranties in a
contract of sale have a force of law, They are obligations which are
independently imposed upon the seller by law than an agreement to be

: WAL .
determined by the whim of the parties. In each case, however, the seller

warrants the buyef that the title he conveyed shall be good and its transfer
rightful; and that the goods shall be delivered free from any security interests or

encumbrances of which the buyer has no knowledge at the time of the contract.
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Warranties are classified as express or implied. Express warranties are created
when the 'selléi—' fnakes any affirmation of fact to_r-t_heibuyer rwith respect to the
thing to be sold that it sha_li conforrﬁ to the contract and is not affected by
defects. Any description concerning the thing sold made by the seller which
constitutes part of the principal obligation of the contract will also create an
express warranty that the thing shall conform to the description. Implied
warranties, on the other hand, are created by operation of the law and they do
not arise from any agreement of the parties. They are not one of the contractual
clements of an agreement of sale i.e. they are created independently of the
actual contract. But once they are implied into a contract of sale, the law

conceives of such warranty as being a term of the contract.

In Ethiopian legal system the seller is under an obligation to make the buyer
owner of the thing sold to him, The seller must take all the necessary steps to
transfer to the buyer unassailable right of ownership over the thing he bought.
One of such steps to be taken by the seller to transfer a perfect ownership title
to the buyer is to warrant the buyer against any total or partial dispossession
which he might suffer as a result of third parties who claim the right they have
over the thing sold at the time of the contract. The seller is I_egéiy'bound to
warrant the buyér from being dispossessed,  This obligation of the seller is

imposed upon him by law and is always there by virtue of a contract of sale. =

The seller shall also guarantee to the buyer that the thing sold and delivered to
the buyer is not affected by defects, The thing which the buyer bought should,
in all respects, possess the necessary qualities required for which the buyer
wants to put it to use. The thing must possess the inherent quality required for
its ordinary or normal use or particular use as agreed or implied in the
contract. It must also possess the required qualities for its commercial
exploitation or the specifications provided expressly or impliedly in the contract.
The seller has the duty to ensure that the thing he sold possesses all these
qualities. If the thing sold to the buyer doesn't possesls such qualities required

for its normal, particular or commercial exploitation, then the thing is said to



-_be defective and the seller shall be held liable for breach of warranty. So the

seller must deliver-a defect free thing.

Furthermore, the seller is under a legal duty to guarantee to the buyer that the
thing he sold and delivered to the buyer exactly conforms to the one agreed on
in the contract of sale. The thing shall not be deemed to conform to the contract
where the seller delivered to the buyer part only of the thing sold or a greater or
lesser quantity than he had undertaken in the contract to deliver; or where he
delivered a thing different to that provided in the contract or a thing of a
different specie. Consequently, the seller shall be held liable on warranty for the

non-conformity of the thing to the contract.

But the seller may break his legal obligations of warranting the buyer against
dispossession, defect and non-conformity. The buyer may suffer the risk of
dispossession by third parties who come and claim their right over the thing
sold. Or eclse, the seller may deliver a defective thing or a thing which does not
conform to the contract. That means he may deliver a thing which does not
possess the necessary qualities requifed for its normal use or commercial
eXp101taJ;10n or particular use as prov1ded expressly or 1mp11edly in the contract.
In such circumstances, the buyer has remedial mechanisms to which it may
resort to. Among the remedies available to the buyer upon breach of warranty
are: specific performance (Article 2329 and following), cancellation of the

contract (Arts. 2342-2346), claim for damages (Art. 2360) and price reduction.

Specific performance of the contract ﬁpon breach of warranty is granted only by
courts when it is of particular interest to the buyer. By specific performance the
buyer demands the seller to deliver new things or the missing part of the thing
where the thing is affected by defects and non-conformity. The prerequisite for
this is however the impossibility of purchase in replacement. Where it is
practically possible for the buyer to effects purchase in replacement for the
defective thing without inconvenience or considerable expenses, he may not
demand the forced performance of the contract. That means the buyer may not
require the seller to replace the defective thing with a new one or to deliver the

missing part of the thing incase of non-conformity. Conversely, however, if it is
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impossible for-the buyer to carryout pufchase in replacement or if 1t Canrnrcjt be
done unless it is with much inconvenience or expenses, then the buyer has the
right to demand the specific performance of the contract. He may require fhe
seller to put right the defects in the thing or replace the thing as a whole with a

non-defective one.

Cancellation, as a rule, is also a judicial declaration but it may also be
exercised unilaterally by the parties when the discretion to this effect is
reserved in the contract or when the law permits to do so. Cancellation of the
contract is demanded by one party to a contract of sale where the other party
has ngt or not fully and adequately performed his obligation within the agreed
period of time. Thus, in a contract of sale, the buyer may demand the court to
cancel the contract or may himself cancel the contract where he is dispossessed
from the thing he bought by third parties who have encumbrance over the thing

or where the thing is affected by defects or doesn't conform to the contract.

The buyer may also claim damages separately or in addition to the other two
remedies in case of breach warranty by the seller. The buyer may suffer losses
and damages where he is dispossessed of the thing sold to him or where the
thing is affected by defects or rion:co“nformity. In -Such a case the buyer my
require the seller to compensate him for the damages. Or he may also claim
price reduction in proportion to the extent of damage he has suffered by the

defect affecting the thing.

Finally, the writer recommends that a seminar should be conducted in order to
solve the problems which are come across in this paper. For example, should
the non-conformity or defect in the thing be raised by . the buyer against the
seller of goods for non-performance of his contractual obligation or not? Should
dispossession of the buyer by third parties be raised against the seller as a
defence for his contractual non-performance or not? In the opinion of this
writer, the buyer should be authorized to raise these matters as a defence
against the seller when he (the buyer) is in breach of his contractual obligations

towards the seller.
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