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Abstract 

The establishment of the ICC was widely welcomed in Africa, as a significant step towards 

ending impunity for the most serious international crimes. However, as the ICC began its 

operations, the fact that most of its cases involved African countries led to tensions between 

the Court and the AU. This tension escalated when the ICC issued an arrest warrant for 

Sudanese President Omar al-Bashir. The AU subsequently urged its member states to refrain 

from cooperating with the ICC regarding al-Bashir's arrest, creating a conflict between the 

AU's decision and the obligations of African states that are parties to the Rome Statute and 

the United Nations. This thesis examines the legal implications of the AU's non-cooperation 

decision and its impact on the obligations of its member states under general international 

law, the ICC Statute, and the AU Constitutive Act. It explores the extent of the AU's authority 

to override existing international treaties and whether the decision aligns with the AU's 

objectives related to human rights protection. The findings highlight how the AU's position 

challenges the ICC's mandate and international cooperation. 

Key words, AU, ICC, non-cooperation, state obligation, fighting impunity   
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Chapter One 

1.1. Background of the Study  

In the twentieth century, numerous horrific crimes occurred worldwide, with many violations 

of international law going unpunished.
1
 In response to the atrocities committed in the former 

Yugoslavia and Rwanda, the United Nations Security Council (hereafter UNSC) established 

ad hoc tribunals to hold perpetrators accountable. These events played a crucial role in the 

creation of the International Criminal Court (hereafter ICC) in Rome in 1998.
2
  

The Court's Statute was adopted on July 17, 1998,
3
and the Court officially came into 

existence on July 1, 2002, following ratification by sixty member states.
4
 This marked the 

first time that states agreed to establish a permanent international criminal court with the 

authority to prosecute individuals responsible for the most heinous crimes
5
, including 

genocide, war crimes, crimes of aggression, and crimes against humanity. The ICC has the 

power to prosecute individuals anywhere in the world. However, for individuals from states 

that have not ratified the ICC Statute, a UNSC resolution is required to initiate prosecution.
6
  

On the other hand, in 1999, the Assembly of the Organization of African Unity (OAU) issued 

the Sirte Declaration, which called for the creation of the African Union (AU). The following 

year, during the Lome Summit, the Constitutive Act of the AU was adopted.
7
 The AU was 

officially established in 2002, replacing the OAU as a continental organization now 

comprising 55 member states.
8
 Among its key objectives, the promotion of peace, security, 

and stability across the continent was a primary reason for its formation.
9
  However, given 

the widespread conflicts and atrocities in many African states, it is clear that Africa remains a 

                                                           
1
 Rome statute preamble par 2    

2
  Understanding the International Criminal Court “The most serious crimes of concern to the international 

community as a whole must not go unpunished”  Pub.ICC. p. 9 

3
 Michelle Nel and Vukile Ezrom Sibiya, Withdrawal from the International Criminal Court: Does Africa has an 

alternative? page 82-83 

4
 Rome Statute Preamble, supra note 2, 

5
 Understanding the International Criminal Court  Pub.ICC. p.8 

6
 Catherine Gegout, “The International Criminal Court: limits, potential and conditions for the promotion of 

justice and peace  Source:” Third World Quarterly, Vol. 34, No. 5 (2013), pp. 800-818 Published by: Taylor & 

Francis, Ltd 

7
  Jackyfung Wainam, Jurisdictional conflict between the ICC and AU, solution to the dilemma “DENV. J. 

INT'L L. & POL'Y” vol. 44:1 page 44 
8
 https://au.int/en/overview accessed on Jun 31 2023  

9
 AU Constitutive Act Art. 3(f) 

https://au.int/en/overview


`3 
 

region where accountability for perpetrators is crucial. Holding these individuals responsible 

not only acts as a powerful deterrent but also plays a vital role in successful reconciliation 

and the consolidation of peace in post-conflict societies.
10

 

During the establishment of the ICC, it was saluted and praised almost everywhere. Africa 

was undoubtedly the most vocal region of the world in welcoming the new court.
11

 African 

lawyers and human rights activists played a pivotal role in the campaigns leading to the 

creation of the ICC.
12

 Nonetheless, since the court began its operations, the defendant has 

typically been an African. Africans have criticised these figures because they think they are 

out of proportion.
13

 Government representatives from African nations have voiced numerous 

concerns regarding the ICC's independence and management, and the AU itself has grown 

increasingly hostile to the court's actions.
14

  

On the other hand in 2005, the UNSC deemed the situation in Darfur, Sudan, a threat to 

global peace and, under Article 13(b) of the Rome Statute, adopted Resolution 1593 to refer 

the case to the ICC. The ICC prosecutor then sought and obtained an arrest warrant for 

Sudanese President Omar Al Bashir on charges of international crimes in Darfur, escalating 

tensions between the AU and the ICC.
15

 In 2009, the ICC issued an arrest warrant for al-

Bashir, which strained relations between the AU and the ICC after the UNSC rejected the 

AU's request to defer the case.
16

 

In response, the AU, representing almost all African nations, adopted a hostile stance towards 

the ICC.
17

 The AU then urged its member states to refuse cooperation with the ICC regarding 

                                                           
10

 Rachel Goodman and Nokukhanya Mncwabe, International Criminal Justice in Africa: Neo-colonial Agenda 

or Strengthened Accountability? P.1 
11

Mandiaye Niang, Africa and the Legitimacy of the ICC in Question p.1 

12
 Christa-Gaye Kerr, “Sovereign Immunity, The AU and ICC: Legitimacy  Undermined,” Michigan Journal of 

International Law vol 41:195 page 198 

13
 Lee J. M. Seymour, Kamari M. Clarke(eds), The ICC and Africa: Rhetoric, Hypocrisy Management, and 

Legitimacy, in Africa and ICC: Perception of justice, p.107, 109; 2016. 

14
 Mba Chidi Nmaju, Relevance of the law of international organisations in resolving international disputes: A 

review of the AU/ICC impasse  p.156 
15

 Manisuli Ssenyonjo, The International Criminal Court Arrest Warrant Decision for President Al Bashir of 

Sudan p1-16 
16

 ICC Cases, https://www.icc-cpi.int/cases   (accessed June 1, 2023) 
17

 Dr Tim Murithi, The African Union and the International Criminal Court: An Embattled Relationship, march 

2013,  

https://www.icc-cpi.int/cases%20accessed%20june10
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al-Bashir's arrest 
18

 and called for a mass withdrawal of African states from the ICC's 

founding treaty, the Rome Statute.
19

  

However, the AU's decision to instruct its members to refrain from cooperating with the ICC 

raises several legal issues, particularly concerning member-state obligations. While the AU 

has the authority to establish binding decisions and policies for its members, this non-

cooperation decision presents a conflict with the obligations of African states that are parties 

to the Rome Statute of the ICC.
20

 The core issue is whether the AU can issue decisions that 

contravene existing international treaties or whether it has the authority to direct its member 

states to disregard their treaty obligations.
21

 Additionally, there is the question of whether the 

AU’s stance aligns with its objectives related to human rights protection, as outlined in the 

AU Constitutive Act and its various protocols. Consequently, the focus of the study will be 

on examining the AU-ICC conflict, the validity of the AU’s non-cooperation call, the 

implication of AU decisions on member state obligations, and its alignment with general 

international law. 

1.2. Statement of the problem   

The AU and the ICC are two distinct and autonomous international organizations, each 

established by multilateral treaties, the Rome Statute and the AU Constitutive Act, 

respectively in which only states participate.
22

 When a state joins either organization, it 

assumes specific responsibilities, including the expectation to act with integrity and modern 

principle duty of cooperation with the relevant authority.
23

 The Rome Statute explicitly 

imposes a duty on its state parties to cooperate with the ICC.
24

 Meanwhile, Article 23 of the 

AU's Constitutive Act stipulates that member states failing to comply with the AU's decisions 

and policies may face sanctions.  

                                                           
18

 Assembly AU/Dec.245(XIII) Rev 1  
19

 Christa-Gaye Kerr, “Sovereign Immunity, the AU and ICC: Legitimacy Undermined”, Michigan Journal of 

International Law vol. 41:195 page 170; Seymour, supra note 6, at 107-08.  

20
 Mba Chidi Nmaju, Relevance of the law of international organisations in resolving international disputes: A 

review of the AU/ICC impasse, page 177 
21

 Nsongurua J. Udombana, “In Search of a Lasting Therapy for AU and ICC Toxic Relationship” African 

Journal of International Criminal Justice 2014  page 66-68 

22
 Mba Chidi Nmaju, Relevance of the law of international organizations in resolving international disputes: A 

review of the AU/ICC impasse, page 165 
23

 Henry G. Schermers & Niels M. Blokker (ed), International Institutional Law: Unity within Diversity, 4th 

Revised, page 118 

24
 Rome statute part 9, art 86  
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The Rome Statute recognized the importance of the cooperation of the state to the effective 

operation of the Court.
25

 The statute imposes a duty on the state parties to cooperate with the 

Court and to ensure that their domestic law accords with all forms of cooperation.
26

 The non-

cooperation of the state parties will lead to the distraction of evidence and create difficulties 

for ICC work and impunity. It will make it more challenging for the Court to achieve its goal.  

The AU's decision to call for non-cooperation with the ICC was driven by the belief that the 

Court was unfairly targeting African leaders, particularly with the indictment of Sudanese 

President Omar al-Bashir.
27

  However, this decision raises several legal issues. The Rome 

Statute requires its member states to cooperate with the ICC, while the AU's Constitutive Act 

obliges member states to comply with AU decisions.
28

 As many AU member states are also 

parties to the Rome Statute, this creates a competing between their obligations to the AU and 

the ICC. Resolving these competing obligations is a significant challenge, and the researcher 

will explore this issue and identify the gaps in the current legal framework.  

On the other hand, the Rome Statute stipulates the essential role of the UNSC in addressing 

crimes within states. In our case, UNSC by Resolution 1593 (2005) referred the situation in 

Darfur to the ICC, even though Sudan is not a party to the Statute, as part of efforts to restore 

international peace and security.
29

 As a regional organization, the AU must align its actions 

with the UN Charter's purposes and principles.
30

  Consequently, the AU's decision to call for 

non-cooperation with the ICC appears to contravene UNSC Resolution 1593 (2005), UN 

Charter and the Statute. 

Furthermore, since all AU member states are also members of the UN, this adds complexity 

to their obligations.
31

 Supporting the AU's non-cooperation stance may force member states 

to choose between conflicting obligations to different international organizations. Therefore, 

it is crucial to assess the legality of the AU's decision within the framework of general 

international law. 

                                                           
25

 Valerie Oosterveld, Mike Perry, and John McManus;“The Cooperation of States with the International 

Criminal Court”,Fordham International Law Journal, Vol. 25 (2001–200), page 767. 
26

 Rome Statute Art 86 and 88 
27

 Assembly/AU/Dec.245(XIII) Rev.1 Adopted by the Thirteenth Ordinary Session of the Assembly in Sirte, 

Great Socialist People’s Libyan Arab Jamahiriya on 3 July 2009   Par10 
28

 AU constitutive act art 23(2)  
29

 André Mbata Mangu, “The International Criminal Court, Justice, Peace and the Fight against Impunity in 

Africa” An Overview Africa Development, Volume XL, No. 2, 2015, pp. 7-32 (page 25) 
30

 Art. 52 UN charter 
31

 Dr. David Donat Cattin, Legal Arguments to Rebut the AU Position on Immunities Regarding the Bashir Case 
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The AU Constitutive Act promotes international cooperation,
32

 making the AU's decision to 

call for non-cooperation with the ICC seems questionable. This stance appears to support the 

impunity of certain leaders despite the AU's official condemnation of impunity in its 

Constitutive Act.
33

 So, we need to evaluate the soundness of the AU's justifications for the 

decision.  

Therefore, the study will explore the deadlocks between the AU and the ICC, assess the 

implications of the AU's non-cooperation decision on member states' obligations, evaluate its 

legality under general international law, and examine its impact on the ICC’s primary mission 

of ensuring accountability for perpetrators. Additionally, it will propose potential solutions to 

address the challenges arising from this conflict. 

1.3. Research Questions  

The paper seeks to address the following research questions:  

 What are the reasons for the confrontation between the AU, the ICC, and the UNSC? 

 What are the implications of the AU's decision to call its members not to cooperate 

with the ICC concerning to member state obligations under general international law, 

the Rome Statute, and the AU's Constructive Act? 

  Does the AU's decision lead to regimes conflict regarding African states legal 

obligations? 

1.4. Objective of the study  

1.4.1. General objective  

The general objective of this study is critically examining the overall effects of the AU 

decision not to cooperate with the ICC and its implication on member state obligations. 

1.4.2. Specific objectives  

The specific objectives of the study are: 

 Assessing the reasons for the current contention between the AU and ICC; 

 Explore the implication of the AU decision calling for the member state not to 

cooperate with the ICC on member state obligations in respect of legal instruments 

they have ratified; 

 Examine the validity of the AU decision in line with general international law; 

                                                           
32

 AU constitutive act art 3(e) 
33

 AU constitutive act art 4(0) 
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 Exploring the impact of the AU decision on ensuring the accountability of the 

perpetrators; 

 Recommend a possible course of action to be followed by the AU and ICC. 

1.5. Significance of the study  

This study gives background on the present impasses between the AU and the ICC and serves 

as a starting point for academics and researchers who are motivated to perform in-depth 

research on the study's topic. The research will clarify the legal implications and applicability 

of the AU's decision to instruct its members not to cooperate with the ICC, with a focus on 

how this decision creates conflicting obligations. The study will detail how the AU’s decision 

introduces competing obligations for member states, potentially leading to conflicts between 

their responsibilities under the Rome Statute and their duties to the AU. It will address the 

controversy surrounding the AU’s stance and emphasize the importance of viewing the fight 

against impunity as a collective objective of the international justice community. 

Additionally, the study aims to highlight the critical need for combating impunity and provide 

valuable insights to legal practitioners regarding member state obligations to international 

organizations. It will also offer guidance to policymakers and legal experts on how to apply 

the study’s findings and recommendations to address these complex issues effectively.  

1.6. Methodology of the study  

The study will be conducted through a doctrinal-based research method. Examine both 

primary and secondary sources of law. The researcher will use the primary source of law for 

the study, such as the AU Constitutive Act, the Rome Statute of the ICC, the Vienna 

Conventions on the law of treaties, and other regional and international legal instruments 

such as treaties, resolutions, decisions, and agreements. 

More importantly, to develop the information obtained through the primary source of a legal 

instrument, the researcher uses secondary sources of data such as books, different kinds of 

literature, journals, scholarly articles, and research reports related to this study. Additionally, 

to be updated on the current situation and obtain recent information relevant to the study, the 

researcher will be using internet sources. The researcher uses this kind of methodology 

because he has found it to be the most suitable method to achieve the specific and general 

objectives of the research. 
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1.7. Limitation of the study  

Every study has its limitations, and this study is no exception. Due to limited access to AU 

and ICC authorities for an interview, it makes it difficult for the researcher to collect 

empirical data, even if collecting data through the interview is vital to gathering information, 

especially to know the real intent of AU's decision regarding non-cooperation with ICC.  

1.8. Scope of the study  

The scope of the study is limited to analysing the on-going conflict between the ICC and the 

AU, focusing on the AU’s decision adopted at the Thirteenth Ordinary Session of the 

Assembly in Sirte, Great Socialist People's Libyan Arab Jamahiriya, on July 3, 2009. This 

decision, titled "Decision on the Meeting of African State Parties to the Rome Statute of the 

ICC" (Assembly/AU/Dec 245(XIII), calls for non-cooperation with the ICC. The study will 

assess this decision in the context of general international law, examining its implications for 

member state obligations, particularly for those states that are members of both the ICC and 

the AU. It will also explore the impact of the decision on the accountability of perpetrators 

and analyse the potential consequences of non-compliance by state parties. 

1.9. Organization of the paper  

The researcher structures their thesis into five distinct chapters. The first chapter covers the 

introduction, background of the study, problem statement, research questions, objectives, 

methodology, limitations, and scope. The second chapter is dedicated to a literature review, 

focusing on the evolution of the ICC, exploring the relationships between the AU, ICC, and 

UNSC, and highlighting the AU's decision urging its members not to cooperate with the ICC. 

In the third chapter, the implications of the AU's decision on state obligations under general 

international law are analysed. The fourth chapter assesses the impact of the AU's decision on 

member states' obligations under the Rome Statute, the AU's Constitutive Act, and the 

legitimacy of the AU's argument, as well as its effect on human rights protection in Africa. 

The final chapter presents the researcher's conclusions and offers recommendations to 

address the issues identified. 
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Chapter Two 

2. The Relationship between the ICC and the AU 

2.1.Introduction 

This chapter offers an overview of the relationship between the ICC and the AU. It covers the 

origins and development of the ICC, including the historical context and Africa's role in its 

creation. The chapter also examines Africa's initial engagement with the ICC, current 

challenges, and the controversies between the AU and the UNSC over issues of deferral 

powers. Additionally, it provides insights into aspects of the court's jurisdiction and the AU's 

decision to non-cooperation with the ICC. 

2.2. The origin and Evolution of the ICC 

The concept of a permanent international court is not a recent development.
34

 The idea dates 

back to the 19th century when the International Committee of the Red Cross first proposed 

the establishment of such a court.
35

  

Following the end of WWI, the Treaty of Versailles, signed in 1919,
36

 included provisions for 

an ad hoc international criminal tribunal to prosecute the German Kaiser for initiating the 

war
37

 and German military personnel for violating the laws and customs of war.
38

 In response 

to World War II, the United States and its allies signed the Moscow (1943) and Potsdam 

(1945) Declarations, calling for punishment of war crimes committed by the governments of 

Germany and Japan.
39

 These led to the creation of the Nuremberg (IMT) in August 1945 and 

Tokyo (IMTFE) in 1946 Tribunals, a watershed moment toward establishing a permanent 

international criminal court.
40

   

                                                           
34

 Ved P. Nanda, “The Establishment of a Permanent International Criminal Court: Challenges Ahead,” Human 

Rights Quarterly, May 1998, Vol. 20, No. 2 (May 1998), pp. 413–428, 
35

 See https://www.aba-icc.org; “ in 1870s Gustav Moynier, one of the founders of the International Committee 

of the Red Cross, proposed a permanent international court in response to the devastation of the Franco-Prussian 

War” 
36

 Mark Wagne, The ICC and its jurisdiction; myths, misperceptions, and realties, “max planck Yearbook of 

United Nations law”, Vol. 7, 2003, p.410-512 
37

 Article 227 of the Treaty of Versailles, “it is sometimes many scholars considered to be the first ad hoc 

international criminal court of modern times was the court created by the article.” 
38

 Articles 228-230 of the Treaty of Versailles provided for the trial before military tribunals of the Allied and 

Associated Powers of persons "accused of having committed acts in violation of the laws and customs of war". 
39

 Guénaël Mettraux(ed.), “Perspectives on the Nuremberg Trial”, European Journal of International Law, Vol. 

21,Issue 4, Oxford: Oxford University Press, (2010). 
40

 Professor M. Cherif Bassiouni, Chronology of Efforts to Establish an International Criminal Court, 

International Review of Penal Law (Vol. 86) 1992.p.1164 

https://www.aba-icc.org/
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On December 9, 1948, the UNGA tasked the ILC with developing legal frameworks for 

establishing a Permanent Court.
41

 In 1951, the UNGA appointed a special committee, 

composed of representatives from seventeen states, to draft a convention for the court.
42

 

Although the committee promptly submitted a draft statute, further progress was doomed by 

the politics of the Cold War.
43

 However, in June 1989, UNGA asked the ILC to resume its 

work on drafting a statute.
44

  

The creation of the ICTY in 1993 and the ICTR in 1994 by the UNSC set the stage for the 

1990s UN initiative that led to the Rome Statute.
45

 In 1993, the ILC submitted a Draft Statute 

for an ICC, which the UNGA then circulated to governments for feedback. After 

incorporating further revisions, the ILC submitted a comprehensive text in 1994.
46

  

Then, UNGA established an Ad Hoc Committee and a Preparatory Committee to consolidate 

a text for the ICC based on the ILC’s draft statute.
47

 The Ad Hoc Committee reported in 

1995, and the Preparatory Committee held six sessions between 1996 and 1998, finalizing the 

draft statute in April 1998.
48

 

Subsequently, the UNGA scheduled a meeting in Rome for June 1998, tasking the 

Conference of Plenipotentiaries with finalizing and adopting a convention to establish an 

ICC. Then, On July 17, 1998, the Rome Statute was opened for signature, with 120 states 

voting in favour, 21 abstaining, and 7 voting against.
49

 The statute entered into force on July 

1, 2002, after the 60th ratification, and the ICC was officially inaugurated in The Hague on 

March 11, 2003, with a ceremony attended by Queen Beatrix of the Netherlands and UN 

Secretary-General Kofi Annan.
50

 This milestone represented a global effort to end impunity 
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for serious international crimes.
51

 As of today August 2024, 124 countries are parties to the 

Rome Statute, including 33 African states,
52

 since Burundi withdrew effective October 27, 

2017
53

, 19 Asia-Pacific States, 19 Eastern European States, 28 Latin American and Caribbean 

States, and 25 Western European and other States.
54

  

2.3. ICC and Africa relation  

2.3.1. Early relationships of Africans with the ICC 

Over the past century, Africa has experienced some of the world's most complex 

humanitarian crises.
55

 Notable examples include the prolonged civil war in Sierra Leone, 

South Africa's Apartheid regime, the genocide in Rwanda, and the violent conflicts in the 

Great Lakes Region.
56

 In response, Africans have demonstrated extraordinary resilience and 

determination in seeking peace and reconciliation through justice and accountability.
57

 This 

commitment is reflected in the significant and proactive role Africa played in establishing the 

ICC.
58

 

Before the Rome Conference, Africa actively engaged in promoting the ICC by organizing 

various conferences. For example, the SADC held regional conferences on the ICC in 

Pretoria in September 1997 and June 1999.
59

 Additionally, Senegal hosted an African 

Conference in Dakar in February 1998, where a resolution was adopted expressing strong 

support for the ICC's establishment.
60

 Even at the Rome Conference, African delegations, led 

by high-ranking officials, were actively involved. 
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The OAU, in its Human Rights Ministerial Conference, urged all African states to consider 

ratifying the Rome Statute.
61

 The ACHPR demonstrated its commitment to the ICC by 

consistently urging African states to ratify the Rome Statute.
62

 

African countries were pioneers in signing the Rome Statute. Senegal signed it in January 

1999, becoming the first state to support the new era of international justice. The Democratic 

Republic of the Congo was the 60th country to ratify the statute, enabling the ICC to come 

into force.
63

 In February 2005, Côte d'Ivoire, a non-state party, recognized the ICC's 

jurisdiction over crimes committed in the country since September 19, 2002.
64

 

Furthermore, African civil society was pivotal in founding the ICC and continues to promote 

the Rome Statute's ratification.
65

 Even at the 41st ACHPR ordinary session, an NGO 

representative urged Sudan to cooperate with the ICC regarding Darfur perpetrator.
66

 

Therefore, all the above efforts demonstrate that the early relationships between Africans and 

the ICC were solid and supportive.  

2.3.2. The current impasses of AU with ICC 

As previously noted, the initial relationship between Africans, the AU, and the ICC was 

notably supportive. However, this close alignment shifted once the ICC commenced its 

operations. Since the court began its work, the majority of its cases have arisen from Africa.
67

  

Although most cases brought before the ICC were self-referrals, the AU has voiced 

dissatisfaction with the Court's focus on prosecuting African cases.
68

  

The AU's antagonism towards the ICC intensified, especially following the arrest warrant for 

Sudanese President Omar al-Bashir.
69

 The focus on the warrant and the demand for al-
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Bashir's arrest became a central issue. The AU requested that the UNSC to defer the warrant, 

but this request received no response.
70

 Consequently, the AU decided to withhold 

cooperation with the Court concerning al-Bashir's arrest.
71

 Even after Sudanese President 

Omar al-Bashir was ousted from power in 2019
72

, the AU's stance towards the ICC remained 

unchanged. These demonstrate that the current relationship between the AU and the ICC is 

hostile.  

2.4.The AU and the role of the UNSC in the ICC 

Under Article 13(b) of the Rome Statute and Chapter VII of the UN Charter, the UNSC 

referred the situations in Libya in 2011
73

 and Darfur in 2005 to the ICC.
74

 These referrals 

were based on the UNSC assessment of threats to international peace and security, as 

outlined in Article 39 of the UN Charter. They also aimed to hold accountable those 

responsible for serious human rights violations, with the goal of restoring peace and stability 

in the affected regions.
75

 Following the referrals, the ICC Prosecutor requested arrest 

warrants, leading the Pre-Trial Chamber to issue warrants for four Sudanese officials, 

including President Omar al-Bashir. The AU Peace and Security Council (PSC) subsequently 

urged the UNSC to exercise its power under Article 16 of the Rome Statute to defer the ICC 

proceedings. However, the UNSC did not act on this request.
76

  

This inaction led the AU to conclude that the UNSC's involvement in the ICC process is 

biased, perceiving it as using the Court to target African leaders and officials from non-State 

Parties to the Rome Statute.
77

 In response, the AU proposed amending Article 16 of the 

Rome Statute to grant the UNGA the power to defer proceedings and urged all of its member 

states not to cooperate with the ICC in the arrest and surrender of Al Bashir, citing Article 98 

of the Statute as the legal foundation for its decision.
78
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Therefore, the relationship between the AU and the ICC is heavily influenced by the UNSC's 

role in the ICC system. The UNSC's authority to refer situations to the ICC under Article 

13(b) and its potential power to defer proceedings under Article 16 have been central to the 

deterioration of relations between the AU and the ICC itself.  

2.5. Jurisdiction of the ICC 

2.5.1. Prerequisites for the exercise of jurisdiction 

The ICC is designed to have jurisdiction over the most serious crimes that impact the 

international community,
79

 including war crimes, genocide, crimes against humanity, and acts 

of aggression.
80

 The ICC exercises jurisdiction only when a state is inactive, unwilling, or 

unable to prosecute alleged perpetrators.
81

 Inability is determined by the collapse or 

unavailability of national judicial systems
82

, while unwillingness is assessed when national 

proceedings are biased, delayed or made to shield the perpetrator.
83

 This also shows that the 

ICC's relation with national criminal jurisdictions is based on the complementarity 

principle.
84

 

2.5.2. The exercise of jurisdiction by the Court 

Three entities can trigger the Court's jurisdiction. First, any state party may refer a situation to 

the prosecutor for investigation.
85

 Second, the UNSC can refer a situation under Chapter VII 

of the UN Charter.
86

 Third, the ICC prosecutor can initiate investigations propriomotu based 

on information about crimes within the Court's jurisdiction.
87

 If the Office of the Prosecutor 

(OTP) intends to proceed, it must first apply to the Pre-Trial Chamber.
88
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2.6.The AU decision calling its member not to cooperate with ICC  

On March 31, 2005, the UNSC adopted Resolution 1593, referring the Darfur conflict to the 

ICC.
89

 This was the first time the UNSC used its powers under Article 13(b) of the ICC 

Statute. The ICC Pre-Trial Chamber issued arrest warrants for four Sudanese officials, which 

the Sudanese government contested. The AU requested the UNSC to suspend the proceedings 

against Al Bashir under Article 16, but the Council did not act on this request. 

In response, on 3 July 2009, the AU Assembly adopted a decision on the ICC indictment of 

the President of Sudan Omar Hassan Al Bashir.
90

 The AU decision instructed all its member 

states to withhold cooperation with the ICC regarding the arrest and surrender of President Al 

Bashir (hereafter the AU decision). This placed African states that are party to the Rome 

Statute in a difficult position, balancing their AU obligations against their Rome Statute 

commitments.
91

 The AU decision also raises significant questions about the future of 

international law and law-making from both normative and institutional perspectives.
92

The 

decision also prompts a re-evaluation of the balance between peace and justice, particularly 

regarding whether the ICC's pursuit of Al Bashir impacts Sudan's peace process. So, the next 

chapter will assess the AU decision in the context of general international law, member state 

obligations, and other relevant issues. 
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Chapter three 

3. The Implications of the AU Decision Urging Its Member States Not to Cooperate 

with the ICC under General International Law Obligations 

3.1. Introduction 

As discussed earlier, the relationship between the ICC and the AU has been notably tense 

following the indictments of Omar Al Bashir. The Pre-Trial Chamber's directive to request Al 

Bashir's arrest and surrender from all ICC member states and UN members for those not 

party to the Statute was a pivotal moment in ICC-AU relations. The AU decision also forced 

African states to choose between their commitments to the AU and their obligations under 

international law. Therefore, in this chapter the researcher examines the AU Assembly's 

decision and its implications for international law and member state obligations in the context 

of general international law. 

3.2. The AU decision impacts on state obligations under general international law 

According to Article 38(1) of the ICJ Statute, the sources of international law include treaties, 

customary international law, and general principles of law.
93

 These sources create binding 

legal obligations for states on the international stage.
94

 As a result, in this section, I examine 

the implications of the AU's decision in relation to states' obligations under general 

international law to fight against impunity for heinous international crimes. 

3.2.1.  Principle of Pacta Sunt Servanda 

Principle of Pacta Sunt Servanda is one of the oldest principle of international law which 

Known “agreements must be kept”. This principle asserts that treaties are binding on the 

parties that have entered into them.
95

 Without such a rule, no international agreement would 

be enforceable.
96

 Accordingly, under this principle, ICC member states are obligated to 

uphold the Rome Statute. 
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A treaty also must be performed in good faith by member states to uphold this principle.
97

 

The obligation to fulfill agreements in good faith stems from the general consent of states, as 

consent is the cornerstone for establishing rules that legally bind sovereign nations.
98

 

Fulfilling obligations in good faith requires states not only to implement the provisions of a 

treaty but also to refrain from actions that could undermine its object and purpose.
99

 Even 

domestic laws cannot justify acting contrary to a treaty,
100

 unless the treaty itself violates a 

fundamental internal law of the consenting country.
101

   

The ICC member states are obligated to cooperate with the court in its operations.
102

 

Currently, among the 124 States Parties to the Rome Statute, 33 are African States.
103

 As 

members of the ICC, these states are required to act in accordance with the Statute and to 

refrain from undermining the Court's objectives and purposes. Therefore, the AU's decision 

compels state parties to violate the principle of Pacta Sunt Servanda.  

The AU decision also, places member states in a difficult position, forcing them to choose 

between breaching their treaty obligations to the ICC and complying with the AU's directive, 

thereby create competing obligations. Choosing either option would lead to a violation of the 

principle of Pacta Sunt Servanda. Accepting the AU's decision would result in breaching 

treaty-based commitments,
104

 while rejecting it would mean contravening the AU's 

Constitutive Act.
105

 Consequently, this decision could lead member states to violate their 

international legal obligations. 

3.2.2. Customary International Law 

Customary International Law
106

 is the oldest source of international law
107

 serves as a 

foundation for generating rules that are binding on all states.
108

 This law crystallizes when a 
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pattern of state behavior reaches a certain threshold of consistency and is accompanied by 

widespread expressions of consent to be bound by the rule (opinio juris).
109

  So certain 

behaviors there must be widespread practices followed in a repeated and consistent manner 

by States and accepted and recognized by them as legitimate and beneficial create precedents 

and gain the legal authority as customary law.
110

 Failure to respect such custom is a violation 

of international law.
111

  

Customary international law plays a crucial role in filling gaps in treaty law, whether those 

gaps are due to a lack of substantive coverage or the absence of ratification. These rules are 

significant in the application, dissemination, and enforcement of international law, and they 

are particularly relevant for the work of courts
112

 and international organizations.
113

  

International criminal law grounded in different treaties and customary international law. 

Such law provides the framework for holding individuals to account for committing 

international crimes. All countries have the responsibility to uphold international criminal law 

and support efforts to ensure that perpetrators of international crimes are brought to justice.
114

 

The legal obligations of state might arise from customary international law, treaties, and 

unilateral acts.
115

 The Rome Statute Article 21 of outlines the applicable law for the ICC. 

Scholars have observed that the phrase "the principles and rules of international law" in 

Article 21(1) (b) includes customary law, distinguishing it from the "general principles of law 

derived from national laws" in Article 21(1) (c). Thus, under Article 21(1), customary law 

serves as a secondary source of applicable law for the ICC, following the Rome Statute, 

Elements of Crimes, and the Rules of Procedure and Evidence.  

Customary law also aids in interpreting the ICC's written rules in case of legal gaps, and the 

ICC has at times explicitly confirmed customary law in its decisions.
116

 The nature of the 
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statute also indicates that non-state party’s cooperation with the ICC is not only voluntary but 

is also required by customary international law. Therefore, customary international law plays 

a significant role in applying international criminal law to perpetrators. 

Customary international law obligates states to respect and ensure human rights, honor their 

treaty obligations, adhere to international agreements they have ratified, and cooperate in 

combating serious crimes under international law, such as slavery and genocide, regardless of 

where the crime occurred or the nationality of the perpetrators or victims.
117

 These 

obligations, rooted in customary international law, are binding on all states, regardless of 

explicit consent through treaties or agreements. Therefore, the AU's decision in the case of Al 

Bashir, by disregarding the obligation to cooperate in combating impunity, forces its member 

states to act in violation of customary international law. 

3.2.3. Obligations under Multilateral Treaties  

A multilateral treaty is a legally binding agreement under international law among three or 

more sovereign states.
118

 As a pivotal source of international law,
119

 such treaties confer 

rights and impose obligations upon member states.
120

 Many African states are signatories to 

various multilateral treaties that demand accountability for perpetrators of international 

crimes. These legal instruments obligate each member state to act in good faith 
121

 and not act 

contrary to the object and purpose of the treaty.
122

 Among them:-  

i. Geneva Conventions 

The 1949 Geneva Conventions
123

 and their additional protocols
124

 are remarkable in that 

almost every country in the world has ratified them, making these agreements some of the 
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most universally accepted treaties in history.
125

 All African member states have ratified the 

four Geneva Conventions, with Protocol I ratified by 51 states, Protocol II by 50 states, and 

Protocol III by one African member state.
126

 Grave breaches of the Geneva Conventions are 

classified as war crimes, allowing for prosecution of responsible individuals by national 

courts or international tribunals such as the ICC.
127

 Sudanese President Omar al-Bashir faced 

ICC charges for war crimes.
128

 Therefore, the AUs decision of non-cooperation, risks 

undermining the fundamental purpose of the Geneva Conventions. The AU's decision for 

non-cooperation with ICC, particularly by member states bound by the Geneva Conventions, 

constitutes a clear violation of Article 18 of the VCLT.
129

 

ii. Genocide Convention   

Genocide Convention
130

 is a multilateral treaty that obliges its member states to cooperate in 

convicting perpetrators of the international crime of genocide.
131

 Member states must 

prosecute perpetrators, regardless of their personal status
132

, whether the crime was 

committed within their territory or elsewhere. They are also required to cooperate in 

extraditing perpetrators
133

 and to work with international courts.
134

  

Sudan, having acceded to the Genocide Convention in 2003 without any reservations, cannot 

claim unfair treatment under a treaty it voluntarily joined. The Convention has been ratified 

or acceded to by 153 states, including 38 from Africa.
135

 Consequently, states that are parties 
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to both the Rome Statute and the Genocide Convention are obligated under Article VI of the 

Genocide Convention to cooperate with the ICC in the proceedings against Bashir for the 

charge of genocide.
136

 Any African state that is a member of the Genocide Convention and 

votes against cooperation with the ICC is in clear violation of the Convention, undermining 

its purpose and objectives. 

iii. Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment (CAT) 

CAT
137

 is an international human rights treaty that imposes various obligations on its member 

states. These obligations include preventing torture,
138

 not extraditing individuals to countries 

where they risk being tortured
139

, treating torture as a serious crime within their legal 

systems
140

, prosecuting those suspected of torture
141

,extraditing those suspected of torture
142

, 

and investigating when there are reasonable grounds to believe that torture has occurred
143

 

among other duties aimed at combating impunity.
144

 

The CAT has been ratified by 174 states, including 52 from the African continent,
145

 

indicating that the majority of the AU member states have ratified the CAT. Torture is 

classified as an international crime under the Rome Statute, categorized as a crime against 

humanity.
146

 One of the charges against the Sudanese president by the ICC includes torture. 

Consequently, the AU's decision would compel African member states of the CAT to breach 

their obligation to cooperate, thereby undermining the primary objectives of the Convention. 

The AU's decision also conflicts with the Rome Statute, another multilateral treaty, which I 

will discuss in the next chapter.  
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3.3. UNSC Resolution 1593 (2005) 

 

UNSC holds the primary responsibility for maintaining and enforcing peace.
147

 UNSC 

resolutions are frequently adopted to facilitate the peaceful resolution of international 

disputes and to address threats to global peace and security.
148

 A resolution passes if at least 

nine of the fifteen UNSC members vote in favor and none of the five permanent members 

veto it.
149

  

Decisions made by the UNSC under Chapter VII of the UN Charter are legally binding on all 

states.
150

 The binding nature of these resolutions primarily concerns international peace and 

security.
151

 This scope, however, is not strictly limited to these areas. Since many significant 

international events can be seen as threats to peace and security, the SC's binding powers 

could potentially be vast.
152

Furthermore, under Article 103 of the Charter, the obligation to 

comply with a Council decision takes precedence over obligations under any other 

international agreements.
153

 Nearly all African states are members of the UN, which means 

they are legally obligated to comply with UNSC resolutions.
154

  

UNSC Resolution 1593 (2005)
155

 places the situation in Darfur under the ICC's jurisdiction 

without any conditions. The Council deems the investigation and prosecution of the atrocities 

in Darfur essential for restoring international peace and security as per Article 41 of the UN 

Charter. 

Any regional organization with a mandate to maintain international peace and security in line 

with the UN Charter cannot disregard the terms and implications of this resolution. The 
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resolution explicitly requires all States Parties to the Rome Statute, non-state Parties, and any 

parties involved in the Darfur conflict to cooperate unconditionally with the ICC.
156

 

Consequently, although Sudan is not a party to the ICC Statute, it is obligated to cooperate 

with the ICC due to UNSC Resolution 1593.
157

 Since, as per Article 25 of the UN Charter, 

UN member must accept and implement decisions made by the UNSC. Thus, Resolution 

1593 establishes a clear international legal obligation for Sudan, one that the state has not 

been fulfilling.
158

 

The AU also does not operate in a legal vacuum, but is one of the Regional Organizations 

which under Chapter VIII of the UN Charter must be consistent with the Purposes and 

Principles of the UN.
159

 The ICC may establish special cooperation with states non-party to 

the statute based on the consent of those state or if the cases referred by the UNSC. For 

UNSC referrals, there are three possible scenarios. Such as referral without any cooperation 

instructions, mandate requiring all UN member states to cooperate according to the ICC 

Statute, and finally the Security Council may shape a new cooperation regime that exceeds 

the ICC Statute's obligations.
160

 In the case of the Darfur referral, the UNSC required full 

cooperation from Sudan and all parties involved in the conflict. It also urged all states and 

appropriate regional and international organizations to cooperate fully with the Court.
161

  

Therefore, the AU decision is a clear violation of UNSC Res. 1593 (2005), and UN Charter 

should not be applied by AU Member States.  In other terms, this AU decision has been 

adopted ultra vires and invalid.
162

 Additionally, this decision creates competing obligations 

for member states of AU and UN, leading to a breach of their various international 

commitments. 

3.4.Principle of Universality  

Universal jurisdiction is traditionally defined as a legal concept that allows or requires a state 

to initiate criminal proceedings for certain crimes, regardless of where the crime occurred or 
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the nationality of the offender or victim. It overrides typical jurisdiction rules, which usually 

require a territorial or personal link to the crime.
163

 Emerging international law indicates a 

shift from a state-centric model that prioritizes sovereignty to one that places greater 

emphasis on humanity.
164

 The Geneva Conventions of 1949 play a pivotal role in this 

evolution, as they explicitly establish universal jurisdiction over grave breaches.
165

  

An international crime is universally recognized as a serious offense with global implications, 

transcending the jurisdiction of any single state. Due to its severity, such crimes cannot be 

adequately addressed by the state's usual legal processes alone.
166

  

The primary benefit of employing universal jurisdiction for prosecuting serious human rights 

violations is that it guarantees accountability. This is crucial when the state is not a party to 

the statute, a UNSC referral is unlikely, no specialized tribunal or domestic court exists, or 

when states lack the political will, resources, or a functional judiciary due to instability.
167

 

The establishment of the ICC to prosecute serious international crimes directly stems from 

this universal approach. The Statute contains the universal jurisdiction principle
168

 and grants 

the ICC the authority to try individuals for international crimes, regardless of their official 

position.
169

  

The establishment of the ICC has reshaped international justice, limiting the ability of 

countries to shield individuals from accountability, even if they are not Rome Statute 

members. However, the AU's stance weakens the concept of universal jurisdiction, 

complicating the ICC's efforts and pressuring member states to breach this principle. 
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Chapter Four 

4. Implications of AU Decision on Member State Obligations under the Rome Statute 

and AU Constitutive Act 

4.1. Introduction 

Every member state of an international organization is bound by the obligations outlined in 

its foundational instruments. The Rome Statute and the AU Constitutive Act are the founding 

documents for the ICC and the AU, respectively. These instruments outline specific 

obligations for their member states. So, in this chapter, the researcher will assess the impact 

of the AU's decisions on the commitments of its member states, focusing on both their legal 

duties and the legitimacy of the AU's decisions. 

4.2. International organization 

International organizations exist on the conceptual and legal spectrum between state 

sovereignty and legal obligation.
170

 While international institutional law lacks precise criteria 

for identifying an international organization, it is generally accepted that such organizations 

are established through international agreements and function under international law.
171

 

Academia and practice often lack a unified concept of international organizations.
172

The ILC 

has, on multiple occasions, opted not to establish a precise definitional framework.
173

 

However, in 2003, the ILC adopted a different perspective in its work on the responsibility of 

international organizations. This new approach defines an "international organization" as an 

entity governed by a treaty or other forms of international law that possesses international 

legal personality.
174

Likewise, the UN and the ICC operate as an independent entity.
175

 

Similarly, the AU is an intergovernmental organization a significant regional body that 

facilitates cooperation and links all 55 countries across the African continent.
176

  

4.3. Membership obligations 

Each member state of an international organization has specific rights and obligations 

resulting from its membership. Obligations are inherent to being a member, and states are 
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expected to fulfill these duties by adhering to the principle of cooperation, a fundamental 

modern legal principle.
177

 This duty to cooperate is sometimes explicitly outlined in the 

organization's constitutive documents.
178

   

4.4. Member states obligation under the Rome statute 

The Rome Statute is a multilateral treaty that imposes various obligations on its member 

states.
179

 These obligations includes duty to cooperate with the ICC
180

, implementing national 

measures,
181

 handing over perpetrators,
182

 protecting victims and witnesses,
183

 execution of 

sentences,
184

ensuring non-impunity,
185

addressing jurisdiction and admissibility 

difficulties,
186

and making financial contributions.
187

 These member-state obligations are 

critical to achieving the court's purpose and objectives. In this section, the researcher will 

evaluate some obligations under the statute and explore the implications of the AU's decision. 

4.4.1. Duty to Cooperate with ICC  

To ensure that the ICC can effectively exercise its jurisdiction over perpetrators, Part 9 of the 

Statute outlines a comprehensive framework for state cooperation with the ICC.
188

 This 

section outlines the procedures for the Court to request states to arrest and surrender accused 

individuals, as well as to seek other forms of assistance and cooperation from them.
189

 

i. Duty to Cooperate of State Parties to the Rome Statute 

Unlike national courts, the ICC lacks police or military forces to arrest suspects or collect 

evidence. Instead, the Court relies on the cooperation of national criminal justice systems.
190
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That is why the ICC's purpose and structure underscore that full cooperation from States 

Parties is crucial for its effective operation.
191

  

The Statute explicitly requires States Parties to cooperate with the Court.
192

 Article 86 

clarifies that this obligation extends beyond the specific forms of cooperation outlined in Part 

9 of the Rome Statute, encompassing all obligations set forth in the Statute.
193

  

The requirement for States Parties to "cooperate fully with the Court"
194

 means they must act 

promptly and diligently, adhering to the principle of good faith that governs the fulfillment of 

international obligations.
195

 Generally, States must fulfill this obligation in response to 

requests from the Court.
196

 

The Court's authority to request cooperation from states must be consistent with the Statute. 

If a request fails to meet the Statute's criteria, states may consult with the Court. In cases 

where a dispute arises between the Court and a requested state regarding the Court's right to 

make the request and the state's obligation to comply, the Court is expressly empowered to 

resolve the issue under Article 119 of the Statute.
197

 As a result, member states cannot ignore 

their obligations under the Statute, as it is the Court's responsibility to adjudicate 

jurisdictional matters. 

Member states were required to comply with the Court’s requests for the arrest and surrender 

of President Al Bashir.
198

 Even at the time the AU Assembly made its decision, thirty-four 

African states, holding a majority of seats in the Assembly, were parties to the Rome Statute. 

They had the option to reject the proposal of non-cooperation but chose not to.
199

 This 
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decision suggests that these member states implicitly violated their duty to cooperate with the 

Court and undermined the statute's objectives.
200

  

When the Court issued an arrest warrant for Al Bashir, several African states aligned with the 

AU's decision, disregarding their obligations under the Rome Statute. This illustrates how 

AU decisions can shield perpetrators and provide them with impunity in Africa. Al Bashir 

made his first trip to a Rome Statute state party, Chad
201

 followed by visits to Kenya
202

 and 

Djibouti.
203

However, none of these states took action to arrest him, violating their duties 

under the Rome Statute.
204

 

 If a member state of the ICC chooses to neither cooperate with the Court nor arrest the 

suspect, opting instead to follow the AU's decision, it derogates from its obligations under the 

Rome Statute. Conversely, if the state ignores the AU's decision, it breaches its duty to 

comply with the AU Constitutive Act. This creates a situation where the AU decision 

imposes competing obligations, forcing a state to breach one set of obligations while 

fulfilling another. 

ii. Duty Cooperation of non-state parties to the Rome statute 

Non-state parties to the Rome Statute still have legal obligations to the Court in certain 

situations. These states can accept the Court's jurisdiction for specific cases or agree to 

cooperate through an ad hoc arrangement or agreement.
205

 This suggests that cooperation 

with the Court by non-States Parties is voluntary. Once a non-State Party enters a voluntary 

cooperation agreement, it assumes an international responsibility to comply with the Court's 

requests.
206
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The obligation to provide cooperation and judicial assistance to the ICC can also be imposed 

on all UN member states via a UNSC resolution under Chapter VII of the UN Charter, as was 

done with the ICTY and ICTR.
207

 Article 13(b) of the ICC Statute also enables the UNSC to 

refer situations involving crimes within the ICC's jurisdiction, even if they occur outside the 

territories of state parties or are committed by non-nationals of state parties. This provision 

allows the ICC to act without needing a direct connection to a state party.
208

 Additionally, if 

the UNSC deems cooperation necessary to address a threat to international peace, it may 

mandate cooperation in cases referred by a state or initiated by the Prosecutor alone.
209

  

In the case of Sudan, the UNSC, through Resolution 1593, mandated that all involved 

countries fully cooperate with the ICC and its Prosecutor.
210

 As these states are parties to the 

UN Charter and have accepted the Council's authority under Article 25, the UNSC's power to 

impose cooperation obligations with the ICC is unquestionable, much like it did with earlier 

ad hoc tribunals it established.
211

 Consequently, Sudan is under an international legal 

obligation to cooperate with the ICC. As a Charter obligation, this duty takes precedence over 

any other commitments.
212

  

Therefore, the refusal of Sudan, other African states, and the AU's decision to restrict 

cooperation with the Court constitutes clear violations of international law. The AU's 

decision cannot serve as a defense, as it merely creates competing obligations. 

4.4.2. Obligation to fight impunity 

International criminal tribunals focus on justice and retribution. Prosecuting international 

crimes acts as a deterrent to future atrocities, which is a fundamental reason for the 

establishment of the ICC.
213

 International criminal tribunals operate on behalf of the 

international community.
214

 The obligation to combat impunity is reinforced by various 
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conventions, including through the duty to extradite or prosecute.
215

 Some scholars suggested 

that the Court would be a watchdog court monitoring its States parties’ duty to investigate 

and prosecute perpetrators of international crimes, by means of the principle of 

complementarity.
216

 

The ICC plays a crucial role in addressing impunity for international crimes.
217

 By providing 

a platform for international justice, the ICC helps to ensure that individuals who commit 

atrocities are held accountable, especially in situations where national courts are unable or 

unwilling to prosecute.
218

 The ICC contributes by ensuring that the most severe crimes are 

punished and by promoting respect for international law.
219

 States also needs to collaborate 

with the ICC to address serious violations, rather than allowing perpetrators to escape justice. 

Without such cooperation, the impunity gap will remain open.
220

 So, acting in line with the 

Statute or cooperating with the Court is a way of fighting impunity. 

Furthermore, UN member states have pledged to collaborate with relevant international 

tribunals to address impunity for serious crimes, especially those of international 

significance, in accordance with the rule of law.
221

 The AU Constitutive Act also condemns 

and rejects impunity.
222

Therefore, it is essential to prosecute perpetrators through national, 

regional, or international mechanisms, in line with international law, to ensure 

accountability.
223

 

Therefore, despite the Rome Statute, the AU Constitutive Act, and other international legal 

instruments advocating for the fight against impunity and the enforcement of accountability 

for international crimes, the AU's decision to encourage its member states not to cooperate 

with the ICC reveals a preference for shielding perpetrators from accountability. 
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4.4.3. Obligation to arrest and surrender of perpetrator  

Article 63 of the Statute requires that ICC proceedings be held with the indicted person 

present, specifically the suspect during the pre-trial stage and the accused after charges have 

been confirmed. Without arrests, the judicial process cannot proceed; ICC judges are unable 

to determine guilt or innocence, and victims do not have the opportunity to be heard.
224

 

States Parties to the Statute are required to fully cooperate with the ICC 
225

and to have 

national laws in place to execute all cooperation requests from the Court.
226

 Furthermore, 

UNSC Resolution 1593 obligates states to cooperate with the ICC, including fulfilling 

requests for the arrest and surrender of Al Bashir.
227

 

On the other hand, when an alleged perpetrator remains at large, it compromises the 

collection and preservation of evidence and threatens the safety and well-being of potential 

witnesses and victims. It also enables the perpetrator to possibly continue committing crimes 

and fails to deter other or future offenders. As a result, failure to execute arrest warrants 

fosters a climate of impunity.
228

 Therefore, member states of the ICC and the UN Charter are 

obligated to arrest Al Bashir. The AU's decision not to cooperate in his arrest constitutes a 

clear violation of international law.  

4.5. AU Constitutive Act 

The AU Constitutive Act gives the African Union the power to create common policies, 

oversee their implementation, and ensure that member states adhere to them.
229

The AU 

Assembly is also authorized to make binding decisions
230

and prevent any member from 

failing to meet its obligations.
231

 However, this authority does not extend to making decisions 

that would force a member state to breach other treaty obligations or create conflicting 

commitments. 

The AU Constitutive Act outlines various objectives that member states are required to 

uphold as part of their commitment to the union. One key goal is to promote cooperation 
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between member states and relevant international organizations to enhance Africa's global 

standing and address international issues effectively.
232

 This demonstrates how the AU 

Constitutive Act encourages cooperation between African states and global organizations. 

The AU Constitutive Act also obligates member states to work together in promoting peace, 

security, and stability. This includes preventing conflicts, resolving disputes through peaceful 

means, and supporting the AU's mechanisms for conflict prevention, management, and 

resolution.
233

  

Furthermore, the AU can be seen as a regional organization that plays a crucial role in 

maintaining peace and security in Africa, adhering to the principles and purposes of the 

UN.
234

 Member states commit to promoting and protecting human and people's rights in line 

with established human rights instruments.
235

 Article 4(h) of the AU Constitutive Act 

mandates the AU to intervene in cases of grave circumstances, such as war crimes, genocide, 

and crimes against humanity, as well as serious threats to legitimate order, to restore peace 

and stability within AU member states. Additionally, Article 28 of the Protocol on the 

ACJHR requires the AU to uphold human rights instruments.  

With this analysis, it is clear that the presence of international crimes provides a basis for the 

AU to take appropriate actions, including intervention and to facilitate the prosecution of 

those responsible for such crimes. Therefore, as per the AU Constitutive Act, member states 

need to cooperate with international organizations to ensure human rights protection and 

punish perpetrators. This demonstrates how the AU's decision contradicts its own founding 

principles.  

The ICC and the AU share are international organizations whose goals include curbing 

impunity.
236

 Unfortunately, despite legal obligations for African nations to cooperate with the 

ICC, a significant challenge the Court faces in Africa is the lack of cooperation, which 

obstructs the accountability of those responsible for international crimes.   

Following the AU's decision urging member states not to cooperate in the arrest and 

surrender of President Omar Al Bashir, countries such as Chad, Kenya, Djibouti, and Malawi 

hosted Bashir during state visits without arresting him. This happened despite the ICC's 
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requests for assistance and these countries' obligations under the Statute to fully cooperate 

with the Court in investigating and prosecuting crimes within its jurisdiction.
237

 This situation 

illustrates how some African states have disregarded their international obligations 

Generally the AU's decisions are expected to align with their objective, which includes 

ensuring that member states work towards common regional goals. In this context, the AU's 

decision need to encourage international cooperation, prevent inter-state conflict that might 

arise if an AU member states arrests Al-Bashir, and promote and defend African common 

positions, peace, security, and stability on the continent.
238

 Therefore, the AU Assembly 

contrarily make a decision for non-cooperation with the ICC it will be contradict with its 

objective of the constitutive act.  

4.6. The legality reasons given by the AU for the decision 

The AU offers certain justifications for its decisions on non-cooperation. This section will 

assess the legality of these justifications.  

4.6.1. Peace vis-a-vis justice  

The AU argues that prosecuting Al Bashir complicates or undermines their peace 

negotiations efforts in Sudan.
239

 Proponents also claim that prosecuting key leaders 

responsible for atrocities makes it difficult to persuade those in power to end or reduce 

violence. However, the ICC significantly promotes international justice and peace and has a 

major impact on crime prevention, as its prosecutions pose a clear threat to high-ranking 

individuals who commit serious crimes.
240

 

The ICC aims to end impunity. Peace-building efforts that ignore justice are likely to fail. 

The Rome Statute seeks to achieve both peace and justice through distinct mechanisms.
241

It 

establishes the ICC's jurisdiction over international crimes to uphold justice. Concurrently, it 

empowers the UNSC to defer prosecutions in the interest of maintaining international peace 

                                                           
237

 Alexander K. A. Greena Walt, Introductory note to the ICC: Decisions under Article 87 (7) of the statute on 

the failure by  the  Republic of Malawi and the Republic of Chad  to comply with the cooperation request issued 

by the court concerning the arrest and surrender of Al-Bashir  and AU response, “International Legal Materials”, 

Vol. 51, No. 2 (2012), pp. 393-417 
238

 AU Constitutive Act, Art 3 
239

 The AU Peace and Security Council argued that “the arrest warrant could undermine efforts for peace in 

Darfur and urged the UNSC to invoke Article 16 of the Statute to suspend the indictment for a year, stating that 

prosecution might not serve the interests of victims, justice, or peace”. After the arrest warrant was issued, the 

Peace and Security Council released a communiqué regretting the decision. (AU Doc. 

PSC/MIN/Comm.(CXLII)p2,3,7, 9) and AU Doc. PSC/PR/C Comm. (CLXXV), par. 1–3, 5, and 6. 
240

 Catherine Gegout, The International Criminal Court: limits, potential and conditions for the promotion of 

justice and peace “Third World Quarterly,’’ Vol. 34, No. 5 (2013), pp. 800-818 
241

 Rome statute preamble  



`34 
 

and security under Chapter VII of the UN Charter.
242

 Thus, it is unreasonable to argue that 

prosecution will undermine peace efforts. 

The AU's decision not to cooperate with the ICC, citing the UNSC's failure to act on its 

deferral request also is not reasonable; because it just blaming the Court for the Security 

Council's inaction. The AU's deferral request was directed to the UNSC, not the Court, which 

only performs judicial functions.
243

 Acting on a deferral request does not mean granting it; 

the UNSC can only grant a deferral
244

 if it determines it will contribute to the maintenance or 

restoration of international peace and security.
245

  

Furthermore, Article 16 of the Rome statute allows the UNSC to choose the best means to 

maintain or restore peace in specific situations. The UNSC referred the Darfur case to the 

ICC, it acknowledged that enduring peace necessitates justice, and any comprehensive 

resolution for Darfur must include it.
246

 The UNSC's response to the Darfur conflict was a 

test of its commitment to combat international crimes effectively and protect civilians.
247

 So, 

the referral was part of a broader strategy that combined criminal prosecutions with targeted 

sanctions and peacekeeping efforts.  

Even if the AU argued that the arrest warrant against Al-Bashir might complicate the peace 

process, Sudan's peace situation was already fragile, and deferring the warrant wouldn’t 

provide a solution. Additionally, as of today despite Al-Bashir being ousted from power, 

Sudan remains in conflict, and Al-Bashir has not surrendered to the ICC even after losing his 

authority.
248

 Sudan remains engulfed in a civil war that erupted in April 2023 between the 

Sudan Armed Forces (SAF) and the Rapid Support Forces (RSF). Numerous towns and 

villages have been devastated and severe human rights violations are occurring.
249

 Despite 
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this, the African Union has not altered its position on the matter. Therefore, the AU's 

argument for the decision has no legal basis in securing peace in Sudan.  

4.6.2. Immunity  

Another argument presented by the AU for its decision is sitting heads of state should have 

immunity from prosecution.
250

 However the substantive claim regarding head of state 

immunity is held by the state, not the individual. Therefore, Bashir can’t assert this claim as a 

personal right.
251

  

The UNSC Res.1593 mandates Sudan to "fully cooperate and provide any necessary 

assistance" to the ICC, without exceptions for head of state immunity. So, Sudan is under 

obligation as per Articles 25 and 103 of the UN Charter. Since immunities can be waived by 

the relevant state and do not have the status of jus cogens,
252

 they do not override the 

provisions of the Charter.
253

 Consequently, Resolution 1593 prevents Sudan from asserting 

head of state immunity.
254

  

On the other hand, state parties to the statute are obligated to respect the ICC's exclusive 

authority to adjudicate the applicability of immunities in specific cases.
255

 The determination 

of immunity issues falls within the jurisdiction of the ICC, rather than the AU or individual 

state parties. Furthermore, the requested state is required to notify the Court and provide 

pertinent information to facilitate the resolution of immunity concerns.
256

 Consequently, the 

AU's decision regarding immunity of Al Bashir is deemed ultra vires. 

The AU cannot use Article 98(1) of the Statute to justify its decision. The notion of immunity 

for heads of state before international courts has been widely rejected
257

 there has been an 

increase in prosecutions of heads of state by international courts, reflecting broad acceptance 
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of such prosecutions.
258

 With over 124 State Parties to the Statute, each having ratified 

Article 27, renounced any claims to immunity for their top officials.
259

 The ICC seeks the 

arrest of individuals for international crimes, and customary international law no longer 

provides immunity for heads of state in such cases.
260

 

Member States have authorized the ICC to prosecute serious international crimes. Refusing to 

surrender a Head of State undermines this mandate. Customary international law now 

includes an exception to Head of State immunity when international courts seek to arrest 

individuals for international crimes.
261

 Therefore, invoking Article 98(1) of the Statute by the 

AU or states is irrelevant, as there is no conflict between obligations to the Court and 

customary international law. 

4.6.3. Does the ICC Disproportionately Focus on Africa? 

The AU has criticized the ICC for focusing exclusively on crimes committed in Africa.
262

  

While it is true that many cases before the ICC are from Africa due to the prevalence of 

atrocity crimes there, the ICC has also conducted preliminary investigations globally. These 

include investigations in Iraq, Venezuela, Colombia, Afghanistan, Georgia, Sri Lanka, Gaza, 

Honduras, South Korea, Bangladesh/Myanmar, the Republic of the Philippines, and 

Ukraine.
263

  

On the other hand, the ICC's operations can be challenged through admissibility 

procedures.
264

The complementarity principle ensures that the ICC's jurisdiction is secondary 

to national jurisdictions. A case is admissible before the ICC only if a State Party is unwilling 

or unable to prosecute the perpetrator independently and effectively.
265

 This means the ICC 

intervenes only when a state is inactive, reluctant, or unable to handle the case. So, states or 

suspects can challenge the admissibility of cases before the ICC if a state is able to 
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investigate and prosecute the perpetrator case.
266

 However, the AU does not argue that 

African states can handle these cases effectively; instead, it criticizes the ICC solely based on 

the number of cases.   

Furthermore, many cases brought before the ICC are self-referrals. For example, the cases of 

Joseph Kabila in the DRC (2004)
267

, Yoweri Museveni in Uganda (2004),
268

 François Bozizé 

in the Central African Republic (2005)
269

, and the government in Mali (2012)
270

 were 

referred by their respective state governments. This indicates that African state leaders often 

use the ICC to act against rebels, reinforcing their own regimes and authority, effectively 

turning the ICC into a political instrument.
271

 Additionally out of the nine situations before 

the Court, only the Kenya situation did the Office of the Prosecutor initiate the investigation 

independently.
272

 Therefore, it is inaccurate to conclude that the ICC has targeted African 

leaders.  

Also, Seeing ICC norms as merely an effort to advance Western interests ignore the strong 

support from Africa, where thirty-three out of fifty-five countries have ratified the ICC 

statute. It's important to acknowledge that the Rome Statute isn't just a Western construct; it's 

a shared heritage of humanity, including Africa.
273

  Therefore, the AU's use of this argument 

lacks a solid legal foundation and undermines member states' obligations under the Statute. 

4.7. The AU decision in line African Human Right legal instrument  

Human rights must be safeguarded at the international, regional, and national levels. The key 

African human rights instruments, including the African Charter on Human and Peoples’ 
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Rights (Banjul Charter),
274

 the Protocol to the African Charter on Human and Peoples' Rights 

on the Rights of Women in Africa (Maputo Protocol),
275

 the African Charter on the Rights 

and Welfare of the Child
276

, the African Youth Charter,
277

 and the African Union Convention 

for the Protection and Assistance of Internally Displaced Persons in Africa,
278

 have been 

established to safeguard human rights across the continent. 

The AU is expected to act in way ensuring the implementation of those human right 

instruments, and ensuring accountability for human rights violations or the perpetrator. 

However, the AU still lacks a robust mechanism to hold perpetrators accountable. Even 

regional efforts to address specific crises in Africa have often been undermined by a lack of 

political will and leadership, leaving countless civilians trapped in conflict without support.
279

 

So, the AU's decision is a clear indication of this shortcoming. 

Al-Bashir's indictment stems from severe human rights violations in Darfur since 2001, 

where brutal attacks by the Janjaweed militia led to widespread displacement.
280

 The UNSC 

referred the Darfur situation to the ICC, highlighting the displacement of over 1.65 million 

people and more than 200,000 refugees in Chad.
281

 The ICC issued arrest warrants in 2009 

and 2010 for crimes including murder, torture, and genocide.
282

 The ICC serves as a court of 

last resort for human rights, but the AU's decision to urge non-cooperation with the ICC 

reveals a troubling inconsistency with its human rights instruments.  
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The African Court of Justice and Human and Peoples' Rights has proposed prosecuting 

international crimes.
283

 However, it prevents the Court from charging any serving AU head of 

state, government, or senior state officials during their tenure,
284

 which suggests that African 

leaders are shielding themselves from accountability. Additionally, the prolonged delay in 

signing the Protocols and Statutes, along with the slow process of obtaining the necessary 

fifteen ratifications for the Court's operation, further indicates that African leaders may not be 

fully committed to combating impunity.
285

 As a result, the African Court is unlikely to be a 

viable option for convicting perpetrators like Al-Bashir. The disregard of ICC requests by 

African states and the support for the AU's non-cooperation decision leave the victims in 

Sudan in a precarious situation, without a clear path to justice and potentially enabling human 

rights violators to evade accountability. 

Generally, the AU's decision to shield President Bashir of Sudan has set a troubling precedent 

for African heads of state and government. It undermines state parties' obligations under 

human rights legal instruments, fosters impunity for perpetrators of international crimes, and 

creates a dangerous environment where human rights violators can act with relative safety. 

4.8. Regimes Conflicts 

All states are legally obligated to uphold duties arising from international legal instruments 

they accept.
286

 Regimes conflicts under international legal obligations emerge when a state’s 

parties bound by two treaties faces contradictory obligations and cannot fulfill its 

commitments to both simultaneously.
287

  

The AU member states have ratified treaties that require cooperation with the Court, while 

the AU has issued a decision urging non-cooperation. Article 23(2) of the AU Constitutive 

Act and its purpose and objective of the act, impose obligation on member states to comply 

with assembly decision. This creates a regime conflict between the AU's decision and other 

international legal obligations of member states to arrest and surrender President Bashir to the 

ICC.  
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The AU member states ratify several human rights instruments that obligate them to act in 

ways that uphold the purpose and objectives of these treaties. However, the AU's decision 

undermines these objectives by potentially allowing perpetrators to evade accountability. 

Moreover, AU member states are bound by Article 25 of the UN Charter to comply with 

UNSC resolutions. Since the situation in Sudan was referred to the ICC through UNSC 

Resolution 1593 (2005), AU member states are obligated to adhere to this directive. This 

creates further conflict between the AU's position and the obligations of its member states 

under international law, potentially leading to breaches of various commitments. However, 

under Article 103 of the UN Charter, member states are required to prioritize their UN 

Charter obligations over any other regional legal commitments. As a result, member states 

needs to balance these Regimes conflict in line with the UN Charter. 

In general, this regime conflict generates legal uncertainty and diplomatic tensions, both 

within Africa and in the broader international community. The fragmentation of ICC 

jurisdiction undermines the effectiveness of international criminal law by creating conflicting 

legal obligations and potentially enabling impunity for perpetrators.
288

 Therefore, African 

states are required to cooperate with the ICC to fight impunity by neglecting the AU decision. 
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Chapter five 

5. Conclusion and Recommendation 

5.1.Conclusion 

The ICC was widely welcomed at its establishment, with strong support from Africa. 

However, as the Court began its operations, most of its cases originated from Africa, 

primarily due to on-going atrocities on the continent and weaknesses in national and regional 

judicial systems. This focus on African cases eventually led to tensions between the ICC and 

the AU. 

The AU's decision to urge its members not to cooperate with the ICC regarding the arrest of 

Sudanese President Omar al-Bashir presents complex legal challenges. This decision 

underscores the tension between the obligations of AU member states under the AU 

Constitutive Act and their responsibilities as parties to the Rome Statute of the ICC, as well 

as their duties under general international law. It also risks causing member states to breach 

their international legal obligations. 

The study has explored the underlying reasons for the confrontation between the AU, the 

ICC, and the UNSC. It has assessed the legality of the AU's non-cooperation decision, its 

implications for member state obligations, and the alignment of the AU's stance with its own 

objectives and the general principles of international law. 

The analysis reveals that the AU's decision creates a significant conflicting of obligations for 

its member states that are also parties to the Rome Statute. While the AU has the authority to 

issue binding decisions for its members, this particular decision seems to contradict the 

explicit duty of ICC State Parties to cooperate with the Court. This also creates conflicting 

obligations for AU member states, as they are required to comply with UNSC Resolution 

1593. This raises questions about the compatibility of the AU’s stance and the obligations of 

its member states with the ICC statute, the UN Charter and the AU Constitutive Act, which 

emphasize the promotion of international cooperation. 

The study also revealed that the AU's rationale for non-cooperation lacks a solid legal 

foundation. For instance, their claim about prioritizing regional peace efforts is debatable, as 

justice and accountability are crucial for attaining lasting peace and reconciliation. Moreover, 

the AU's criticism of the ICC for allegedly targeting African leaders is unjustified, especially 
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when no alternative measures for justice for African victims are proposed. Immunity, 

likewise, cannot serve as a valid defence for those perpetrators. The AU's also decision risks 

undermining its own objectives related to human rights protection and the fight against 

impunity.  

When making such decision, the AU must provide options for the victims in Sudan and 

ensure that those responsible for international crimes are held accountable. However, even 

after Al Bashir was removed from power, the AU has not made any attempts to ensure 

accountability. 

In conclusion, the tensions between the AU and the ICC underscore the necessity of carefully 

balancing regional and international obligations, along with the principles of 

complementarity, state sovereignty, and the global community's duty to ensure accountability 

for the most serious crimes a major challenge in Africa. 

 

5.2.Recommendation    

 Africa has witnessed extensive human rights violations and atrocities, making justice 

for victims an urgent priority. With Sudan still grappling with on-going human rights 

abuses due to the civil war, the AU should prioritize strengthening criminal justice 

systems within the region, rather than politicizing the role of the ICC. 

 The AU's decision has resulted in member states breaching various international legal 

obligations. Therefore, when making decisions, the AU should prioritize legal 

considerations over political interests. 

 The AU should avoid attempting to resolve conflicts through non-legal means, as this 

can inadvertently create safe havens for perpetrators.  

 The ICC is a preferred option when domestic and regional courts are unable to 

effectively address impunity and provide justice to victims. In this context, the AU's 

decision discourages its members from seeking justice without offering an alternative 

solution for victims in the region. 

 Many atrocity crimes in Africa are often perpetrated by ruling governments. Holding 

heads of state accountable for these crimes sends a powerful message that the 

international community will not tolerate impunity. The AU's decision in this regard 

warrants careful consideration. 
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 The AU should engage with the UNSC to address concerns about deferrals and 

advocate for reforms in UNSC powers, rather than making decisions that undermine 

the ICC's judicial efforts and strain the relationship between Africa and the Court 

 AU Member States must be ready to prosecute international crimes and should 

commit to establishing a strong regional criminal court or enhancing their national 

judicial systems rather than merely criticizing the ICC. 

 The AU should recognize that the ICC cannot address any shortcomings in the Rome 

Statute; its role is to interpret and apply the Statute as a judicial body. Therefore, 

using the issue of deferral as a justification for the AU's decision to withhold 

cooperation member state obligation is not a rational approach. 

 The ICC’s independence has been threatened by external attempts to control it. Some 

states, including in Africa, have misused the court for political purposes, undermining 

its role in international justice. To preserve its integrity, the international community 

should refrain from instrumental zing the Court. 

 The enforcement of ICC decisions is crucial. Although the Court may issue arrest 

warrants or deliver judgments, its ability to enforce penalties or ensure compliance 

depends significantly on international cooperation and the willingness of states to 

implement its rulings. For example, Article 87(7) underscores the ICC’s limited 

enforcement mechanism. In cases of complete noncompliance by a State Party, the 

Court can only acknowledge the issue and refer it to the Assembly of States Parties or 

the UNSC. While the Assembly can address issues such as the Court’s budget, amend 

the statute, and adjust the number of judges, it lacks clear authority to take direct 

action against noncompliant State Parties. Therefore, the ICC needs more effective 

enforcement mechanisms to deter future atrocities and contribute meaningfully to 

reconciliation and stability in conflict-affected regions. 

 Since the UN and the ICC signed a cooperation agreement in 2004, the UN can 

leverage this arrangement to mobilize states in Africa to support the ICC's objectives. 

The political pressure that comes with UN support can be significant. Therefore, the 

UN should actively support the ICC in encouraging cooperation from African states to 

uphold international peace and security. 

 Enhancing positive dialogue among stakeholders, clarifying the legal framework, and 

exploring alternative accountability mechanisms that address the concerns of both the 

AU and the ICC are essential. 
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