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ABSTRACT 

Competition is the cornerstone of a free-market economy. Without competition a free-market economy calIDot yield the expected benefits and fmits to bring about sound economic development. However, competition requires the public control to protect it from being abused by private firms. This means the govenunent has to intervene in the market to control how businesses are transacting. But the mechanism of intervention matters. The government has to intervene in the market to control market imperfections, and to promote and maintain competitive markets through the arms of competition policy and competition law. This competition policy and law should also be well designed taking into account once country's specific development goals to have effective competition regime. As such, it also requires effective enforcement institutions to achieve the desired goals and benefits. However, there are many challenges to adopt effective competition policy and law and to establish effective enforcement institutions. On top of that, there are so many constraints to implement competition policy and law effectively. This, in effect, makes the public to miss benefits of competition. In order to maintain and promote competition and competitive markets, Ethiopia has promulgated her recent competition law named "Trade Practice and Consumers' Protection Proclamation No.685/2010". Therefore, if Ethiopia implements this Proclamation effectively the public will secure benefits of competition and fruits of a free-market economy. Of course there are some issues related to the legal and the institutional framework of the Ethiopian competition law which might affect the effective enforcement the law that those require the amendment of the law. 
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1.1. BACKGROUND 

CHAPTER ONE 
INTRODUCTION 

It is important to note the economic system where competition has a role to play. Based on the role 
of the state in the economy, there are various economic systems such as planned or command 
economy, free-market economy and mixed economy.! In a planned economy, the state directly or 
indirectly operates the economy.' And the participation of private firms or individuals in the 
economic life is either prohibited or at best very limited.' In a planned economic system, market is 
not recognized as the mechanism to allocate resources. Thus, such economic system does not 
entertain market competition. 

In the mixed economy, two models of control of an economy exist side by side, sometimes 
reinforcing each other, and sometimes in some degree of confusion, if not actually in antago ni sm.' 
One of these models is where the state does not itself take over any sectors of the economy, but 
seeks through a variety of regulatory and other mechanisms to influence the conduct of economic 
actors, who are private parties. The other model is where the state actually enters into production, 
and moves from control to the management of the economy. Here market competition has some 
role in the economy. 

In a free market economy, the market is employed as the mechanism to allocate resources in the 
economy.' "The market" is the mechanism by which supply and demand interact. In a free market 
economy; the market is made up of private sectors with the minimum state intervention in the 
regulation of the economy. There are different market structures or arrangements such as perfectly 
competitive market, oligopoly and monopoly." In a perfect market, both buyers and sellers would 
be price takers in that they could not influence market price by withholding their sales or purchases 
and would have to accept the going price.' For there are "external costs" and "public goods", a 
perfect market would not necessarily produce an optimum allocation of the nation's productive 
resources and government interference can give a preferabl e allocation." As soon as individual 
firms are in a pos ition where they can influence price, imperfect competition is said to exist. 9 

Monopoly is a situation where there is a single seller in the market, which is usually taken as the 
polar opposite of perfect competition.'o And an oligopoly is a market characterized by a small 
number of firms who realize they are interdependent in their pricing and output policies." 

IEdith H. Whetham and Jean L Currie, The Economics of African Countries, (Cambridge at the University Press, 
1969), P.145 
2 Ibid 

3 Ibid 
" Yash Ghai, "Law in the Political Economy of Public Entemrise, (Africa Perspectives), Uppsala offset center AB, 
1977, p.18 
, A Berkely Hill , An Introduction to Economics, concepts for students of Agriculture and Rural Sector, (CAB I, 3'd 
Edition, 2006), p.63 
6 Clair Wilcox , Public Policies Toward Business, (Richard D.Irwin, Inc. Homewood, Illinos, Fourth, Edition, 197 1), 

~3 
A Berkely Hill , Supra note 5, p. 64 

8 Clair Wilcox, Supra note 6, p.66 
9 Ibid 
10 As elaborate in R.S. Khemani and D.M. Shapiro's Glossary of Industrial Organization Economics and 
Competition Law; and as cited by Gebremedhine Birega, Preliminary Country Paper of Ethiopia on Competition 
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A free market economy assumes especially free competition between business entrepreneurs; as a 
result monopolies are, as a rule, regarded with disfavour.l2 Competition is the co rnerstone of a free­
market economy.13 It refers to a situation in a market in which firms or sellers independently strive 
for the patronage of buyers in order to achieve a particular business objective, e.g. profits, sales 
and/o r market share." Competition has the benefits such as decentralized decision-making by 
firms, promotes effi cient allocation of society's scarce resources, increases consumer welfare and 
gives rise to dynamic efficien cy in the form of economy as a whole. l5 These benefits are also call ed 
benefits of competition. 

However, the private acts or conducts of competitors may deprive the public these benefits of 
competition. The firms may gain market power, by limiting competition by erecting barriers to 
commerce, entering into collusive arrangements to restrict prices and output, and engaging in other 
anti-competitive business practi ces.'6 In the modern Western state freedom of competition is 
emphasized, but at the same time it is realized that under certain circumstances state regulation is 
necessary-not to restrict competition, but to secure and strengthen it. l ' This denotes that 
competition is not an article of faith,'S and there must be public control to secure benefits of 
competition. To this end, countries adopt competition policy and law. Competition policy is defined 
as spanning the broader set of measures and instruments that may be pursued by governments to 
enhance the contestability of markets.19 Although competition policy, in terms of content and 
direction, is conditioned by the domestic structure and international relations of the economy 
concerned, its objective should be the promotion of economic efficiency.20 

Competition law is an essential part of the economic constitution of a free market economy." It is 
made for the maintenance and promotion of competition." And the agreements which have the 
effect of limiting competition, mergers which harm competition process and abuse of a dominant 

Regime: Capacity Building on Competition Policy in Select Countries of Eastern and South Africa (7UP 3 
PROJECT). at http://www.Cuts-international.org/7UP 3/Ethiopia-final.doc ,visited on 101712010 
11 Ibid 
12 J NEETHLlNG, VAN HEERD-NEETHLlNG Unlawful Competition, 2"d Edition, 2008 , Lexis Nexis Group 
Worldwide, p.2 
1J Bahaa Ali EI Dean and Mahmound Mohieldin, "On the Formulation and Enforcement of 
Competition Law in Emerging Economics: The Case of Egypt," Working Paper 60. The Egyptian 
Center for Economic Studies , Cairo , September 2001, at 
http:/(www.eces.org.eg.Downloads/ECESWp60.pdf. visited on 20/9/2009 
"Gebremedhine Birega, Supra note 10, p.6-7 
"The World Bank and OECD, A Framework for the Design and Implementaiton of Competition Law and Policy, 
(The World Bank and OECD, 1999). At 
http:! (rru.worldbank.org/Documents / PaperSLinks/2427.pdf, visited on 7/ 10/ 2009 
16 Ibid 
17 J NEETHLlNG, Supra note 12, p.13 
t8 Symposium on Enterprise Law of the 80s, Entemrise Law of the 80's, European and American Perspectives on 

Competition and Industrial Organization, (Luxemburg, 1979), P. 205 

19 Bernard Boekman and Petros C. Mavroidis, "Economic Development. Competition Policy and the WTO," Policy 

Research Working Paper 29 17. World Bank, Washington, D.C., October 2002, P.4 

20 Bahaa Ali El Dean and Mahmound Mohieldin, Supra note 13 
21 The World Bank and OECD, Supra note 15 
22 J NEETHLlNG, Supra note 12, p.IO 
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position or monopolization are the areas of competition policy which the competition law should 
effectively address them.23 These are anti-competitive practices which the substantive provisions of 
the competition laws of different jurisdictions are made to tackle. 

Historically, Canada and the United States were among the first countries to introduce competition 
law, in 1889 and 1890 respectively.2. Many European countries introduced competition laws in the 
1950s, after World War II. Most developing and transition countries did not introduce competition 
laws until 1990s.25 The two dominant systems, which have been transplanted to many developing 
countries, are the U.S. and the European Union systems. 26 

Adopting effective competition policy and law is the first step to reap the benefits of competition. 
On top ofthis, competition policy and law have to be enforced effectively. So there must be efficient 
enforcement authorities to implement and enforce the same. Establishing a competition agency is 
an integral part of introducing competition law." Given its pivotal role, the establishment of an 
efficient agency is imperative if competition law is to be introduced as it is the enforcement policy 
that will determine the practical impact of the legislation.2B 

Vigorous law enforcement against collusive behavior, abuse of dominant pOSition, and 
anticompetitive mergers requires effective enforcement institutions." The competition authorities 
need to have proper legal powers to implement the competition laws effectively. A competition 
agency must have a transparent, independent and impartial administrative structure; qualified staff 
and adequate resource to enforce the law effectively.30 The establishment of an impartial and 
independent competition authority has been viewed as the best watch dog of fair competition.31 

The main features of an effective competition Commission have been identified as: "independent, 
insulated from political interference, ... transparent, ... subject to checks and balance, ... "32 In 
enforcing the competition law, there must be public enforcement. And it is the vigilance of public 
law enforcement, which provides the drive towards conformity.33 

In Ethiopia, the Haile Sellassie era (Imperial era) economic policy was encouraging market 
competition. However, the Derg regime had adopted command economy where competition did not 

23 Bahaa Ali El Dean and Mahmound Mohieldin, Supra note 13 
24 World Bank, "Building Institutions for Markets: Competition." World Development Report (WOR) 2002. World 
Bank, Washington, D.C., 2002, at 
http:/ / /web.worldbankorg/external/default/WDScontentserver/IW3P/Ib/2011/10/05/0009 
4946 01092204010635/additional/310436360 20050006102139.pdf, visited on 7/10/2009 
25 Ibid 
26 Ibid 
27 Bahaa Ali El Dean and Mahmound Mohieldin, Supra note 13 
28 Ibid 
29 OECD, "Stock-Taking of Experience with Review of Competition Law and Policy," From: Glbal 
Forum of the Organizaion for Economic Co-operation and Development (OECD), Paris, 12-13 
February 2004, at 
http://www.oecd.org/documentf56/0%2c2340%cen 2649 37463 177731256 1 1 37463%2c 
oo.html, visited on 7/10/2009 
30 Bahaa Ali EI Dean and Mahmound Mohieldin, Supra note 13 
31 World Bank, Supra note 24 
32 Bahaa Ali El Dean and Mahmound Mohieldin, Supra note 13 
33 A.D. Neale, The Antitrust Laws orthe United States or America, Cambridge at the University Press, 2"d, 1970, P. 

373 
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have the role in the economy. After the fall of the Derg regime, the present regime has adopted the 
free-market economic policy," where the private sectors should have major role in the economic 
development and growth.35 The Transitional Period Economic Policy provides that all actors in the 
economy should interact in the competitive market environment.36 If public enterprises or state­
owned enterprises are to participate in the economy, they do so only on the basis of principle of 
profitability and free competition.37 Moreover, it is stated that free-market economy can playa role 
in fastening the economic development only where there is strong market competition.3• In the 
free-market economy where there is no strong market competi tion, the market cannot efficiently 
allocate the scarce economic resources." These documents denote that there is a need to have 
strong competition in the Ethiopia's markets. 

Ethiopia has been taking different policy measures and reforms toward the building of a free­
market economy. The adoption of competition law is one of those measures. In line with free 
market economic policy, Ethiopia adopted her competition law in year 2003. This law was named 
as "Trade Practice Proclamation No. 329/2003".40 Presently, this proclamation was repealed and 
replaced by the newly adopted Proclamation called "Trade Practice and Consumers' Protection 
Proclamation No. 685/2010" (hereinafter called as "Proclamation"), which came to force as of 16th 

of August 2010.41 This Proclamation No.685/2010 is expected to maintain and promote 
competition, and protect consumers' interests in a better manner than the repealed proclamation. 
The Proclamation provides for its rationales in its Preamble, and its objectives under Art 3. The 
scope of application of the Proclamation is stated under Art 4. The Proclamation is applicable to all 
persons undertaking commercial activities and to any transactions in goods and services with in 
Ethiopia; and commercial activity outside Ethiopia if it has adverse effect in Ethiopia. However, 
there are exemptions provided under this provision where the Proclamation has no applicabili ty. 
The substantive provisions of the Proclamation concerning anti-competitive practices are covered 
under part two of the Proclamation which is classified into three chapters. This part of the 
Proclamation covers abuse of market dominance; collusive agreements, concerted practice, and 
decision by association; and regulation of merger and unfair competition. And part four of the 
Proclamation deals with the establishment, responsibilities and duties of the Trade Practice and 
Consumers' Protection Authority (Authority). Part five of the Proclamation is concerned with 
instituting of actions and conducting of investigation. Finally, part seven of the Proclamation 
stipulates miscellaneous provisions. 

34 Federal Democratic Republic of Ethiopia, The Document Rural Development Policies. Strategies and Methods, 

November 200112002, p. 21 

35 The Ethiopian Transitional Period Economic Policy 1991 , P. 15- 18 
36 Ibid 
37 Id. AI p.29 

38 Federal Democratic Republic of Ethiopia, The Document Industrial Development Strategy, Ministry of 

Information, August 2002, p. 189 

39 Ibid 

40 Trade Practice Proclamation, Proclamation No . 329/2003, Federal Negarit Gazeta, (9 th Year 

No. 49, Addis Ababa, 17"' April 2003). 

4t Trade Practice and Consumers' Protection Proclamation No. 685/2010, Federal Negarit Gazeta, (16"' Year 

No. 49, Addis Ababa, 16th August 2010). 
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1.2 . Statement of the Problem 
As already noted, competition is a cornerstone of the free-market economy. However, leaving 
competition to itself is not advisable for competitors or firms may engage in practices or activities 
which limits, restri cts, impede or eliminate fair market competition. In order to secure benefi ts of 
competition, there must be effective competition policy and law, and effective enforcement 
authorities. Ethiopia has also recognized the need to have competition in the free-market economy. 
To this end, Ethiopia has adopted competition law and provided for the mechanism to enforce this 
law. 

This paper attempts to note whether the legal framework provided under the Ethiopian 
competition law (the Proclamation) enables the effective enforcement of the law. It attempts to 
address whether or not the rationale; objectives; substantive provisions and sanctions provided 
under the law enable the effective enforcement of the law. Moreover, the paper tries to point out 
whether the enforcement mechanism provided under the law enables the enforcement authorities 
to enforce the law effectively. It focuses on whether or not the institutional fram ework provided 
under the Ethiopian competition law establishes the enforcement institutions which are 
independent, accountable and tra nsparent in the enforcement of the law. Of course this thesis does 
not cover issues related to provisions concerning consumers' protection. This is because the writer 
prefers to focus on issues related to competition areas; and it is also difficult to deal with both the 
competition law and consumer protection laws in this thes is. 

1.3. Objectives of the Study 
The objectives of this study are: 

A. To assess effectiveness of the legal framework provided under the Ethiopian competition 
law (the Proclamation) in the enforcement of the law, to point out the weakness and the 
strength of the law and thereby suggest possible alternative in this respect. 

B. To assess whether the institutional framework provided under the Ethiopian competi tion 
law (the Proclamation) enables the Trade Practice and Consumers' Protection Proclamation 
Authority and other organs to enforce the law effectively, to identify the weakness and 
strength of the law and thereby recommend the possible alternative. 

1.4. Scope and Limitations of the Study 
It is an impossible tas k to try to cover each and every detail issue related to the legal and 
institutional framework of the Ethiopian competition law and its enforcement in this study. The 
study foc uses on the major issues of the law and its enforcement which may have impact on the 
effective enforcement of the same. 

However, since the Trade Practice and Consumers' Protection Proclamation is newly adopted one 
and the Authority entrusted with the enforcement of the Proclamation is not yet established, there 
is lack of practical cases entertained by the concerned enforcement Authority pursuant to the 
Proclamation. Moreover, since the enforcement of the Proclamation by the Trade Practice and 
Consumers' Protection Authority is not yet begun, it would be difficult to gather empirical 
information from various stakeholders through interviews and questionnaires about the 
implementation of the Proclamation by the Authority. But the writer would do all his best at least to 
come up wi th findings which initiate others for further research on the area. 

1.5. Methodology ofthe Study 
In this study the following research methodologies are employed: 

1. Analysis concepts, texts and cases (where necessa ry cases already entertained by the 
concerned authority as per the repea led proclamation). 

5 



2. Synthes is legal provisions or provisions of laws. 
3. Reference is made to the competition policies and laws of different countries and their 

enforcement, and vario us documents of some international organizations to point out best 
practices with the view to use them as a bench marks to analysis the legal and institutional 
framework of the Ethiopian competition law and its enforcement. 

1.6. The Structure of the Study 
This paper is categorized into four chapters. The first chapter deals with this introductory part of 
the thesis. The second part deals with competition policy and law and their enforcement in general. 
The third chapte r focuses on the legal framework provided under the Ethiopian competition law 
and its effectiveness in the enforcement of the law. The fourth chapter of the paper dea ls with the 
institutional framework to enforce the Eth iopian competition law. This part of the paper explains 
issues related to the enforcement of the law, specifically, with the powers and duties of the Trade 
Practice and Consumers' Protection (Authority) and other organs entrusted with the enforcement 
of the law and factors which have impact on the effective enforcement and implementation of the 
law. Finally, there would be conclusions and recommendations to wind up the study. 
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CHAPTER TWO 

Competition Policy and Law; and their Enforcement in General 

2.1. Introduction 

This chapter briefly focuses on the review of literatures concerning the enforcement of competition 

policy and competition law in general. In particular, th is part deals with the concept and rationales 

of competition, the objectives of competition policy and law, the substantive provisions of 

competition law, the need to have competition policy and law both by developed and developing 

countries, the purpose of enforcement of competition policy and law and the enforcement 

mechanisms in general to point out best international practices to enforce competition policy and 

law effectively. 

Even if its form differs from one country to another, the government has a role in the economy. The 

role of the state in the economy determines the role of competition in the economy. Biblically, the 

government's function is to carry the sword of protection so the righteous can be productive.' In 

the economic theory, one of the basic assumptions is the existence of governments which maintain 

law and order and which follow some kind of economic policy.' Thus the role of the government in 

the economy is not a new phenomenon. 

However, the role of the state in a market economy differs fundamentally from its role in planned 

and command economies.' In the latter systems, economic activities are run almost exclusively, 

either directly or indirectly, by the state.' These activities occur within a framework that treats 

relationships between state-owned or otherwise state-dominated entities on the basis of 

organizational subordination or co-ordination.s The participation of private firms or individuals in 

economic life is either prohibited or at best very limited6 Accordingly, the legal infrastructure is 

shaped in such a way as to suit these economic realities.' Under central planned economy, there is 

no role for competition and therefore no need for competition policy.s 

I Dr. Myles Munroe, The Burden of Freedom, (Raey Publishers, Addis Ababa, 2003), p. 70 

2 Edith H. Whetham and Jean l. CUlTie, The Economics of African Countries, (Cambridge at the University Press, 

1969), P. 145 

3 Bahaa Ali EI Dean and Mahmound Mohieldin, "On the Formulation and Enforcement of Competition Law in 

Emerging Economics: The Case of Egypt," Working Paper 60. The Egyptian Center for Economic Studies, Cairo, 

September 200 I, at http:( (www.eces .org.eg.Downloads(ECESWp60.pdf.visited on 2 0 /9/2009 

4 Ibid 

, Ibid 
' Ibid 
' Ibid 
8 Ping Lin, The Evolution of Competition Law in East Asia, at http ://www.ln.edu.hkleconistaflJplinich2plin-proof. 
pdf, visited on 1019120 10 
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On the other hand, a free market economy presupposes free competition amongst the participants 

in the market (such as businesses, the professions and labor) with the minimum of state 

intervention in the regulation of the economy.- In a market economy, private legal entities interact, 

contract and conduct business freely in pursuit of their own interests 'O Normally, it is the 

government that provides the institutional foundation upon which business rests, the legal 

framework within which it functions, and many of the instruments through which its activities are 

carried. l1 This shows that free market economy is not referring to economy devoid of government 

intervention. 

The behavior of business inescapably affects the general welfare; it is properly a matter of public 

concern.!' Businesses affect jobs, prices, local prosperity, future resources, national security, and 

often the quality and meaning of Iife.13 It is not always safe to leave business to its own devices; 

experience has shown that its freedom will sometimes be abused." Free competition carries within 

itself the seed of its own destruction by creating the possibility of the formation of cartels and 

monopolies.1s This denotes business and competition require proper public regulation. The need to 

regulate competition is brought clearly by the following statement made by Adam Smith: "It is not 

from the benevolence of the butcher, the brewer or the baker, that we can expect our dinner but 

from their regard to their own interest...People of the same trade seldom meet together, even for 

merriment and diversion, but the conversation ends in a conspiracy against the public, or in some 

contrivance to raise prices."!6 Where there is no proper state intervention in the market, imperfect 

competition which is generally viewed as market failures may occur and result in inefficient 

allocation of resources and adversely affect industry performance and economic welfare,17 To what 

extent these factual restrictions of competition should be tolerated depends on the economic 

poliCies of the state.!O 

9 J NEETHLING,VAN HEERDEN-NEETHLING Unlawful Competition, (Pretoria, 2'" Edition, October 2007), p. I 

to Clair Wilcox, Public Policies Toward Business, (Richard D.Irwin, Inc. Homewood, Illinos, Fourth Edition, 197 1), 

P.3 

II Ibid 
12 Id . at p. 8 
13 Peter Muchoki Njoroge, ENFORCEMENT OF COMPETITION POLICY AND LAW IN KENYA INCLUDING 
CASE STUDIES IN THE AREAS OF MERGERS ABD TAKEOVERS, PREVENTION OF POSSIBLE FUTURE 
ABUSE OF DOMINANCE AND COLLUSIONIPRICE FIXING, at 
http://www.ifc.orglifcextifias.nsfiAttaclunents.pdf. visited on 10/9120 I 0 
14 Clair Wilcox, Supra note 10, p.8 
15 J NEETHLING, Supra note 9, p. 10 
16 Adam Smith: The Wealth of Nations, (Harmondsworth, Eng: Penguin Books, 1982), p.782. 
17 The World Bank and OECD, A Framework for the Design and Implementation of Competition 

Law and Policy . (The World Bank and OECD, 

h ttp://rru.worldbank.org/Documents /PapersLinks /2427.pdf,visited on 7/10/09 

18 J NEETHLING, Supra note 9, P.I0 

1999). At 
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Therefore for its proper functioning, business demands intervention of the government. 

Government does not willfully interfere with business.'9 It intervenes only when it is forced to 

intervene.20 In the modern Western state freedom of competition is emphasized, but at the same 

time it is realized that under certain circumstances state regulation is necessary-not to restrict 

competition, but to secure and strengthen it." Accordingly, in most countries today legislation 

exists which is directed at the exclusion or regulation of restrictions on competition through 

horizontal or vertical links. In other words, legal provision is made for the maintenance and 

promotion of competition." Hence, the need is paramount for governmental intervention to protect 

competition by prohibiting agreements and activities that undermine it." So then, what is 

competition? 

2.2. Competition 
2.2 .1. Definition 
"Competition" is defined as "the process by which economic agents, acting independently in a 

market, limit each other's ability to control the conditions prevailing in that market."" Black's Law 

Dictionary also defines the term competition as: 25 

"Contest between two rivals. The effort of two or more parties, acting independently, to 

secure the business of a third party by the offered of the most favorable terms; also the 

relations between different buyers or different sellers which result from this effort. It is 

the struggle between rivals for the same trade at the same time; the act of seeking or 

endeavoring to gain what another is endeavoring to gain at the same time. " 
These definitions denote: 

a) Competition is the process, contest, struggle, or effort between economic agents, sell ers or 

buyers or rivals in the market are to face to achieve business or gain. 

b) These economic agents are called rivals because they strive or struggle to secure business or gain 

wh ich others seek at the same time. 

c) These rivals in the market have to keep their independence so that none of them should have 

power to control certain conditions in the market to limit competition. 

D) Thus there is a need to control practices of the rivals which affect their independence and 

thereby undermine competition. 

19 Clair Wilcox, Supra note la , P. 10 
20 Ibid 
21 J NEETHLING, Supra note 9, p. 10 
The term "regulation" refers to the various instruments by which governments impose 
requirements on enterprises and citizens. 
22 Ibid 

23 Bahaa Ali EI Dean and Mahmound Mohieldin, Supra note 3, p. 2 
24 The World Bank and OECD, Supra note 17 
25 Black's Law Dictionary, (The Publisher's Editorial Staff, ST. PAUL MINN. WEST GROUP, Six 
Edition, July 1990), P. 284 
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2.2.2. Rationale of Competition 
"Of all human powers operating on the affairs of mankind, none is greater than that of 

competition".'. From Adam Smith's Wealth of Nations onwards, there has been awareness amongst 

economists that competition promotes the common goodP Free competition is a fundamental 

assumption in any market economy and has even been seen as one of the foundations for 

democratic societies.'. Whereas political vibrance assures political democracy, robust competition 

assures economic democracy.'9 And there are some rationales of competition which are worth 

mentioning. 

A. Business men are selfish in seeking to maximize their profit.30 Competition would thus harness 

selfishness and make it serve the common weal. It makes business to serve the general interest.3! 

B. Private enterprise is justified to seek profit for service it renders to the people.32 But, to obtain 

profit, it must serve consumers, for this is the only way to profit that competition will allow.33 

Thus it is on the foundation of competition that the case for private enterprise is built.34 

C. In a market economy, competition enables the private enterprises to determine how to allocate 

scarce productivity resources efficiently and what goods to produce based on consumer 

demands.3S In such an economy, the consumer exercises sovereign power.3• Thus competition is 

the regulator that compels producers to follow the guidance of consumer choice.37 

D. Competition is unam biguously a good thing in neoclassical economic theory. This stems from a 

belief that competitive markets give consumers wider choice and lower prices and give sellers 

stronger incentive to minimize their costs and eliminate waste.38 In addition, in competitive 

26 World Bank, "Building Institutions for Markels: Compelition," (World Development Reporl (WDR) 2002. World 

Bank, Washing lon, D.C., 2002), al 

http://web.worldbank.org/externaI/defauIt/WDScontentserver /IW3P /Ib/20 11/10105/00094 

946 01092204010635/additional/310436360 20050006102139 .pdf, visited on 7/10/09 

27 MARTIN BRASSEY, Competition Law, JUTA Law 2002, p. 10 
28 Lucian Cemat. UNCTAD. The Role of Competition in the Promotion of Competitiveness and Development: 
Experiences from a sample of developing and least developed countries, at http://www.compelition­
regulation.org.uklconferenceslsouthafrica 04/cemat.pdf, visited on 31912010 
29 Peter Muchoki Njoroge, Supra note 13 
30 Clair Wilcox, Supra note 10, p. 10 
31 Ibid 
3' Ibid 
33 Ibid 
34 Ibid 
35 Id. at p. 12 
36 Ibid 
" Ibid 
38 Lucian Cemat, UNCT AD, Supra note 28 
Neoclassical economic theory (which is also associated with neoliberal political policies) is grounded in the 
rejection of the Marxian notion of exploitation and the promotion of the idea that the distribution of social resources 
produced by market exchanges is innately fair and just (when it is allowed to work "without friction, ") Neoclassical 
economic theory dominates the teaching and practice of economics in the United States and in many other countries, 
as welL It provides an analytical framework from which to argue in favor of the existing distribution of wealth: 
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"Of all human powers operating on the affairs of mankind, none is greater than that of 

competition".'. From Adam Smith's Wealth of Nations onwards, there has been awareness amongst 

economists that competition promotes the common good." Free competition is a fundamental 

ass umption in any market economy and has even been seen as one of the foundations for 

democratic societies.'S Whereas political vibrance assures political democracy, robust competition 

assures economic democracy." And there are some rationales of competition which are worth 

mentioning. 

A. Business men are selfish in seeking to maximize their profit.30 Competition would thus harness 
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B. Private enterprise is justified to seek profit for service it renders to the people.32 But, to obtain 

profit, it must serve consumers, for this is the only way to profit that competition will allow.33 

Thus it is on the foundation of competition that the case for private enterprise is built.34 

C. In a market economy, competition enables the private enterprises to determine how to allocate 

scarce productivity resources efficiently and what goods to produce based on consumer 

demands.3S In such an economy, the consumer exercises sovereign power.3• Thus competition is 

the regulator that compels producers to follow the guidance of consumer choice.37 
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31 Ibid 
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33 Ibid 
34 Ibid 
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36 Ibid 
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markets, firms need to innovate and adapt quickly to changing circumstances, thus creating 

dynamic efficiency.'9 

E. Competition is essen tial if markets are to wo rk fo r the poor. Competitive markets are more likely 

to provide the poor with opportunities to be employed or to start their own small business.40 

F. Competitive domestic markets can benefit farmers. They will be in a more favorable position if 

the markets in wh ich they buy their inputs, arrange transport of their crops to market and sell 

their outputs are competitive· ! 

G. Competition allows the market to reward good performance and penal ize poor performance by 

producers. It encourages entrepreneurial activity, stimulates efficiency and market entry by 

new firms, and encourages production of a greater variety of products of good quality." 

H. Competition has long been acknowledged as an important force bringing about economic 

development and growth .43 Competition is a potential legal tool to fight poverty and to promote 

economic development. Competition-domestic and international-provides incenti ves for 

institutional change arou nd the world by modifying the effect of existing institutions" 

Competition is a general principle for organizing the economy." And the micro-economic 

foundations for competition will ultimately determine productivity and competitiveness · 6 

Thus competition is a process that a country should promote and maintain to secure these benefits. 

Competition is held to be a stern disciplinarian.4' However, in a competitive economy, there is still a 

need for public controls.48 This is because firms may agree not to compete, or form combinations, or 

abuse their dominance and thereby threaten the existence of competition.' 9 If the consumer is to 

reap the benefits of competition, government must make sure that competition is maintained.50 

Therefore, government must be concerned, not only with the preservation of competition, but also 

wealth is the result of the decisions that individuals make, not the resull of processes of coercion, theft , colonization, 
etc. 
J9 Ibid 
40 John Preston, Implementing Competition Policy in Developing Countries: The Role of Donors, at 
http://www.businessenvironment. org/ dynlbe/docs/80/session3. 4 prestonDoc.pdf, visited on 5/9/20 I 0 
41 Ibid 
42 UNCT AD, Competition policy, Trade and Development in the Common Market for Eastem and Southern 
Africa(COMESA), at http: //rO .unctad.org/en/subsites/cpolicy/docs/cpsafrica.pdf, visi ted on 5/9/2010 
43 World Bank, Supra note 26 
,., Ibid 

4S OECD, "Stock-Taking of Experience with Review of Competition Law and Policy," From: Global Forum of the 

Organization for Economic Co-operation and Development (OECD), Paris, 12- 13 February 2004, at 

http: //www.oecd.org / document/56 / 0%2c2340%cen 2649 37463 177731256 1 1 37463% 2 c 

oo.html, visited on 24 / 8 / 2009 

46 Ch a rles, Edquist, Maureen, Mckelvey; Systems of Innovation: Growth. Competitiveness and 
Employment, (Volume I, An E lgar Reference Collection , 2000), p.321 
47 Clair Wilcox, Supra note 10, p . 12 
" Ibid 
49 Ibid 
'0 Ibid 
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markets, firms need to innovate and adapt quickly to changing circumstances, thus creating 
dynamic efficiency.39 

E. Competiti on is essential if markets are to work for the poor. Competitive markets are more likely 
to provide the poor with opportunities to be employed or to start their own small business.4o 

F. Competitive domestic markets can benefit farmers. They will be in a more favorable position if 
the markets in which they buy their inputs, arrange transport of their crops to market and sell 
their outputs are competitive.41 

G. Competition allows the market to reward good performance and penalize poor performance by 
producers. It encourages entrepreneurial activity, stimulates efficiency and market entry by 
new firms, and encourages production of a greater variety of products of good quality.4' 

H. Competition has long been acknowledged as an important force bringing about economic 
development and growth.43 Competition is a potential legal tool to fight poverty and to promote 
economic development. Competition-domestic and international-provides incentives for 
institutional change around the world by modifying the effect of existing institutions.44 
Competition is a general principle for organizing the economy.4S And the micro-economic 
foundations for competition will ultimately determine productivity and competitiveness.46 

Thus competition is a process that a country should promote and maintain to secure these benefits. 
Competition is held to be a stern disciplinarian.47 However, in a competitive economy, there is still a 
need for public controls.4s This is because finns may agree not to compete, or form combinations, or 
abuse their dominance and thereby threaten the existence of competition.49 If the consumer is to 
reap the benefits of competition, government must make sure that competition is maintainedSo 
Therefore, government must be concerned, not only with the preservation of competition, but also 

wea lth is the result of the decisions that individuals make, not the result of processes of coercion, theft, co lonization, etc. 
39 Ibid 
40 Jolm Preston, Implementing Competition Policy in Developing Countries: The Role of Donors, at http ://www. businessenvironment.org/d ynibe/docs/80/session3. 4prestonDoc.pdf, visited on 519120 I 0 
41 Ibid 
42 UNCT AD, Competition policy, Trade and Development in the Common Market for Eastern and Southern Africa(COMESA), at http :// rO .unctad.org/en/subsites/cpolicyldocs/cpsafrica.pdf, visited on 519120 10 
43 World Bank, Supra note 26 
44 Ibid 
45 OECD, "Stock-Taking of Experience with Review of Competition Law and Policy," From: Global Forum of the 
Organization for Economic Co-operation and Development (OECD), Paris, 12-13 February 2004, at 
http://www.oecd.org/document/56/0%2c2340%cen 2649 37463 17773 1256 1 1 37463%2c 
oo.html, visited on 24/8/2009 
46 Charles, Edquist, Maureen, Mckelvey; Systems of Innovation: Growth, Competitiveness and Employment, (Volume J, An Elgar Reference Collection, 2000), p.321 
47 Clair Wilcox, Supra note 10, p. 12 
48 Ibid 
49 Ibid 
5. Ibid 
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, 

with the ways in which men compete.51 It must act to equip traders with accurate information, to 

protect the weak against the strong, and to safeguard future needs against present wastes.52 

Governments often intervene when markets fail but in the absence of a clearly defined competition 

policy and regulatory mechanisms, the intervention can be arbitrary and served vested interests 

rather than the poor.53 The government must set the rules of competition. So the government 

intervention in the market has to be via competition policy and competition law. 

2.3. Competition Policy and Competition Law 

2.3.1. Definitions 
Since competition policy and competition law are the two terms frequently confused in policy 

details, defining these terminologies might avoid such confusion. Competition policy is defined as 

spanning the broader set of measures and instruments that may be pursued by governments to 

enhance the competitiveness of markets.54 Moreover, competition policy essentially refers to all 

governmental measures that can have an impact on competition, in local and national markets, by 

directly affecting the behavior of enterprises and the structure of industry.55 It is an instrument for 

achieving an efficient allocation of resources, technical progress and consumer welfare.56 

Competition policy might include actions to privatize state-owned enterprises, deregulate activities, 

reduce licensing requirements for new investment or entry, cut firm-specific subsidy programs, and 

trade liberalization." 

On the other hand, the governments translate policies into binding rules through the law.58 So 

competition law is defined as a set of rules that govern the way that businesses interact with each 

other in the marketplace.59 A specific instrument of competition policy is competition law, that is, 

" Ibid 
" Ibid 
53 Pradeep S.Mehta, Competition Policy In developing Countries: An Asia-Pacific Perspective, at 
http ://www.usescap.org/dmadlpublictionibulletin 2002/ch7.pdf, visited on 12/8/2009 
S4 Bemard Hoekman and Petros C. Mavroidis, "Economic Development. Competition Policy and the WTO," Policy 
Research Working Paper 2917. World Bank, Washington, D.C., October 2002, at 
ht!p:llscholar. google.com/scholar?g=Bemard+ Hoekman+and+petros+C.Mavroidis, visited on 12/8/2009 
5S Rijit Sengupta & Comelius Dube, Competition Policy Enforcement Experiences from Developing Countries and 
Implications for Investment, at http://www.oecd.org/dataoecdl42/55/40303419.pdf, visited on 5/9/20 I 0 
Another definition According to Khemani and Dutz (1995), "competition policy is defined in the broader sense as 
consisting of two parts- which is commonly referred to as antitrust or competition law and the other, which 
compromises micro industrial policies such as tariff and non-tariff policies, foreign direct investment, tlJmecessary 
market intervention in the market place and economic regulation des igned to prevent anticompetitive business 
~ractices by firms. Both parts of the policy impact on economic agents in the marke t place." 
6 Ibid 

57 Bernard Hoekman and Petros C. Mavroidis, Supra note 54 
According to I-Ioekrnan and Homes, 1999: Competition Policy comprises the set of measures and instruments used 
by governments that determine the "conditions of competition" that reign on their markets. 
58 Bahaa Ali EI Dean and Mahmound Mohieldin, Supra note 3, p.l 
59 Ping Lin, Supra note 8 
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the adoption of legislation to prohibit anti competitive conduct by the private sector that reduces 
competition in markets. Thus competition law is a sub·set of competition policy.60 

2.3.2. Objectives of Competition Policy 
Some scholars classify the goa ls of competition policy as ultimate and intermediate. They believe 
that the ultimate goal of competition policy is to further economic development which can be 
accomplished through faster economic growth (amongst other means); and the intermediate 
objective is increasing investment expenditures.01 However, the objectives of competition policies 
of developing countries differ from those of developed countries." Initially, protecting market 
processes and rights to engage in commerce were accorded a high priority in national competition 
policies, as the following quotation from a joint World Bank and OECD study points out63 

"While many objectives have been ascribed to competition policy during the past hundred 
years, certain major themes stand out. The most common of these objectives cited is the 
maintenance of the competitive process or of free competition, or the protection or promotion 
of effective competition. These are seen as synonymous with striking down or preventing 
unreasonable restraints on competition. Associated objectives are freedom to trade, freedom of 
choice, and access to markets. In some countries, such as Germany, freedom of individual action 
is viewed as the economic equivalent of a more democratic constitutional system. In France 
emphas is is placed on competition policy as a means of securing economic freedom, that is, 
freedom of competition". 

The scholars of market processes in developing and industrial nations increasingly point to the 
importance of dynamic efficiency considerations as an appropriate objective of competition 
policy." Singh argues that competition policy in developing economies should support the overall 
development path of an economy. He points to :65 

60 Taimoon Stewart, Julian Clarke and Susan Joekes, COMPETITION LAW IN ACTION, Experiences from Developing Countries, at http ://www. idrc.caienieu·111739·201·I·Do·Topic.html . visited on 25/8/20 10 According to Hoekman and Homes, 1999: National competition law can be defined as the set of rules and disciplines maintained by governments relating either to agreements between firms that restrict competition or to the abuse of a dominant position (including attempts to create a dominant position through mergers). 
61 Simon J.Evenett , What is the Relation between Competition Law and Policy and Economic Development?, at www.evenett.com/Publicpolicy/ .. .lADBpresentationEvenett.pdf ,visited on 06/08120 II 
62 Ibid 
63 World Bank and OECD, A Framework for the Design and implementation of Competition Law and Policy.Paris.1997,p.2, at www.oecd.orgidataoecd/I0158/35488898.pdf, visited on 06/08120 II 
64 Simon lEvenett, Supra note 6 1 
6S Singh, A, Competition and Competition Policy in emerging markets: International and Development dimensions, 0·24 Discussion Paper Series, Paper No.18, United Nations, 18 September 2002, at www.unctad.org/templateslDownload.asp?docid=3058&lang ... , visited on 06/08/20 II The concept of efficiency has both static & dynamic aspects. Static efficiency refers to maximization of the benefits of voluntary exchange at a given point in time; that is, maximizing the sum of producer and consumer surpluses in a given market at a point in time. Dynamic efficiency refers to the maximization of the sum of such surpluses over time or over specific time. The latter takes account, in particular, of the impact of teclmical progress, iIUlOvation, and investments of various types. 
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"the need to em phas ize dynamic rather than stati c efficiency as the main purpose of 

competition policy". 

Even if there are differences as to the objectives of competition policies across countri es, some 

objectives of com petition policy are noted in various studies. Generally competition policy by 

promoting com petition aims to secure benefits to the consumers from lower prices."' It also aims to 

encourage innovation, but w ill discourage it if pursued too s trong or too weakly." This shows 

competition poli cy has to promote and maintain optimal competiti on. Competition policy promotes 

good governance in the corporate sector as well as in government by diminishing the opportunities 

for rent-seeking behavior and the corrupti on that often accompanies it.'s Moreover, competition 

policy disciplines constrain both private and government actions whereas antitrust rules pertain to 

the behavior of private enti t ies (firms)."9 

Finally, competition policy includes: the restructuring of government util ities and their 

privatization and/o r corpora tization, the implementation of competitive neutrality between public 

and private enterprises, the enactment of sector-specific regulation in areas of market failure, 

including access to essenti al facilities, and finally the enactm ent of competition law.'o It 

encompasses the area commonly known as anti-trust or anti-monopoly law and practice as well as 

var ious micro-industrial policies affecting markets." 

2.3.3. Objectives of Competition Law 

Every law has its own purpose to ach ieve. The Model Law on Competition put forward by the 

UNCTAD outlines the aim of Competi tion Law: 72 

"To control or eliminate restrictive agreements or arrangements among enterprises, or 

merger an d acquisitions or abuse of dominant positions of market power, which limit access 

to markets or otherwise unduly res train competition, adversely affecting domestic or 

international trade or economic development". 

The principal goal of competition law is to ensure that the trade remains free and the markets are 

kept open." By regulating the market to make it free, antitrust legislation promotes the liberty of 

suppliers, the customer's freedom of choice and the creativity of both; it enhances equali ty of 

66 NKONZO HLATSHWA YO, The Interface Between Intellectual Property Rights and Competition Law, (Webber 

Wentzel Bowens, Joharlllesburg), at hUp://go.warwick.ac.uk/jillf2008 2/hlatshawyo, visited on 201712009 

67 Ibid 
68 Bernard Hoekman and Petros C. Mavroidis, Supra note 54, p. 4 
69 Ibid 
70 Kathryn Mcmahon, DEVELOPING COUNTRJES AND INTERNATIONAL COMPETITION LAW AND 
POLICY, at http://papers.ssm. com/so I3/papers.cfm?abstract id=1523 143.pdf, visited on 5/9120 I 0 
7lUNCT AD, Supra note 42 
72 UNCTAD, The Model Law on Competition, at http ://www.unctad.org/en/docs/tdrbpconf5d7 .en.pdf, vis ited on 
10/9120 10 
7J MARTIN BRASSEY, Supra note 27, p. 2 

14 



opportunity and perhaps equality of outcomes too (much being made of the benefits of regulation 
for the small entrepreneur); it promotes fairness in commercial dealing; and it acts a brake on the 
arbitrary exercise of power, especially that brand of power-private power-otherwise so difficult to 
reach and contro!.74 Competition law is aimed at preventing or remedying conduct or structures in 
the economy that nullify and/or di sto rt competition.75 It concerns itsel f with the conduct of 
participants in the economy or "industrial structures" that influence competition.'· 

Furthermore, a more specifi c goal of competition law is to prevent economic agents from distorting 
the competitive process either through agreements with other companies or through unilateral 
actions designed to exclude actual or potential competitors." Thus the law should control­
horizontal agreements; vertical agreements; dominant firms which are large enough to harm 
competition unilaterally; mergers which are anticompetitive.'B 

To note experiences of some jurisdictions, in U.S.A., the general objective of the antitrust laws was 
stated in Attorney-General's report 1955 to be the promotion of the competition in open markets. '9 
While social as well as economic values like efficiency underlie U.S. antitrust, the weight given to 
the latter may be greater.BO The U.S. antitrust statutes are the Sherman Act 1890, the Federal Trade 
Commission Act 1914, the Clayton Act 1914 and other statutes.01 

In Europe, "the common policy towards restrictive practices ... was not only a question of the best 
policy towards business agreements but the best way of uniting Europe."B' Only competition, not 
econom ic planning, could bring about economic integration and optimum use of resources.B3 The 
objectives of European competition policy have been market integrationB" a form of equity or 
equality of competition, an aspect of "the level playing field" to which many business aspire in the 

74 Id. at p. 3-4 
75 Pieter Francois Van Aswegen, The Right To Exclude Others From Using Claimed Intellectual Property: (A 
Perspective From Competition Law, STELL LR 2003), at http://heinonline.org/HOULandingpage?, visited on 
14/8120 I 0 

76 Ibid 
77 The World Bank and OECD, Supra note 17 
78 Ibid 
79 D.M. Raybould and Alison Firth, Law of Monopolies, (Competition Law and Practice in the USA, EEC, 
Germany and the Uk, (Graham & Trotman, 199 1), p. II 

80 Symposium on Enterprise Law of the 80's, Enterprise Law of the 80's: European and American Perspectives on Competition and Industrial Organization, (Luxemburg, 1979), P. 47 81 D.M. Raybou ld and Alison Firth, Supra note 79, p. ll - 12 
82 Symposium on Enterprise Law of the 80's, Supra note 80, p.210 
83 Ibid 
84 John Fairhust and Chris topher Vincenzi , Law of the European Community, (Pearson Ongman, Fourth Edition, 2003 ), p.441 
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Community85 and the promotion of efficiency.86 However, the EU Commiss ion also expressly 
acknowledges that "social" and "human" demands sometimes require a modification of results 
otherwise mandated on purely economic grounds.87 And the Community competition policy is 
directed towards three kinds of anti-competitive activity:88 

• Cartels and restrictive agreements, 
• Abuse of a dominant posi tion, 
• Mergers which are anti-competition. 

Competition policy in India draws ins piration from the Articles 38 and 39 of the Constitution of 
India ."9 The first competition law of India was Monopoly Restrictive Trade Practices Act (MRTP Act) 
(1969), and this Act was repealed by the Competition Act (2002). The Competition Act (2002) was 
amended by Competition Amendment Bill (2007}"0 The objective of the Act is " ... to prevent 
practices having adverse effect on competition, to promote and sustain competition in markets, to 
protect the interests of consumers and to ensure freedom of trade carried on by other participants 
in markets, in India ... " The key substantive provisions of the Act include anti-competitive 
agreements, abuse of dominance and combinations (mergers}.'! 

In South Africa, the Competition Act no.89 was adopted in 1998 and became effective as of 1 
September 1999 ("Competition Act). The Act was amended in 2000, in part to clarify the 
relationship between general competition law and regulatory bodies'" The primary, general 
purpose of the Competition Act, to "promote and maintain competition," is supplemented by six 
particular sets of goals." The first of these is the efficiency, adaptability, and development of the 
economy. The second goal, competitive prices and choices for consumers, recognizes the 
foundation of an economics-based policy in concerns about consumer welfare .. ' The other 4 sets of 
policy goals represent other public interest issues that have been important to stakeholders in the 
debate: employment and social and economic welfare, opportunities to participate in World 
markets (and to recognize foreign competition in South Africa), equitable opportunities for Small 
and Medium-sized Enterprises (SMEs) to participate in economy, and increasing the ownership 

85 Ibid 

86 Ibid 

87 Ibid 
88 Ibid 
89 Subhadip Ghosh and Thomas W. Ross, India 's New Competition Law: A Canadian Perspective, at htlp: llwww.csgb.ca/filesI2007 ghosh.pdf, 14/9120 10 
90 Ibid 
91 Ibid 
92 OECD, Competition Law and Policy in South Africa, An OECD Peer Review, May 2003, at http ://www.oecd.org/dataoecdl5211312958714.pdf, visited on 16/9120 I 0 
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stakes of historically disadvantaged persons (Sec.2). The substantive provisions cover horizontal 
agreements, vertical agreements, abuse of dominance and mergers9S 

In Zambia, the Zambian government recognized that an active competition policy remains a key 
gua rantor to economic efficiency and consumer welfare and contributes to greater availability to 
the consumer of a broad range of products and services at lower prices. The government passed the 
Competition and Fair Trading Act in 1994.96 The objectives of the Act are to encourage competition 
in the economy by prohibiting anti-competitive trade practices; to regulate monopolies and 
concentration of economic power; to protect consumer welfare; to strengthen the efficiency of 
production and distribution of goods and services; to secure the best possible conditions for the 
freedom of trade; and to expand the base of entrepreneurship."7 The Act deals with horizontal 
agreements; mergers/takeovers; vertical restraints; and abuse of dominant position"· 

Concerning Kenya, under the East African Community Treaty Kenyan government has committed 
itself to prohibit any practice that adversely affects the objectives of free and liberalized trade. 
Further, the Kenya government, as a member of COMESA, has through Article 55 of the COMESA 
treaty agreed to the prohibition of any practice which negates the objective of free and liberalized 
trade.99 Moreover, Kenya is a signatory to WTO Agreement which included reducing trade barriers 
further. These demonstrate that the government of Kenya is committed to the promotion of 
competition internally and internationally.lOo The Restrictive Trade Practices, Monopolies and Price 
Control Act (Chapter 504 of the laws of Kenya) commenced on 1" February, 1989.101 Except 
exemptions provided under Section 5 of the Act, Section 73 of the Kenya's Competition law states 
that the law is applicable to all sectors including state enterprises. The main areas covered by the 
Kenya's competition law are restrictive trade practices; mergers and takeovers; control of 
unwarranted concentrations of economic power; and control and display ofprices.102 

To sum up, these denote that these countries taking account of their development goals adopt 
competition law to control anti-competitive practices which adversely affect competition and 
thereby aiming to achieve economic values and/or other non economic values. 

95 Ibid 
" UNCT AD, Supra note 42 
97 Ibid 
98 Ibid 
99 Peter Muchoki Njoroge, Supra note 13 
100 Ibid 
101 UNCTAD, Review of Recent Experiences in the Formu lation and Implementation of Competition Law and Policy in Selected Developing Countries: Thailand, Lao, Kenya, Zambia, Zimbabwe. at 
www.uctad.org/templates/download.asp?docid=6470&lang= 1 , visited on 10112/20 I O. 
102 Peter Muchoki Njoroge, Supra note 13 
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2.3.4. Scope of Application 
The scope of competition law specifies the entities (enterprises, natural persons etc.) to which the 

law applies to. It can also specify any exclusion from the law. 103 Competition law is an essential part 

of economic constitution of a free market economy.l04 Thus competition law should be a general 

law application which is applicable to all sectors and to all economic agents in an economy engaged 

in the commercial production and supply of goods and services. In this regard, both private and 

public (i.e. State) owned and operated enterprises should be subject to the same treatment. 'os In 

other words, competition law should, as much as possible, apply to all market transactions and all 

entities engaged in commercial transactions irrespective of ownership or legal form. 106 It should 

apply as broadly as possible: "Eliminate sectorial gaps in coverage of competition law, unless 

evidence suggests that compelling public interests cannot be served in better ways."107 This does 

not mean that only competition matters. Rather, tolerating monopoly or collusion instead of 

competition calls for justification .lOu In most industrial countries competition legislation is a general 

law that applies to all economic activities and sectors unless specific exemptions are granted l 09 

There are fundamental legal and economic reasons to uphold the view that competition law should 

be generally ap plicable. Entities engaged in the same or similar lines of activity should be subject to 

the same set of legal principles and standards to ensure fairness, equality and non-discriminatory 

treatment under the law.110 Such an approach will result in greater predictability and consistency in 

the interpretation and application of the law, and promote more transparency, accountability and 

confidence in the legal and other institutions responsible for the implementation of the law. It 

should foster "due process" under the lawlll 

Even if competition law should be applicable to all sectors and firms in the economy engaged in 

commercial economic activity, in practi ce various types of exemptions and exceptions are granted 

for social, economic, and political reasonsl12 Regulations may encourage, or even require, conduct 

or conditions that would otherwise be in violation of competition lawl13 Generally speaking, 

exemptions tend to be broader in scope, as is the case with sectoral or industry examples, whereas 

exceptions tend to be more narrowly focused, often determined on a case-by-case basis, applying a 

103 Cassey Lee, Model Competition Laws: The World Bank-OECD and UNCT AD Approaches Compared, Faculty 
of Economics & Administration University of Malaya, 19 July 2004, at 
www.competition-regulation.org.uklcomferences/southafrica04/Iee.pdf, visited on 06/08120 II 
104 The World Bank and GECD, Supra note 17 
105 R.Shyam Khemani, Application of Competition Law: Exemptions and Exceptions, at 
www.unctad.org/en/docs/ditcclpmisc2S en[I J.pdf , visited at 10112/20 I O. 
106 The World Bank and GECD, Supra note 17 
107 OECD, Supra n ote 45 
108 Ibid 
109 Ibid 
110 R. Shyam Khemani , Supra note 105 . 
III Ibid 
11 2 Ibid 
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rule-of-reason approach.l14 All exceptions to the application of the law should be explicitly 

identified in pertinent legislation.l15 The term "exemption" refers to "excused or free from some 

obl igation to which others are subject" . An exception is to be "excluded from or not conforming to a 

general class, principles, rules, etc." However, it may be noted that while the terms "exemption" and 

"exception" (also "exclusion") have specific meanings within the context of particular national legal 

systems, they are often used interchangeably.116 Therefore the general applicability of competition 

law does not preclude a country to make exemptions or exceptions where the law is not applicable. 

As to exemptions, the economic activities that are generally granted or eligible for exemptions can 

be said to fall into at least four categories: l17 

1. Exemptions aimed at balanCing unequal economic or bargaining power; e.g. workers' 

collective bargain ing activities; agriculture, dairy, fishing, and forestry sectors; small and 

medium-sized firms, and purchasing or buying groups. 

2. Exemptions aimed at addressing information, transaction costs and "collective action" 

problems; e.g. collection and exchange of statistics and credit information, and 

development and adoption of standards; intellectual property rights; learned professions 

such as lawyers, physicians and accountants. 

3. Exemptions that reduce risk and uncertainty; e.g. insurance, investment brokerage and 

banking services; research and development (R & D) cooperatives. 

4. Specia l sector and interest ground demands; e.g. "special" sectors such as energy, liner 

shipping, air, trucking, professional sports, small business and government enterprises. 

Finally, the scope of application of competition law may also provide for the extra-territorial 

jurisdiction of the law. In this respect, the extra-territorial element in the WB-OECD model law is an 

interesting one. ll B 

2.3.5. Anti-Competitive Practices 

Anti-competitive practices may restrict, limit and/or distort competition and constitute an obstacle 

to the achievement of economic development (growth). Therefore, competition law has to control 

anti-competitive agreements, abuse of dominant market position and mergers which are anti­

competitive. It is important to consider these anti- competitive practices one by one. 

A. Anti-competitive agreements. 

Agreements between competitors may adversely affect competition, but not all agreements 

between competitors hurt competition. Competition laws prohibit agreements which are anti­

competitive. Agreements could be classified as "horizontal" agreements and "vertical" agreements. 

Horizontal agreements are those concluded between enterprises in broadly the same activities, i.e. 

114 R.Shyam Khemani, Supra note 105. 
l IS The World Bank and OECD, Supra note 17 
11 6 R.Shyam Khemani, Supra note 105. 
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between producers or between who lesalers or between retailers dealing in similar kinds of 

products,ll9 wh ich restrict these trade actors' capacity to act independently. Vertical agreements 

are those between enterprises at different stages of the manufacturing and distribution process, for 

example between manufacturers of components and manufacturers of products incorporating 

those goods; between producers and wholesalers, or between producers, wholesalers and 

retailers.12o Competition laws of different countries define and provide for lists of anticompetitive 

agreements based on their specific realties. In this respect, UNCTAD Model Law on Competition 

enumerates restrictive agreements or arrangements such as price fi xing; collusive tendering; 

market or customer allocation; restraints on production or sales, including by quota; concerted 

refusals to purchase; concerted refusals to supply; coll ective denial of access to an arrangement, or 

association, which is crucial to competition. These agreements are unambiguously harmful; some 

may be prosecuted as crimes.l2l Many countries competition laws outwardly prohibit these anti­

competitive agreements. Thus to promote and maintain competition, competition law must be 

enforced against these agreements effectively. 

However, competition laws' prohibition against some of these agreements is balanced by a scheme 

of exceptions and exemptions that incorporates policy considerations other than competition. 

Based on once country's development needs, anti-competitive agreements are treated under per se 

rule or rule of reason. A rule of reason approach is ( case-by-case analysis) while per se approach is 

unconditional prohibition by competition legislation. A rule of reason approach is complex to 

enforce and per se approach is relatively easy to enforce.122 The rule of reason is essentially a rule 

of construction, while 'per se' rules are rules of evidence123 This concerns the burden of proof in a 

competition case. The distinction between the two rules lies principally in the burden of evidence 

each imposes on the parties to the litigation. Under the per se rule, the plaintiff need only 

demonstrate that the defendant engaged in proscribed conduct, whereas under the rule of reaso n, a 

further argument must be made that the conduct hurt the plaintiff or society124 For instance, in the 

WB-OECD model law, horizontal restrictive agreements (i.e. agreements between competitors) that 

are subjected to per se illegality include: price fixing; quantity fixing; market allocation; refusal to 

deal; collusive bidding/tendering; and elimination of actual or potential sellers or purchasers from 

the market. Restrictive agreements other than these listed are subjected to rule of reason. The 

application of rule of reason comprises two elements: a threshold criteria and a cost-benefit 

comparison. 12S In UNCTAD's model competition law, there is list of restrictive agreements that are 

prohibited but any of those may be exempted or authorized if it can be shown that it will produce 

11 9 UNCT AD, Supra note 72 
120 Ibid 
121 The World Bank and OECD , Supra note 17 
122 Bahaa Ali EI Dean and Mahmound Mohieldin, Supra note 3 
123 A.D. Neale, The Antitrust Laws of the United States of America, (Cambridge at the University 
Press, 2nd , 1970) , p. 27-28 
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'net public benefit' .126 The American antitrust law distinguishes between restri ctive practices that 

are per se illegal a nd those that are subject to rule of reason analysis in which the merits are 

weighed Up. 127 Under EU competition law, the rule of reason appears in Commission decisions, 

notably in connection with joint ventures.128 This competition law has an automatic prohibition 

against anti competitive practices and agreements. But this prohibition may be lifted in speci fic 

circumstances.''" In European Union, price-fixing is per se illegal and subject to criminal penalti es. 

Under Indian and Zambian competition law, the "rul e of reason" approach prevails rega rding the 

assessment of the anti-competitive effects of restrictive practices.13o In South Afri ca, restrictive 

horizontal practices (cartels) which are per se ill ega l are price-fixing, division of markets, and 

co llusive tendering. l3l In general, restrictive horizontal agreements tend to be considered more 

serious than restrictive vertical agreements. 132 

On the other hand, it has been cogently argued that emerging economies, which have no rea l 

experience of competition regulation and face all so rts of difficulties in obtaining accurate data and 

records, should start off with per se rules rather than a complex rule of reason analysis. Only when 

the competi tion age ncy has acquired the necessary expertise should it consider converting to a rule 

of reaso n regulatory approach.133 

B. Abuse of a Dominant Position 
A dominant market position of a firm is not a threat to competition in itself. The EU Court of Justice 

defines a dominant position as: 131 

A position of economic strength enjoyed by an undertaking which enables it to hinder the 

maintenance of effective competition on the relevant market by allowing it to behave to an 

app reciable extent independently of its competitors and customers and ultimately of consumers. 

A firm may acq uire legitimately a dominant position in a market. The lawful acquisition of a 

dominant position is not within the prohibition of competition law. Countries set a market share of 

a concerned firm in a relevant market to determine whether that firm possesses dominant market 

position or not. ' 35 Based on the turnover or assets of a firm, countries define a threshold below 

which the abuse of dominance prohibitions does not apply. 

In treating dominance, there are two approaches-quantitative and qual itative. The WB-OECD model 

law has quantitative dimension in their approach to dominance while UNCTAD adopts an entirely 

126 Ibid 
127 MARTIN BRASSEY, Supra note 27, p. 120 
128 Ibid 
129 D.M. Raybould and Alison Firth, Supra note 79 , p.199 
130 Adam Torok, Competition Policy Reform in South Africa Towards the Mainstream CP Model for ' transition' 
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visited no 1519/20 10. 
131 MARTIN BRASSEY, Supra note 27, p. 120 
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qualitative approach. In defining dominance, the WB-OECD model law adopts 'a necessary but 

insuffi cient cond ition' in a form numerica l market threshold of 3S percent. In contrast UNCTAD 

merely defines 'dominant posi tion of market power' as "a situation where an enterprise, either by 

itself or acting together with a few other enterprises, is in a position to control the relevant market 

for a particular good or service or group of goods or services".136 Competition law prohibits abuse 

of a dominant. position in the market. So some countries provide for non-exhaustive lists of acts or 

behavior which constitute abuse of a dominant position in a market under their competition laws. 

Abuse of dominant position manifests itself in acts or behavior such as excess ive prices, price 

discrimination, ti e-ins, refusal to deal, predatory pricing, and raising rivals' costs. i37 For instance, 

Art 82 of EC Treaty provides an indicative and not exhaustive list of acts or behavior consti tuting 

abuses such as the imposition of unfair purchase or selling prices, exclusive supply, ti ed sales, and 

refusal to supply. The WB-OECD model law does not specify a list of behavior that constitutes abuse 

of dominance but makes distinction between exploitative abuses and exclusionary abuses.138 The 

UNCTAD model law provides a list of abuse of dominance behavior but does not make a distinction 

between the classes of abuse of dominance behavior.139 ConSidering their own needs, countries 

adopt rule of reason prohibition or per se prohibition against these acts or behavior constituting 

abuse of a dominant position. Even if acts or behavior constituting abuse of dominant position are 

prohibited under competition laws of different countri es, these laws do also provide for exceptions 

and/or exemptions for the non-applicability of the same to promote certain goals which may not 

necessarily concern competition. 

C. Mergers 

A firm may acquire market power and substantial economic size through mergers and takeovers. A 

"merger" is defined as the direct or indirect acquisition or establishment of direct or indirect 

control by one or more firms over the whole or part of the business of another firm .Ho A merger 

may be achieved in any manner, including in particular, through the purchase or lease of shares, 

interest, or assets of another firm or the amalgamation or combination with another firm 141 

Merge rs are customarily classified as horizontal, vertical or conglomerate '42 A horizontal merger 

occurs when two firms at the same level of production or supply of goods or services merge. A 

vertical merger is where two firms at different levels in the chain of supply, as manufacturer and 

retail er, coalesce. Mergers involving neither a horizontal nor a vertical relationship between firms 

136 Cassey Lee, Supra note 103 
i37 The World Bank and GEeD, Supra note 17 
138 Cassey Lee, Supra note 103 
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concerned are usually described as conglomerate mergers. !43 The effect of a horizontal merger is 

that 'whatever competition previously may have existed in that market between the parties to the 

merger is eliminated'l44 In other words, horizontal acquisitions are clearly the type of activity 

which contributes most directly to concentration of economic power and which is likely to lead to a 

dominant position of market power, thereby reducing or eliminating competition. And horizontal 

acquisitions of control are not limited to mergers but may also be effected through takeovers, joint 

ventures or interlocking directorates. !4s On the other hand, in competitive terms, a vertical merger 

does not increase market concentration in either the market of the acquiring or the acquired firms . 

Nor is there necessarily any impact upon the competitors of either firm.!46 But it is stated that, even 

if vertical acquisitions control involves enterprises at different stages in the production and 

distribution process, it may entail a number of adverse effects.!47 In USA, few cases of a vertical 

merger were identified as the anti-competitive potentiaJ.!48 As to the effects of conglomerate 

acquisitions, they are more difficult to deal with, since it could appear apparently that the structure 

of competition in relevant markets would not change.!49 The most important element to be 

considered in this context is the additional financial strength which the arrangement will give to the 

parties concerned. A considerable increase in the financial strength of the combined enterprise 

could provide for a wider scope of action and leverage vis-a-vis competitors or potential 

competitors of both the acquired and the acquiring enterprise and especially if one or both are in a 

dominant position of market power.! sO 

For these reasons, UNCTAD Model Law on Competition provides that mergers, takeovers, joint 

ventures or other acquisitions of control, including interlocking directorships, whether of a 

horizontal, vertical or conglomerate nature, should be prohibited when: !s! 

1. The proposed transaction substantially increases the ability to exercise market power e.g. to give 

the ability to a firm or group of firms acting jointly to profitably maintain prices above 

competitive levels for a significant period of time; and 

2. The resultant market share in the country or any substantial part of it, relating to any product or 

service will result in a dominant firm or in a significant reduction of competition in a market 

dominated by very few firms. 

Finally, competition laws of different countries do provide for merger control system. Depending on 

the degree of experience of the competition authorities and varying from one jurisdiction to 

another, the test of lega li ty of a merger is derived from the laws about dominance or a restraints or 
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a separate test is developed and phrased in terms of measures of the actual or potential effect on 

competition and the competitiveness. Most merger control systems apply some form of market 

share test, either to gUide further investigation or as a presumption about legality.152 Under Art 10 

of Armenian law, it is noted that the main indicators used for examining such concentration of 

economic power are market shares, total annual turnover, number of employees and total assets. 

The factors, including the general market structure, the existing degree of market concentration, 

barriers to entry and the competitive position of other enterprises in the relevant market, as well as 

the advantages currently enjoyed and to be gained by the acquisition are also taken into account in 

assessing the effects of an acquisition. '53 Of course merger control requires a multi-factor analysis 

to approve or disapprove the intended merger. 

As to the notification process, some countries provide for mandatory pre-merger notification. Some 

countries have retained a mandatory system of notification after consummation of the merger and 

a few countries have submitted control only to a voluntary notification process. Based on the 

turnover or level of concentration of the merger, they set thresholds above which notification is 

mandatoryl54 Therefore, competition law must effectively address mergers which are anti­

competitive. 

2.4. Are Competition Policy and Law Necessary for all Countries Equally? 

Historically, Canada and United States were among the first countries to introduce competition law, 

in 1889 and 1890 respectively. Many European countries introduced competition laws in the 

1950s, after World War II. Most developing and transition countries did not introduce competition 

laws until the 1990s.155 Though competition law has a history of more than 100 years, which has 

seen over 100 countries enacting competition laws, the adoption of a comprehensive competition 

policy by some countries is relatively a recent phenomenonl 56 Many other develop ing countries are 

in the process of enacting legislation and establishing competition authorities. Much of this activity 

can be traced to global trends towards the liberalization of markets and the privatization of 

government utilities. l57 

While there is growing consensus that competition laws and policies are necessary for sound 

economic development, there is still disagreement on how to achieve this objective.l58 Competition 
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policy is conducive to economic growth,1 59 An OECD paper based on a survey of members and non­

members who participated in the 2002 Global Forum on Competition concluded that: 160 

"There are strong link between competition policy and numerous basic pillars of economic 

development '" There is a persuasive evidence from all over the world confirming that rising 

levels of competition have been unambiguously associated with increased economic growth, 

productivity, investment and increased average living standards ," 

Moreover, a study of 53 countries found a strong correlation between the effectiveness of 

competition policy and law and growth,l61 Dutz and Hayri concluded that the effect of competition 

policy on growth is strong and goes beyond that of trade liberalization, institutional quality and a 

generally favorable policy environment,162 Even in the presence of more liberal trade policies, an 

effective competition policy is a highly desirable ingredient since private sectors, fearful of the 

consequences of trade liberalization and stronger competition, may be inclined to protect their 

interests and market shares by introducing cross-border anti-competitive practices, such as 

international cartels, abuse of dominance, and abuse of intellectual property,163 In countries where 

there is no competition law, the benefits of trade liberalization could be lost through such anti­

competitive conduct in the domestic market,164 On top of that, countries that do not have a domestic 

competition law will be the prime victims of international anti-competitive practices,165 It is also 

argued that an economy that has implemented an effective competition law is in a better position to 

attract foreign direct investment (FDI) than one that has not,166 

Thus, in the international arena, researchers and readers have generally acknowledged that 

competition policy and law is required for all countries regardless of their level of economic 

development, 167 Competition policy and law can benefit all countries, whatever their size and level 

of development, but the law must be appropriate to their needs.'68 As Joseph Stiglitz said:"Strong 

competition policy is not just a luxury to be enjoyed by rich countries, but a real necessity for those 

striving to create democratic market economies"l69 

So "spoke people of developing countries often express the need for an antitrust paradigm different 

from that of the developed world, Spoke people for the developed world tend to argue for universal 
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norms, which may apply differently when facts are different. Moreover, they commonly describe 

antitrust as 'for efficiency'," l70 Development goals of developed and developing countries might 

require a different kind of competition laws· l7l While adhering to universally valid principles, 

competition policy should be applied with flexibility in light of specific circumstances of individual 

countries, and taking into account the need to balance "consumer welfare" and "efficiency 

considerations" as well as the need to win the confidence of the pubic and the business 

community172 Every country needs to tailor its competition law to its own specific set of 

circumstances,173 Therefore competition law should be subject to appropriate adaptation 

depending on local needs, aspirations and socio-economic, cultural and legal conditions,!74 The 

Western conceptions of competition law models focus on efficiency and consumer welfare, But the 

developing countries competition law models should focus on development goals and non 

economic considerations ' 75 

Furthermore, developing countries maintain that at their stage of industrialization they prefer a 

competition policy which protects, and thereby permits, the development of national champions: 

larger firms which can take advantage of economies scale and productive efficiencies so that they 

are better prepared to eventually compete on the international market,176 Equally, developing 

countries competition law and policy should also provide the necessary incentive for foreign and 

domestic investment.! 77 As Fox concludes, developing economies require a competition policy 

which is mindful of "opacity, blockage and political capture of '" [their) markets, and includes some 

measure of helping to empower people economically to help themselves"178 As to the state 

intervention, a model consistent with development economies is not one where the role of the state 

is very much a residual one confined to regulating instances of 'market failure',!7' The competition 

policy and law of LDCs should address the economic challenges faced by these LDC economies' so 

This shows the uniformity of competition laws across countries is in question, Harmonizing 

competition laws or policy in the foreseeable future is impractical and, moreover, probably 

undesirable, The rejection, primarily by developing countries, of proposals to negotiate competition 

disciplines in the [WTO) World Trade Organization's Doha Round demonstrates that the world is 

not ready for multilateral competition rules, There are simply too many jurisdictions with too many 
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differences in levels of economic development, legal systems, histories, and cultures to envision a 

unified worldwide competition system any time soon. Moreover, such rules would be static, while 

competition policy is evolving dynamically.'81 At the same time, however, leaving every jurisdiction 

to develop and apply its competition laws and policies in a vacuum would likely be a way for 

chaos.'8' Recognizing the different circumstances in developing, as opposed to industrialized, 

countries and among nations with newer competition regimes, "no one size fits all" is an oft­

repeated mantra. The challenge is to seek convergence toward identified best practices. '•3 

Nonetheless, there are some central precepts of modern antitrust common to most if not all efforts 

to impart sound competition policy to newer agencyl 84 To this end, international agencies such as 

the OECD, World Bank and UNCTAD have come up with model competition laws that serve as 

templates for the drafting competition law statute for developing countries. That was aimed to 

create models for convergence in the competi tion laws of the world nations. Convergence in 

competition law is now-days associated with International Competition Network (lCN) which is 

considered as the forum where "best practices" in competition law emanate. There is also the 

African Competition Forum (ACF) which is an "African driven" still in a design stage.185 Of course it 

would be erroneous generalization to conclude that there is no convergence at all. There is 

convergence between developed and developing countries around the goals such as ensuring an 

effective competitive process, enhancing efficiency and protecting consumer welfare; and 

substantive competition rules such as banning cartels, pursuing efficiency and regulating merger. 

But still there is a difference in enforcing these goals and substantive rules of competition laws of 

these countries)86 

2.5. Consumer Protection 

In regulatory terms, consumer protection refers to the set of laws and policies aimed at ensuring 

social justice, equity and fairness in the relationships between producers and consumers '87 The 

major problems consumer protection seeks to address include imperfect information about 

product attributes, imperfect information about prices, consumer costs of obtaining market 

information, supplier costs of advertising, and consumers possessing imperfect information about 

their own needs.188 Consumer policies and laws thus deal with duress and undue sales pressure; 

informatio n problems pre-purchase and undue surprises post-purchase)89 
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In a number of countries, consumer protection legislation is separate from restrictive business 

practices legislation. In some countri es, however, the competition law contains a chapter devoted to 

consumer protection.190 Undoubtedly, competition issues are closely related to protection of 

consumers' economic interests.'91 Competition laws of some countries contain regulations on unfair 

trade practices, provisions relating to misleading advertising and deceptive marketing practices, 

basic uniform and accurate information on certain consumer productions and to avoid deceptive 

and false representations; consumer welfare such as the public health, the standards, the sa les, Hire 

purchase.'92 However, the present trend in countries adopting such legislation seems to be the 

ado ption of two separate laws, one on RBPs or competition, and the others on consumer protection. 

Nevertheless, because of the links between the two bodies of laws, the administration of these laws 

is often the responsibility of the same authority.'93 The Comprehensive Guidelines adopted by 

United Nations General Assembly Resolution on Consumer Protection in 1985 includes, in ter alia, 

measures devoted to the promotion and protection of consumers' economic interests, along with 

standards for the safety and quality of consumer goods and services; distribution faciliti es for 

essential consumer goods and services; measures enabling consumers to obtain redress; education 

and in fo rmation programmes, etc.'9' As noted already, one of the aims of maintaining and 

promoting fair competition is promoting consumer welfare. So competition laws sometimes include 

provisions related to consumer protection and unfair business practices'95 To reduce the potential 

for overlap with other statutes, these provisions should be as focused as possible on preserving fair 

competition.!96 

2.6. Enforcement 

2.6.1. General 

The making of laws is not enough in itself. There is no substitute to effective, strong institution to 

implement laws and supervise business conduct.'9' Enforcement of the law is good for growth and 

development for many reasons'98 Enfo rcement issues, however, represent the main difficulty in 

introducing competition law.' 99 In adopting the law, enforcement capabilities must be taken into 

acco unt. ' oo It is counterproductive to introduce a sophisticated piece of legislation that is difficult or 
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im possible to implement by the existing competition agency.20! There is no guarantee that good 

legislation will meet its aims if it is not backed with effective enforcement of that legislation. 

Therefore one of the pre-requisites to the maximization of benefits from competition is the 

enforcement capacity.'02 There is sti ll evidence that the application of competition policy 

enforcement has had a positive economic impact, both in specifi c cases and by having a more 

deterrent effect, help ing to create a climate favorable for competition.203 Enforcement of 

competition poli cy protects consumers against anti-competitive practices. It may also act as a 

crucial ingredient in a successful developmental strategy concerning country's international 

competitiveness.204 In addition, competition law enforcement enables a country to deal with 

adverse consequences of mergers and acquisitions by Multinational Corporations (MNCs). It is also 

argued that an economy that has implemented an effective competition law is in a better position to 

attract foreign direct investment (FDl) than one that has not. 20S Mo reover, benefi ts from trade 

reform, deregulation, and privatization will not be rea lized without the potential fo r active and 

effective enforcement of competiti on law. The appropriate enforcement of competition law adds 

transparency to a nation's commercial landscape which, in turn, attracts foreign direct 

inves tment.206 In many developing countries, however, the benefits of competition have yet to 

emerge viSibly, because enfo rcement has been hampered by lack of resources, re liable data, or 

suffici ent in formation about production costs, market shares and consumer behavior.20? 

Since a co llusive business practices can be exclusionary or exploitative, or both, the rewards of 

competiti on law enforcement make a contribution to what could be called 'economic democracy', a 

term coined by David Lewis, Chair person of South Africa Competition Tribuna!.208 The concept of 

economic democracy has two main fi elds of ap plication in this context. First, it speaks to direct 

social welfare effects of competiti on law. Competition law promotes sove reignty of the consumer by 

maintaining competitive prices and improving consumer choices, and thereby enlarges citizen's 

economic power in their capacity as consumers. Secondly, when firms' exclusionary behavior is 

directed at riva ls, it either depresses the profits of incumbent firms or erects entry barriers to new 

firm s. Removal of entry barriers all ows new firms to flouri sh wherever persons with 

entrepreneuri al fl air can identify profitable opportuniti es .z09 In electoral democracies, citizens can 

only occasionally express their political opinions through the ballot box. By contrast, as David Lewis 

noted, economic democracy made real through competition law enforcement, is a continuous 
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process.2!O Michal Gal points out that in most developing countri es consumer gro ups are very weak 

or non-existent, and that society is riddled with corruption and lack of transparency and inadequate 

judicial systems.2l1 So she argued that the successful implementation of competition policies in 

developing countries will depend on the "ecology of antitrust". If not part of a well-coordinated set 

of legal and economic institutions, the impact of competi tion poli cy on productive capacities and in 

favor of more competitive economies is likely to remain minima!.2!2 

The internatio nal trade system is nowadays concerned as much wi th domes ti c policies and 

measures of countries as with border measures. The effective app lication of competition policy 

would put African countries in a better pos ition to fulfill their trading obligations under various 

bilateral and multilateral agreements, such as GATT and the WTO.213 As already noted, the 

development concerns of developed and developing countries require different competition laws . 

Even if there is convergence on certain goals and substantive rules of competition laws but the way 

these competition laws are enforced might be different. Under EU competition law, more economic 

approach dominates the enforcement of the law. Currently, the efficiency based analysis prevails 

the enforcement of competition rules in the EU and the US.214 In some developing countri es 

competition laws, the inclusion of non economic goals has its own impact in the enforcement 

approach which is not only taking account of efficiency enforcement approach advocated in 

developed countries .215 In the developing countries, goals and preoccupations that go beyond a 

mere conside ration of efficiency could lead to clash when enforced. Thus the enforcement 

standards are different if we consider the western approach which is economic focused, and the 

fact that developing countries include non economic goals in their competition laws.2!6 As sll ch, a 

word of caution is necessary as rega rds ado ption of competiti on policy and law by African countries 

should opt for "gradualism" because of the "uncertainty" surrounding the possible impact 

implementation of "competition policy" at an international level would have an African economies. 

These concerns pertain to : the possibility that although trade competition could certainly lead to 

restructuring and efficiency, there is also the possibility that it, could wipe out domestic industry in 

some African countries; and concerns that advanced countries may not necessarily be following the 

logic of competition.217 Rega rding a small developing economy, in the initial stage of the 

development of a competition regime, it is also suggested that, [progressive implementation 

periods] allowed a country to build for a firm foundation for the competition regime by fully 

aSSimi lating one aspect of competition rules before progressing to the next.2!8 In this regard, the 
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proper inclusion of provisions concerning "exceptions" and "exemptions" in the law is also 

proposed as an option. 

Nonetheless, there are factors affecting the effective enforcement of competition policy. The United 

Nations paper in 2004 and the Economic Commission for Africa paper in 1999 lists the problems 

and constraints that African countries and other Least Developing Countries (LDCs) experience. 

While some of them are unique to LD Cs, others are also experienced in other countries. 219 

A. Conflict with Other Policy Objectives. 

Governments in Africa tend to be opposed to the idea of implementing competition policy for they 

beli eve that this does unnecessarily constrain the ability of the governments to achieve other 

"genuine" policy objectives. For example, they are protecting small and medium enterprises from 

foreign competition. Of course, the present view is implementing competition policy considering 

the country's development concerns. 

B. Resistance from Vested Interests. 

This refers to resi stance to competition from both business firms and politicians in Africa. Opening 

up borders to competition is seen as dangerous for the survival of national firms. 

C. Lack of Good Governance. 

One of the reasons that the governments of many African LDCs do not implement competition 

policy measures is the lack of good governance. Governments provide concentrated benefits to a 

small fa vo red organized group of the population; in small economies, even to relatives, fri ends, and 

cadres. Corruption and politics-business relations also distort good governance. These days, 

corruption in developing countries as a whole declined and the quality bureaucracy improved. 

D. Tension with Sector-Specific Regulators. 

The conflict between the powers of competition authority with those of sector-specific regulators 

has the adverse effect on the effective enforcement of the competition law. In case there is confli ct 

between competition authority and other regulators, a general competition authority and sector 

speCifi c regulator is often entered into a Memorandum of Understanding (MOU). This aims to 

ensure that an industry is not subjected to duplicative or confli cting intervention by regulators. 

E. Capacity Constraints. 

Capacity constraints seem to accelerate some of the challenges faced by LDCs in implementing 

competition policy. This is exacerbated by financial crises facing these countries and lack of political 

backing of competition policy. Because competition regulators are exclusively dependent on state 

for funding, competition authorities' independence is undermined. 

F. Lack of Political Will and Independence. 

Political will is necessary every step of the way, from the conception of a coherent competition 

policy to the design and execution of a competition law. Competition law will not be broadly 
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accepted or fully enforced unless key leaders in government have adopted market principles as the 

underp inning of economic development-and as the foundation of the government's economic 

policy.'" The absence of political support and interference on the activities of competition 

authorities undermines the institution's independence as custodians of competition. 

G. Lack of a Competition Culture. 

Enforcement of Competition Law in the developing world is a very lonely profession, especially for 

decision makers. Competition is a fairly new phenomenon. As long as there are competing 

manufacturers, wholesalers, retailers etc., many people will think that there is adequate 

competition. As a new phenomenon competition has not been understood well."! 

H. Persistence of Natural Monopolies. 

By regulating mergers, competition policy aims to reduce concentration and market power. 

However, a simultaneous implementation competition policy and trade liberalization may at times 

inhibit LDCs ability to achieve minimum efficient scale. Therefore, the use of interventionist policy 

should be allowed to a certain extent to help so-called economies of scale. Lachmann is of the view 

that "the initial costs of protection [not competition] will be outweighed by the long-run benefits of 

increasing competitiveness and participation in international trade" .'" 

I. Low Participation in Multilateral Trading Negotiations. 

While Multilateral Trading Negotiations (MTNs) have facilitated radical improvements in 

international trade relations; there are arguments that Africa's participation in these forums has 

been minimal. Unity amongst Africans countries themselves would give them the authority to 

influence deliberations within various international forums. '23 

Therefore to enforce competition policy and law effectively, a concerned country has to properly 

address these fa ctors in the necessary poliCies to alleviate their impact on the enforcement of the 

same. 

2.6.2. Competition Authority 

Establishing a competition agency is an integral part of introducing competition law.224 Given its 

key role, the establ ishment of an effi cient agency is imperative if competition law is to be 

introduced, as it is the enforcement policy that will determine the practical impact of the 

legislation.225 In order to implement and enforce competition policy and law effectively, 

competition agency must be equipped with proper powers and duti es . It is this agency which 

conducts inves tigations into suspected competition violations (proprio motu or at the behest of the 

injured party), issues rulings, assesses penalties, monitors the market and studies prevailing 
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conditions in the search for price irregularities."" It also advises the government on the sale of 

state owned enterprise and on the overall soundness of the competition environment.227 

Moreover, the competition office should have. the power to make recommendations or 

presentations, and in some situations to intervene when govern ment bodies are making decisions 

affecting competition policy. Through intra- and inter-governmental participation in the 

development of public policies and by making submissions and interventions in regulatory 

proceedings, competition authority can wield influence favoring market- determined solutions."8 

The competition law should empower the competition agency, to give prohibition and remedial 

orders for the violations of the law, impose fines and penalties against the violator, to give interim 

injunctions to preserve the status quo pending investigation, to publish enforcement guidelines and 

advance rulings, investigatory powers, and to impose duty to protect confidential information and 

avoida nce of conflict of interest.229 

In order for competition agencies to be effective in implementing competition policy and law, they 

need to possess certain key characters. These are clarity of mandate, functional authority, 

necessary enforcement powers and the requisite resources .230 In this regard, there are factors 

which have an impact in implementing competition policy and law by competition authorities. 

A. Lack of political independence 

The competition authorities must have political independence. The complete political and 

professional independence of competition authorities requires it that their expenditures be in no 

way related to (or depend on) the amount of direct payments hy firm s entering in contact with 

competition policy.'3! In this regard, CUTS (2003b), among others, lists the following criteria for 

independence: 232 

1. Legal independence, whereby members cannot be removed without proper justification and the 

competition agency is not a part of any government department. 

2. financial independence. 

3. De facto independence, whereby the competition agency would have the support of other 

governm ent agencies to enforce its decisions. 

B. Lack of a Competition Culture 

A 'cu lture of competition' is the desirable situation that exists within a country when the rules and 

benefits of competition are widely known and supported, and where serious consideration of the 

likely impact of actions and regulations on competition forms a natural part of the background for 

decisions by firms and governments. Competition must be 'mainstream ed' in all sectors. In this 
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aspect, advocacy is needed for a new competition regime to succeed."3 The enforcement agency 

has to educate the public, enable the consumers to know what the agency can do for them and how 

they can fil e complain ts, and issue guidelines to signal its enforcement intentio ns.'34 

C. Appoint and encourage strong leadership in Competition Authority 

It is important that the competition authority lives up to its title and commands authori ty in the 

public's eye. A key determinant is the personality of the authority's director who should be strong, 

fearless in pursuing the goals of the authori ty and very active.23S Leading a competition authori ty, 

especially in its early years, demands determination, independence and a tireless facility for public 

engagement. Competence is crucia l to sustainable leadership. Appointments to competition 

authori ty leadershi p positions should be non-partisan both in process and outcome; appointees 

should be chosen fo r their abilities, not their connections.236 

D. Recruit the Diverse and Expert Staff 

New competiti on authoriti es need to have va rieti es of staff req uired to meet the institu tion's range 

of obligation-policy advocacy, investigation, economic analysis, litigation, media relati ons, public 

outreach and much mo re.'37 Investigations of competition issues tend to be fact intensive, and the 

sta ff will need to be large enough to gather and assess these facts.238 The employees should be well 

paid to reduce problems with co rruption.239 

E. Prosecutorial Discretion 

In order to gain a reputation for effectiveness, and to win credibili ty with the private sector and 

consumers, new Competition Authorities shou ld exercise prosecutorial discretion. In investigating 

and prosecuting cases, they must opt for cases which have public appeal, i.e., which have impac t on 

the average consumer's pocket, can be easily understood, and can be easily won .240 

F. Adequate and Independent Financial Resources 

Witho ut adequate financial resources, competition authority is unable to func tion effectively. The 

operational revenue needs also to be indepe ndent of po liticians or ministries, so that they are not 

able to in fl uence decisions or control activities of the authori ty.241 In developing and less developed 

countries, Co mpetition Authorities are not acco rded adequate financial resources.'42 

G. Legal Enforcement Tools 

This concerns the importance of ensuring that the draft law adheres to general legal principles, 

such as separating out the investigative and adjudicative responsibilities of the competi tio n 
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authority.'" This is referring to the need to have checks and bala nce system on the decis ions of 

competition authority. 

H. Sanctions 

An important tool for achieving compliance is the perception that fines are sufficiently high to make 

it unattractive for firms to engage in anticompetitive conduct. Perceptions depend on both level of 

fines and the real payment rate.''' 

Thus as much as poss ible, competition authoriti es must be equ ipped w ith key characters; 

necessary powers and adeq uate resources to implement the law effectively. 

To note competition authorities of some countri es, in U.S.A., the Federal antitrust laws are generally 

enforced by the Antitrust Division of the Department of Jus tice ("DO)") and the Federal Trade 

Commission ("FTC), al though individuals may also have private rights of action for damages 

suffered as a result of th e antitrust violations.'45 

In Europe, the EU Commission plays a pervasive role in both the formu lation and executi on of, not 

only competition, but also general eco nomic policy in the common market (subject, of course, to 

member state control). '46 The Commission may open investigations, inspect books, take decision, 

and impose fines .'47 And India's Competition Act, Section 7 creates the Competition Commission of 

India (CCI), the new national antitrust agency charged with both enforcement and advocacy 

functio ns.248 In this respect, in South Africa, the Competition Act es tablishes an independent 

competition authority com pris ing a Competition Commission, a Competition Tribunal and a 

Competition Appeal Court for the resolution of competition matters or disputes.249 Finally, 

competition cases in Kenya are handled by four princi pal institutions. These are Legislature 

(Parliament), Office of the Minis ter in-charge of Finance, the Office of Commissioner for Monopolies 

and Prices, the Restri ctive Trade Practices Tribuna l and the High Court of Kenya. Each one of th ese 

institutions has its functions, responsibilities and powers clearly spelt out in th e legislation.2So 

It is also important to look at the recent trends in this respect. As noted earlier, competition policy 

and law can benefit all cou ntri es, whateve r their size and level of development, but the law must be 

appropriate to their needs. And goals of competition law inform the subs tantive rul es, the 
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enforcement orientation and institutional des ign.' 51 This denotes the development needs of a 
concerned country determine the institutions entrusted with the enforcement of the competition 
law. As already discussed, because of the development goals to be pursued by developed and 
developing countries the competition laws are different and the institutions to enfo rce them are 
also different. There is also an overall agreement that '''no one size fits all' is oft-repeated mantra" 
and "context matters" in designing and applying competition law and its supporting institutions for 
developing countries.2S2 Hence, institutions that fit the developed economies are different from that 
that fit economic environments of developing countries.'53 

As WTO paper in October 2001, more than 90 countries had adopted competition laws. However, 
the overall existing institutional environment in majority of developing countries made the 
enforcement of the law relatively less successful that it prevented them from enjoyed the benefits of 
such law.'54 Therefore, transitional economies need new forms of institutions that are not 
necessarily those adopted by industrialized countries and that are needed to ensure the well 
functioning of their infant market economies.25S There is no blue print for institutional development 
across all countries. In other words, there is no agreed upon sequence of institutional development 
and that each country should follow its own priorities and taking in consideration the differences in 
constitutional orders, cultural endowments, and inherited institutional arrangements - the facts 
that imply that institutional reforms are certainly path dependant.256 

Moreover, recognizing these realities, UNCTAD states that recent trends in different countries point 
towards the creation of new bodies for the control of restrictive business practices, or changes in 
the existing authorities in order to confer additional powers on them and make them more efficient 
in their functioning. '57 In some cases, different bodies have been unified into one empowered with 
all functions in the area of restrictive business practices, consumer protection or corporate law. 
Consequently, it is not possible to indicate which should be the appropriate authority. It is also not 
possible to lay down how the administering authority should be integrated into the administrative 
or judicial machinery of a given country. So this is a matter for each country to decide.'5. The 
present UNCTAD Model Law has been formulated on the assumption that probably the most 
efficient type of administrative authority is one which is a quasi autonomous or independent body 
of the government, with strong judicial and administrative powers for conducting investigations, 
applying sanctions, etc., while at the same time providing for the possibility of recourse to a higher 
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judicial body.259 The trend in most of the competition authorities established in the recent past 

(usually in developing countries and countri es in transition) is to award them as much 

administra tive independence as possible. This feature is ve ry important because it protects the 

competition authority from political influence.'6o The WB-DECD model law suggests that the 

enforcement agency should be independent from any government department and should rece ive 

its budget directly from (and report to) the legislature.'·' 

Even if es tablishing the competition authority is a matter left to a concerned country, it was 

suggested that in order for competition authoriti es to enforce competition law the necessary and 

right powe rs should be allocated to them. Broadly these powers can be separated into investigative 

and adjudicative powers.'6' Whether these powers are completely separated between various 

institutions or not varies from country to country. These arrangements may depend on the specific 

judicial framework of each of the countries.'·3 In some countries, the competition authorities have 

both investigative and adjudicative powers e.g. Federal Trade Commission of US, Fair Trade 

Commission of Sri Lanka, Competition Commission of India and the EU's Directorate General for 

Competition. The bundling of both investigative and adjudicative powers in one competition 

authority is criti cized for there are not enough checks and balances in the system.' M 

Some countries empower the competition authorities with investigative powers only e.g. 

Competition Co mmission of South Africa and Antitrust Division of Department of Justice of US. And 

some countries give the adjudicative powers to the competition tribunal; appeal to the competiti on 

appeal court and finally appeal to the higher judicial body e.g. South Africa Competition Act. In some 

countri es, the adjudicative powers are given to the court of laws e.g. Zambian Competition Act. A 

'self-contained' separate judicial system for competition cases is recommended by the World Bank­

DECD Model Law. However, such a set up might not be constitutional in some countri es, which 

provide for final jurisdiction of apex court in all cases for instance India and South Africa.'.s To sum 

up, countries set up competition authori ties and provide them with necessary powers as per their 

own priorities, politi cal and economic costs and concerns . 

2.6.3. Private Enforcement 

Private enforcement of antitrust laws has a long history. The U.K, Statute of Monopolies, enac ted in 

1623, provided that an individual, financially injured in his business or property by a restraint of 

trade, could bring suit and, if successful, collect treble the amount of his damages from the 
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perpetrator of the anti-competitive activity.266 However, the courts proved more willing historically 

to apply the doctrine of the right of private parties to maintain tort actions to the activities of trade 

unions than to business firms cons piring to eliminate competitors through boycotts or other forms 

of predatory behavior.267 In some countries private actions for redress of injury resulting from 

violations of the competition law may be instituted before an appropriate court or tribuna l by 

people harmed.268 Such private actions have at least two benefits: they supplement and reinforce 

public enforcement of the competition law, and they free the competition authority from having to 

obtain such redress on behalf of private parties.26' The U.S.A., from the origin of its antitrust law in 

1890, has provided for an expansive role for private actions for violations through treble damages 

remedies, class action procedures, one-way cost rules, contingent fees, and civil injury trials.21° 

Thus in US, the private suit for damages is one means of enforcing the antitrust laws.271 To sustain a 

treble-damage action there must be an antitrust offence in the public sense-one which is a 

significant restraint of trade or which threatens substantially to injure competition in general and 

the offence must have had the effect of damaging the plaintiff.'" Under the Sherman Act and 

Section 16 of the Clayton Act persons injured by violations may sue for threefold damages.273 Thus 

defeat in public cases may lead to further penalties by inviting the initiation of private suits for 

tripl e damages.274 

In Australia, prior to 1974, private statutory rights of action for breach of prohibited restrictive 

practices were not recognized. However, the Trade Practices Act 1974 provides that private parties 

may bring proceedings before the Federal Court relating to restrictive trade practices under Part IV 

of the Act. Remedies available to private litigants include single damages; injunctions (except for 

mergers); divestiture orders for mergers only; and other orders . The Federal Court of Australia Act 

1976 also permits a person to bring a representative or class on behalf of others.275 

In Canada, the Combines Investigation Act, enacted in 1889, provided for no private rights of action 

and recognized no such rights until the Act was amended in 1976. However, the courts from an 

ea rly date recognized that an agreement in violation of the Act was invalid and unenforceable as 

between the parties, and much more recently, they have recognized that violations of the criminal 

266 Kent Roach and Michael lTrebilcock, Private Enforcement of Competition, 
www.ohlj.calarchive/articles/34 3 roach treblicock.pdf, p. 464 
267 Ibid 

268 The World Bank and OECD,Supra note 17 

269 Ibid 
270 Kent Roach and Michael l.Trebilcock, Supra note 266 
271 Symposium on Enterprise Law of the 80's, Supra note 80, p. 219 
272 A.D. Neale, Supra note 123, p. 396-397 
27J Clair Wilcox, Supra note la, p. 97 
274 Ibid 
27l Kent Roach and Michael l.Trebi lcock, Supra note 266 
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provisions of the Competition Act may provide the basis for common law tort actions for conspiracy 

or unlawful interference with economic or contractual interests or relations,276 

In Europe, private enforcement of the EC competition rul es via damages claims or applications for 

injunctive relief has been leading a shadowy existence for a long time in the European Community 

as well as in the majority of its Members States.277 While Public Enforcement by competition 

authorities punishes breaches of competition law, compensati on of victims can only be obtained via 

national courts in accordance with national rules on civil liability and civil procedure. The European 

Court of Justice (EC)) has consistently stated that, Member States must ensure adequate protection 

for those who have suffered a loss due to a violation of EC competition law.27B In 2008, the EU 

Commission White Paper Proposal is designed to create 'an effective system of private 

enforcement...that complements, but does not jeopardize, public enforcement.' But the White 

Paper is still being discussed and neither the Member States nor the EU Commiss ion has taken 

concrete steps to implement the EU Commission's Proposals,279 Private enforcement has as such is 

not an iso lated issue; it is an integral part of the whole EC competition law system and needs to be 

viewed in its interaction with public EC competition enforcement. Although public and private 

enforcement of Article 81 of the EC Treaty, in principle, serve the same aims, only private damages 

actions provide a direct and immediate remedy for victims. Private enforcement serves a dual 

process of:2BO 

a) Allowing victims of infringements of EC competition law to obtain compensation, and 

b) Creating an additional incentive for undertakings to respect EC competition rules. Thus 

private enforcement of EC competition rules becomes an important tool to broaden the 

scope of enforcement of Article 81 of the EC Treaty. 

In South Africa, to claim civil damages, the parties who have suffered will have recourse to the civil 

courts only after the competition authoriti es have ruled on their findings. Damages could be 

awarded in excess of the 10% turnover of the Respondent as restri cted by the Competition Act's 

administrative penalty. However, it should be noted punitive damages are not awarded in South 

Afri ca.2Bl 

To sum up, private enforcement of competition law contributes important role to public 

enforcement of competition law. Thus, to facilitate private rights of action, provisions should ue 

added to the competition law. 

276 Ibid 
277 Kasturi Moodaliyar, James F. Reardon and Sarah Theuerkauf, The Relationship between Public and Private 
Enforcement in Competition Law, (A Comperative Analysis of South Africa, the European Union, and Swiss Law), 
at W\vw.compcom.co.zaJ .. . lThe Relat ionship between Public and Private Enforcement of- Competit ion-Law-SA­
EU-CH.pdf , visited on 10112120 10 
278 Ibid 
279 Ibid 
280 Ibid 
281 Ibid 
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2.6.4. Judiciary Body 

The effectiveness of the competition law in address ing anti·competitive practices depends on the 

actual degree of enforcement action by competition authoriti es and the role of the courts or the 

judiciary in the enforcement of the competition law. In most countri es the judiciary is involved with 

enforcing competition laws. The competition authority may be required to apply to the courts for 

orders that would implement its decisions.282 Most commonly, the competition agency's decisions 

may be appealed to the courts by the parties involved.283 If private parties have the right to institute 

compensation cases, these cases may be brought before courts.284 This shows that the role of the 

judiciary in the enforcement of competition law is so immense. Judgi ng a competition case requires 

some training in economic analysis, which judges usually lack. In the judiciary, judges should have 

competition law skills. The quality of judgments in review of decisions of the authority affects the 

legitimacy of the authority. 285 

When establishing a new competition law it is generally best not to rely on existing courts for 

enforcement.286 The current judges wi ll typically not have the experience or expertise needed to 

deal with the esoteric issues raised in these proceedings.28? Ideally, the new adjudicating body 

would cons ist of a panel of experts who s pecialize in competitive matters.28B Both lawyers and 

economists should sit on this panel.28• They should be adequately compensated, operate in open 

sessions to the extent practical, and write opinions that can be publicly eva luated to ensure 

transparency.290 Therefore, conSidering the role of judiciary in the implementation of competition 

law, it is so important to establish specialized court or competition court which has qualified 

lawyers and/o r economists in the areas of competition issues to adjudicate competition matters by 

adopting procedures and rul es of evidence that suit competition cases. 

As to the recent trends, in case, an appeal is allowed to the ordinary court from the decisions of the 

competition authoriti es or tribunal s, the power of the ordinary court to review these decisions 

needs consideration. For instance, in Tanzania, decisions of the Fair Trade Practice Tribunal can be 

appealed in the ordinary judicial system, but such appeals are limited to judicial review.291 On the 

other hand, taking every case to the court might diminish the competition authority's effectiveness 

since litigation is usually a long and onerous process. It is, therefore, necessary that a balance be 

282 The World Bank a nd OECD, Supra note 17 
283 Ibid 
284 Ibid 
285 Taimoon Stewart . lul ian Clarke and Susan l oekes, supra note 60 
286 David Smith and Su Sun, Supra note 234 
287 Ibid 
288 Ibid 
289 Ibid 
290 Ibid 
'91 - UNCT AD, Supra note 72 
The limitation to "judicial review" means that the 'ordi nary' judicial system cannot review the 'facts' and 
'merits' of a case, but can only review the Tribunal's interpretation of the law and whether it has upheld th e 
proper procedures 
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fo und between the fl exibility needed to properly enforce the competition law on the one hand, and 

the obligation to prevent prejudice and arbitrariness in the outcome on the other hand,'92 

Co nsidering the American experiences, it wou ld be benefici al to transitional economies to adopt a 

system in which a specialized agency or court makes the determi nations of violations, rather than a 

court of general jurisdiction, Separating the decisional authority from the investigation and 

prosecutorial functions may be most appropriate, '93 Many of the transitional economies allow their 

reviewing courts to make findings of the fact and law in add ition to, or independent of those made 

by the agency below,'94 There are distinct benefits provided by judicial review of agency decisions, 

but equally strong reasons to limit of reviewing powers of courts regarding issue arising out of 

competition law,29S The benefit of having a centralized development of competition law is likely to 

be endangered if courts can routinely take new evidence and make new findings of fact and law,'96 

The princi ple of judicial deference to competition agencies is well established and ought to be 

adopted by transitional economies,'9' 

292 CUTS (2003), Supra note 181 
293 KelUlcth M.Davidson, Creating Effective Competition institutions: Ideas for Transitional Economies, Asian­
Pacifi c Law & Policy l oumal; vo1.6, Issue I (Winter 2005), at 
www,hawaii,edu/aplpilarticles/APLP1 ,06, I-davidson,pdf, visited on 10/ 1212010 
29·1 Ib id 
295 Ibid 
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CHAPTER THREE 
The Legal Framework of the Ethiopian Competition Law and its Enforcement 

In this chapter, the legal framework provided under the Ethiopian competition law (the 
Proclamation) and its effectiveness in the enforcement of the law will be critically analyzed. In 
particular, the analysis focuses on competition in the Ethiopian context, the rationales and 
objectives of the Ethiopian competition law, the key substantive provisions of the law and sanctions 
under Ethiopian competition law to clarify the weakness and strength of the law and thereby 
address the impact of this legal framework from the perspective of effective enforcement of 
Ethiopian competition law. 
3.1. Introduction 
In this introductory part, the discussion concerns issues related to competition and competition law 
in Ethiopia with object of viewing the past. 
PRE-1991 
The Haile Sellassie era (Imperial era), in economic terms, the policy pursued allowed considerable 
latitude for the development of private enterprise. Moreover, a concerted effort was made to attract 
foreign cap ital. Indeed, the rol e played by external capital was significant; especially in 
manufacturing. ' To this end, the Commercial Code of 1960 of Ethiopia was adopted to regulate 
commercial activities and to combat unfair commercial competition (Arts. 132-134). Thus, the Haile 
Sellassie era economic policy was encouraging market competition. 

After the fall of the Imperial regime, the military government Derg came to power and implemented 
the nationalization of land, and urban property interests-including foreign capital. In economic 
terms, the policy that eventually crystallized can be described as socialization.' This meant giving 
priority to state and cooperative forms of ownership and an attempt to run the economy on the 
basis of central planning. Accordingly, the state's role in the economy was highly expanded; as a 
corollary, private enterprise was seen as an adversary to socialist construction and therefore kept 
on short leash.3 In general, there was an all-out effort to run a command economy. The participation 
of the private sectors in the economy was curtained for this was viewed negatively. Therefore, 
there was no role for market competition in the economy. 

The Derg regime, in its last days, introduced some reforms in the economy such as liberalization; 
and at the end, mixed economy. Some of the major restrictions on private enterprise were removed, 
state enterprises were to be given greater autonomy and they were to be judged by the criterion of 
profitability. However, the military government was collapsed before these measures to show 
effects; in fact, they were stillborn in conception' 
POST-1991 
Politically, with the fall of the Derg regime, the era of centralization was ended. The Transitional 
Government of Ethiop ia, based on the principle of unity within diversity, came up with a new 
pattern of relationship between the central government and the regions; and took measures to 
create a democratic society.s However, the post- Derg regime inherited a command economy. 

I Proceeding of the 6 th Michigan Slale University Conference on North Africa, Compiled by 101m T. HiIUlant and 
Assis ted by Beth Finne, April 23-25, 1992, Holiday Inn. East Lansing, P.8 1-82 
2 Ibid 
3 Ibid 
4 Jd. p. 83 
s Id. p.84 
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After the down fall of the Derg regime, those participant forces of the transitional period adopted 
the Transitional Period Charter of Ethiopia in 1991. The participant forces which formed the 
Transitional Government adopted the Transitional Period Economic Policy of Ethiopia in November 
1991 to overcome the imbalances, inefficiencies, crisis and failures exhibited in the wrong 
economic policy of the Derg regime; and to have economic policy which fit the new democratic 
system ." 

This economic policy envisaged the adoption of free market economy. The Transitional 
Government Economic Policy aimed to change the role of the state in the economy radically and to 
encourage the role of the private sector. The economic policy underlined the need to promote 
private sector and stated measures to be taken.' To this end, the economic policy envisaged 
privatization of some state enterprises, removal of entry barriers for new private undertakings, 
deregulatio n of the economy and withdrawal of the special privileges to state enterprises so that 
private enterprise can compete with them without its hands tied . The government operates only 
those sectors which are decisive for fast growth; and where the private sectors cannot have 
capacity to undertake or cannot be profitable. If the government participates in the economy 
through some public enterprises, they would be given greater autonomy and guided by the 
principle of profitability and free market competition. The policy encourages market competition 
among business community in the market.' 

Furthermore, one of the objectives of the FORE Constitution is to establish and sustain 'one 
economic community' in Ethiopia (Preamble and Article 55(6)).9 But the constitution does not 
define the term 'one economic community'. On the other hand, the Document Matters for Building 
Democratic System of Ethiopia provides for decisive measures to create 'one economic 
community' .10 Some of these measures are free movement of goods, services, capitals and labor. 
The document underlines that the existence of plural private capitals is the characteristic of free 
market economy. It also states that private capital should be prosperous and beneficiary in the 
market only based on the principle of free market competition. Moreover, the Document Rural 
Development Polices, Strategies and Methods" also provide the need to promote competition 
among private sectors in the agricultural sector. 

6 The Ethiopian Transitional Period Economic Policy, November 1991 , p. 15 
7 Id. p. 18 
8 Id. p. 29 
9 A Proclamation to Pronounce the Coming into Effect of the Constitution of Federal Democratic Republic of 
Ethiopia, Proclamation No. 1/ 1995, Federal Negarit Gazeta, (I" year No. 1,2 1" August, 1995) 
10 The Document Matters for Building Democratic System of Ethiopia, Ministry of Information, 
May 2002, p. 20 1-203; This document set the policy direction of Ethiopia about the kind of 
democracy Ethiopia needs; individual rights and democratic system; rights of 
nations/ nationalities and democracy; and rights of nations/nationalities and the purpose to 
create 'one economic community '. 
II Federal Democratic Republic of Ethiopia, The Document Rural Development Policies, Strategies and Methods, 

November 200 1/2002, p. 202; this document explains the reasons why tile development of the country has to 

center on agriculture and rural and how to achieve the expected benefits there from. 
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The Industrial Development Strategy12 firmly underlines the need to have strong market 
competition in the economy. The strategy states strong market competition enables free market 
economy to play its role in fastening the economic development (growth). It notes that strong 
market competition serves fair distribution of economic resources; and it rewards good performing 
private capitals and penalize poor performing private capitals. Thus, strong competition enables to 
secure development (growth). The strategy provides that the government has to take legal, 
economic and administrative measures to eliminate factors which limit, impede or restrain strong 
market competition. The government is to provide legal and institutional framework to promote 
competition. Moreover, the government is to set up administrative and justice system which 
enables the effective enforcement of the law. To this end, Ethiopia took various policy reforms and 
measures of which adopting competition law is one. Of course, there are various social and 
economic policies such as industrial policy, trade policy, regulatory policy, investment policy, labor 
policy, development policy, etc. which affect competition and implementation of competition law. 
Therefore the effectiveness of the competition law will depend on the extent to which it is 
coordinated with other poliCies. 

3.2. The Legal Framework 
To make the undertaking of trade practices in line with free market economy, the government of 
Ethiopia adopted its competition law named 'Trade Practice Proclamation No. 329/2003 on April 
17, 2003 as one of its economic regulations.13 This proclamation was repealed and replaced by the 
newly adopted Proclamation which is named as 'Trade Practice and Consumers' Protection 
Proclamation No. 685 / 2010 (hereinafter called "Proclamation").14 This Proclamation No.685 / 2010 
came into force as of 16,h of August, 2010. From now on, the term "Proclamation" is referring to 
"Proclamation No.685/2010". With regard to the naming of such laws, there is no common rule for 
the title of Restrictive business Practices (RBPs) laws. The different titles adopted generally reflect 
the objectives and hierarchy of the law, as well as the legal traditions of the countries concerned. IS 

3.2.1. The Preamble ofthe Proclamation 
In its introductory part, Proclamation No.685/2010 provides for the rationales for which the law is 
promulgated. The fundamental reasons for which this law is adopted are: 

• To ensure that commercial activities are undertaken in accordance with appropriate 
practices based on free-market economic policy of the country; 

• To regulate anti-competitive and unfair market practices in order to protect business 
community; 

• To regulate misleading market conducts in order to protect consumers; 
• To establish a system that is conducive for the promotion of competitive market; 

t2 Federal Democratic Republic of Ethiopia, the Document Industrial Development Strategy, Ministry of 

Information, August 2002, p. 189-194; this document points to the industrial policy of Ethiopia and the ro le of 

private capitals in the economic development of Ethiopia. 

t3 Trade Practice Proclamation, Proclamation No. 329 / 2003 , Federal Negarit Gazeta, 

(9'h Year No. 49 , Addis Ababa, 17,h April 2003). 

14 Trade Practice and Consumers' Protection, Proclamation No .685/20 10, Federal Negarit Gazeta , 16th Year No. 49. 
Addis Ababa 16'" August, 20 I O. 
15 UNCTAD, MODEL LAW ON COMPETITON, Geneva, 2000, at 
http://rO.unctad.org/en/subsites/cpolicy/docs/Modelaw04.pdf, visited on 10/9120 I 0 
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• To ensure goods produced and services delivered are not dangerous to health and well 
being of consumers, and their safeness and suitableness to human health; 

• To create the possibility that consumers get goods and services equivalent to the price they 
pay; 

• To determine the powers and duties of organs that will be in charge of the responsibility to 
carryon executive and judiciary activities to ensure the implementation of this 
Proclamation. 

It is important to explain the rationales of this Proclamation briefly. The consideration of these 
rationales denotes the Proclamation has not only economic goals but also non-economic goals such 
as social justice, public health and fairness. One of the rationales of this Proclamation is consumers' 
protection. In chapter two, the definition and scope of consumers' protection policies and law were 
discussed. Some countries treat consumers' protection under distinct legislation while others 
govern consumers' protection thorough their competition laws. Competition benefits consumers 
thorough lower prices, best possible choice of qualities and quantities of goods and services. One of 
the benefits of competition is consumer welfare. Similarly, the consumer protection law also has the 
object to secure these benefits to the consumers. These are the common goals of both competition 
and consumers' protection law. Thus whether to have separate consumers' protection law or 
embodying it in the competition law depends on once country policy choice and concerns. In 
Ethiopia, the Proclamation also governs areas of consumers' protection. Since it is beyond the 
coverage of this thesis, issues related to consumers' protection will not be discussed. 

As already noted, for free-market economy to play its role in economic development (growth), 
competition must be maintained and promoted. Competition is the basis for free-market economy. 
The economic system devoid of competition is not designated as free-market economy. On the 
other hand, competition law is so essential in a free market economy. It is the competition law 
wh ich subjects commercial activities to the rules of a free-market economy. This requires Ethiopia 
to assess and restructure the existing legal and institutional arrangements to create the system or 
institutional framework which favor and promote competitive process in the economy. This, in 
turn, plays necessary role in creating and maintaining 'one economic community' in Ethiopia. 

As already noted, leaving competition to itself may not be advisable. It may be abused by private 
practices of finns. If competition is abused by private practices of trade actors it may result in 
market failures which are deSignated as anti-competitive practices and which have the effect of 
limiting, restricting and impeding competition unduly. This, in effect, would deny the benefits of 
free competition to the public; and result in the mal-functioning of the whole economy. Thus the 
Proclamation envisages the need for governmental intervention or public control in the market. 
The Proclamation states that the government intervenes in the market through this Proclamation to 
combat anti-competitive and unfair market practices with the purpose to protect the business 
community. This rationale of the Proclamation seems to limit the objective of regulating anti­
competitive and unfair market practices to the protection of "the business community". However, in 
most jurisdictions, one of the objectives of competition laws is to regulate business restraints to 
promote and maintain competition and competitive process in the markets (See chapter two). And 
they do protect and sustain competition not for the sake of competition only, but to secure other 
economic, social and cultural objectives. Even if competition demands the existence of plural 
competitors and protecting competitors is also one of the purposes of regulating restrictive 
business practices, the objectives of controlling business restraints surpass protecting competitors. 
Therefore the positive interpretation of this rationale should be made in connection with the 
rationale and part two of the Proclamation to ensure commercial activities are conducted as per 
rul es of a free-market economy where competition is the rul e of the game. 
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The other rationale of the Proclamation is to establish a system that is conducive for the promotion 
of competitive market. This envisages the need to reo rganize or restructure the existing legal and 
institutional framework and/or establish new one in the way it fits for the promotion of 
competitive market. Finally, without having effective enforcement mechanism, simply adopting 
competition law has no use. To this end, the Proclamation has the rationale to determine the 
powers and duties of the organs responsible for enforcement of the Proclamation to implement the 
same effectively. 

Therefore, since the Preamble of the Proclamation serves in interpreting provisions of the same 
where there is ambiguity or gaps; in enforcing every provision of this Proclamation, the 
enforcement authoriti es must take note of the rationales of this Proclamation. 

3.2.2. Objectives of the Proclamation 
Setting clear objectives for any proposed legislation is obviously important. As such, Ethiopia sets 
objectives of her competition law under this Proclamation. Pursuant to Article 3 of the 
Proclamation, the objectives are: 

1. Protecting consumers' rights and benefits; 
2. Ensuring the suitableness of the supply of goods and services to human health and safety and 

install ing a system of follow up; 
3. Ensuring that manufacturers, importers, servi ce dispense rs and persons engaged in 

commercial activities in general carryon their activities in a responsible way; 
4. Preventing and eliminating trade practices that damage the interests and goodwill of the 

business persons; 
5. Accelerating economic development. 

As noted in relation with rationales of this Proclamation, one of the objectives of the Proclamation 
is also consumers' protection (protecting consumers' rights and benefits). Since it falls outside the 
scope of this thesis, the discussion does not cover those provisions of the Proclamation devoted to 
consumers' protection. 
As noted earli er, competition law should address the loca l needs, aspirations and socio-economic, 
cultural and legal conditions of a concerned country. This could be achieved by including these 
specifi c development goals as the objectives of the competition law. Moreover, as al ready discussed, 
as in other jurisdictions, the Proclamation, (in its objective provision), does not provide that the law 
is to protect and promote competitive process by striking down any business restraints which 
adversely affect competition and competitive process, and thereby to secure benefits of competition 
to the public. The benefits of competition include efficient allocation of society's scarce resources, 
increased consumers welfare, rising of dynamic economic efficiency and progress, forCing 
businesses to move closer to a policy of long-run profit maximization, fairness, innovation, good 
governance, and distribution of social power among business units. It is not clear why the 
Proclamation is not boldly procla iming that the objective of the law is to control anti-competitive 
practice to sustain and promote competition and competitive process. This might have its own 
negative impact in the effective enforcement of the Proclamation. In this respect, it is stated, the 
difficulty is that if a competition law does not adequately protect the competitive process, the 
country's overall economic development suffers as a result of those distortions which the law has 
fail ed to remedy; if the competition legislation is ove rzealous, it ends up restri cting the freedom of 
businesses to ado pt beneficial practices and organizational forms, and thus cripples the economy.l . 

16 Bahaa Ali El Dean and Mahmound Mohieldin, "On the Formulation and Enforcement of 
Competition Law in Emerging Economics: The Case of Egypt," Working Paper 60. The Egyptian 
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However, s ince the Proclamation has to be applied in its entirety, considering the Preamble of the 
Proclamation, it should be presumed that the Proclamation has the objectives of subjecting 
commercial activities to the rules of free-market economy; regulating anticompetitive and unfair 
market practices to protect business community; and promotion of competiti ve market. 

Article 3(3) of the Proclamation provides that it has the objective to ensure business persons 
engaged in the commercial activities undertake their activities in a responsible way. The 
Proclamation does not give a clue as to what does that mean doing commercial activities in a 
"responsible way". It was already noted that it is the concern of the specific country to set the 
economic and non-economic goals of its competition law taking regard to its own development 
needs. As per this provisio n of the Proclamation, it seems Ethiopia is to promote not only economic 
goals but also other non-economic goals through this law. However, the duty to conduct 
commerci al activities in 'a responsible way' is nowhere provided in other jurisdictions. This duty 
seems to refer to the social obligations or responsibility not as such exactly to obligations of 
business persons or private legal entities governed under the competition law. This might cause 
confusion in the interpretation of the law and thereby negatively affects effective enforcement of 
the Proclamation. This may require the amendment of the law. But for the time being, for the 
purpose of implementation of this Proclamation, the phrase 'doing commercial activities in a 
responsible way' should be interpreted to mean "business persons must not conduct commercial 
activities in violation of the provisions of the Proclamation to secure benefits prohibited by thi s 
Proclamation". 

The Proclamation under its title and Part two employs the term 'trade practices'. But this term is no 
where defined in the Proclamation. This might create confusion as to whether this term is similar 
with the term "commercial activity" as defined under the Proclamation and as to what are the 
'prohibited trade practices'. ror instance, under Zambian Competition and Fair Trading Act of 1994, 
Section 2 defines "trade practi ce" as 'any practi ce related to the carrying on of any trade and 
includes anything done or proposed to be done by any person which affects or is likely to affect the 
method of trading of any trader or class of traders or the production, supply or price in the course 
of trade of any goods, whether real or persona!, or of any service'. This shows the scope of the term 
'trade practices' covers wider range of trading activities than the term 'commercial activity' 
designated under the Proclamation. Thus the term 'trade practices' should be interpreted to refer 
to com mercial activity and the production, supply and trading of other goods and serv ices as noted 
under the Proclamation. On the other hand, to identify as to what the term "prohibited trade 
practices" referring to, Art 2(18) of the Proclamation defines the term "anti-competitive or acts 
restricting market competition" as acts (acts listed under the provision or acts prohibited under 
Part two of the Proclamation) limiting the competitive capacity of other business persons in the 
commercial activities and limiting the choices of the consumers or use rs. In the Preamble of the 
Proclamation, the prohibited acts are named as "anti-competitive and unfair market practi ces". And 
Part two of the Proclamation is designated as "trade practices" and it covers prohibited acts like 
abuse of market dominance, anti-competitive agreements, merger and unfair competition. 
Squeez ing these all together, the term "prohibited trade practices" under the Proclamation should 
be considered to refer to "anti-competitive and unfair market practices or acts restricting market 
competition". After saying this, Article 3(4) of the Proclamation stipulates that it has the objective 
to "prevent and eliminate trade practices that damage the interests and goodwill of business 
persons". This provision also employs the term "trade practice". It prohibits these practices with the 

Center for Economic Studies, Cairo, September 200 1, at 
http: //www.eces.org.eg.Downloads / ECESWp60.pdf. visited on 20 / 9 / 2009 
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view "to protect interests and goodwill of the business persons". The objective of the Proclamation 
here seems to regulate areas of unfair competition. The other difficulty with this provision is that 
what are "the interests and goodwill" of business persons? Moreover, should both "interests" and 
"goodwill" of the business persons" be damaged cumulatively for the acts to be prohibited by the 
Proclamation? Thus the "interests and goodwill" of the business persons should be taken to refer to 
the "interests and goodwill" of the business persons protected under the Proclamation which have 
an impact on the "competitive capacity" of the business persons. 

Finally, Art 3(5) of the Proclamation provides that the Proclamation has the objective to "accelerate 
economic development". As already discussed, there have been strong debates as to whether there 
is a link between competition policy and law, and economic development (growth). As noted in 
chapter two, an OECD paper denotes that there are strong link between competition policy and 
numerous basic pillars of economic development (growth) .. . A study of 53 countries found a strong 
correlation between the effectiveness of competition policy and law and growth. Ethiopia does not 
open a door for such debates whether there is a link between competition policy and law, and 
economic development (growth) . Therefore, the Proclamation confirms that there is a clear link 
between competition law and economic development. It proclaims that the Proclamation is to 
speedup economic development. 

3.2.3. The Scope of Application of the Proclamation 
Determining the scope of application of competition law is very crucial issue for the effective 
enforcement of the law and thereby to secure benefits of competition. As already noted, 
competition law is necessary for sound economic development (growth).17 It is required for all 
countries regardless of their level of economic development.1o This denotes competition law should 
be a general law application. It should, as much as possible, apply to all market transactions and all 
entiti es engaged in commercial transactions irrespective of ownership or legal form. As discussed 
ea rlier, there are fundamental legal and economic reasons to apply this law to all trade actors and 
economic activities. In addition to these, a uniform application of competition rul es has various 
adva ntages and fundamental to the effective implementation of competition rul es in the country. 
The adva ntages include: 19 

• The protection and promotion of the competition process throughout the country to 
safeguard against misallocation of resources and inefficiency, which adversely affect the 
economic development in the country and the welfare of the citizens. 

• Exemptions from competition law can be discriminatory and inequitable as between market 
operators. 

• The efficiency justification for uniform application of competitive market rules in the 
country is particularly important in view of the recent globalization of the markets. 

However, competition law must take note of the specific needs of the concerned country. It has to 
be subjected to appropriate adaptation depending on local needs, aspiration and socio-economic, 
cul tural and legal conditions of the concerned country.'o One way to approach this matter is the 

11 Kathryn Mcmahon, DEVELOPING COUNTRIES AND INTERNATIONAL COMPETITION LAW AND 
POLICY, at http://papers.ssm.com/so13/papers.cfm?abstract id- 1523 143.pdf, visited on 519/20 I 0 
18 Ajit Singh and Rabul Dhumale, COMPETITION POLICY, DEVELOPMENT AND DEVELOPING 
COUNTRIES, at http://www.gina.gov.gy/epalinkITRADE RELATED AGENDA 25.pdf, visited on 7/9120 10 
19 UNCT AD, Review of Recent Experiences in the Formulation and Implementation of Competition Law and Policy 
in Selected Developing Countries: Thailand, Lao, Kenya, Zambia, Zimbabwe, at 
www.uctad.orgitemplates/dowl1load.asp?docid- 64 70&lang- 1 , visited on 10112120 I O. 
20 Pradeep S.Mehta, Competition Policy In developing Countries: An Asia-Pacific Perspective, at 
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inclusion of provisions concerning exceptions and exemptions in the law." The matter of exclusion 
from the application and scope of competition law is of great importance from both competition 
and a trade perspective. In order to gather consensus and acceptability for the introduction of 
competition legislation, it was necessary to introduce certain sectorial exclusions and exemptions." 
The definitions of the terms "exemption" and "exclusion" are provided in chapter two. There are 
basically two categories of exceptions and exemptions: I3 

1. Explicit exemptions: These are given in Legislation and Regulations. 
2. Implicit exemptions: These are when the application of competition law is displaced 

by industry-specific-regulatory regimes or other manifestations of the state 
ownership or direction. 

The exemptions and exclusion provisions are necessary for furthering the objective of the 
competition law. The amount of exemptions in the competition laws of developing countries such 
as South Africa, India, or Zambia is significantly greater than that of United States, the European 
Union, or the European transition economies. A "blanket clause" kind of discretionary element of 
general exemption is included in each system.'" The greater amount of exemptions made it 
necessary to categorize them: the 7 -Up Project distinguishes between practice specific, enterprise 
specific, and sector specific exemptions.Is Some of these exemptions are related to export 
promotion, social issues, and labor relations; trade union activities, activities of professional 
associations; professional associations; small and medium enterprises; exempting enterprises 
depending on the security of the state or the public interest; and enterprises performing sovereign 
functions on behalf of the government. 26 

In Ethiopia, Article 4(1) and (2) stipulates that the law is applicable to all persons carrying on 
commercial activities and to any transaction in goods and services within the Federal Democratic 
Republic of Ethiopia; and commercial activity conducted outside Ethiopia if its outcome has effect 
in Ethiopia. This shows that the Ethiopia's competition law is a general law application. However, in 
order to accommodate the specific needs of the country, the Proclamation provides for the 
exemptions and exceptions where the law has no applicability. Art 4(3) states that the Proclamation 
shall not apply to: 

a) The sovereign act of the state which is exclusive of public enterprises: 
b) Basic utilities; 
c) Basic goods and services that are subject to price regulations. 
d) Collective agreements applying to employer and employee relationships. 

Art 4(3) (a) of the Proclamation provides that the sovereign act of the state which is exclusive of 
public enterprises is removed from the ambit of the competition law. Here the act of the state refers 
to act done by the Federal and regional government organs in discharging their governmental 
duties and responsibilities, and enterprise performing sovereign functions on behalf of the 
government if any. However, public enterprises are subjected to the application of the 
Proclamation. The question is what the competition authority should have to do in case the acts of 
the government hamper competition process. The Trade Practice and Consumers' Protection 

21 CUTS (2003): Pulling Up Our Socks. A Study of Competition Regimes of Seven Developing Countries of Africa 
and Asia under the 7-Up Project. CUTS Centre for Competition, Investment and Economic Regulation, Jaipur, 
India, at http://cuts-intemational.org/pulling.pdf, visited on 911 0/20 10 
22 UNCT AD, Supra note 19 
23 Id. p. P.212-213 
24 CUTS (2003): Supra note 2 1 
25 Ibid 
26 Ibid 
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Authority ('the Authority') has the power to take va rious measures. The Authority may participate 
in the formulation of the country's economic policies, which may adversely affect competition 
process. In addition, the Authority should also play the rol e of competition advocate to minimize 
acts of the government which unduly affect competition and create necessary work relationship 
with the concerned gove rnment organs. The Proclamation extends its application to acts committed 
outside Ethiopia which have negative effect on competition in Ethiopia; and this gives the 
Proclamation extra-territorial jurisdiction application. This jurisd iction is based on "effects 
doctrine". 

To note experiences of other jurisdictions in this respect, UNCTAD Model Law on Competition 
provides that the law does not apply to the sovereign acts of the states itself, or to those of local 
governments, or to acts of enterprises or natural persons which are compelled or supervised by the 
State or by local governments or branches of government acting within their delegated power.27 On 
the other hand, the Law on the Protection of Competition (1998) of Bulgaria, under Art 2 states that 
the law shall apply to authoriti es of the executive branch and of local government, if they expressly 
or tacitly prevent, restrict, distort or might prevent, restrict or distort the competition in the 
country; and undertakings to which the State has assigned the provision of services of public 
interest, in so far as the observance of the law does not render the fulfillm ent of those tasks 
impossible and the competition in the country is not affected to a significant extent. Moreover, in 
South Africa, the Competition Act appli es to the state itself, and thus government-owned entities 
are fully subject to it. '8 These government-owned entities are referring to entities like South African 
Airlines, Transnet a parastatal whose Portnet divisions owns and controls the nations' ports. 

Art 4(3) (b) of the Proclamation also exempts the bas ic utilities from the application of the law. Art 
2(2) defines "basic public utiliti es" as utilities such as water, electricity, telephone and the like. The 
natural monopolies control these utiliti es. This provision provides for non-exhaustive list of basic 
public utilities . These natural monopolies are governed by their own regulation or law that 
competition law has no applicability. In providing these bas ic public utilities to the public, the 
natural monopolies might cause barriers to competition in the market. The Authority should make 
cooperation agreements with these natural monopolies which serve as guidelines concerning their 
relationships in the area of competition and issues related to the Proclamation; and to lobby these 
natural monopolies to design their sector regulatory framework in a way it promotes competition. 
Gradually, if possible, the Authority should be given upper hand in cases concerning competition 
matters. 

In a number of jurisd ictions, exemptions are granted for "special" sectors such as energy, liner 
shipping, air, trucking, professional sports, small business, and government enterprises. It is stated 
that developments in tech nology, organizational methods and applied economics suggest that 
alternative pro-competition approaches to the sectors are feasible.29 In Zambia, the competition law 
grants implicit exemptions to these special sectors such as banking, communication, water and 
sanitation, energy and electricity which are governed by their own law and having specific sector 
regulatory framework. As to the application of competition law, they have concurrent jurisdiction 
power to enforce competition.3o 

27 UNCT AD, Supra note 15 
28 OECD, Competition Law and Policy in South Africa, An OECD Peer Review, May 2003, at 
!J!.Ul:llwww.oecd.org/dataoecdl521I 3129587 14.pdf, visi ted on 16/9120 I 0 
29 R.Shyam Khemani , Application of Competition Law: Exemptions and Exceptions. at 
www.unctad.org/enldocs/ditcclpmisc25 en[ll.pdf, visited at 10112/20 10. 
)0 UNCT AD, Supra note 19 
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Art 4(3) (C) of the Proclamation denies the application of the Proclamation to basic goods and 
services that are subjected to the price regulation. This non-applicability of the law has to do with 
consumers' protection. Art 2 (1) of the Proclamation defines "basic goods and services" as 'goods 
and services related to daily need of consumers, the shortage of which in the market may lead to 
unfair trade practi ces'. The Proclamation does not provide list of basic goods and services. But they 
include edible oil, sugar, food items, etc. The prices and distribution of these basic goods and 
services are regulated by the Ministry of Trade. Pursuant to Art 46 of the Proclamation, the 
Mi nistry, when deemed necessary, submits to the council of Ministers its study on basic goods and 
services that shall be subject to price regulation and upon approval publish their list and prices in 
public noti ces. Moreover, as per Art 47 the Ministry in consultation with other government organs 
may determine the conditions of distribution, sa le and movement of basic goods and services and, 
as may be necessa ry, order business person to replenish the stock of the same. With regard to 
regulation of these bas ic goods and servi ces, the Proclamation does not explicitly empower the 
Authority. This may tend to mean whatever the conditions of competition of these areas are; the 
Authority might not have any saying over these competition matters. Therefore, the exclusion of 
basic goods and services from the domain of the Proclamation should be carefully scrutinized and 
applied in such a way it promotes competitive process in those areas. Of course, Art 4(4) provides 
that the non-applicability of the law in relation with basic utilities and basic goods and services 
does not concern matters stated in the Proclamation in connection with consumers; that means; the 
Proclamation is applicable to matters concerning the protection of consumers' interests as 
provided in the Proclamation. 

Art 4(3) (d) of the Proclamation stipulates that the law shall not apply to collective agreements 
app lying to employer and employee relationships. In Ethiopia, the employer and employee work 
relationship is governed as per Labor Proclamation No. 377/2003. Art 124 and the following 
provisions of this proclamation govern the collective agreement to be concluded between the 
employer and employee. The co llective agreement covers matters provided under Art 129 of 
Proclamation No. 377/96 concerning employment relationships. However, the Authority should 
undertake thorough study about collective agreement whether there is a risk of limi ting 
competition unduly and denies benefits of competition to the public; and thereby designs 
mechanism to avert that danger. 

For examples, in U.S.A. and Canada, labor relationships are also exempted from the application of 
the competition laws. Art 1(3) of Esto nia's Competition Act (2001) states that the Act does not 
regulate relationships in the labor market. And Art 3(1) of South Africa's Competition Act (as 
amended in 2000) provides that the Act shall not apply to a collective bargaining and collective 
agreement. Moreover, in Zambia, Art 3(b) and (c) of the Competition and Fair Trading Act (1994) 
states that co ll ective bargaining and activities of trade unions to advance the terms and conditions 
of employment of their members are exempted from the appli cation of the Act. As already noted, 
the exemption of labor relationships fall under the categori es of exemptions aimed at balancing 
unequal economic or bargaining power. Several jurisdictions exempt workers' co llective bargaining 
activities to fo rm unions or group together to negotiate wages and other employment conditions. 
Such an exemption is aimed at counterbalancing the superior economic power and barga ining 
pos ition which most firms/employers have vis-a -vis individual workers, and preventing 
exploitation of labor.3! However, the exemption of co llective bargaining may cause risks such as 
increased wage of costs of collective bargaining activity may raise costs of production; labor may 
demand delay of effici ent methods of production such as adoption of new machinery, technology 
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and organizational methods; and it may be abused by trade unions which adversely affect 
competition. Therefore, competition authorities need to be cognizant of such risks and prevent the 
misuse of the collective bargaining exemptions." 

Art 4(5) of the Proclamation provides that the Proclamation does not prevent consumers' rights of 
private action on matters of extra-contractual liabilities under the civil code. It is not clear whether 
this provision is to encourage private enforcement of the competition law or what kind of 
exemption it is referring to. 

rinally, Art 4(6) of the Proclamation exempts matters with regard to supervisory activities and 
measures undertaken in accordance with the Food, Medicine and Health Care Administration and 
Control Proclamation No. 661/2009. However, the Authority should closely check these areas 
whether competition is adversely affected, and thereby result in mal-functioning of the economy in 
those areas. 

3.2.4. Anti-Competitive Practices 
As already noted, competition law has the aim to control anti-competitive practices in order to 
promote and sustain competitive process. Anti-competitive practices restrict, limit, impede and/or 
distort competition denies the benefits of competition to the public. Under the repealed 
proclamation, Proclamation No.329/2003, anti-competitive practices are anti-competitive 
agree ments, abuse of dominance and unfair competition (Part two). Under the present 
Proclamation, Proclamation No. 685/2010, considering Art 2(18) and Part two, anti-competitive 
activities include abuse of market dominance; agreements, concerted practices and decisions of 
associations of business persons; merger; and unfair competition. 
A. Abuse of Market Dominance 
The Proclamation prohibits the direct or indirect abuse of market dominance. Article 5 of the 
Proclamation states: 'No business person, either by himself or acting together with others, may 
ca rryon commercial activity by openly or dubiously abusing the dominant position he has in the 
market". The Proclamation uses the term 'business person' rather than the ordinary term 'trader'. 
Under Art 5 of the Commercial Code of 1960 of Ethiopia and the repealed Trade Practice 
Proclamation No.329/2003 Art 2 (10), the law employs the term 'trader'. Art 2 (5) of the 
Proclamation No.685/2010 defines the term "business person" as 'any person who professionally 
and for gain ca rries on any of the activities specified under Article 5 of the Commercial Code, or 
who dispenses services, or who carries on those commercial activities designated as such by law'. 
The Proclamation No.685/2010 provides similar definition for the term 'business person' as that of 
the term 'trader' provided under the above mentioned laws. It seems that the legislature is opting 
to use the modern language 'bus iness person' than the ordinary language 'trader'. The Proclamation 
also provides for the definition of "dominant market position". Under Art 6 of the Proclamation, the 
'dominant market position' is defined as "A business person either by himself or acting together 
with others in a relevant market, is deemed to have a dominant market position, has the actual 
ca pacity to control prices or other conditions of commercial negotiations or eliminate or utterly 
restrain competition in the relevant market". 

To look at the ingredients of this definition, the Ethiopia's competition law contains the concept of 
'single dominance' and 'joint dominance', which involves multiple business persons. The 
Proclamation prohibits both acts by one or more business persons which constitute abuse of a 
dominant market position. Such concepts of dominant market position and prohibition are, for 
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example, provided under the competition law of Zambia.33 The Proclamation denotes "actual 
dominant market position". And this actual dominant market position must enable the business 
person or business persons to control prices or other conditions of commercial negotiation or 
eliminate or utterly restrain competition in the relevant market. In US too, "actual monopoly 
power" is defined as "the power to control prices or exclude competition"." This is not to mean the 
concept of "actual monopolization in US" and "actual dominant market position in Ethiopia" is 
similar. Under Art 4(2) of the Competition Act (2002) of India, dominant position enables an 
enterprise to operate independently of competitive forces prevailing in the relevant market; or 
affect its competitors or consumers or the relevant market in its favor. Under the Competition Act 
of South Africa, 'market power' means the power of a firm to control prices, or to exclude 
competition or to behave to an appreciable extent independently of its competitors, customers or 
suppliers. 

In Ethiopia, the business person or business persons must have actual dominant market power in 
the "relevant market". In assessing the dominant position of a business person(s), identifying the 
"relevant market" is so crucial. The Proclamation does not define the term "relevant market" under 
the definition part. But it defines the "relevant product market" and "relevant geographic market" 
under Art 7. Thus the "relevant market" under the Proclamation comprises both "relevant product 
market" and "relevant geographic market". Art 7(2) of the Proclamation provides that the "relevant 
product market" is the market that comprises goods or services that actually compete with each 
other or fungible goods or services that can be replaced by one another. And Art 7(3) states that the 
"releva nt geographic market" is the area in which the conditions of competition are sufficiently 
homogeneous and can be distinguished from the conditions of the competition in neighboring 
areas. The Proclamation provides for workable components of the relevant market in assessing the 
dominant market position. 

In other jurisdictions, for instance, in U.S.A., to establish actual monopolization the rel evant market 
must be defined. The Courts, in their analysis of the term 'any part of the trade or commerce' under 
Section 2 of Sherman Act, denote the relevant market comprises the product and geographic 
markets. As to product market, the Court, rejecting any requirement that only product that are 
fungible or are physically identical products are to be considered as constituting the relevant 
market, concluded: 'In considering what is the relevant market for determining the control of price 
and competition, no more definite rule can be declared than that commodities reasonably 
interchangeable by consumers for the same purposes make up' relevant market.3S As to relevant 
geographic market, it is stated that 'This is the geographic area of effective competition in which the 
defendant firm sells the product and the area in which buyers look for their supplies.36 

In Europe, under Art 82 of EC Treaty, the three key elements are a dom inant position; an abuse of 
that position; and the abuse must affect trade between Member States. Art B2 is aimed at the 
position and conduct of one undertaking. Essentially, Art 82 is not concerned with the fact of 
monopoly power in the Community, but with abuse of that monopoly or dominant position. In this 
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respect, the relevant market must be taken into account.37 The relevant market refers to the 
relevant product market and relevant geographic market. As to relevant product market, demand· 
side substitutability determines which products compete with each other from the perspective of 
the consumer. The geographic reference market shall consist of the area in which the undertakings 
concerned are involved in the supply and demand of products and services, in which the conditions 
of competition are sufficiently homogeneous and which can be distinguished from neighboring 
areas because, in particular, conditions of competition are appreciably different in those areas. 36 

In India, Section 4 of the Competition Act deals with abusive behavior by dominant firms.'9 A 
dominant position is defined in terms of a 'position of strength' enjoyed by an enterp rise in the 
relevant market in India40 Under Art 2(r) of the Competition Act of India, the "relevant market" 
means market to be determined with reference to the relevant product market or the relevant 
geographic market or with reference to both markets. Even the factors to be taken into acco unt to 
consider what is a relevant product and geographic market of any good or service have been laid 
down in the Act. 

In Ethiopia, to assess whether a business person possesses a dominant market position or not, the 
Proclamation requires the determination of the relevant market. In addition to this, the 
Proclamation employs criteria provided under Art 7(1) to assess the existence of dominant market 
position. It provides criteria such as market share of the business person, or capacity of business 
person to set entry barriers, or other appropriate factors, or a combination of these factors. One of 
the crite ri a provided under this provision to assess dominant position is the determination of the 
"market share" of business person. The Proclamation denotes that "dominance" is not condemned 
status. This is not to mean the Proclamation is not taking guard of dominant market position. 
Because the existing dominant market power may be utilized to control, prices or exclude 
competition when it is desired to do so. Holding a substantial percentage of "market shares" by a 
business person in the relevant market is a primary indication of the existence of dominant market 
position. So determining the percentage of "market share" of a business person is important to 
assess existence of dominant market power. However, the Proclamation does not set the 
mathematical formula to determine the percentage of market sha re of a business person in the total 
relevant market. Of course, Art 7(4) of the Proclamation states that the Council of Ministers may 
determine by regulation the numerical expression of the degree of market dominance. In this case, 
in defining dominant market position, the Proclamation adopts quantitative approach like that of 
the WB-OECD Model Law. The other criteria set under this provision such as capacity to set entry 
barriers or other factors could be employed to assess dominant market power. These factors may 
also serve as a prima facie for the existence of abuse of dominant market power. 

In USA, under Section 2 of the Sherman Act, the emphasis is upon activity rather than the status; the 
Section uses the verbs 'monopolize', 'attempt' and 'conspire'.4l In general it would follow from this 
that size is not unlawful per se and that there is a broader scope for the rule of reason under Section 
2 than under Section 1.42 While size is an earmark of monopoly power, a substantial part of the 
market must be controlled by the monopolist to enable the raiSing and lowering of prices and the 

37 John Fairhust and Christopher Vincenzi, Law of the European Community, (Pearson 
Ongman, Fourth Edition, 2003), p.469 
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http://www.csgb.ca/filesI2007 ghosh.pdf, 14/9/2010 
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undue restr iction of competi tion. Of nine cases condemning monopol ies under Secti on 2 of the Act 
the percentage of market share ranges fro m 70 per cent in the United States v Paramount Pictures to 
100 per cent in the United States v Pullman CO.43 In India, under the Competition Act, there is no 
mathematical or statistical formula is adapted to "measure" dominance." 

In South Africa, dominance is defined in terms of market share and market power (Sec. 7}.15 Any 
firm that is actua lly has market powe r is considered dominant, regard less of its market share (Sec. 
7 ( C)) .46 A firm with a market share over 45% is conclusively considered dominant. A firm with a 
market share between 35% and 45% is presumed to be dominant, but the firm may rebut that 
presumption by showing it does not have market power. If the firm's share is below 35% the 
enforcer has the burden of showing that it has market power." The Act employs both per se rule 
and a rule of reason considering on the kind of prohibited practices. Dominance is defined in terms 
of parti cular, defin ed markets, not in terms of firm size alone.4s 

In Kenya, the competition law requires the Minister in-charge of Finance to keep the structure of 
production and distribution of goods and services in Kenya under review to determine where 
concentrations of economic power exist whose detrimental impact on the economy outweighs the 
effi ciency advantages, if any, of integration in pro duction and distribution.49 The Competition 
Authority undertakes sectoral in a bid to consummate this legal mandate. Where necessary the 
Minister may make an order directing any person whom he deems to hold an unwarranted 
concentration of economic power in any sector to dispose of such portion of his interes ts in 
production or the supply of services as the exigency of the situation may deem necessary to remove 
the unwarranted concentration.SO 

As noted earli er, in Ethiopia, under the Proclamation, dominant market position is not a condemned 
status by itself but the misuse (abuse) of such market power is prohibited. However, the 
Proclamation does not opt to defin e the term "abuse" rather it prefers to list acts constituting abuse 
of dominant position. Thus Art 8 of the Proclamation stipulates the non-exhaustive list of acts 
whose occurrence is presumed to constitute abuse of dominant market pOSition. In this case, in 
defining the dominant market posi tion, the Proclamation adopts the qualitative approach li ke that 
of UNCTA D Model Law. The abusive acts listed under this provision are limiting production, 
hoarding or dive rting or preventing or withholding goods from being sold in regular channels of 
trade; predatory price; causing the escalation of the costs of a competitor; preempt inputs or 
distribution channels; directly or indirectly imposition of unfair purchase or unfa ir selling prices; 
refusal to deal; denying access to essenti al facility; imposition of discriminatory prices or other 
co nditions between customers; unduly res training or eliminating competition; ti ed selling and 
supply; imposition of restrictions on the distribution or manufacturing of competing goods or 
servi ces; and imposition of restrictions on the resale of goods and services. Therefore, pursuant to 
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this Proclamation, in defining the dominant market position, Ethiopia employs both qualitative and 
quantitative approach. 

In most jurisdictions also dominant position is not condemned status but its abuse. In Hoffman-La 
Roche, the European Court refers to 'd istorting competition" and to conso lidating the position of 
the dominant firm.51 

"The concept of abuse is an objective one relating to the behavior of an undertaking in a 
dominant position which is such as to influence the structure of a market where as a 
result of the very presence of the undertaking in question, the degree of competition is 
weakened and which, through recourse to methods different from those which condition 
normal competition in products or services on the basis of transactions of commercial 
operators, has the effect of hindering the mai ntenance of the degree of competition still 
existing in the market or the growth of that competition." 

As already noted, in Europe, Art 82 of EC Treaty provides an indicative and not exhaustive list of 
acts or behavior constituting abuses of dominant position. In India, Art 4(2) of Competition Act li sts 
5 categories of abuse of dominance such as imposing unfair/discriminatory conditions in purchase 
or sale of goods, or imposing unfair/di scriminatory prices in purchase or sale (including predatory 
price) of goods or service; limiting or restricting the production of goods or services or of technical 
or scientifi c development relating to goods and services (to prejudice of consumers); adopting 
practices that deny market access; making conclusion of contracts to other parties acce pting 
obligati ons having no connection with the subject of the contracts; and using a dominant pos ition in 
one market to enter into or protect another market. In South Africa, the law about single- firm 
conduct is based on abuse of dominance, but it also includes a rule about price discrimination. 
Abuse of dominance is dealt with mostly through a list of prohibited practices. Art 8 of the 
Co mpetition Act provides for list of ab usive practices.52 

However, in cases involving ab use of dominance or monopolization it is essential to ensure that 
ap plication of the law does not inadvertently curb effi cient business practices.53 It is important to 
recognize that firms may achieve legitimately a dominant position in a market (for example, 
through innovation, superior production or distribution methods, or grea ter entrepreneuria l 
efforts). Moreover, many practices that appear anti-completive (such ve rtical market restraints as 
tying or exclusive dea ling requirements) can serve legitimate pro-competitive purposes in some 
circumstances (for instance establishing a network of exclusive dealers-to better control costs 
and, as a result, expand sales relative to smaller; the prevention of free riding) .54 Consequently, 
investigating alleged abuses of a dominant position will require a careful rul e-of-reason analysis, in 
which possible anti competitive harm is weighed against possible efficiency benefits. 

Under Ethiop ian competition law, abuse of dominant market position is not treated under per se 
prohibition but rule of reason prohibition. Thus the Proclamation excludes and exempts certain 
acts from the prohibition made against abuse of dominance. Under Art 9 of the Proclamation, a 
business person has the right to raise the 'legitimate business purposes' as a defense. Particularly, 
he has to prove to the satisfaction of the concerned enforcement authority that to secure the 
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intended business his acts are indispensable, decisive by their nature and cannot be achieved 
otherwise. In such case, if the defense is confirmed the acts of that business person would be 
excluded from the prohibition. The provision provides for the non-exhaustive list of acts which 
deserve exceptions from prohibition. These acts are maintenance of quality and safety of goods; 
leveling with prices or benefits offered by a competitor; and achieving efficiency and 
competitiveness. Moreover, Art 10 of the Proclamation provides that Council of Ministers may 
specify by regulation those activities which may be exempted from prohibition under chapter one, 
when it deems such activities are "vital in facilitating economic development". The Proclamation 
does not give a clue as to those trade activities which are deemed "vital in facilitating economic 
development". As already noted, the advantages of these exemptions and exclusions must be 
weighed with the fundamental legal and economic reasons or benefits accruing to a country from 
the uniform application of this Proclamation to all business persons and commercial activities and 
its impact on the effective implementation of the Proclamation. Moreover, one of the objectives of 
the Proclamation is "accelerating economic development (Art 3(5)). So the exemption to be granted 
under Art 10 should convincingly exceed this objective of the Proclamation "to accelerate economic 
development". Furthermore, the Authority has to get a chance to air its view in favor of the 
competitive process. 
B. Anti-Competitive Agreements, or Concerted Practice or a Decision by an Association 
The Trade Practice and Consumers' Protection Proclamation also prohibits agreements which have 
anti-competitive effect. Art 11 of the Proclamation states that 'any agreement or concerted practice 
or a decision by an association is prohibited if it has the object or effect of preventing, restricting or 
distorting competition'. The Proclamation also defines these terminologies. 

The term agreement includes mutual understanding, written or oral contract and operational 
procedures, whether or not legally enforceable (Art 12(1)). And Art 12(2) of the Proclamation 
states that 'concerted practice means a unified or cooperative conduct of business persons depicted 
in a way that does not look an agreement and done to substitute individual activity'. However, the 
Proclamation does not define "a decision by an association of business persons". In this regard, it 
will be of help to look at the EU and Zambian competition laws. The Proclamation prohibits any 
agreement and operational procedures whether they are written, oral, formal, informal; or 
concerted practices which do not amount to agreement but manifesting unifi ed or cooperative 
conduct of business persons to substitute individual activity. Thus this provision prohibits multiple 
possibilities that go beyond agreements. This provision prohibits these agreements, whether or not 
legally enforceable. It seems agreements or concerted practices in contravention of this 
Proclamation are void from the outset. If a party to these agreements seeks for performance, would 
a court enter an order for the enforcement of such agreements is the point which needs 
consideration. 

In this regard, in US, Section 1 of the Sherman Act prohibits contracts, combinations, or 
conspiracies in restraint of trade or commerce between the several states or with foreign nations. 
'Contract' clearly extends to formal legal arrangements but contracts do not have to be evidenced 
by written agreement. In modern case, the term 'combination' was appl ied to a loose-knit 
association in which a publisher hired a circulation sales company to solicit customers from his 
distributor's route and obtained another distributor to sell newspapers to those customers who 
we re successfully solicited. A 'conspiracy' is an agreement by two or more persons, evidenced by 
either words or conduct, to do an unlawful act or to use unlawful means to do a lawful act. This has 
been characterized as follows: 55 

55 D.M. Raybould and Alison Firth, Supra note 34, p. 14 
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"where the circumstances are such as to warrant a jury in finding that the conspirators had a unity 
of purpose or a common design and understanding, or a meeting of minds in an unlawful 
arrangements, the conclusion that a conspiracy is established is justified." 

In Europe, the prohibition under Art 81 EC Treaty is applicable only if there is an 'agreement', a 
'decision' by an association of undertakings', a 'concerted practices'. Agreements are not confined to 
binding contracts of whatever kind, but include understandings and 'gentlemen's agreements'. 
Moreover, the 'agreement' does not have to be voluntary. A decision is referring to that of a trade 
association which lays down standards for the activities of its members. Concerted practice means 
some kind of coordinated action which, although it may fall short of an agreement, knowingly 
substitutes practical cooperation for competition. 56 

Art 2(b) of Indian competition Act states that "agreements" including any arrangement or action in 
concert, -- whether or not, such arrangement, understanding or action is formal or in writing; or 
whether or not such arrangement, understanding or action is intended to be enforceable by legal 
proceedings. And Art l(b) of South Africa's competition Act (2000) provides that 'agreement', when 
used in relation to a prohibited practice, include a contract, arrangement or understanding, 
whether or not legal enforceable. Moreover, pursuant to Art levi), 'concerted practice' means co­
operative, or coordinated conduct between firms, achieved through direct or indirect contract, that 
replaces their independent action, but which does not amount to an agreement. 

In Zambia, agreement includes agreements whether legally enforceable or not, written or oral; it 
includes so-call ed "gentle men's agreements". There does not have to be a physical meeting of the 
parties for an agreement to be reached: an exchange of letters or telephone calls may suffi ce if a 
consensus is arrived at as to the action each party will, or will not, take. The fact that a party may 
have played only a limited part in the setting up of the agreement, or may not be fully committed to 
its implementation, or participated only under pressure from other parties does not mean that it is 
not party to the agreement. A decision may cover the constitution or rul es of an association, 
decis ions, which are binding on its members and recommendations. And a concerted practice may 
exist where there is informal cooperation without any formal agreement or decision. 57 

Thus the competition laws of these jurisdictions provide wide meaning for agreement to cover 
multiple possibilities. As al ready noted, in Ethiopia too, agreement is given wide coverage. The 
difficulty is the proof of these agreements and concerted practices. In case, an agreement is in a 
writte n form the burden of proof, at least, as to its existence is simple. In case of informal or oral 
agreements or concerted practices the proof has to indicate that there is communication or shared 
knowledge of business decisions among enterprises, leading to concerted action or parallelism of 
behavior on their part. In such cases, the proof could be made based on circumstantial evidence and 
the direct testimony of witnesses.5• In Zambia, to es tablish the existence of concerted practices, the 
Commiss ion may consider factors such as : 59 

o Whether the parties knowingly enter into practical cooperation; 
o Whether behavior in the markets is influenced as a result of direct or indirect contact 

between undertakings; 
o Whether parallel behavior is a result of contact between undertakings which leads to 

conditions of competition which do not correspond to normal conditions of the market; 

56 John Fairhust and Christopher Vincenzi, Supra note 37, p. 443-445 
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• The structure of the relevant market and the nature of the product involved; 
• The number of undertakings in the market, and where there are only a few undertakings 

whether they have similar cost structures and outputs. 

In Ethio pia, the Proclamation prohibits agreements or concerted practices or decisions by 
associations of business persons in a horizontal relationship (Art 13(1) (a)). Horizontal relationship 
is deemed to exist between competing business persons in a certain market (13(2)). The law 
prohibits horizontal agreements or concerted practices or decisions by associations of business 
persons which have the object or effect directly or indirectly fixing prices; collusive tendering; 
allocating customers, or marketing territories or production or sale by quota. The list of these 
prohibited acts should not be considered exhaustive but indicative list. And Art 13(1) (b) of the 
Proclamation also prohibits 'agreement between business persons in a vertica l rel ationship that 
has an object or effect of setting minimum retail price'. This is the prohibition against the vertical 
agreements. Vertical relationship is deemed to exist between business persons and its customers or 
suppli ers or both (Art 13(2)). 

Art 13 of the Proclamation employs per se prohibition against these acts. They are per se ill ega l. 
Once the existence of such prohibited acts is proved, they automatically fall under per se 
prohibition. But the Proclamation does not indicate to what extent these acts should have to cause 
adverse effect on competition (the degree of adverse effect on competition) that they deserve 
prohibition. Of course, Art 14 of the Proclamation provides for exceptions that the business person 
accused of violating this prohibition can justify his act by proving that "the technological or 
efficiency or other pro-competitive gains of the agreement or the concerted practice or the decision 
by association outweigh the detriments of the prohibited acts". This makes the Proclamation to 
treat these prohibited acts under the rul e-of-reason approach. 

Since the Proclamation has not provided the definitions or explanations for these prohibited acts, it 
would be of help to see explanations provided under UNCTAD Model Law on Competition. UNCTAD 
Model Law on Competition provides for non-exhaustive list of restrictive agreements or 
arrangements such as agreements fixing prices or other terms of sale, including in international 
trade; collusive tendering; market or consumer allocation; restraints on production or sales, 
in cl uding quota; concerted refusals to purchase; concerted refusal to supply; co ll ective denial of 
access to an arrangement, or association, which is crucial to competition.60 

"Price fi xing" is a term generically app li ed to a wide variety of actions taken by competitors having 
direct effect on price. It can occur at any level in the production and distribution process . It may 
involve agreements as to prices of primary goods, intermediary inputs or tlnished products. It may 
also involve agreements relating to specific forms of price computation, including the granting of 
discounts and rebates, drawing up price lists and variations there from, and exchange of price 
information. Price fixing is considered as per se violation in many countries."' 

Collusive tendering is inherently anti -competitive, since it contravenes the very purpose of inviting 
tenders, wh ich is to procure goods or services on the most favorab le prices and conditions. It may 
take different forms; namely: agreements to submit identical bids, agreements as to who shall 
submit the lowest bid, agreements for the submission of cover bids (voluntary inflated bids), 
agreements not to bid against each other, agreements on common norms to calculate prices or 
terms on bids, agreements to "squeeze out" outside bidders, agreements deSignating bid winners in 

60 UNCTAD, Supra note 15 
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advance on a rotational basis, or on a geographical or customer allocation basis. Such agreements 
may provide for a system of compensation to unsuccessful bidders based on a certain percentage of 
profits of successful bidders to divide among unsuccessful bidders at the end of a certain period 6 ' 

Customer and market allocation arrangements among enterprises involve the assignment to 
particular enterprises of particular customers or markets for products or services in question. Such 
arrangements are designed in particular to strengthen or maintain particular trading patterns by 
competitors forgoing competition in respect of each other's customers or markets. Such 
arrangements can be restrictive to a particular line of products, or to a particular type of a 
customer.63 

As to restraints on production or sales, including quota, market-sharing arrangements may also be 
devised on the basis of quantity allocations rather than on the basis of territories or customers. 
Such restrictions are often applied in sectors where there is surplus capacity or where the object is 
to raise prices. Under such schemes, enterprises frequently agree to limit supplies to a proportion 
of their previous sales, and in order to enforce this, a pooling arrangement is often created whereby 
enterprises selling in excess of their quota are required to make payments to the pool in order to 
compensate those selling below their quotas." 

Moreover, to see some jurisdictions, in South Africa, the Competition Act's first rule about 
horizontal restraints is a prohibition based on the rule of reason.65 These agreements are 
prohibited if they have the effect of substantially lessening or prohibiting competition in a market?6 
The prohibition can be overcome by a showing that pro-competitive gains outweigh the anti­
competitive effect. There are also agreements which are prohibited per se, without requiring a 
showing of actual harmful effect or permitting a showing of net efficiency.67 There is the exemption 
process under Sec. 10 which permits consideration of the Competition Act's other social or 
economic policies, notably the promotion of small business competitiveness.6s Under South Africa's 
statute, a vertical agreement is prohibited if it has the effect of substantially preventing or lessening 
competition in a market (rule of reason), unless a party can prove that any technological, efficiency, 
or other pro-competitive gain resulting from that agreement outweighs the anti-competitive effect 
(Sec. 5(1)).69 

In India, the law prohibiting anti-competitive agreements is contained in section 3 of the 
Competition Act (2002).70 Section 3(1) of the Act states that "enterprises, persons or associations of 
enterprises or persons, including cartels, shall not enter into agreements in respect of production, 
supply, distribution, storage, acquisition or control of goods or provision of services, which cause or 
are likely to cause an "appreciable adverse effect on competition" (AAEC) in India.71 Section 3(2) 
prohibits such agreements. This section covers both horizontal and vertical agreements. 
Presumably, these agreements are treated on the basis ofa rule ofreason.72 

62 Ibid 
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Finally, the prohibition provided under the Proclamation almost resembles that of other 
jurisdictions. Therefore in enforcing this prohibition against agreements, or the concerted practices 
or the decisions by association the Authority may consider the experiences of these countries. 
C. Merger, Concentration 
Concentration of economic power occurs inter alia through mergers, takeovers, joint ventures and 
other acquisitions of control, such as interlocking directo rates. Mergers that are in unusually 
concentrated markets, or that create firms with unusually high market shares, are more likely to 
affect competition." In Ethiopia, the repealed Proclamation had no provisions to govern merger, 
acquisition and takeover. Companies were simply merging as per the provisions of the Commercial 
Code of 1960 and other proclamation without further requirements by the Ministry of Trade and 
Industry as to their impact on competition." Fortunately, the new Proclamation No.685/2010 
governs mergers. The Proclamation defines merger under Art 16. As such, merger is deemed to 
have occurred when two or more business organizations previously having independent existence 
amalgamate or when such business organizations pool the whole or part of their resources to carry 
on a certain business purpose (Art 16(1)). In such case the formerly independent business 
organizations lost their personalities and become one entity (merger or amalgamation) . Moreover, 
merger also occurs by directly or indirectly acquiring shares or securities or assets of a business 
organization by a person or group of persons jointly or the business of another person through 
purchase or any other means (16(2)). This is referring to acquisition or takeover. And it gives the 
power to control the acquired business organization and thereby empower to influence the 
decision making in the affairs or in the administrative activities of a business organization or a 
business Art (16(3)). To address areas of mergers comprehensively, this provision should be 
broadly interpreted to cover all kinds of mergers, takeovers, acquisitions. The provisions 
controlling merger and takeover are referring to the term 'business organization' which has not 
been defined in the Proclamation. The Proclamation is employing the term 'business person' rather 
than 'business organization'. This requires looking at the Ethiopian commercial code of 1960 to find 
out what 'business organization' is. 

The provisions of the Proclamation regulating merger and acquisition do not make distinction 
among horizontal merger, vertical merger and conglomerate merger. As discussed in chapter two, 
even if there is an argument as to which merger should the law control, the competition law has to 
regulate all kind of mergers if they restrict or eliminate competition unduly. Hopefully, the 
Proclamation is regulating all sorts of mergers which have adverse effect on competition. The 
Proclamation must be viewed to regulate a 'merger situation' in a very wide manner and covers 
several different kinds of transactions and arra ngements. Art 15(1) of the Proclamation states that 
'merger is prohibited if the Authority decides that it causes or is likely to cause a "significant" 
restriction on competition or el iminates competition'. por a merger to be prohibited, it has to 
"significantly" restrict or eliminate competition (the degree of adverse effect on competition). The 
Proclamation, however, does not provide for the thresholds which manifest the "significant" 
adverse effect of merger on competition. 

In this respect, in India, "combinations", as defined in Section 5 of the Competition Act, include 
mergers, amalgamations, acquisition of the shares and acquis itions of contro l, when these are 
above specified size thresholds. Section 5 states that combination that exceeds the threshold limits 
speCified in the Act in terms of assets or turnover, which causes or is likely to cause an appreciable 

7J UNClAD, Supra note 15 
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adverse effect on competition (AAEC) within the relevant market in India, can be scrutinized by the 
Competition Commiss ion of India (CCI).'5 And in South Africa, the legal standards for merger 
control are general and evidently permissive. The competition policy standard, which must be 
assessed first, is whether the merger "is likely to substantially preve nt or lessen competition". That 
determination requires a multi-factor analysis, set out in the statute, to assess the probability that 
firms will compete or co-operate after the merger. Factors to consider include import competition, 
ease of entry, tariff and regulatory barri ers, concentration, any history of collusion, countervai ling 
power, dynamic characteristics such as growth, innovation, and product differentiation, vertical 
integration, business failure, and removal of an effective competitor (S ec. 12A(1)) .'6 Moreover, in 
Kenya, mergers and takeovers between two or more independent enterprises are prohibited per se 
unless they are authorized in accordance with the law. The Commission for Monopolies and Prices 
is of view that some sort of a threshold be introduced.77 Mergers and takeovers effected without an 
autho rizing order from the Minister are illegal ab ini tio and not justiceable.78 

In Ethiop ia, Art 17 of the Proclamation adopts a mandatory pre-merger notification process. The 
government office wh ich has power of commercial registration and any person who is a party to the 
intended or proposed merger must notify to the Authority before the consummation of the 
proposed merger. A proposed merger cannot be consummated or implemented without the 
approval of the Authority. If the proposed merger is implemented wi thout the permission of the 
Authority it is vo id before the law; but entailing administrative and/or civil sanctions under this 
Proclamation. And as per Art 18 of the Proclamation the Authority has the power to approve, 
disapprove, or app rove the merger with conditions or modifications, and communicate this in 
writing to the appl icant. The Authority has the power to demand additional information or 
documents from the app li cant before it approve, disapprove or amend the proposed merge r. The 
criteria for the Authority to approve, disapprove or approve with amendment the intended merger 
are whether "the acts of merger cause or li kely to cause a 'significant' restriction on competition or 
eli minate competition" (Art 18(1)). This co incides with what is provided under Art 15(1) of the 
Proclamation. However, the Proclamation does not set the degree of restriction on competition or 
eliminating competition which is deemed to be "significant". It seems this is left to the discretion of 
the Council of Mi nisters. Art 18(5) provides that the Council of Ministers may specify by regulation 
those acts of mergers that are subject to supervision. "The acts of merger that are subject to 
supervision" must refer to "acts of merger that cause or likely to cause a significant restriction on 
competition or eliminate competition". This seems to have the object to set thresholds based on 
tu rnover or assets of the combined merger or takeover, or other criteria. This denotes that not all 
mergers, acqui sitions or takeovers undergo the mandatory pre-notification process. In issuing this 
regulation, the Coun cil of Ministers has to critically balance the advantage of maintaining and 
promoting competitive process against the danger of discouraging business persons from 
undertaking pro-competitive activities or securing capacity to compete in the world markets. 

75 Subhadip Ghosh and Thomas W. Ross, Supra note 39. 
A merger is a consolidation of the business of two or more companies into a single corporation which mayor may 
not be one of the two original companies. Acquisition involves the purchase of the shares in or assets ofa company 
by a second corporation. A takeover bid is used to refer specifically to an offer by one company to the shareholders 
in another to purchase their shares in exchange for stock or cash. 
76 OECD, Supra note 28 
77 Peter Muchoki Njoroge, ENFORCEMENT OF COMPETITION POLICY AND LAW fN KENYA fNCLUDfNG 
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As to notification process, many States, in controll ing mergers and other forms of acquisition of 
control, have established a system of notification prior to consummation of mergers such as in the 
US and the EU. Some countries have retained a mandatory system of notification after 
consummation of the merger and a few countries have submitted merger control only to a 
voluntary notification process.'9 For most countries, notification is mandatory only when the 
enterprises concerned have, or are likely to acqui re, a certain level of concentration BO 

From this perspective, the main indicators used for examining such concentration of economic 
power are market shares, total annual turnover, number of employees and total assets. The other 
factors, including the general market structure, the existing degree of market concentration, 
barriers to entry and the competitive position of other enterprises in the relevant market, as well as 
the advantages currently enjoyed and to be gained by the acquisition, are also taken into account in 
assess ing the effects of an acquisition.at 

In India, Section 6(2) of the Act, after the Amendment Bil l (2007) makes it mandatory (it was 
voluntary in the 2002 Act) to the person or enterprise proposing to enter into a combination to 
give notice to the CCI of such intention, providing details of the combination (mandatory 
notification). The CCI may, after due deliberation, approve the combination, or direct that the 
combination shall not take effect, or propose modifications. However, public financial institutions, 
foreign institutional investors, banks or venture capital funds which are contemplating share 
subscription financing or acquis ition pursuant to any specifi c stipu lation in a loan agreement or 
investor agreement are not required to approach the CCI for this purpose.s, And in South Africa, 
based on the threshold set on the basis of combined turnover or assets, mergers are classified as 
"small" merger, "intermediate" merger, or "large" merger. This determines the duty and the 
procedure to notify merger. Intermediate and large mergers must be notified in advance to the 
Competition Commission. The Competition Act says that parties may not "implement" a merger 
until it is approved (Sec. 13A (3)). Small mergers ordinarily need not be notified to the Competition 
Commission. But the Commission may require notification within six month.s3 In Kenya, in order to 
implement mergers and takeovers, notification process is also compul sory. 01 Finally, in Zambia, the 
Competition Law is one of those wh ich require pre-merger notification, that is, notification of intent 
to merge in advance of consummation.SS 

Finally, with regard to the prohibition of mergers wh ich have anti-competitive effect, the 
Proclamation employs the rul e of reason approach. As per Art 19 the Authority has the power to 
exclude the merger which has anti-competitive effect, if the applicant proves that 'ga ins in this 
respect cannot be obtained without restricting competition, and technology, efficiency and pro­
competitive gains reSUlting from the merger outweigh its anticompetitive effects'. In this respect, in 
Na mibi a, as to the proposed merger, the Namibian Competition Commission (NaCC) determines the 
proposed merger by considering the benefits likely to arise from a merger and asserting whether 
these effectively outweigh any antico mpetitive effect. Under Sec.47 (2) of the Namibian 
Competition Act of 2003 set the criteria to weigh the benefits and the disadvantages of the 
proposed merger. Some of these criteria are the benefits to the public; and benefits relating to 
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resea rch and development, technical efficiency, increased production, efficient di stribution of goods 
or provision of services and access to markets. In South Africa, in order to approve or disapprove 
the proposed merger multi-factors have to be analyzed. Pursuant to Sec.12A (1) (a) (i) of the 
Competition Act of South Africa it has to be determined whether technological effici ency, or other 
pro-competitive effect and would not likely be obtained absent merger. And as per Sec.12(A)(1) (a) 
(ii), public interest grou nds such as effect on a particular sector or region, employment, 
international competitiveness of south Africa industries, or the ability of small business or firms 
contro lled by historically disadvantaged persons to become competitive. Moreover, the republic of 
Bulgaria, Law on the Protection of Competition of 1998, under Art 28 (2) provides that the 
Commission for Protection of Competition may authorize a concentration which, besides creating 
or strengthening a dominant position, aims at modernization of production or of economy as a 
whole, improvement of the market structures, attraction of investments, increasing the 
competitiveness on external markets, creation of new jobs, better satisfying of the interests of 
consumers, and on the whole outweighs the negative impact on competition on the rel evant 
market. However, the Authority has to set clear and transparent guidelines to grant exceptions for 
this affects equality before the law and adversely affects competition and economic development. In 
Ethiopia too, the Authority might take into account the public interest and development needs of 
the country to weigh the advantages and disadvantages of approving merger which has 
anticompetitive effect. In addi ti on to exceptions, the Proclamation provides for exemptions to 
remove certain mergers from the ambit of application of provisions regulating mergers for better 
economic reasons or other reasons. In this regard, Art 20 stipulates that the Council of Ministers 
has the power to exempt those trade activities it deems are "vital in facilitating economic 
development" from the application of provisions regulating mergers" by regulation. The Council of 
Ministers has to provide clear analysis of those trade activities deemed to be "vital in facilitating 
economic development" to enable the stakeholders to understand that this truly outweighs the 
benefits of competition. Moreover, the adva ntages of these exemptions and exclusions must be 
weighed with the fundamental legal and economic reasons or benefits accruing to a country from 
the uniform application of this Proclamation to all business persons and commercial activities and 
its impact on the effective implementation of the Proclamation. 
D. Unfair Competition 
The Proclamation also prohibits any act or practice of unfair competition which adversely affects 
business interest of a competitor. The Proclamation defines "unfair competition" as 'any act or 
practice carri ed out in the course of trade, which is dishonest, misleading, or deceptive and harms 
or is likely to harm the business interest of a competito r' (Art 21(1)). This definition of "unfair 
competition" covers wide ranges of acts which amounts to unfair competition and properly address 
the issue of unfair competition. Art 21 (2) (a)-(f) of the Proclamation provides for non-exhaustive or 
illustrative list of acts which constitute unfair competition . These acts should be evaluated against 
"honest commercial practice". In the past, issues related to acts of unfair competition were 
regulated as per the Commercial Code of 1960 as a private dispute which should be litigated among 
private disputants (Arts 132-134). Under the repealed proclamation No. 329/2003, acts of unfair 
competition were prohibited as per Art 10. Under the repealed proclamation there were acts which 
co uld not be covered under acts of unfair competition such as antidumping issue and trading in 
goods imported into Ethiopia for humanitarian purpose, without authorization by the Ministry. But 
the present Proclamation repealed these provisions and limited the prohibition to acts of unfair 
competition proper. 

The application of prohibition of un fair competition differs from jurisd ictions to jurisdictions. In 
USA, Section Sea) (1) of the FTC Act states: 86 
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'Unfair methods of competition in or affecting commerce and unfair or deceptive acts or 
practices in or affecting commerce, are hereby declared unlawful. ' 

There are two basic aspects of Section 5, 'unfair methods of competition', which is the antitrust arm, 
and 'unfair or deceptive acts or practices', which has increasingly been used by the Commission as 
an instrument of customer protection.87 Unfair methods of competition includes actual and 
incipient antitrust abuses under the Sherman and Clayton Acts but the concept has been extended 
to cover activities not normally considered to fall within the letter or spirit of the antitrust 
statutes.ee 

The Competition Act of Estonia, under chapter 7 governs unfair competition. Sec. 50(1) defines 
"unfair competition" as 'dishonest trading and acts which are contrary to good moral practices, 
including: publication of misleading information, presentation or ordering of misleading 
information for publication, or disparagement of a competitor or the goods of the competitor; 
misuse of confidential information or of an employee or representative of a competitor. As per Sec. 
50(2) of the Act unfair competition is prohibited. With regard to advertisement, the Act refers to 
the provisions of the advertising Act. In Estonia, unfair competition is considered as private dispute. 
As such, Sec. 53 of the Act states that the existence or absence of unfair competition shall be 
ascertained in a dispute between parties held pursuant to civil procedure. Moreover, Sec. 54(1) 
provides that the Competition Board shall exercise state supervision over implementation of this 
Act, except implementation of the provision of chapters 6 and 7. So the state supervision does not 
extend to unfair competition. And the Law on the Protection of Competition (1998) of Bulgaria also 
prohibits unfair competition. Art 30 of the Law defines "unfair competition" as 'any action or 
inaction in the course of the performance of economic activities which contravenes to good-faith 
commercial usage and impairs or might impair the interests of competitors in their mutual 
relations or in thei r relations with consumers'. Under the Competition and Fair Trading Act (1994) 
of Zambia, Sec. 12 of the Act prohibits certain acts of unfair competition from the perspective of 
consumer welfare. 

Clustering all these together, in Ethiopia, the new Proclamation provides for comprehensive 
coverage of acts of unfair competition. As already discussed, in some jurisdictions like India, Kenya, 
South Africa, and others, unfair competition is not considered as the substantive issue of the 
Competition Laws. Even if the inclusion of prohibition of unfair competition in the Ethiopian 
competition law is not act to be condemned, but the whole resources and time of the public 
enforcement should not be devoted only to combat acts of unfair competition. This is because even 
the private parties can litigate issues related to acts of unfair competition. Under the repealed 
proclamation, in practice, almost all cases entertained by the Trade Practice Investigation 
Commission (TPIC) were cases of unfair competition particularly infringement of trademarks and 
trade names.B9 

E. Sanctions 
In Ethiopia, the Proclamation provides for the ways to conduct commercial activities and ways to 
compete without breaching the provisions of the Proclamation. It provides for prohibitions which 
any business person or other individual should not trespass in conducting business or participating 
in business. The Proclamation, after giving warnings or notices not to contravene the provisions of 
the same to a business person or other individual, if violation is committed the Proclamation sets 
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sanctions against the violators (perpetrators) . Generally, the sanctions provided under the 
Proclamation are administrative, civil and criminal sanctions (Art 35(1) and Art 49). Of course, the 
violator has the duty to make good the damages sustained by the victim by paying compensation. 
These sanctions enable, to secure respect for or compliance with the provisions of the Proclamation 
by the business persons and the general public, effective enforcement of the Proclamation, and have 
strong deterrent effect against the violators. 

As per Art 35(1) of the Proclamation, if there is violation of the Provision of the Proclamation the 
Authority has the power to set administrative and civil sanctions, and get the victims compensated 
for damages they incurred. And these administrative and civil sanctions (measures) include (Art 
35(3)) 

a) Order the discontinuation or injunction of the act pronounced inappropriate; 
b) Order the payment of compensation to the person affected by the act including taking any 

other appropriate measure that enables to reinstate the victims competitive position; 
c) Suspend or cancel business licenses; 
d) Order the payment of compensation to consumers for damages they have sustained; 
e) Order the seizure and/or selling of goods. 

In the past, one of the defects of the repealed proclamation was that it did not explicitly empower 
the Trade Practice Investigation Commission (TPIC) to adjudicate matters concerning 
compensating the victims of the violation of the proclamation. Fortunately, the new Proclamation 
has made a big progress that it explicitly empowers the Authority to adjudicate and decide 
compensation for the victims. Pursuant to Art 50 of the Proclamation, in assessing the 
administrative or civil measures to be imposed on the violator, the Authority has to take note of and 
critically analyses factors listed under this provision. As to the payment of c"ompensation to the 
victim, the Proclamation does not seem to intend to compensate the victim triple damages or 
punitive damages as in U.s.A., but single damages as in South Africa. In assessing the payment of 
compensation to the victim, in addition to considering factors enumerated under Art 50 of the 
Proclamation, the Authority may rellect on relevant principles underlying compensation for 
damage as provided under Arts 2090ff of the Civil Code of Ethiopia. 

As to the criminal sanctions, in Ethiopia, the Proclamation considers breaches of the provisions of 
the Proclamation as criminal offences and imposes criminal sanctions. As per Art 35 (4) of the 
Proclamation, when the Authority knows or believes the commission of offences provided under 
the Proclamation, it shall, together with its evidential findings and opinion (recommendation), 
submit to the prosecutor in charge of examining and determining the case. It is only the courts of 
law which have jurisdiction to adjudicate criminal offences provided under the Proclamation. The 
criminal prosecution of these offences, considering the provisions of the Proclamation, should be 
conducted as per principles and rules of Ethiopian Criminal Code of 2004 and Criminal Procedure 
Code of 1960. Criminal sanctions, under the Proclamation, comprise fines and imprisonment 
penalties. These criminal penalties are imposed against any person who has violated the provisions 
of the Proclamation. Pursuant to Art 49(1) of the Proclamation, any business person who violates 
prohibitions concerning abuse of dominance (Art 8) shall be punished with a fine of 15% of his 
annual income or where it is impossible to determine the amount of his annual income with fine 
from birr 500,000 to birr 1,000,000 and with rigorous imprisonment from 5 to 15 years. If a person 
other than business person participates in violating prohibitions against abuse of dominance he 
shall be punished with fine from birr 200,000 to 400,000 and with rigorous imprisonment from 3 to 
5 years (Art 49(7)) . With regard to prohibitions against agreements, or concerted practices or 
decisions by associations of business persons (Art 13(1) (a) and (b)), any business person who 
violates these prohibitions shall be punished with a fine of 20% of his annual income or where it is 
impossible to determine the amount of his annual income with fine from birr 1,000,000 to 
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2,000,000 and with rigorous imprisonment from 5 to 10 years. And as to prohibitions against unfair 
competition, Art 49(3) provides that any business person who violates these prohibitions shall be 
punished with a fine of 10% of his annual income or where it is impossible to determine the 
amount of his annual income with fine from birr 300,000 to 600,000 and with rigorous 
imprisonment from 3 to 5 years. Finally, Art 49(8) provides that any business person or any person 
other than business person who violates other provisions of the Proclamation other than those 
mentioned under sub-art 1-6 or provisions of relevant regulations or public notices shall be 
punished with fine from birr 30,000 to 50,000 and with rigorous imprisonment from 2 to 4 years. 
The Proclamation does not explicitly condemn violation of prohibitions concerning mergers as 
criminal offences. However, should violation of provisions regulating mergers be considered as 
criminal offence pursuant to Art 49(8) of the Proclamation? Hopefully, this provision should not be 
interpreted to cover violation concerning provisions regulating mergers. The Proclamation 
provides for serious criminal sanctions both fines and imprisonment. Obviously, this is important to 
secure effective compliance of business persons and the general public to the provisions of the 
Proclamation, and has strong deterrence effect. But these criminal sanctions should be carefully 
implemented not to deter business persons from competing which is clearly the opposite of what is 
intended. Even if it does not actually discourage competitive behavior, the threat of fines may 
significantly increase compliance costs for business seeking to ensure that they do not 
inadvertently step over the line.90 Particularly, with regard fines to be imposed against business 
person (company), care should be taken not get the company bankrupt and penalize other innocent 
employees. 

Some jurisdictions consider violation of the competition laws as criminal offences and impose 
criminal sanctions. In the United States, criminal sanctions only apply to "hard-core' cartel 
behavior.91 The EU competition law does not impose criminal sanctions for its violations. And the 
lack of criminal sanctions is identified as a serious weakness of the EU competition law. Obviously 
an EU Criminal Code is some way away and it is unrealistic to expect that such provisions would be 
put in place to deal with cartels. Regulation /1/2003 by providing for the decentralized application 
of EU competition law and allowing Member States to apply it using their existing national law 
procedures means that individual Member States may impose such sanctions. Of course having 
criminal sanctions in only some Member States inevitably limits the deterrent effect of such 
sanctions.9' Under the Competition Act (2002) of Ireland, an agreement, a decision by an 
association of undertakings, or a concerted practice; or abuse of dominance in violation of the Act 
are considered as an offence subject to criminal sanctions. Thus the 2002 Act provides breaches of 
Art 81 and 82 of EC Treaty constitute criminal offences,93 

Moreover, in France, pursuant to Article L. 420-6 commercial code, any individual who has 
fraudulently taken a personal and decisive part in anticompetitive practices faces up to four years 
imprisonment and a fine of up to EUR 75,00094 In U.K, if individual is found guilty of the Enterprise 
Act 2002 Section 190 cartel offence, criminal sanctions can be imposed-unlimited fines and 
imprisonment for up to 5 years. In Bulgaria, anticompetitive practices, cartel infringements and 
abuse of dominance are not criminalized under the law. However, breaches of Bulgarian Protection 

90 Patrick Massey, Criminal Sanctions for Competition Law: A Review ofIrish Experience, at 
www.compecon.ieIClasf"102004.pdf, visited on I 0112/20 I 0 
91 Ibid 
92 Ibid 
93 Ibid 
94 Romain Maulin and Harshita Mathur, Concurrences Review of Competition Laws, at 
www.concun'ences.comfbulletin auteurs.php3?lang=en ,visited on 10112/2010 
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of Co mpeti t ion Act committed by phys ical persons may constitute certain types of crim es (e.g. 
forgery of documents, perjury, fraud , etc.).95 In Italy, no criminal sanctions for antitrust 
in fringements are provided for by the Italian lega l system.96 Finally, in Sweden, there is no criminal 
sancti on for any violation of the competition Act.97 This shows treating violati ons of competition 
laws as criminal offences depend on the conce rn ed countries' preference and exis ting specific 
rea lties but no common rule for countries to adopt in thi s rega rd. 

" 1bid 
"' 1bid 
9'/ Ibid 
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CHAPTER FOUR 
The Institutional Framework of the Ethiopian Competition Law 

This chapter deals with the institutional framework provided under the Ethiopian competition law 
(the Proclamation) to enforce the law effectively to attain the intended goals. In this part, whether 
or not the Proclamation grants necessary powers to the enfo rcement institutions to enforce the 
Ethiopian competition law effectively; whether or not the Proclamation confers independence to 
the Authority as an institution and to members of the Authority personally; accountability of the 
Authority; whether or not effective private enforcement of the Proclamation is provided; and the 
merits and demerits of reviewing decisions of the Authority by the ordinary judicial body will be 
critically assessed. As such the enforcement mechanisms will be analyzed to point out lacunae in 
the Proclamation from the perspective of effective enforcement and to suggest possible 
recommendations. 
4.1. Introduction 
The passing of the competition law does not gua rantee an effective competition regime.' This 
denotes having a competition policy and law is one thing, its proper implementation and 
enforcement is quite another.' Implementation and enforcement of competition law is pivotal to the 
success of a competitive environment.' In introducing the competition law, its enforcement 
mechanism must also be well designed. Enforcement issues are the difficult aspect of introducing 
the competition law.4 The substantive approach of the law must take note of the avai lable 
enforcement capabilities. For a good legislation to meet its aims there has to be effective 
implementation of the competition law and a supportive policy environment.s Without effective 
enforcement institution, competition law is simply a tiger on a paper. In connection with 
enforcement issues, let me have a privilege to cite an Ethiopian traditional saying, "a li on with no 
tooth". Therefore, the wri ter would say 'having competition law without effective enforcement 
institutions' resembles "a lion with no tooth". This is simply to stress that effective enforcement 
institution for competition law is equally important as having effective competition law. 

Furthermore, in order to atta in the objectives and goals enshrined in the competition law and 
accrue benefits of competition to the publi c, competition law must be enforced effectively. As 
al ready noted, the implementation of competition law contributes to "economic democracy", has a 
positive economic impact, creates a cl imate favorable for competition, protects consumers from 
anti-competitive practices, creates international competitiveness, and enables a country to alleviate 
impact of anti-competitive practices by Multinational Corporations (MNCs) and many other 
benefits. In short, the effective implementation of the competition law enables a country to secure 
sound economic development. 

I Ping Lin, The Evolution of Competition Law in East Asia, at, hup :llwww.ln.edu.hklecon/staff/plin/ch2plin-proof. 
pdf, visited on 10/9/2010 
2 CUTS (2003): Pulling Up Our Socks. A Study of Competition Regimes of Seven Developing Countries of Africa 
and Asia Under the 7~Up Project. CUTS Centre for Competition, Investment and Economic Regulation, Jaipur, 
India, at, http://cuts-intemational.org/pulling.pdf, visited on 911012010 
3 Ibid 
4 Bahaa Ali EI Dean a nd Mahmound Mohieldin, "On the Formulation and Enforcement of 
Competition Law in Emerging Economics: The Case of Egypt," Working Paper 60. The Egyptian 
Center for Economic Studies, Cairo, September 200 1, at 
http://www.eces.org.eg.DownloadsIECESWp60.pdf. visited on 20/9/2009 
5 Pradeep S.Mehta, Competition Policy In developing Countries: An Asia-Pacific Perspective, at 
http ://www.usescap.orgldroadlpubliction/bulletin 2002/ch7.pdf, visited on 12/812009 
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In order to implement competition law effectively, those factors which unduly affect the 
implementation of the law and enforcement by the competition authority, as noted in chapter two, 
must be well resolved to the extent possible. As already noted, '''no one size fits all' is oft-repeated 
mantra" and "context matters" in designing and applying competition law and its supporting 
institutions for developing countries. It was noted that the development goals of developed and 
developing countri es are different that competition laws and enforcement institutions they need 
are quite different. And the enforcement procedures vary from country to country .. Nevertheless, in 
th is respect, whatever differences might exist among developed and developing countri es, the 
competition authority has to possess key characte rs such as clarity of mandate, functional 
autho ri ty, necessary enforcement powers and the requisite resources (see chapter two) . A 
qualified, independent enforcement agency is crucial for the rigorous and effective enforcement of 
competition policy.? Moreover, the conditions to be fulfill ed by a modern institutional system of 
competition policy included the highest possible degree of independence from politics, the 
separation of the investigative and adjudicative functions, and a convenient solution for dealing 
with appeals ensuring the necessary combination of competition policy competence and legal 
accountability .• The institutional solution chosen by most transition economies in Europe, and also 
by a string of developing countries is usually described as a "tripartite" model having its origins in 
UK.9 This is ca lled the "three pillar model". It means that the interpl ay of the three different 
institutions ensures the appropriate quali ty of transparency, professional competence and policy 
implementation at the same time- the first pillar refers to a government body, the second is the 
orga nization for analytical work (competition authority), and the third is adjudicatory organ or 
appellate court. lO However, establishing effective competition authority is not a simple task to 
accomplish shortly. In other words, establishing an independent, impartial and transparent body 
entrusted with the administration of competiti on law will be difficult for several reasons, including 
the novelty of the institution. ll 

Coming to Ethiopia's instance, the Proclamation, from its preamble to specific provisions, proclaims 
the need to establish enforcement institutions and determine th ei r powers and duties acco rdingly. 
Of these enforcement institutions, this sub-topic focuses on the Trade Practice and Consumers' 
Protection Authority (the Authority). The Trade Practice and Consumers' Protection Proclamation 
No. 685/2010 establishes and determines powers and duties of this Authority. 

4.1.1. Establishment of Trade Practice and Consumers' Protection Authority 
Art 31 of the Proclamation states that the Autho ri ty is established as an autonomous fede ral 
government organ having its own legal personality. The Authority is established as a body 
corporate which is an autonomous statutory authori ty. This is a big achievement brought by this 
Proclamation in comparison with the repealed proclamation which almost made the Trade Practice 
Investigation Commission as a departm ent to the Ministry of Trade and Industry. This does also 
have positive implication on the independence of the Authority. The Proclamation primarily 
entrusts the enforcement and implementation of the same to this Authority. The Authority 
exercises powers and discharge functions as are conferred on it by this Proclamation. And the 

6 Ping Lin, Supra note 1 
., Ibid 
8 GECD, Competition Law and Policy in South Africa, An GECD Peer Review, May 2003 , at, 
hltp:llwww.oecd.orgidataoecdJ52113129587 14.pdf, visited on 16/912010 
9 Adam Torok, Competition Policy Reform in SOllth Africa Towards the Mainstream CP Model for ' transition' 
Economies in the Third World, at, http://www.iwh-halle.de/pro jectsicomDetition policY/sa country study.pdf, 
visited no 15/9/20 10. 
to Ibid 
II Bahaa Ali EI Dean and Mahmound Mohieldin, Supra note 4 
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Authority shall be governed by this Proclamatio n. As to the accountability, the Authority is 
accountable to the Ministry of Trade and Industry. However, as of September 2010, the Ministry of 
Trade and Ministry of Industry has become distinct federal government organs; and the power to 
regulate trade sectors is given to the Ministry of Trade. Thus the Authority is accountable to the 
Ministry of Trade. As to its site, the Authority's head office is in Addis Ababa and where necessary 
branches may be established elsewhere in the country (Art 32) . Finally, the Authority has the 
power to own property, enter into contracts, sue and be sued in its name (Art 34(13)) . This is also 
an important power which enables the authori ty to conduct any juridical acts on its own. In other 
jurisdictions too, recent enactments of legislative amendments in different countries show trends 
towa rds the creation of new bodies for the control of restrictive business practices, or changes in 
the existing authorities in order to confer additional powers on them and make more efficient in 
their functioning.l ' 

4.1.2. Appointment of Director General and Judges 
As to its structure, the Authority shall have a Director General, the necessa ry judges and staff (Art 
36). Pursuant to Art 36 (1) of the Proclamation, a Director General is appointed by the Prime 
Minister upon the recommendation of the Minister of Trade. Here the Proclamation does not set for 
the required qualifications or criteria to be nominated as a Director General of the Authority. This is 
left to the discretion of both the Prime Minister and the Minister of Trade. This is one of the gaps in 
this Proclamation which might have nega tive implication on the independence of the Authority. The 
Director General is the chief executive of the Authority who has the powers and duti es to organize, 
direct and administer the activities of the Authority; and especially ensure the execution of powe rs 
and duties of the Authority as conferred on it under Arts 34 and 35 of the Proclamation (Art 37). It 
seems that the Proclamation envisages there is one Director General to the Authority; and there is 
no possibility of appo intment of the Deputy Director General. This might also have a negative 
consequence on the Authority in discharging its duties in case for varies reasons the Director 
General is not available. Moreover, the Proclamation does not provide for the tenure in office of the 
Director General which might endanger the independence of the Authority. 

As to the appointment of judges, Art 38(1) of the Proclamation stipulates 'Each division of the 
adj udicative tribunal of the Authority shall have one presiding and two other judges to be 
appoin ted by the Prime Minister'. In the appointment process of the judges to the Authority, the 
Prime Minister is the only person who is in charge without legally the need for the recommendation 
of the Minister of Trade and Industry. The judges have to fulfill the requisite profess ional 
qualification, educational background and experience required for the post (Art 38(2)). This is 
another good progress that this Proclamation has come up with i.e., the Proclamation at least sets 
the general perimeters which exclude the politica l background to be a judge. Nonetheless, the 
general (broad) qualifications set for eligibility as a judge should be supported by clear specific 
guidelines in order to have confident judge and achieve transparency; and thereby build the public 
confidence. The Proclamation envisages the possibility of having more than one division (bench) of 
the adjudicative tribunal of the Authority; and the number of judges to be appointed depends on the 
number of divisions to be set up. For instance, if there are two divisions, presumably, there will be 
six judges who function in the adjudicative tribunal of the Authority. Furthermore, the 
Proclamation states that these judges shall be gove rned by the federal government civil servi ce 
laws (Art 38 (3)). They are cons idered as civil servants. So the term of their office may be 
determined as per these laws. 

12 UNCT AD, The Model Law on Competi tion, at, http ://www.unctad.orglenldocs/tdrbpconf5d7 .en.pdf, visited on 
10/9/20 10 
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Under the repealed proclamation No. 329/2003, the members of the Trade Practice Inves tigation 
Commission (TPI C) includi ng the chairman shall be, selected from gove rnment, private organs and 
consumers association and recommended for appointment by the Ministry of Trade and Industry 
(MTI), and appointed by the Prime Mi nister (Article 13). The composition of TPI C aims to include 
the vested groups in the decision-making of the TPIC. The law leaves the selection, 
recommendation and appointment of the members of the TPIC to the highest government 
authority. The Proclamation does not se t the qualifica tions that any person should have in order to 
become a member of the TPIC and the term of their office. It is left to the discretion of the MTI and 
Prime Minister. In practice, however, the members of the TPIC were high-l evel government officials. 
They were H.E.Ato Harka Haroye .. . chairman (former Head of Ministry of Justice, H.E. Ato 
Newayekirstos G/ab ... member (special economic adviso r to PM office), H.E. Ato Teklewold 
Atnafu .. . member (Governor of National Bank of Ethiopia), and Ato Mesay Girma ... Member(The 
Director General of the Quality and Standards Authority of Ethiopia) . Ato Hail e Gebre was also a 
member. This limited the purpose of the Proclamation to make the composition of TPIC broad 
based in decision-making. These members of the TPIC we re discharging the duties ofTPICon party­
time base.13 

In many countries, the law leaves to the highest authority the appointment of the chairman and the 
members of the Commiss ion.14 In other countries, a high governmental official is designated to 
occupy the pos t by the law. In a number of countries the legislation states that the persons in 
ques tion should not have interests which would conflict with the functions to be performed.15 The 
number of members of the Administering Authority differs from country to country. In some 
legislation the number is not fixed and may vary within a minimum and maximum number; in 
others the exact numbers of members are fixed; and other countri es have left to the appropriate 
authority the choice of the numbers of members.'6 

For instance, in Zambia, the Board of Commissioners which is the adjudicating body of the 
Competition Commission consists of persons from government and non-government organizations 
(NGOs)'7 All prominent trade and profess ional associations in the country are rep resented on the 
Board. This was a deliberate policy by government to allow maxim um participation in decision­
making. It provides the necessary key linkages with government, industry and civil society.lO The 
Competition and Fair Trading Act of Zambia provides for the terms of appointment, remuneration, 
removal of members, resignation, and validity of determinations'9 In Brazil, Law # 8884 (1994) 
under Art 4 provides that CADE Board shall be composed of a Pres ident and six Board members 
chosen from among citizens older than thirty years of age reputed for their legal or economic 
knowledge and unblemished reputation, duly appointed by the President of the Republic after their 
approval by the Senate; and the term of office is two years with one time re-election . In Bulgaria, 
Law on the Protection of Competition (1998), Art 4 also provides that the Commission shall consist 
of eleven members---seven lawyers and four economists, for a five years' term of office and chance 
for reelection for another five years. The Chairman must be qualified lawyer, with practical 

J3 Interview Conducted on November 17, 2002 E.C. with Ata Bim Olbama, Secretary to the Trade Practice 
Investigation Commission. Moreover, these could be gathered from decisions and Pamphlets of the TPIC. 
"UNCTAD, Supra note 12 
" Ibid 
16 Ibid 
17 UNCTAD, Review of Recent Experiences in the Formulation and Implementation of Competition Law and Policy 
in Selected Developing Countries: Thailand, Lao, Kenya, Zambia, Zimbabwe, at, 
www.uctad.org/templates/download.asp?docid- 6470&lang= I , visited on 1011212010. 
18 Ibid 
19 Ibid 
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experience in his specialty not less than ten years and who meets requirements set for members. 
The members of the Commission shall be Bulgarian nationals who have university degree in law or 
economics and a practical experience in their specialty not less than five years, with high 
professional and moral standing not sentenced to imprisonment for intentional indictable crimes. 
They may not occupy any other paid positions, save for the exercise of scientific or teaching 
activities. Furthermore, in Chile, Rules for the Defense of free-competition-Decree Law No. 211 of 
1973 as revised in 1980, Art 10 states that the Central Preventive Commission will be composed of 
two university professors, a lawyer and a commercial engineer representative. Under draft 
COMESA competition regulations (2002), it is stated that the Director of the Commission shall have 
suitable qualifications and experience in law, economics, commerce, industry or public 
administration; the Director shall hold office for a term of five years and shall be eligible for re­
appointment only for one further term of five years. Finally, in South Africa, the term of office in the 
Competition Commission is 5 years (Competition Act, Sec.22) .20 The members of the Administering 
Authority are appointed in Australia and Italy for 7 years, in Hungary for 6 years, in Algeria for 5 
years, in Argentina for 4 years, in Canada for 10 years, and in India for 5 years." These all indicate 
that even if it varies from jurisdiction to jurisdiction, some jurisdictions determine the number of 
members of the competition authorities, their necessary qualifications and the term of their office. 

4.1.3. Removal of Director General and Judges 
In Ethiopia, the Proclamation does not provide for the tenure in office, remuneration, procedure 
and reasons for removal, and resignation of the Director General of the Authority. This might be one 
of the defects of the institutional framework provided by this Proclamation. As to the removal of 
judges, since the Proclamation refers to federal government civil service laws, the procedures and 
the reasons for removal of the judges may be covered therein. For example, under the Federal Civil 
Servants Proclamation No. 515/2007, the grounds for termination of service are provided pursuant 
to Arts 78-86. Some of these grounds are resignation, termination due to illness, inefficiency, 
retrenchment, disciplinary grounds, retirement, and death. 

In several countries legislation provides an appropriate authority to remove from office a member 
of the Administering Authority that has engaged in certain actions or has become unfit for the 
post." In India, the members of the Administering Authority are removed for becoming physically 
incapable, becoming bankrupt, failing in the obligations that one acquires as a member of the 
Administering Authority. In Mexico, they can only be removed if they are charged and sentenced for 
severe misdemeanor under criminal or labor legislation, abusing one's position and acquiring other 
interests.23 

In South Africa, the Commissioner may only be removed for cause, that is, for serious misconduct, 
permanent incapacity, or engaging in activity that may "undermine the integrity" of the 
Commission." Under draft COMESA competition regulations some of the grounds to remove the 
Director and commissioners of the Commission are unreasonable absent for three consecutive 
meetings, lawful detention for a period exceeding six months, undischarged bankrupt, unsound 
mind, permanently incapacitated, serious misconduct, or engaging in activity which undermine his 
integrity (Art 10 and 14). In Brazil, CADE members may be removed on grounds such as 

'0 - Adam Torok, Supra note 9 
21 UNCTAD , Supra note 12 
22 Ibid 
23 Ibid 
'4 - Adam Torok, Supra note 9 
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unapplealable criminal sentencing for malicious crime; disciplinary action; receiving fees, 
percentages or other compensation in any way or on any pretext; acting as a self-employed 
workers; or participating as controlling parties, officers, managers, agents or attorneys in fact- in 
any civil, commercial or like companies. Finally, in Bulgaria, the chairman and members of the 
commission may be removed on grounds such as res ignation, sentenced to imprisonment for 
intentional crime, or a grave breach of the competition law and oath. In Ethiopia, the Proclamation 
should have clearly provided, within itself, procedures and reasons to remove members of the 
Authority from offi ce. This might have its own negative impact on the independence of the 
Authority. 

4.1.4. Staff of the Authority 
In Ethiopia, the Proclamation provides that in order to enable the Authority to discharge its 
functions and responsibilities properly it shall have adequate staff. It is under the power of the 
Authority to determine the employment, administration and dismissal of the staff of the Authority 
in accordance with federal civil servants Proclamation (Art 34(15)). Thus the Authority governs the 
employment relationship of the staff members as per the Federal Civil Servants Proclamation No. 
515/2007. These staff members of the Authority have the status of civil servants equal to the judges 
of the Authority. This is another important progress made by this Proclamation than the repealed 
proclamation where the hiring, administering and firing of staff is not explicitly given to the Trade 
Practice Investigation Commission. The present Proclamation enables the Authority to have power 
to hire staff members necessary to discharge its duties, administer them and fire as per the law 
where they are not fit to the post without any interference from other government organs. It seems 
that the staff members of the Authority do not have role in the adjudicatory power of the Authority. 
They seem supporting staff to the Authority. Moreover, it seems that they are not expected to be 
qualified profess ionals in fi eld of law and economics. That is why, it seems the Proclamation does 
not provide for the qualifications or conditions of employment for the staff members which enable 
them to discharge functions entrusted to the Authority (particularly competition issues) . Of course 
this is also left to the discretionary power of the Authority. 

However, in other jurisdictions, the staff members of the competition authority have a role in 
investigation and/o r adjudication of cases related to competition matters. In this respect, it is stated 
that when staffing the enforcement agency, it will be important to consider the backgrounds of the 
potential employees. The suggestion was made that they could be hired by the new competition 
enforcement agency.25 Under circumstances like these, it is especially important to resist politica l 
pressures and staff the enforcement agency with properly trained employees.2 • Drafting and 
implementing competition laws mainly requires the involvement of economists and lawyers. Only 
lawyers who have had training in the field of competition will do: "Any lawyer involved in 
competition law should acquire basic understanding of how markets work and of pricing theory; 
the competition lawyer of the future will need to possess a hybridised skill combining elements of 
both law and economics"." In other words, competition law enforcement requires both legal and 
economic expertise, so the sta ff must have lawyers trained in competition law, and economists, 
preferably with training in industrial orga nization.2• 

25 David Smith and Su Sun, "Introducing Competition Policy into Developing Economies: Perspectives,Vol. 2, No. 
4, at , http://www.oycf.org/perspectives/ 10-02280l /introducing competition Policy hun.! (200 1), visited on 
20/8/09 
26 Ibid 
27 Ibid 
28 Taimoon Stewart , Julian Clarke and Susan Joekes, COMPETITION LAW IN ACTION, Experiences from 
Developing Countries, at , h!.t.Jl ://www. idrc.ca/en/eu-111739-20l- l-Do-Topic.html , visited on 25/8/2010 
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However, attracting high quality staff is very difficult.'9 To minimize this problem, the proposed 
remedies are providing scholarship with minimum number of years of services, good salary should 
be paid. To avoid being limited by the salary structure in the civil service, the authority could 
possibly be granted special status with independent terms and conditions of employment. This 
enables to avoid the staff turn-over and expert in the area of competition.3D Methods of staff 
training include sending staff on internships to more mature authorities, in-house training, and 
asking more mature authorities to send staff to their authorities.31 But hybridised skilled lawyer is 
rare in most emerging economies, whose educational programmes and professional practices tend 
to separate law and economics. The absence of this special breed of lawyers makes it all the more 
necessary to formulate competition legislation which can initially be managed by relying on local 
talent for these economies." 

Under the Singapore Competition Act (2004), as to the appointment of the chief executive and other 
employees of the staff of the competition commission, Art 10(1) states that the commission shall, 
with the approval of the Minister, appoint a chief executive on such terms and conditions as the 
commission may determine; and Sub-art. 5 provides that the commission may, from time to time 
appoint and employ on such terms and conditions as the commission may determine such officers, 
employees, consultants and agents as may be necessary for the effective performance of its 
functions and discharge of its duties. Moreover, in South Africa, concerning the staff of the 
Competition Commission, Art 25 provides that the Commissioner may appoint staff, or contract 
with other persons, to assist the Commission in carrying out its functions; and in consultation with 
Minister and Minister of Finance, determine the remuneration, allowances, benefits, and other 
terms and conditions of appointment of each member of the staff. The experiences of these 
countries reveal that to attract qualified staff to the competition authority it is preferable to provide 
them with special treatments and benefits. Considering the experiences of these countries, in 
Ethiopia, since the staff members of the Authority are not necessarily qualified professionals who 
have skill in law and economics, and have no role in the adjudication of competition matters, 
governing them as per the federal civil servants proclamation might not cause any problem. 

4.1.5. Functions and Powers of the Authority 
In order to implement and enforce the Proclamation effectively, Art 34 and 35 of the Proclamation 
provide for the functions and powers of the Authority. In this respect, it is stated that for the 
competition authorities to function properly it is important that they are allocated the necessary 
and right powers (i.e. not just any broad power but those tailored to deal with competition) to 
enforce the competition law.33 The functions and powers of the Authority are discussed as follows: 
A. Competition Advocacy Work 
Competition advocacy work is one of the functions and powers given to the Authority. The 
Authority is empowered with various responsibilities to undertake the competition advocacy work. 
This is an important power which enables the Authority to secure compliance to the provisions of 
the Proclamation by the business community and the general public. Under the repealed 
proclamation No.329j2003 the power to conduct competition advocacy work was given to the 
secretariat not to the Trade Practice Investigation Commission (Art 18 (lD)). As to the competition 
advocacy work, pursuant to Art 34(1) of Proclamation No.685j2010, the Authority is responsible to 

29 Ibid 
30 Ibid 
31 Ibid 
32 David Smith and Su Sun, Supra note 25 
33 CUTS (2003 ): Supra note 2 ~
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take ap propriate measures to increase market transparency. This has to do with making the sys tem 
or mechanism through which the market works easily understandable to business community and 
the general public. But the Proclamation has not provided for the definition of "market 
transparency". "Market transparency" refers to promoting market awareness. Moreover, the 
Authority is responsible to take appropriate measures to develop public awareness on the 
provisions of this Proclamation and its implementation (Art 34(2)). This provision is also pointing 
to the competition advocacy wo rk of the Authority. It has the purpose to increase knowledge of 
rights and obligations of the public under the Proclamation, increase the public understanding 
about the Authority's enforcement rul es and procedures and contribute in enhanCing the 
development of a competition culture in the country. In this respect, the Authority has the 
respons ibility to make study and research in connection with commercial competition and 
consumer inte rests and r ights; organize various education and training for and provide education 
and training in order to enhance the awareness of consumers; establish relationship and 
cooperation with national, continental and international bodies having similar objectives; initiate 
policy issues, participate on policy and strategy drafting undertakings by other organs of 
government, and perform other duties necessary to accom plish competition advocacy duty (Sub­
arts 4, 5, 6, 11, 12, 14, and 16 of Art 34). The Authority may make use of the advocacy service to 
make the business communi ty and the public aware about market competition, market 
interventions, prohibitions, pre-merger notifications, functions and objectives of the Authority, 
consumers' rights, etc. To accomplish these tasks the Authority may employ mass media, annu al 
report, guidelines, vario us publications, seminars/wo rkshops, studies papers, etc. Moreover, the 
Authority is empowered to create work relationship with other countries competition authori ties; 
and link with international institutions such as IN C, OECD, UNCTAD, and etc. to get technical and 
other assistances. Cooperation with other competition agencies can be useful , not only fo r training 
and capacity building purposes, but also in dealing with cross -border issues." The Authority also 
has the power to initiate policy issues and participate in the policy and other strategy drafting 
undertakings by other government organs. This enables the Authority to lobby other government 
organs in order to have policies and strategy wh ich favor market competition. Thus the Authority is 
empowered to discharge vast respons ibili ties to conduct competition advocacy work. And the 
Authority has to effectively utilize these competition advocacy tasks to develop competition culture 
throughout the country and thereby secure voluntary compliance of the provisions of the 
Proclamation by the business community and the general public. Finally, the Authori ty also has a 
duty to provide necessary advice and support to the branches (Art 34(11)). 

Advocacy, as the term implies, is an effo rt at education and persuasion rather than an exercise of 
law enforcement powers.3S Thus competiti on advocacy refers to those activities to the promotion of 
a competitive environment for economic activities by means of a non-enforcement mechani sm, 
mainly through its relationship with other governmental entities and by increaSing public 
awa reness of the benefits of competition.J6 To note experiences of other jurisdictions, in South 
Africa, under Art 21(1), (a) and (b) of the Competition Act (as amended in 2000) states that the 
Competition Commission is responsible "to implement measures to increase market transparency" 
and "to develop public awa reness" of the Competition Act. In Zambia, under Section 6 of the 
Competition Act, the Competition Commission is empowered to undertake competi ti on advocacy 
task. The Commission issues many publica tions to meet this purpose. This enables it to increase 
voluntary compli ance among the general public and within the business community." 

34 Ibid 

" UNCT AD, Supra note 17 
J6 Ibid 
J1 Ibid 
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take appropriate measures to increase market transparency. This has to do with making the system 
or mechanism through which the market works easily understandable to business community and 
the general public. But the Proclamation has not provided for the definition of "market 
transparency". "Market transparency" refers to promoting market awareness. Moreover, the 
Authority is responsible to take appropriate measures to develop public awareness on the 
provisions of this Proclamation and its implementation (Art 34(2)) . This provision is also pointing 
to the competition advocacy work of the Authority. It has the purpose to increase knowledge of 
rights and obligations of the public under the Proclamation, increase the public understanding 
about the Authority's enforcement rules and procedures and contribute in enhancing the 
development of a competition culture in the country. In this respect, the Authority has the 
responsibility to make study and research in connection with commercial competition and 
consumer interests and rights; organize various education and training for and provide education 
and training in order to enhance the awareness of consumers; establish relationship and 
cooperation with national, continental and international bodies having similar objectives; initiate 
policy issues, participate on policy and strategy drafting undertakings by other organs of 
government, and perform other duties necessary to accomplish competition advocacy duty (Sub­
arts 4, 5, 6, 11, 12, 14, and 16 of Art 34). The Authority may make use of the advocacy service to 
make the business community and the public aware about market competition, market 
interventions, prohibitions, pre-merger notifi cations, functions and objectives of the Authority, 
consumers' rights, etc. To accomplish these tasks the Authority may employ mass media, annual 
report, guidelines, various publications, seminars/workshops, studies papers, etc. Moreover, the 
Authority is empowered to create work relationship with other countries competition authorities; 
and link with international institutions such as INC, OECD, UNCTAD, and etc. to get technical and 
other assistances. Cooperation with other competition agencies can be useful, not only for training 
and capacity building purposes, but also in dealing with cross-border issues." The Authority also 
has the power to initiate policy issues and participate in the policy and other strategy drafting 
undertakings by other government organs. This enables the Authority to lobby other government 
organs in order to have policies and stralegy which favor market competition. Thus the Authority is 
empowered to discharge vas t responsibilities to conduct competition advocacy work. And the 
Authority has to effectively utilize these competition advocacy tasks to develop competition culture 
throughout the country and thereby secure volu ntary compliance of the provisions of the 
Proclamation by the business community and the general public. finally, the Authority also has a 
duty to provide necessa ry advice and support to the branches (Art 34(11)) . 

Advocacy, as the term implies, is an effort at education and persuasion rather than an exercise of 
law enforcement powers.35 Thus competition advocacy refers to those activiti es to the promotion of 
a competitive environment for economic activities by means of a non-enforcement mechanism, 
mainly through its relationship with other governmental entities and by increasing public 
awa reness of the benefits of competition.36 To note experiences of other jurisdictions, in South 
Africa, under Art 21(1), (a) and (b) of the Competition Act (as amended in 2000) states that the 
Competition Commission is responsible "to implement measures to increase market transparency" 
and "to develop public awareness" of the Competition Act. In Zambia, under Section 6 of the 
Competition Act, the Competition Commission is empowered to undertake competition advocacy 
task. The Commission issues many publications to meet this purpose. This enables it to increase 
voluntary compliance among the general public and within the business community.37 

l4 Ibid 
" UNCT AD, Supra 110te 17 
36 Ibid 
31 Ibid 
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) reov~r, in thi s regard, it is also stated that: 

The mandate of the competition office extends beyond merely enforcing the competition law. 

jt Illust also participate more broadly in the formulation of its country's economic policies, 

which may adversely affect competitive market structure, business conduct, and economic 

periormance. It must assume the role of competition advocate, acting proactively to bring 

about government policies that lower barriers to entry, promote deregulation and trade 

liberalization, and otherwise minimize unnecessary government intervention in the 

marketplace. 3. erefore, in Ethiopia too, the Authority has to utilize effectively this power of competition 

-rPvocacy work to secure voluntary compliance to the provisions of the Proclamation by the 

&I cJ. 5iness coI11munity and the general public without employing its adjudicatory power. 
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instituted within one month from the happening of the cause of action. On the other hand, if the suit 
concerns other mattes under the Proclamation other than consumers' r ights, it must be instituted 
within six months from the happening of the cause of action. In this respect, it is not clear the 
ratio nale behind fixing this shorter period of time to institute action aga inst the violator of the 
provisions of the Proclamation. Probably, this might be because of the fact that since violations of 
the provisions of the Proclamation has economic effect, if they are not litigated within a short 
period of time, the law prefers to maintain them. The other problem with this provision is that what 
if the complainant knows the commiss ion of the violation of provision of the Proclamation after the 
specified time was lapsed. I think, in relation with this period of limitation, the Proclamation should 
also have taken into account the knowledge of the complainant about the date of commission of the 
violation. 

2. Contents and Forms of Complaints 
As to the forms of applications to be insti tuted at the adjudicative tribunal of the Authority, they 
have to fulfill requirements provided under the Civil Procedure Cod of Ethiopia. They have to be 
written pleadings. The written pleadings to be institu ted by the plaintiffs are call ed statement of 
claims. The written pleadings to be brought by the defendants are called statement of defence. The 
statement of claim or defence shall contain a statement of material facts on which a party relies for 
his claim or defence. The statement of claim must fulfill requirements provided under Arts 222 -228 
of the Civil Procedure Code of Ethiopia. And the statement of defence must fulfill requirements 
provided under Art 234 of the Civil Procedure Code of Ethiopia. Of course in order for the Authority 
to secure personal jurisdiction over the defendant, it has to duly notify the defendant that there is a 
suit against him at the Authority through servi ce process (summons) as provided under the Civil 
Procedure Code of Eth iopia. However, the issue which may require consideration in connection 
with app lying the stri ct rules of the existing procedural laws would be whether or not they fit for 
disputes related to competition matters arising under the Proclamation? Through time, the 
Authority has to wo rk out whether it is necessary to have special procedural law for competitio n 
cases. 

3. Ruling on Preliminary Objections and Hearing 
Then the adjudicative tribunal of the Authority conducts the proceedings (hearing) as provided 
under the Civil Procedure Code of Ethiopia. The tribunal has to conduct this proceeding in an open 
court except in rare case adjudication be in camera. The tribunal has to first rule on the preliminary 
objection (if any) as per Arts 244 and 245 of the Civil Procedure Code of Ethiopia. In the hearing 
process the Authority has to perform what is provided under Art. 2410f the Civil Procedure Code of 
Ethiopi a. If the su it is not dismissed for the reason of preliminary objection, the tribunal goes on to 
hold full -sca le trial where evidence would be examined to render the final judgment. 

4. Examination of Evidence and Decision 
With regard to securing relevant evidence, the Proclamation gives important powers to the 
Authority. The Authority has the power to commission any person for the submission of 
information and documents that are necessa ry to conduct its adjudicative duty; and summon 
witnesses to appea r and testify before the adjudicative tribunal (Art 35(2) (b) (c)) . The Authority 
also has the power to take affidavits or verifica tions and make examination accordingly (Art 35(2) 
(d)). The adj udicative tribunal conducts this process as per the Civil and Criminal Procedure Code 
of Ethiopia. The tribunal has to protect the confidenti ality of documents or information submitted 
to it by the business persons and takes care of issues related to self-incriminatio n in examining a 
person. Then the adjudicative tribunal renders its judgment as per Arts 180-1 84 of the Civil 
Procedure Code of Ethiopia. Thus the Authori ty has the power to impose administrative and civil 
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sanctions against any violator of the provisions of the Proclamation; and decide compensation for 
the victim of the violation of the Proclamation (Art 34(10) and 35(1)). 
5. Execution 
Furthermore, the Authority has the power to execute its civil and administrative decisions. The 
execution of the decisions is to be made pursuant to Arts 378ff of the Civil Procedure Code of 
Ethiopia. In the process of execution, the Authority has the power, where necessary, to order police 
and any appropriate organ to effect this execution. It does not seem this includes the court of law 
for it contravenes the constitution. 

6. Receiving Pre-merger Notifications 
Finally, the Authority is responsible to receive pre-merger notifications to approve, disapprove and 
approve with modifications the intended mergers (Art 34(3)). But to reduce the work load of the 
Authority clear guideline is necessary to note threshold below which pre-merger notification is not 
required for it does not have significant adverse effect on competition or the kind of mergers which 
do not require notification and otherwise. 

C. Relationship between the Authority and Other Government Organs 
In Ethiopia, the Proclamation also governs the relationship between the Authority and other 
government organs. This is one of the criteria to test the effectiveness of the competition authority 
and the competition regime at the international level. Thus this Proclamation has made a big 
achievement aspiring to govern the relationship between the Authority and other government 
organs which enables it to live up to the international standard. By the way, there was no such thing 
under the repealed proclamation. Under Art 43 of the Proclamation No.685j20 10, it is provided 
that where there is overlap of duties in the implementation of the provisions of this Proclamation 
with duties incumbent upon other government organs by law, the Authority shall have relationship 
based on cooperation and agreement with these organs. In making an agreement, the Authority 
shall always take into account the objectives of this Proclamation. Failing to reach an agreement, 
the matter shall be decided by the Council of Ministers. Hopefully, the Council of Ministers may also 
decide in favor of maintaining and promoting competition process if other public interest is not at 
stake. If possible, it would be better if the Council of Ministers come up with clear guidelines in this 
area to develop transparency. The Authority has to create wisely harmonious working relationship 
based on the spirit of cooperation and agreement with these government organs that they always 
take actions and make decisions favoring the competitive process, the rationales and objectives of 
the Proclamation. This is a very important power conferred upon the Authority by the Proclamation 
to broaden the enforcement of the Proclamation through these government organs. The Authority 
is one of the federal government organs that it has to create smooth work relationship with the rest 
of government organs to implement the Proclamation effectively. Instead of creating conflicts or 
fighting for competition with other government organs and reaching deadlock which negatively 
affect the proper enforcement of this Proclamation and its future destiny, the Authority has to first 
focus on inspiring these government organs about the fact that competition is for common good 
(acceleration of economic development and other benefits). 

One important requirement for maintaining competition in the economy vis-a-vis the services 
sectors is to ensure that there is good amo unt of coordination between the Competition Authority 
and other sectoral regulators. A failure to achieve that leads to suboptimal regulatory outcomes.40 

The competition authority has the most direct overlap with regulators governing key utility sectors 
that usually have the mandate to create, promote and protect competition in these industries." 

.0 CUTS (2003) : Supra note 2 
41 Ibid 
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Sectoral regulators are established where there is a natural monopoly of typically the possibility of 
market failure is high.42 The idea is to regulate firms in these industries in such a way that even 
when a competitive market cannot be ensured, the outcome in terms of prices and output will be 
nearly the same as if the market has been competitive.43 The boundaries between the roles of the 
sectoral regulators and the competition authority are difficult to define and in many countries the 
issues remains unsolved. The competition authority should have upper hand in competition 
matters 44 There is a range of possible divisions of responsibility between sector regulators and the 
competition authority for decision on competition issues. Whatever structure is adopted, there 
should be an effective working relationship between the regulators and the competition authority 
to assist regulators to apply sound competition principles.4S This is also employed as a criterion to 
assess the effectiveness of competition regimes in the 7 -Up Project countries.46 

At the policy level, the relevant officials of all government branches and agencies need to 
understand why the competition law needs to be central in drafting other laws, and certainly in the 
conduct of other government operations, such as privatization.4' The conflicts between sector 
specific regulators and competition authorities are more common. Thus to avoid accusations of 
meddling and threats of withdrawal of its powers by other national regulatory agencies and 
ministries, the authority should consider initiating tactical alliance-building discussions with other 
government bodies in sectors and on issues where the introduction of greater competition would 
contribute to the other body's professed objectives 4 • It should initiate confrontation only where 
there is evidence of egregious anticompetitive conduct, especially where they can be demonstrated 
to be harmful to the other institution's own policy objectives.49 

The competition authority should also create work relationship with institutions such as Media­
Television, radio, newspapers, magazines, the World Wide Web and special-interest journals can be 
powerful allies in improving public awareness of competition law and in securing enforcementSO 

Other allies of the authority are consumer organizations and non-governmental organizations 
(NCOs), the latter being very important if there are no consumer organizations. These 
organizations can represent the "person in the street" and can be the ears and eyes for the authority 
on the concerted price hikes or anticompetitive behavior of dominant firms. The research 
community-academics and research analysts can be a valuable ally to the authority.51 

To note experiences of some jurisdictions, to avoid the conflict between Competition Commission 
and other regulators, in South Africa, a "regulator's Forum" is being established to implement this 
provision; under this provision, the Commission is responsible to 'negotiate agreements with any 
regulatory authority to coordinate and harmonize the exercise of jurisdiction over competition 
matters within the relevant industry or sector'.52 And in India, there is no clarity. l3ut the regulatory 
laws do not have provisions to deal with anticompetitive practices and hence competition issues 

42 Pradeep S.Mehta, Supra note 5 
43 Ibid 
44 Ibid 
45 101m Preston, Implementing Competition Policy in Developing Countries: The Role of Donors, at, 
http://www.businessenvironment.orgidynibe/docs/SO/session3.4prestonDoc.pdf, visited on 5/912010 
46 CUTS (2003): Supra note 2 
47 Taimoon Stewart, Julian Clarke and Susan loekes, ,Supra note 28 
48 Ibid 
49 Ibid 
50 Ibid 
51 Ibid 
52 CUTS (2003): Supra no Ie 2 
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may be kept outside the purview of the regulators.53 Finally, in the UK, since the sectoral regulators 
can enforce UK, Competition Act (1998), in the sector under its purview concurrent with the Office 
of Fair Trade (OFT). To ensure consistency between the OFT and the sectoral regulators a 
'Concurrency Working Party' has been set up. The arrangement aims to prevent both forums 
shopping as well as 'double jeopardy'. At the same time, the staffs of all autho rities have a common 
training programme.54 

Therefore, it is noted that creating smooth working relationship based on cooperation and 
agreement between the competition authority and other regulatory organs enables to secure 
enforcement of competition law and thereby build effective competition regime. Thus in Ethiopia, 
the Authority has to create common understand with these government organs to enable them to 
reorganize their activities and actions taking competition as the central pillar of their mission. To 
this end, conSidering the experiences of South Africa and UK, the Authority may establish some kind 
of "Common Forum" with these government organs where competition matters are better 
discussed to create awareness and to enforce the Proclamation effectively. 

4.1.6. Autonomy, Independence, Accountability of the Authority 
A. Autonomy and Independence 
In Ethiopia, as to the autonomy of the Authority, the Proclamation declares that the Authority is 
autonomous entity having distinct legal personality (Art 31(1)). This denotes that the Authority is 
not part of any government organ. Thus the Authority is de jure autonomous. This is one of the 
important requisites to have effective competition authority. This de jure autonomy of the 
Authority enables it to discharge its duties and functions at most possible efficiency without 
interference from other government organs. 
As to the independence of the Authority, the Proclamation states that 'the Authority shall be free 
from any interference or direction by any person with regard to the cases it adjudicates' (Art 33). 
The law prohibits any intervention with the adjudicatory power of the Authority. The Authority is 
empowered to conduct adjudication of cases only as per this Proclamation and relevant laws 
without any interference from any person or organ (government or non-government). The 
Proclamation confirms the de jure independence of the Authority. This shows that the Authority is 
legally independent as an institution. This is also another important factor which enables the 
Authority to adjudicate cases submitted to it without any sort of influence from any person. It is 
also important to look at other factors wh ich fa ll within the institutional independence of the 
Authority. This refers to the Director General and judges of the Authority. Normally, the 
institutional independence of the Authority encompasses the independence of the Director General 
and judges personally. If we are talking about the de jure independence of the Authority in effect we 
are also referring to the personal independence of the Director General and judges of Authority. If 
there are factors which threaten the independence of the Director General and the judges of the 
Authority the de jure independence of the Authority falls under question. 
As to the Director General of the Authority, as noted earlier, the Proclamation does not provide for 
the required qualifications to be eligible to the post (Art 36 (1)). And the Proclamation does not set 
the tenure in office, procedure and reasons for removal of the Director General from office. 
Moreover, the Proclamation does not give clue as to the salary, remuneration, allowances, benefits 
and other incentives of the Director General. This might threaten the independence of the Director 
General personally. Therefore, this, in turn, might negatively affect the de jure independence of the 
Authority. Anyhow, this will be tested by the de facto commitment of the government in practice. So 

53 Ibid 
54 Ibid 
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from this perspective, time will reveal what will happen to the de jure independence of the 
Authority. 
As to the appointment of the judges, the criteria to be appointed to the post are so general that it 
will be difficult to know the exact required qualifications. In addition, the Proclamation states that 
these judges shall be governed by the federal government civil service laws. Here the problem is 
that to what extent subjecting judges of the Authority to federal civil service laws preserves their 
independence personally. The work relationship, salary, benefits, removal, annual leaves, etc. of the 
judges will be governed by these laws. But pursuant to Art 2(1) (c) of Federal Civil Servants 
Proclamation No. 515/2007, civil servant does not include federal judges and prosecutors. How far 
subjecting judges of the Authority to federal civil service laws is attractive to get experienced 
professionals in the field of law and economics to the Authority? The judges of the Authority will be 
subject to administrative tribunal established by these laws to adjudicate disciplinary issues. So this 
might endanger the personal independence of the judges of the Authority. Therefore, these factors 
which might affect the personal independence of the judges might, in turn, affect the de jure 
independence of the Authority. But the de facto commitment of the government also matters in this 
respect. Finally, both for the Director General and judges, the Proclamation does not provide for 
immunity against prosecution or any claim relating to the performance of their duties or discharge 
of their functions. It would have been better if the Proclamation has provision in this regard too. 

From budgetary independence perspective, the Proclamation stipulates that the government shall 
allocate the budget of the Authority (Art 54). In this case, the problem is if the government allocates 
meager budget to the Authority this might affect the budgetary independence of the Authority. 
However, what matter is whether or not an adequate size of budget is apportioned to the Authority 
which enables it to discharge its duti es and responsibilities. The de facto commitment of the 
government, in practice, determines the budgetary independence of the Authority. Of course, in this 
respect, the WE-OECD model law suggests that the enforcement agency should receive its budget 
directly from (and report to) the legislature.55 In South Africa and Zambia too, the Competition 
Commissions receive funds from parliament and court fees. 56 

With regard to cooperation with other government organs, the Proclamation provides the 
Authority with full power to create work relationship on the basis of cooperation and agreement 
with these organs where there are concurrences of duties (Art 43) . This also assures the de jure 
independence of the Authority. However, this will also depend in practice that whether or not the 
other government organs cooperate with the Authority in the enforcement of this Proclamation. 

To note some general views, it is well recognized that the autonomy of the Competition Authority is 
an important determinant of its efficiency and effectiveness. The Competition Authority being de 
jure autonomous of course does not necessarily mean that it will enjoy de facto autonomy.57 
Regulatory independence is one of the most important prerequisites of broad-based institutional 
development.s8 The principle of independence should be about building an enforcement agency 
that is willing, has the capacity, and can be seen to act independently.59 To make the notion of 
independence operational, the relevant literature identifies four broad dimensions of independence 

55 CUTS (2003): Supra note 2 
56 Ibid 
57 Ibid 
58 Intergovernmental Group of Experts on Competition Law and Policy, Independence and Accountability of 
Competi tion Authorities by Pakistan, Geneva (2008), at , 
www.unctad.org/TempIates/Download.asp?docid= IOI 36&lang= I ... Visited 16/0 1/20 I I 
But it is stated the views expressed are those of the author and do not necessarily reflect the views ofUNCTAD. 
59 Ping Lin, Supra note 1 
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that would apply in most countries: regulatory, superviso ry, institutional, and budgetary. The 
regulatory and supervisory dimensions fo rm the core, while institutional and budgetary 
independence are essential to support the execution of the core functions. 60 

1) Regulatory Independence 
Regulatory independence refers to the abili ty of the agency to have an ap propriate degree of 
auto nomy in setting (technical) rules and regulations for the sectors under its supervision, withi n 
the confines of the law. 
2) Supervisory Independence 
Safeguarding the integrity of the supervisory function is a key element in ensuring the soundness of 
the overall corporate sector from the standpoint of competition. It is vulnerable to interference 
which can take many forms and can often be very subtle including the use of the media as an anti­
competition propaganda vehicle. 
3) Institutional Independence 
Institutional independence refers to the status of the age ncy as an institution separate from the 
executive branch of gove rnment. The agency that forms part of the executive branch typically lacks 
independence. In this rega rd, there are three critical elements of institutional independence: 

• The terms of appointment and removal of its senior personal. 
• The agency's governance structure. Ideally, representatives of specific ministries should not 

be members. 
• The openness and transparency of decision-making. 

4) Budgetary Independence 
Budgetary independence refers to the role of the executive in the determination of the size and use 
of the age ncy's budget, includ ing staffing of the agency and sa lary levels. Supervisors who can 
independently decide over the sources, size and use of their budget in support of their mission are 
better equipped to withstand political interference (e.g. pressure through the budget), to respo nd 
more quickly to newly emerging needs in the area of supervis ion and to ensure that competent staff 
is hired. Supervisory agencies that are funded through a ministry that exercises oversight of their 
operations, or directly from the budget, may be open to political interfe rence of different so rts. 

Moreover, it is clear that a competition authori ty's independence depends on a combination of 
factors and that each of these factors individually do not guarantee independence?' First of all it is 
important that an authority is de jure independent. Second the authority should also be financially 
independent. Finally the authority's independence and credibility also depend on the automati c 
cooperation of gove rnment agencies in enforcing its decisions, thus making it de facto independent. 
It is also stated that competition authority should be independent of government in its day-to-day 
decisions. This has implications for the selection of people to be appOinted to the authority. The 
authority should have adequate budget, and should be staffed by competent officials62 

From the list of African countries with competition policy such as South Africa, Zambia, Kenya, 
Malawi, Tanzania, and Botswana; the only two countries wi th autonomous competition regul atory 
bodies are South Africa and Zambia. The remaining countri es have non-autonomous regulatory 
bodies. The autonomy of a competition authority ensures that the institution is immune from 
political inte rvention6 3 Stephen Weymouth, to measure the effectiveness of the competition 
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agency, employs the indexes de jure independence and de facto commitment. De jure independence 
captures institutional features relating to the legal independence of the regulatory body based on 
the law; de facto commitment measures resource allocations, expert assessments, and actual 
regulatory decisions. 64 

B. Accountability 
As to the writer's view, "independence without accountability is considered as the horse without bit 
into its mouth to control it". Independence and accountability are the two sides of the same coin. 
With independence there must be accountability which refers to checks and balances on activities 
of the competition authority to enjoy public confidence and create accountability within democratic 
process. Accountability here is taken in its widest significance wherein the competition authority is 
answerable to all its stakeholders and not merely to the country's legislative body.65 Agency 
independence cannot bring the benefits and achieve the goals that it is supposed to deliver if it is 
not accompanied by properly structured accountability arrangements. More specifica lly, 
accountability needs to ensure the independent regulators: 66 

a) communicate regularly with other institutions and stakeholders; 
b) avo id the trap of capture by powerful groups; 
c) do not create new institutional rigidities; 
d) avoid the tendency of over-regulation that may lead to additional costs for the corporate sector; 
e) do not slow down structural adjustment in the sector; and 
f) evolve as competition emerges and develops. 

In Ethiopia, the Proclamation states that 'the Authority shall be accountable to the Ministry of 
Trade'. Setting the accountability of the Authority pressures the Authority to discharge its duties 
and functions effectively. However, the Proclamation does not explain what this accountability 
includes. The Proclamation does not indicate as to what the Authority should have to do to confirm 
to the Ministry and other stakeholders about its accountability. On the other hand, the Proclamation 
provides that the Authority owns property; but it does not provide how it has to handle this 
property. The Proclamation even does not provide for budget and fiscal year of the Authority. On 
the other hand, the criminal penalties provided under Art 49(9) of the Proclamation against a judge 
or Director General or another employee of the Authority or the Ministry or the bureau or judges of 
the regional judicial bodies may positively contribute to the assurance of the accountability of these 
individuals. But it should be carefully applied not to endanger the independence of these 
individuals in discharging their responsibilities. The Authority might, to some extent, ensure its 
accountability through its advocacy work by presenting its activities to the concerned organs and 
the general public. Moreover, the Authority has to keep full and accurate accounts of its expenditure 
and property which enables it to prepare financial statements and balance sheet to be submitted to 
the Ministry. The Authority should also prepare annual report which assesses its performance 
including selected elements of the implementation process of the Proclamation; annual report of its 
internal functioning; annual advocacy report; and these reports have to be submitted to the 
Ministry; and then the Ministry may table them to the Parliament. In addition, the books of account 
and all the financial affairs of the Authority must be audited annually by the Auditor General. By 
doing these activities, the Authority may prove its accountability to the public, stakeholders and 
government. Moreover, the procedures and grounds to grant exceptions and exemptions under the 
Proclamation must be objectively applied by the Authority or the Council of Ministers for these may 
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affect the transparency, accountability and confidence of the public and business community 
concerning these organs in the implementation of this Proclamation. 

Furthermore, the other mechanism of ensuring the accountability of the Authority could be 
achieved by reviewing the decisions of the Authority through the court of law. This is one way to 
keep checks and balance on the works of the Authority. Any person who is not satisfied by 
administrative and civil decisions, and compensation decided by the Authority has the right to 
lodge ap peal to the Federal High Court (Art 53). This enables the court to review the decisions of 
the Authority which is also a means to ensure accountability of the Authority. 

Finally, accountability is needed to make independence work. The higher the degree of 
independence is the greater the need for proper accountability arrangements. Monitoring of agency 
behavior can be performed by a range of other bodies, both governmental and non-governmental. 
including the private sector and, indeed, by the public at large·7 To extent that a regulatory agency 
is subject to monitoring, it is required to provide an account of its decisions or actions, to explain 
and justify them, and, where necessary, to take respons ibility and adopt remedial actions. The key 
is to establish a framework within which such scrutiny, explanation and justification can take place 
according to clearly established rules.'" In a crucial way advocacy is a facet of accountability. By 
presenting its case to interested parties the competition authority invites extra scrutiny. 69 

4.2 . Ministry of Trade 
In Ethiopia, as provided under Art 42 of the Proclamation, the Ministry of Trade or regional bureau 
conducts investigation in connection with the implementation of this Proclamation on complaints 
or on its own initiative. The Ministry or the bureau conducts investigation through its "investigation 
officer" (Art 42(2)) . It is not known who this "investigation officer" is. This "investigation officer" 
does not seem a department but a single individual person. The Proclamation does not provide for 
the qualifications of the "investigation officer" to undertake this investigation. It is not clear on what 
grounds a person would be appointed as "inves tigation officer". In the process of investigation, the 
Ministry or the bureau may order the forces under the Federal Police Commission or the regional 
state police respectively (Art 42(3)). As already noted, the investigatory power of the competition 
authority is one of the most important powers to implement competition policy or law. In this 
respect, the independence of the competition authority is also necessary. It is through the process 
of investigation that the competition authority uncovers anticompetitive practices which 
substantially restrict, impede or eliminate competition. However, in Ethiopia, the Proclamation 
gives this power to the Ministry of Trade or regional bureau which is a government organ but not a 
competition authority. As noted earlier, the competition authority which has the power to 
adjudicate or investigate into the violations of the provisions of the competition laws must be 
independent from the government organ. But in the case of investigation officer to be appointed by 
the Ministry or bureau it is impossible to talk about both de jure independence and de facto 
independence. This depends on the de facto commitment of the government (Ministry or bureau) in 
practice. 

To note experiences of other countri es, investigation capacity of the competition authority is one of 
the important aspects of competition law enforcement in a country. The powers given to the 
competition authorities to enforce competition law can broadly be separated into "investigative" 
and "adjudicative" powers. Whether these powers are completely separated between various 
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,tutioO s or not varies from country to country.70 In the United States the FTC has both 

estigat1v e and adjudicative functions with rights of appeal to the courts. The Antitrust Division of 

De arc::rnent of Justice has only investigative and prosecutorial powers and has to go to court for 

e dPatiO n of cases. On the other hand, the EU's Directorate General for Competition (DG-COMP) 

cf.J~o;~s 17 oth investigative and adjudicative functions and these functions are only separated at 

per appellate level (Court of First Instance or European Court of Justice).7l In South Africa, the 

t:J"1- e etitioO commission has the power to investigate violations of the competition law, and to 

CO';;~te sui t: before the competition Tribuna!.72 In Zambia, the Competition Commission has the 

j(lG er to commence investigations on its own, receive complaints; and to take litigation action. 73 It 

po1so stated that the Administering Authoritymay conduct investigation on its own initiative, or 

is JiJ owing certain IndicatIOns that the restnctlve practice eXists - for example, as a result of a 

(oIl laint ma de by any person or enterpnse. The Authority would need to have power to initiate 

corJl~edings?4 In Turkey, under Art 27 of Law of the Protection of Competition (1994), law gives 

prO~ (lvestigatOry power to the Competition Board to investigate competition matters. In Estonia, 

tHe \; 5 of the Competition Act (2001) gives the investigatory power to Competition Board 

jV .. t rning competitIOn Issues. 
(lce CO 

(ore, the experiences of these countries reveal that the competition authorities are properly 

-rne(e ""ered to conduct investigation into the alleged violations of the provisions of the competition 

e(J1Po rowever, it is only under the Ethiopian institutional arrangement that the Authority is denied 

",,5 , r estigatory power to conduct InvestigatIOn Into ViolatIOn of provIsIOns of the Proclamation. 

~~e jJ1v er point is, it seems so difficult for a single investigation officer to effectively investigate into 

'[He ,:t11ations of the ProvIsions of the I'I:ocJamatlOn particularly antlcompetltlve practices which are 

.He viol lex and fact mtenslve. So thiS might affect the effective enforcement of the Proclamation. 

t coJ11P 
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Orne po in ts, investigations necessarily centre on the search for evidence of a breach, 

_ aclO 55 of whether subsequent action involves litigation or some altermitive strategy. Resource 

1 0 il(clle5 (5 demand cost effective remedi es and processes.'~ A new competition authority needs to 

reg strilln ' (5 work carefully. A good rule of thumb, at least IIlltlally, IS to concentrate on cases where 

con ritiZe Iers seem high, where prices seem high, and where consumers will benefit most. These 
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inJ(~ge . fO:tition authority. should choose early "winners".'6 However: in the process. of 

cOil con1P the general pnnClples and rLIles of due process of law, which In many countnes IS a 

tll e tig~tiOn'l mandate, must be duly observed. 77 For instance, in Zambia, the Zambia Competition 

illve~ittJtiOn~(ZCC) has established a 'fast track' strategy to stop offending conduct quickly and cost 
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compliance program.79 For competition authority, the available 'tools' in addition to litigation are 
varied- administrative settlement, adjudication, promotion of self-regulation, compliance programs, 
information and liaison.BO 

In Ethiopia, the Ministry or Bureau through inves tigation officer conducts investigation as per the 
Criminal Procedure Code of Ethiopia. The investigator or investigation officer needs to have letter 
of authorization from the Ministry or Bureau to effect this investigation. The purpose of this 
investigation is to secure relevant evidence to prove the alleged violation of provisions of the 
Proclamation. This investigation includes various activities. 
Search and Seizure 
One of the powers of the investigation officer in effecting investigation in connection with the 
implementation of this Proclamation is the power to search and seizure. Search and seizure are 
related issues, because one almost always follows the other. The "investigation officer" conducts 
search and seizure in the process of investigation pursuant to the relevant provisions of the 
Criminal Procedure Code (Art 42(4)). Under Art 32 of the Criminal Procedure Code, the law 
empowers the police officer or member of the police to conduct criminal offences investigation. 
However, the Proclamation empowers the "investigation officer" to effect search and seizure in 
relation with competition matters and consumers protection. Pursuant to Art 26 of the Constitution 
of the federal Democratic Republic of Ethiopia, the principle is the right to privacy. This right of a 
person shall include the right not to be subjected to sea rches of his home, person or property, or the 
seizure of any property under his personal possess ion. It is under exceptional circumstances that 
this right may be restricted e.g. to safeguard national security or public peace, prevention of crimes 
or the protection of health, public morality or the rights and freedoms of others. This indicates in 
order for the "investigation officer" to conduct sea rch and seizure it must be considered within the 
framework of this constitutional right to privacy. Thus the rights of the party under search should 
be protected as provided in the Constitution and Criminal Procedure Code. So the "investigation 
officer" must be well trained personnel to conduct this search and seizure. 

As already noted, for an investigation officer to conduct search and seizure, this officer has to 
possess authorization letter which should precisely specify property to be searched and seized. 
This letter should not be "general" one for this may violate right of privacy unduly. In searching and 
seizing property there should be independent witnesses with the officer to check and sign list of 
property seized (Art 33(3) of Crim.P.c.). In case where there is denial of access to premises the 
investigation officer may authorize the police to use reasonable force to effect entry (Art 33(4) of 
Crim.P.C). As to the time-limit for search, it must be carried out between the hours of 6 A.M. and 6 
P.M. (Art 33(5) of Crim.P.c.). The Proclamation does not indicate the chance for search and seizure 
without the authorization letter; and it is not clear whether this search extends to the body search 
of the suspect. In effecting search and seizure, the investigation officer may enter into, search, seal, 
order the opening of containers in, take samples of goods or other materials necessary for the 
investigation or seize documents from, copy the documents on papers or electronically from, seize 
or take copies of information contained on tape recorders or any other equipment or seize or keep 
goods that are believed to be necessary for the investigation from, the business of the business 
person against whom application is filed or the business warehouse or any other premise in which 
goods are sto red or services are delivered or related building of any business person necessary for 
the investigation (Art 42(5) of the Proclamation). This also shows a search is not necessarily limited 
to the premises of the suspect; any premises can be searched if specifically indicted in the 
authorization letter. However, diplomatic immunities must be observed. In conducting 
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inves tigation, the investigation offi cer has the powe r to reques t cooperati on and assistance of the 
owners or offi cials or employees of the business es tablishments (Art 42(6)). However, the 
Proclamation does not explicitly empower the inves tigation officer to summon or to request the 
owner, offi cials or employees of the business establi shments to appea r before the investigation 
offi cer to give explanations or information, or to delive r materials, or to give explanations on spot 
or site in connection with the alleged violation of the Proclamation. In other jurisdicti ons, the 
competiti on authorities, in the investiga tion process, have the power to request these individuals to 
appear at the authorities to give explanations or information or to deliver materials or give 
explanations on spot. For instance, Estonian Competition Act (2001) Arts 57-60, Brazil Law #8884 
(1 994) Art 7, and Bulgari an Law of the Protection of Competition (1998) Art 51 empower the 
competition authorities with these powers. These laws also impose duty to protect business secrets 
or confidential information on the competition authorities. But in Ethiopia, the Proclamation is 
silent about the duty of the investigation officer to preserve the business secrets or con fi dential 
information of the suspected business person. 

Finally, the Proclamation does not indicate what the Ministry would do with the final result of the 
investigation or after the completion of the investigation. The Proclamation does not also give cl ue 
as to whether the investigator of the Ministry could take any administrative measure or temporary 
injunctions agai nst the suspect to stop from continuing with the anticompetitive acts under 
investigat ion or not. Of course after completion of the investigation process or on the process of 
investigation, the Ministry has the power to institute action against the violator of the prov isions of 
the Proclamation at the Authori ty for administrative or civ il measures to be taken (Art 41(3). And 
upon completi on of the investigation or when deemed necessary, the Ministry or the bureau, may 
cause the return of goods or other materials seized in connection with the investigation to the 
owner (Art 42(7)) . 

4 .3. Judiciary 
In Ethiopia, the Pro clamation recognizes the role of the judiciary in the implementation of this 
Proclamation. Art 48 denotes that both Federal and Regional state courts do have responsibilities 
and functions in the enforcement of this Proclamation. The Proclamation indicates that it is the 
courts of general jurisdiction which adjudicate disputes related to the Proclamation. But the 
Proclamation injects some form of modifi cation that matters related to this Proclamation will be 
adjudicated by special div isions which are designated as Trade Practi ce and Consumer Protection 
Divis ions. The purpose of orga nizing these special div isions to adjudicate matters related with this 
Proclamation at the Federa l and Regional state courts is to expedite the trade practice and 
consumer protection activities. This should not only be taken to refer to the speedy justice from 
time aspect but also expertise and knowledge it creates in the areas of competition and consumer 
protection. Moreover, it is the exclusive jurisdiction of these special divisions which have the power 
to adjudicate and pronounce judgment concerning acts des ignated as criminal offences under the 
Proclamation (Art 48(2)). Under the repealed proclamation no. 329/2003,.' there were no such 
special divis ions in the courts to adjudicate matters concerning that proclamation . 

4.3.1. Federa l High Court 
In Ethiopia, appea l aga inst any judgment or decision of a competent court is a constitutional right 
(Art 20(6), 78 and 80 of the FDRE constitution). The adjudicative tribunal of the Authority has the 
power to render administrative and ci v il decisions on matters governed under the Proclamation. 
And any person dissatisfi ed with the decis ions of the Authori ty as the right to lodge an appeal to the 
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Federal High Court within sixty (60) days from the date of the decisions of Authority. The appeal 
procedure from the decisions of the adjudicative tribunal of the Authority is governed as per Civil 
Procedure Code of Ethiopia (Art 40 of the Proclamation). The memorandum of appeal must fulfill 
requirements provided under Art 327 of the Civil Procedure Code. 

The Proclamation envisages the ordinary appeal. For this reason, the jurisdiction of the Federal 
High Court in reviewing this appeal is as any ordinary appeal. The court has the power to review 
the appeal both on issues of facts and law. The appeal is governed by the rul es of Civil Procedure 
Code. The Federal High Court may reject the appeal without calling on the respondent to appear, if 
it agrees with the decisions of the Authority as per (Article 337 of Civil Procedure Code) . After the 
court has heard the parties, it pronounces the judgment (Article 347 of the Civil Procedure Code). 
The Federal High Court has the power to confirm, vary or reverse the administrative and civil 
decisions of the Authority from which appeal is lodged (Article 348(1) of Civil Procedure Code). 
Under the repealed proclamation No. 329/2003 similar jurisdiction was given to the Federal High 
Court. As per this repealed proclamation, in practice, in appeal case No.59096, M.A. Sherif P.L.C.V. 
Tais P.L.C,82 the Federal High Court has reversed the approved decision of the Commission on the 
lack of jurisdiction. Furthermore, if the Federal High Court confirms the decisions of the 
adjudicative tribunal of the Authority, the appellant has the right to apply to the Federal Supreme 
Court Cassation Division. If the Federal High Court reverses the decisions of the adjudicative 
tribunal of the Authority, the appellant has the right to take appeal to the Federal Supreme Court. In 
other jurisdictions too, for example, in India, Austria and Peru appeals from the Competition 
Commission directly go to the High Court."3 

To note some general views, according to the conventional definition, the duty of the judiciary is to 
apply the law impartially objectively to a given state of facts. In reality, this means either settling 
disputes between two economic operators on the basis of competition law or reviewing 
prohibitions, injunctions or penalties imposed on the operator by the competition authority, in 
other words, determining whe ther procedural due process has been observed and whether the 
substantive law has been applied correctly. 84 Therefore, the function of the judiciary in competition 
cases is twofold: i) to resolve disputes between undertakings on the basis of competition law, 
awarding damages or issu ing injunctions, i.e. imposing civil penalties on practices detrimental to 
the economy, and ii) to rule on appeals against injunctions or penalties imposed by the competition 
authority, i.e. to review administrative sanctions against behavior that is detrimental to the 
economy .. s 

Seen in this light, the responsibility of the judicial system could be summed up in following two 
premises.B6 The first is that the judiCiary reviews the legality of the acts of the economic authority, 
i.e. the market regulator, in enforcing its policy. It checks that the regulator has observed the rules 
of procedure and evidence: in other words, it determines whether the regulator has observed 
procedural due process and the presumption of innocence principle. This is the judiciary's 
traditional function reviewing application of the law. The second premise is that judges construe 
the law--the objective of which to enforce economic policy-in the light of a given factual and 
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economic context. Therefore, in interpreting economic legislation the courts give it a meaning 
which has an effect on its intent, i. e. which can qualify, bias, pervert or otherwise conflict with the 
economic policy that the law is actually intended to implement.87 And the regulatory authority has 
to comply with procedural safeguards that necessarily have an impact on its effectiveness. The 
more procedural safeguards there are, the greater the risk of hampering action by the authority. 
Judges therefore have to balance the level of safeguards against the effectiveness of (legal) action by 
the authority. 88 

In this regard, in the United States, federal district courts of general jurisdiction have jurisdiction 
over cases concerning competition laws. Yet, one of the problems with having courts of general 
jurisdiction resolve competition issues with a newly passed law is great amount of time required to 
develop a coherent set of competition rules. 9 In contrast, a specialized court or agency will have 
greater knowledge of prior decis ions and related policies. For example, the Federal Trade 
Commission in the United States illustrates the effectiveness of a specialized agency. As illustrated 
by the American experience, it would be beneficial for transitional economies to adopt a system in 
which a specia lized agency or court makes the determinations of violations, rather than a court of 
general jurisdiction.9o Furthermore, staggered terms are essential to preserve the procedural and 
substantive knowledge of the decision making.9' In South Africa too, the Competition Act 
establishes an independent competition authority comprising a Competition Commiss ion, a 
Competition Tribunal and a Competition Appeal Court for the resolution of competition matters or 
disputes92 These show, in South Africa, there are special ized agency and court to determine 
competition matters. On the other hand, it is stated that the efficiency of the judicial system highly 
depends on legal base regulating the relations in the competition sphere, absence of blanks in the 
legislation, clearness of basic concepts and definitions of the regulating legislation,,3 

To sum up, it is clea r that the courts have a role in the implementation competition law having first 
instance jurisd iction or appellate jurisdiction. As already noted, in Ethiopia, according to the 
institutional framework established by the Proclamation the Authority which is an adjudicative 
tribunal has the first instance jurisdiction in adjudicating matters related to the Proclamation. It is 
poss ible to call the Authority as a special ized agency. The Authority has the power to ad judicate 
matters submitted to it and render administrative and civil decisions as provided under the 
Proclamation. As discussed earli er, the Proclamation allows recourse from the decisions of the 
Authority to the higher judicial body for review. That means any party dissatisfied with the 
decisions of the Authority has the right to take an appeal to the Federal High Court which is the 
general jurisdiction court. But the Proclamation envisages the establishment of special divisions 
named as Trade Practice and Consumer Protection Divisions to adjudicate matters related to the 
Proclamation. Under the Proclamation, the federal High Court has the power to review decisions of 
the Authority both on issues of facts and law as any ordinary appeal. It was noted that the benefit of 
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having a centralized development of competition law is likely to be endangered if courts can 
routinely take new evidence and make new findings of fact and law. For this reason, for instance, 
under Tanzania's competition law, the ordinary appellate court has the power to judicial review on 
the interpretation of law not on the facts and merits of the decisions of Fair Trade Practice Tribunal. 
In Ethiopia, there is no such limitation that the Federal courts can review decisions of the Authority 
not only on the interpretation of the law but also on merits and facts of the decisions. Hopefully, 
judges who are adjudicating on the special divisions of the ordinary courts are expect to be 
expe ri enced professionals in law and economics specially in competition matters to minimize the 
impact of ordinary courts reviewing the decisions of specialized tribunal in matters related to the 
Proclamation. Moreover, in Ethiopia, it might not be possible to have the institutional fram ework 
where the competition tribunal and competition appellate court only adjudicate matters related to 
the Proclamation without recourse to ordinary courts. This is because the Constitution of FDRE Art 
80 (3A) stipulates that the Federal Supreme Court Cassation Division has the power to review any 
final court decisions containing basic error of law. So the ordinary court is at the apex. Under the 
existing realties, it will be better if the special divisions to be set up at the Federal Courts are 
manned with experienced professionals in the areas of competition matters or issues related to the 
Proclamation. 

4.4. Private Enforcement 
As already noted, in some jurisd ictions, private enforcement serves as one enforcement mechanism 
of the competition laws. Private actio ns for redress of injury resulting from violations of the 
competition law may be instituted before an app ropriate court or tribunal by people harmed. The 
private su it for damages is one important means of enforcing the antitrust laws. Thus, to facilitate 
private rights of action provisions should be added to the competition law. 

In Ethiopia, before the adoption of the repealed Trade Practice Proclamation, the aggrieved party, 
for the violation of provisions of the Commercial Code which concern goodwill and unfair 
Commercial Competition-Arts 130-134, has right to sue the violator at court to secure remedies 
under Art 134 of Commercial Code, Arts 2120 and 2122 of the Civil Code, and to claim damage 
under Art.2057 of the Civil Code. For example, in the case, National Alcohol Factory V. Asnake 
Alcohol Drinks Industry, the Federal Supreme Court decided that if the respondent uses "Baron's 
Type Dry Gin" trade mark it would confuse the Consumers and affect the goodwill of the appellant 
and become case of unfair competition contrary to Art 133 (2) (A) of the Commercial Code against 
the appellant whose trade mark is "Baron's Dry Gin".9' 

After the adoption of the repealed Trade Practice Proclamation in 2003, the aggrieved party has the 
right to sue or to submit his complaints to the TPIC against the violator of the provisions of the 
proclamation to secure remedies in the form of administrative measures as provided under Art 25 
of that proclamation. The aggrieved party has a major role in the enforcement of that proclamation. 
So under the repealed proclamation, to sue for the violation of the provisions of the proclamation is 
left to the aggrieved party. Of course, the aggrieved party is not required to pay service fees. 
However, the Proclamation does not give cl ue as to how the aggrieved party may claim 
compensation for damage against the violator. Ato Yosef Ahimiro, the judge to the Federal High 
Court, said that one of the problems with the TPIC was that it was not awa rding compensation for 
the victims of the violations of the proclamation9 5 
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In practice, under the repealed proclamation, the aggrieved party, after obtaining decision against 
the violator of the provisions of the proclamation at the TPIC, based on that decision, sued the 
violator for damage in the court which had material jurisdiction to adjudicate the case. In that case, 
the court was not go ing to establish, for example, whether there was act of unfair competition 
committed against the aggrieved party. It took the decision of the TPIC as conclusive evidence on 
that point. The court was requiring aggrieved party to prove the damage he has sustained. For 
example, Shchuwan Huwajing Guwamah Industrial company V. Miss Chen Chun Yun and Chen Chun 
Yun P.L.C96at Federal High Court, the same parties" at Federal Supreme court and the same parties 
93 at Federal Supreme Court Cassation Bench. In that case, the Cassation Bench stated that since the 
TPIC had decided aga inst the applicants that they committed act of unfair competition, their 
responsibility to pay damage sustained by the respondents would not be arguable. But the 
aggrieved party has to prove the damage he sustained. Art 134(1) (A) of the Commercial Code 
provides that the aggrieved party who has sustained damage because of unfair Competition should 
be paid compensation. However, the Commercial Code does not indicate how to assess the amount 
of damage. Since Art 1 of the Commercial Code refers to the Civil Code, the amount of damage must 
be actual damage sustained by the aggrieved party as per Arts 2090(1) and 2091 of the Civil Code. 
Thus, the Cassation Bench reversed the judgment of the Federal High Court and the Federal 
Supreme Court, and remanded the case to the Federal High Court pursuant to Art.343(1) of the Civil 
Procedure Code stating that the actual damage should be proved. 

Under the present Proclamation No. 685/2010 also the aggrieved party or private party not only 
has a rol e in private enforcement of the competition law by claiming compensation for damages but 
also contributes in the public enforcement of the Proclamation by suing the violator of the 
Provisions of the Proclamation. As per Art 41 of the Proclamation, the aggrieved party has the 
vested interest to institute suits against the violators of the provisions of the Proclamation which 
has a good role in public enforcement of competition law. In this regard, since investigation into 
commission of anticompetitive practices requires high expertise and knowledge in the field of 
competition matters how far the private party would be able to establish his case with relevant 
evidence is the point which needs consideration. Moreover, the aggrieved party has the right to 
claim compensation for damages aga inst the violator of the provisions of the Proclamation. The 
Authority also has the power to decide compensation for damages in favor of the victim of the 
violation of the Proclamation (Art 35(1)). This enables the aggrieved party to sue the violator of the 
Proclamation to obtain administrative and civil decisions and compensation at the Authority 
cumulatively. This is also another important achievement made by this Proclamation to enforce the 
law in better manner. In assessing compensation to be paid to the victim, the Authority must 
consider factors provided under Art 50 of the Proclamation and actual damage sustained by the 
victim as per the relevant Arts 2090 and 2091ff of the Civil Code. However, in Ethiopia, 
compensation to be paid to the victim must be equal to actual damage sustained by the victim. This 
payment of compensation has no purpose of punitive measure as for example in U.S.A. 

96 Federal High COllrt, Shchuwan I-Iuwaj ing Guwamah Industrial company V. Miss Chen Chun 
Yun and Chen Chun Yun P.L.C., File No. 47012, Decided on 29/ 04/2000 EC. 
?7 Id. Federal Supreme COUl1, File No. 35995, Decided at 1910212001 EC. 
98 Id. Federal supreme Court Cassation Division, File No. 42835, Decided on 24/0212002 EC. 
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Conclusion and Recommendation 

As already noted, competition is the cornerstone of a free-market economy. Competition promotes the 
common good. It is also a potential legal tool to fight poverty and to promote economic development in 
general. Thus there are so many benefits of competition to the public. But competition requires public 
control. Recognizing this, Ethiopia has adopted her competition law called the Trade Practice and 
Consumers' Protection Proclamation No 685/2010 in August 2010. The Preamble of the Proclamation 
provides for the rationales of having this law. Leaving issues related to consumers' protection aside, the 
Proclamation provides for comprehensive rationales of having this law in the free-market economy with 
the purpose of maintaining and promoting competitive markets. The Proclamation also has the objectives 
which are to some extent SUppOlt the rationales of the Proclamation as provided in the Preamble. The 
Proclamation clearly indicates the objective of competition law is accelerating economic development. 
But the Proclamation does not clearly proclaim in its objective provision that its purpose is to promote 
competition and compctitive process by striking down anticompetitive practices to enable the public to 
secure the benefits of competition. It rather aims to fight acts of unfair competition to protect the interests 
and goodwill of business persons. So in implementing this Proclamation, the rationales provided in the 
Preamble and the objective provision and palt two of the Proclamation should be seen together to get the 
full picture about the purpose of this law. Moreover, in the objective provisions Ethiopia also seems to 
promote her development concerns which are not necessari ly the competition issue (Art 3 (3)). This 
indicates Ethiopia is tai loring competi tion law to her own specific circumstances. However, the duty of 
the business person to conduct commercial activities in a responsible way might include social 
obligations that these may create confusion as to the interpretation of the law and negatively affect the 
effective enforcement of the law. Therefore, this may require the amendment of the law to set the 
obl igations of the business person as per the basic principles of the competition law. 

With regard to the legal framework provided under the Proclamation, the Proclamation is so 
comprehensive that it covers all substantive provisions of competition law. However, the exceptions and 
exemptions provided under the Proclamation must be applied strictly not to defeat the purpose of uniform 
application of the law across all the business persons; and there should be specific guidelines as to their 
enforcement to develop transparency and accountability. Therefore, as much as possible, this 
Proclamation must be enforced effectively. 

Concerning the institutional framework, the Proclamation establ ishes the Trade Practice and Consumers' 
Protection Authority which is lega lly autonomous and independent statutory authority. This shows the 
Authority is not part of any govelllment organ and independent from any S0l1 of influence from any 
person (individual, govelllment or non govenm1ent) in adjudicating cases submitted to it. This is an 
important achievement made by this Proclamation to enable this Authority to enforce the law effectively. 
But there are factors which negate this independence of the Authority in relation with the Director 
General and judges of the Authority. As to the Director General, the Proclamation does not provide for 
the required qualifications to the post; it does not provide the salary, remuneration, and benefits to the 
Director General , and it does not also provide for telms in office and grounds for remova l. As to the 
judges, the requisite criteria are so general that it is difficult to know the exact qualifications needed to the 
post; and they are subjected to the federal civil service laws. Moreover, the Proclamation is silent about 
the immunity of both the Director General and judges of the Authori ty. These all factors threaten the 
personal independence of the Director General and judges in discharging their duties. Therefore, this 
demands in the short term the de facto commitment of the govenm1ent to properly address these matters; 
and in the long run, I suggest, the amendment of this law to solve these problems. 
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As to the budgetary independence, the Proclamation provides that it is the government which allocates 
budget to the Authority. So the govenunent is expected to apportion enough budgets to the Authority to 
enable the Authority to discharge its functions properly. However, in the future, the law should be 
amended to allow the Authority to receive budget from (and report to) the parliament. 

As to the powers of the Authority, the Proclamation empowers the Authority with vast responsibilities to 
undertake competition advocacy work which enables the Authority to secure voluntary compliance to the 
provisions of the Proclamation by the business conununity and the general public . So the Authority has to 
effectively utilize this competition advocacy work. Moreover, the Proclamation grants the Authority with 
adjudicatory power. The Authority receives complaints submitted to it by the complainants who are not 
necessarily the aggrieved pm1y and render decisions which are administrative and civil sanctions. But the 
Authority has no power to conduct investigation into anti competitive practices and any violation of the 
provision of the Proclamation. This might limit the Authority to uncover violations of the provisions of 
the Proclamation on its own initiative while the investigations into anticompetitive practices demand 
public enforcement. And since having sufficient evidence to prove the conunissions of anticompetitive 
practices require intensive investigation by qualified professionals in area the of competition matters, it 
would be difficult to rely only on complaints from these groups to fight anticompetitive practices. This 
might also affect the effective enforcement of the Proclamation. Therefore, this might require the 
amendment of the law to properly empower the Authority with this function. 

In adjudicating cases, the Authority is required to apply strict rules of civil procedure code and criminal 
procedure code of Ethiopia. However, the Authority has to thoroughly consider whether these procedural 
rules fit to cases concerning competition matters. 

As to the investigatory power, the Proclamation gives the investigatOlY power to the Ministry of Trade 
and Industry and Regional Bureau which are the govenunent organs. These govenunent organs conduct 
investigation into the violations of the provisions of the Proclamation tluough their "investigation 
offi.cer". So it is the govemnlent organs which are conducting investigation into anticompetitive practices 
and any violation of the provision of the Proclamation but not the competition authority. Here it is not 
possible to talk about the de jure independence or the de facto independence of the "investigation 
Officer" . It is not clear why the legislature opt for this kind of institutional an·angement. It would have 
been better if the competition authority investigates into commissions of anticompetitive practices. 
Therefore, for the time being the govenunent should be able to conduct investigation into violations of the 
Proclamation particularly anticompetitive practices effectively; in the long run this might also require 
amendment of the law to give this power to the competition authority. 

Finally, it was noted that the role of the judiciary in the enforcement of this Proclamation is so inunense. 
The Federal and Regional Courts adjudicate issues related to this Proclamation tluough the special 
divisions which are designated as Trade Practice and Consumer Protection Divisions. And the 
Proclamation states that appeal from the decisions of the Authority could be lodged to the Federal High 
COUlt which reviews these decisions. Therefore, this Proclamation will be better enforced if the special 
divisions to be set up at the Federal Courts are manned with well experienced professionals in the 
areas of law and economics particularly competition matters or issues related to the Proclamation. 

94 



BIBLIOGRAPHY 

1. BOOKS 

A Berkely Hill, An Introduction to Economics, concepts for students of Agriculture and Rural Sector, CABI, 3"' 
Edition, 2006. 

Adam Smith: The Wealth of Nations, (Harmondsworth, Eng: Penguin Books, 1982. 

AD. Neale, The Antitrust Laws of the United States of America, Cambridge at the University Press, 2"', 1970. 

Alan S. Gutterman, Innovation and Competition Policy: A Comparative Study of the Regulaiton of Patent Licensing 
and Collaborative Research and Development in the United States and the European Community, Kluwer Law 
International, 1997. 

Black's Law Dictionary, The Publisher's Editorial Staff, ST. PAUL MINN. WEST GROUP, Six 
Edition, July 1990. 

Charles, Edquist, Maureen, Mckelvey; Systems of Innovation: Growth, Competitiveness a nd 
Employment, Volume I, An Elgar Reference Collection, 2000. 

Clair Wilcox, Public Policies Toward Business, Richard D.Irwin, Inc. Homewood, Illinos, Fourth, Edition, 1971. 

D.M. Raybould and Alison Firth, Law of Monopolies, (Competition Law and Practice in the USA, EEC, Germany 
and the Uk, Graham & Trotman, 1991. 

Dr. Myles Mumoe, The Burden of Freedom, Racy Publishers, Addis Ababa, 2003. 

Edith H. Whetham and Jean 1. CUITie, The Economics of African Countries, Cambridge at the University Press, 
1969. 

John Fairhust a nd Christopher Vincenzi, Law of the European Community, Pearson Ongman, 
Fourth Edition, 2003. 

J NEETHLING,V AN I-IEERD-NEETHLING Unlawful Competition, 2"d Edition, 2008, Lexis Nexis Group 
Worldwide. 

MARTIN BRASSEY, Competition Law, JUTA Law 2002. 

Symposium on Enterprise Law of the 80s, EntclJ)rise Law of the 80's. European and American Perspectives on 
Competition and Industrial Organization, Luxemburg, 1979. 

Teshome Beyene, Bus iness Code of Practice and Competition, Submitted at the Symposium on 
Trade, June 1995. 

Yash Ghai , "Law in the Political Economy of Public Enterprise, (Africa Perspectives), Uppsala offset center AB , 
1977. 

2. LAWS 

Civil Code of the Empire of Ethiopia, Proclamation No. 165 of 1960, Negarit Gazeta, extra-ordinary Issue, 19'" year, 
No.2 

Civil Procedure Code of the Empire of Ethiopia, Decree No.52 of 1965, Negarit Gazeta, Extra-ordinary Issue, 25'" 
year, No.3 

95 



Conunercial Code of Ethiopia of the 1960, Proclamation No. 166 of 1960, Negarit Gazeta, Extra-ordinary Issue, 19'h Year, No.3 
Constitution of Federal Democratic Republic of Ethiopia (i995), Proclamation No. 111995, Federal Negarit Gazeta, I st year, No. 1 

Criminal Procedure Code of the Empire of Ethiopia of 196 1, Negarit Gazeta, Extra-ordinary Issue, 21" Year, No.7 

Labour Proclamation, Proclamation No.377/96 of 1996, Federal Negarit Gazeta, 10'h Year No.12 

Trade Practice and Consumers' Protection Proclamation No. 685120 10 of20 10, Federal Negarit Gazeta, 16,h Year No.49. 

Trade Practice Proclamation, Proclamation No . 329/2003 of 2003, Federal Negarit Gazeta, 9"' Year No.49. 

3. JOURNALS AND WEB-SITES ARTICES 

Adam Torok, Competi tion Policy Reform in South Africa towards the Mainstream CP Model for 'transition' Economies in the Third World, at http: //www.iwh-halle.de/projects/competition policy/sa country study. pdf 
Ahmed Farouk Ghoneim, Competition Law and Competition Policy: What Does Egypt Really Need? , Working Paper 0239 , August 1998, at www.mafhoum.com/press51158EI3 .pdf 
Aj it Singh, Competition and Competit ion Policy in emerging markets: Intemational and Development dimensions, G-24 Discussion Paper Series, Paper No. 18, United Nations, 18 September 2002, at www.unctad.orgitemplateslDownload.asp?docid=3058&lang 

Ajit Singh and Rahul Dhumale, COMPETITION POLlCY, DEVELOPMENT AND DEVELOPING COUNTRIES, hlm:llwww.gina.gov.gy/epalinkITRADE RELATED AGENDA 25.pdf 
Bahaa Ali EI Dean and Mahmound Mohieldin, "On the Formulation and Enforcement of Competition Law in Emerging Economics: The Case of Egypt," Working Paper 60. The Egyptian Cen ter for Economic Studies, Cairo, September 200 1, at http://www.eces.org.eg. Downloads I ECESWp60. pdf 

Bernard Hoelanan and Petros C. Mavroidis, "Economic Development. Competition Policy and the WTO," Policy Research Working Paper 29 17. World Bank, Washington, D.C., October 2002, at h.t!:P-:/Ischoiar. google.com/schoiar?q=Bemard+Hoekman+and+petros+C.Mavroidis 
Cassey Lee, Model Competi tion Laws: The World Bank-OECD and UNCT AD Approaches Compared, Faculty of Economics & Administration Universi ty ofM.laya, 19 July 2004, at www.competition-regula!ion.org. uklcomferences/soulha frica04/lee.pdf 
CUTS: Pulling Up Our Socks. A Study of Competition Regimes of Seven Developing Countries of Africa and Asia llnder the 7-Up Project. CUTS Centre for Competition, Investment and Economic Regulation, Jaipur, India, (2003) , ~t http ://cuts-intemational.org/pulling.pdf 

David Smith and Su Sun , "Introducing Competition Policy into Developing Economies: A ~ummary of Lessons Learn ed," Perspectives 2(4), Overseas Young Chinese Forum, 28 February 2001, at h ttp: //www.oycf.org/perspectivesI10-022801/introducing competition Policy htm 1 

96 



Dr.Mor Bakhoum, A dual language in modern competition law? "effic iency approach" versus "development 
approach" and implications for developing countries, 
at www.compcom.co.za/ .. .lCompetition ... lBankhouJ11-draft-paper-Comp-Conf-South-Africa.pdf 

Fifth UN Conference to Review All Aspects of the Set of Multilaterally Agreed Equitable principles and Rules For 
the Control of Restrictive Busiriess Practices , The Role of the Judiciary in Competition Law Enforcement in Russia, 
Submission by the Russian Federation, (Antalya, Turkey, 2005), at www.unctad.org/templatesIDownload.asp ... 

Gebremedhine Birega, Preliminary Country Paper of Ethiopia on Competition Regime: Capacity Building on 
Competition Policy in Select Countries of Eastern and South Africa C7UP 3 PROJECT), at h ttp://www.Cuts­
international.orgl7UP 3/ Ethiopia-final. doc , 

lntergovernmental Group of Experts on Competi tion Law and Policy, Independence and Accountabi lity of 
Competition Authorities by Pakistan, Geneva (2008), at 
www. unctad.orglTemplates/Download .asp?docid~ I 0 1 36&lang~ I 

Jolm Preston, Implementing Competition Policy in Developing Countries: The Role of Donors, at 
http://www.businessenvironment.org/dynlbe/docsl80/session3 .4prestonDoc.pdf 

Kasnlri Moodaliyar, James F. Reardon and Sarah Theuerkauf, The Relationship between Public and Private 
Enforcement in Competition Law, (A Comperative Analysis of South Africa, the European Union, and Swiss Law), 
at www.compcom.co.za/ .. .lThe Relationship between Public and Private Enforcement of-Competition-Law-SA­
EU-CH.pdf 

Kathryn Mcmahon, DEVELOPING COUNTRIES AND INTERNATIONAL COMPETITION LAW AND 
POLICY, at http://gapers.ssm.com/so 13/papers.cfm?abstract id~ 1 523 1 43 .pdf 

Kelmeth M.Davidson, Creating Effective Competi tion Institutions: Ideas for Transitional Economies, Asian-Pacific 
Law & Policy Joul11al; Vol.6, Issue I (Winter 2005), 
at www. hawaii.edu/aplpj/articles/APLPJ.06.I -davidson.pdf 

Kent Roach and Michael J.Trebilcock, Private Enforcement of Competition, at 
www.ohij .ca/archive/articies/34 3 roach treblicock.pdf 

Louise Due Plessis and Charles Mabuza, Free Trade and Competition Policy 111 Africa, at 

ht lp:l!www.essa.org.za/downloadl2005ConferencelMabuza.pdf 

Lucian Cernat, UNCTAD, The Role of Competition in the Promotion of Competitiveness and Development: 
Experiences from a sample of developing and least developed countries , at http://www.competition­
regulation.org.uklconferenceslsouthafrica 04/cernat .pdf 

Mark Armstrong, Interactions Between Competition and Consumer Policy, Munich Personal RepEc Archive, 
MPRA Paper no.7258, February 2008 , at http://mpra.ub.uni-muenchen.deI7258/ 

Michelle C.Goddard, Designing A Consumer Policy Framework For Small States, CUTS Briefing Paper No.9, 
2008, at www.cuts-intemational .org/pdf/CCIER-6-2008.pdf 

NKONZO HLATSHWAYO, The Interface Between Intellectual Property Rights and Competition Law, (Webber 

Welllzel Bowens, Johannesburg), at http://go.warwick.ac.uk/ jiltl2008 2/hlatshawyo 

OECD, Competition Law and Policy in Soulh Africa, An OECD Peer Review, May 2003, at 
http: //www.oecd. org/dataoecd/5211312958714.pdf 

OECD, Judicial Enforcement of Competition Law, (1996), al http ://www.oecd.org/dataoecd/34/4111 919985.pQf 

97 



OECD, "Stock-Taking of Experience with Review of Competition Law and Policy," From: Glbal 
Forum of the Organizaion for Economic Co-operation and Development (OECD), Paris, 12- 13 
February 2004, at 
http: // www.oecd.org/document/56/0%2c2340%cen 2649 37463 177731256 1 1 37463%2c 
oo.htm 1 

Patrick Massey, Criminal Sanct ions for Competition Law: A Review of Irish Experience. 
www.compecon.ie/Clasf..102004.pdf 

Peter Muchoki Njoroge, ENFORCEMENT OF COMPETITION POLICY AND LAW IN KENYA INCLUDING 
CASE STUDIES IN THE AREAS OF MERGERS ABD TAKEOVERS, PREVENTION OF POSSIBLE FUTURE 
ABUSE OF DOMINANCE AND COLLUSION/PRICE FIXING, at 
http://www.ifc.org/ifcextlfias. 11817 Attachments.pdf 

Pieter Francois Van Aswegen, The Right To Exclude Others From Using Claimed Intellectual Pro~: (A 

Perspective From Competition Law, STELL LR 2003), at hllp: //heinonline.org/HOLILanding~? 

Ping Lin, The Evolution of Competition Law in East Asia, at htlp://www.In.edu.hklecon/ stafflplin/ch2plin-proof. 
pdf 

Pradeep S.Mehta, Competition Policy In developing Countries: An Asia-Pacific Perspective, at 
hIlR://www.usescaR.org/drpad/publictionibulletin 2002/ch7.pdf 

Proceeding of the 6'" Michigan State University Conference on North Africa, Compiled by Jolm T. Hinnant and 
Assisted by Beth Finne, April 23-25, 1992, Holiday Inn. East Lansing 

Rijit Sengupta & Comelius Dube, Competition Policy Enforcement Experiences from Developing Countries and 
Implications for Investment, at hllp://www.oecd.orgldataoecdl42/55/403034 19.pdf 

R.S hyam Khemani, Application of Competition Law: Exemptions and Exceptions, at 
www.unctad.org/enJdocs/ditcclpmisc25 en[llw 

Romain Maulin and Harshita Mathur, Concurrences Review of Competition Laws, al 
www.conclilTences.com/bulletin aUleurs.php3?lang=en 

Simon J.Evenetl , What is the Relation between Competition Law and Policy and Economic Development?, at 
www.evenett.com/Publicpolicyl .. .lADBpresentat ionEvenetLpdf 

Stephen Weymouth, Competition Politics: A Political Economy of Antitrust Regulation in Developing Countries, at 
www.p.apers.ssm.com /so 13/papers.cfm'?abstract id= 1434226 

Subhadip Ghosh and Thomas W. Ross, India's New Competition Law: A Canadian Perspective , at 
http://www.csgb.ca/files/2007 ghosh.pdf 

Taimoon Stewart , Julian Clarke and Susan Joekes, COMPETITION LAW IN ACTION, Experiences from 
Developing Countries, at http://www.idrc.ca/enJeu-111 739-201- I-Do-Topic.html 

Uganda Law Reform Commission, A Study Report Competition law, (Kampala, Uganda, 2004), at 
www.ulrc.go.ug/reps&pubs/studyReps/Competition%20Law%20Yaif.pdf 

UNCT AD, Competition policy, Trade and Development in the Common Market for Eastern and Southern 
Africa(COMESA), at http://rO.unctad.org/en/subsites/cpolicy/docs/cpsafrica.pdf 

... 
"'A.~ 

1''""''J ~ ~';'.J /\(1-" ~ 

·1 1 r'I • 0 0 ' • 

98 



UNCTAD, MODEL LAW ON COMPETITON, Geneva, 2000,at 
http://rO.u nctad.org/enisubsites/cpolicy/docs/ModelawO4.pQf 

UNCT AD, Review of Recent Experiences in the Formulation and Implementation of Competition Law and Policy 
111 Selected Developing Countries: Thailand, Lao, Kenya, Zambia, Zimbabwe. 
www.uctad.org/templates/ download. asp? docid~64 70&lanlE I 
United Nations General Assembly, The UN Guideline for Consumer Protection, resolution 391248/, 1985 , 
at, \vww.crcp.org.pk/ul1 guide.11tm 

World Bank and DEeD, A Framework for the Design and implementation of Competition Law and 
Policy. Paris. 1997 , at www.oecd.org/dataaecdlI0/58/35488898.pdf 

World Bank, OECD: A Framework for the Design and Implementation of Competition Law and Policy, Chapter 6, 
at 93 , 1998, at, www.oecd.org/dataoecdl52/42/320337 10.pdf 

World Bank and OECD, A Framework for the Design and Implementaiton of Competition Law and Policy, (The 
World Bank and OECD, 1999), at http://rru.worldbank.org/Documents/PaperSLinksI2427.pdf 

World Bank, "Building Institutions for Markets: Competition," World Development Report (WDR) 2002. World 
Bank, Washington, D.C. , 2002, at 
http: ///web.worldbank.org / externalldefault/WDScontentserver/lW3P /Ibl2011110 10510009 
4946 010922040106351additionall310436360 20050006102139.pdf 

4. INTERVIEWS 

Interview Conducted on November 17,2002 E.C. with Ata Bim Olbama, Secretary to the Trade Practice 
Investigation Commission, and could be gathered from other data of cases avai lable at TPIC. 

Interview Held on November 251 2009 with Ato Nasir Mereba, Senior Expert at DepaJ1ment of Business 
License and Registration of Ministry of Trade and Industry. 

Interview held with Ato Yosef Ayimiro on 0210412002 EC, the judge to the Federal High Court. 
5. POLICIES 
Federal Democratic Republic of Ethiopia, the Document Industrial Development Strategy, Ministry of 
Information, August 2002 

The Ethiopian Transitional Period Economic Policy 1991 

The Document Matters for Building Democratic System of Ethiopia, Ministry of 
Information, May 2002 

federal Democratic Republic of Ethiopia, the Document Rural Development Policies, Strategies and Methods, 
Ministry oflnformation , November 200112002 

6. CASES 

Federal High Court, M.A. Sherif P.L.C. v Tais P.L.e. , File No. 59096, Decided on 051I012000 Ee. 
Federal Supreme COlil1, National Alcohol Factory v Asnake Alcohol Drinks Industry, File No. 40187, 
Decided on 06102193 EC. 

Federal High COUl1, Sh chuwan Huwajing Gu wamah Industrial company V. Miss Chen Chun Yun 
and Chen Chun Yun P.L.C., File No. 47012, Decided on 29/04/2000 EC.; Federal Supreme Court, 
File No. 35995, Decided at 19/02/200 1 EC.; Federal supreme Court Cassation Division, File No. 42835, Decided on 
24/02/2002 EC. 

99 


	MX-M464N_20190522_151747
	MX-M464N_20190522_151856
	MX-M464N_20190522_151911
	MX-M464N_20190522_151926
	MX-M464N_20190522_151946
	MX-M464N_20190522_152008
	MX-M464N_20190522_155946
	MX-M464N_20190522_160014
	MX-M464N_20190522_160034

