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Abstract
There have been numerous accusations of medical malpractice leveled against health

professionals and health institutions in Ethiopia, but most of the time those allegations failed to
be addressed due to a variety of factors. This begs the question of what prevents victims of
medical malpractice from seeking justice. Are the difficulties related to the regulatory regime
governing medical malpractice, the litigation system, or the victims' lack of knowledge? Or are
they related to establishing the fault in medical services and substantiating those claims with
clear and sufficient evidence? Can these issues, if they exist, be effectively addressed? This thesis
investigates the laws and practices that govern various issues of medical malpractice and their
effectiveness in responding to medical malpractice claims. It attempts to trace the difficulties that
victims of medical malpractice face in accessing justice and makes recommendations that are

pertinent to responding to claims of medical malpractice.
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Chapter One: Introduction

1.1 Background of the Study

In the medical world, patients have no choice but to rely on medical professionals for effective
treatment. Thus, to help the patient, medical professionals must carry out their professional
duties with good intentions, knowledge, and a medical code of conduct and professional
standards. The main objective of the physician is to help patients and cure those who truly
require assistance. Regrettably, the outcomes are not always what were intended. Patients are not
fully recovered and may even die as a result of flaws in medical procedures or other internal and
external factors. In this case, various opinions and points of view from differing viewpoints are
frequently entertained. Some think that the doctors might have been negligent, while others
speculate that the patient's illness was so severe that recovery was unlikely, or that the patient

made a mistake.*

However, this would not mean that if a client is dissatisfied or not cured by the physician's
treatment or if the treatment was interrupted for logical reasons, there is a case of medical
malpractice. The standard for determining the extent of medical negligence is based on a medical
professional’s duty of care.> Thus, medical malpractice occurs when a physician's act or
omission during the delivery of healthcare services deviates from the accepted code of behavior

in the medical community and causes harm to the patient. >

When a person is harmed as a result of health services that deviate from accepted professional
practices, such as errors in diagnosis or errors in the methods of treatment or care, the right to
health is violated. Access to justice is critical when a person's rights are violated, and it is a
critical component of the system for protecting and enforcing human rights.

! Henny Saida Flora, ‘Legal Protection On Victim Of Medical Malpractice’ (2017) 13 International Journal of
Business, Economics and Law 1,2-3.

2 Ambareen Beebeejaun, ‘Remedy For Victims Of Medical Negligence And The Role Of Courts In Mauritius’
(January 2021) 5 (Issue 1) International Journal of Law, Humanities & Social Science 1.

® B. S. Bal, ‘An Introduction to Medical Malpractice in the United States’ (2009) 467 Clinical Orthopaedics and
Related Research 339, 340.



The term access to justice is defined in two approaches. On the one hand, it refers to having
access to judicial remedies to enforce legal rights and/or settle disputes. It is frequently used to
refer to certain procedural elements of access to justice, such as court access, the right to a fair
hearing, access to legal services, adequate reparation, and fast dispute resolution. On the other
hand, the term encompasses not just formal characteristics of access to legal services and justice
dispensing organs, but also all parts of the justice process that provide substantive justice, not

simply formal justice (equality of access to the justice system).*

Thus, any person or group who has been subjected to a violation of one‘s right to health should
have access to effective judicial or other appropriate remedies at both the national and
international levels. All victims of such violations should be entitled to adequate reparation,
which includes restitution, compensation, satisfaction, or guarantees of non-repetition.’In
Ethiopia, health professionals have civil and criminal liability for the injuries caused to their
patients through negligence acts.’

As a result, anyone who is injured as a result of health services that deviate from accepted
professional practices, such as incorrect diagnosis, medication dosage, treatment, or
management, should be able to seek legal redress against the medical practitioner or medical

institution for an effective remedy for the violation of their right to health.

However, to establish a successful claim of medical malpractice, the patient must generally
prove four elements. These elements are: (1) the presence of a legal duty on the part of the doctor
to provide care or treatment to the patient; (2) a breach of this duty by the treating physician's

failure to conform to the standards of the profession; (3) a causal relationship between such

* Kokebe W. Jemaneh, ‘Reconsidering Access to Justice in Ethiopia: Towards A Human Rights-Based Approach’,in
Pietro S. Toggia (Prof.),Thomas F. Geraghty (Prof.) and Kokebe W. Jemaneh(eds), Access To Justice In Ethiopia:
Towards an Inventory of Issues (Center for Human Rights Addis Ababa University May 2014) 13-14.

> Committee on Economic, social and Cultural Rights General Comment No. 14 (2000), Twenty-second session
Geneva, 25 April-12 May 2000 Para.59.

® Civil Code of the Empire of Ethiopia, Proclamation No. 165/1960, Negarit Gazeta, Year 19, No. 2, Addis Ababa,
5th May 1960 (Art. 2130-2133), (Art. 2639-2652) and Proclamation N0.414/2004 of The Criminal Code Of The
Federal Democratic Republic Of Ethiopia, Addis Ababa, 9th May 2005 Art. 543 and 559.



breach of duty and injury to the patient; and (4) the occurrence of damages that flow from the

injury such that the legal system can provide a remedy. ’

Unfortunately, most medical malpractice cases fail because most of the time the medical
practitioner performs his duties behind closed doors; the victims are often unconscious or do not
witness, comprehend, or have awareness of what is going on, making it difficult for them to
provide proof. Furthermore, medical issues are highly technical, necessitating expert testimony.
As a result, judicial or quasi-judicial bodies rely on medical expert witnesses to assess the nature
and extent of the medical practitioner's fault, as well as to establish the causal relationship
between the medical practitioner's fault and the patient's injury. However, most experts are
averse to testifying against their peers, making it more difficult and time-consuming for victims

of medical negligence to pursue justice.

1.2 Statement of the Problem

The study, which aimed to assess the practice of code of ethics and associated factors among
medical doctors working in governmental and private hospitals in Addis Ababa in 2017,
discovered that only 152 (30.4%) of 500 medical doctors had good practice of code of ethics.?
This data suggests that many patients are being subjected to doctors who lack a good practice
code of ethics, which may pave the way for an increase in medical malpractice cases.

According to Ethiopian law, a medical practitioner's fault or negligence must result in bodily har
m or death for the health professional to be held civilly or criminally liable.” However, the type
and degree of the fault and negligence that caused the injury or death, as well as the parameters
or standards to determine whether there is a mistake or negligence on the part of the medical
practitioner, are not specified in the laws. As a matter of fact, when it comes to criminal liability,
Article 69 of the FDRE Criminal Code states that grave professional fault is required to hold a
person criminally liable for errors made while performing professional duties. However, what is

the parameter to evaluate the graveness of the fault is not clear which may allow for different

’B.S. Bal (n 3) 342.

® Mesafint Abeje and Birhanu Teshome, *Practice of code of ethics and associated factors among medical doctors in
Addis Ababa,, Ethiopia’ [2018] PLoS ONE 1.

® See Civil and criminal Code (n 6) Art. 2647, 2649(3), 2651 and Art. 543 and 559 Respectively.
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subjective interpretations that have implications for victims of medical malpractice seeking

justice.

There is no special division bench in Ethiopia that hears only medical malpractice cases. Rather,
judges at various levels of the court hear cases without particular expertise or specialties. Thus,
the primary challenge that courts face when adjudicating cases of medical malpractice is
determining whether the medical practitioner deviates from the accepted standards of the
profession while administering treatment to the patient and establishing the causal link between
the medical practitioner's fault/negligence and the patient’s injury. As a result, judicial or quasi-
judicial bodies are forced to rely on expert witness testimony. Unfortunately, there have been
allegations that expert witnesses in Ethiopia are biased in favor of the defendant and are often
hesitant to testify on his or her behalf.

However, there are other mechanisms established by the government to evaluate the level of
standards of care taken by physicians or medical institutions when patients or third parties on
behalf of the patient allege the occurrence of medical malpractice. Accordingly, the council of
ministers established a Health Professionals Ethics Committee with the mandate of examining,
investigating, and proposing an appropriate administrative measure for Ethiopian food, medicine,
and health care administration and control authority(currently to the FDRE Ministry of Health)
on complaints made concerning substandard health services and incompetent and unethical
health professionals. *°

According to Biruk L. Wamisho et al, in the period from 2011 to 2017, Health Professionals
Ethics Committee at the federal level made a final decision on 125 complaints.'* Death was the
issue in 72 (57.6%) of them and 27 (21.6%) of the claimants associated the error with bodily

injury.*> Among all complaints, in 27 (21.6%) claims, an actual ethical breach or a medical error

The Food, Medicine, and Health Care Administration and Control Council of Minister's Regulation N0.299/2013,
Federal Negarit Gazeta, 20" year, No.11,Addis Ababa, 24" January 2014,Art.71 and 72.

" Biruk L Wamisho, Mesafint Abeje Tiruneh and Lidiya Enkubahiry Teklemariam, ‘Surgical and Medical Error
Claims in Ethiopia: Trends Observed from 125 Decisions Made by the Federal Ethics Committee for Health
Professionals Ethics Review’ [2019] Medico legal and Bioethics 23, 26.

"2 Ibid.



was found and Gross professional negligence was established in six of the investigations.”®> The
Committee took a minimum of two weeks and a maximum of three years to finish its
investigation and make a final decision on the above-mentioned complaints.** This figure depicts
the number of medical malpractice claims filed against medical practitioners and Health
Institutions. However, the Health Professionals Ethics Committee determines medical fault in
only a few cases for a variety of reasons, and the committee takes a long time to rule on medical
malpractice complaints. Such a decision, as described above, is required for judicial or quasi-
judicial bodies to determine whether or not the medical practitioner or medical institution is

liable. This makes it difficult for victims of medical malpractice to obtain prompt justice.

There have been some studies in Ethiopia and around the world on medical malpractice issues
such as the criteria for establishing medical malpractice liability, the factors and effects of
medical malpractice, and other related issues. For example, Habtamu Simachew, in his thesis'?,
tried to assess the Ethiopian legal framework towards the liability of medical institutions for the
damages caused to patients by the fault of an independent contractor or non-employee physician.
The primary goal of the study was to identify the possibilities for medical institutions' liability
for errors committed by independent contractors or non-employee physicians in Ethiopia. The
work by Biruk L. Wamisho and his colleagues cited above brought out interesting findings on
medical malpractices that have been investigated is another study made in the area. The study
examines the decisions made by the Health Professionals Ethics Committee at the federal level in
response to a variety of medical error complaints.

Internationally there are plenty of studies on the area. For instance, Rosine Ishimwe with her
thesis® tried to assess the status and extent of medical negligence and malpractice in Musanze

District, Rwanda, and evaluated the medical services users’ awareness Of their rights. Komolafe

" Ibid 27

" Ibid.

“Habtamu Simachew, ‘Liability of Medical Institutions in Ethiopia: Injuries Caused by Independent Contractors
and Non-Employee Pyschian’, (A Thesis for the Degree of Master of Laws (LL.M) in Business Law in Addis Ababa
University, 2011).

16 Rosine Ishimwe, ‘Assessment Of The Status Of Medical Negligence And Malpractice In Musanze District,
Rwanda’, (A Thesis For The Degree Of Bachelors In Law In The University Of Kigali August, 2021) 11-12.

5



Akinlabi Richard Obafemi with his thesis'’ tried to assess the law and practice of Nigeria
concerning medical negligence litigation through consulting different countries' jurisprudence
and it also seeks to propose answers to the questions that what should be the approach of
Nigerian courts to the standard of care of medical personnel? How should the courts respond to
the manifest inadequacies in resources, even to the most basic requirements for needles and
gloves? etc. The paper finally proposed the Model Medical Negligence Litigation Act for Nigeria

for better handling of different medical negligence/malpractice litigations.

Those studies sought to assess the concept of medical negligence/malpractice, how medical
practitioners' liability can be established, the factors and effects of medical
malpractice/negligence, and the status and extent of medical negligence and malpractice as well
as the applicability of the law governing medical malpractice/negligence among other things, in
their respective countries. However, their works do not address the issues of justice for victims

of medical malpractice/negligence, as well as the barriers to victim access to justice.

The current thesis, on the other hand, seeks to contribute to the existing literature by assessing
the implementation of access to justice for victims of medical malpractice in Addis Ababa,
Ethiopia. In doing so, the thesis will attempt to determine whether Ethiopian laws are adequate
for protecting the rights of victims of medical malpractice, how different judicial and quasi-
judicial bodies decide on different claims of medical malpractice, and whether the right to justice
of victims of medical malpractice adequately protected practically for the harm they have
suffered. It will also make an effort to identify basic barriers that prevent victims of medical
malpractice from accessing justice and will propose better options for better protection of

medical malpractice victims' rights.

1.3 Research Questions
To address the problem stated above the research is designed to answer the following questions
o What is the liability of medical practitioners and health organizations in Ethiopia for

medical malpractice cases?

7 Komolafe Akinlabi Richard Obafemi, Medical Negligence Litigation in Nigeria: Identifying the Challenges and
Proposing a Model Law Reform Act, A Thesis for the award of the Degree of Doctor of Philosophy, Trinity
College, Dublin, 2017)



o Is the current legal and regulatory framework adequate to address the claims of
victims of medical malpractice in Ethiopia?

o Are the rights of victims of medical malpractice adequately protected practically in
Addis Ababa, Ethiopia? If not what are the challenges?

1.4 Objectives of the Study

This thesis intends to achieve the following general and specific objectives.

General Objective: The general objective of the study is to evaluate the implementation of the
right to access justice for victims of medical malpractice in Addis Ababa, Ethiopia.

Specific Objectives:

The study has the following specific objectives:
e To assess the adequacy of legal protection for victims of medical malpractice in Ethiopia.
e To assess the practical implementation of the relevant Ethiopian laws in protecting the
rights of victims of medical malpractice in Addis Ababa, Ethiopia.
e To identify any challenge that hinders victims of medical malpractice in Addis Ababa,
Ethiopia in securing effective justice.
e To propose possible recommendations for the better protection of the rights of victims of

medical malpractice.

1.5 Methodology

To achieve the above objectives, the researcher used both primary and secondary data collection
methods. The primary data was collected through key informant interviews with selected
individuals and officials and consulting practical cases. The secondary data were collected from

different documents, journal articles, books, and other web-related materials.

Primary Data
A. Interviews:

The absence of official data that shows the actual figure of victims of medical malpractice in the
FDRE Ministry of Health or other government organs, and the lack of a category specifically for
medical malpractice cases in case classification in the federal court and the Ministry of Justice,
as well as Addis Ababa police stations, makes it difficult to access the number of victims of



medical malpractice and hampered the study's ability to access more medical malpractice cases

respectively.

Thus, the researcher interviewed some victims of medical malpractice who were accessible to the
researcher and brought cases before Addis Ababa police stations and Federal Public Prosecutor
offices to understand how their cases were handled, whether or not they had access to justice,
and the difficulties encountered during the process. the researcher also attempted to interview
Federal court judges, FPP, police officers, and attorneys through a personal effort by identifying
those lawyers who, in one way or another, participated in resolving various cases of medical
malpractice to understand legal protection for medical malpractice victims and its practical
implementation. Additional interviews were conducted with members of the FHPEC and lawyers
from the FDRE Ministry of Health and Addis Ababa Food, Medicine Health Administration, and
control authority legal directorate to gather information about the protection and guarantee of the
rights of victims of medical malpractice.

The interview was conducted in a variety of formats based on the convenience of the
interviewees, including face-to-face, phone, and virtual methods, and the data were analyzed in a

way that helped to answer the research questions and achieve the study's objectives.

B. Practical cases:

The researcher also tried to consult medical malpractice cases in federal courts, Addis Ababa
police stations, and FPP offices to explore how those judicial and quasi-judicial bodies decide

different accusations of medical malpractice cases.

Secondary Data:
The study makes use of information gathered from media sources about some practical medical

malpractice cases.

1.6 Significance of the Study

The study will contribute to the proper understanding of the responsibilities and liabilities of
health professionals and institutions towards their clients and cases of medical malpractice. This,
in turn, will help patients or their families to understand their rights whenever medical
malpractices or negligence occurs. Moreover, the study will give insight to a legislator to fill the

legal lacuna seen in areas of medical practice cases and come up with better solutions that will

8



promote the rights of victims of medical malpractice. The study will also serve as a reference for
future research in this area, as there is little literature on cases of medical malpractice and the
rights of victims of such practices.

1.7 Scope of the study

The scope of the study is to determine whether or not victims of medical malpractice in Addis
Ababa, Ethiopia have had access to justice, as well as to identify the fundamental barriers that
prevent victims of medical malpractice from receiving effective justice. As a result, the study

does not deal with the issue in other parts of the country.

1.8 Limitations of the study
The study has the following limitations:

» Limitations related to accessing victims of medical malpractice:

The study's goal is to determine whether victims of medical malpractice in Addis Ababa have the
opportunity to effectively exercise their right to justice. This necessitates locating actual victims
of medical malpractice and determining whether or not their right to justice has been secured.
However, for a variety of reasons, victims may choose not to disclose their cases to the media or
the justice system, and the relevant government organ has no record of the actual number of
victims of medical malpractice. As a result, the study faced the challenge of locating them and
gathering relevant information about how their cases were handled and whether they received
adequate protection and compensation as victims of medical malpractice. As a result, the
information gathered through such difficulties may not represent the full extent of such rights'
implementation in Addis Ababa.

However, the study attempted to interview as much as possible some victims of medical
malpractice who brought a case before Federal courts, FPP offices, and Addis Ababa police
stations, and in the absence of getting them personally, consulted documents in those judicial and
quasi-judicial bodies organs to take their views that can give a picture or an insight into the
practical implementation of the right under consideration.



» Limitations related to accessing federal court and public prosecutors’ decisions

related to cases of medical malpractice:

Victims of medical malpractice or their families may file civil and criminal cases in court and
police stations, respectively, alleging psychical injury or death as a result of the fault/negligence
of health professionals. However, the lack of a category specifically for medical malpractice
cases in case classification in the federal court as well as the Ministry of justice, as well as the
lack of collaboration of some staff of the Directorate of Miscellaneous Crime in the Ministry of
Justice, hampered the study's ability to access more cases and better understand the practical
implementation of the rights of victims of medical malpractice. As a result, the cases gathered
through such difficulties may not represent the entire implementation of the right to access
justice in Addis Ababa. However, the study as much as possible consulted some dead and
pending files in those judicial and quasi-judicial bodies that can provide insight or picture of the
implementation of the right under consideration.

1.9 Ethical considerations

The study used a variety of data collection methods and included a wide range of participants.
The study informed the interviewees about the purpose of the interview and obtained their
permission and consent for the information to be used and cited in the paper while keeping the

information they provided confidentially and only using it for research purposes.

1.10 Organization of the Study

The study is organized into five chapters. The first (this) chapter gives the general background of
the study, a statement of the problem, objective, methods, limitations, and significance of the
study. The second chapter looks at the conceptual framework of medical malpractice and Access
to Justice, as well as the circumstances under which victims of medical malpractice have had
access to justice. Ethiopian laws and regulatory framework regarding access to justice for victims
of medical malpractice are discussed in the third chapter. The fourth chapter looks at the praxis
of access to justice for victims of medical malpractice in Addis Ababa, Ethiopia, and the final

chapter presents the conclusion and recommendations of the study.
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Chapter Two: Conceptual and Theoretical Framework

2.1 Introduction
A patient usually approaches a doctor or a health facility with certain expectations that the doctor

or health facility can provide medical care using all of the skills and knowledge at their disposal,
and that they will never do anything to harm the patient in any way due to their negligence,
carelessness, or reckless attitude toward them or their staff.*® Though a doctor cannot always
save a patient's life, he/she is expected to use his or her special knowledge and skill most
appropriately while keeping the patient's best interests in mind.'® Even when a doctor gives his
or her all for the sake of the patient's safety, the results are sometimes the opposite of what was
intended. The patient's health did not improve or deteriorate as a result of a flaw in medical
procedures performed by medical practitioners or other internal or external factors.

Medical malpractice claims arise when a health professional fails to provide a patient with the
accepted standard of care, resulting in injury or harm to the patient. It can occur in any healthcare
facility by any type of medical personnel.?’ As a result, any person who has been the victim of
medical malpractice should be guaranteed the right to justice, which includes effective access to
judicial or other appropriate remedies, as well as adequate reparation.

This chapter discusses the conceptual framework of medical malpractice and negligence, access
to justice, and attempts to analyze victims' rights to access justice.

2.2 Medical Malpractice/Negligence

Medical malpractice is defined as conduct that falls below the reasonably acceptable norm
expected of a medical practitioner while in the course of providing treatment to patients. %* In
reality, medical malpractice is a broad subject that includes not only medical negligence but also

medical battery, which occurs when a physician administers treatment without the patient's

8 M. S. Pandit, Shobha Pandit, ‘Medical negligence: Coverage of the profession, duties, ethics, case law, and
enlightened defense - A legal perspective’ [2009] Indian Journal of Urology 372.

* Ibid.

% Rosine Ishimwe (n 16) 9.

! Herman Omiti and Elizabeth Fundi, ‘Assessing The Legal Mechanisms For Redressing Medical Malpractice In
Kenya: Just How Effective Are They’1, 6.
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consent in situations that reasonably warrant the patient's consent and breach of duty to

confidentiality.?

Medical negligence is defined as an act or omission by a healthcare
professional toward a patient that constitutes a breach of the medical field's accepted standard of

care and results in injury or death.?®

Moreover, Medical Malpractice and Negligence are defined similarly as any act or omission by a
physician while treating a patient that deviates from or fails to exercise an accepted standard of
care in the medical community and causes injury to the patient. Furthermore, patients alleging
medical malpractice/negligence must establish similar facts: that the medical practitioner owes a
duty of care to a patient, that duty of care is breached, and the breach caused injury, damage, or

death, and that injury, damage, or death is the result of that breach.?*

Thus, we can deduce from the preceding and related literature that we can say Medical
Malpractice/ Negligence occurs when a health professional falls below or deviates from the
accepted standard of the profession in administering treatment to their patients and causes harm.
As a result, the terms “medical malpractice” and “negligence” are synonymous, and the former is
used in this paper.

2.3 Elements of Medical Malpractice

To establish a successful claim of medical malpractice, the victim must generally demonstrate
four elements. These elements include: (A) the presence of a legal duty on the part of the doctor
to provide care or treatment to the patient; (B) a breach of this duty by the treating doctor's non -
compliance to professional standards; (C) a causal relationship between such breach of duty and
injury to the patient; and (D) the occurrence of damages that flow from the injury such that the

legal system can provide redress. °
A. The existence of a duty of care

The first element that must be proven in medical malpractice cases is that the health professional
has a legal duty to treat the patient; this duty comes into play whenever a professional

% Ipid.
% bid.

* See Uganda Law Reform, Medical negligence in Uganda: Issues paper (2017) 16 and B. S. Bal, (n 3) 340 and
342.
%B.S. Bal (n3)342.
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relationship is established between the patient and the health care provider.?® The most common
way for a duty to attach is through mutual consent.?” Consent may be expressed or implied. For
example, a patient goes to a health institution and contacts a health professional to seek treatment
for an illness or disease, and the physician then agrees to care for the patient and conducts a
thorough history and physical examination, as well as a review of appropriate tests and treatment
recommendations, and then the patient agrees to the entire treatment process. Therefore, a
doctor-patient relationship is created based on mutual consent. Sometimes consent may be

implied especially in emergency cases. 2

A physician may have a duty to a patient without realizing it. A third-party beneficiary is one
such example. For example, many private practice physicians are on call for their local hospital
emergency room to cover patients who arrive at the emergency room but do not have a private
physician assigned to them. If a physician is called to see an appropriate patient in the emergency
room on a scheduled on-call day and refuses, and the patient suffers damage the patient may
successfully sue the on-call doctor who refused to come, even if the on-call doctor never saw the
patient.”®

In some cases, despite the presence of a reasonable duty of care, the law may limit the treating
physician's liability for policy reasons such as promoting medical care for needy patients or
encouraging intervention by medical witnesses in the event of an accident. The duty of care is
suspended when the physician observes the patient as a nonprofessional, such as outside the
hospital or clinic or in a social setting. In such cases, there is no doctor-patient relationship and
no obligation to provide reasonable medical care.*

B. Breach of such duty of care

% Ibid.

" William T. Choctaw, Avoiding Medical Malpractice A Physician’s Guide to the Law (Springer 2008) 17.
% Ibid 18.

% Ibid 18-19.

%B.S. Bal, (n3) 342.
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A healthcare provider will be in breach of the duty he owes a patient or client if he fails to
exercise the standard of care that the law expects of him. The law neither requires the doctor to
attain the highest nor the lowest standard. It is therefore sufficient if the doctor exhibits the
degree of care, skill, and judgment that an average doctor of that experience, placed in the same

circumstances, would show.*

The Bolam test has been in use for a long time and was established in the old English case of

Bolam v Friern Hospital Management Committee, where the court stated:

“The test is the standard of the ordinary skilled man exercising and professing a special skill. A
man need not possess the highest expert skill but it is established law that it is sufficient if he
exercises the ordinary skill of an ordinary competent man exercising that particular art, he is not
guilty of negligence if he has acted under a practice accepted as proper by a responsible body of
medical men skilled in that particular art.”** Thus, to establish negligence, this case
demonstrates that it is critical to establish that the doctor's course of action is one that no
doctor of ordinary skill would have taken if acting with ordinary care.

However, in the case of Bolitho v. City and Hackney HA,* the UKHL departs significantly from
the preceding decisions. In this case, a child was admitted for breathing problems, and the doctor
failed to intubate the child, resulting in the child's death. Five of the eight medical experts who
testified in the case said they would have intubated the child, while the other three said they
would not have. As a result, the UKHL was called upon to determine whether the doctor's
hypothetical decision not to intubate the child constituted a breach of duty. According to the
Bolam test, a doctor would have acted negligently if his actions were consistent with a body of
professional opinion. In the Bolitho case, however, the UKHL held that a defendant cannot avoid
liability by claiming that the damage would have occurred in any case and that his action was
supported by a greater number of professional opinions; rather, the professional opinions must be

reasonable or logical.

%! Beatrice Nkechi Okpalaobi & Chino Nnenne Nzewi, ‘Medical Malpractice and Negligence in Nigeria: Human
Right Enforcement as a Remedy’ [2021] IJOCLLEP 3 (2) 194,196.

¥Ambareen Beebeejaun (n 2) citing Bolam v. Friern Hospital Management Committee [1957] UKHL 1 WLR
582,8.

% Ambareen Beebeejaun (n 2) citing Bolitho v. City and Hackney HA [1996] UKHL 4 All ER 771, 12.
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C. Causation

Once it is established that a doctor had a duty and was negligent in performing that duty, the
patient must be able to show that the doctor's actions caused injury or harm. The causal
requirement of factual causation is generally determined by reference to a conventional "but for”
test principle if the injuries that the plaintiff sustained would not have occurred but for the

defendant’s tortious act, the causal requirement will be fulfilled.®*

In a later development, courts in many jurisdictions took a policy decision to modify their
approach to causation in cases where the conventional application of the "but for” test would
seem to have a particularly unjust outcome. These courts were willing to impose liability where
the defendant’s negligence constituted: (1) a material contribution to the plaintiff’s injury*°or (2)
a material increase in the risk of such an injury occurring.®® Thus The patient must therefore
demonstrate that the doctor's breach of duty caused the patient to suffer damage, injury, or loss

that he or she would not have suffered otherwise.
D. Damage

The fourth and final element of medical malpractice lawsuits is called damages. Thus to get
appropriate compensation the patient plaintiff is required to prove the economic and non-
economic loss as a result of negligent acts of health professionals.*’

2.4 Types of Medical Malpractice Claims

While each medical malpractice case has its own set of issues, the most common types of
medical malpractice litigation are lack of due care, lack of informed consent, vicarious liability,
injury to third parties; and abandonment.®® In this section, the paper attempts to assess the two

common claims of medical malpractice; lack of informed consent and vicarious liability.

¥ Komolafe Akinlabi Richard Obafemi (n 17) 238.

* Ibid citing Wardlaw v Bonnington Castings Ltd [1956] AC 613,239.

% Ibid citing McGhee v National Coal Board [1973] 1 WLR 1,239.

%7 Okpalaobi & Nzewi (n 31) 196.

% Gregg J. Gittler and Ellie J. C. Goldstein, ‘The Elements Of Medical Malpractice: An Overview’ (1996) 23
Clinical Infectious Diseases1152, 1153.
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A. Informed Consent

Except in limited circumstances, failing to provide patients with enough information about their
treatment to allow them to make an informed decision constitutes a lack of informed consent. To
prevail in such a case, the patient must demonstrate 1) that the physician failed to provide
adequate information to enable the patient to make an informed decision about the course of
treatment, and 2) that a reasonable patient would not have consented to a given course of

treatment or procedure had the appropriate and pertinent information been disclosed.*

The first question that arises concerns the scope of the disclosure that a doctor should be required
to make to the patient of risks inherent in the proposed treatment. Three main approaches have
found support in the traditional common law jurisdictions and various jurisdictions at various
times.*° The first of these approaches is the provision of such information as essentially a matter
of medical judgment and discretion, to be determined by doctors themselves.** The second
approach generally defers to the disclosure — or, more particularly, nondisclosure — practices of
doctors but reserves to the court the entitlement to hold that the failure to disclose a particular
risk was culpable as disclosure had been "obviously necessary” in the circumstances.** The third
approach begins with a focus on the patient rather than on medical practice.*® It emphasizes the

importance of autonomy and requires doctors to disclose all material risks to the patient.*!

Whichever of these three approaches is adopted, all of them are subject to the defense of
therapeutic privilege. The UKHL in Sidaway v Board of Governors of the Bethlem Royal
Hospital acknowledged that doctors had a "therapeutic privilege” not to warn of material risks
where they reasonably believe that communication to the patient of the existence of the risk
would be detrimental to the health, including the mental health of the patient.*> Assuming that a

doctor failed to provide adequate risk disclosure on one of the three tests mentioned above and

¥ \bid 1154

“ Komolafe Akinlabi Richard Obafemi(n 17) 167
*! Ibid

*2 bid

* Ibid

* Ibid

** Ibid 168.
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that no question of therapeutic privilege arises, the next question is the causation test. If the court
is satisfied that the patient would have received the treatment even if he or she had been properly
informed of the risks, the claim must be rejected based on a lack of causal connection between
the negligent act and the injury.*®

B. Vicarious Liability

Concerning the institutional liability of hospitals, there are two concepts; vicarious liability and
the non-delegable duty of care. Vicarious liability holds physicians liable for the negligent acts
of their agents, i.e., those acting or appearing to act on their behalf, including employees, even if
the doctor is not guilty of wrongdoing. When the agent's or employee's negligent conduct occurs
while acting within the scope of the agency or employment, such liability can be imposed. For
example, a doctor may be held liable for a nurse's negligence committed while working for or

under the supervision of the doctor.

The non-delegable duty of Care is a form of strict liability, under which a person becomes liable,
beyond the scope of vicarious liability, for the torts of independent contractors.*’The non-
delegable duty of care has been applied in the context of hospitals. In Cassidy v Ministry of
Health, the UK Court of Appeal considered the primary duty which a hospital authority owes to

its patients generally. Denning LJ stated:

“Who employs the doctor or surgeon — is it the patient or the hospital authorities? If the patient
himself selects and employs the doctor or surgeon, the hospital authorities are of course not
liable for his negligence, because he is not employed by them. But where the doctor or surgeon,
be he a consultant or not, is employed and paid, not by the patient but by the hospital authorities,

I am of opinion that the hospital authorities are liable for his negligence in treating the patient.”*

Thus, we can conclude from the preceding cases and related literature that a physician is
vicariously liable for the faults committed by their employees and agents insofar as they did so

within the scope of their duties and that a health institution is liable for the faults committed not

5 Ibid
7 |bid 187
“8 1bid 188-189
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only by their employees but also by independent contractors as long as the patient receives

treatment not of his own volition but through the institution's referral.

2.5 Proof of Negligence in Medical Malpractice Litigation

In the case of medical malpractice, the victim bears the burden of proof, as it does in all
negligence claims, to prove all aspects of his or her case to the required standard of the balance
of probabilities that the defendant owed a duty; that this duty was breached; and that the breach
was the proximate cause of the injury or damage.

To prove his/ her case, the plaintiff may rely on both direct and circumstantial evidence.* Direct
evidence is proof of fact based on what a witness personally saw, heard, or did; establishing such
a fact without inference or presumption, whereas circumstantial evidence is evidence that does
not expressly prove the fact asserted but generates a reasonable inference that it is s0.%° The
doctrine of res ipsa loquitur is best explained as a graphic example of circumstantial evidence
sufficiently strong to defeat an application by defense counsel for a direction to dismiss the

plaintiff's claim after the plaintiff's case.”
Res Ipsa Loquitur

It is a Latin phrase that means "the thing speaks for itself,” and it is a legal theory in which the
facts and circumstances surrounding an injury allow the court to presume negligence occurred.>
Res ipsa loguitur occurs when the negligent act is so obvious that no evidence of what occurred
is required. If there is evidence of how the occurrence occurred, relying on res ipsa loquitur is
incorrect and inappropriate. >* To imply duty for a presumption of negligence with this approach,
only three elements need to be met. First, it must be shown that the injury would not have

occurred unless someone was negligent. Second, it must be shown that the defendant had

* Ibid 249

* Ipid

*! Ibid 251

°2 Okpalaobi & Nzewi (n 31) 197
> |bid
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exclusive control of the situation. Third, it must be shown that the patient did not contribute to

the negligence.>

Different countries' courts addressed the application of the res ipsa loquitur doctrine in the
medical context in different ways. For instance, The UK Court of Appeal noted In Ratcliffe v
Plymouth & Torbay Health Authority & Anor, the maxim can apply in simple cases of medical
negligence, such as when a surgeon cuts off the right foot instead of the left foot or a swab is left
on the operation site. In more complex fact situations, the plaintiff's evidence is likely to be
supported by expert evidence and contradicted by expert evidence presented on behalf of the
defendant. Thus, any initial reference based on res ipsa loquitur will have been superseded by a
clash of competing expert evidence, which the court will resolve based on conventional

principles of the relative weight of each party's evidence.>

In Fontaine v British Columbia (Official Administrator), the Supreme Court of Canada rejected
the entire doctrine of res ipsa loquitur as being, on balance, unhelpful to a clear analysis. Major J

stated:

“Whatever value res ipsa loquitur may have once provided is gone. Various attempts to apply the
so-called doctrine have been more confusing than helpful. Its use has been restricted to cases
where the facts permitted an inference of negligence and there was no other reasonable

explanation for the accident. ... It would appear that the law would be better served if the maxim

was treated as expired and no longer used as a separate component in negligence actions.”®

According to the preceding and related jurisprudence, there are two views on the applicability of
the res ipsa loquitur doctrine. One believes that the doctrine is nothing more than a type of
circumstantial evidence. This approach, it could be argued, eliminates the uncertainties and
incoherence of the doctrine, which has resulted in arbitrary results for patients. The problem of
an unexplained injury sustained during medical treatment, on the other hand, exemplifies the
power and knowledge disparity that exists between patients and healthcare providers. The

> William T. Choctaw (n 27) 23
*® Komolafe Akinlabi Richard Obafemi (n 17) 256
% Ibid 257
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doctrine is a more effective tool than the traditional application of circumstantial evidence rules

for reducing power imbalances.

2.6 Factors contributing to and Effects of Medical Malpractice

Every year, medical malpractice causes serious problems for thousands of people worldwide, and
the number of medical malpractice claims and lawsuits is rapidly increasing. Medical
malpractice can take place in any and every healthcare facility by any type of medical personnel,

including internists, surgeons, nurses, and support staff.>’

There are so many factors for the occurrence of medical malpractice among which the scarcity of
physicians and medical resources, poor training, lack of adherence to policies, other health

priorities, regulatory deficits, and weak civil societies are some of them.

Medical malpractice can hurt all aspects of a patient's life, from physical and emotional harm to
severe financial hardship. Job loss, permanent disability, loss of quality of life, and loss of future
wages are all possible negative outcomes.>® Furthermore, the victims' families and friends, the
medical profession, and government officials are all affected by the side effects. Essentially, trust
in the medical profession and the government body is likely to be broken and irreparable if the
medical practitioner works in the public sector,?® regarding physicians, other costs associated
with legal action include mental anguish, lost work time, and a damaged reputation. Medical
malpractice suits can cause more than just financial hardship for doctors. Physicians frequently
take accusations of malpractice personally, and some develop symptoms of depression,
adjustment disorder, the onset of a physical illness, alcoholism, or drug abuse.®* This in long run

negatively affects the medical service sector.

2.7 Access to Justice

Despite its importance in the modern democratic state, the term "access to justice" is not

universally recognized. Like other companion concepts in the study of law and justice, it is a

> Rosine Ishimwe(n 16) 28

% Ibid 24.

* Ibid 28.

% Ambareen Beebeejaun(n 2) 1

%! Rosine Ishimwe(n 16) 29
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term that is used without precise and clear definitions. Although certain of its components are

protected, the term is rarely used or defined in international human rights treaties.®?

However, some commentators and institutions tried to attempt to define the term. Accordingly,
Access to justice is not only a right in and of itself; it is also an "enabling and empowering right,"
allowing right holders to enforce and obtain redress.®*The UNDP policy document defines access
to justice as “the ability of people to seek and obtain a remedy through formal and informal
institutions of justice, and in conformity with human rights standards.”® In the context of the
poor and vulnerable members of society, access to justice refers to individuals' or groups' ability
to file cases for alleged violations of rights before judicial and quasi-judicial bodies, as well as
the ability of the adjudicating body to render judgment on the "claim fairly and impartially based

on the evidence and according to the applicable rules of law.”®

Generally, access to justice is defined in two ways. The first meaning of the term is "access to
judicial remedies to vindicate legal rights and/or resolve disputes.” In many cases, it refers to
specific procedural elements of access to justice, such as court access, the right to a fair hearing,
access to legal services, adequate redress, and timely dispute resolution.®® The other meaning is
the broader concept of access to justice, which is concerned with the substantive aspect of

justice: It is about ensuring that the entire system is just and equitable for all.®’

The right to access justice is guaranteed in many global and regional human rights instruments
that Ethiopia has adopted. However, in human rights instruments, the term "access to justice” has
not been explicitly used as legal terminology. In these documents, however, various constituent

elements of the right were used such as the right to an effective remedy, a guarantee to take

62 Kokebe (n 4) 13.

8 Mizanie Abate, Alebachew Birhanu, and Mihret Alemayehu, ‘Advancing Access to Justice for the Poor and
Vulnerable through Legal Clinics in Ethiopia:Constraints and Opportunities’(September 2017) Vol. 11, No.1 Mizan
Law Review citing European Union Agency for Fundamental Rights, Access to Justice in Europe: An Overview of
Challenges and Opportunities, (Luxembourg, Publications Office of the European Union, 2011) 4

 UNDP, Programming for Justice: Access for All: A Practitioners Guide to A Human Rights Based Approach to
Access to Justice , 2005, UNDP Asia-Pacific Rights and Justice Initiative, Bangkok 5
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undue delay proceedings before an independent and impartial tribunal, the right to an appeal to
competent national organs, the right to defense, including the right to be defended by counsel of

his choice, etc. 8

2.7.1 Access to Justice of Victims of Medical Malpractice

The UNDP policy document stipulates that the fundamental elements of effective access to
justice include normative legal protection, particularly of the disadvantaged and vulnerable;
awareness of rights among the public; access to legal services; access to adjudicating bodies;
effective enforcement of adjudication outcomes; and civil society involvement in and

parliamentary oversight of the justice system.®®

Since most medical services are provided behind closed doors, the patient, let alone other people,
cannot understand what is going on, and because of the technicality and complexity of the
profession, the victim is in a vulnerable position to substantiate their claims. As a result, victims
of medical malpractice should be entitled to effective legal protection that enables them to assert

their rights and prevail in their claims.

The inclusion of legal provisions that address the concerns and needs of all segments of society
is not the end of the road in ensuring social and individual justice. Raising awareness of legal
rights and avenues for redress is an essential component of the fight against injustice. Because
victims of medical malpractice are vulnerable, they may accept the risk of the service as normal,
with no recourse against the perpetrator. As a result, in many cases, creating legal awareness that
they have the right to bring their claim before the appropriate body is necessary. Additionally,
they may be unaware of the mechanisms in place to protect their rights; thus, they should be

eligible for state-funded or out-of-state-funded legal aid schemes to succeed in their cases.

Most importantly, victims of medical malpractice should be guaranteed the right to effective,
impartial, and independent justice institutions, a speedy trial of their case, adequate redress,
compensation, and the assurance of non-repetition. Access to justice is not complete until a
decision made by a justice institution is carried out. A favorable judgment that is not properly

enforced is meaningless. The presence of effective enforcement systems is critical for creating a

% Advancing Access to Justice for the Poor (n 63) 4
% Kokebe (n 4) 13-14.
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sense of security, particularly for the poor and vulnerable. Thus, victims of medical malpractice
should be guaranteed the fulfillment of their entitlements as well as the enforcement of the

decisions of the justice institution.
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Chapter Three: Ethiopian Legal and Regulatory Framework on Access to
Justice for Victims of Medical Malpractice

3.1 Introduction

There have been numerous allegations of medical malpractice leveled against health
professionals and health institutions in Ethiopia, but the majority of those claims have failed to
succeed due to a variety of factors. Among them is the absence of a detailed and comprehensive
medical malpractice law that governs how medical malpractice cases are resolved, evidence is
collected and analyzed. There are, however, a few laws here and there that attempt to govern the
medical sector and professionals, imposing various types of responsibilities upon the breach of
those duties and the resulting harm to the patient. As a result, the purpose of this chapter is to
evaluate those rules and regulations, as well as their adequateness in responding to medical

malpractice cases and defending victims' rights.

3.2 The Source of the relationship between health professionals, patients as

well as health Institutions

As the medical profession is both complex and technical, and the relationship between health
professionals, patients, and health institutions is based on providing health care, the parties'

rights and duties must be specified and regulated by law.

In Ethiopia, the relationship between health professionals, patients, and health institutions is
governed by law or contract. The Ethiopian Civil Code provides two forms of contracts on the
matter at hand: a) a medical contract and b) a contract of hospitalization. A medical contract
refers to a contract where a physician undertakes to provide a person with medical care and to do
his best to maintain him in good health or cure him, in consideration of payment of a fee.”® Such
a contract can be formed through writing, words, gestures, or any other form that allows the
parties’ agreement to be known without a doubt. The contract of hospitalization, on the other
hand, refers to a contract whereby a medical institution undertakes to provide a person with
medical care from one or several physicians, in connection with a given illness.” It is possible to

say such a contract is formed if it is done in writing or if the institution accepts the victim and

7 Civil Code (n 6) Art.2639.
™ Ibid Art.2641.

24



starts to treat the patient. Thus, this could be taken as the source of the physician-patient
relationship in Ethiopia and creates parties’ respective obligations, the patient assumes the
obligation to pay the required fees, and the medical practitioner and the institution assume the
obligation to provide the patient with medical care.

When emergency treatment is required, the source of the relationship between the patient,
physician, and health institution is based on the law. As a result, any health institution or

professional should provide life-saving care.’

Thus, once the physician-patient relationship is established, health professionals are expected to
perform certain duties as specified in the Regulation that establishes a health professional ethics
committee.” Accordingly, any health professional shall; A. not provide health services beyond
the scope of practices of his profession unless with a special decision of the appropriate organ in
exceptional compelling circumstances. B. obtain informed consent from a patient before
rendering a service. C. provides genuine and adequate information during professional
communication with colleagues and clients. D. Register and keep accurate client records, etc.
However, the regulation does not specify what happens if a health professional fails to perform

the listed and related duties.

3.3 Remedies of Victims of Medical Malpractice in Ethiopia
In general, victims of medical malpractice in Ethiopia have the right to administrative, civil, and
criminal remedies if they can prove fault in the medical service and sustain harm as a result of

such fault.
1. Administrative Remedies

In general, a claim for medical malpractice in Ethiopia is adjudicated based on the fault that
caused the injury. It is up to the medical profession, not the courts, quasi-judicial bodies, or the
plaintiff, to determine whether or not a specific medical treatment provided by a health
professional or institution meets the required standards of care. As a result, judges or claimants

should seek expert witnesses or professional testimony from the relevant field of study.

2 Regulation (n 10) Art.53 (1).
" 1bid Art. 63 and 74
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Accordingly, a Health Professionals Ethics Committee is established to examine, investigate, and
propose appropriate administrative measures on complaints made about substandard health
services and incompetent or unethical health professionals, as well as to propose policy
directions aimed at providing long-term solutions to frequently lodged complaints by identifying

the root causes of those complaints and grievances. ™

We can infer from this provision that the members or composition of the committee are not
specified; rather, they are designated by the Ministry of Health. The mechanism or criteria for
selecting committee members is not specified in the law, which may have an impact on the
formation of an independent, impartial, and permanent committee. However, most of the time,
the members are from various medical associations and experts in the specific medical field
against which many complaints are made, as identified by research, and who are known for their
good conduct in their working area and have no accusation relating to their work and have good
relations with the patients.”® Further, the standard to categorize a specific health service and
professional as substandard health services and incompetent and unethical health professionals is

not specified, in the regulation.
The committee in entertaining complaints "

e shall summon the health professional or institution against whom a complaint is lodged
where it proves the availability of sufficient evidence to support the complaint;

e where appropriate may assign an independent researcher to investigate the complaint;

e May propose a suspension of license or certificate of competence until the appropriate
decision is passed on the complaint. Further, the committee shall meet as frequently as its

function requires and may adopt its own rules of procedure.”’

We can deduce from those provisions that the Committee has the authority to summon a health

professional or institution if sufficient evidence is provided, but the standard for the committee to

" Ibid Art.71 and 72.

" Virtual Interview with Sister Tinibite Daneal, A lecturer in Addis Ababa university and board member in
Ethiopian Anthesist Association as well as A member of the FHPEC ( Addis Ababa, June 17, 2014 E.C).
"® Regulation (n 10) Art.72

" Ibid Art.73
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believe there is sufficient evidence in support of the claim is not specified. This allows the
committee to decide as it sees fit. Furthermore, the regulation does not specify what should
happen next if a patient plaintiff or their family is dissatisfied with the committee's decisions.

Concerning the merits of the fact, the committee’s decision is final.”

In this regard, if the
committee's decision is approved by the head of the FDRE Ministry of Health and the Addis
Ababa Food, Medicine, Healthcare Control and Administration Authority, the only option is to
appeal to the court. However, if it is not approved by the FDRE Ministry of Health and the Addis
Ababa Food, Medicine, Healthcare Control and Administration Authority, or if the court
remands the case due to a legal error in the procedure, the committee may reconsider it.”® This
demonstrates how victims of medical malpractice have a limited right to appeal on the issue and
rely heavily on the decisions of the Health Professional Ethics Committee to obtain effective

justice.

The fact that the Addis Ababa Food, Medicine, Healthcare Control and Administration
Authority and the FDRE Ministry of Health have the mandate of regulating health professionals
and institutions while also rendering judgments on complaints lodged against those organs
indicates a conflict of interest.?’ In allowing the continuation of the Health Professional Ethics
Committee's responsibilities until another organ receives the mandate, the “Food and Medicine
Administration Proclamation No.1112/2019” under article 73 indicates that the legislator
believes there may be a conflict of interest and intends to appoint an independent organ to carry
out the mandate, so those committees should be independent. ® Work is being done to create an
independent body that hears medical malpractice cases.®

A federal and Addis Ababa city administration health profession ethics committee separate
directive is enacted to regulate the committee's work within the legal framework and to promote

"8 Addis Ababa city Administration Health Profession Ethics Committee Directive No.1/2007, Addis Ababa, March
2007 Art.37(1) and Federal Health Profession Ethics committee Directive No. 878/2014, Addis Ababa, 15 March
2014, Art.35(1)

™ Interview with Temesgen Ayele, A lawyer at the legal department of FDRE Ministry of Health (Addis Ababa,
May 09, 2014 E.C)

8 |nterview with Daneal Birhanu, a legal consultant and attorney at law (Addis Ababa, May 10, 2014 E.C)
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fair and efficient grievance redressal systems within their respective systems. The respective
directive stipulates if the committee deems it necessary, it may take into account the issue of the
availability of both the complaints and the professional against whom the complaint is made.® If
the complainant was told he had to attend the hearing but did not attend the hearing, and if the
matter is not in the best interests of the community, the committee may dismiss the complaint. *
In addition, if the committee believes it is necessary for the case, it may accept any evidence.
However, the committee's standard for believing the necessity of both parties' availability to hear
complaints and dismiss complaints when such complaints do not harm the community, as well as

when any evidence must be accepted, is unclear.

Finally, depending on the severity of the misconduct committed, the respective committee is
empowered to recommend against a professional verbal or written warning, training, or to work
for some time under the supervision of an experienced professional, to suspend or revoke a
professional license, and so on.*® However, the respective committee has not been given the
authority to award or compensate victims of medical malpractice even when a fault on the part of
the health institution or professional is proven. Thus, Victims can seek adequate redress through

the justice institutions based on the findings of the respective committees.
2. Civil Remedies

Victims of medical malpractice in Ethiopia have the right to file a claim against health
institutions and professionals for injuries caused to their patients based on either the breach of
contractual obligations or torts.

A. Liabilities Arising out of contract

As previously stated, the Ethiopian Civil Code recognizes two types of contracts, namely
medical contract and contract of hospitalization, to establish a relationship between patients,
health professionals, and institutions and to identify their respective rights and obligations. As a

result, failure to perform those duties may result in liability.

% See AAHPEC Directive (n 78) Art.28 (2).

8 See AAHPEC and FHPEC Directive (n 78) Art.29 (3) and 28(3) Respectively.
% See AAHPEC and FHPEC Directive (n 78) Art.31 (1) and 30(1) Respectively.
8 See AAHPEC and FHPEC Directive (n 78) Art.33 (1) and 32(1) Respectively.
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According to Article 2647 of the Civil Code, a physician is not liable to the person to whom he is
bound under the contract unless he commits a fault under the rules of his profession. Thus, the
fact that the medical treatment did not produce good results or cure the patient does not
constitute a breach of duty on the part of the physician. Rather, the patient seeking to sue and
seek compensation from a physician for non-performance must demonstrate the existence of

fault on the part of the physician.

There is no requirement for an express guarantee to cure the patient concerning the contract of
hospitalization as a medical contract. In the absence of such a contractual provision, the question
becomes whether medical institutions guarantee the success of the patient's medical treatment.
Habitamu contends that we should apply the legally accepted principle of analogy to use Article
2648 of the Civil Code, which deals with a cure guarantee in the case of medical contracts, for
the contract of hospitalization unless the patient plaintiff legitimately considers the medical
institution to be a guarantee for the success of the medical treatment.®’

Further, the Civil Code of Ethiopia provides two sources for the liability of medical institutions:
1) medical treatment, and 2) board and lodging.?® Article 2651 of the Civil Code of Ethiopia
explicitly provides that ‘the medical institution shall be civilly liable for the damage caused to a
sick person by the fault of the physician or auxiliary staff which it employs. Thus, to recover
damages from the institutions, the victim must demonstrate that the physician made a mistake in
the administration of treatment and that he/ she is an employee of the institution.

Board and lodging refer to the situation in which the sick person is lodged and fed by the medical
institution. When a medical institution bound by a hospitalization contract agrees to house and
feed the patient, certain responsibilities and obligations arise. In Ethiopia, "where the sick person
is lodged and fed by the medical institution for his treatment, such institutions shall, in respect of
their obligations and responsibility arising from that lodging and feeding concerned, be subject to
the provisions of the Civil Code dealing with innkeepers' contracts” (Art. 2653-2671). As a
result, medical institutions must ensure that the patient's rooms and common areas of the room,

as well as the food and drink provided by the institution, are healthy and safe. However, if the

¥ Habitamu (n 15) 57.
8 Civil Code (n 6) Art.2651 and 2652.
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damage is caused by force majeure or the client's [patient's] fault, the medical institution is not

liable. *
B. Liabilities Arising out of Tort

This scenario represents all instances of medical service provided without the execution of a
medical service contract. As a result, the general tort provisions of the Ethiopian Civil Code will
govern the parties' relationship. These provisions are not intended to address medical
practitioners' or institutions' liability; rather, they are intended to address liability that may arise
from various types of relationships. As a result, where the law so provides, a person is liable for
the damage he causes to another by an offence and without an offence, and when a third party for
whom he is legally responsible incurs liability.®

In general, regardless of the nature of the relationship, all health institutions, private or public,
would be held liable for the actions of their employees. Accordingly, As per Article 2126(1) of
the Civil Code, "any civil servant or government employee shall make good any damage he
causes to another by his fault." However, if the fault committed by the civil servant or
government employee is a professional fault, the victim may seek compensation from the state.
Article 2129 of the Civil Code addresses the vicarious liability of corporations. This provision is
relevant in establishing private health institutions' vicarious liability for damage caused to a
patient by the fault of a third party to which the institution is accountable. In this regard, health
institutions are liable under the law if one of their representatives, agents, or paid workers is
injured while performing his duties. The law also states that physicians' liability for the errors of
their employees is governed by the Chapter of the Civil Code relating to "Extra-contractual
Liability" (Art. 2130-2133).)** Accordingly, Article 2130 of the Civil Code held employers liable
when one of his employees incurs a liability while performing his duties. Liability is deemed to
have occurred in the discharge of duties where the wrongful act or abstention was committed for

carrying out the duties.*

# civil code(n 6) Art.2658
% Ibid Art.2027
°! |bid Art.2649
% Ibid Art.2131
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3. Criminal Remedies

Aside from civil actions, victims of medical malpractice in Ethiopia have the right to file
criminal petitions against medical practitioners and health institutions. As a result, a person who
has a professional or other duty to protect the life, health, or safety of another, such as a doctor or
a driver, who commits a psychical injury or negligent homicide, is subject to criminal liability.*®
Concerning criminal liability Article 69 of the FDRE Criminal Code stipulates grave
professional fault is required to make a person criminally liable for the faults done in the exercise
of professional duty. However, it is unclear what the criterion for determining the gravity of the
error is, which may allow for different subjective interpretations with implications for victims of

medical malpractice seeking justice.

We can deduce from those provisions that negligent homicide or psychical injury caused by
different individuals who have different professional or other duties to protect other's life, health,
or safety are grouped and considered to have committed the same fault and subject to the same
liability. Because of the scope and prevalence of medical malpractice cases, which cause
significant problems such as psychical and psychological trauma to victims and their families,
treating and punishing medical malpractice in the same manner as other cases are not fair and do

not have a strong deterrent effect.

% Criminal code (n 6) Art.543 (2) and 559(2).
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Chapter Four: The Praxis of access to Justice for Victims of Medical
Malpractice in Addis Ababa
4.1 Introduction

There have been numerous claims of medical malpractice in Addis Ababa, Ethiopia. However,
only limited cases appeared in the media, with few having their day in court and failing to
succeed. This raises the question of what keeps victims of medical malpractice from seeking
justice in court. Are the difficulties related to the legal and regulatory framework governing
medical malpractice, the system of litigating medical negligence, or the victims' lack of
knowledge or capacity to do so, or are they related to establishing the medical practitioner's fault
in administering treatment to the patient? Can these issues, if they exist, be addressed
effectively? This chapter examines some practical cases of medical malpractice in Addis Ababa
to assess these and other related issues.

4.2 Review of Some Practical Cases of Medical Malpractice

Medical malpractice claims have skyrocketed in recent years, raising concerns about the level of
professionalism in the Ethiopian medical sector. However, for a variety of reasons, only a small
number of practical cases are brought before judicial or quasi-judicial bodies. This section
examines some pending and resolved medical malpractice cases brought before judicial or quasi-
judicial bodies in Addis Ababa.

Case-1 Removal of Left Kidney in an attempt to remove stones from the left Kidney

In Worknesh Debella v professor Gordon William;*The investigation was launched after the
victim filed a complaint with the Bethel Police Station, claiming that the suspect had graft
surgery on her left kidney at Bethel Hospital in 2004 E.C. and that when she returned to the same
hospital in 2007 E.C. for other health treatment, another doctor told her that her left kidney was
decreasing and that she should avoid greasy foods. When she went to another hospital in 2008
E.C. they told her that her left kidney is not there. Having this information, she claimed that

when the suspect performed surgery on her in 2004 E.C., he removed her left kidney without her

** Worknesh Debella v professor Gordon William,Bethel police station File N0.391/2008 and FDRE Ministry of
Justice Kolfe keranyo Branch office File n0.0110/13
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knowledge or consent, endangering her health. But the suspect was not arrested and did not give

his word as a suspect in the case.

After hearing the case between the petitioner, the suspect, and the hospital, the AAHPEC makes

the following professional comment:

“The petitioner's left kidney was removed for her benefit, with her consent and signature attested
by a witness. If the removal had not occurred, she would have been vulnerable to other diseases,
and another professional in the defendant's position would have done the same, so the

professional is not at fault.”

The FPP then decides to close the file without the need to receive the suspect's word on the case

based on professional comments that the professional did not make an error.
Case-2: claims of causing paralysis

In Like Belay v Black lion Specialized Hospital,” The investigation was launched after the
victim's mother filed a complaint alleging that her child was abandoned on the ground and beaten
in the stomach, and she sought treatment at Keranyo Health Station before being referred to the
Black Lion specialized hospital for better care. The doctor at the latter hospital performs surgery
on the child, claiming that the child has Intestinal Obstruction, but the child is subjected to
another surgery after four days, claiming that she is not recovering, and they place her on
outpatient follow-up, and the child eventually becomes deaf, unable to speak or walk, and is
generally paralyzed. No suspects are apprehended and given word as suspects in the case.
The claimant’s witness testified that the child became completely paralyzed after two surgeries at

the suspected hospital.
The FHPEC makes the following professional comment:

"The child was admitted to the hospital after 11 days of illness, and her father's refusal to assist in
slowing her heartbeat caused her heartbeat to stop for 10 minutes, resulting in serious mental injury.

During the child's treatment, no errors were made in general.”

% Like belay v Black lion specialized Hospital, Lideta sub city Police department fileno.474/11 and FDRE Ministry
of Justice Lideta Branch office File n0.2364/14 and phone Interview with Like Belay, the mother of the victim's
child ( Addis Ababa, April 25, 2014, E.C)
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The FPP decided to close the file based solely on the above comment, without taking the
suspect's words on the case, stating that the professional comment determined that there was no

fault in the treatment.

In Birhane Dinka v Alert Hospital;

the investigation was launched after the victim's mother
filed a complaint with the Kolfe Keranyo sub-city police department, alleging that her son was
injured on his way to home from the market in Sebeta town. After providing first aid, the Sebeta
Health Station refers the son to Alert Hospital for further treatment. The victim was rushed to the
hospital's emergency room and then to the intensive care unit, where he was treated for 15 days
with glucose but there was no improvement. He was not recovering, but rather became

completely paralyzed. No suspects are apprehended and given word as suspects in the case.
However, the FHPEC stated in the case that;

“It is proved that the victim suffered a severe traumatic brain injury, an acute epidural hematoma, and
a depressed skull fracture as a result of the accident; the victim's brother consents and signs for the
surgery because the victim is unable to do so. The decision to bring the victim in for surgery, as well as
the operation to remove the blood bleeding in his head by opening the bone and straightening the
fractured bone, were both correct, and the victim was released due to recovery. As a result, there is no

flaw in the treatment."

The FPP then closes the file based solely on the above comments, claiming that the committee

investigated the case and found no medical error in the patient's treatment.However,because FPP
has ordered "the collection of pieces of evidence that testify the victim's health situation after and
before the surgery in the hospital, the health professional administering first aid in Sebeta health
station was to testify about the situation of the injury on the day of treatment and to check the
victim's medical history and take expert witness of other health professionals, and so on," the

case is still pending.

Case-3: claims of serious hand injury

*® Birhane Dinka v Alert Hospital, Kolfe Keranyo Sub city Police Department File No. 889/13

34



In FPP v 4 Nurses:*'The nurses were charged with causing grievous bodily harm to a child who
was referred for better treatment to St. Paul's Hospital due to an infection and swelling on her
right breast by handcuffing the baby's left arm for several hours, disrupting her blood flow and
causing gangrene, which resulted in her hand being amputated. The defendants stated that they

are not responsible for the incident.

The FPP presents witness and documentary evidence demonstrating that there was no problem
with the child's left arm when she arrived at Saint Paul Hospital and that the hospital medical
certificate states that the baby's hand showed blood vessel inflammation and blood clots due to
the cut-off blood circulation. Further, the defendant's nurses were assigned to monitor the child
in the hospital, and they handcuffed the child's left arm for long periods to administer the drug
and which alters the appearance of the child's left arm. However, after being informed of the

changing status of his left arm, the nurses fail to respond to the situation.

The defendants, on the other hand, present evidence demonstrating that the child was admitted to
the hospital in an emergency because she had swelling on her right breast and infection and that
it was decided that the child should be admitted to the department where the nurses worked, they

continued to administer the medicine as prescribed.
The court finally makes the nurses liable stating that:

“The FPP established that the child did not sustain any injury to her left-hand arm while entering the
hospital, and the nurses while administering treatment to the child her left-hand changes its situation, the
defendant being notified but largely ignorant of such fact, and the failure to unlock the handcuff by asking
other competent persons if it was beyond their capacity and failure to treat the child as per the necessities

of the child age was the reason for amputation.”

This decision was challenged by the defendant in the FHC. The latter hears testimony from two
expert witnesses who testify that the child's injury was not related to the defendant's negligence
and that they did everything possible to keep the child safe. The defendant was acquitted because

the medical profession requires expert witnesses, and the lower court's reliance on human

*” FPP v 4 Nurses, FFIC File no. 54772, FHC File n0.003752 and FSC Cassation Decision File N0.152498 and
Interview with Abera Reta, A public prosecutor at FDRE ministry of justice 9 Addis Ababa, April 07,2014 E.C
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witnesses to hold the defendant liable is unacceptable. The FSC upheld this decision, ruling that

no evidence was presented that the defendants caused the child's gangrene.
The FPP appealed to the FSC cassation division alleging that

“In the case where the FPP witness testifies that the defendant committed the act in the charge
and the health professional ethics committee recommends that a professional fault exists, and in
the case where the defendant failed to demonstrate that the occurrence of Gangrene occurred
before they began treatment and was unrelated to their work performance or was caused by other

internal and external factors the decision of the lower courts to acquit is a fundamental error of

law.
The defendants responded to this appeal as follows:

“They continue to administer drugs through the cannula that was already in place in the
emergency room, and the medical expert witness attests that the defendant made no mistakes in
treatment; the child's gangrene was caused by infection, which resulted in blood clotting, which

disrupted blood transfusion.”

The cassation division remands the case to the FHC to hear evidence and make a decision
alleging that;

“As the FPP testifies, the defendant's act is the cause of the child's injury; however, the expert
witness called by the lower court testifies that the defendant is assigned to follow up on the child and that
they are good hospital staff, which does not prove the defendant, did not commit any fault in the
treatment." Thus, because the child's injury was caused by a negligent act, the court must identify the

defendants' participation as well as the cause and effect relationship.”

Finally, The FHC appellate division hears evidence from both sides and made the defendants
liable holding that;

“It is demonstrated that because the nurses are assigned to follow up on the child, they
must assess the child's health situation and refer the child for additional treatment; additionally,
being ignorant when informed of the child's pain and suffering by her mother indicates that they
deviate from their professional obligation."
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In Kidist Kebede v Aliyans Comprehensive Diagnostic Emerging Center;*® the investigation was
launched after the victim filed a claim with the Lideta sub-city police department, claiming that
she went to the Aliyans Diagnostic Center for medical service of chest city scan and the nurse in
the center incorrectly applied for the medicine in her muscle when it should have been applied to
the blood vessel, causing severe damage to her arm. The suspect is not arrested and did not give
his word as a suspect in the case. The case is still pending because the investigation is currently
gathering evidence regarding whether or not the nurse has a professional license to provide
medical services, and it is in the process of determining whether or not the treatment was

defective.

Case-5: cases of death

In the families of the late Dr. Hiwot Mesfin v Amin General Hospital;*

The investigation was
launched after Hiwot’s family filed a claim with the AAPC, claiming that she was admitted to
the hospital for a stomach cleanse (Enema), but the nurses gave the medicine that caused her to
go into shock and eventually causing her death. The suspect is not arrested and did not give his

word as a suspect in the case.

The examination of the corpse reveals that she had been hit on the forehead, hand, and other
parts of her body and that all of the wounds on her body were caused before death. She died as a

result of a respiratory disorder brought on by a lung infection caused by the injury.
The AAHPEC gives its recommendation on the case as;

“In general, the victim faints after completing the treatment of cleansing the stomach, and the
professional's inability to assist her with the appropriate oxygen system casts doubt on their
ability to perform the necessary life-saving treatment, but the victim died of bleeding and left the
cause of the bleeding for further scientific investigation and finally recommends for the defendant
hospital's final written warning as the latter failed to make available the necessary life-saving

materials and the failure to follow up on the gaps in the professional's skill "

% Phone interview with Kidist Kebede ( Addis Ababa, April 27, 2014 E.C)
% The Families of the late Dr. Hiwot Mesfin v Amin General
Hospital<https://www.youtube.com/watch?v=Sh_Db0O900QM> Accessed April 10 2014E.C.
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The families claim that the committee failed to provide a scientific reason for their denial of the

results of the corpse examination, and the case is still pending in AAPC.

The committee, on the one hand, questions the professional ability to perform the necessary life-
saving treatment and to assist the victim with the appropriate oxygen system, on the other hand,
claims the victim died of bleeding and leaves the cause of the bleeding for further scientific
investigation, but recommends that the defendant hospital issue a final written warning to make
available the necessary life-saving materials and to follow up on the gaps in the professional’s
skills. Such opposing viewpoints may call the appropriateness of the comments into question,
making it difficult for victims' families, judicial and quasi-judicial bodies, and others to

appreciate and resolve the case.

In FPP v Dr. Tesfaye H/sillassie;'® the defendant was charged with failing to properly dilate the

uterus stitches before sewing them together, which caused the stitches to become detached after
the deceased gave birth to a baby via surgery, resulting in blood loss and a lack of blood

transmission, which led to the death.

The evidence in support of the charge was that the autopsy revealed that she died as a result of
excessive bleeding after the stitches were detached during surgery, and the Health Professional
Ethics Committee confirmed a professional error in treatment administration. Furthermore,
witnesses testified in support of the charge that the deceased was admitted to the hospital to give
birth and that there was severe bleeding during surgery, although she was transferred to another
hospital for treatment but died.

The decision of the health professional ethics committee, which determined that the defendant
committed a grave professional error, was reconsidered by the hearing panel of the Ethiopian
food, medicine, health care control, and administration authority, which determined that the
defendant did not commit any error, and such decision was approved by the FDRE Ministry of
health. Dissatisfied with those decisions, the victims' families filed a case to the FSC Bench,
alleging a fundamental error of law, but it was upheld. Such decisions are brought as a defense
by the defendant.

1% Epp v Dr. Tesfaye Hisillassie, FHC file no. 002030
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The FHC finally acquitted the defendant holding that;

“The evidence presented by the public prosecutor is contradicted by the evidence presented by the
defendant, and the expert witness presented by the defendant confirms that there is no professional fault

in the case.”

In the families of Late Artist Tamrat Desta v 4 Nurses in the Selassie Higher clinic;'®* the
investigation was launched after Tamrat’s family filed a claim in the AAPC, claiming that he
went to the clinic by himself in a car for treatment and received medical services and various
drugs, but he fainted and went to Dagmawi Menelik hospital for better treatment, but died while
traveling. No suspect gave any word as a suspect in the case.

According to the AAHPEC, "Tamrat sustained coronary artery narrowing, compute occlusion,
and blockage, and this is the cause of death, and there was no evidence that showed the drug
given to him caused his death.” The Committee noted that no evidence was discovered
demonstrating that the nurses verified that the deceased’s breathing and heartbeat were correct
by submitting cardiopulmonary resuscitation as they undertook the referral to the hospital. The
committee recommends that the professional licenses of two of the defendants be suspended for
six months, and they must present evidence that they use basic and advanced life support after

the suspension period expires, and the other two defendants were acquitted.

This decision contains no explanation for why two of the four defendants are at fault while the
others are not. The case is still pending because the FPP orders the two expert witnesses from the

committee members who make a recommendation to give their testimony.

In The families of Late Senayit Addis v the Galatisi Medium Clinic Professionals'%?; Senait's
family filed a claim with the AAPC, claiming that she was injured while walking around her
house by a sharp blade on her left heel and she was taken to the Galaxy Clinic for treatment and
received medicine in the form of an injection, but died on the scene. The families claimed that
the administration of the medicine in the form of injection was the cause of death since she had

previously suffered from asthma. No suspect gave any word as a suspect in the case

101

The families of Late Artist Tamrat Desta v 4 Nurses in the silassie higher clinic, AAPC File No. 1230/12.
1% The families of Late Senayit Adis v the Galatisi Medium Clinic Professionals, AAPC File but file no.is not given

for the case.
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According to the AAHPEC " The fact that the first defendant attempted to administer a service
while knowing that the clinic lacked oxygen, making it impossible to help the patient with
oxygen when the patient has the difficulty of breathing, failure to administer a drug to the patient
in the proper order, and failure to record medical history accounts to a serious ethical violation,
and his professional license is suspended.” However, the second defendant (the nurse) was found

not guilty."

Similar to the preceding case, there is no explanation in this decision for why the second
defendant was not at fault, although the second defendant admitted to assisting the patient under
the first defendant's order. Regardless, the case is still unresolved.

In The families of Late Fasil Takele v the professionals of Haleluya Clinic*®*; The investigation
was launched after Fasil’s family filed a claim with the AAPC, claiming that the deceased had a
small wound on his inner leg that resembled a bruise and was admitted to the clinic for treatment,

but he died in the process. No suspect gave any word as a suspect in the case.
The AAHPEC gives recommendations;

“It would have been preferable if he had been given a pill rather than a blood thinner because
giving the latter to the person who had driven in his car and admitted to the clinic as a serious and
imminent illness is not appropriate, and giving diclofenac intravenously to a patient who has allergic
(asthma) is more likely to cause allergic reactions, so alternative therapies such as tramadol or
paracetamol may be appropriate. Thus, the first defendant (the doctor) for ordering Diclofenac without
assessing the patient's previous medical history, the second defendant (the nurse) for administering the
medicine without proving the patient's previous medical history, committed professional errors, and the

third defendant is acquitted from the petition."”

However, the case is still pending and has not been resolved.

4.3 Challenges of Victims of Medical Malpractice in Accessing Justice

As we have seen in previous cases, many cases of medical malpractice are brought before

judicial or quasi-judicial bodies, and the vast majority of them fail for a variety of reasons. This

193 The families of Late Fasil Takele v the professionals of Haleluya Clinic, AAPC File but file no. is not given for

the case
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section seeks to identify the factors that hinder the ability of patients and their families to obtain

effective justice.
A. Lack of medical expertise on the part of the judiciary or quasi-judicial bodies

Most of the time, because they lack the expertise to appreciate medical issues, the judiciary and
quasi-judicial bodies, when confronted with cases requiring them to determine whether there is a
fault or not in the administration of treatment or other issues of medical malpractice, turn to
medical expert witnesses, rendering them unable or difficult to challenge or cross-check the
decisions of the Health Professional's Ethics Committee and making them dependent on those
committees decisions which can have an effect in the decisions of different cases of medical

malpractice.

For example, In Worknesh Debela v Professor Gordon Williams, The FPP closed the file without
further review based solely on the committee's comment that the removal of the petitioner's left
kidney was for her health and was done with her consent, and that the professional was not at
fault. In Like Belay v Black Lion specialized doctor The FPP closed the file without any
assessment and the need to receive the suspect's word on the case based its decision solely on the

committee's comments that there is no fault in the case.

Furthermore, in FPP v Dr. Tesfaye H/sillassie, the medical evidence indicates that the victim
died due to excessive bleeding after the stitches were detached during surgery, and the Health
Professional Ethics Committee confirmed a professional error in treatment administration,
prompting the FPP to charge the defendant. Whereas the Ethiopian Food, Medicine, Health Care
Control, and Administration Authority hearing panel, which reconsidered The decision of the
health professional ethics committee, which determined that the defendant committed a serious
professional error, was reversed, and such decision was approved by the FDRE Ministry of
Health and the FSC. Cassation division is the primary reason for the court to acquit the defendant

of the charge.

In FPP v 4Nurses; The FHC appellate division decided on the participation of the nurses as they
were assigned to follow up on the child they need to take note of the variations in the child's
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health conditions for further treatment and they ignore the baby's crying when told by her mother

this all makes them liable. However, determining their participation was difficult.***

These and similar other cases show that, because judicial and quasi-judicial bodies lack medical
expertise, they rely heavily on the opinions of medical experts to decide those and other similar
issues. As a result, victims of medical malpractice rely heavily on expert witnesses, particularly
the recommendations of the Health Professional Ethics Committee, which affect getting effective

justice in one way or another.
B. Delay of Proceeding

One of the components of access to justice is that disputes be resolved as soon as possible
because, as the well-known axiom goes: "justice delayed is justice denied." This indicates that
the concerned judicial and quasi-judicial bodies must decide on the disputed fact as soon as
possible, based on the reasonable procedure. However, most victims of medical malpractice are

unable to obtain an effective decision promptly.

For example, between the 2009 E.C. and before 2014 E.C., the AAPC received 30 claims of
medical malpractice. Among them, 23 files await decisions from the Health Professional Ethics
Committee; only on the 5 files where the committee has decided on the claim, the FPP has

ordered expert witnesses to provide their testimony; and 2 files await FPP decisions.*®

When we look at some other cases, For example, in Worknesh Debella v Professor Gordon
Williams, the victim claimed medical malpractice and brought the case to the Bethel police
station on January 20, 2008, E.C., but the FPP questioned the existence of the crime and closed
the file after four years without the need to receive the suspect's word on the case on August 12,
2012, E.C. In Like Belay v Black Lion Specialized Hospital: the petitioner claims cases of
medical malpractice to the Lideta sub-city police department on November 10, 2011, E.C and the
FPP decided to close the file after three years without the need to receive the suspect's word on
the case on April 04, 2014, E.C.

'* Interview with Haregewyin Hailu, a judge at FHC, who finally decide the case at the Appellate division ( Addis

Ababa, April 12, 2014 E.C)
1% Interview with Inspector Alebachew Fantahun, Head of Homicide investigation Unit, AAPC (Addis Ababa, May

03,2014 E.C)
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Moreover, in the families of the Late Artist, Tamrat Desta v 4 Nurses in the Selassie clinic; On
April 17, 2010, E.C., Tamrat’s family filed a case of medical malpractice in the AAPC. The
AAHPEC decides on the issue on February 19, 2012, E.C., but the FPP ordered two expert
witnesses to give their testimonies in addition to the committee's comments on July 8, 2012, E.C.
and the AAPC, after receiving the words of those expert witnesses, sends the file to the FPP on
December 1, 2014, E.C., and the case is still not decided.

In the families of the Late Mr. Fasil Takele v the professionals of Haleluya Clinic; On April 28,
2010, E.C, Fasil’s family filed a case in the AAPC against the professionals of Haleluya Clinic
and the AAHPEC decided on the issue on December 15, 2014, E.C. but it has not yet been
decided by the FPP and is still pending.

The preceding cases show that the Health Professional Ethics Committee, police, and FPP
offices, as well as the judiciary, all played a role in preventing victims from receiving prompt

decisions on their claims of medical malpractice.
C. Difficulty for Victims to prove the fault in medical malpractice cases.

There is no single and comprehensive law in Ethiopia that addresses how issues of medical
malpractice are handled, how evidence admissibility and relevancy are assessed, and how
liability or fault is established in cases of medical malpractice. As a result, judicial bodies weigh

evidence in medical malpractice cases using the same standard as other cases.'%

However, most health services in Ethiopia are provided behind closed doors, let alone to families
and friends, the victims themselves are frequently unconscious or may not see, understand, or
have knowledge of what is going on to aid in their evidence. Further treatment is provided
without the use of technology such as in-camera and other mechanisms, medical history is not
readable to laypeople, including lawyers who lack medical expertise, and evidence is highly
inaccessible for victims because it is available in the institution or health professional against
whom the claim is brought, which may be subject to abuse or disappearance, it is also difficult to
access medical expert witnesses in favor of the plaintiff.'*” According to FHPEC members, the

committee's main challenge in entertaining and resolving medical malpractice suits is the

1% Interview with Shiferaw abebe, a judge at FFIC (Addis Ababa, April 28, 2014 E.C)
7 Ibid
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disappearance, modification, disorganization, and unreadability of medical evidence or files, as

well as the lack of experts' consent to testify on some issues.*®®

This and other similar facts imply that addressing medical malpractice cases using the same
standard as other cases makes it difficult for victims to prove fault on the medical service,
putting them in a disadvantageous position to succeed in cases of medical malpractice. so this
obliges a separate regulatory framework that specifies the need for improved medical services is
required. For example, they should be supported by cameras or other technology services,
medical history should be recorded electronically, and so on, taking into account the country's

development, which will aid in the effective resolution of various cases of medical malpractice.
D. Informed consent is not highly appreciated

The application of the issue of informed consent is limited. For example, most of the time in
anesthesia and surgery medical services, medical personnel would require a signature even if no
information about the case was provided. ® Those consent forms are most of the time prepared
by one party, which is the health professional and institution, most of them are prepared to
protect their interests and leave the victims with no choice but to sign, so the law relating to this
issue needs to be redefined.™® In Worknesh Debella v Professor Golden Williams, The petitioner
claims her left kidneys were removed without her permission or consent, whereas the FHPEC
claims the removal was done for her good and with her consent, as expressed by her signature
and attested by the witness, and the FPP closes the case solely on the committee's
recommendation that the petitioner's left kidney be removed with her consent and for her health.
The decision, however, made no statement about whether the petitioner's left kidney is removed
after the petitioner has been given enough information to decide whether or not to have it
removed, or whether a reasonable person would have made the same decision if the relevant

information had been disclosed.

The FHPEC comments in Birhane Dinka v Alert Hospital with the simple phrase that the surgery
is performed after the victim's brother's signature. Despite the petitioner's claim that the victim's

1% Interview with Tinibite (n 75)
199 Interview with Shiferaw (n 106).

19 Interview with Daneal (n 80).
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brother arrives at the hospital later after the surgery and the professional forced her to sign a
paper with no information and even fails to inform her of the reason for signing the paper and the
treatment,'™* The committee did not specify whether the surgery is performed after the victim or
his family has obtained sufficient information to make an informed decision about whether or not
to proceed with the surgery. The FPP then closes the file solely based on the committee's
comment that there is no fault in the treatment and does not comment on the above-mentioned

issue, but it is being investigated to further investigation.

E. The law's failure to recognize or specify the liability of free service providers and

medical institutions for independent contractors.

The Civil Code provided two types of contracts: medical contracts and hospitalization contracts,
which could be considered the source of the physician-patient relationship in Ethiopia and
creates parties' respective obligations: the patient assumes the obligation of payment of the
required fees, and the medical practitioners and the institution assume the obligation of providing
medical care to the patient. Furthermore, Article 2651 of the Ethiopian Civil Code expressly
states that "the medical institution shall be civilly liable for the damage caused to a sick person
by the fault of the physician or auxiliary staff which it employs.” It necessitates a working
relationship between the physician who harmed the patient due to his/her negligence and the

institution itself.

However, some professionals or institutions travel from abroad to provide free medical services
at a specific time and location. Thus, in such a situation, what is the liability of those institutions
and health professionals when certain cases of medical malpractice occur is unclear in the law,
making it difficult for victims to obtain justice.™*? Related to this there are medical institutions
where some health professionals provide health services in their compound using the institutions'
resources without any employment relationship. In the absence of such contracts, victims of
medical malpractice can bring their claim against the specific professionals who caused the

damage as long as they can prove the necessary facts; however, it may be difficult for them to

! Interview with Birhane Dinka, A victim’s Mother (Addis Ababa, May 16, 2014 E.C).

12 Interview with Shiferaw (n 106).
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bring their claim against the institutions because the law stipulates the institutions' liability for

the professional faults of the professionals they employ.

F. The lack of clear parameters or regulations on which committees can base their

decisions on various complaints.

Practically, the respective Health Professional Ethics Committees hear cases based on three
standards: fundamental health professional ethics principles, main duties of health professionals
specified in Article 74 of the regulation and the scope of practices approved by The FDRE

ministry of health for each level of the specific profession.'*

When hearing complaints, the committee may summon the health professional or institution
against whom the complaint is lodged if sufficient evidence is presented.’** The respective
committees gather additional evidence from the defendant or any other concerned organ. If the
evidence presented in support of the complaint is insufficient, and there is reason to believe that
there is improper conduct based on the evidence gathered, the committee will conduct an in-
depth investigation.™> However, the standard or extent to which the committee believes there is

sufficient evidence to support the claim and the complaints is not specified.

The respective committees taking into consideration the seriousness, the nature of the fault, the
damage caused and other relevant issues decide on serious or less administrative measures
against the professional or the institution which is going to be proved the cause of such faults.
Serious administrative action is being taken when the fault or the misconduct causes grave health
injury or death, or if it has criminal responsibility whereas less administrative measure is taken if
the fault causes no injury or less injury to the health.® However, it is unclear in those provisions
what mechanism or parameters the committee should use to assess the seriousness and nature of

the fault, and whether the consequence of such fault on the victim's health is serious or minor.

3 Interview with Tinibite (n 75).

4 Regulation (n 10) Art.72 (2).

1> See AAHPEC and FHPEC Directive (n 78) Art.23 and Art. 22 Respectively.

116 See AAHPEC and FHPEC Directive (n 78) Art.33 (6-8) and 32(5-7) Respectively.
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In each directive, there is a list of acts that are subject to serious or minor administrative
measures.**” Accordingly, acts such as exceeding the limits set by a professional license or a
similar situation, providing treatment without proper examination, failing to follow the rules and
regulations expected of a health professional in any case, and so on are subject to fewer
administrative measures. Furthermore, this same directive stipulates to Prescribe unnecessary
treatment to patients, inadvertently causing mental and physical harm to patients and other

actions that are subject to punishment by serious administrative measures.

However, what is the standard for the committee to decide whether a professional act within or
exceeds the limits of the professional license, provides treatment based or not appropriate
examination, acts or does not act within the expectation of the profession, inadvertently inflicts
mental or psychical injury, what type of acts amount to dishonest or fraudulent activities in the

profession, and so on are not stipulated in the directives.

In practice, the committee makes decisions on the aforementioned and related issues on a case-
by-case basis, taking into account the professional's situation in administering the patient,
whether service is provided in remote areas due to a lack of necessary materials or in urban areas
where access for better treatment is available, whether the treatment is given in an emergency to
save a life, and so on, all of which are based on in-depth investigation and referral to other senior
experts from different medical associations and critical debate among members in understanding

and appreciation of each specific claim.™®

We can deduce from the preceding provisions that no structured and specific manual governs the
committee's each activity, which allows the committee to exercise broad discretion in evaluating

cases, creating a significant barrier for victims to succeed in their cases.
G. The respective committee's Lack of mandate to award damages to the patient

Depending on the severity of the misconduct, the Respective Committees may issue a verbal or

written warning, order training or work under the supervision of an experienced professional for

117 See AAHPEC and FHPEC Directive (n 78) Art.34 and 35 as well as Art.33 and 34 respectively.

18 Interview with Tinibite (n 75).
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some time, suspend or revoke a professional license, and so on.***According to such provisions,
the committee lacks the authority to award specific damages to victims of medical malpractice,
even if the committee discovers a flaw in the health institution's and professionals' administration
of the victim's treatment. As a result, to obtain an award of damages, the victim must file a
medical negligence suit in court, which takes yet another long time, resulting in the victim's

inability to obtain effective and timely justice.
H. A country’s level of technological advancement

Because the medical profession is complex, highly technical, and ever-changing, various
technologies are used to identify a problem, cure it, and provide effective health care. As a result,
the level of technological advancement in a country has implications for determining whether or
not there is an error in treatment administration as well as the cause of a given incident. For
Instance in The Families of Dr.Hiwot Mesfin vs. Amin General Hospital; in its professional
comment, The AAHPEC states that “the victim died of bleeding and leaves the cause of the
bleeding for further scientific investigation” This indicates that, due to the country's
technological advancement, it is difficult to determine the exact cause of death.’?® As a result, the
country's technological advancement has implications for determining the true cause of the
incident, demonstrating whether there is a fault or not in the administration of treatment, and

implications for obtaining effective justice.

119 See AAHPEC and FHPEC Directive (n 78) Art.33 and 32 Respectively.

120

Interview with Abrham Endalamaw, A public prosecutor at FDRE Ministry of justice (Addis Ababa, April 11,
2014 E.C)
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Chapter Five: Conclusion and Recommendations

According to Ethiopian law, the fault or negligence of a medical practitioner must result in
bodily harm or death for the health professional to be held civil or criminally liable. However,
establishing fault or breach of duty during medical treatments is difficult for the patient plaintiff,
and judicial or quasi-judicial bodies. It is up to the medical profession, not the courts, quasi-
judicial bodies, or the plaintiff, to determine whether or not a specific medical treatment
provided by a health professional or institution meets the required standards of care. As a result,
judges or claimants should seek expert witnesses or professional testimony from the relevant
field of study. Unfortunately, there have been allegations that expert witnesses in Ethiopia are
biased in favor of the defendant and are frequently reluctant to testify on behalf of the patient
plaintiff.

However, a committee has been formed at both the federal and Addis Ababa levels to examine,
investigate, and propose appropriate administrative measures in response to complaints about
substandard health services and incompetent and unethical health professionals, as well as to
propose policy directions aimed at providing long-term solutions to frequently lodged complaints
by identifying the root causes of those complaints and grievances.

There have been numerous allegations of medical malpractice against health professionals and
health institutions in Addis Ababa, but most of the time those claims fail due to a variety of
factors. One of these factors is the delay in resolving medical malpractice claims. This is because
the judiciary and quasi-judicial bodies lack the expertise to appreciate medical issues and require
a medical expert witness to determine whether or not there is a fault in the alleged cases of
medical malpractice, and the committees charged with determining fault in treatment
administration do not work full-time and do not have a strict procedure basis and also the
absence of structured and specific manual governs the committee's each activity, which allows
the committee to exercise broad discretion in evaluating cases, creating a significant barrier for
victims to succeed in their cases. Furthermore, even if the committees discover a flaw in the
health institution or professionals, they do not have the authority to award specific damages to
victims of medical malpractice. As a result, the victim must go to court to file a medical
malpractice suit which takes more time, preventing most victims of medical malpractice from

receiving effective justice promptly.
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Another factor is the lack of a single, comprehensive law addressing how medical malpractice is
handled, how evidence admissibility and relevancy are assessed, how liability or fault is
established in cases of medical malpractice, and so on, which causes the justice institution to
evaluate evidence of medical malpractice cases with the same assessment to other cases. further,
most health services are provided behind closed doors, without the support of camera or other
technology, and medical evidence is highly inaccessible for victims because it is available in the
institution or health professional against whom the claim is brought, which may be subject to
abuse or disappearance, and the lack of experts' consent to testify on some issues. This and other
factors make it difficult for victims of medical malpractice to establish their cases with clear and

sufficient evidence and win their cases.

The failure of the law to recognize or specify the responsibility or liability of free service
providers and medical institutions for the faults of independent contractors is another finding of
this study. According to the Ethiopian Civil Code, a working relationship must exist between the
physician who harmed the patient due to negligence and the institution itself. However, there are
medical institutions where some health professionals provide health services in their compound
using the resources of the institution with no employment relationship. In the absence of such
contracts, filing a claim against institutions may be difficult because the law holds institutions
liable for the professional faults of the professionals they employ. Further, some professionals or
institutions travel from abroad to provide free medical services at a specific time and location.
Thus, in such a situation, what is the liability of those institutions and health professionals when
certain cases of medical malpractice occur is unclear in the law, making it difficult for victims to

obtain justice.

Further, the country’s technological advancement, etc. is also another factor that has implications

for victims of medical malpractice in accessing effective justice.
Based on the findings of the paper, the following recommendations are forwarded:

> Because there have been numerous allegations of medical malpractice, the committee
charged with recommending comments to claims of various medical malpractice issues
must be independent, impartial, and meet on a regular basis at a defined time and place in

order to resolve those cases as soon as possible. Furthermore, such committee must have
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a clear and precise manual that explains how issues of various medical malpractices
should be addressed. How evidence to the complaint is collected and evaluated and how
to decide on various claims of medical malpractice. Further, the committees should be
empowered to award specific damages for victims of medical malpractice if a fault in the
administration of treatment is identified.

Because of the technicality and complexity of the cases, a separate and comprehensive
law is required that reduces the enormous burden on victims of medical malpractice to
prove faults in the administration of treatment and incorporates principles that shift the
burden of proof to the physician to prove there is no fault in the service once the victim
establishes some facts. Furthermore, the relevance and reliability of evidence in cases of
medical malpractice, should be reconsidered and the law should be clear in expanding
medical institutions' liability for injuries caused by independent contractors and non-
employee psychians, as well as psychians' and medical institutions' liability for free
services. Furthermore, the law should be written with a strong deterrent effect in mind
and kept up to date with the changing world.

Cases of medical malpractice must be resolved by a special tribunal in judicial bodies and
investigated by a separate department in quasi-judicial bodies due to the technical and
complex nature of the medical profession. Further, the judicial or quasi-judicial bodies
tasked with resolving the medical malpractice issue must have ongoing skill
improvement training in the field, as well as up-to-date knowledge on the subject, to
evaluate, appreciate, or challenge any unjust recommendations made by the expert
witness.

To ensure effective justice, the country should take concrete steps to better protect the
rights of medical malpractice victims. Among them are the medical services needs to be
improved. For instance, they should be supported by cameras or other technology
services, medical history should be recorded electronically, and so on, which will aid in
the effective resolution of various cases of medical malpractice, adopting a no-fault
option while taking the country's level of development into account, particularly for

victims who sustained a serious and irreparable injury, and so on.
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AnNnexes

I: Interview Questions
Questions for Medical Malpractice Victims or their Families

1. Have you or a member of your family been a victim of medical malpractice? If so, could

you please explain what, when, and how the injury occurred and the treatment was given?

2. Do you know that victims or your family members of medical malpractice have the right
to sue the medical practitioner and the health institution of the perpetrator of the act to be
compensated, obtain redress, or hold the perpetrator accountable for their actions? If the answer
is “yes," have you filed a claim with the appropriate authorities? Do you represent by legal

counsel in the process? If the answer is “No” why?

3. What kind of relief do you get if you file a claim with the justice system? How long does it

take to resolve the case? And what challenges did you face during the process?
Questions for Lawyers

1. Have you entertained or decided any medical malpractice cases, or have you represented
victims of medical malpractice in courts or other appropriate bodies? If so, could you please
provide a brief description of the case? What difficulties did you encounter during the process?

2. How strong and adequate are Ethiopian laws and regulations governing medical malpractice in

protecting the right of access to justice of victims of medical malpractice?

3. Do you believe that the rights of victims of medical malpractice to access justice are
practically protected? If the answer is yes, could you please explain it? What are the difficulties

if the answer is no?

5. What steps should be taken to combat medical malpractice and ensure victims' right to justice?
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Questions for Members of the Health Professionals Ethics Committee

1. Have any cases of medical malpractice been brought before the committee by victims or
justice organs? If the answer is yes, what type and how many cases were brought? What kinds
of decisions are made? What are the standards/parameters for dealing with these cases? How
long does it take the committee, on average, to decide on a case?

2. What will be done in the case of medical malpractice if the medical professional or institution

is found to be guilty or at fault? What solutions are provided to the victims?

3. What mechanisms does the committee employ to address claims and protect the rights of

victims of medical malpractice?
4. What were the committee's challenges in carrying out their duties and responsibilities?

5. What steps should be taken to address medical malpractice while also protecting victims'

rights to justice?

I1. Judicial and Quasi-Judicial bodies Decisions and Health Professional Ethics committee Directives
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