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Abstract

The international community was criticized when it decided to intervene, as in Somalia, Bosnia
and Kosovo, and when it did not intervene as in Rwanda. It was against this background that
Kofi Annan argued, in September 1999, in the defense of the individual sovereignty over state
sovereignty. He asked, ‘if humanitarian intervention is an unacceptable attack on sovereignty,
how can we respond to cases as Rwanda or Srebrenica?” In this sense, with the recovery of
Francis Deng’s 1996 “sovereignty as responsibility” concept, it would be possible to abrogate
the categorical imperative of traditional sovereignty; allowing the international community to
intervene when the state fails in its responsibility to protect its people against genocide, ethnic

cleansing, crimes of war and against humanity.

The study looks at the creation, development and eventual adoption of the ‘responsibility to
protect’ (R2P) norm, from an idea promulgated in the 1990s to the development of the norm,
and to the eventual adoption of a heavily restricted yet poignant principle at the 2005 World
Summit. There is considerable debate over the status and scope of the Responsibility to
Protect. On balance, most observers and states believe that it remains a political commitment
and has not yet acquired legal force. The purpose of this study is to critically examine the UN’s
responsibility to protect civilians in light of the intervention in the 2011 Libyan crisis. The
responsibility to protect has been central in the discussion of how to deal with the Arab spring
revolts that gave rise to civil war in Libya. In Libya, with the help of an UN authorized NATO
intervention, the Gaddafi authoritarian regime ended and the former rebel forces are now
leading the transitional process. Taking in to account the events in Libya, many have
questioned whether the concept of R2P was used not only to protect civilians, but also to fulfill

a desire, from the beginning of the mission, for regime change.

However, the study argued that it was very difficult to enforce the very intents and objectives
of Resolution 1973, because it was obvious enough that Gaddafi was prepared to continue to
slaughter his people in a civil war to retain power. Thus, even if some argued that the NATO
intervention in Libya acted beyond Resolution 1973, nevertheless, the study strongly argued
that the intervening forces have indeed stopped Gaddafi from marching on Benghazi and saved
thousands of lives.

Keywords: Libya, UN Resolution, Civilians, the Responsibility to Protect.

Vil



Q

e}

(@)

<

CHAPTER ONE

RESEARCH PROPOSAL OF THE STUDY
I.1.  INTRODUCTION
1.1.1. Background of the Study

At the dawn of the 21st century, the former Secretary-General of the United Nations, Kofi
Annan. al the United Nations General Assembly in 1999 and again in 2000 issucd a
challenge to the international community, “If humanitarian intervention is, indeed, an
unacceptable assault on sovereignty, how should we respond...to gross and systemic
violations of human rights that affect every precept ol our common humanity?™'. The

Canadian Government took up this challenge and supported the creation of the

International Commission on Intervention and State Sovercignty (ICISS).

In December 2001, after considerable consultation around the world, the ICISS published a
report cntitled The Responsibility to Protect (R2P)." The core tenant of the R2P is that
sovercignty entails responsibility. It recognizes the responsibility Lo protect population on
the part of both national governments and the global community. This drew on existing
thinking in the 1948 International Convention against Genocide, in which the United
Nations and its members recognized that there were times when sovereignty should be
disrcgarded to prevent crimes against humanity. It went further; however, in arguing that a
vital part of sovereignty was the responsibility of the state to protect its people, and that if
a government was either deliberately targeting part of its population, or failing through
inaction to protect them from serious harm, then it forfeited this sovercignty. The ICISS
then argued that if human rights were truly universal, then the responsibility to protect
population against massive human rights violations did not stop at state borders, but that
the international community was obliged to intervenc to uphold these rights in particular

cases. The idea of R2P gained widespread international acceptance when world leaders

" K. Annan. the Secretary-General of the United Nations, We the Peoples: The Role of the United Nations in
the Twenty-First Century, (known as the Millennium Report) Ch. 4. at 48, dehvered 1o the General
Assembly, U.N. Doc. No. A/534/2000 (Apr. 3,

“See, Report of the International Commission on Intervention and State Sovereignly. The Responsibility to

*1bid
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unanimously agreed at the United Nations 2005 World Summit and adopted it." Here, the
international human rights standards arc the foundation of R2P." States have an obligation
to protect their populations from massive human rights violations on the basis of
international human rights precepts.” Basic human rights principles were adopted in the
UN Charter and the Universal Declaration of Human Rights, and there is a substantial
body of international human rights laws. In addition, the protection of civilians during
armed conflict is well established in international humanitarian law. However, with the
advent of R2P. the international community accepted for the first time the collective
responsibility to act should states fail to protect population from genocide, ethnic

cleansing, war crimes, or crimes against humanity.

The Libya situation in 2011 has become the most famous instance of R2P being
operationalised.” On 26 February, the UN Sccurity Council adopted Resolution 1970,
which determined that “the widespread and systematic attacks ... against the civilian
population may amount to crimes against humanity ™ recalled “the Libyan authoritics’
responsibility to protect its population”™; imposed a variety ol sanctions such as an arms
embargo, travel ban and assets freeze; and referred the situation in Libya to the

International Criminal Court,

* Gee. the 2005 World Summit Outcome document, General Assembly Resolution 60/1, UN GAOR, 60th
Sess.. LN Doc AZ60/1..1 (15 September 2005)

* R. Cohen. The responsibility to protect: The Human rights and humanitarian dimensions P.1
* Ibid

“These erimes are defined with varying degrees of precision in international human righis Taw. Genocide 1s
the subject of the 1948 Convention on Prevention and Punishment of the Crime of Genoeide, which outlaws
actions taken “with intent to destroy, in whole or in part. a national, ethnical. racial or religious group.™
“War crimes” the founding statute of the International Criminal Court lists fifty such acts, including torture,
hostage-taking, mistreating prisoners of war, targeting civilians, pillaging, rape and scxual slavery, and the
intentional usc of starvation. The doctrine applics to such ¢rimes when they are committed in the course of
civil war or other internal conflict. “Crimes against humanity” include, according to the 1CC statute,
extermination. enslavement. deportation, torture, rape. extreme forms of discrimination and “other inhumane
acts of a similar character intentionally causing great suffering, or serious injury 10 body or to mental or
physical health. The term “cthric cleansing™ has more recently come into gencral usage and is the least
clearly defined of the four categories. It is understood 1o describe forced removal or displacement of
populations. whether by physical expulsion, or by intimidation through killing, acts of terror, rape and the
like: it is essentially one particular class of crimes against humanity.

* M. Emerson. The Responsibility to Protect and Regime Change: (December, 2011)

2



Gaddali’s lack of compliance with Resolution 1970, and his further attacks on civilians,
O S
then led to Resolution 1973 (of 17 March 201 1.

which authorized Member States “to
take all necessary measures ... o protect civilians and civilian populated arcas under
threat of attack”. In the Preamble to Resolution 1973, the following determination was
added: “Reiterating the responsibility of the Libyan authorities to protect the Libyan
population and reaffirming that parties to armed conflicts bear the primary responsibility

to take all feasible steps to ensure the protection of civilians™

&)
This thesis attempts to examine the UNSC Resolution 1973 on Libya in 2011, which
authorized the implementation of the R2P civilians form gross human rights violations. It
also looks the parameters of the concept, legal status and scope of the responsibility to
protect, and the responses of regional and international arrangements on Libyan crisis.

O

1.1.2. Research Questions

The Responsibility to Protect entails three  distinet  yel related  commitments: d
responsibility to prevent, to react and 1o re-build." The most controversial element is the
idea thal the international community, authorized by the UN Security Couneil, could
mount a military intervention in order to protect civilians from mass atrocity crimes. Thus,

o the thesis analyzes the intervention in Libya through the UNSC Resoluton 1973,
Consequently, in this regard 1 would like discuss the following questions; which is the
main rescarch questions.

% How the responsibility to protect begin and developed

% What does the responsibility to protect entail?

% When is that responsibility acquired?

Py % Who. precisely. has a responsibility to proteet?

% How the responsibility to protect reconcile, the protection of human rights, on the
one hand, and the principles of the UN charter such as: state soverelgntly, non-
intervention and non-use of force, on the other.

’ See, U.N. Security Council Resolution 1973, on Libya, U.N. Doc §/R1:5/1973 (FFebruary 7. 2011). The
resolution was adopted by a vote of ten to none. with five abstentions: Brazil. China. Germany, India, and
Russia
" See, the ICISS Report. cited above at note 2

Q.
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& Does the responsibility to protect mean a new name for h umanitarian intervention”

% What are the initial responses of regional and international community to the
Iibyan crisis?

& How crucial the UNSC intervention in Libya for the implementation of the
responsibility to protect through SC Resolution 19737

& What does the recent experience of the responsibility to protect in Libya signify in the
development of R2P?

% What does the experience of Libya imply about the relationship between responsibility to
protect and regime change?

# [s the UN Sccurity Council applying double standard for delivering on R2P?

darticularly in Syrian crisis?

1.1.3. Research Methodology

This thesis employs desk-based research method only. It will involve literature review by
way of referring to books on international law and politics, legal materials, scholarly
articles on journals, laws and other publicans as well as official documents. In the analysis
of official documents, closer serutiny of regional and sub-regional organization decisions
in the Libyan crisis, the UNSC Resolutions in Iibva and the various reports in relation to
the concept of the responsibility Lo protect takes the lions share. To understand recent and
current information that is relevant to the issue. on line (1nternet) sources will also be

emplovyed.

1.1.4. Objective of the Study
The main objective of this thesis is to examine the UNs’ responsibility to protect civilians
from massive human rights violations, particularly in light of the recent intervention in
Libya crisis through UNSC Resolution 1973. The rescarch discusses the origins and

evolution of the concept of R2P, and investigates the UNSC Resolution 1973.

1.1.5. Limitation and Scope of the Study

The Responsibility to Protect is an emerging concept designed to provide an international

framework of protection for civilians facing massive human rights violations. It was
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developed officially by an independent pancl of experts named the International
Commission on Intervention and State Sovereignty in 2001 and later endorsed by world
leaders at a UN Summit in 2005, Therefore, the concept 1s most reeent that, there are no
sufficient written materials and documents to be referred, apart from numerous reports. On
top of 1t, since the intervention in Libya was in recent times (201 1): it will be difficult to

have books and other printed material on the situation.

Therefore, the scope of the study is limited to examine the newly emerging concept the
responsibility to protect, and it particularly examines the implementation of the R2P in

Libya crisis through UNSC Resolution 1973.

1.1.6. Significance of the Study

The UN Security Council Resolution 1973, in the case of Libya, mentioned R2P, not
humanitarian  intervention, as the principle  that gutded  the intervention.  Unlike
humanitarian intervention, R2P aspires to ground national and international action in law
and institutions. Rather than compromising sovereignty. it harnesses the notion of
sovereignty as responsibility. Therefore, this thesis tries to show the parameters of the
concept of R2P to the academic community and practitioners involved in the subject area,
particularly by examining the UNSC Resolution 1973 which authorized intervention in
Libya crisis. Tlere, it is worth noting that. the experience of application R2P in Libya will
help the United Nations Sceurity Council for future cfforts 1o invoke R2P as grounds for
intervention and a reliable framework for future mternational diplomacy and protection of

civilians from massive human rights violations.

1.1.7. Literature Review

Weiss and Groves in their separate studies note that the responsibility to protect initiated
by the United Nations allowing military intervention into a State for humanitarian
purposes has long been a controversial topic yet the principle outlines the conditions under
which such intervention would be justified; one, that any military intervention must be for
a just cause; two, that the intervention should be authorized by the United Nauons

Sccurity Council (UNSC); three, that interventions should be carried out with the right
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intention through multilateral rather than unilateral means; and finally, that the

intervention must be conducted by proportional means. ‘L

Degiang. Seybolt and Stahn provide that the responsibility (o protect reverses and
modifics humanitarian intervention with; one, the responsibility to protect implies an
evaluation of issues from the point of view of those seeking or needing support, rather
than those who may be considering intervention; two, 1t acknowledges the fact that the
primary responsibility rests with the state concerncd that is only if the state is unable or
unwilling to fulfill this responsibility, or it is itsclf the perpetrator that it becomes the
responsibility of the interventional community to act in its place. Three, it means not just
the responsibility to react”, but as well the “responsibility to prevent”™. The responsibility
to prevent entails efforts to build a better carly warning system, root causc prevention and
economic, legal and threatencd sanctions.”> The responsibility to react applies to the
situations where preventive measures fails or the state concerned is unable or unwilling to
redress the situation, wherever possible, cocreive measures short of military intervention

. 3 . 13
ought first to be examined and generally preferable.

Thus, Degiang, for instance, states that military intervention when applied in extreme And
exceptional cases should be conducted under six threshold criteria; right authority, right
intention. last resort, proportional means, just cause and recasonable prospects. The
responsibility to rebuild means that it military intervention action is taken, there should be
a genuine commitment to help build a durable peace, and promoting good governance and
sustainable development. The three pillars of the principle of responsibility 1o protect
therefore include the first pillar which stresses that the state have primary responsibility 1o
protect, the sccond pillar addresses the commitment of the international community 10

provide assistance 1o states in building capacity to protect: and the third pillar focuses on

1 Weiss, Military-Civilian_Interactions: Humanitarian Crises and the Responsibility to Protect, (New
York: Rowman and Littlefield 2005); S. Groves “Obama Wrongly Adopts UN Responsibility to Protect to
Justify Libya Intervention™ (2011). March 31

TG Fvans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All, (Washington
D.C Brookings Institution Press 2008).

BC Dequigng “Humanitarian Intervention in International Law”, Wuhan University Journal of Philosophy
and Social Seiences 39 (2) (2000);. T Seybolt Humanitarian Military Intervention: The Conditions_for
Success and_Failure, (New york: Oxford Umversity Press 2007). € Stahn. “Responsibility to Protect.

Political Rhetoric or Emergimg Legal Norm?™ The American Journal of Iniernational Law 2007 101

6
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the responsibility on the international community to take timely and decisive action (0
prevent or halt genocide, ethnic cleansing, war crimes and crimes against humanity when

a state is evidently or manifestly failing to protect its populations.

Holzgrefe defines “humanitarian intervention as the threat or usc of force across state
borders by a state or a group of states aimed at preventing or ending widespread and grave
violations of fundamental human rights of individuals other than its own citizens, without
the permission of the state within whose territory force is applicd™."" In this definition,
non-forcible interventions such as the threat or use of cconomic, diplomatic or other
sanctions: and forcible interventions aimed at protecting or rescuing the intervening state’s
citizens arc clearly underscored. According to Degiang “humanitarian intervention is the
threat or use of force by a state, group of states, or international organization primarily for
the purpose of protecting the nationals of the target state from widespread deprivation of
internationally recognized human rights. Implicit in this definition is unilateral
intervention and multilateral intervention. Unilateral intervention refers to the use of force
or intervention exercised by a state or a group of states without authorization of the UN
Security Council. while multilateral  humanitarian intervention is the use of force
authorized by UN Security Council. Western and Goldsiein notes that humanitarian
intervention has benefited from the cvolution of international norms about violence
especially with the cmergence of “the responsibility to protect”, which holds the
international community has a special set of responsibilities to protect civilians by force, 1
necessary, from war crimes, crimes against humanity, cthnic cleansing, and genocide

when national governments fail to do 0.

The NATO implementation of no-fly Zone and humanitarian intervention beginning with
its first air strike in Libya was thrown into controversy. Not long after the UN Security
Council authorized international forces to protect civilians and establish a no-fly zone,
NATO seemed to go beyond its mandate as several of its members explicitly demanded

that Libyan lcader Muammar Gaddafi should step down. Despite the initial setbacks in

"1 Holzgrele and, R. Keohane, Humanilarian Intervention, Ethical, Legal and Political Dilemmas,
(Cambridge University Press 2003).

15 \ . - . . 5 - - ~ . . A
B Western and ) Goldstein “Humanitarian Intervention Comes of Age: I.essons from Somalia to Libya™.

(Foreign AlTairs 90 (6): 48-59,2011).
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Libya, NATO success in protecting civilians and helping rebel forces remove a corrupl
leader is commendable. NATO intervention in Libya reflects how the world has become
more commitled to the protection of civilians.'” Western and Goldstein argue that despite
this. the humanitarian intervention has accomplished the primary objective of Resolution
1973. 1t saved civilian lives by halting an imminent slaughter in Benghazi, breaking the
sicge of Misratah, and forcing Gaddali’s tank and artillery units to take cover rather than
commit atrocities. Despite the initial military setbacks and some frustrations over the
length and cost of the operation, intervention contributed to the end of the civil war
between Gaddafi and the rebels which otherwise might have been much longer and more

violent.

The UNSC Resolution 1973, thus, constitutes an unexpectedly broad authorization for the
use of force in Libya. For example. the mandate docs not allude to a time limit nor is it
substantially restrained. In respect of admussible measures. only occupation forces are
explicitly excluded, which means that the deployment of ground troops was generally
allowed as long as they did not seize effective control over parts of Libyan territory.
Although the authorization has a humanitarian mandate, 1t was not explicitly aimed al
regime change. The explicit and the declared objective of the resolution, that is, the
protection of civilians and civilian populated arca, allowed the military measures that
facilitated and advanced the overthrowing of the Gaddafi regime while protecting human
1'ighls.1? The violent reaction of the Libyan rcgime against the protests has been
condemned globally by international and regional organizations as well as by states and
NGOs. In other words, there was a gencral consensus that the regime’s reaction was
intolerable and constituted an evident and massive violation of human rights. With the
imminent threat of Gaddafi recapturing Benghazi and the rising fears that this would result
in massive civilian casualtics, the international community support for no-fly zone and the
authorization of measures which includes military actions for the protection of civilians

was overwhelming.

1o

T lbid

""M. Payandeh “The United Nations, Military Intervention and Regime Change in Libya™, Virginia Journal
of International Law 32 (2): 2012,
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1.1.8. Conceptual Clarification

The responsibility to protect (R2P); Describes an evolving concept about the duties of
governments 1o prevent and end unconscionable acts of violence against the people of the
world. Unlike humanitarian intervention R2P is much broader concept, and approaches the
issuc of state sovereignty in a very different way. The idea is that if a particular State were
unwilling or unable to carry out its responsibility to prevent human rights abuses, the
responsibility would have to be transferred to the international community, which would
then solve problems primarily via peaceful means (such as diplomatic pressure, dialogue,

sanctions) or, as a last resort, through the use of military forcc.

Mass atrocities; The four types of human rights abuse enumerated in the 2005 World
Summit Outcome Document are captured by the shorthand, “mass atrocity”™ or “‘mass
atrocity crime.” These are genocide, war crimes, cthnic cleansing, and crimes against
humanity. These crimes are defined with varying degrees of precision in international

human rights law.

1.1.9. Overview of the Chapters

The study consists of five chapters. Chapter one will set out the content and it highlights
the basis and arrangement of the study. The second chapter will look into how the concept
of the responsibility to protect articulated and progressively refined beginning mainly
from the triggering cvents the International Commission on Intervention and State
Sovereignty (ICISS) report to the 2005 UN World Summit Outcome Document. The
third chapter will discuss humanitarian intervention and the use of force under
international law, particularly within the UN Charter framework in light of the
responsibility to protect. The fourth chapter will discuss the international community,
regional and sub-regional bodics’ responses to the Libya crisis at carly stage and it
examines the UNSC Resolution 1973 on Libya, which authorized the implementation of
the R2P civilians form gross human rights violations. Under the final chapter, which is
chapter five, the study ends by concluding the whole discussion and by providing some

recommendations.
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CHAPTER TWO

THE ORIGINS, EVOLUTION AND ADOPTION OF THE ‘RESPONSIBILITY TO
PROTECT”

2.1.  Introduction

Over the last many decades. mass human rights violations committed against civilian
populations remain both a pervasive reality of global politics. and a fundamental threat to
international peace and security.'® In recent years, however, the international community
has found common ground in the conviction that all States have a responsibility to protect
their populations from mass human rights violations, and also the international community
must support States in meeting their responsibilities and, if the State manifestly fails, take

. )
appropriate measures to protect vulnerable populations.

Beginning from the work of Francis Deng and other contributors™’ and subsequent
development such as the International Commission on Intervention and Stale sovereignty
(ICISS) report entitled: the Responsibility to Prowct.” the High-Level Panel on Threats,
Challenges and Change, report entitled: A more secure world: Qur shared f'e,_x'pun.vi/')f[f(_]',"’"‘
the report of the then Secretary-General, Kofi Annan, entitled '/n Larger Freedom:
Towards Development, Security and Human Rights for AL and the 2005 World Summit

£ 24 e . - S
Outcome Document™ and other official documents arc the most significant for

conceptualizing the basic idea of the responsibility to protect. Therefore, the following

I &

. Atrocity Prevention and US National Sceurity: Implementing the Responsibility 1o Protect.
(htp:/'wwaw.stanleyfoundation.org/ .. /AtrocityPreventionPDB 111 pdl ) last visited on February 7, 2012

e . Asia-Pacific Centre for the Responsibility to Protect, The Responsibility 1o Proteet in Southeast
Asia, January 2009, p.6-7
(hitp://www.responsibilitytoprotect.org/files/R2P_in_Southeast_Asia%SB1%5D.pdf)  last visiied  on
February 8. 2012

B Deng et al. Sovercignty as Responsibility: Conflict_Management in Africa (Washington. D.C.
Brookings Institution Press. 1996)

' See. the 1CISS Report, cited above at note 2

“ See, Report ol the High-level Panel on Threats, Challenges and Change, A More Secure World: Our
Shared Responsibility, December 2004, (Hereinafter the High-Level Pancl Report)

“* See, Report of the Seeretary General, In Larger Freedom: Towards Development, Security_and Human
Rights for All, delivered 1o the General Assembly. UN. Doc. A/59/2005 (Mar. 21, 2005) (Heremalter the
Secretary-General Report)

" See. the Outcome Document, cited above at note 4

10
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chapler focuses on the various discussion of the genesis and development of the concept

of the responsibility Lo protect.

2.2.  Background and Genesis of the Responsibility to Protect

The failure of the international communily to protect victims of mass human rights
violations and to respond in a timely and effective manner to the horrific genocides such
as. in Rwanda in 1994 and in Cambodia two decades carlier, as well as to the mass murder
in Srebrenica in 1995, had raised disturbing questions both about political will and about
UN capacity to intervene.” Consequently, thinking about the nature of sovercignty and
the dutics of States began to shift in both academic and policy communitics.™ For
instance, the then UN Sceretary-General Boutros Boutros-Ghali in his reports; An Agenda

for Pcace: Preventive Diplomacy, Peacemaking and Peace-keeping, wrote;

v the time of absolute and exclusive sovereignty, however, has passed; its
theory was never matched by realitv. It is the task of leaders of States today to
understand this and 10 find a balance berween the needs of good internal

. v K 17
sovernance and the requirements of an ever more interdependent world...
& ) |

Subsequently, the work of Francis M. Deng and other contributors, the 1996 publication
of Sovercignty as Responsibility: Conflict Management in Afrrica,™ had provided an
explicit platform for the origins and evolution of the concept of the responsibility to
protccl.“'kj I'he authors assert that sovereignty can no longer be seen as a protection against
interference, but as a charge of responsibility where the state is accountable to both
domestic and external civilian populations.™ The book shows how that responsibility can
be exercised by States over their own population and by other states in assistance to their

5 z 11 o 5 s w4 . .
fellow sovercigns.” Sovereignty as Responsibility presents a framework that should guide

“* . Luck. The United Nations and the Responsibility to Protect, August 2008

"W, Burke-White, Adoption of the Responsibility to Protect University of Pennsylvania

" See. B. Boutros-Ghali, An Agenda for Peace: Preventive Diplomacy, Peacemaking and Peace-keeping
AAT2TT - S24110. 17 June 1992, Para. 17 (htp//www.un.org/docs/SG/agpeace.html) last visited on
February 12, 2012

1 Deng, cited above at note 20

2. R. Williamson, Sudan and the Implications for Responsibility to Protect, October 2009, P.1

. Deng, cited above at note 20, 1 review

" Ibid

29
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both national governments and the international community in discharging their respective
1'{:5p(msibiIila‘us.32 In other words, the book reframes the concept of sovercignty as
responsibility rather than right, and requires along with the benefits that attach to
sovercignly, States should bear responsibilitics toward their own citizens and  the

international community.

In 1999, the then UN Sccretary-General Kofi Annan posed, in a scries of persuasive
specches made the case about, the stark choice between standing by when violating human
rights were unfolding or intervening militanly even if Security Council authorization was
blocked,” 'which also had a great contribution for the overall development of the concept
of the responsibility to protect. Predominantly, the influential report in 2000 of the
Independent International Commission on Kosovo.” concluded that “the North Atlantic

33

Treaty Organization (NATQ) intervention was legitimate, but not legal, and
recommended that the General Assembly adopt a “principled framework for humanitarian
intervention which could be used to guide future responses to imminent humanitarian
catastrophes.”™* In September 2000, the Government of Canada. together with a group of
major foundations, mainly concerned with re-conceptualizing humanitarian intervention in
the wake of the Kosovo crisis and the Seeretary-General’s challenge to resolve the tension
between sovereignty and fundamental human rights, announced at the General Assembly
the establishment of the International Commission on Intervention and State Sovereignty
(IC188)."

In December 2001, the ICISS presented a report entitled The Responsibifity (o Protect™ o
the UN Sceretary- General (hereinafter the ICISS Report). The aim of the ICISS Report,
in gencral, was Lo shed new light on the long-standing controversy around the so-called

“right of humanitarian intervention™ the question of when, if ever, it is appropriate for

Y bid

" See. the Question of Intervention: Statements by the then Secretary-General Kofi Annan. United Nations
New York December, 1999, “Two Concepts of Sovercignly,” Address to the 54th Session of the UT
General Assembly, September 20. 1999,

" See. the Independent International Comnussion on Kosovo, the Kosovo Report: Conflicl, International
Response, Lessons Learned (2000).

“1d. P 289

“1d. P10

" See. the IC1SS Report, eited above at note 2, P VI the

*lbid
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States to take coercive and in particular military action, against another State for the

% . i ) . 19
purposc of protecting people at risk.

Significantly, the concept of the responsibility to protect besides the ICISS Report, far-
reaching and further treated differently, mainly in the three documents associated with its
evolution and progress, namely, the High-Level Panel on Threats, Challenges and Change,
A More Secure World: Our Shared Responsibility; In Larger Freedom: Towards
Development, Security and Human Rights for All; and the Outcome Document of the
2005 World Summit. However, the concept of the responsibility to protect used by these
different documents vary extensively with respect to scope. prerequisites and means of
responsibility. Therefore, in order o have a better understanding of the development of the

concept, the next sections will discuss cach of these essential documents.

2.2.1. The Report of ICISS, The Responsibility to Protect

The Responsibility to Protect, the 2001 report of the ICISS, attempted to resolve the
tension between the competing claims of sovercignty and human rights by building a new
consensus around the principles that should govern the protection of endangered
pcoplcs."’” The Report formulated an alternative principle of “the responsibility to protect,”
focusing not on the “rights” of outsiders to intervene but on the “duty™ of all States to
protect people at risk." In other words, the R2P reframes the debate surrounding
intervention from rights 1o intervene to suggest that the international community has a
responsibility to intervene in humanitarian catastrophes to protect civilian people. The
ICISS Report essentially developed the concept of responsibility to protect to solve the

.

legal and policy dilemmas ol humanitarian interventions,

 bid

AL Bellamy and N, Wheeler, Humanitarian Intervention in World Politics

" bid
(. Stahn. “Responsibility 1o Protect: Political Rhetoric or Emerging Legal Norm?” The Amencan Journal

13



2.1.1.1.  The Approach of the ICISS Report on State Sovereignty

Here, before looking at the ICISS new way of understanding State sovereignty, the thesis
will discuss bricfly about sovercignty. The general perception of the concept of
sovercignty as it is thought of today, particularly as to its core ol a monopoly of power for
the highest authority of what evolved as the “Nation-State,” began with the 1648 Treaty of
Westphalia.™ The study found persuasive the definition of sovereignty and its problems

given by one United States government official;

Historically, sovercignty has been associated with four main characteristics:
First, a sovereign state is one that enjovs supreme political authority and
monopoly over the legitimate use of force within its territory. Second, it is
capable of regulating movements across its borders. Third, it can make its
Joreign policy choices freely. Finally, it is recognized by other governments as an
independent entity entitled 1o freedom  from external - intervention. These
components of sovereigniy were never absolute, but together they offered a
predictable Joundation Jor world order. What is significant today is that cach of
these components — internal authority, border control, policy awtonomy, and
non-intervention —is being challenged in unprecedented ways. 2

Thus. the concept is normally used to encompass all matters in which cach State 1s

permitted by international law to decide and act without intrusions from other sovereign

States.”> These matters include the legal identity of a State, the choice of political,

cconomic, social, and cultural systems and the formulation of foreign policy, and the

 The “Treaty of Westphalia™ is the Peace Treaty between the Holy Roman Emperor and the King ol France
and their Respective Allies. Oct. 24, 1648, Sce. K. Gorden. the Origing oft Westphalian Sovercignty, A
Westphaliun nation-state has two main characteristics: a specilic area of land which is considered part of the
nation, called territorality, and a ruling structure that has the ultimate power to rule over the nation withoul
yielding to any external agency. The latter provision 1s especially important: 1o be & sovereign nation,
authority cannot come from ouwtside the state. Conversely. the authority ol a Westphalian nation-state s
limited to the boundaries that define the nation’s territory. This concept is called territonal integrity, and is
an important aspect of relations between two Westphalian nation-states. As time passed, this developed into
notions of the absolute right of the sovereign, and what we call “Westphalian sovercignty.” last visited on
February 18, 2012

“See. R Haass, Existing Rights. Evolving Responsibilities. Remarks at the School of Foreign Service and

the Mortara  Center  for  International Studies,  Georgetown University, at - 2,
(hitp: www. georgetown.edw/sis/documents/haass_sovercignty.pdf) last visited on February 18, 2012
"W Thomas and 1. Hubert The Responsibility to Protect. Research, Bibliography, Background, Ouawa:

International Development Research Centre, (2001)
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scope of the freedom of choice of States in these matters is not unlimited: it depends on

developments in international law and international relations. ™

Here, at this juncture the thesis discusses the new approach of State sovercignty in the
eyes of the ICISS Report. One of the most significant achievements of the ICISS Report
was Lo re-characterize State sovereigniv as implies ."(.’Spt).".’.\'.‘hi."ff)’.F Thus, the ICISS
Report affirmed the notion that sovereignty entails not just rights, but insisted that it also
encompassed a State’s responsibility to protect civilian populations within and outside

borders. The ICISS Report under its core principles provides that:

State sovereignty implies responsibility, and the primary responsibility for the
protection of its people lies with the State itself. Where a population is suffering
serious harm, as a result of internal war, insurgency, repression or State failure,
and the State in question is unwilling or unable to halt or avert it, the principle of

i i . 4 i R 48
non-mitervention vields 1o the international responsibility (o protect.

As a result, the 1CISS Report recognized that the main (the primary) responsibility to
protect resides or lays with the State whose people are dircetly affected by conflict or
massive human rights violations,” and that it is only if the State is unable or unwilling to
fulfill this responsibility, or is itself the perpetrator, that it becomes the responsibility of
the international community to act in its place.” Gareth Evans, one of the co-chairs of the

ICISS Report explained the approach as follows:

L We sought to turn the whole weary debate about the right to intervene on its
head, and to re-characterize it not as an argument about the ‘right” of state 1o
anvthing, but rather about their ‘responsibility’ — one to protect people at grave
risk: the relevant perspective we argued. was not that of prospective inierveners

but those needing support. The searchlight was swung back where it always

Jid
""See. the ICISS Report. cited above at note 2. P X1

BEY lhi‘,l

_” 1d, Para.2.30
bid
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should be: the need to protect communities from mass killing and ethnic

‘ 3 ]
cleansing, women from systematic rape and children from starvation ...

Here, the intention ol the change of terms. from “the right to intervene”™ to “the
responsibility to protect”, is to foster a change in perspective, avoiding privileging claims
of the potentially intervening States over the point of view of those secking support, and
also 1o escape the traditional focus on the act of intervention, providing a good support for
the need of preventive effort or subsequent follow-up assistance.” Therefore, the ICISS
report sought to bridge the gap between intervention and sovereignty by introducing a
complementary concept of responsibility, under which responsibility 1s shared by the

. 5 : . L83
national State and the broader international community.™

2.1.1.2.  The Responsibility to Prevent, React, and Rebuild

The other most important contribution of [CISS Report is its assertion  that the
responsibility to protect encompasses not only the responsibility to react, but most
importantly the responsibility to prevent and the responsibility to rebuild.™  Thus,
according to the 1CISS Report, the iternational community’s ‘responsibility Lo protect’
has three dimensions. These are:™ The responsibility to prevent ( to address both the root
causcs and direct causes ol internal conflict and other man-made crises putling
populations at risk.). the responsibility to react (to respond to situations of compelling
human nced with appropriate mcasurcs, which may include coercive measures like
sanctions and international prosccution, and in extreme cases military intervention.) and
the responsibility to rebuild (to provide, particularly afier a mulitary intervention, full
assistance with recovery, reconstruction and reconciliation, addressing the causcs of the
harm the intervention was designed to halt or avert). Thus, unlike humanitarian

intervention which involves the use of armed force, the parameters of the concept of R2P

UG Bvans, The International Responsibility to Protect: the Tasks Ahead, Address to Seminar on Africa’s
Responsibility to Protect, The Centre for Conflict Resolution, Cape Town, 23 April 2007

I Bogliolo, “The Responsibility 1o Protect and the Legality of Using Force,” Human Security Journal
(2009) Volume: 8. Pages: P. 22

O Stahn, cited above at note 42, 1103

" See. the ICISS Report, cited above atnote 2, Ch. 3,4 and

Td.POXIL 3
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is about much more than military intervention and, include action to prevent conflict as

well as assist and re-construct alter the event.

2.1.1.3.  The Guiding Principles for Military Infervention

Here, even if the ICISS Report made very clear that. prevention is the single most
) | £

important clements among the above three dimension of the R2P.™ however, if preventive

measures lail to resolve a situation, then i extreme and exceplional cases, the

responsibility to react may involve the need to resort to military action.™

Therefore, the ICISS Report came up with six principles in order to justify or legitimacy
S . . " 5 . ; o 59
of military intervention: the "just cause" threshold,” the four precautionary principles,

b . ; G )
" The four precautionary principles are right

and the requirement of” "right authority.
intention, last resort, proportional means and reasonable prospects. In addition, the 1CISS
Report listed a number of operational principles o be followed. These included the need
for clear objectives, a common military approach among partners, and an aceeptance of
limitations and rules of engagement which fit the situation.”’ Nevertheless, the R2P
criteria themselves are somewhat ambiguous and leave room for interpretation. Therefore,
there 1s a hidden tension over what is more important: the criteria or the competent and

enduring authority. Here, the following scetions will discuss these six principles m brief.

A. Just cause

In the ICISS’s view, military intervention for human rights protection purposcs is justified
: = s ! - 62
in two broad sets of circumstances, namely n order to halt or avert human suffering:”
Large scale loss of life, actual or apprehended, with genocidal intent or not, which is the

product cither of deliberate state action, or state neglect or nability to act, or a lailed state

lbid. PN A

"Id P31 Para 410
Hd, P

bid

" Ibid

“Hd, PX1

“d, PXIL (A and B)
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situation; or Jarge scale “ethnic cleansing,” actual or apprehended, whether carried out by

killing, forced expulsion, acts of terror or rape.

Obviously, if cither or both of these conditions are fulfilled, subsequently the “Just cause”
principle satisfied that. the decision to military intervention is justified or legitimate. Here,
the ICISS’s intention is to allow intervention only in situations of extreme need and

v ; o i y i 63
irreparable harm so as to limit the exceptions Lo the principle of non-intervention.”

B. The Four Precautionary Principles

Here, in addition to the just cause principle, the 1CISS Report recommended four
precautionary prineiples so as to justify military intervention. These are: right intention®™
(the primary purpose of the intervention, whatever other motives intervening States may
have must be to halt or avert human suffering. Right intention is better assured with
multilateral operations, clearly supported by regional opinion and the victims concerned),
last resort™ (military intervention can only be justified when cvery non-military option for
the prevention or peaceful resolution of the crisis has been explored, with reasonable
grounds for believing lesser measures would not have succeeded), proportional means®
(the scale. duration and intensity of the planned military intervention should be the
minimum neeessary to secure the defined human protection objective), and reasonable
prospects”’ (there must be a rcasonable chance of success in halting or averting the
suffering which has justified the intervention, with the consequences of action not likely to

be worse than the conscquences of inaction)
C. Right Authority

The last principle which perhaps 1s the most important one is “right authority”. The 1CISS

Report addressed the 1ssue of which body should be charged with authorizing military

0188 Report (2001) Para 4.18-19
UL POXTL 2 A
“ld.PXIL 2B
"ld.PXIL 20
AP XL 2 D
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interventions. The ICISS Report is clearly in favor of the UN Security Council. It provides

that:;*"

There is no better or more appropriate bodv than the United Nations Security
Council to authorize military intervention for human protection purposes. The
task is not to find alternatives to the Securitv Council as a source of authority,
but 1o inake the Security Council work better than it has. Security Council
authorization should in all cases be sought prior to any military intervention
action heing carried out. Those calling for an intervention should formally
request such authorization, or have the Council raise the matier on its own
mitialive, or have the Secretarv-General raise it under Article 99 of the UN

Chariter.

However. the question that comes to one’s mind is. what if the UN Security Council failed
to vole to authorize while all the other principles are satisfied. This is exactly the issuc that
had to be confronted with Kosovo in 1999 when all the elements of a horrific new cthnic
cleansing operation were falling into place, Russia and China, however, made it cqually
clear that they would not sanction any use of Torce against the authorities in Belgrade
because they viewed Kosovo's crisis as an internal problem for the Federal Republic of
Yugoslavia.” Conscquently, when the Security Council rejects a proposal or fails to deal
in a reasonable time for matters of military intervention, the TCISS Report recommended

some alternative operational system:

Consideration of the matter by the General Assembly in Emergency Special
Session wnder the “Uniting for Peace” procedure: and action within area of
Jurisdiction by regional or sub-regional arganizations wunder Chaprer VI of the
Charter, subject to their seeking subsequent authorization from the Security

. . 70
Council.

H8

Ibid

o ; the Responsibility — Not 1o Veto: A Way  Forward 2010
(hup: www.globalsolutions.org/files/public/./RN2V_ White Paper CGS.pdh) last visited on February 20,
2012

See. the [CISS report, cited above at note 2, PXILL 3(E(T and 11))
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Therefore, the ICISS Report, besides the UN Security Council, explicitly mentions and
recognizes the possibility of military intervention through the authorization of the General

Assembly or outside of the UN framework, by regional or sub-regional organizations.

2.3.  The United Nations and The Responsibility to Protect

2.3.1. A More Secure World: Qur Shared Responsibility

The concept of the responsibility to protect, as developed in the ICISS Report, was then
considered by the Secretary-General’s High-Level Panel on Threats, Challenges and
Change report entitled: A more secure world: Our shared responsibility. (Hereinafter the
High-Level Panel Report),”' convened by the then Secretary-General Kofi Annan in order
to evaluate the adequacy ol existing policies and institutions with regard o contemporary
threats to international peace and sceurity. The High-Level Panel wreated the responsibility

1o protect in two parts of its l‘C]’lUI‘I.T"'

The High-Level Pancel Report mentioned the nexus between sovereignty and responsibility
in the opening pages and subsequently developed the outline of the R2P in the context of
the use of foree, in a section entitled "Chapter VII of the Charter of the United Nations,
internal threats and the responsibility to proteet.™” Similar to that of ICISS Report, the
High-T.evel Panel Report highlights the responsibility of the State for the wellbeing of its
people as well as the collective international responsibility to protect civilians {rom

. . . i 74
massive human rights violations.

Morcover, the High-Level Panel Report confirms the competence of the Security Council
1o act under Chapter VII of the U.N. Charter when massive human rights violathions occur,
and develops criteria for the legitimacy of the use of force similar to those suggested by
the ICISS Report, and also urges the permanent members to refrain from using the veto in
cases of genocide and large-scale human rights abuses.”” However, the debate about the

responsibility to protect ook a new turn in the High-Level Pancl Report, where it directly

" Sce. the High-Level Panel Report, cited above at note 22
1d, Para 29-30 and Para 199-203

*lbid

bid

*Id. Para 207 and 256
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Freedom: Towards Development, Security and Human Richis for All (Hercinafier the

Seerctary-General Report)."!

The Sceretary-General, inaddition to development, security and human rights, which form
the backbone of his report, he also includes recommendations on the concept of
responsibility to protect. In the section entitled freedom to live in dignity, the Sceretary-
General recommended that States embrace the merging norm of the responsibility to

protect;

LWhite T am well aware of the sensitivities involved in this issue, | strongly

agree with this approach. 1 believe that we must embrace the responsibility 1o

protect, and, when necessary, we must act on if ... W
Here, the concept of R2P was removed from the section on the use of force and placed in
the section dealing with freedom to live in dignity, so as to detach the idea of
responsibility from an automatic equation to armed force.™ The Secretary-General placed
stronger emphasis on the need to implement the responsibility to protect through peaceful
means.”  Accordingly. unlike the High-Level Panel Report which  discusses  the
responsibility to protect in the context of the use of force, the Sceretary-General returns to
the broader understanding of the cancept by placing his assessment of the responsibility to
protect to promete the commitment of all nations for the principles of human dignity and

. 83
the rule of law.™

However, with regard to the use of force, similar to that of the High-Level Panel report,
the Secretary-General also focuses on the UN Sceurity Council and does not discuss the
possibility of humanitarian interventions without authorization of the UN  Security
Counctl. Morcover, the Seeretary-General recommended, similar to the High-Level Panel
report. five principles when the UN Sccurity Council authorizes or endorses the use of

military force,

*' See. the Seeretary-General Report, cited above at note 23

“1d, Para 13

' See, C. Stahn, cited above at note 42, P. 107

M d

" See., the Seeretary-General report, cited above al note 23, Para. 133
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Document). which was formally adopted by the General Assembly in Resolution 6071

9]
(2005).”
In Paragraphs 138-140 of the Outcome Document, Heads of State and Government
unanimously affirmed that cach individual State has the responsibility to protect its
populations {rom genocide, war crimes, crimes against humanity, and ethnic cleansing,
including the prevention of such crimes.” They further agreed that States should assist
¥ others States in excercising their rcspnnsibilily,‘H In addition. they alfirmed that the
international community has the responsibility to take actions using peaccful means (o
protect populations from massive human rights violatons: and when a State fails 1o
protect its population from such violations, they agreed to take collective action, in a
timely and decisive manner, through the UN Security Council, in accordance with the
S Charter.” The paragraphs are worth citing here in full:™
138, LEach individual State has the responsibility 1o protect its populations
from genocide, war crimes, ethnic cleansing, and crimes against humaniry.
This responsibility entails the prevention of such crimes, including their
incitement, through appropriate  and necessary ineans, We accept thai
. responsibility and will act in accordance with it. The international community
should, as appropriate, encourage and help States 1o exercise  this
responsibility and support the United Nations in establishing an early
warning capabilify.
139. The international community, through the United Nations, also has the
responsibility to use appropriate diplomatic, humanitarian and other peacefil
o means, in accordance with Chapters VI and VIII of the Charter, to help to

protect populations from genocide, war crimes, ethnic cleansing, and crimes
against humanity. In this context, we are prepared (o take collective action, in

a timely and decisive manner, through the Security Council, in accordance

2 See. the Outeome document. cited above at note 4
i v 1.
Id. Para 138
“d
M d
d
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with the Charter, including Chapter VI on a case-by-case basis and in
cooperation with relevant regional organizations as appropriate, should
peaceful means be inadequate and national authorities are manifestly failing
to prolect H?c*."f','mpufcm'w-i:s‘_/i'u.'n genocide, war crimes, ethnic cleansing, and
crimes against humanity. We stress the need for the General Assembly to
continue consideration of the responsibility o protect populations from
genocide, war crimes, ethnic cleansing, and crimes against humanity and its
implications, bearing in mind the principles of the Charter and international
fene. We also intend 1o commit ourselves, as necessary and appropriaie, 1o
helping States build capacity 1o protect their populations from genocide, war
crimes, ethnic cleansing, and crimes against humaniny and to assisting those

which are under stress before crises and conflicts break out.

140, We fully support the mission of the Special Adviser of the Secretary-

General on the Prevention of Genocide.

Here. the thesis examines whether or not the Outcome Document explicitly mention
the three dimensions of R2P as it articulated under ICISS Report, particularly the

responsibility to prevent and react.

Regarding the idea of the responsibility to prevent, the Outcome Document paragraph 138
states that ““...this responsibilitvy entails the prevention of such crimes, including their
incitement. through appropriate and necessary means...", 1lere, the significance of the
ICISS Report, which attributed to prevention again perceived as the cornerstone in the
Outcome Document. Gareth Evans asserts that, “as cvery relevant document from the
ICISS Report to the Outcome Document makes abundantly clear, R2P 1s about taking

3 i 5 . - . 7
effective preventive action, and at the carlicst possible stage.

The responsibility to react is taken up in paragraph 139, which states plainly and
unconditionally that "...the international community, through the United Nations, also has

the responsibility to use appropriate diplomatic, humanitarian and other peac eful means,

G Fvans. The Responsibility to Proteet: An Idea Whose Tune Has Come ..Gone? P, 290-91
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in accordance with Chapters VI and VIII of the Charter, to help to protect populations

Sfrom genocide, war crimes, ethnic cleansing and crimes against humanity....”" This

sentencee sugeests that the idea of responsibility to react enjoys at least some acceptance

é 5 3 . - 9N
with regard to measures falling short of the use of force.™

Here, the Outcome Document, despite the fact that it acknowledges the concept of the
responsibility to protect, but it demonstrates significant restraint with regard to the
responsibility of the international community.” While the 1CISS Report applied to “large

vy 100

scale loss of life,” or “large scale “ethnic cleansing, the Outcome Document limits the

scope ol the responsibility to protect to four international crimes only (genocide, war
crimes. ¢thnic cleansing, and crimes against humanity), as opposed to ICISS’s criteria.
Regarding these spectfic erimes, R2P theorists have usually argued that R2P must stay
focused on imminent large-scale erimes. as trying 1o solve everything leads to solving
nothing,'”" Morcover, the criteria for military intervention, as indicated in the ICISS or the
High-Level Panel Reports, were not expressly adopted by the UN General Assembly in
the Outcome Document. According to Weiss when endorsing the R2P principle without
adopting criteria for the use of force and insisting upon the UNSC authorization, the UN
General Assembly has adopted “R2P-lite’. 'Y Thus, it seems that, the UN Security Council

remains free to decide whether or not to launch a military intervention,

" Stahn, cited above at note 42, P 109, Here. even if the Outcome Document does not explicitly mention
the concept ol the responsibility to rebuild or reconstruct, the Heads of State and Government merely
expressed their intention 1o commit themselves, .. .as necessary and appropriate, 1o helping States build
capacity 1o protect their populations from genocide, war crimes, cthnic cleansing and crimes against
humanity and to assisting those which are under stress before crises and conflicts break out." Therelore, the
issuc ol posi-intervention engagement was mainly addressed in institutional terms, namely, through the
creation of the Peace-building Commission, which was specifically established 1o address the challenge of
helping countries make the transition from conflict to stabihity and peace

" M. Payandeh, cited above at note 80, P, ¥

"™ See. the 1C1SS report, cited above at note 2, Para. 4.19.

G Evans, The Responsibility 1o Protect: Ending Mass Atrocity Crimes Once
Brookimgs Instutution, 2008), P. 64

M Wess, TR2P afler 911 and the World Summit™ (2006-2007) 24 Wisconsin International Law Journal 750
Here, even il the Outcome Document did not adopt literally all the six principles for military intervention
(right authorty, just cause. right intention, last resort, proportional means and reasonable prospects) as it
proposed by ICISS, some of the principles have been accepted by the UNGA when adopting the World
Summit Outcome. For instance, Paragraph 139 provides that the right authorty to decide on military
intervention is the UNSC " We are prepared (o take collective action, in a timely and decisive nanner,
through the Security Council, in accordance with the Charier. including Chapter VI, on a case-hy-case
basis and in cooperation with relevant regional organizations as appropriate...”. The same paragraph
establishes the threshold criterion, referred to as the just cause criterion, when “peaceful means are

d for All (Washington:

26



O

Here, the Outcome Document does not explicitly provide that intervention could only
happen with authorization by the UN Security Council; rather it leaves the door open to
unilateral responses through its "case-by-case" basis of collective security and a qualified
commitment o act in cooperation with regional organizations as appropriate.'” Thus, the
meaning the Outcome Document, distinguished from the responsibility driven approach of
the IHigh-Level Panel Report towards collective security,'™ in which the later
recommended that, a collective international responsibility to protect is only exercisable
by the UN Sccurity Council. Morcover, the United Nations Sccurity Council, a year later,
in 2006. unanimously reaffirmed the R2P in Resolution 1674, which stated the
Council’s determimation to protect civilians in Darfur. The Seeretary-General has vowed

to operationalize the R2P and translate the principle from words to actions,

In general, in the Outcome Document. the scope of R2P has been narrowed to four
international crimes compared to what the ICISS Report offered. All Heads of States and
Governments acknowledged their primary responsibility to protect their population against
genocide, war crimes; cthnic cleansing and crimes agamnst humanity. The international
community recognized the duty to help the State to fulfill its responsibility by using all
non-cocrcive means available. Regarding the responsibility to react, it belongs to the
UNSC and in cooperation with regional organizations to decide on a case by casc basis
which cocreive means it could adopt when the state is manifestly failing to protect its

population from thosc four international crimes,

inadequaie and national anthorities are manifestiv failing o protect their populations from genocide, war
crimes. ethnic cleansing and crimes agamst fuonanin”. The other criterion “last resort” (which stated that
every non-military option for the prevention or peaceful resolution of the ¢risis has been explored before
considering military means), was actually included in the World Summit Qutcome when indicating
Cshonld peaceful means be inadequate..

M4 Stahn, eited above at note 42, P 109

M Qee. The High-Level Pancel report. cited above at note 22, P, 103
TN SC Resolution 1674 adopted by the SC at s 54307 meeting (28 April 2000) 5430th meeting UN Dog
SIRES 1674 (2006) Recalling also 1ts previous resolutions..and 1674 (2006) on the protection ol civilians in
armed conllict, which reaffirms inter alia the provisions of paragraphs 138 and 139 of the 2005 United
Nations World Summit outcome document.
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2.3.4. Other Relevant Documents
In addition to what the thesis discussed and analyzed so far, there are also other relevant
documents that contribute a lot for the evolution and progress, and shown support for the
concept of the responsibility to protect as articulated in the Outcome Document. For
instance, on 12 January 2009, UN Sccretary-General Ban Ki-moon released the first
comprehensive  document on the R2P entitled “Implementing  the Responsibility to
Protect. '™ The document clarifiecs how to understand R2P and outlines measures and
actors involved in rendering the norm operational. In this document the Secretary-General
detailed what is now referred to as the “three pillars” of R2P approach, namely 1) the
protection responsibilitics of the state, 2) international assistance and capacity building,
and 3) timely and decisive response to prevent and halt genocide, ethnic cleansing, war

crimes and crimes against humanity.

It was an opportunity for all UN member states to engage in a constructive discussion on
this document and also to signal real commitment on how to address. in the words of the
Secretary-General, the "gaps i capacity, will and imagination” necessary o turn R2P

5 187 s . . i r
from words to deeds.'”” There was much discussion on the challenges to implement this
agenda, but member States sent a clear message that preventing mass human rights

. : : .. . = W ; )%
violations is a moral duty and a political commitment for the United Nations. "

The Secretary-General released two additional reports in July 2010 and June 2011 in
advance of General Assembly Debates on the Responsibility to Protect. On 14 July 2010,
Seerctary-General Ban Ki-moon released a report entitled “larly Warning, Assessment,
and the Responsibility to Protect. " The Secretary-General's Report addresses the gaps
and capacities facing the mechanisms of carly warning and assessment within the UN

system. On 27 June, 2011, Secretary-General Ban Ki-moon released a report entitled “The

W0 Sae the Scerctary-General Report, on Implementing the Responsibility 1o Protect, UN Doc. A/63/677,
Jan. 12, 2009. (In July 2009 General Assembly Debate, UN Member States overwhelmingly reaffirmed the
2005 Commitment and passed a consensus resolution UN/A/RES/63/308 taking note ol the Seeretary-
General's Report)

" Sce. Global Center for the Responsibility 10 Protect, (hitp://www,
globalr2p.org/resources/ generalassembly php) last visited on March 18, 2012

108

T lbid

Sce. the Seeretary-General's report, Larly W arning, Asscssuient, and the Responsibility wo Proteet, UN
A6 Red, T4 July 2010
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Role of Regional and Sub-Regional Arrangements in Implementing the Responsibility to
profect.” Here, the report focuses on the mechanisms and capacities that regional
organizations posscss for effective regional-global collaboration for prevention of mass

human rights violations.

2.4, The Legal Status of the Responsibility to Protect

Regarding the status of the responsibility to protect, some question it is simply an old wine
in new bottles''" and not a novel concept at all. Some call it an emerging norm,''” some
think it as soft law.""" and some even said that it is on its way into achieving the status of
customary international law.""" Here, the authority of the responsibility to protect arises
from its adoption by the General Assembly in Resolution 60/1." * However, a resolution of
the General Assembly is not a formal source of international law."'® Articles 1014 of the
United Nations Charter lay out the powers of the General Assembly in this regard, which
are limited to discussing matters within the scope of the UN Charter and the maintenance
of international peace and sccurity, referring matters or making recommendations to the
Security Council, or undertaking studies to promote international cooperation. Thus, while
the General Assembly’s adoption of the responsibility to protect has significance, it is not
an international treaty or other formal legal instrument or it does not create legal

obligations.

During the course of 2009 the General Assembly debate on the responsibility to protect,''™
some States, including Venezuela, Cuba, and Nicaragua, argued that R2P lacks legitimacy

because it was not conferred legal status by the Outcome Document, which was not a

M See. the Secrctary-General s report. The role of regional and sub-regional arrangements in implementing
the responsibility o protect, UN/ A/G7T/877-8/201 17393, 27 June 2011
S Marks and N Cooper. The responsibility to protect: watershed or old wine in new bottles

“ See. C. Stahn. cited above at note 42
)0 Welsh & M. Banda. International Law and the Responsibility 1o Protect: Clanfying or Lxpanding
States™ Responsibilities? Global Responsibility 1o Protect 3, 213 (2010)
] Dorsey, The Current Status of the Responsibility to Protect: Where Is- Or Isn't - 11?
" See. W Burke-White, cited above at note 26 P, 9
PIbid. As per Article 38(1) of the Statute of the International Court of Justice, the main sources of
international law can be broadly categorized as: international conventions: international custom: the general
principles of law recognized by civilized nations; and judicial decisions and the teachings of the most highly

qualified scholars.
"Mlbid
See, Reporton the General Assembly Plenary Debate on the Responsibility to Protect 15 September 2009
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Declaration, Convention or development within international customary law. They arguced
that this lack of juridical standing implics that R2P could be in tension with the principles

of the UN Charter.

However, many supportive Member States rebutted that they had never argued that R2P is
a legal concept, or a legally binding commitment. but is instcad a political one.
Consequently, many States far scem suggest and believe that the responsibility to protect
has moral. but not legal force. ™ For instance. both the Britsh and US Governments have
indicated that they regard the R2P as a political commitment and not a legal one. ™!
During the 2009 General Assembly debate Brazil's ambassador to the UN, Maria Luiza

Ribeiro Viotti, stated:

R2P is not a novel legal prescription. Rather, it is a powerful political call for all
States to abide by legal obligations already set forth in the Charter, in relevant
human  rights  conventions  and international - humanitarian  law and other

: 131
nstruments.

Thus. as Brazil and many other States noted, the variant of R2P accepted by all states at
the 2005 World Summit, which the General Assembly broadly recommitted itself o 1n
2009, did not constitute a new set of provisions. but rather amounted to a restatement of
existing law "

Scholars such as Alex Bellamy observed the concept of the responsibility to protect

. . 123 o~ S ; : ; :
neither new ... nor radical.”™ Carsten Stahn cxplains that, none of the four main

AL Brown, Reinventing Humanitarian Intervention: Two Cheers for the Responsibility to Protect? P. 26

See. Letter from Ambassador John Bolton on the Responsibility to Protect. 30 August 2005

120

(htp: www.responsibilitytoprotect.org.) The US position was spelled out in a letter from the former US
Ambassador to the UN. John Bolton, Il states that in a “general and moral sense™ the international
community has o responsibility to act when the host state allows atrocines. The letier makes it clear that the
US does not believe the UN as a whole, or the Security Counctl. or mdividual states, has an obligation 1o
mtervene under mternational law. In a written answer from June 2007, the British Government stated,
“Responsibility to Protect remains a political commitment rather than a legal obligation,

PUA Ribeiro Viotti, *Brazil — Statement at the GA Debate on ‘The Respansibility to Protect’. 23 July 2009
(hitp://www.responsibilitytoprotect.org/Brazil_ENG pdl) last visited on March 22,2012

PN Hehir The Responsibility to Protect: 'Sound and Fury Signifying Nothing' International Relations
2010

YA Bellamy. “Responsibility to Proteet or Trojan Horse? The Crisis in Darfur and Humanitarian
Intervention after Iraq’, Lthics and International Alfairs, Vol. 19, No. 2, (2005)
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documents (which the thesis discussed above) in which R2P has been considered to be

1
1

. s 2
binding legal sources. He states:

ven a broader conception of the law which takes account of GA Resolutions and
reports of the Secretary General . fails 1o offer conclusive euidance in this
regard. A closer study of the relevant reports  and documents reveals
considerable divergences of opinion. Different bodies have employed the same
notion to describe partly different paradigms. The text of the Qutcome Document
of the World Summit, which is arguably the most authoritative of the four
documents in terms of its legal value leaves considerable doubt concerning

whether and to what extent states intended to create a legal norm.

ere. what is clear, however, is that while since at least 1945 States have accepted in
principle @ number of treatics and endorsed many General Assembly resolutions and
grandiose statements related to the protection of citizens, in practice these commitments
have been ignored.'™ This all points to the fact that the key issuc is not getting States to
agree that they have a responsibility to protect their own citizens this has long been
accepted, though certainly not adhered to - but rather contriving some means by which
states can be compelled to abide by the principles they have endorsed but often disobeyed;
hence the need for a focus on innovative means of enforcement rather than generating

agreement around principles alrcady accepted."

Therelore, the relevant provisions ol the Outcome Document are political statements by
Heads of State and Government and the General Assembly reiterating  existing
international legal rules, potentially laying the groundwork for the establishment of new
legal obligations in the future.”’ More specifically. the document reaffirms existing rules
of treaty and customary law prohibiting and requiring the prevention of war crimes,
crimes against humanity, genocide and cthnic cleansing. While shifting the focus from the

prosceution of such crimes to their prevention, the Outcome Document builds on, rather

1 Gee, C. Stahn. eited above at note 42, P.100-101
0, Armstrong, T, Farrell and 11 Lambert, International Law and International Relations (Cambridge:
Cambridge University Press, 2007). P, 157
P0G, AL ehir aited above at note 122, P.231
" See. W Burke-White, cited above at note 26, P10
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than creates legal rules.'™ For a clear and comprehensive understanding of R2P, the

o

Y . . . . . ~ ~
following chapter discusses humanitarian intervention and the use of force under
international law, particularly within the UN Charter framework in light of the R2P.
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CHAPTER THREE

HUMANITARIAN INTERVENTION AND THE CORE PRINCIPLES OF THE UN
CHARTER IN LIGHT OF THE RESPONSIBILITY TO PROTECT

3.1. Introduction

As noted in chapter two, the responsibility to proteet stems from a fundamental concept:
sovercignty entails responsibility. Sovereignty becomes a conditional right. If"a state does
not fulfill its obligation of guaranteeing the protection ol its ¢itizens, it loses its right to
invoke sovercignty as the basis for preventing an international intervention which intends

to excercisc this responsibility.

Thus, the emergence of the responsibility to protect concepl gives a window of
opportunity to re-visit the humanitarian intervention discourse with a new language. It
replaces the controversial humanitarian interventions principle by re-conceptualizing and
embedding the controversial question of military intervention in a comprehensive coneept

with strong focus on prevention.

This chapter bricfly assesses the rights of humanitarian intervention, and enquires into
how the responsibility to protect differs from the previous approach humanitarian
intervention. In addition, it examines the core principles of the UN Charter and the
dilemma that has created, on the one hand, respecting the core principles of State
sovercignty, non-intervention and non-usc of force, and on the other, the responsibility to

protect.

3.2. Humanitarian Intervention

The concept of humanitarian intervention and its legiimacy under international law have
134 = - . . ; ; :
long been debated.”™ The origins of the doctrine of humanitarian intervention date back to

the 17th-century international lawyer, Hugo Grotius. " Grotius claimed that;

9 ) Surkin, “Dealing With Africa’s Human Rights Problems: The Role of the United Nations, the African
Union and Africa’s Sub-Regional Organizations m Dealing with Afnca’s IHuman Rights Problems:
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the principle of sovereignty could he restricted by principles of humaniny and
considered that, “whether a war for the subjects of another be just, for the
purpose of defending them from injuries by their ruler. i a tvrant..practices
atrocities towards his subject, which no just man can approve, the right of human
social connection is not cut off in such case ... It would not follow that others may
not lake up arms for them. e
Since then, there have been many attempts by several writers to properly define the term
humanitarian intervention. Therefore, the thesis will consider some of these definitions as
it has far-reaching significant to understand both humanitarian intervention and the

responsibility to protect,

Here, several legal scholars defines humanitarian intervention as threat or use of force by a
state, group of states, or international organizations primarily {or the purposc of protecting
the nationals of the target state from widespread deprivations of international recognized

iy 3w el ; s B
human rights."™ Though most definitions include the use ol force, some argue that

. : - o : 133
interventions which resort to foree cannet be defined as humanitarian interventions, *and
134

define humanitarian intervention without reference to the use of force.”™ thereby placing

Connecting Humanitarian Intervention and the Responsibility (o Protect.” Journal of African Law, April
2009 P.4

BN, Copithorne, “Kosovo and Beyond™ Trilateral Perspectives on International Legal Issues: Conflict and
Coherence in . Carmody, Y. lwasawa & 5. Rhodes, ed.. (Balumore: American Society of International
Law, 2003) 173-175. As sited in K. Gibson, the Responsibility to Protect: Is it Time?

HE Abiew, The Evolution of the Doctrine and Practice of Tumanitarian Intervention (Kluwer Law
International. The Hague, 1999) P.35. Grotius has been named the Father of Internatonal Law

Y98 Murphy, Lumanitanan Iniervention: the United Nations i an Evelving World Order (University of
Pennsylvania Press, Philadelphia, 1996) P.11-12. The definition 1s also used by several other legal scholars,
see. for mstance P. Simons. Humanitarian Intervention: A Review of Literature 01-2 Ploughshares Working
Paper (2001} P.2; S, Kirchner, The Human Rights Dimensions ol International Peace and Security and
Humanitarian_Intervention after 911, P.12. It defines humanitaran intervention with similar criteria
Scoereiyve action by stales involving the use ol armed force nr another state without the consent of the latter
for the purpose of preventing or putting o a halt gross and systematic violations of human rights and
international humanitarian law™ This delinition of humanitarian inicrvention does not include the aid
provided in cases of natural disasters, which 1s gencrally offered with the consent of the home government
and has no military component. Such aid may be better described as humanitarian rehel operations.

I Gae for mstance A. Ryniker, “The ICRCs position on “humanitanan intervention”™ International Review
of the Red Cross Vol. 83 Issue 842 (2001) P.527-532,

B Gee. B Parekh. “Rethmking Humamtarian Intervention International Political Science Review Vol, 18,
No. 1, (1997) P.34; D. Schelfer. “Tow ards @ Modern Doctrine of Humanitarian itervention” Lniv rsity of
Toledo Law Review Vel 230 (19927 P.266. understood humanitaran ntervenbion 0 ¢ncompass. .. .non-
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interventions by other means under the term humanitarian intervention such as (political,
cconomic and diplomatic interference). As Sean D, Murphy notes, the meaning of the
word "humanitarian” is quite broad and commonly describes a wide range of activitics of
governmental and non-governmental actors, secking to improve the status of individuals

and contributc to their well-bemg, ™

Thus, humanitarian intervention dictates that the usc of force or non-forcible method is
acceptable il a State intervences in another in order to save lives or protect human rights
violations. Towever, even if the reasons for acceplance of a doctrine of humanitarian
intervention become convineing in such circumstances, it is not without its difficultics.'**
Although humanitarian intervention 1s not rooted in any provision of the UN Charter, it
has been implicit in certain findings of and responses o 'threats to international peace and
security' under Chapter VIL'" Accordingly, humanitarian intervention consists of foreible

or non-forcible intervention at the inter-state level, undertaken without any other

: i i i £ 7 sv s R
justification rooted in a legally-binding expression of will.

The proponents of humanitarian intervention justify the doctrine on the basis that there
secms 1o be an inherent tension in the UN Charter between the prohibition of the use of
force and protection of states sovercignty on the one hand. and the protection and
promotion of human rights on the other hand.’ Y Accordingly. the 1990s debate regarding
humanitarian intervention was dominated by the struggle for primacy between the

competing principles of sovereignty and human rights, darlings of the “global South™ and

forcible methods, namely intervention undertaken without military force (o alleviate mass human suffering
within sovercign borders
135 @ 1 ;

S. Murphy, cited above at note 152, P.§

PO MacSweeny, the Doctrine of Humanitarian Intervention: A Double Standard? P.2

W. Michael. Hollow Victory: Humanitarian Intervention and Protection_of Minorities, Faeulty
Scholarship Series Paper 969 (1997). Here. no exphient reference is made in the UN Charter to humanitarian
irslcr\‘cnlion. it s in conflict with the prohibition of the threat or used of foree in A, 2(4)
138

See, R. Kolb, Note on _humanitarian_ mlervention P2

(www iere.org eng/assets/liles/other/irre_849_kolb.pd (), Tast visited on April 8, 2012

134

See. the UN Charter Articles 1(3)6. 5SS and 567. Article 1(3): “The Purposes of the United Nations arc
_1o achieve international cooperation n solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and cncouraging respect for human rights and for fundamental
frecdoms for all without discrimination as to race. sex. language. or religion”™ Articles 55 and 56: All
members pledge to take joint and separate action in cooperation with UN 1o achieve ercation of conditions of
stabiliy and well-being necessary for peaceful and friendly relations among nations. by promoting universal
respect for, and observance of, human rights and fundamental freedoms for all
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“global North™ respectively. ™ The global North argued that where atrocity crimes result
from State failure to protect its citizens, human rights must trump state 50\-'01'C1gnly.m In
other words, outside States have the right to intervene in the internal affairs of other States
in exceptional circumstances.™ On the other hand. the global South expressed strong
opposition to this “so-called righl“,:‘H arguing that State sovereignty is a fundamental
principle of the mternational system. As such, it would automatically trump any question
of human rights. Their perceptions were most aceurately deseribed by Alex Bellamy:
“humanitarian intervention is perceived as a “Trojan horse™ used by the powerful to

4

legitimize their interference in the affairs of the weak.™™ In other words, these post-

colonial Stales viewed “human rights™ as a mere excuse for intervention by the most
powerful States."™

The tension became especially relevant in the 1990s as a result of, among other things,
incidents which were perceived as demonstrating the failure of the United Nations system.
In the 1990s, the intra-state conflicts which are considered a grave threat to international
security than inter-state conflicts started to emerge after the collapse of the structures of
the State and the vacuum lelt by the geopolitical opposition between two supcrpowcrs.!'“’
For instance, the catastrophe in Somalia in 1993, the genocide in Rwanda in 1994, due to
international community passiveness; the world stood by as people were systematically
massacred."” The powerlessness of UN troops stood by as civilians were slaughtered in
the town of Srebrenica in Bosnia in 1995, a so-called UN “safc-haven™ there was public

outery at the shameful inaction of the United Nations in the face of such [lagrant abuse of

140

AL Lewis, The Responsibility to Protect: a new response 1o humanitarian suffering? on July 6. 2010

G. Evans. aited above at note 97, P. 33
Ibid

141
142

1 . The So-Called Right of Humanitarian Intervention. Trinity Papers, number 13, 2000, P. 17

(hitp: Awww trinity.unimelb.edu.au/publications/tnnity papers/paperl 3), last visited on April 9. 2012

AL Bellamy, cited above at note 107, P. 32 “Trojan horse™ is a tale [rom the Trojan War (which was
waged against the ity of Troy by the Achacans (Greeks) about the stratagem that allowed the Greeks finally
to enter the eity of Troy and end the conflict. Metaphorically a “Trojan Horse™ has come (o mean any trick
or stratagem that causes a target Lo mvite a foe or an enemy into a sccurely protected bastion or space. See.
(http: enawikipedia.org/wiki Trojan_Horse), last visited on Apnil 9, 2012

AL Roberts. The So-called Right of Humanitarian Intervention, Trinity Papers. Number 13, 2000 P. 127
"‘f'Suc. J. Garrigues, The Responsibility to Protect: From an thical Principle to an Effective Policy P.4

" See. Human Rights Watch: “World Report 20007, New York, 1999; P. X1V and XV
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human rights."™ And NATO’s decision to bomb Kosovo in 1999 was the most ¢loguent

instances of the UN lack of will, and questioned 1ts authority

Therefore, the manifest failure of the international community to respond in a coherent
and effective manner to the humanitarian crises that have unfolded, seriously undermined
the UN’s authority. and the international community finally acknowledged that there was
a need to re-define the parameters ol international responses o conflicts.””” As Thomas G.

B : 2 i 5 ; ¢ 5 150
Weiss stated. the sun of humanitarian intervention has sct for now.’

3.2.1. The Responsibility to Protect: Is it a new name for Humanitarian

Intervention?

Regarding the responsibility to protect some questioned whether or not it is just a new
name for humanitarian intervention. However, humanitarian intervention is about the
“right”™ of States to act coercively against others to stop human rights violations: R2P is
about the “responsibility” of States to act to protect their own people, and o assist other
States 1o do so. with coercive action only permissible in the most extreme and exceptional

: 15y
circumstances.’

Thus. the emphasis is completely different. Here, even if R2P evolved from the debate on
humanitarian intervention, but as this thesis discussed in chapter two, it is a much broader
concept, and approaches the issuc of state sovereignty ina very different way. The concept
was born from a desire 1o resolve important contradictions of humanitarian need on the
= i ” g « ; . 152
one hand, and State sovercignty and the principle of non-interference on the other. Ihe
responsibility to protect differed from the older concept of humanitarian intervention by
placing emphasis on the primary responsibility of the State 1o protect its own population,

introducing the novel idea that the international community should assist States in this

" Ihid

See,  General  Assembly and  SC. Report _of _the  Panel on  UN Peace  Operations,
(http:/www un.org/spanish/peace/operations_report/), last visited on April 5, 2012
O Weiss. (e Sunset of Humanitarian Intervention ' The Responsibility to Protect in a Unipolar_Era
Securiny Diglogre, Vol 35, No. 2, (2004), P.149
B See. the ICISS report. cited above at note 2.P. 31, Para 4.10

" See. International  Humanitarian Law _and the  Responsibility. to Protect. a handbook  P.12

(www redeross,orgau/files 1HL R2P responsibility-to-protect.pdl). last visied on April 10. 201 2

149
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endeavor, and situating armed intervention within a broader range of measures that the

3 . : g . . . . 153
international community might take to respond to massive human rights violations.

Here, R2P only allows the use of force as a last resort when a State is manifestly failing to
protect its own population. R2P, unlike humanitarian intervention, only relates to the four
international crimes (genocide, war crimes, cthnic cleansing and crimes against humanity),
and doces not relate to other humanitarian cmergencics and disasters. Most importantly,
R2P focuses strongly on building State capacity to proteet its own populations from these
most heinous crimes: while humanitarian intervention silent on such matters. '™

Gareth Lvans, co-chair of the ICISS Report, is very quick to defend agamst any
suggestion that the ‘R2P is just another name for humanitarian intervention™.'™ Evans’
assertion that the R2P is designed to be about more than just coercive military intervention
for humanitarian purposes is clearly evidenced by the R2P's focus on prevention, non-
military forms of intervention and post conflict rebuilding. in addition to military
intervention.'™ In this regard. there is no doubt that the R2P provides a more holistic and
integrated approach to conflict prevention, and the avoidance of human rights abuses and

o 5 2 . v . . . . 157
mass atrocities, than previous articulations of humanitarian intervention, !

The terms of the debate is also shifted from “the right of humanitarian intervention™ or the
“right to mtervene” o “the responsibility to protect”™ in which the former focused on
intervention while the latter focus on protection. IHere, there is a difference between

intervention and protection:

It is one thing to intervene because the country in question is unstable and
unable to provide protection to its citizens. 11 is quite another thing 1o enforce
stabiline and provide protection for the citizens of that country, having once

Y WAL B . i
intervened " Therefore. the new R2P termimology 1s criucal 1o the radical

154

n P a3

A. Bellamy, The Responsibility to Protect —Five Years
4 bid. cited above at note 137

% (. Evans, cited above al note 97, P. 56

P hid

K. Massingham, Military intervention for humanitarian purposes: Does the Responsibility to protect
doctrine advance the legahty of the use of foree for humanitarian ends? P13

PR Juss, International Migration and Global Justice, Ashgate Publishing Limited, England (2006) P, 112
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‘unfettered by external constraints”.'* This traditional view of State sovereignty is
reflected in the fundamental principle of non-intervention, enshrined in Articles 2(3) and
(4) of the UN Charter, which clearly prohibit the use of force by State actors. In other
words, States are forbidden from carrying out military incursions into the territory of other
Stales. unless consent 1s specifically provided by the host Staie government. The principle
is further reinforced by UN Charter Article 2(7) which states, “Nothing contained in the
present Charter shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any state”'"" This article proclaims two
fundamental principles of international law, namely sovercignly and non-intervention.
The principles of sovercignty and non-intervention have been and remain central in the
attempt by the international community to maintain peaceful coexistence among States

Hh

and banish war and violence from international relations. ™ These fundamental principles

have even gained the status of non-derogatory norms of international law., '’

Here, despite the normative character of the principles of sovercignty and non-
intervention. it is widely acknowledged that a strict adherence to these principles might
lead 1o inaction in the face of massive violations of human rights.'” Thus, there has been a
shift in the understanding of sovercignty and non-intervention, spurred both by a growing
sensitivity to human rights and by a reaction to atrocitics perpetrated upon citizens by their

N9 @ 3 g i 3 4 . .
own leaders. ”’ Sovereignty is increasingly defined, not as a license to control those within

4G Tvans, cited above al note 97, PL 16, 21, Prior 1o the establishment of the United Nations and the
development of imternational human rights law. there was no legal framework legitimizing the scrutiny ol a
sovereign stale’s treatment of 1ts own population. Nor did there exist a reht in customary international law
to intervene in another state W protect vulnerable populations. Such mitervention would have been seen as a
violation of state sovereignty.

03600 the United Nations Charler Art. 2(7): See. also Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v United States of America). Merits Judgment. 10 Reports 1986 Para. 202-209.The
court stated that the principle of non-intervention and non-use of foree is part and parcel of customary
international law.

10 ¢ Bernhard and J. Varwick. The United Nations. An Introduction |, Palgrave Macemillan, London (2005),
P, 20, 2]

"7 Malcolm International Law. Cambridge University Press (2006) P.1TIS. In Nicaragua v United States
of 1986, the International Court of Justice (IC1) deseribed Article 2 (4) as a peremplory norm of
international law. [rom which States cannolt derogale,

% Ibid, For instance, throughout the 1990s the interational community failed to prevent human rights
violations. such as. catastrophes in Somalia (1993). and the genocides i Rwanda (1994) and Srebrenica
(1995} and the unauthonzed Kosovo intervention ol 1999,

0 Gee. Global Centre For The Responsibility to Protect, The Respensibility 1o Protect: A Primer
(www.globalr2p org/pdl primer.pd!), last visited on Apnl 12,2012
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rights of citizens, must be for the benelit of citizens, and must, morcover, be consistent

. j 4 176
with a democratic society.

As Kofi Annan has put it, ‘the UN Charter was issued in the name of the people, not the
governments of the UN. The Charter protects the sovereignty of peoples. It was never
meant as a license for governments to trample on human rights and human dignity.

Sovercignty implies responsibility, not just power™.

3.3.2. Prohibition of the Usc of Force and R2P

The use of force is undoubtedly among the most debated topies within international law.
Indeed, the rules governing the use of force form a central clement within international
law and, together with the principles of State sovercignty and non-intervention, provide
the framework for international order and successiul coexistence of States.' ™ Article 1 of

the Charter sets out the United Nations™ purposes, the first of which is:

To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of (hreats to the peace, and
for the suppression of acts of aggression or other breaches of the peace, and 1o
bring ahout by peaceful means, and in conformiy with the principles of justice
and international law, adjustment or setilement of international disputes or

sitwations which might lead 1o a breach of the peace.

Article 2 of the Charter stipulates the key principles in respect of the use of force, which
has been described as “the corner-stone of the Charter syswm.‘m Article 2 (3 and 4)

stipulates. that:

% i Stacy, “Humanitarian  Intery ention and  Relational Sovereignty™ (2000 Stanford _Journal of
International Relations, Vol 7, Issuel.(2006). P.60O

TGee. K. Annan. speech ar Ditehley  Park, Umited  Kimpedom,  (June 26, 1998). P.3
(htip: www.un.org/News/ Press/does’ 1998 19980626.sgsm60 | 3.himl), last visied on April 11, 2012

Y ¢ Malcolm, cited above at note 167, P.777

U Brownlie. Principles of Public International Law. Oxford Umversity Press, 6th ed.. (2003), P.699,
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All Members shall settle their international disputes by peaceful means in such a
manner that international peace and security. and justice, are not endangered.
Al Members shall refrain in their international relations from the threat or use
of force ugainst the territorial integrity or political independence of any State, or

in any other manner inconsistent with the purposes of the United Nations.

Certainly the language of Article 2(4) is ambiguous and open to interpretation. A lot of
scholars suggested that the words ‘against the territorial integrity or political independence
of any State” may have a qualifying effect on the prohibition. ™ Thus, they have argued in
favor of a restrictive reading of Article 2(4) of the Charter, according to which
interventions for benevolent. humanitarian reasons are construed as falling outside the
scope of Article 2(4) because they are not directed against the territorial ntegrity or

.. - IN
political independence of a state. ™

However. this is not supported by the fravaux preparatomes depicting the drafter’s
intention behind the inclusion of this phrusc.m The debates during the drafting of this
provision indicate that the phrase was not intended to be restrictive but, on the contrary,
was merely included to give more specilic guarantees to small states.'™ International
courts and the majority of international lawyers have until now been unwilling to restrict
the scope of Article 2(4) of the Charter or enlarge the possible grounds for justification of
the use of force.™ Tor instance. the International Court of Justice (ICJ) supported such
interpretation in the Corfur Channel case.’™ where the United Kingdom argued that it had
a right 1o intervene and sweep the minefield in the Albanian territorial sca, which is a part
of State territory, in order to guarantee the right of innocent passage, and to produce mines

BUGee for instance, . Stone. Apgression and World Order: A critigue of United Nations Theories of
Aggression, “The Law book Exchange, Lid., (1958) P. 950 AL D" Amato. “lsrael’s Air Strike upon the Iraqgi
Nuclear Reactor™.” American Journal of Interational Law Vol.77 (1983) P 584

" Qee, e.p. AL Aust, Handbook of International Law P, 216-24 Cambridge University Press, (2005); sce
also M. Reisman, Coercion and Self-Determination: Construing Charter Article 2(4), (1984)

B2y ovell, “Chinks in the Armour: International Law, Terrorism and the Use Of Foree.” University of
New South Wales Law Journal Volume 27(2) 2004 P.400

™Y See. 1. Brownlie, International Law and the Use of Force by States (1963) P. 267

AL Randelzhofer, “Article 2(4)7 the Charter of the United Nations: A Commentary, Bruno Simma. cd.,
2% Oxford University Press. (2002), P 117 24

Y Gee. Corfu Channel Case,  (Umited Kingdom V. Albania) 1C1 Decision of 9 April 1949, P. 4
(http:/nlj.org/courses/documents/ CorfuChannel UnitedKingdomy, Albania.pdD), last visited on April 18,
2012
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as cvidence before an international court. The ICT regarded such an infervention as a
“manifestation of a policy of force, which has, in the past, given rise 1o most scrious
abuses” and declared that it cannot “find a placc in international law™ because the “respect
for territorial sovercignty is an essential foundation of mternational relations™. ™ Thus, an
incursion into the territory of another State constitutes an infringement of Article 2,
paragraph 4, cven if the incursion is not intended to deprive that State of part or whole of

; ¢ it 3. 5% - ; S iR
its territory, and the word “integrity” has to be actually read as “inviolability™.’

Here. the concept of the responsibility to proteet does not delimitate the prohibition of the
use of force or the non-intervention principle. The 1CISS emphasizes the norm of non-
intervention as the obligation to respect every other State’s sov crcignlym and affirms the
core non-intervention principle found in Article 2 of the United Nations Charter.'™
Neither does the World Summit Qutcome Document imply any dilution of those
prohibitions. However, an implicit case for limiting the scope of the prohibition of the use
of force as well as of the non-intervention principle could be made in light of the
conceptual construction of sovereignty as encompassing rcspunsibilily.!w

The concept of sovercignty as responsibility implies the conditionality of sovereign
1‘ighl\\‘“Jl The sovereign right to non-intervention is deemed 1o be conditional on the State
fulfilling its responsibility to proteet the people within its territory. Therefore, when a
State fails to fulfill its responsibility, it does not have a right against outside interventions

192

undertaken to sceure the rights of the people.

| Xt
" Ibid
i 1

¥ A Randelzholer, cited above at note 184, P. 123

M Qee, 1C1SS Report, cited above at note 2, Para 2.8

"9 1d, Para 6.2

MUAL Payandeh. cited above at note 80, P.493

M avid Rodin, The Responsibility To Protect and the Logic of Rights, in From Rights 1o Responsibilities,
Rethinking Interventions For Humanitarian Purposes (Oliver Jutersonke & Keith Krause eds., 2006) P. 55
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3.3.3. Exceptions to Article 2, Paragraph 4

A. Security Council Authorization

There are two exceptions to the general prohibition in Article 2(4) of the UN Charter. The
first is the enforcement measures taken by the Sceurity Council under Chapter VII of the
Charter which, in Article 42, grants the UN Sccurity Council the power to authorize the
use of force (o intervene in a sovereign nation afier it has found. under Article 39, that

. . . . 191
there exists a threat to peace, breach of the peace or act of aggression:

The Security Council shall determine the existence of anv threat to the peace,
breach of the peace, or any act of aggression and shall make reconmmendation, (o
decide what measures shall be taken in accordance with Article 41 and 42, to

maintain o restore uiernational pedace and security,

Thus. the Security Council must be convineed. that the State against which the force is to
be used poses “a threat to peace...,” and that this cannot be averted in any other way than
by the use of force. Here, traditionally, what constituted “a threat (o international peace

" and the

and sccurity” had been narrowly defined as the maintenance of inter-state order.’
Sccurily Council’s right to use force under Article 42 was not seen to include a right to
intervene in a State o prevent or stop egregious and widespread violations of human
righla.""'ﬂ Because the UN Charter was framed and approved in the aftermath of the two
World Wars that, the Charter is focused on wars and acts of aggression between States,
and it was designed to act against States that intend to engage or actually engage in

. . ~ L90
aggressive acts against other States.

M Gee, UN Charter, Art, 39, 41 and 42: Here., in order to enabie the Security Council to carry out military
measures. Article 43 obliges all UN member states o enter into special agreements with the Sceurity
Counci! and 1o make armed forces available to i, Under Article 27¢3) of the Charter, in order for the
Security Council Lo authorize the use of foree. it must have the approval of seven ol its members, including
the coneurring votes ol all five permanent members (US| France. UK, Russit and China),

P Shmons. Humanitarian Intervention: A Review of Literature 01-2 Ploughshares Working Paper (2001)
P.5

P Simons. rom Intervention to Prevention. The Emerging Duty to Protect. Global Dialogue Vol.7
No.l- 2(2005) P.3

M AL Randelzhofer. cited above at note 184, P, 717-720
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However. since the end of the Cold War, the Security Council practice has progressively
expanded the definition of “international peace and sccurity” to allow the UNSC to
respond to grave humanitarian crises cven where such situations have been purely
domestic in nature.'’” Because the sccond half of the twenticth century has shown that
threats to international peace and security increasingly originate not from conflicts
between States but from conflicts within States.'” Here, it makes no sense to argue that
intervention can only be lawful when a humanitarian crisis becomes a threat to other
States.'” Such a frame work is unnccessary because threats can already be dealt with
through Chapter VII of the UN Charter, in the casc of international peace and sccurity, or
self-defense, when the threat is more specilically targeted. ™ In turn, if intervention is
truly designed to avert an extreme and urgent humanitarian crisis, that should be
justification cnough, and there would be no need for o threat argument at all
Accordingly. the Security Council has labeled not only inter state conllicts but also intra-
state conflicts. as “threats to the peace™ under Article 39 of the ‘harter.”” The High Level

Panel put the point robustly:

_.step by step the Council and the wider international conumunity have come 1o
accept that, under Chapter VII and in pursuil of the emerging norm of an
international responsibility 1o protect, it can always authorize military action to
redress catastrophic internal wrongs if'it is prepared 10 declare that the situation
is a ‘threat to international peace and security’. not especially difficult when

, ; 203
breaches of international law are involved. :

M7 1nid. The Security Council imposed sanctions on Iraq not only due to ils invasion of Kuwait, but also
because of the massive human rights violations directed against the Iragi civilian population, which the
Security Council gualified as a threat to international peace and securtty due to the subsequent fTow of
refugees. $.C. Res. 688, No. 30914, UN. Doc. S/RES 688 (Apr. 5. 1991) 8.C. Res. 955, UN. Doc.
S/RES/D5S (Nov. 8. 1994) In the case ol Rwanda. the Security Council highlighted the magnitude of human
suffering as a threat 1o peace and security.

Bt Gray. The Use of Foree and the International Lepal Order in International Law, (Malcolm D. Lvans,
ed.. 2006} Oxtford University press, P. 615, 623, Here. The Securty Council has authorized military
interventions in internal conflicts for numerous reasons: (o avert or mhgate a humanitarian crisis, o
interfere with massive human rights violations, or to avoid or contain destabilizing effects on neighboring
slates or a region

991 Brunne and S. Toope, “The Use of Force: International Law after Iraq.” the International_and
Comparative Law Quarterly, Val 53, No. 4 (2004), P.RO4

" Ibid

M hid

S bid. ¢ Gray. cited above at note 198

Migee the High-Level Panel Report. eited above at note 22,7202
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The responsibility to protect, as it was accepted and endorsed in 2005 UN World Summit
by international community. supports the competence of the Sceurity Council to intervene
when massive human rights violations occur.”™ It also provided that there are just causes
that justify the use of force beyond the two exceptions of the UN Charter, offer pathways
for intervention not authorized by the Security Council, and amend the way the Sccurity

. . . 204
Council does business. ™

B. Individual or Collective Self-Defense

The sccond exception to the prohibition of the use of force is stipulated in Article 51 of the
UN Charter, which proteets the inherent right of States to resort to the use of force
individual self-defense or for the purposes of collective sell-defense. Accordingly. every
State must have the right to defend itself when being attacked. A State does not require a
Security Council resolution in order to defend itself by force but even the right to sell-
defense is subject to action by the Security Council, as 1s clear from the terms of Article
51:°% Nothing in the present Charter shall impair the inherent right of individual or
collective self-defense i an armed attack occurs agaimnst a Menther of the United Nations,
until the Security Council has taken the measures necessary 10 mainiain infernational

peace and security,

Here. in order to ensure that the Security Council can take the measures necessary, the
members of the United Nations should immediately inform the Security Council of
the measures taken in the exercise of the right of sclf~defense. Therefore, under the
UN Charter. States can only use foree against other States il cither authorized by the
Sccurity Council; or in self-defense against an armed attack until the Security Council
has dealt with the issue. Thus, unilateral military intervention without a Sceurity
Council mandate is prima facic illegal. unless the targeted State has committed an

armed attack that would justity the intervention under Article 51

W Gee, M. Payandeh, cited above at note 80. P. 495-96.

2% gee. M. Saxer, The politics of responsibility 1o _protect’, P 6 (www. Library fes.de/pdl=
files/ics/global/15313-20080414.pd 0. last visited on April 17. 2012

Mg UN Charter Art. 51 it also requires States 1o report immediately any use of foree under this provision
1o the Security Council and allows for the Seeunty Council “to take at any time such action as il deems
necessary i order 1o mamtan or restore international peace’
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CHAPTER FOUR

THE INTERNATIONAL COMMUNITY AND THE UN SECURITY COUNCIL’S
RESPONSE TO THE LIBYAN CRISIS

4.1.  Background to the Crisis in Libya

Mohamed Bouazizi. a street vendor, lit himself on firc to protest the seizing of his produce
laden wheelbarrow and the physical mistreatment he received at the hands of public
e 207 - 2 . o ) . 5
officials.”” Bouazizi's death caused protests in his hometown (Tunisia), which rapidly
. . o ) . 7 oo FOR Apap R 5 %
spread to surrounding arcas and. eventually. the capital city of Tunis.”™ The Tunisian
government responded with force by arresting demonstrators. having its sceurity forces

= S ‘ + . 208 .
faccoll with protestors, and cutting the nation's internet aceess. " A mere twenty-eight
days following Bouazizi's sclf-immolation the Tunisian government fell and President

Zine al-Abidine Ben Ali fled 10 Saudi Arabia in exile.

The spirit of the uprising in Tunisian rapidly spread to other nations in the Arab world,
being fucled by widespread discontent about unemployment, increasing costs of living,
corruption, and autocratic Jeaders.”'" Egypt fell in only ecighteen days, with Hosni
Mubarak being forced to step down and leave the country.” '

Conscquently, following the anti-establishment movements in neighboring kgypt and
Tunisia. Libya itsell soon became the next nation in the Arab world to feel the effects of
populist uprisings.?‘” On February 15, riots broke out in the ¢ity of Benghazi following the

arrest of a human rights activist, which then turned into a conflict against the government

TN Noor, Tunisiaz The Revolution that Started it All, International Affairs Review (Jan. 31, 2011),
(hitp:/'www iar-gwu.org/node/257) Jast visited on April 19,2012

™ Ihd

M Thid

YO pibva Protests: Second  Ciny Benghazio it by Violence, BBC News (Feb. 16, 2011).
(htp:/ www bbe.co.uk/news world-alrica-12477275) last visited on April 20, 2012, Similar to his feelings
regarding 1unisia, Gaddali was not silent on the events ongoing m Egypt. stating, “1osn Mubarak should
be honored - it would have even been better if he had remained president of' pypt.”

N g thyva Crisis: Rebeltion or Civil War? BBC News (Mar. 10 2001, (hip//www.bbe.co.uk news/w orld-
africa-12690713) last visited on April 20. 2012

MW Gee Libya Crisiss Rebellion  or  Ciwl - War?. BBC News  (Mar. 102011,
(http://www.bbe.co.uk/news/world-alrica-12690713) last visited on Apnil 2002012
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with the protestors ultimately calling for Gaddafi's rcsig]mllmaﬁ'l" The crisis that started
out with peaceful demonstrations quickly turned mnto an internal conflict after strect
protests were violently suppressed by the Government, especially in the castern parts of

24 . ; : -
the country.”"" The protests that began notably in the country’s sccond city, Benghazi,

(which became the opposition’s stronghold and wus soon subject to shocking brutality as

21
2

Muammar Gaddafi dispatched the national army to crush the unrest) " spread within

el

weeks across the countr The Human Riehts Watch reporting that *on the evening of
W £ f £

February 15, authoritics used tear gas and batons, as well as attackers in street clothes, to
disperse protesters in Benghazi, injuring 14 people” and possibly killing one.”' " Violence
quickly escalated, with reports of the deaths of 24 protesters on 17 February, and of
security forces attacking peaceful protesters with tcargas and live ammunition.” " As of
March 2. 2011, the exact death toll was unknown. with U.N. Seerctary General Ban Ki-
moon citing reports that around 1,000 people had died in the conflicts in Libya since
February 15, 2011, and onc Libyan human rights organization claiming that possibly
6,000 people had been killed.”"’

The Libyan leader expressed clear intent to continue committing massive human rights

violations by announcing to Benghazi residents that his forces would show “no mercy” to

M pibva: Timeline of Kev Events Since Febraary 20011 N Integrated Regional Information Networks:
Humanitanian News and Analysis (Apr. 8. 2011). hup:/ www.irinnews,org reportaspxreportid- 92410 last
visited on April 20, 2012

“Hgee, Report of the Assessment Mission on the Impact of the Libyan Crisis on the Sahel Region, UN
$/2017/42 7 10 23 December 2011, P2 The revolt in Libya was part ol series of public demonstrations and
protests that call for democracy and regime change that resonated across the Arab world starting with mass
protests in Tunisia and Lgypt that toppled the leaders of both countries (President Ben Al and Hosni
Mubarak respectively), and reaching as far as Syria, Yemen and Bahrain as well (also called the "Arab
Spring’)

25 ibya Protests: Second City Benghazi Hit by Violence” BBC News. London (16 February 2011)
(mp;n-_\_\_&;h_bc.L'x)‘uk;'ncx\-sxwurld—al'ricml'_’47727;)3} last visited on June 5. 2012

e spanle for Libya:  Key  moments’  Aljazeera Fnglish,  Doha (19 November 2011)
(htp:/english.aljazeera.netindepth/spotlight/libya/201 1/10/201110201042447067 60.huml4) last visited on
June 5. 2012

27 i Arrests. Assaults in Advance of Planned Protests’ Human Rights Watch, New York (17 February
2011y (hup: /hrw.org/news. 201 1/02/10/ hbya-arrests-assaultsadvance- planncd-protests4) last visited on June
5,2012

A -Libya: Seeurity Forees lire on “Day of Anger”™ Demonstrations” Human Rights Walch, New York (18
February 2011} (httpr/www.hrw org/mews/201 102717 libyasceurity-lorees fire-day-anger-demonstrations4)
last visited on June 6. 2012

M Qaddafi Vows 1o Fight 1o 'Last Man and Woman' as Loyval Forces Batile Rehels, FOXNEWS.COM
(Mar. 2. 2011). hitp:// www . foxnews.com world/2011/03/02 diplomats-nato cu-mulling-libyan-{ly-zone/
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rebels.™ Gaddali once more issued threats 1o protesters which Kinsman describes as
“chillingly similar to radio broadcasts before the massacre in Rwanda, saying “we will
march to cleanse Libya, inch by inch, house by house, home by home, alley by alley,
person by person, until the country 1s cleansed of dirt and scum™ ™" Gaddafi’s crucl
objective was clear in his potent speech. when he used language reminiscent of the
genocide m Rwanda and stated that he would rather die a martyr than step down.” He

announced the intention o “fight to the last drop of blood.” " The infamous words of

Gaddafi’s son, Saif al-Islam Gaddali. on 21 February 2011 have proved the situation:

Libya is at a crossroads. I we do not agree today on reforms ... rivers of blood
will run through Libva.. We will take up arms . e will fieht to the last buller. We
will destrov seditious elements. If evervhody v armed, i is civil war, we will kill

each other.. Libya is not Egypt, it is not Tunisia.” !

Meanwhile, the rebels set up a local governing council for Benghazi and also
announced the establishment of an iternim opposition Government  called  the
Transitional National Council (NTC) on February 26, 2011 under the leadership of
former Justice Minister Mustafa Abdul Jalil, the first government official 1o break ties
with Gaddali.™* The NTC released a statement on March 5, 2011 following its first

meeting in the temporary headquarters established in Bengharzi, in which it declared

20D, Stangling Gaddali Vows 10 Altack Benghavzi and Show "No Mercy', USA Today (Mar. 17, 2011),
(http://tinyurl.com/6atpead) last visited on June 6, 2012

21 Kinsman, "Libyva: A Case for Humanitarian Intervention”, 201 1Policy, Vol. 81; See, 236 BBC News
as it happened 22-02-11 (http:/news.bbe.co.uk/2/hizalrica/9405325 stm) lust visited on June 7, 2012

U Sees International  Coalition for  the  Responsibility  to Protect. 2011, Cnsis in Libya.
(hitp:/www.responsibilitvioprotect.org/index.php/enses/erisis-in libya) — Civil  society,  regional  and

international actors saw the warning signs of mass atrocities. Rather than stand by and risk failing to act
while more civilians had been subject 10 mass violence, these actors urpently took action to prevent these
heimous crimes.,

S See, “Gaddali's vow: Will fight 1o last drop of blood™, MSN News. 23 Fcebruary 2011,
(http://news. in.msn.com/international/article.aspx’ep-documentid 4952792 The  National  Transitional

Council, Mustafa Abdul-Jalil, the head of NTC, called upon the international community 1o impose a no-fly
zone. He warned that 1f Gaddafi recaptured the eity (Benghazi), 1t would result in the death of hall a million
people.

134

See (hup/www.news2d com/Alnca/News/Gaddali-son-Libyalaces- rivers-of-blood-20110221)  last

visited on June 8, 2012

7 See, Interin Transinonal National Council, 2011, Libyan Rebels appeal to UN for protection, formal
recognition (http: www.ongo.com/v/ 532638/ - 1/0A29A 0D BAYEY 194 libyan-rebels-appeal -to-un-for-
protection-formal-recognition) last visited on June 8, 2012, Since the beginning ol the revolt. members of
the government and both military leaders and umits delected to join the opposition
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itself the sole national representative of Libya.™ The statement also called on the
international community to “julfill its obligations 1o protect the Libvan people from
any  further genocide and crimes against humanity without any direct military
intervention on the Libyan soil. " With this, Gaddafi intensificd his crackdown aided
by loyal troops, special-forces under the command of his son Khamis as well as
mercenaries {rom neighboring states.™’

Following 13 February 2011 political protests demanding an end to Libyan leader
Muammar Gaddafi’s 42-years reign, wherein Libyan civilians found themselves the target
of mass atrocitics at the hands of government armed forces; the international community,
regional and sub-regional bodics acted 1o protect the populations through a range of

. . i o A IS
diplomatic, cconomic, political and latter military measures.”™

Initially, the international community, including the United Nations, the African Union,
the Furopean Union and the League of Arab States launched several diplomatic initiatives
in a bid to bring the crisis to a quick end. Those ¢fTorts were unsuccessful in preventing an
escalation of the crisis. bringing Libya to the verge of a major humanitarian catastrophe,
especially in the castern parts of the country.™ lere, the following scction bricfly will
discuss the international community, regional and sub-regional bodies” responses to the

Libya crisis at carly stage.

Cbid

AL Hauslohner, “Among the Mercenaries: “Portrait ol a Gaddafi Soldier”™, Time, March 1, 2011,
(hitp:/ www.time.com/time world/article/0.8599,2056006,00 himl) last visited on June 9, 2012, The issue of
mercenaries has lingered long and there were also reports about atrocitics committed by the rebels against
African migrant workers and black Libyans accusing them to be part of the mercenary forces loyal 10
Gaddali.

™ The Libyan crisis drew the attention of the international community to grievous violations of human
rights when the Qaddafi government deploved ns militery to massiacre unarmed civilian protestors,
mobilizing fighter jets, African mercenaries, and smipers, and 1t was been labeled a clear case for when
timely and decisive response to uphold R2P in the face of an imminent threat of mass atrocities should
oceur

M See the Report. cited above at note 214

51



4.2, The International Community’s Initial Responses

The international response to the Libyan crisis has been swilt, with action being taken ina
shorter period of time than ever before in a mass atrocity situation.”™ UN-Sceretary-
General Ban Ki-moon stated on 22 February that he was shocked and disturbed by
accounts that Libyan authorities fired on demonstrators and declared that the attacks
which constitute  serious  violations  of international  humanitarian  law  must stop
immediately.™" UN experts as well as regional and sub-regional organizations cchoed the
Scerctary-General's statement and condemned Gaddafi’s massacre of his own people,
demanding investigations into attacks and stated that gross violations of human rights

could amount to crimes against humanity.,

- . . 5 i : ; g ; 132
There were a variety of responses in the international community to the events in Libya.
As the conflicts between Gaddali's sceurity forces and the civilian, anti-government forees
escalated, concerned parties within Libya and throughout the international community
. L . 5 (- § -
debated about the internatonal community's role 1n this conflict. I'he international
MA o . .o B . . . .
commumity” " initial reacted to the Libyan crisis at different institutional levels and with a
great variety of mecasures. Primarily, the international community used diplomatic,

cconomic as well as political means and then adopted coercive measures.

4.2.1. The Peace and Security Council of the African Union

SME Nibishaka  The  Libyan  Revolt and  (South)  African Response,  (www.rosalux.co.za/wp-
content/files mf/libyanrevolts_2011.pdl) last visited on June 9, 2012, In contrast 1o other crises that alleged
gross violations of human nights which could amount to crnmes against humanity such as Syra. Yemen and
Bahrain as well, the iternational community. particularly the UNSC produced a decisive response 1n a

relatively short period of time

g, Press Release, Seerctary-General. Outraged Seerctary-General Calls for Immediate End to Violence
in Libya, UN. Press Release SG/SM/13408. AFR2119 (Feb. 22, 2011, (www.unric.org/en/unric-
library 26483) Last visited on June 9, 2012

Qe Tan Black & Patrick Wintour, Libva: International Response Gathers Pace afier Gaddafi
Counterattacks. The Guardian.com (Feb. 24, 2011), http://wwaw, guardian.co.uk/world/2011/feb/24/ Libya-
international-response-gathers-pace (noting France considered implementing no-fly zones and Switzerland
freczing Gaddali's assets).

T See Qaddali Vows to Fight 1o *Last Man and Woman™ as Loyal Forces Battle Rebels, FOXNEWS.COM
(Mar. 2. 2011). hup// www. foxnews.com/world/2011/03/02 diplomats-nato-cu-mulling-libyan-ly-zone/
(describing the internal debates of the Libyan rebels and the international community's create plans o
enforee a no-Mly zone).

" Here, the working delinition of the iternational community refers to the community of the UN Members,
which can express themselves and act through the UN itsell and also through regional and sub-regional
organizations.
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While establishing the AU, African leaders recognized the scourge of conflicts in Aftica
as constituting a major impediment to the socio-cconomic  development of the
continent. ™ Whilst the AU is guided by the objective of “promoting peace, security and
stabiliny on (he continent ™", it is also based on the principle of “respect for sanctity of

. v237 " % i g S .
humern life.... Concerning the legal framework. for example, the Constitutive Act of

AU stated that;

“The Union had a right to intervene in a member state pursuant to a decision of
the Assembly in respect of grave circumstances, namely. war crimes, genocide

=

. 4 i ol 3N
and crimes against humaniry.

Thus. the member States of the African Union were enjoined to respect democratic
principles. human rights, the rule of law and good governance. These principles were a
marked departure from Charter of the OAU.™ Unlike its predecessor organization, which
exalted traditional sovereignty norms, the AU Constitutive Act mandates the organization
to deal with human rights issucs in member states which are no longer regarded as matters
essentially within the domestic jurisdiction of states. However, even if the African Union
(AU) has a right to intervene in circumstances like the Libyan crisis pursuant to Article

4(hy of the AU Constitutive Act, such right was not invoked.

Here, although the African Union kept an inaction note in the initial phases of the crisis in
Libya, for the first time, at its 261" sitting held on 23rd February 2011, AU Peace and
Sceurity Council (PSC) discussed the crisis in Libya. The PSC strongly condemned the
“indiscriminate and excessive use of force and lethal weapons against peaceful protesters,

. ; : . i 5 ‘ . : TR (VA - - :
in violation of human riehts and international Humanitarian Law. I'he PSC in its

M Gee, Constitutive Act of the Alrican Union (2000), Preamble Para. 9
0 bid, Article 3(1%).

" bid, Article 4(0).
" Ihid. Article 4(h). Also. member states were given a right 1o request intervention from the Union in order
1o restore peace and seeurity.
S bid. Artiele 4m). The AU leaders recognized the failures of the OAL 1 the area of conflict resolution.
Due to the doetrine of non intervention. the OAL became a silent observer to the atrocitics commitied by its
member states, A culture of mmpunity and indifference was culuvated and became entrenched in the
mternational relations of the African countres
HSee. African Union. Communiqué of the 2617 Meetmg ol the Peace and Sceurity Council, Dec.
PSCPR COMM (CCLX1D). (Feb. 23, 2011, Para.2 lere, besides 1o PSCL African Commission on lluman
and Peoples™ Rights also condemned the vielence and use of foree against civilans and the suppression of
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communique took a decision to “wrgenty dispatch a mission of Council to Libva to assess
FERE S i 7 i

the sitwation in the ground. However, there was no mission which was dispalched

urgently.” ™ The failure of the PSC 1o act without delay in the erisis sct the basis upon

" " 5 . e Ty
which it came to be marginalized by the UNSC."

On 10" March 2011 the AU Peace and Sceurity Council (PSC) met at the Teads of State
and Government level and issued a communiqué which roundly condemned the
indiscriminaic usc of force by authorities in Libya. However, the PSC rejected ‘any
foreign military intervention, whatever its form’, and suggested political solution for the
duration of the conflict.”

Here, despite the fact that, diplomatic channel was obviously inappropriate duc to the
continuing violations by the Libyan authoritics, the AU failed to use military intervention
ceven 1f the AU's Constitutive Act Article 4(h) enuncrated one of the most interventionist
regimes in the world in cases of human rights abuses and regional inslabi!ity.m Thus, as

far as the African Union PSC concerned. the decision to adhere a political solution to the

peacelul demonstrators, and called on the government of Libva to immediately end the violence and to
ensure the respeet for human rights i Libya. AU Commission chairperson, Jean Ping, condemned the
“disproportionate use of force against civilians” and appealed tor an immediate end to the violence,

Y bid, Pare 6

MUK Apuuh, The Principle of Afvican solutions to Alrican Problems” under the spotlight: The Alrican
Union (AL) and the Libya Crisis, P.2

Y Because on 26th February 2011, acting under Chapter VI the UNSC passed Resolution 1970 which
effectively precluded the AU from being the lead organization to deal with the Libya situation. Thus, the
fatlure ot the PSC o immediately establish the fact finding nussion paved the way for the UNSC 1o pull the
rug from the feet of the AU in the Libya crisis

“HSee. African Union, Communiqué of the 265th Mecting of the Peace and  Sceurity  Council,
PSC/PR/COMM.2 (CCLXYV), (10 March 2011). Here, the PSC ook two important decisions which also
came 1o be overtaken by the UN SC action. First. it estabhshed a roadmap through which the Libya crisis
could be resolved, mcluding calling for: urgent African action for the cessation of all hostilities: cooperation
with the competent Libyan authonties to facilitate the timely delivery of humanitarian assistance to the
needy populations; protection of foreign nationals. including African migrants hiving in Libya: and adoption
and implementation of political reforms necessary for the ¢limination of the causes of the current crisis.
However. the Roadmap was soon rejected by NTC as it did not call for Gaddali’s resignation and 1t failed to
take mto account the human nghts violations alrcady perpetrated by Gaddal forees. Secondly, the PSC
established an AU High Level ad hoo Committee on Libya comprising [ive heads ol state and government,
together with the chairperson of the Comnussion (namely: Congo-Brazzaville, Mah, Mauritania, South
Alrica and Uganda, Para.7 and 8

I See. Mail and Guardian | Africa must support Libya intervention ( htipr//mg.co_sa/article’2011-04-01 -
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Libyan crisis was failed. They tried o get the Libyan Government and the members of the

0O

National Transitional Council on the same table, but never on the same \-vavc:10|1gti"1.“l

4.2.2. The Council of the League of Arab States

On March 12, 2011, the Council of the Leaguc of Arab States met to discuss the situation
in Libya, and it decided to suspend Libya’s membership and endorsed on a consensus

basis a request to the UN. Security Council:

1o take measures to impose a no-flv zone over the movement of Libyan military
planes immediately, and to establish safe areas in the places exposed to shelling
as preventive measures allowing to provide protection for the Libyan people and
the residents in Libya from different nationalities, taking into account the
regional sovercignty and integrity of neighboring countrics. ”-

The Arab |eague stalement was welcomed by ternational observers who view regional
support as a prerequisite for any direct intervention. including any multilateral military
operation 1o impose a no-fly zone. For instance, when the UNSC Resolution 1973 passed,
it recognizes “the important role of the League of Arab States in matters relating to the
maintenance of international peace and security in the region.” and requests that the
member States of the Arab League “cooperate with other Member States in the

implementation of” measures taken pursuant to the resolution to protect Libyan civilians.
4.2.3.  The Council of the European Union (EU)

On 20 February 2011, the High Representative of the EU for Foreign Alfairs and Sccurity
Policy Catherine Ashton first reacted to the unfolding events in Libya on 20 February

20117 She issued a declaration on behalf of the EU stating that the EU “condemns the

A0 e Alrican Union's Responsibility 1o Protect in The Libyan Crisis 2011, P.13 Submitted in

partial fulfillment of the requirements of the degree LM (Human Rights and Democratization in Africa)

7 gee, Resolution 7360, “Arab League Urges UN. 1o Impose No-Fly Zone over Libya,” March 12, 2011
The Gulf Cooperation Council also called on the Sceurity Council to impose a no-fly zone over l.ibya on 7
March 2011, On February 22, 2011, the General Scerctariat of the Orgamzation of the Islamic Conference
also strongly condemned the excessive use ol force agamst civilians in Libya and called the ongoing
cocrcion and oppression a humanitarian catastrophe.

Qe Declaration by the High Representative. Catherine Ashton, on behall ol the Buropean Union on

events in l.ibya. Brussels. 20 February 2011
i ]
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repression against peaceful demonsirators and deplores the violence and death of

civilians. " 'The EU morcover urged the Libyan “authorities.. 1o immediately refrain from

; i LR ; ;
Surther use of violence ... I'he LU thereby acknowledged that the Libyan regime under

Gaddafi demonstrated a threat to the security of the people in Libya. Shortly afier that, it
also assumed its responsibility to act. but not without a request by the Libyan pcnplc.m
On 23 February 2011, President of the Furopean Council, Herman Van Rompuy stated
that the LU “should not be patronizing, but should also not shy away from using its
political and moral responsibility. ™" “While the decision on the future of Libva should

be made by its citizens, the KU's responsibiline is to help. ™

At the extraordinary liuropean Council mecting on 11 March 2011, the Heads of State
declared that Gaddafi had lost all legitimacy as an interlocutor and urged him to step
down.”™ They welcomed and encouraged the TNC in Benghazi, which, while not
recognized as the sole representative of Libya, was henceforth considered “a political
interlocutor™. ™ Ostensibly referring to the R2P principles. Van Rompuy at the press

conference following the extraordinary EU session stated the following:

“linarder to protect the civilian population. Member Siates will examine all
necessary options, provided that there is a demonstrable need, a clear legal basis
and support from the region. We will work with the United Nations, the Arab

League, the African Union and our international parimers to respond to the

15

crises.

30
1bid
UL Gottwald, Humanizing Security? The EU's Responsibility to Protect m the Libyan Crisis P17
=1 See. Statement by Herman Van Rompuy, President of the European Council, on the developments in the

EU's Southemn neighborhood, Brusscls, 23 I'cbruary 2011 (WWw.curopean-
cfourl':’mI,cu,:‘upu.m{.,pj‘p;.iglu\!-'pr@s‘s,-rclcusps (new) last visited on June 10, 2012

 Ibid

See. Council of the European Union, Declaration of the 1xtraordinary Furopean Council. 11 March 2011
(EUCO 7111 REV 1), Brussels, 20 April 2011,

(http:/'www .consilium.curopa.cu/ucdoces/cms_data/docs/pressdataen/ec/119780.pdl) last visited on Junc
10. EU had imposed sancuions, an arms embargo and a travel ban on Gaddali and members of his family,
and [rozen the assets held by Libya’s sovercign wealth fund and central bank.

754 5

U ibid

58 o r
“ See. Van Roempuy cited above at note 251
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On 22 May 2011, Catherine Ashton opened a liaison office in Benghazi in order to
support “the nascent democratic Libya in border management, security reform, the
cconomy, health, cducation, and in building civil society.™ Thus, the EU has been
praiscd for 1(s quick and substantial delivery of humanitarian aid and for its far-reaching

157

sanctions regime.”
424, UN Security Council Resolution 1970

As the study discussed in chapter three, the UN Charter prohibits the use of force, other
than under Article 42. For the use of force to be legitimately authorized, the Security
Council must determine that other means. which would not involve the use of foree, have
been exhausted with no success of stemming the disturbance to international peace and
security. Furthermore, there is a long-standing wradition in the international community

. § . . . g . JSN
against armed mterventon in the internal affairs of a state.™

The situation in Libya was one that put the international community in a precarious
position ol having to balance the need to protect civilian lives from Gaddafi's forces while
adhering to the UN Charter and respecting a nation's sovercignty.™” The responsibility to
protect civilians is a state's responsibilities as a sovereign nation.”® However, the state
charged with protecting the civilian population is often the party putting the civilian lives
at risk.™ When this occurs, it becomes increasingly recognized that the international

. ; 262
community must intervene, !

Thus, with Libya's conflict, the Sccurity Council acted, at lcast initially, on pleas to
prevent crimes against humanity by Libya’s diplomatic mission to the UN, which had

broken ties with the Gaddali Government and claimed to be the representative of the true

0 Toby  Vogel. “EU opens  office in Benghazi”, in Furopean  Voice, 23 May 2011,

(hup:/Awww.curopeanvoice, comVarticle/201 1 may/eu opens-olfice-in-benghazi/71147.aspx.) last visited on
June 11,2012

7N, Koeng, The EU and the Libyan Crisis: In Quest of Coberence? P13

" UN. Charter Art. 2

o Libva the UN And the AU Should Tuke Charge, AFRICA News (June 22, 2011).
http:/'www . foroyaa. gm/modules/news/article. php’storyid - 7155 last visited on June 11,2012

=i - Protection of Civilians in Armed Conflict: Humanitanan Challenges i West Africa (May 19-21,
2003 ), hitp:/ www.iss.co.z/pubs/CReports/Ghana03/Report. itml. last visited on June 11, 2012
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sovercign, the pcoplc.m Treating the diplomatic mission’s request as an explicit request
of the Libyan people, on February 26, 201 I the United Nations Security Council called an
emergency session that ultimately adopted Resolution 1970 (2011).°*" The United States
Mission to the United Nations stated, “The UN Sceurity Council has adopted a
comprehensive resolution 10 respond 1o the outrageous violence perpetrated by Muammar
Gaddafi on the Libyan people. This resolution imposces immediate measures to stop the
violence. ensure accountability and facilitate humanitarian aid.” > Thus, Resolution 1970
adopted certain multilateral non-forceful measures.” which imposed an arms cmbargo,
assel [reezes and travel bans on Muammar Gaddali. members of his family, and several
Government officials. 1t also made reference to Libya's “responsibility to prolecl“m and
referred the situation to the International Criminal Court for investigation into reports of
crimes against humanity.”® One of the most notable provisions of Resolution 1970 was

the prohibition of arms being sent to Libya.

In the preamble paragraphs of the Resolution. the Security Council referred to the
statements and condemnations made by other organs of the United Nations as well as by
regional t)rgnnizalions,m Flaborating on the alleged human rights violations, the Security
Council expressed its concem at the situation in Libya and condemned the violence and
the use of force before it deplored more specifically the gross and systematic violation of
human rights and *“the incitement 10 hostility and violence against the civilian population

27
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made from the highest level of the Libyan government.

63N, Mission Urges Gaddali's Downfall, Reuters. 21 February 2011 {\\lL\\igul,g'f._.LulL;{;tJ_lLLls—
libya-un-nussion) last visited on June 10,2012

T gee. UN Seeurity Council, Resolution 1970, UN. Doc. S/RES1970 (b, 26, 2011). Resolution 1970
affirmed Libya's ‘responsibility 1o protect” and marked the frst time the Council had referred 1o the R2P
framework since 4 2006 Resolution on the situation n Dartw

W8 et Sheet: UN Securite Council Resolution 19700, Jibva Sanctions, United States Mission o the United
Nations (Feb. 26, 2011). hip// www, usunstate. gov bricfing/statements 20117157194 hun last visited on
June 10,2012

0 id

M7gee. Recalling the Libyan authorities’ responsibility to protect its poptlation (Sccond page of preamble,
UNSC Resolution 1970 (2011))

2% Thid. Preamble Para 6. Notably. Resolution 1970 made explicit reference 1o Article 16 of the Rome
Starute. which allows the Security Council to defer an investigation by the 1CC in order to maintain
international peace and sceurity. On 2 March 2011, the Prosceutor of the 1CC, Luis Moreno Ocampo
decided 1o Taunch an investigation following a preliminary examinalion o i available information.

9 Y imd. Prewmnble Para 3.5

M bid, Preamble Para 2
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4.2.5. Other UN Bodices and Structures

Many UN bodies quickly became seized of the crisis and condemned the violent attacks
against civilians by Gaddafi’s forces. On 22 Iiebruary 2011, the Special Advisers on the
Prevention of Genocide and the Responsibility to Protect issued a press release on the
situation 1 Libya in which they reminded the Libvan government of its responsibility to
protect its population and called for an immediate end to the violence. Three days later,
the UN Human Rights Council (HRC) met on 25 February 2011, and opened a Special
Session on “the situation of human rights in the Libyan Arab Jamahiriya.™™ " The HRC
adopted Resotution S-15/2 which called for the following: the Libyan government to cease
all human rights violations; an mternational commission of inquiry to be dispatched to
Libya; recommendation to the General Assembly for the suspension of Libya from the
Council.

In response, the UN General Assembly unanimously suspended Libya’s membership to
the Council on 1 March 2011.7" Later, on 1 June 2011, the report submitted to the HRC
by the International Commission of Inquiry stated that Libyan covernment and opposition
forces commuited crimes against humanity and war crimes since the start of the crisis.””
Speaking before the General Assembly. Ban Ki-moon declared “the world has spoken
with one voice: we demand an immediate end to the violence against civilians and full
respect for their fundamental human rights, including those of peaceful assembly and free
spccch."'j"r' lfe continued to warn that “there is no impunity...that those who commit
crimes against humanity will be punished™ and informed the General Assembly that “time

is of the essence; thousands of lives are at risk.™ ™

1 See. (www.ohchroorg/english/.. /HR council/.../15session THRC-S-15-1_ ALY

77 See. (www.un.org/News/ Press/does//201 1/ga 1 1050.doe.him)

Paccording 10 the Report of the International Commission of Ingquiry on Libya, (UN Human Rights
Council, A/TIRC/19/68), P.7 Gaddafi forces engaged i excessive use of furce against demonstrators in the
carlv days of the protests. leading 1o significant deaths and injunes, The nature of the injuries indicales an
intention to kill: the level of violence suggests a central policy ol violent repression. These actions breach
mternational human rights Taw as an arbitrary deprivation ol life

St} Kimoon, 2011 Libya and Middle lLast unrest,
(hup: www guardian.co.uh world/blog/ 201 mar/ 1 6/arab-and-middle-cast protests-hibya)  last visited  on
June 10, 2012
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Thercfore. in the Libyan crisis. a range of measures, including diplomatic, economic,
humanitarian, were in fact adopted at least i the carly days through the above
mternational, regional  and  sub-regional  bodies  with  unprecedented  speed  and
decisivencss. These measures send a strong message that those responsible for human
rights abuscs can be held accountable, and rebutted those who argued that the resort to the
use of force demonstrates that R2P is only about military intervention. However, despite
this unanimous message (rom the international community, the attitude of the Gaddafi
Government showed no fundamental change, instead express clear intent to attack the
population in Benghavzi and halt the mass violence on protesters. This was the point in the
crisis that saw the UNSC yielding to calls from the Libyan people, the Arab League, and a
cross scetion of the international community 1o vote for Resolution 1973, Non-forceful

e T ST AR S 1 T .
measures viclded 1o measures involving the use of foree.

4.3, R2Pin Action: The UNSC Resolution 1973 on Libya

4.3.1. Responsibility to Protect in Sccurity Council Resolution 1973

The United Nations Sccurity Council in a bid to proteet the civilians and on grounds of
humanitarian intervention, justified the coneept of responsibility to protect,””” which had
been discussed heavily since the 2000s at the UN and clsewhere (this study extensively
discussed under chapter one), directly applied to the Libyan crisis. Here, it was not the
first time that the Security Council approved enforcement measures with reference to the

responsibility to protect:”* however, it is the first time that the UNSC authorized the use

SN ¢H Ajebe, Just War Theory Revisited: The Case for a New Legal Regime for Humanitarian Forceful
Intervention P.64 Here, the international condemnation of the crisis in Libya by statesmen, leaders of
international governmental and non-governmental organizations. regional organizations and the UN. was
testimony of the growing shared social and normative understanding of R2P

T he endorsement of Resolution 1973 was a landmark moment in the development of the Responsibility to
Protect. The debate among Member States around the situation in Libya was not aboul whether o act 1o
protect civilians for mass atrocities but how best proteet the Libyan population. This indication of Member
Stales prioritizing the protection ol civilians for mass crimes reflects o historic embrace of the R2P
principles agreed (o in 2005 World Summit. The U.S. ambassador o the UN, Susan Rice, stated on Libya 'l
can’l remember a lime in recent memory when the Council has acted so swiflly, so decisively, and in
unanimity on an urgent matter of international human nghts’

X UN Seeurity Counctl Resolution (UNSCR) 1706 (31 August 2006) mentioned R2P when authorizing the
use of force n Darfur. Other comparable cases melude Res. 794 (1992) authorizing the Umited Task Force
10 enter Somaliz and Res 929 (1994), authorizing French troops 1o protect civilians during the ongoing
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of force far the purpose of human protection against the will of the acting government of a
functioning state and applied the R2P concept for itervention n a state for the protection
of ¢civihians using Article 41 (peaceful measures), and Article 42 (use of foree) of the UN

Charter.

Hence. while taking the decision to intervene in Libyva using its Chapter VII powers, the
UNSC equally found in accordance with the R2P principle, namely that the Libyan
government had failed to protect its citizens by itself committing gross violations of
human rights.”” Thus, the primary responsibility to protect the Libyan people was on the
government and its failure to do so establishes international responsibility. This phrasing
and the actual move towards adopting a new approach to intervention for humanitarian

: : s 280
reasons has led to the argument that the action in Libya was based on R2P.

The UNSC on 17 March 2011, acting under the Chapter VII of the Charter, passcd
Resolution 1973 with ten in favor, none against, and five abstained.™ Among them China
and Russia were the two permanent members, who could have cast their veto o prevent
the mtervention and decided not o use force. Their decision can be viewed as an
acknowledgment of the call of the ICISS and the Sceretary-General Ban Ki-moon not to
use the veto power when no vital national interest at stake. The Resolution formed the
legal basis for military intervention in the Libyan conflict, demanding an immediate
ceaselire and authorizing the international community among other things, to establish a

no-fly zone and to take all necessary measures, short of forcign occupation to protect

genocide in Ruanda. However, while Res, 794 was taken i the absence of a central Somali government,
Res. 929 was supported by the interim government

T See. preamble for UNSC resolution 1973, Here, although the R2P concept has been invoked in different
conllict situations in the past decade. for example in the Darfur conflict and in Kenya during the 2008 post
electoral violence, itis the first time the UNSC has applied the R2P coneept for intervention in a state for the
protection of civilians using Article 41 & 42 of the UN Charter that, the mtervention in Libya s said 1o be a
milestone n the development of the R2P regime of interventionism.

Mgee, G Ajebe, cited above at note 56 P.65 one could argue that the Libyan case could be seen as an R2P
case. although Resolution 1973 also refers to the UN Charter in that the situation in Libya constitutes “a
threat to international peace and security.”

yen Security Council members voted in favor (Bosnia and Herzegoving, Colombia. Gabon, Lebanon.
Nigeria, Portugal, South Alrica, and permanent members Prance, the United Kingdom, and the United
States). Five members (Brazil, Germany. and India, and permanent members China and Russia) abstained,
with none opposed. This means that none of the four BRIC countries were supported the mission. Russia and
China expressed concern about the United Nations and other outside powers using foree against Gaddafi
while Germany cxpressed fear that military action would lead 1o more casualties. Three African countries,
South Africa, Gabon and Nigeria, presently members at the UN-Sceurity council. approved resolution 1973,
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civilians and civilian-populated arcas including Benghazi. Notable sections of

Resolution 1973 included:™™

Reiterating the responsibility of the Libvan authorities (o protect the Libyvan
population and reaffirming that party to armed conflicts bear the primary

responsibility to take all feasible steps to ensure the protection of civilians,

Considering that the widespread and systematic attacks currently taking place in
the Libvan Arab Jamahiriva against the civilian population may amount o
crimes against humeniny,

Auwthorizes Member States that have notificd the Secrctary-General, acting
nationally or through regional organizations or arrangements, and acting in
cooperation with  the  Secretary-General, (o take all necessary  measures,
notwithstanding paragraph 9 of resoluwtion 1970 (2011} [Note: paragraph 9
establishes an arms embargo on Libyal, 1o protect civilians and civilian
populated areas under threat of attack in the Libyan Arab Jamahiriva, including
Benghazi, while excluding a foreign occupation force of any form on any part of

Libvan territory;

Directs the UN. Secretary General (o convene an eight-person Panel of Experts
to monitor the situation in Libva and implementation of Resolutions 1970 and
1973 Establishes a ban on all flights in the airspace of the Libyvan Arab

Jamahiriva in order to help protect civilians,

However. nothing in Resolution 1973 (2011) authorized member States 1o “act nationally
or through regional organizations or arrangements” to help the rebel forces with arms. 1f
that had been the case, surely Resolution 1973 would not have had support from China

and Russia, as well as from the lLeague of Arab States, the African Union and the

N2 e
Higee, UNSC resolution 1973, cited above at note, 227 Para

Y pesolution 1973 mandates a no-1ly zone which is a rare measure for the Security Council to use. Two
previous cases ivolving the use of no-ly zones are pertinent here, Irag in 1991 and Bosnia in 1992, The UN
Secretary-General Ban Ki-moon issued a statement immedietely after the imeeting highhghting the historic
decision achieved by the Security Council and his expectation for immediate action. He said that Resolution
1973 “Alfirms. clearly and unequivocally. the international community's determination to fulfill its
responsibility 1o protect civilians from violence perpetrated upon them by their own government”
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Organization of the Islamic Conference. Nevertheless, that was what happened just a few
weeks afier the approval of Resolution 1973, Not only were China, Russia and regional
Arab/Alrican organizations condemning NATO operations in Libya, but Gareth Evans,
one of the R2P founding fathers stated that NATO was stretching the Sccurity Council
mandate on Libya “to the absolute limit.™™ Though it can be argued that the extension of
the Sccurity Council mandate by NATO was a way to guarantee the protection of the
Libyan people through the removal of its central threat in terms of the Gaddalh regime, the
reality is that NATO’s interpretation of Resolution 1973 was stretched to meanings that
were not on the document approved by the Sccurity Council members. Here, the following
section. will closely analyzc the Sceurity Council's authorization in order to asscss the

scope and the limits of the mandate,

4.3.1.1.  Protection of Civilians and Civilian Populated Areas

Resolution 1973 offers protection to a wide category of people in Libya, cven if they are
or have been fighting. In humanitarian law, a “civilian™ 1s “any person not a
combatant.™™ There are many different ways (o address protection threats, and numerous
actors play important roles in protecting civilians. National governments bear the primary
responsibility for ensuring that their populations are effectively protected, and all parties
to conflict gavernments and armed groups have an obligation to prevent harm to civilians
in the conduct of hostilities. When States are unable or unwilling to proteet their
population, international actors, such as individual member States, regional organizations,
intergovernmental organizations, or the United Nations Sccurity Council, may become
engaged in ¢fforts to remind parties of their obligations to protect civilians, and may take

: 286
measures o prevent abuses and protect people from harm, A

G Evans, SNATO stretchimg UN Libya mandate: Fvans', Sidney Morning Herald (4 May 2011); AVAV,
"R2P: Sovercignty and Intervention afler Libya', World Politics Review (LISA: 28 June 2011).

5 lere. the delinition of combatant is narrow and does not cover rebel forees unless they are under an
effective command structure that enforces the international law ol anned conflict; and distinguish
themselves from the civilian population while they are attacking. or carry arms openly during cach military

engagement
8 Gee. Protection of Crivihians in 2010 Facts, figures and the UN Security Council’s responsce
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The UNSC Resolution 1973 (2011) on Libya has been the most visible, and arguably most
controversial. action of the UNSC in the name of civilian pmluction."'“" The authorization
of military force to protect civilians by international forces outside of UN peacckeeping
missions, and without the consent of the host government. is a vastly different context
from the way protection of civilians has been discussed in the UNSC prior to the Libyan
crisis.”™

Paragraph 4 of Resolution 1973 provided with a broad legal mandate to protect civilians in
Libya by authorizing “all necessary measures, notwithstanding paragraph 9 of resolution
1970 (2011), to protect civilians and civilian populated arcas under threat of attack in the
Libyan Arab Jamahiriya, including Benghazi, while excluding a foreign occupation force
ol any form on any part of Libyan 1cr1‘1‘1m‘y."‘1“\} The overarching purpose of Resolution
1973 was the protection of civilians, and there were five key ways that paragraph 4
authorized this protection: (1) a mandate to use “all necessary measures™ (2) protection of
“civihan populated arcas including Benghazi™: (3) protection of areas “under threat of
attack™ (4) an exception 1o the arms embargo “notwithstanding paragraph 9 of resolution
1970 and (35) exclusion of a “foreign occupation force™ that still allows for limited

presence on the ground.

[ere, as the study discussed in chapter three. the core mandate of the UNSC is to maintain
international peace and sccurity. Here, while it is important in placing the protection of
civilians within the UNSC’s mandate to maintain international peace and security, the
UNSC should consider the protection of civilians based on the need to prevent harm to
civilians. and not only because civilian suffering may cause more violence.™ Morcover

using military means to protect civilians is risky and challenging and must be based on

7 L Protection of Civilians in 2010 Facts, figures and the UN Seeurity Council’'s Response

¢ Henderson, International Measures Lor the Protection of Civilians 11 Labya and Cote d'Ivoire, 60 Int’]
& Comp. 1.Q. 767, 770 (2011). The UNSC Resolution 1973, On March 19 20, 2011 a multi-national
coalition. spearheaded by France, the United Kingdom and the United States began a broad campaign ol air
strikes against pro-Gaddafi forces under the names Operation Odyssey Dawn [US]. Operation Ellamy [UK]
and Operation Harmattan [FR]. On 31 March. the North Atlanue “Trealy Organization (NATO) look
command of the operation under the name Operation Umficd Protector (O1IP),

™9 gee. Security Council Resolution 1973, Paragraph 4

M0 P Seeurity Council adopted Resolution 1973, "Acting under Chapter VI of the Charter of the United
Nations.” The Seeurity Council can authorize the use of foree under Chapter V1L Article 42 of the U.N.
Charter when situations pose @ threat to intemational peace and sceeurity. See UN. Charter arts. 39,41, 42

64



~
-,

~

thorough assessment of civilian vulnerability to threats of violence: it must not be reduced

to only attacking belligerents.

Morcover., Resolution 1973 extended protection to civilians and “civilian populated arcas
including Benghazi™”" According to the Geneva Convention, even if military personnel
arc present in an arca, their presence does not “deprive the arca of its civilian nature.”"”
Thus. coupled with the Geneva Convention, three words  “civilian populated areas”™
authorized states to use force 1o protect entire towns and villages in Libya, even if
legitimate military targets existed within them. so long as civilians were present.”™ The
reference o the protection of “populated arcas™ 1s important because it allows for the
defense of cities and other arcas held by rebel forces even if the Libyan armed forees arc
not dircetly targeting the civilians therein, since any [ibyan assault would inevitably place
civilians al risk. Morcover, the authorization permits attacks on Libyan security forces
that, while not directly engaged in attacks on civilians or arcas populated by civilians, are
supporting, or reasonably could be expected to support. such attacks, even far from the

battlefront.

The explicit inclusion of Benghazi in Resolution 1973 as a protected arca was especially
significant because it was the command and control center for the Libyan opposition since
the revolution began in February.™ This was a clear acknowledgment by the Security
Council that the Gaddafi regime and the Libyan opposition were not moral equals entitled

to the same protection. Accordingly, the authorized NATO forcees to protect non-civilians

PG Res. 1973, Para. 4. See. Draft Security Council Resolution, CBS NEWS (Mar, 16, 2011), hup://
www.chsnews.com/htdoes pdl/March_16_LibyaDraft Resolution2011_Lpdl? The draft resolution himited
protection to “civilians and civilian objects.” Resolution 1973 broadened the scope of protection to include
entire “eivilian populated arcas™ of Libya and thus everything not just “civilians and civilian objects” within

those arcas

2 g, Protocol Additional 1o the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), June 819771125 LNJTS 3

MUG ¢ Res, 1973, Para. 4. This broad mandate to protect all civilian populated arcas, and its aggressive
implementation, was a significant departure from the hvited “sale arcas” that supposedly received
protection during the war in Bosnia. In response 1o attacks on civilians in Srebrenica. the Sceurity Council
designated Srebrenica as @ “sale arca which should be free rom any armed attack .7 but did not at first
authorize means by which states could protect Srebrenica

4 Gee §.C. Res, 1973, Para. 4: sec also Into the Unknown: The Libya Campaign, Leenomist, Mar. 26, 2011,
at 29 (describing Benghasi as a stronghold for the Libyan opposition forces and important because of
Resolution 1973 which allowed allies to use all necessary measures’ to protect civilians i arcas like
Bengahs from Gaddali's torees).
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including the Libyan opposition forces as long as they were within an arca populated by at
least one civilian.™ By extending protection 1o “civilian populated arcas including
Benghazi” the Security Council recognized that those needing protection may also be
engaged in self-defensc. This phrase was crafted in such a way that not only permitted

. . . . = . 0
Libyans 1o engage in self-defense. but also assisted them in doing so.

Here, on the question of targeting Gaddali, there appears 1o be a division of opinion
among politicians that targeting Gaddafi personally was not allowed.™” However, the
study argues that paragraph 4 of Resolution1973 does not prohibit the targeting of Gaddafi
and rather authorizes it where this is deemed necessary to protect civilians and civilian
populated arcas. Professor Malcolm Shaw shared this view. and said: “Anything that
supports Libyan jets including the military command structure. airfields and anti-aircraft
batterics would be lTegitimate.™ But, he cautioned. not all Libvan government sites could
be hit: 1 wouldn't think that blowing up the finance mimstry in Tripoli would be

authorized.” Professor  Ryszard Piotrowicz, also agreed that the UN Resolution 1973

appears 1o sanction attacks on Gaddafi, and targeted attacks on senior Libyan officials

might be justified if this 1s the only way to stop attacks on civilians.

4.3.1.2.  All Necessary Mceasures

The Sceurity Council quickly responded to the violence in Libya with a comprchensive
resolution that authorized “all necessary measures” to stop attacks on civilians. The phrase
“all measures necessary” is known from constitutional rights doctrine as part of the
proportionality requirement and as it has become a dominant theme in transnational and
comparative constitutional law,”™ it requires a least-restrictive means test. A measure may
not go beyvond what is strictly necessary in order to achieve a certain goal, Thus, the

intervening States would have to show that every action they take is essential with regard

PP Williams and C. Popken, Northern Africa and the Mideast: to Where? Security Council Resolution
1973 on Libya: A Moment of Legal & Moral Clanty, Case Western Reserve Journal of International Law
2011 .5

6 I hid

Ihe British Prime Minister David Cameron and the UK's Chiet o Defence Staff, General Sir David

Richards have indicated that targeting Gaddifi personally was not allowed
298

297

Internationa! Law 72 2008)
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to the objective they arc pursuing, namely the protection of civilians and civilian-

populated arcas.

As scholar Dapo Akande argued, there is a danger that the expression “all necessary
measures” will be interpreted in a sense as part of the jus in bello, 1.e. as part of the law
that regulates individual targeting and the conduct of hostilities. Such an interpretation
would suggest that cach individual act of targeting needs to be justified as an act that is
essential for achieving the broader objective. Instead, Akande argued that, the limitations
on force authorized by the UN Security Council should be thought of, in terms similar to
the jus ad beflum and in terms similar to what we have i the law of self defense. First of
all, these limitations are directed, in general terms by reference to the overall levels of
force used and not, usually, in connection with individual acts of targeting. Secondly. the
key questions in this arca are whether it is necessary to use force and whether the force
used is proportionate in connection with achieving the objective specified by the
resolution. So here the question really is whether the force used is proportionate to
achieving the goals set out by the resolution, e, protecting civilians and civilian
populated arcas. Here, the study believes that what “all necessary measures” will depend
on particular circumstances. In other words, there should be some proximate connection
between stopping the slaughter of civilians and the use of force to destroy the Libyan

military causing the slaughter.

The phrase “all necessary measures™ 1s employed by the Security Council Resolution 1973
to authorize the usc of force under Chapter VIL Article 42 of the UN Charter.”” The
expression has rather been a cipher for the authorization to use military force. This is,
however, not the way the Security Council has been understood the phrase in the past.'“m
Necessary here does not mean that cach individual act of targeting must be absolutely

¢ . R
essential to achieving the goal set out by the resolution. ""In the past, all necessary means

: . ; . b 302
has simply been viewed as short hand for authorization of the use ol force.™ That

5 bobel & M. Rainer, Bypassing the Sceurity Council: Ambiguous Authorizations 1o Use Foree,
Ceasclires and the Iragi Inspection Regime, Journal of International Law 124, 129 (1999)

My Akande, What Does UN Security Council Resolution 1973 Permit? (March 23, 2011)

i

g
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expression has not been viewed as what imposes limitations on the scope of force but that
limitation has instead been taken as flowing from the objective that the use of force is
designed to achieve, ™™

The immediate and aggressive implementation of *“all necessary measures™ was a dramatic
shift from the timid and tardy implementation conducted by the international community
in response Lo attacks on civilians for stance in Bosnia.™' In Bosnia, over a ycar passed
before the Sceurity Council authorized UN. member states to take “all necessary
measures, through the use of arrpower™ to protect “sale arcis 9% Ag a result, while the
international community in Bosnia hesitated to authorize force and then failed to usc the
full extent of force authorized, approximately one hundred thousand lives were lost and
2.2 million civilians disp]accd.“"‘ Fortunately for the Libyan people, the Security Council
did not wait for wide-spread massacres before authorizing “all necessary measures,” and
the US. British. and French led coalition did not hesitate to implement the full scope of its

mandate by using all available resources and by striking all crucial targets.

4.3.1.3.  Notwithstanding Paragraph 9 and Excluding a Foreign
QOccupation Forcee

In paragraph 4 ol Resolution 1973, the Sccurily Council authorized States to take all
necessary measures o protecet civilians “notwithstanding paragraph 9 of Resolution 1970
2011y Iere, paragraph 9 of Resolution 1970 required states “to prevent the supply,
sale or transfer to the Libyan Arab Jamahiriya of arms and related materiel of all types and
technical assistance, training. financial or other assistance, related  to military
activities...”'"™ In common language, when “notwithstanding™ is used as a preposition, as

W14 For instance. in Resolution 678 dealing with Iragi invasion of Kuwait, the limitation on the force was
that the force was o remove Irag from Kuwait and to restore international peace and sccurity in the arca. In
Resolution 1973, the limitation is that the use of force must be directed al protecting civilians and civilian
populated arcas under threat of attack.

04 Gee, P Williams and C. Popken, cited above at note 295

0% gue Seeurity Council Resolution, Doc. S/RES/R36 (June 4. 1993), Para.10 Even alter the Sccurity
Council authorized the use of force. foree was rarely actually used.

WGee, BBC NEWS (June 21, 2007). hup: wiww.news. bbe.co.uk/2/hiFurope’6228152 sime ULN. High
Commussioner for Refugees, UNHCR Global Appeal 224 (Ann Encontre et al. eds., 2004). available al
hitp:/www. unher.org cgi-bin/texis/vix home/opendocPDIViewer.himl?

WSee. Security Council Resolution 1973, Para. 4

O See, Security Council Resolution 1970, Para, 9. Decides that all Member States shall immediately take
the necessary measures o prevent the direet or mdireet supply, sale or transfer 1o the libyan Arab
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it is in paragraph 4 of Resolution 1973, 1t means “despite.”™ Thus, States could use all

necessary measures (o protect civilians “despite paragraph 9 ol’ Resolution 1970.

Although the meaning of this phrase has been debated, the logical interpretation is that this
phrase created an exception to the paragraph 9 Resolution 1970 arms cmbargo for
measures thal were necessary o protect civilians, measures that may include arming and
training civilians so that they may  protect themselves. " Here, “notwithstanding
paragraph 97 was interpreted aggressively by the French and Americans, and narrowly by
the British, to allow for arming of the Libyan opposition. The U.S. believed that
“notwithstanding paragraph 9™ created a blanket cxception to the arms cmbargo:
“Resolution 1973 amended or overrode the absolute prohibition of arms to anyone in
Libya so that there could be legitimate transfer of arms if'a country were (o choosc to do
that,” said U.S. Sccretary of State Hilary Clinton.”'" The U.K., on the other hand,
interpreted “notwithstanding paragraph 9 more narrowly, 10 allow only for arming the
Libyan opposition with “defensive weapons™ in “certain limited circumstance.™ ' On June
29 2011, Irance was the first and only of the three NATO leaders to confirm that it had
actually provided weapons to the Libyan 0pposilion.“'" Here. phrase “notwithstanding
paragraph 9" reflects an understanding by the Sccurity Council that those who need

protection may also be engaged in scll-defensc.

Yet, despite the inclusion of “notwithstanding paragraph 9.7 some commentators are

skeptical that this phrase was intended by the Seeurity Council to create an exception to

Jamahiriya. from or through their territories or by their nationals, or using their flag vessels or aireralt, of
arms and related materiel of all types. including weapons and ammunition. military vehicles and equipment,
paramilitary equipment. and spare parts for the alorementioned. and technical assistance, trainimg, linancial
or other assistance. related 1o military activities or the provision, maintenance or use ol any arms and related
materiel. including the provision of armed mereenary personnel whether or not originating in their
territones. .

W Notwithstanding Definition. Merriam-Webster.Com,  hitpuiwww merriam-webster.  com/
dictionary notwithstanding

MU goe, P Williams and C. Popken, cited above at note 295 P.20

TN watt,  US. Paves Way 1o Arm Libyan  Rebels, Guardian  (Mar. 29, 2011),
hitp://www.euardian.co.uk/world/201 1 /mar/29/arms-libya-rebels last visited on June 10, 2012

Y2 Richard Spencer, France Supplying Weapons 1o Libyan Rebels. The Telegraph (U.K.) (June 29, 2011),
hitp://www lelegraph.co.uk/news/w orldnews/alrcaandindianocean/Libya ‘860654 1/France-supplying-
weapons-to Libyan-rebels. himl last visited on June 10, 2012

3 Gee. D, Jolly & K. Fahim, France Says 1t Gave Arms 1o the Rebels in lLibya, New York Times. June 30,
2007, at A4
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the arms embargo, arguing that it would never have passed i that had been so. “ Others
arc simply critical of the fact that “notwithstanding paragraph 9 did indeed create an
. 318 . . .
exception to the arms embargo, '~ preferring an arms embargo that would have applied

5 V : ; sy $ite
cqually to the Gaddali regime and the Libyan opposition.*'

Notwithstanding paragraph
9 in Resolution 1973 lifted the arms embargo for NTC forces if it was nceessary 1o

protect civilians under threat of attack.

Resolution 1973 allowed states the flexibility ol putting limited forcign intelligence and

military personnel on the ground in Libya so long as they did not constitute “a forcign

occupation force of any form on any part of Libyan territory. "7 While on its face, this

. . e ) =3
proviston would appear to exclude the presence ol any boots on the ground,” ™ it in fact
appears that the drafters cleverly chose the term “occupation roree,” which is not without

legal significance,

Some commentators interpret the inclusion ol this phrase as expressing the intent of the
Security Council to avoid a situation similar to Iraq.’'” While this phrase certainly set the
tone that there would not be heavily-armed peacckecping forees in Libya, it also
represents clever dralting that allowed for some military presence on the ground. This
phrase ultimately provided states fulfilling the mandate with a wider range of available

measures to protect civilians as the conflict progressed.

ML Milanovie, Can the Allies Lawfully Arm the Libyan Rebels? (Worrying that the Security Council
implicitly took sides in this confliet and created a wink-wink embargo exception)

12 Akande, Does SC Resolution 1973 Permit Coalition Military Support {or the Libyan Rebels? (Arguing
that the law did create an exception to the arms embargo 1o assist the protection of civilians and civilian

populated arcas)

U0y wvanderman, Is Providing Arms to Libyan Rebels llegal? (Showing that the drafters of Resolution
1973 did not really through the resolution as an exception to the anns embargo. However, Secretary Clinton
stated that the US interpreted that Resolution 1973 overrode the absolute prohibition on arms Lo anyone in
Libyu)

See, Security Council Resolution 1973, Para. 4,

YOG Evans, UN Targets Libya with Pinpoint Accuracy, NAT'L TIMES (Mar. 24, 2011). hup://
www. heage com,au/opinion politics/un-targets-hbya-with-pinpomt-accuracy 20110323

leope. humlixzz lalSOmLIW Tast visited on June 10,2012

T Compare Libya  UN - Resolunon 1973 Text Analyzed. BBC NEWS  (Mar. 18, 2011),
http://www. bbe co.ukmews/world-africa-12782972 (clammng that because Resolution 1973 specifically
excludes any forcign occupation foree that the operation will not be another Iraq and instead would have a
clear himit). with JelT Bridoux, Why Libya Will Not Be a Sccond lrag, Open democracy (Apr. 15, 2011),
http://www . cpendemocracy. netopensecurity/jeff-bridous/ why-libya-will- not-be-sccond-iraq (analyzing the
problems with Resolution 1973's vagueness) last visited on June 10, 2012
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4.3.14.  No Fly Zone

Resolution 1973 besides what the study discussed above, it also imposed “a ban on all
(lights in the airspace ol the Libyan Arab Jamahiriya in order to help protect civilians.™*
No-fly zones are generally implemented for the purpose of restricting the territorial state’s
military operations; cither to protect the civilian population. as in the case of Libya, or
simply Lo hinder its military activities.™ In essence, a no-fly zone constitutes a de facto
“occupation” of a state’s sovereign airspace.”™ The most significant aspect of Resolution
1973. and that which most sharply distinguishes it {rom previous no-fly zones, lies in the
fact that it contemporancously authorizes military action beyond the maintenance of a no-
fly zone to protect ¢ivilians and civilian “populated arcas.” ™

A no-fly zone resolution, like any resolution contemplating the use of foree, will generally
designate who can take enforcement action. There are three possible alternatives; ™" First,
a UN.-commanded and controlled foree (i.c.. “Blue Helmets™) may be authorized to
maintain the vone. In light of the complexity ol mounting no-fly zone operations and the
United Nations' limited military capabilitics, this option is highly unlikely to be used.
Sccond. the resolution may authorize “Member States™ generally or specific states o
enforce the zone. In the latter case. only those states so designated may act. In the former
case, states acting on their own or in an ad hoc coalition may police the zone. Third, the

Council may designatc an international organization, either by name or in general, as an

B Security Council Resolution 1973, P 6, UN. Doc S/RES/1973 (Mar. 17, 2011). At its most basic level, a
no-fly zone is a three-dimensional picce of airspace, usually over another state’s land or sea temitory. in
which aireraft may not 11y, The mere launch of an aircralt from an anfic Id within the zone constitules a
violation.

“UNo (ly-zones must be distinguished (rom aerial blockades, which involve blocking entry or exit of aircrafl
to specilicd airfields or coastal arcas under enemy control. primarily to prevent neutral aircrafl from
transporting goods and personnel to the enemy. Aircraft attempting 10 “breach™ a blockade by crossing over
a sel line in the sky. including civilian and/or neutral arerafl, can be intercepted, forced to land., inspected
and “captured™; those which resist become military objectives and are therefore liable to attack. Program On
Humanilarian Policy And Conflict Research, Manual On International Law Applicable To Air And Missile
Warlare P.156 (2009) . available at htip://www.ihlrescarch.org/amw/manual

22 [ere. however, the no-lly zones do not qualify as an occupation in faw of armed conflict terms, an
important point since Resolution 1973 prohibits occupation. See Security Council Resolution 1973, Para. 4.
S Securnty Council Resolution 1973, Para. 4. Thus. the no-fly zone extends throughout the country, not just
aver areas 11 which the fighting is taking place or in which civilians are at particular risk. Combined with the
“protection of ¢ivilians™ authorizgtion. the broad geographical scope of the zone reveals the extent to which
Resolution 1973 s targeted at crippling the Libyan government's ability to aperate mtlitarly.

24N Selimint. Wings over Libya: The No-Fly Zone n Legal Perspective . +a
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authorized enforcement entity. Here, in Resolution 1973 the Sceurity Council opted for a

¥ 5 - - s
combination of the second and third options.™

Resolution 1973 also confirms that any state can (and should) act in support of the
operation. for instance by providing over-flight and basing rights to cnforcing states.
Even absent such a provision in the Resolution. assistance or at least non-support of
Libyan government forces would be required as a matter of UN. Charter law. Article
2(5) of the Charter specifically provides that “all Members shall give the United Nations
every assistance in any action it takes in accordance with the present Charter, and shall
refrain from giving assistance lo any state against which the United Nations is taking

3

preventive or enforcement action.” * Similarly, Article 25 provides that “Members of the
United Nations agree 10 accept and carry out the decisions of the Sccurity Council in
accordance with the present Charter.™™ In other words, any support to the Libyan
government in violating the no-1ly zone would be unlawful, and arguable any state asked
to provide assistance 1o enforce the zone (short of providing armed forces) would have to
comply with such a 1‘cquc5l_{"'” Conscquently, Resolution 1973 applies the no-fly zone to
civilian as well as military aireraft, extends it throughout Libya, and. most importantly,

couples it with an authorization to use military force to protect the civilian population.

4.3.2. Military Intervention and Regime change in Libya for the

Protection of Civilians

The regime change issue became the most controversial one afler the NATO intervention
in Libya. Although Resolution 1973 does not require the deposition of the Libyan regime,
rather onc of the main objectives is “to protect civilians and civilian populated areas

i . . Rl .
under threat of attack in the Libyan Arab Jamaliriva, however, it was clear that many

7 Security Counceil Resolution 1973, Para. 4-5.
S Ihid. Pari. 9

TUN. Charter. Art. 2, Para. §

S bid. At 25

U See. M Schmitt, as cited above note 325, P4

S See, paragraph 4 of the Resolution 1973 Here, although Resolution 1973 does not require the deposition
of the Libyan regime. the mterveners have made 1t ¢lear that they were not going Lo stop the military
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of the coalition members hoped for regime change as a desired outcome. The US President
Barak Obama. the former French President Sarkozy and UK Prime Minister David
Cameron made it clear that they want Gaddali to go. The three leaders declared that it is
impossible to imagine a future for Libya with Gaddafi in power™ and it is "unthinkable™
that he “can play a part in the future government.”™" So during the intervention it is
argued that (he intervening forces constantly moved beyond the strict mandate they had
been given by Resolution 1973, On the other hand. Russia and China later expressed their
regret for not having used their veto on Resolution 1973 when they had the chance.
According to them, the Libyan intervention is proof that western states cannot be trusted
to stay withimn the limits of a mandate.” Similar criticisms, although formulated in far less
explicit terms, could be heard from regional organizations such as the African Union and

the Arab league.

On April 26th, the African Union iterated its commitment to Resolution 1973, but
immediatcly continued to stress “the need for all countries and organizations involved in
the mmplementation of Scecurity Council Resolution 1973 10 act in a manner fully
consistent with international legality and the resolution’s provisions, whose objective 1s
solely to ensure the protection of the civilian pnpulalmn”m. I'his can only be interpreted
as a more subtle way of stating that the Alfrican Union also considered the intervening
states. who were upholding the no-1ly zone for more than @ month at the time, to be

moving beyond their mandate.

In analyzing the claim that, intervening forces went beyond their mandate in Libya, the

study recognizes two ways of approach. The first, which is used by the ‘criticasters’

campaign in the country unless Colonel Gaddali leaves office. See,
(hup:/ www.guardian.co.uk world/201 1/apr/| S/obama-sarkozy-cameron-libya) last visited on June 13, 2012
S Joint Op-ed by President Obama. Prime Minister Cameron and Former France President Sarkozy:
‘Libya's Pathway to Peace’. The White House, Office of the Pross Scerctary, Apnl 14 2011,
(hitp:/www.whitchouse.gov the-press-olfice 201 104/ 14/ joint-op-ed President-obama-prime

ministercameron-and-President-sarkozy) last visited on Junc 14, 20012 OF course. the ICISS Report
contemplated the issue of regime change. 1t cannot be the primary goal of the military intervention but it 18
not excluded when neutralizing the ‘regime’s capacity 1o harm ils own people may be essential 1o

discharging the mandate of protection”.

YUY Sun, Syria What China Has learned From Iis Libya Lxperience? Asia Pacilic Bulletin 152, 2012 : E.
Micheal. The Responsibility to Protect and Regime Change Furopean Neighborhoods Wateh 76, 2011

S5 Qe African Union Peace and Security Council, Communiqué of the 275th meeting, Addis Ababa: 26-
04-2011
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follows from a very sirict interpretation of Resolution 1973 and argues that in the often
aggressive way the no-fly zone was implemented. the intervening forces went beyond
their mandate. Resolution 1973, in line with the Responsibility to Protect, prefers a
peacelul solution to the Libyan conflict to an armed ong; it does mandate the use of all
means necessary to protect civilians and civilian populated arcas, not regime change.™
The sccond line of reasoning, which will suit the intervening states much better, pays
more attention to the actual situation on the ground and argucs that in order to provide a
lasting peace in Libya, one cannot focus solely on a cessation of violence, but also has to

+ N . . AR
pay attention to the root causes of the situation.

Thus. assuming Resolution 1973 is in line with the Responsibility to Protect, the
international community focused on the responsibility to prevent, meaning that exlensive
attention should also be paid to the sources of violence in a humanitarian crisis.
Considering that the Gaddalfi regime had made its intentions more than clear for those who
had rebelled against it, and any peaceful attempts to come to a ceascfire, let alone a lasting
solution had led to nothing, so onc could make an argument that regime change at this
stage of the intervention, although sull not explicitly mandated by the resolution, was the
only realistic way o take away the source of the conflict and nrovide for a situation which

might resuit in a lasting peace,

Here, at the beginning of the intervention, the genuine ambition of the intervening forces
was Lo stop Gaddafi from causing a large-scale human rights violation among the Libyan
population through the imposition of the no-fly zone. Alongside the no-fly zone, the
international community had also taken a number ol other measures, such as an arms
embargo. a ban on flights for the Libyan regime and an “assct lreeze” for certain members
of the Gaddafi clan. These measures were designed to put pressure on the Gaddafi regime,

to lead it to the negotiation table and to provide a lasting peacc in Libya.

Of course. Resolution 1973 authorized the use of “all means necessary” Lo protect civilians

and civilian populated areas, it does not foresee a lasting solution for the conflict through

i34 ,T

Maessen. the Libyan Intervention, Triumph and Downfall of the Responsibility to Protect in One
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military means. In its preamble, the resolution calls for an immediate ceasclire and a
complete end to all violence and all attacks against, and abuses of. civilians and to the
sending ol a Special Envoy in cooperation with the African Union.”™ It is through this
diplomatic path that the resolution sought to facilitate a dialogue which was to lead to ‘the
political reforms necessary to find a peaceful and sustainable solution™. " The resolution
text implics that the crisis should come to a lasting solution through peaceful means and
certainly does not choose one of either side in the conflict. As a result, one could make a
good argument that the intervening forces were neither in compliance o [ Resolution 1973,
nor the responsibility to protect if they took explicit side of the NTC at the carly stage of

the crisis.

However. as the conflict evolved further it became obvious that there was no chance that
the Gaddafi regime could be trusted or be lead to the negotiation table in a pcaceful
manner. 1t was illustrative that the Libyan authoritics announced an immedialte cease-fire
the day afler resolution 1973 was adopted, but continued the shelling of liberated cities
and the march upon Benghazi. Because the Gaddafi regime proy cd unwilling (o negotiate
a ceasclire and had made it its foremost objective to “to cleanse Libya, inch by inch. house
by house. home by home, alley by alley, person by person, until the country is cleansed of
dirt and scum.”™ the coalition was unable to achieve the mam goal of Resolution 1973
“to protect civilians and civilian populated arcas under threat of attack in the Libyan Arab
Jamahiriya, including Benghazi™, without stretching the strict mandate it was given. Had
the intervening forces not taken a pro-active stance in the Libyan Civil war and not
explicitly chosen the side of the National Transitional Council. it is reasonable to state that
civilian casualtics would have been much higher and Libyan situation would have

. 119
detenorated into deadlock.

Here. even if the UN Resolution 1973, the goal of the intervention, is to protect Libyan
civilians form human rights violations, nevertheless, can this goal be meaningful and

successful without the removal of Gaddafi and his regime from power? The study strongly

""'_' C. Robert, Thinking Aboul Libya, the Responsibility to Protect and Regime Change 2011
P Gee. Security Council Resolution 1973

AN 5 3
See. ). Kinsman, cited above at note, 221
134

(. Robert, cited above at note, 336
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argues that, il Gaddafi remains in power, this would make the coalition members and
NATO's leadership look ineffective. In fact, the limited scope of the intervention may set
the action up for failure as it is. It will be almost impossible to leave with Gaddafi still in
power with any kind of credible assurance that the same civilians will remain protected.
Therefore. had the intervening forces kept themselves to a strict interpretation of
Resolution 1973, the humanitarian outcome in Libya would have been far worse, which
would not have been in the spirit of the Resolution 1973: regime change was not a goal of
the intervening forces, it merely proved necessary to achieve the goals of Resolution 1973.
Given the well-founded fear that if Gaddafi were to regain control of rebel-held territory
he could perpetrate further crimes, assisting the rebels in preventing him from regaining
such control was, areuably, a part of protecting civilian from massive human rights

violations.

4.3.3. The Responsibility to Proteet: After Libya
Here. once NATO operations in Libya were clearly aligned with regime change rather
than the strict mandate of Resolution 1973, the question is whether or not the
responsibility to protect still relevant for the future?  Of course. thirteen days after
Resolution 1973. another one was adopted on the Cote d’lvaire situation reaffirming the
“primary responsibility of cach state to proteet civilians™ and authorizing UNOCI “to usc
all nceessary means to carry out its mandate to proteet civilians under imminent threat.”"
A fow months later, while NATO aircraft bombed the positions of Gaddafi and helped the
rebel forees. three Sceurity Council resolutions were adopted on Sudan and another on the
Yemen crisis, both on the grounds of the responsibility to protect, authorizing UNISFA,
“without prejudice to the responsibilities of the relevant authorities, to protect civilians in
the Abyei Arca (South Sudan) under imminent threat™™" and invoking “the Yemeni

- 5 s — 33342
Government's primary responsibility to protect its population.

W0 Goe Resolution $/1975 (2011) *Cote d’Ivoire™. 30 March, Sceurity Council (NY: UN).

S Gae Resolution $/1990 (2011) *Sudan’, 27 June, Sccurity Council (NY UNY; Resolution $/1990 (2011)
“Sudan’. 8 July, Security Council (NY: UN): Resolution 52003 (2011) Sudan®, 29 July. Security Council
(NY: UN).

42 Gue. Resolution $/2014 (2011) *Yemen', 21 October. Seeurtty Council (NY: UN).
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Thus. the extension of the United Nations mandate by NATO 1 Libya did not destroy the
responsibility to protect coneept, but it is a factor slowing an international response to the
present crisis in Syria. After peaccful demonstrations and more aggressive revolts, the
country 1s now in a state of civil war, 3 Gince the protests began, Syrian sccurity forces
have reportedly killed at least 15,000 civilians."*" The Syrian government is killing its own
people.’" This is an undeniable fact for the Syrian people, the Syrian government, Syrian
neighbors, the Arab League members, and the intermational community which is part of
the United Nations® structure. While the Syrian people go on being killed by its own
rulers. the Security Council is once again paralyzed by its own functional structure and the
institutional mechanism that should contribute to overcome this paralysis. Of course, the
Arab [eague has been an involved actor since the worsening ol the Syrian crisis, through
the approval of historic sanctions against the Assad regime, on July 21, the Arab League
pinpointed Syria in its statements regarding ending the violence against civilians, leading
several regional governments o begin o remove  their ambassadors and suspend
operations in Syria. The Arab League suspended Syria’s organizational membership on 12
November and adopted a number of sanctions on the repressive regime on 27 November,
An observer mission™" to the Syrian territory was not able to minimize the effects of the
Assad regime towards its own people even while the Arab observers were in Syrian
territory.”" Similarly, the United Nations’ structure through its different bodies and

commissions has expressed concern over the Syrian crisis since August 2011, mainly with

“UNL Ritkind, Shashank Joshi. *IUs time o support the opposition in the Syrian civil war’, Financial Times
(London: 5 I'cbruary 2012)

S e to the seeurity situation, it is difficult to establish precisely how many civilians have been killed, bul
most organizations estimate the figure at over 10.000. These estimates do not include Syran government or
Free Syria Army casualiies. See. eg. Svra Crisis: Counting the victims, BBC. May 29, 2012,
(hitp://www.bbe.co.uk/news/ world-middle-cast-18093967) these attacks appear (o be intensifying. The UK-
based Syrian Observatory for Human Rights estimates that over 13,000 civilians have been killed since May
2012: including nearly 2000 in July alone. These attacks have created a humanitarian crisis in Syria. Tens of
thousands of refugees have Ned Syria into Jordan. Lebanon. Turkey, and Irag. and more than 35,000 Syrians
have sought refuge along the Turkish-Syrian border. Mosi recently, one news organization reported that
from July 19th 1o July 20th. 2012, approximately 30.000 Synans crossed the border into Lebanon,

M Gee. Amnesty International, “Syna’, Annual Report 2011 (London: Amnesty International, 2012).

Mhe Lo Resolution 7442 (2011) Full text of Arab League resolution agaist Syra’, 27 November (Cairo:
League of Avab States 201 1)

“gee, Report of the Head of the League of Arab States Observer Mission 1o Syria for the period from 24
December 20171 10 18 January 20127, 27 January (Cairo: League ol Arab States 2012).
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the Human Rights Council rcporl.”“' the Sccurity Council presidential statements™ and
through a General Assembly resolution, ™" the reality is that it did not manage to rise
above an expected outcome: Russian and Chinese veto on a timely and decisive Security
Council resolution, ™

4.3.4. Changing context on R2P: The Syrian crisis

Although the Libya and Syria cases are comparable in the sense that grave violations of
human rights are being committed by corrupt dictators for decades, there are many more

surrounding factors, in which the two cases differ significantly.

First, the cthnic and religious constellation of Syria is much more diverse than the Libyan
one. In lLibya, 97% of the population consists of Sunni Muslims.”™ In Syria, the
population is much more cthnically diverse; 74% of the population consists of Sunni
Muslims, 14 % are Shia and 10 % are Christians. Furthermore, the ruling class in Syria,
consisting of Bashar al-Assad and his entourage, are part ol the Syrian Shia minority.‘m
Because of the fragmentation of the Syrian population, and the locus of power being
within one of the ethnic minorities, it will be much more difficult for an intervention to be
suceessful. et alone case the path 1o lasting peace. With regard to the feasibility of an
intervention in Syria, Guiora makes an argument which is closcly related, and might be a
consequence of the above sketched Syrian demographic constellation: he points out that in
Libya there was an armed and well organized opposition, whereas the same cannot be said
of the Syrian opposition, “an organized rebel group is receiving significant international

military assistance; an unorganized opposition has barely received the traditional

“MSee. Report of the independent international commission of inquiry on the Syran Arab Republic, 23
November, Human Rights Council. General Assembly (NY: UN) A/HIRCS 17/2/Add 1 (2011

WGee Statement by the President of the Security Council on Syria®, 3 August, Seeurity Council Presidency
(NY: UN) S PRST200106 (2011 “Security Council press statement on Damascus terrorist attack™, 6
January 2012, Sceunity Council (NY: UN) S/PRST2012/3(2012)

SUGee Situation of human rights m the Syrian Arab Republic™, 19 December, General Assembly (NY: UN).
A/RES00/176(2011)

“EUN Secunty Council members “Draft Resolution on Syria, 2 February 20127 This attempt, on February
2012, had the same conclusion and only reinforced the Seeurity Council's state of paralysis, mainly because
the draft resolution directly called “for an inclusive Syrian-led political process conducted In an environment
free from wviolence. fear, mtimidation and extremism, and aimed at effectively addressing the legilimate
aspirations and concems of Syrian pecople.”

Sigee.  World  Fact  book-Libya.  CIA - 2012(htips://www.cia.gov/library/ publications/the-world-
factbook/geos/ly. himl) Tast visited on June 18, 2012

Qe World  Faet book-Syra. - CIA 2012 (hups://www.cid vov/library publications/the-world-
factbook geos sy huml) last visied on June 18,2012
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platitudes that accompany non-intervention in the face of extraordinary violations of
human rights™**" Guiora thus argues that the international community might also be
acting on account of a feasibility argument; in Libya a solid basis for intervention was
already present, increasing the chances of success for an intervention, while in Syria this is
absent. Ironically, in a situation where the opposition is not well-organized, there might be
a more dire need for intervention then one where this is not the case. Besides the
demographic of Syria und presence or absence of a well-organized armed opposition, there
are a multitude of other factors which might influence the feasibility of successful military
intervention. One could also point to the explosive geopolitical situation in Syria and the

in comparison to Libya much stronger Syrian army. &

Here. one can argue that the linkage between the implementation of the responsibility to
protect and the subsequent regime change in Libya that is one of the reasons Russia and
China have vetoed any Sccurity Council resolutions on Syria. ™" As in Libya, France, the
UK and the US were the proponents of the resolution, China and Russia the opponents.
The stated reason for the Russian and Chinese veto on Syria. is that they pereeived the
resolution as being “a potential violation of Syria’s sovercignty. which could allow for
military intervention or regime changc""” In the initial reservations Russia and China
voiced over Resolution 1973, they underlined their concern for, in that case, Libya’s
sovercignty. At the time they did not however so explicitly voice their concern for the
intervention to degrade into military intervention and regime change. ™™ The Russian and
Chinese post-facto view that the intervening forces had trespassed their mandate in Libya,
transforming the no-fly zone into a military intervention with naked regime change as its

ultimate goal, resonates directly in their explanation of why they vetoed a resolution on

B4 A Guiora. . Intervention in Libya, yes: Intervention in Syria no 2012 S5CN P16

TR Maya, Development of Conflict in Arab Spring Libya and Syria: I'rom Revolution to Civil War.
Washington University International Review 1:76-96. 2012

S0 Rodrigues, Somewhere Between Civil War and Regime Ty msllm The Responsibility to Protect
Response 1o 1 ibya and Syria- Small Wars Journal Article Jun | 12 2012 1ithe mi!llm\ reaction 1o the Libyan
crisis pave responsibility 1o proteet a bad name i terms of “regime L}m.‘k_ 27 surely the label given by the
maction in the Syrian situation will be unpronounceable,

STHL Paul, Syria resolution vetoed by Russia and China at United Nations, Cruardian, 2012-02-04

YL Baodong. Explanation of Vote by Ambassador L1 Baodong at ter Adoption of Security Council
Resolution on Libya 17-03-2011. ( http://www.china-un.org/eng/ hyy /807544 htm) last visited on June 19,
2012
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Syz'ia.;w One can also argue that Russia and China arce alraid of the shadow ol the future,
in that a decisive response by the Sceurity Council to Syrian repressive measures against
its own population could be a precedent used in the future against their own authoritarian
regimes.’ " However, the Syrian situation underlines the Security Council’s limitations in
intervening in a timely and decisive manner, even when the most heinous crimes against
humanity are being committed under the eyes of the international community."’

Here, Mccormack argues that, the responsibility to protect is not enough to protect Syrian
people, and subscquently some other response must be found outside the Sccurity
Council's structure.™™ However, intervention without a Sceurity Council resolution is
contrary to the stipulations of the responsibility to protect concept. Other scholars also
argue that a military intervention would be catastrophic™”' in the sense that it would bring
more harm than good to the Syrian people: others argue that a military intervention with a

= . - RTG
no-fly zone (ramework should be conducted immediately. i

Generally. the humanitarian crisis in Syria, although receiving similar condemnation from

a majority of the international community, it has resulted in a completely different

63

response, compared to that of Libya."™ According o a February 2012 report

") Foust, "Syria and the pernicious consequences of our Libya intervention”, The Atlaniic (Washinglon: 6
FFebruary 201 2)

0 Raman. ' Russian-Chinese nervousness influences their yote on Syria’, Paper No. 4898 (New Delhi:
South Asia Analysis Group. 5 bebruary 2012)

) Traub. Intervention in Synia is morally jusufied and_completely impractical’. The New Republic
(Washington: 10 February 2012)

02 Mecomack. “The responsibility to proteet and the end of the Western century” in Philip Cunliffe (ed.)
P. 35-48. The Kosovo crisis in the 1990s had a similar context. While an authoritarian dictator with a record
of ecnocide. ethnic cleansing. and crimes of war and against humanity was giving signs of repeating these
crimes towards his own population and was unwilling to negotiate, the Security Council was paralyzed by
the Russian and Chinese vetoes. As a result, NATO took the lead with a military intervention on March
1999

WA Cordesman, & A, Nerguizian, “Instability In Syria: Assessing the Risks ol Military Intervention’
(Washington: Centre for Strategic and International Studics. 13 December 2011)

N Werss, “Russia, Iran and Lezbollah are already intervening in Syria, Why aren’t we?" Daily Telegraph
(London. 6 February 2012)

% flere, in the Syrian case. in-between measures were considered. for instance, Kofi Annan as the joint
Arab | cague UN envoy Tor Syria attempted to implement a six-point peace plan Lo terminate the vielence in
the country have failed. In a news conference. Annan said the Syrian people "desperately need action” but
erticized the UN Seeunity Council for "finger ponting and name-calling” Annan's six-point plans are; |
Syrian ted poliical process o address the aspirations and concerns ol the Syrian people, 2 Iind to violence
by all sides: army troops o stop using heavy weapons and withdraw o barracks. 3 Parties to allow
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commissioned by the United Nations Human Rights Council, Assad’s sceurity forces have
§ (T . N . e - . . 13366
committed  “widespread.  systematic, and  gross human rights  violations by
indiscriminately using heavy weapons, including tanks, artillery, and helicopter gunships,
L. 167 e X ; 5 i
against civilians.™" Additionally, the Report also found that Syrian forces had deliberately

o N : : i RIS
shot civilians, shelled residential arcas, and tortured hospitalized protesters.”™

The Report concluded that Syria has “manifestly failed™ to protect its own pcoplc.'“’q Thus,
the Syrian crisis is an R2P situation where the responsibility to react has shifted to the
international community because of Assad’s cessation of his sovereign responsibility.
Therefore. a failure to act, when humanitarian intervention is needed most, undermines the
credibility not only of the United Nations, but also 1t will transform R2P from an

admirable voal into a hypocritical, exploited political instrument,

humanitarian aid. 4 Authorities to frce political detainees, S Authorities to ensure freedom of movement for
journalists und 6 Authorities to allow peaceful demonstrations

6 Goe Report of the Independent International Commission ol Inquiry on the Syrian Arab Republic, Para 2
delivered to the General Assembly Human Raghts Council. UN. Doc. ATICR/19/69 (Ieb. 22, 2012)

“Ulbid, Para. 39 46

“*bid, Para. 3946
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1. CONCLUSION

The responsibility to protect originated in the international community's failures (o
respond adequately to massive human rights abuscs. Failure (o act in the 1994 Rwanda
genocide,™ the horror of inadequate intervention in Bosnia, and the non-UN-authorized
intervention in Kosovo in 1999 set off angry and deeply divisive reeriminations around the
world for acts of omission and commission.’ " the then-UN Sceretary General Kofi Annan
called upon the international community to reach a consensus on when military

intervention is justifiable.

In the face of questions such as--how 1o gencerate political will to intervene, how to
structure cffective interventions, and how to overcome the paralyzing force of the
permanent member veto in the Security Council--the notion of a responsibility to protect
was born. Throughout the 1990s. scholars and practitioners had called for fresh thinking
about sovereign States and non-intervention, and some advocated a duty to intervene in
humanitarian crises. especially for the purpose of providing humanitarian aid to victims, '
The most significant ransformation in approaches to intervention in humanitarian criscs
took place in 2001, with the publication of The Responsibility to Protect, the report of the
International Commission on Intervention and State Sovercignty (ICISS), an independent
body established by Canadian Government. Aiming “to build a new international

5373

consensus on how to respond in the face of massive violations of human rights, the

2005). Rwanda exposed the tragedy ol inaction, the shame of a lack of polincal will 1o mtervene, When
genocide erupted in Rwanda in 1994, the Seeunty Council was aware ol the degree of violence and potential
for esealation, but 1t feared lor the seeurity ol the 1N, peacckeepers that had been stationed in Rwanda
since 1993,

T See AL Scehnabel and R. Thakur (eds.), Kosovo and the Challenge of Humanitarian Intervention: Selective
Indignation, Collective Action, and International Ciuzenship (Tokyo: United Nations University Press,
2000).

2See. FL Deng, cited above at note 20 (proposing that sovercignty represents not a right to nonintervention,
but rather a responsibility 1o govern effectively)

" See, the 1C1SS Report | at 81

YUK Moghalu, Rwanda’s Genoceide: The Polities of Global Justice (Houndmills: Palgrave Macemillan,
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Report treated as ts central  premise  the assertion  that  “sovereignty  implics
-

I'CSDUH.\‘IIHIEII:\.”{
Unlike humanitarian intervention, R2P aspires to ground national and international action
in law and institutions. Rather than compromising sovereignty. it harnesses the notion of
sovercignly as responsibility. The doctrine of humanitarian intervention may be summed
up as, “military intervention in a state, without the approval ol its authorities, and with the
purpose of preventing widespread suffering or death among the inhabitants.™ This differs
from R2P on at least three grounds. First, the remit of “humanitarian intervention™, which
aims al preventing large scale suffering or death, whether man-made or not, is far broader
than that of R2P which focuses on the prevention of four crimes: genocide, war crimes,
crimes against  humanity and cthnic cleansing.  Sccond,  humanitarian  intervention
automatically focuses upon the usc of military force, by a state or a group of states, against
another state. without its consent. As such it overlooks the broad range of preventive,
negotiated and non-coercive measures that are central to R2P. Third, to the extent that the
doctrine of “humanitarian intervention™ is predicated on the basis of the “right to
intervene,” it assumes that it can proceed without the need to secure legal authorization.
However, R2P changed the scope and focus of the stubborn debate of humanitarian
intervention among other things: transformed the controversial “right to intervene™ to the
“responsibility to proteet™, and strongly argued that besides to diplomatic pressure,
cconomic and political sanction, there are just causes that justify the use of force beyond

the two exemptions of the UN Charter.

The responsibility to proteet articulated and progressively refined beginning mainly from
the triggering events the International Commission on Intervention and State Sovereignty
(ICISS) report to the 2005 UN World Summit Outcome Document. The modern concept
of 1CISS “sovereignty as responsibility” represented a major modification to the
traditional view of “sovereignty as control”.”” In articulating a responsibility to protect,

the 1ICISS Report envisioned three key duties. First, the responsibility to protect entails a

A a xi

YA Roberts, “The So-Called Right of Humanitarian Intervention”, Jrmin Papers. number 13,2000, P 1-
23, (hupwww. irinity.unimelb.edu.aw/publications rnity papers/paper! 3. P17 Jast visited on June 21,
2012
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responsibility to prevent “both the root causcs and direet causes of internal conflict and
other man-made criscs putting populations at risk.™"® Second. when the responsibility to
prevent fails 1o avert a humanitarian crisis, a responsibility (o reacl IS U‘iggcrcd.]"’—" Third,
after intervention, a responsibility to rebuild requires “full assistance with recovery,
reconstruction and reconciliation, addressing the causes of the harm the intervention was
designed to halt or avert.”® These three responsibilities arise from the 1CISS's central
concern: “the interest of all those victims who suffer and dic when leadership and

"

institutions fail
The 1CISS argued that the essential nature of sovereignty had changed from state
privileges and immunities to the responsibility to protect people from atrocity crimes.
Where the staie defaulted on its solemn responsibility owing to lack of will or capacity, or
because it was itself complicit in the commission of the atrocities, the responsibility to
protect tripped upwards 1o the international community acting through the authenticated
structures and procedures of the UN. Put in simple, R2P represents a radical
wransformation in the international community’s approach to major cascs of humanitarian
suffering. Most importantly. there has been a massive shift in emphasis from intervention
to prevention, such that R2P has become a widely accepted norm within the international

community.

The responsibility to protect has undergone a serics of debates and discussions in the U.N.
system, with no real consensus emerging on the propricty of the principle except, perhaps,
that it should remain a principle and not be codificd as any binding legal obligation. The
first formal discussion among world leaders of the responsibility to protect took place
during the 2005 World Summit. Certainly, the 2005 World Summit Qutcome Document
endorsed by world Icaders apparently embraced R2P as regards cases of genocide, war
crimes, ethnic cleansing and crimes against humanity. The World Summit ultimately
cndorsed o responsibility to protect in its Outcome Document, which was formally

adopted by the General Assembly later the same year. The principle that the meeting

0 Gee, the 1C1SS Report, at X1
T

T ldm 2
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endorsed, however., represented a severely scaled-back version of the 1CISS's original
proposal.’”” All States thus codified within a multilateral framework their willingness to
take measures which would be non-cocrcive in the first instance but when necessary
cocrcive. specifically mentioning Chapter VI of the UN Charter, in cases where national
authoritics show signs of their inability or unwillingness to protect the population on their
territory. According to the Outcome Document the Sceurity Council can, on a case-by-
case basis. excrcise R2P when a massacre is ongoing and only military action can put an

end to It

[n recent years the international community has accepted R2P both conceptually and in
practice, including by invoking the principle in UN Sccurity Council resolutions. The
unanimous approval of the R2P doctrines at the 2005 World Summit as well as the fruitful
discussions on implementing the R2P at the General Assembly in July 2009 appeared o
indicate that the UN has successfully managed the challenge of demands for humanitarian
intervention by separating the notion of protection from the debate ol contentious military
intervention. The responsibility to protect is not about rights at all. but about duties. The
primary duty holder is the sovereign state, w hich should offer security and protection to its
own citizens irom the four mass atrocity erimes. The wider international community has
the responsibility to encourage and assist individual states in meeting that responsibility.
When the state failed i its duty to safeguard the lives and well-being of its own people, or
itsell the perpetrator of massive human rights violations, the international community
must be prepared Lo take appropriate collective action, in a timely and decisive manner
and in accordance with the UN Charter.

Humanitarian intervention is not expressly mentioned in the UN Charter, and it has
remained one of the most controversial and hotly debated issues in the arcas of
international law as its status remains uncertain and the practice of states has raised
protracted debates. ¢ The ratification of the United Nations Charter in 1945 scverely

curtailed the legality of humanitarian mterventions, because Article 2(4) prohibits the

Y9 Gee T Weiss, R2P After 9/11 and the World Summit, Journal of International law 741, 750 (2006)

M) Sarkin, “Dealing With Alrica’s THuman Rights Problems: The Role of the United Nations, the African
Union and Africa’s Sub-Regional Organizations in Dealing with Afiica’™s Human Rights Problems:
Connecting Humanitarian Intervention and the Responsibility to Protect.” Journal of African Law, April
2009 P4
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*__threat or use of force... " against another state. The Charter allows only two exceptions
to this prohibition: Article 51 in Chapter VII of the Charter allows a nation to use force in
self-defense if an armed attack occurs against it or an allied country, and the UN Sccurity
Council is authorized to employ force to counter threats to breaches of international peace.
One of the main ideas of R2P is that therc arc just causes that justify the use of force

beyond the two exemptions of the UN Charter.

One of the most important achicvements of the Responsibility to Protect is that it is
supposed 1o have overcome the dichotomy between state-sovereignty and non-intervention
on the one hand and the responsibility the international community has to intervene in
cases of mass violations of human rights on the on the other. The 2001 ICISS report and
Resolution 1973 are both a fine example of balancing these two seemingly contradictory
positions. R2P attempts to over-come the North; South sphere debates over humanitarian
interventions in the 1990s and builds a broad consensus on how the international
community can deal with cases of mass atrocitics occurring in a given sovereign nation.
R2P also attempts to sirike a balance between unilateral interference and institutionalized
indifterence.”™ 1t will help the world to be better prepared normatively, organizationally
and operationally to meet the recurrent challenge of external military intervention
wherever and whenever it arises again, as assuredly 1t will "

In the Libvan crisis. Muammar Gaddali’s government allegedly committed war erimes
and crimes against humanity in response to peaceful civilian protest, crimes which fall
under the R2P framework. Muammar Gaddali called on his supporters to go out and attack
protestors. which he labeled “rats™ and “cockroaches™ and to “cleanse Libya house by
house”. Gaddafi expressed clear intent to continue commitling massive human rights
violations by announcing to Benghazi residents that his forces would show “no mercy” to
rebels. Thus, the debate among UN member States around the situation in Libya was not
about whether Lo act to proteet civilians from mass human rights violations but how to best
protect the Libyan population. Beginning from mid February, a range of peaceful and

coercive measures (diplomatic incentives, asset freezes, travel bans, arms embargo, and

R, Thakur
Free Prag
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expulsion from itergovernmental bodies, 1CC referral) were adopted by an array of
international and regional actors with unprecedented speed and decisiveness. On February
26, 2011, the United Nattons Sccurity Council stated m resolution 1970 that “widespread
and systematic attacks currently taking place in the Libyan Arab Jamahinya against the
civilian population may amount to crimes against humanity.”™ The resolution referred to
“incitement (o hostility and violence against the civilian population made from the highest
level of the Libyan government.” There was condemnation, from African Union, Arab
League, Gull Cooperation Council, European Union, Sccurity Council. the Human Rights

Council, and General Assembly.

Gaddafi’s lack of compliance with Resolution 1970, and his further attacks on civilians,

then led to Resolution 1973 (of 17 March 2011). which calls for using "all nccessary
means" 1o protect civilians and civilian-populated arcas from attack, and for that purpose
authorizing a no-fly zone over Libya and air strikes to protect civilians, this was likely duc
to the influence that regional organizations had in supporting stronger measures. This
means preventing attacks on towns and cities, whether those attacks arc directed at
civihans or cven at what would ordinarily be legitimate military targets, The adoption
Resolution 1973 and the ensuing military intervention in Libya have been widely hailed as

cvents of historic importance.

Given the events in Libya, many have questioned whether the concept of R2P was used
not only to protect civilians, but also to fulfill a desire, from the beginning of the mission,
for regime change. As it was, UNSCR 1973 passed with onlv 10 votes and 5 abstentions,
No Permanent Member used its veto, but the commentary surrounding the resolution’s
cnactment supgests significant worry about the potential abuse of military force for just
this kind of greater political purpose. Here, even il the speed with which the international
community responded 1o the crisis in Libya must be applauded, there have been differing

argument on NATO’s interpretation and implementation of Resolution 1973,

Some argue that the coalition forces declared Gaddafi’s removal of power to be a
precondition for a ccascfire, which led to calls that NATO was not acting to protect

civilians. but rather was pursuing regime change. China and especially Russia voiced
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regrets over having abstained Resolution 1973, claiming that the NATO forces had
overstepped their mandate for enforcing a no-fly zone, enforcing regime change. Both
countries complained that they had been deceived by the West, claiming that the NATO
allies were converting R2P into an instrument of regime change. Indeed it was very
difficult to enforce the very intents and objectives of Resolution 1973, because it was
obvious enough that Gaddafi was prepared to continue to slaughter his people in a civil

war to retain power,

Thus. even if the truth about the NATO intervention in Libya may be very well, similarly
by moving beyond Resolution 1973 and choosing the side of the National Transitional
Council, the intervening forees have indeed stopped Gaddali from marching on Benghazi

and saved thousands of lives.

Like the 1ibyan crisis. more dramatic action to protect civilians is nceded in Syria. It has
become obvious that non-military measures, including diplomatic cfforts, economic
sanctions, (ravel bans. and arms embargo. have failed to halt the threat of mass atrocitics.
Certainly. it is clear that military intervention and more robust measures arc needed to halt
President Assad’s belligerent attacks on civilians. Rhetoric, even the harsh words of
condemnation, could not stop or prevent Al-Assad and his regime from murdering

numerous innocent civilian.
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5.2, RECOMMENDATIONS

Responsibility to protect secks to fill the vacuum between legality and legitimacy in the
international community’s interventions with the objective of protecting human rights in
extreme circumstances. 1t is about protecting civilians from genocide, war crimes, crime
against humanity and cthnic cleansing with a range of mecasures including military.
However. the lack of clear codified criteria for military intervention (the sct of criteria
proposed by the ICISS report “right authority, just cause, right intention, last resort,
proportional means, rcasonable prospect,” have not been expressly adopted by the 2005
World Summit Qutcome Document) could be abused by greal powers 10 legitimize special
interest driven interventions. The criteria set forth by the ICISS provide the best solution
to refocusing the R2P mandate and its implementation. Under these criteria, the
international community can honor state sovereignty, while still safcguarding citizens
from mass human rights violations. Therefore, R2P needs to be substantiated with a set of
internationally codificd criteria or at least widely accepled criteria help to restrain the
abuse of R2P by great powers or narrow down whom, under which circumstances, and
with which means is obliged to intervene and it provides a basis for a broad international

conscnsus that enhances the crucial legitimacy for interventions.

Though the 1CISS report and the 2004 High Level Pancl Report provide puidelines on
how a new R2P concept should be operationalised, there is still much to be done to clearly
define what is and what is not part of R2P. It is necessary to make a distinction between
the situations that arc responsibility to protect cases and the ones that are not, and it is also
necessary to distinguish the responsibility o protect cascs that had an international
responsc based on the doctrine with a Security Council resolution from the cases that did
not. It must be clear about the goals to be achicved by an intervention. An authorizing UN
Security Council resolution must not only clearly outline what the specific goals are, but

also importantly. clarily what they are not.

The Sceurity Council should play a major role in the implementation of R2P. In
accordance with the Charter, it has the authority 1o authorize coereive action in responsc Lo
a mass atrocity situation that it considers a threat to international peace and security. It

also regularly mandates peace operations, under Chapter VII. o protect civilians agamst

89



~

oy

the worst abuses in armed conflict. By doing so, it strengthens the national protection
capability of states that typically facc a high risk of relapse into mass violence. The
Council will not have legitimacy if it does not respond to cases of mass atrocities
effectively, This is not a minor issue because the Council’s authority increasingly depends
on its legitimacy within world politics. As the 1CISS Report correctly noted, if the PS5 fail
1o make the Council relevant to the critical issues of the day then they can only expect that
the Council will diminish in significance. stature and authority. Therefore, the prevention
of mass atrocities remains one of the critical issues of the day that it will have a

particularly acute impact upon the Council’s legitimacy.

In addition, the Council can use clfective preventive diplomacy o encourage states 10
fulfill their responsibility to protect as they confront a crisis. Thus, the Security Council in
order to safeguard protection of populations from mass atrocities, 1t should always

matched by the necessary resources and adequate political will.

The advocators of R2P must get away from the rhetoric of “democracy’ versus ‘dictators’.
R2P is not about the pros and cons of different governance structures: it is about the
prevention of human catastrophe, regardless of political idcology. Many non-democratic
States want to support the concept, but such terminology creates an unnecessarily political
and ideological environment. Since R2P is the way forward for a new legal regime for
humanitarian foreeful intervention, there is need for more to be done for it to become a

legally binding norm of international law.

[t is « great danger that the sclective appliance of R2P will create double standards,
undermining the legitimacy of the concept. Why intervention in L.ibya and not in Syria,
Yemen. Bahrain and other countries? The seleetive application of R2P could prejudice the
consolidation of this principle in international law. Acting in one crisis while leaving
another aside will raise concerns over double standards. Thus. in cach casc the UNSC
must be argued comprehensibly if it qualifies as a R2P case or not. Otherwisc, the values
on humanitarian intervention, as advocated by the R2P are not so widespread and
dominant in the international community that they trump all other military. soclo-

cconomic and political interests
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The UN Sceurity Council must provide clear leadership in protecting civilians affected by
conflict through acting consistently to protect civilians, particularly when the authorizing
the use of force, ensuring that such authorization is based on a clear articulation of threats
and risks 1o civilians, and indicating how the proposed actions will minimize and address
such threats. Permanent members of UN Security Council must renounce the use of their
veto when the Council is discussing situations of grave protection of civilian concern,
including actual or incipient war crimes, crimes against humanity, cthnic cleansing, and

genocide.

Even if every crisis situation is unique and requires a different response according to the
threat of violence and the needs of the populations, there should not be silence in the face
of mass human rights violations. The controversy over the response 1o the crisis in Libya
resulted in a prolonged silence in the face of mass atrocitics being committed in Syria,
particularly in the Sceurity Council from South Africa, India. Brazil. China and Russia,
who specifically cited Libya as causc for concern over permitiing non-military measures
in Syria. The NATO mission in Libya and the challenges faced within the country must
not deter member States and regional organizations from condemning and responding to

mass human rights violations anywhere.

Finally, in the case of Syria, substantial and well-documented cvidence from multiple
sources indicates that the government is commitling atrocity crimes that, the Security
Council must authorize the use of force to prevent Syria’s continuing atrocity crimes,
either acting pursuant (o R2P or on the basis that Syria represents a threat to the peace and

security of the region.
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Resolution 1973 (2011)

Adopted by the Security Council at its 6498th meeting, on
17 March 2011

The Security Council,
Recalling its resolution 1970 (2011) of 26 February 2011,

Deploring the failure of the Libyan authorities to comply with resolution 1970
(2011),

Expressing grave concern at the deteriorating situation, the escalation of
violence, and the heavy civilian casualties,

Reiterating the responsibility of the Libyan authorities to protect the Libyan
population and reaffirming that parties to armed conflicts bear the primary
responsibility to take all feasible steps to ensure the protection of civilians,

Condemning the gross and systematic violation of human rights, including
arbitrary detentions, enforced disappearances, torture and summary executions,

Further condemning acts of violence and intimidation committed by the
Libyan authorities against journalists, media professionals and associated personnel
and wrging these authorities to comply with their obligations under international
humanitarian law as outlined in resolution 1738 (2006),

Considering that the widespread and systematic attacks currently taking place
in the Libyan Arab Jamahiriya against the civilian population may amount to crimes
against humanity,

Recalling paragraph 26 of resolution 1970 (2011) in which the Council
expressed its readiness to consider taking additional appropriate measures, as
necessary, to facilitate and support the return of humanitarian agencies and make
available humanitarian and related assistance in the Libyan Arab Jamahiriya,

Expressing its determination to ensure the protection of civilians and civilian
populated areas and the rapid and unimpeded passage of humanitarian assistance
and the safety of humanitarian personnel,

Recalling the condemnation by the League of Arab States, the African Union,
and the Secretary General of the Organization of the Islamic Conference of the
serious violations of human rights and international humanitarian law that have been
and are being committed in the Libyan Arab Jamahiriya,
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Ban on flights

17.  Decides that all States shall deny permission to any aircraft registered in
the Libyan Arab Jamahiriya or owned or operated by Libyan nationals or companies
to take off from, land in or overfly their territory unless the particular flight has
been approved in advance by the Committee, or in the case of an emergency
landing;

18.  Decides that all States shall deny permission to any aircraft to take off
from, land in or overfly their territory, if they have information that provides
reasonable grounds to believe that the aircraft contains items the supply, sale,
transfer, or export of which is prohibited by paragraphs 9 and 10 of resolution 1970
(2011) as modified by this resolution, including the provision of armed mercenary
personnel, except in the case of an emergency landing;

Asset freeze

19.  Decides that the asset freeze imposed by paragraph 17, 19, 20 and 21 of
resolution 1970 (2011) shall apply to all funds, other financial assets and economic
resources which are on their territories, which are owned or controlled, directly or
indirectly, by the Libyan authorities, as designated by the Committee, or by
individuals or entities acting on their behalf or at their direction, or by entities
owned or controlled by them, as designated by the Committee, and decides Jurther
that all States shall ensure that any funds, financial assets or economic resources are
prevented from being made available by their nationals or by any individuals or
entities within their territories, to or for the benefit of the Libyan authorities, as
designated by the Committee, or individuals or entities acting on their behalf or at
their direction, or entities owned or controlled by them, as designated by the
Committee, and directs the Committee to designate such Libyan authorities,
individuals or entities within 30 days of the date of the adoption of this resolution
and as appropriate thereafter;

20. Affirms its determination to ensure that assets frozen pursuant to
paragraph 17 of resolution 1970 (2011) shall, at a later stage, as soon as possible be
made available to and for the benefit of the people of the Libyan Arab Jamahiriya;

21. Decides that all States shall require their nationals, persons subject to
their jurisdiction and firms incorporated in their territory or subject to their
Jjurisdiction to exercise vigilance when doing business with entities incorporated in
the Libyan Arab Jamahiriya or subject to its Jurisdiction, and any individuals or
entities acting on their behalf or at their direction, and entities owned or controlled
by them, if the States have information that provides reasonable grounds to believe
that such business could contribute to violence and use of force against civilians;

Designations

22. Decides that the individuals listed in Annex I shall be subject to the
travel restrictions imposed in paragraphs 15 and 16 of resolution 1970 (2011), and
decides further that the individuals and entities listed in Annex IT shall be subject to
the asset freeze imposed in paragraphs 17, 19, 20 and 21 of resolution 1970 (2011);

23. Decides that the measures specified in paragraphs 15, 16, 17, 19, 20 and
21 of resolution 1970 (2011) shall apply also to individuals and entities determined
by the Council or the Committee to have violated the provisions of resolution 1970
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(2011), particularly paragraphs 9 and 10 thereof, or to have assisted others in doing
s0;

Panel of Experts

24. Requests the Secretary-General to create for an initial period of one year,
in consultation with the Committee, a group of up to eight experts (“Panel of
Experts™), under the direction of the Committee to carry out the following tasks:

(a) Assist the Committee in carrying out its mandate as specified in
paragraph 24 of resolution 1970 (2011) and this resolution;

(b) Gather, examine and analyse information from States, relevant United
O Nations bodies, regional organisations and other interested parties regarding the
implementation of the measures decided in resolution 1970 (2011) and this

resolution, in particular incidents of non-compliance;

(c) Make recommendations on actions the Council, or the Committee or
State, may consider to improve implementation of the relevant measures;

(d) Provide to the Council an interim report on its work no later than 90 days
after the Panel’s appointment, and a final report to the Council no later than 30 days
prior to the termination of its mandate with its findings and recommendations;

o

25. Urges all States, relevant United Nations bodies and other interested
parties, to cooperate fully with the Committee and the Panel of Experts, in particular
by supplying any information at their disposal on the implementation of the
measures decided in resolution 1970 (2011) and this resolution, in particular
incidents of non-compliance;

26. Decides that the mandate of the Committee as set out in paragraph 24 of
resolution 1970 (2011) shall also apply to the measures decided in this resolution;

27. Decides that all States, including the Libyan Arab Jamahiriya, shall take
@) the necessary measures to ensure that no claim shall lie at the instance of the Libyan
authorities, or of any person or body in the Libyan Arab Jamahiriya, or of any
person claiming through or for the benefit of any such person or body, in connection
with any contract or other transaction where its performance was affected by reason
of the measures taken by the Security Council in resolution 1970 (2011), this
resolution and related resolutions;

28. Reaffirms its intention to keep the actions of the Libyan authorities under
continuous review and underlines its readiness to review at any time the measures
imposed by this resolution and resolution 1970 (2011), including by strengthening,
suspending or lifting those measures, as appropriate, based on compliance by the

o Libyan authorities with this resolution and resolution 1970 (2011).

29. Decides to remain actively seized of the matter.
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Libya: UNSCR proposed designations

Nuniber Name Justification Identifiers
Annex I: Travel Ban
1 QUREN SALIH QUREN Libyan Ambassador to Chad. Has
AL QADHAFI left Chad for Sabha. Involved
directly in recruiting and
coordinating mercenaries for the
regime.
2 Colonel AMID HUSAIN  Governor of Ghat (South Libya).
AL KUNI Directly involved in recruiting
mercenaries.
Number  Name Justification Identifiers
Annex 1I: Asset Freeze
1 Dorda, Abu Zayd Umar Position: Director, External
Security Organisation
2 Jabir, Major General Abu Position: Defence Minister Title: Major General DOB: --/--/1952,
Bakr Yunis POB: Jalo, Libya
3 Matuq, Matuq Position: Secretary for Utilities DOB: --/--/1956. POB: Khoms
Mohammed
4 Qadhafi, Mohammed Son of Muammar Qadhafi. DOB: --/--/1970. POB: Tripoli, Libya
Muammar Closeness of association with
regime
5 Qadhafi, Saadi Commander Special Forces. Son DOB: 25/05/1973. POB: Tripoli, Libya
of Muammar Qadhafi. Closeness
of association with regime.
Command of military units
involved in repression of
demonstrations
6 Qadhafi, Saif al-Arab Son of Muammar Qadhafi. DOB: --/--/1982. POB: Tripoli, Libya
Closeness of association with
regime
7 Al-Senussi, Colonel Position: Director Military Title: Colonel DOB: --/--/1949,
Abdullah Intelligence POB: Sudan
Entities
1 Central Bank of Libya Under control of Muammar

11-26839

Qadhafi and his family, and
potential source of funding for
his regime.
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Number

Name

Justification

Identifiers

2

Libyan Investment
Authority

Libyan Foreign Bank

Libyan Africa
Investment Portfolio

Libyan National Oil
Corporation

Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

Under control of Muammar
Qadhafi and his family and a
potential source of funding for
his regime.

Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

a.k.a: Libyan Arab Foreign Investment
Company (LAFICO) Address: 1 Fateh
Tower Office, No 99 22nd Floor,
Borgaida Street, Tripoli, Libya, 1103

Address: Jamahiriya Street, LAP

Building, PO Box 91330, Tripoli, Libya

Address: Bashir Saadwi Street, Tripoli,
Tarabulus, Libya
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