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Abstract

The thesis analyzes impending legal action(s) that the government may apply for the enforcement
of Ethiopian rights with regard to Teff GR. It analyzes IPR laws that have direct implication on
ABS obligations. Further, issues including validity of Teff patent, PBR granted on Teff varieties
that use Ethiopian Teff GR and bankruptcy claims are discussed. In doing these, ABS, DBA and
relevant IP laws are analyzed. Doctrinal and qualitative methods are employed to analyze these
issues. It is hard to find complementarity of IP and ABS laws. Moreover, there are ways to
enforce violated Ethiopian rights and share the benefits derived from Teff GR. Some of the
demanded bankruptcy claims of Ethiopian government against HPFI should not be filed as a
bankruptcy claim. Legal, contractual, systemic and impending legal actions are recommended to

implement and enforce ABS obligations.

Key words: GR, Access and Benefit Sharing, IPR, Teff patent, Teff agreement and bankruptcy
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CHAPTER ONE

INTRODUCTION

1.1. Background of the study

Access Benefit Sharing (ABS) agreement as per Convention on Biological Diversity (CBD)" is
meant to enter into contractual terms to establish processes for the fair and equitable sharing of
benefits arising from the use of biodiversity between providers and users thereby contributing to
the conservation and sustainable use of all biological diversity.? Article 15 of CBD states that,
providers and users may expect a fair and equitable share of benefits that arises from the
utilization of their Genetic Resources (GRs) upon Prior Informed Consent (PIC) and Mutually
Agreed Terms (MAT). On this basis, Agreement on access to, and benefit sharing from, Teff
Genetic Resource (Teff agreement) was signed on April 5, 2005 between the Institute of
Biodiversity Conservation (now Ethiopian Biodiversity Institute, EBI), Ethiopian Agricultural
Research Organization (now Ethiopian Institute of Agricultural Research, EIAR) and Health and
Performance Food International B.V (HPFI1).® The purpose of Teff agreement was mainly to
provide HPFI with access to 12 specified Teff varieties* to produce a wide range of specified
food and beverage products which are not traditional in Ethiopia.® In return, the company agreed
to share benefits (monetary and non-monetary) with Ethiopia.® However, the only benefits
reached to Ethiopia were only 4000 Euros and collaborative research project on Teff breeding
which started on May 2006 and terminated earlier on April 2007.” In 2007, HPFI was granted

! The Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 UNTS
79 (CBD)

? Ibid, art 3

® The Agreement on Access to, and Benefit Sharing from Teff Genetic Resources, signed on April 5, 2005 (Teff
agreement)

* 1bid, art 4.1

® |bid, art 4.2

® Ibid, art 8

" Regine Andersen and Tone Winge, 'The Access and Benefit-Sharing Agreement on Teff Genetic Resources: Facts
and Lessons' [2012] FNI 101



Teff patent from European Patent Organization (EPO)? and Plant breeder right (PBR) on three
Teff varieties (Tesfaya, Adina and Ayana) was granted to Stichting SCEAR by Community Plant
Variety Office (CPVO).°

On 4 August 2009, HPFI and Soil and Crop Improvements (S&C) was declared bankrupt and
wound up on 11 March 2014."° And HPFI sold Teff patent for EUR 60,000 to partnership
consisting of the HPFI directors called Ecosem and related companies (Port VOF, Ancientgrain
B.V, Ecosem and Prograin International B.V) on 21 May 2008.' And Teff agreement was
officially terminated at the time when Ethiopia sent her bankruptcy claim to the public
receiver/curator of HPFI bankruptcy.’? Further, HPFI transfers Teff seed stock to the new
companies as well.** These breaches of contractual obligations placed Teff agreement in
crossroads and whatever obligations the company assumed under the contract seem extinguished,
placing the enforcement of Teff agreement in the hands of relevant European and Netherlands

law.'

1.2. Statement of the problem

Enforcement of ABS agreements is challenging for countries that provide GR and associated
traditional knowledge (ATK). Though countries adopt and take ABS measures, appropriation of
GRs without PIC and MAT is still a problem. Especially, Intellectual property right laws (IPR)

have a direct implication on the implementation of ABS obligations since IPR protections have

8 Grant of European Patent on Teff flour processing, EP 1 646 287 B1 granted on 10 January 2007 (Teff patent)

® Nega Mirete, ‘The Interface between Access to Genetic Resources, Benefit Sharing and Intellectual Property Right
Laws in Ethiopia: Analysis of their Synergies’ (LLM thesis, Addis Ababa University, 2010) 138-139

19'Health & Performance Food International BV' (GraydondGo 2017) < https://graydongo.nl/nl/voeding-health-
performance-food-international-bv-beilen-04050424> accessed 4 December 2019

' Anderson (n7) 115

12 Official letter of 15 November 2011 from the Director General of the Institute of Biodiversity Conservation, Dr
Gemedo Dalle to the public receiver of the HPFI bankruptcy, Mr. Rob Geene, Dommerolt Advocaten, Assen, The
Netherlands (bankruptcy claims)

3 Anderson (n7) 118

1 Biruk Haile, 'Protection of Traditional Knowledge Related to Biological and Genetic Resources: Examining the
Access and Benefit Sharing Regime in Ethiopia' [2015] WIPO-WTO Colloquium Papers, 63
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been granted for inventions that uses GR without benefit sharing to the resource provider.™ In
order to reconcile the two regimes, disclosure requirement (DR) has been proposed in IPR laws
though its nature, content and effect invited many debates.'® Domestically, Ethiopia incorporates
some contents of DR under its ABS and PBR laws. However, their effects and contribution of

Intellectual property (IP) laws for the realization of ABS objective needs further investigation.

HPFI violates multiple provisions of Teff agreement and secures IPR protection over the use of
Teff GR/ATK without sharing benefit obligation stipulated by the CBD and Teff agreement.
Moreover, after HPFI went bankrupt, Ethiopia terminated the agreement in 2009 and sent a letter
that contains her bankruptcy claim to the curator of HPFI bankruptcy.'” Nonetheless, the validity
of Ethiopian bankruptcy claim was not evaluated as per the applicable laws. Therefore, it is
important to evaluate relevant terms and clauses of Teff agreement and bankruptcy claims of

Ethiopia as per the Teff agreement and applicable laws.

1.3. Research questions

e Do Trade Related Aspects of Intellectual Property Rights (TRIPS) in support of the
implementation of ABS objectives?

e Do domestic Patent and PBR laws facilitate or impede the implementation of ABS
objectives?

e Are there any ground(s) to nullify European Patent granted on Teff GR (Teff patent)?

e Can Ethiopia claim benefit sharing from the three Teff varieties developed by Stichting
SCEAR that used Ethiopian Teff seed samples?

e Could Ethiopia have launched valid bankruptcy claims on the basis of Teff agreement and
Dutch Bankruptcy Act (DBA)?

e Are there sufficient clauses on Teff Agreement that guarantees the performance of it?

> Amirul Zakariah Asril and Badak Campus Gong, 'Access and Benefit Sharing: National Law and Islamic
Perspective' [2017] 35(9) World Applied Sciences Journal 1666

8 WIPO, Key Questions on Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge (2™
edn, 2020) 13

7 Bankruptcy claims (n12)



e Are the impending legal action(s) of the Government of Ethiopia towards the enforcement of

its rights viable as per the applicable laws?

1.4. Research objectives

1.4.1. General objective

This study aims to explore the possible impending legal actions that are available to the

Government of Ethiopia to enforce Ethiopian right associated with Teff GR and Teff agreement.

1.4.2. Specific objectives

e Evaluate whether TRIPS and domestic patent and PBR laws are in support of ABS
objectives;

e ldentify and evaluate possible grounds to nullify Teff patent granted on the basis of European
Patent Convention;

e Explore legal grounds to claim benefit sharing from the protected three Teff varieties that
uses Teff seed samples originated from Ethiopia;

e Evaluate the legality of Ethiopian bankruptcy claims as per Teff agreement and relevant
laws;

e evaluate the sufficiency of guarantees of Teff agreement and,

e Explore the impending legal action(s) that the government of Ethiopia may take.

1.5. Methodology of the research

Doctrinal method will be employed since it is vital to investigate international and national laws
that govern ABS, IP and bankruptcy. Besides, qualitative method will be used to collect data and
make an investigation of applicable laws relevant for the enforcement of violated Ethiopian
rights. In order to answer research questions, primary and secondary sources of data will be used.
Key respondents from EBI, Ethiopian Intellectual Property Office (EIPO) and Ministry of
Agriculture (MoA) will be interviewed. Moreover, ABS and IPR laws, Dutch Bankruptcy Act
(DBA) and decision of a court (decision of Hague court in relation to Dutch Teff patent) will be

used as a primary source of data. Books, journal article, commentaries on laws, working and

4



study papers, reports, thesis, and relevant web sources are employed as secondary sources of
data.

1.6. Significance of the research

The study would help appropriate government authorities to take an action with regard to
violated Ethiopian rights on Teff GR and alert them to be curious in drafting and negotiating

future ABS agreements.

1.7. Scope of the research

This study confined to analyze Teff agreement, IPR protection granted on Teff GR and the

validity of Ethiopian bankruptcy claim as per the applicable laws.

1.8. Limitation of the research

In availability of sufficient reports on the bankruptcy proceeding of HPFI limits in-depth analysis
of this research. Although there are many IP laws, the researcher is only confined with TRIPS

and domestic patent and PBR laws of Ethiopia.

1.9. Organization of the thesis

The thesis is divided into five chapters. The first chapter shows proposal of the theses. The
concept and link between ABS, IPR laws and DR will be discussed in chapter two. The third
chapter evaluates grounds to challenge the validity of Teff patent and PBR granted on Teff GR.
The fourth chapter discusses Ethiopian bankruptcy claims as per the Teff agreement and

applicable laws. Conclusions and recommendations will be dealt in the final chapter.



CHAPTER TWO

ACCESS AND BENEFIT SHARING, INTELLECTUAL PROPERTY AND
DISCLOSURE REQUIREMENT

2.1. The concept and link between ABS and IPRs

Genetic Resources were considered as common heritage of mankind before the CBD.*® This
consideration makes them freely accessible. Countries provide access to their GRs for various
purposes (invention, technologies, research, plant breeding and conservation) without any
benefit.'® This expedites loss of biodiversity that led to tragedy of commons.?’ Absence of
regulation led to depletion of GRs as long as individuals accumulate benefits and exploit them

unsustainably and the cost will be borne by the community as a whole.**

As a result, CBD was adopted in 1992 that allowed regulation of GRs through ABS measures as
one of its objectives to contribute for the conservation and sustainable use of biodiversity.?? IPR
issues were discussed intensively as one of the channels to misappropriate GR/ATK and the

resultant compromise is the adoption of article 16(5) of CBD.? This article explicitly refers to IP

18 Kuei-Jung ni, 'Legal Aspects of Prior Informed Consent on Access to Genetic Resources: An Analysis of Global
Law making and Local Implementation Toward an Optimal Normative Construction' [2009] 42(227) Vanderbilt
Journal of Transnational Law 228

19 Fikremarkos Merso, ‘Challenges and Prospects of Implementing the Access and Benefit Sharing Regime of the
Convention of Biological Diversity in Africa: the Case of Ethiopia’[2010] 10(3) International Environmental
Agreements: Politics, Law and Economics 250

% Aykut Coban ‘Caught Between State Sovereign Rights and Property Rights: Regulating Biodiversity’ [2004]
11(4) Review of International Political Economy 743

*!Graham Dutfield, ‘Sharing the Benefits of Biodiversity: Access Regimes and Intellectual Property Rights’ (1999)
Science, Technology and Development Discussion Paper No.6, Center for International Development and Belfer
Center for Science and International Affairs, Harvard University, p.4 <http://ipbio.org/pdfs/papers/discussion6.pdf>
accessed 15 December 2019

*2CBD (n1), art 3

% Carlos MC, Shashikant S and Meienberg F, ‘Plant Variety Protection in Developing Countries A Tool for
Designing a Sui Generis Plant Variety Protection System: An Alternative to UPOV 1991’ (2015) APBREBES


http://ipbio.org/pdfs/papers/discussion6.pdf

laws, particularly patents, only in the context of access to and transfers of technology and
exchange of information. It also provides that Contracting Parties should take legislative,
administrative or policy measures relating to access and transfer of technology including
technology protected by patents and other IPRs.* This necessitates further dialogue as to how

IPR regimes could realize the CBD objective. Then Bonn Guideline was adopted.?

Bonn Guideline provides set of guidance, inter alia; the contents of ABS contracts, the link
between IPR and ABS. User countries within their jurisdiction encourage users of GR/ATK to
disclose the origin of GR/ATK in their IPR applications to track the compliance of PIC and
MAT and discourage unfair trade practice.?® Though Bonn Guideline includes some reference to
IPR clauses in ABS agreement, reporting and means of verification, it has paid insignificant
attention to monitoring measure.”’ Parties to the CBD so far has been limited in implementing

user measures in general, let alone providing for systematic monitoring for the purpose of ABS.?

2.2. Disclosure Requirement

2.2.1. Meaning and objective

Disclosure requirement (DR) refers to the obligation of an applicant to disclose the source/origin
of GR/ATK, grant of PIC and establishment of MAT for access to GR/ATK in IPR applications

working paper, p.19 <https://www.apbrebes.org/files/seeds/ToolEnglishcompleteDez15.pdf> accessed 15 December
2019

2 WIPO ‘Technical Study on Disclosure Requirements in Patent Systems Related to Genetic Resources and
Traditional Knowledge’ (2004) WIPO Study No.3, p.13
<https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf> accessed 15 December 2019

% Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of
Their Utilization, Secretariat of the Convention on Biological Diversity adopted, by the Conference of the Parties to
the Convention at its sixth meeting, held in The Hague in April 2002

% Joshua D Sarnoff and Carlos M Correa, Analysis of Options for Implementing Disclosure of Origin Requirements
in Intellectual Property Applications (UNCTAD 2006) 3

" Bonn Guideline (n25)

% Elisa Morgera and others, Unraveling the Nagoya Protocol: A Commentary on the Nagoya Protocol on Access

and Benefit-sharing to the Convention on Biological Diversity (Brill 2015) 273


https://www.apbrebes.org/files/seeds/ToolEnglishcompleteDez15.pdf
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf

(patent and PBR).? In IPR system, DR may provide and facilitate environmental sustainability
and flow of GR by incentivizing the resource providers;*® address misappropriation of GR/ATK
by preventing grant of erroneous patent;*! complement property and competition policies by
tackling problems of inventor, fraud, and abuse of rights by generating more precision in the
determination of the scope of the patent claims;* transparency and credibility of the patent

3

system;* and strengthen mutual supportiveness and complementarity between IP and ABS

regimes.*
2.2.2. Nature of DR

2.2.2.1. Voluntary

Voluntary disclosure is not followed by sanction but it encourages the disclosure of origin/source
of GR relevant to the protection sought. This can be exemplified by the German patent act which
requires disclosure of geographical origin of biological material when it is used for inventions.®
Failure to disclose such information doesn’t bar further examination of application and validity

of granted patent.*®
2.2.2.2. Mandatory

Mandatory disclosure may take the form of a mere formality in the patent procedure, with

potential consequences for the pre-grant phase, or it can be considered as a patentability criterion

2 UNCTAD, The Convention on Biological Diversity and the Nagoya Protocol: Intellectual Property Implications:
A Handbook on the Interface between Global Access and Benefit Sharing Rules and Intellectual

Property (UNCTAD 2014) 59

* Martha Chouchena-Rojas and others, Disclosure Requirements: Ensuring mutual supportiveness between the
WTO TRIPS and the CBD (IUCN 2005) 27

%1 Tenth Meeting of the COP to the CBD, ' Summary Highlight of Tenth Meeting of the COP of the CBD' (11SD
2010), p.3 < https://enb.iisd.org/biodiv/cop10/> accessed 24 December 2019

% Chouchena-Rojas (n30) 25

% 1bid

¥ WIPO (n16)

% Germany Patent Act 1980 as amended 2017, art 34a(1)

% Ibid



followed by sanction (rejection of application, rejection of title in the prosecution or

revocation/invalidation).*’

DR of formality nature may contain information regarding names of inventor(s) and their
addresses, priority documents, disclosure of prior art, and application in a prescribed physical
format.*® For example, article 49a of Switzerland’s Federal acts on patents requires disclosure of
source of GR/ATK where the invention is directly relying on.* Failure or willful false disclosure
of such information is followed by fines.** In some jurisdictions, the patent applicant must
submit in its application, not only source but also grant of PIC for inventions that uses
GR/IATK.* And failure to satisfy such requirements amounts to criminal liability.** However,
such duty to disclosure may not affect examination of patent applications or validity of granted

patents.*®

Whereas, substantive criterion of DR is generally related to the nature of invention and
underlying criteria of patentability.** For example, the South African Patent Act states that the
patent applicant must furnish proof of his title or authority to make use of the indigenous
biological resource or TK (disclosure of origin, PIC and MAT).* If no biological resources are
disclosed, the applicant must state that no biological resources were use. However, making a

false statement can result in revocation of granted patent.*® Though three patent applications

%7 Graham Dutfield, ‘Thinking Aloud on Disclosure of Origin’ (2005) Quaker International Affairs Program of the
Quaker United Nations Office, Occasional paper 18, p.2 <https://quno.org/sites/default/files/resources/OP18-
Dutfield.pdf> accessed 15 December 2019

% Edmund W Kitch, 'The Nature and Function of the Patent System' [1977] 20(2) The Journal of Law and
Economics 286

% Swiss Federal Act of June 25, 1954 on Patents for Inventions (status as of January 1, 2012),

“0 Ibid, art 81a

1 Act No. 9 of December 15, 1967 on patents (The Norwegian Patents Act) section 8(b).

“2 1bid

* Ibid

“WIPO (n16) 23

** South Africa: Section 30 (3A and 3B) of the Patents Amendment Act (Act No. 20 of 2005)

*® Ibid, art 61(1)(g)


https://quno.org/sites/default/files/resources/OP18-Dutfield.pdf
https://quno.org/sites/default/files/resources/OP18-Dutfield.pdf

were made that uses GR/ATK of South Africa, they were abandoned due to lack of evidence of

ABS agreement with the relevant community.*’

2.3. International ABS related laws

2.3.1. CBD and Bonn Guideline

On the basis of national sovereignty of States over their natural resources, the CBD emerges with
ABS frameworks for access to GR/ATK and fair and equitable benefit sharing of benefits arising
from the utilization of GR.*® Article 15(1) of the CBD recognizes contracting States sovereign
right to regulate their GR as per their national regulatory framework. The convention is not
intended to provide property rights over GR, but it rather gives sovereign rights limited by the

obligation to facilitate and not impose restriction on access to GR.*°

Acrticle 15(1) of CBD recognizes sovereign right of Contracting State to require access to their
GR on the basis of PIC granted and MAT established. Especially, article 15(7) states that
contracting Parties shall take regulatory measures for sharing of benefits that result from research
and development, commercial and other utilization of GRs on the basis of MAT. This potentially
implies that provider country measures are not enough to effectively implement ABS unless user
country measures put in place to monitor use of GR under their jurisdiction.®® Monitoring the use
of GR through IPR laws can be one possible measure since IPR laws can have direct impact on
ABS. Article 16(5) of the CBD tries to emphasize the impact of IP laws particularly patents and
calls for cooperation of Parties to make sure that IPR laws are supportive of the realization of

" Margo A. Bagley, ‘Toward an Effective Indigenous Knowledge Protection Regime Case Study of South Africa’
[2018] Papers No. 207/2018, CIGI 20

8 CBD (n1), art 15(1)

* Michael | Jeffery, '‘Bioprospecting: Access to Genetic Resources and Benefit Sharing under the Convention on
Biodiversity and the Bonn Guidelines' [2006] 6 Singapore Journal of International & Comparative Law 762

*® Morten Tvedt and Tomme Young, ‘Beyond Access: Exploring Implementation of the Fair and Equitable Sharing
Commitment in the CBD’ (2007) IUCN, Policy and Law Paper No. 67/2, p.76.
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.737.2551&rep=repl&type=pdf> accessed 23 January
2020
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http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.737.2551&rep=rep1&type=pdf

CBD obijective. In this regard, TRIPS>* and domestic IP laws (patent and PBR) can be mentioned
as IPR laws that have direct implication for ABS but not resolving misappropriation of GR since
they do not take ABS conditions into consideration. Nevertheless, the CBD is silent about
specific measures as to how use of GR will be monitored.®> And CBD comes up with Bonn

Guideline in order to elaborate and implement the ABS objective of the CBD.>®

Bonn Guideline is voluntarily applicable legal instrument to complement and clarify the
implementation of various provisions of the CBD.>* It assists and guides Parties in establishing
legislative, administrative or policy measures on ABS.> Chapter two of the Guideline describes
roles and responsibilities of stakeholders in ABS; particularly article 16(c) and (d) enumerate
various commitments of provider and user countries. User countries should take measures to
encourage users in their jurisdiction to disclose origin of GR/ATK in their application for IP
protection and they have also to take measures aimed to prevent use of GR without PIC of
provider of such GR.>® Nonetheless, it provides concrete user country measures that are designed

to prevent use of GR/ATK without complying applicable ABS requirements of providers.>’

2.3.2. Nagoya Protocol

The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of

Benefits Arising from their Utilization to the Convention on Biological Diversity (Nagoya

L TRIPS: Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1C, 1868 UNTS 186

*2 Morgera (n28)

*% Bonn Guideline (n25)

> Miriam Dross and Franziska Wolff, ‘New Elements of the International Regime on Access and Benefit Sharing of
Genetic Resources- the Role of Certificates of Origin-’(2005) Federal Agency for Nature Conservation, study paper,
p.15 <https://www.oeko.de/oekodoc/233/2005-001-en.pdf> accessed 14 December 2019

*® Bonn Guideline (n25), art 1

% Ibid, art 16 (d)(ii) and (iii)

> Stephen Tully, 'The Bonn Guidelines on Access to Genetic Resources and Benefit Sharing' [2003] 12(1) Review

of European Comparative and International Environmental Law 91

11


https://www.oeko.de/oekodoc/233/2005-001-en.pdf

Protocol) is a supplementary agreement to the CBD.*® It applies to GR/ATK that are covered by
the CBD, and to the benefits arising from their utilization.*® It provides legally binding rules on
compliance obligation in ABS framework with a view to clarify conceptual difficulties arising in
the context of ABS under article 15.7 of CBD.%

Compliance obligation especially DR, list of checkpoints (along with information they intended
to gather) and consequences of non-compliance are intensively debated during negotiation of

Nagoya Protocol.®*

Developing nations argued that the need for DR and mentioning list of
checkpoints including patent offices should be taken as mandatory as ABS obligations are
usually violated through IPR protection.® They stressed that patent offices are the most
appropriate and effective checkpoints to monitor the use of GR/ATK as such offices are the early
stages of R&D and commercialization processes.®® Whereas, industrialized nations saw that the
establishment of common standards/reference points on access is more important than listing
specific checkpoints and particularly taking patent offices as a checkpoint.** They argued that
mandatory DR in patent offices and list of checkpoints would be costly and ineffective in
fighting off misappropriation while at the same time invoking non-compliance with the

international patent system would have a risk of undermining innovation.®> However, the

*® The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising
from their Utilization to the Convention on Biological Diversity (adopted 29 October 2010, entered into force on 12
October 2014) 3009 UNTS

* Ibid, art 3

8 Matthias Buck and Clare Hamilton, ‘'The Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits Arising from their Utilization to the Convention on Biological

Diversity' [2011] 20(1) Review of European Comparative and International Environmental Law 52

¢ Tenth Meeting of the COP to the CBD (n31)

%2 Buck (n60) 53

% Timothy J Hodges and Anne Daniel, 'Promises and Pitfalls: First Steps on the Road to the International Access
and Benefit Sharing Regime' [2005] 14(2) Review of European Comparative and International Environmental

Law 149

% Thomas Greiber and others, An Explanatory Guide to the Nagoya Protocol on Access and Benefit-sharing (IUCN,
Gland, Switzerland in collaboration with the IUCN Environmental Law Centre, Bonn, Germany 2012) 159

® Elisa Morgera and Elsa Tsioumani, ‘The Evolution of Benefit Sharing: Linking Biodiversity and Community

Livelihoods' [2010] 19(2) Review of European Community & International Environmental Law 168-169
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Protocol is eventually adopted with a range of tools and mechanism to monitor the use of GR
under article 15, 16, 17 and 18.

According to article 15(1) of the Protocol, each Party has an obligation to take ‘appropriate,
effective and proportionate’ national measures to provide for the respect of provider countries
national ABS measures. User countries obliged to adopt domestic measures irrespective of their
waiver of rights to require PIC for access to their GR.%® Meaning, though user country waive its
rights to demand PIC before accessing to its GR, it should take user country measures to support
the implementation of provider country ABS requirement.®’ In addition, article 15(2) obliges
Parties to address situations where a user within jurisdiction is found to be in non-compliance
with the provider country measures. This is meant to elaborate those remedies and sanctions of
user country will be enforced against the user, for breaching user-side measures on compliance
with PIC and MAT requirements of the provider country.®® This provision does not intend to
create an obligation for each Party to recognize and apply provider country law in its jurisdiction,
but, user country is obliged to take measures in cases of violations of provider country ABS
requirements by its own law.®® In this regard, the Protocol is not intended to give extraterritorial
application of provider countries legal requirement under user country.’® Rather, only remedies
and sanctions provided under user country could be enforced, while the remedies and sanctions
provided in the law of the provider country could not be enforced extraterritorially.”* In any case
the Protocol requires user countries task to request users in their jurisdiction that they accessed

the GR on the basis of provider party ABS requirements.’? The Protocol calls for cooperation of

% Greiber (n64) 160

¢ Morgera (n28) 254

% Ibid

% Morten Tvedt, Beyond Nagoya: Towards a legally functional system of access and benefit sharing. in Sebastian
Oberthiir and G Kristin Rosendal (eds), Global Governance of Genetic Resources: Access and Benefit Sharing After
the Nagoya Protocol (Routledge 2014) 173

0 Greiber (n64) 160

™ Claudio Chiarolla, ‘Biopiracy and the Role of Private International Law under the Nagoya Protocol’, Working
papers n0.02/12, IDDRI, p.12 <https://www.iddri.org/sites/default/files/import/publications/wp0212_chiarolla_pil-
nagoya_web.pdf> accessed 20 December 2019

2 Compliance Measures for Users from the Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits Arising from their Utilization in the Union (EU) 511/2014 [2014] OJ 2 150/59, art

13


https://www.iddri.org/sites/default/files/import/publications/wp0212_chiarolla_pil-nagoya_web.pdf
https://www.iddri.org/sites/default/files/import/publications/wp0212_chiarolla_pil-nagoya_web.pdf

Parties in cases of alleged violations of domestic ABS requirements.” This cooperation may
include sharing investigations and exchanging information regarding the alleged violation of

ABS requirements.”

Monitoring obligation through checkpoints was the heart of negotiation where some Parties
expected reinforcement of compliance measure with specific obligation on monitoring and with
the mandatory establishment of predetermined checkpoints.”” Checkpoints have the
responsibility to monitor the utilization of GRs by collecting or receiving relevant information
with respect to PIC, the source of the GR, the establishment of MAT, and/or the utilization of
GR."The Protocol only obliges the designation of at least one checkpoint but leaves the nature
of such entity for the parties themselves. Therefore, Parties may take measure to designate their

patent office as a checkpoint to ensure compliance obligation.”’

However, the Protocol left what measures can be considered as ‘effective’, ‘Proportional’,
‘appropriate’ or measures necessary for effective monitoring, tracking and reporting
requirements to support compliance.”® Though the effectiveness of compliance measure will be
assessed on practical cases of violations of ABS requirements, so far, there has been no report of

violation of ABS requirement to the conference of parties to the Nagoya Protocol.

3(1) states: ‘Users shall exercise due diligence to ascertain that Genetic Resources and traditional knowledge
associated with Genetic Resources used were accessed in accordance with applicable access and benefit-sharing
legislation or regulatory requirements and that, where relevant, benefits are fairly and equitably shared upon
mutually agreed terms’ (EU Compliance Measures on ABS)

" Nagoya Protocol (n58), art 15(3)

™ Greiber (n64) 164

™ Buck (n60) 53

"® Nagoya Protocol (n58), art 17(1)(a)(i)

" Wallace Feng, 'Appropriation without Benefit-Sharing: Origin-of-Resource Disclosure Requirements and
Enforcement under TRIPS and the Nagoya Protocol ' [2017] 18(1) Chicago Journal of International Law 275

"8 Abdul Haseeb Ansari and Lekha Laxman, ‘A Review of the International Framework for Access and Benefit
Sharing of Genetic Resources with Special Reference to the Nagoya Protocol' [2013] 16(1) Asian Pacific Journal of

Environmental Law 131
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2.4. International IPR related law

2.4.1. TRIPS Agreement

TRIPS agreement provides minimum requirements of IP protection, which must be incorporated
through domestic law by its members unless specifically exempted by the World Trade
Organization (WTO) as in the case of the Least Developed Countries.”® On the other hand CBD
acknowledges the impacts of patents and other IPR and call Parties to cooperate to ensure that
such rights are supportive of and do not run counter to its objective. In 1990’s there were various
misappropriation cases of GR/ATK (such as quinoa, ayahuasca, the neem tree, kava, barbasco,
endod and turmeric) were reported by developing countries that question on mutual
supportiveness of IP laws (especially TRIPS) with CBD.%° In 1999, the relationship between
TRIPS and CBD has become a major focus of discussion in the TRIPS Council within the
context of review of Article 27.3(b) and formalized in the 2001 Doha Declaration (para.19).** In
2001, the interface between CBD and TRIPS was given a higher concern and TRIPS Council
was mandated to examine among others, the relationship between TRIPS and CBD and other

relevant new developments raised by Members pursuant to Article 71.1.%?

The first proposals introduced were in the context of the mandated review of Article 27.3(b) and
making TRIPS and CBD complement each other.®® However, after considerable debate on

placement of disclosure proposal, the debate was shifted to article 29 of TRIPS which states

" TRIPS (n51), art 66

8 Carlos M Correa, Strengthening the TRIPS-CBD relationship: Is a compromise deal possible at the
WTO? in Alexander Werth and Susanne Reyes-knoche (eds), Triggering the Synergies between Intellectual
Property Rights and Biodiversity (GTZ GmbH 2010) 52

8. WTO, 'Ministerial Declaration' (Ministerial Conference, 2001), para

19 <https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-

DP.aspx?language=E &CatalogueldList=37246&CurrentCatalogueldIndex=0&Full TextSearch> accessed 12
September 2019

% 1bid

8 Grain, 'Official country positions and proposals on TRIPS Article 273(b)' (Official country positions and
proposals on TRIPS Article 27.3(b), 6 October 2004) <https://www.grain.org/en/article/3526-official-country-

positions-and-proposals-on-trips-article-27-3-b> accessed 19 December 2020
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general disclosure obligation.* Various draft amendment proposals were communicated which
describe the scope and purpose of disclosure obligation relating to invention that uses GR as part
of the TRIPS minimum standards on IP.%*> Developing countries proposes draft amendment that
requires the applicants to disclose of origin/source of GR/ATK used in the invention, PIC and
MAT;®* member Parties are obliged to publish information disclosed by patent applicant;®’
patent applications must not be processed without DR;®® and post grant measures need to be
taken in cases where the patent applicant failed to disclose or gave erroneous/fraudulent
disclosure (administrative and criminal sanction, fines and adequate compensation for the
damage and revocation).®® This proposal is supported by developing countries due to the fact that
contract system established by CBD and Nagoya Protocol is by no means sufficient to deal with
the problems of misappropriation, bad patents, and illegitimate bioprospecting.* As far as
national contracts® and database of GR/ATK is concerned,* developing countries defend the
proposed TRIPS amendment by arguing that such systems will not ensure international
enforcement of ABS obligation and a binding international obligation as necessary.”® This is

based on the expectation that DR in patent applications will contribute to prevent

8 Correa (n80)

8 WTO, 'TRIPS: Review, Article 27(3)(b) and Related Issues: background and current

situation' (WTO, 2008) <https://www.wto.org/english/tratop_e/trips_e/art27_3b_background_e.htm> accessed 12
December 2019

8 Draft Decision to Enhance Mutual Supportiveness Between the

TRIPS and CBD, communication from Brazil, China, Columbia, India, Indonesia, Peru, Thailand, the ACP and
African Group, See WTO document TN/C/W/59 of 19 April 2011

¥ 1bid

% Ibid

% Ibid

% paul Kuruk, '‘Regulating Access to Traditional Knowledge and Genetic Resources: The Disclosure Requirement as
a Strategy to Combat Biopiracy' [2015] 17(1) San Diego International Law Journal 44

%1 Communication from the United States, Views of the United States on the Relationship between the CBD and
TRIPS, See WTO document IP/C/W/257 of 18 November 2005

% The Patent System and Genetic Resources, communication from Japan, See WTO document IP/C/W/472 of 13
June 2006

% Draft Decision to Enhance Mutual Supportiveness Between the TRIPS and CBD (n86)
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misappropriation of GR, grant of erroneous patents and enhance transparency of use of
GR/ATK.*

One of major opponents of DR, United States of America (USA), has opinion that there is no
conflict between CBD and TRIPS and they should be implemented in a mutually supportive
manner.”® USA argue that any DR in TRIPS would create legal uncertainty and other negative
consequences and national legislation and contract based solution is suited for ABS concerns.*®
Contract-based systems can be part of civil and criminal codes specifically designed to enforce
ABS laws and they can be international in character (may contain, inter alia, choice of forum,
choice of law, or international arbitration provisions) relevant to cross-boundary dispute or
enforcement issues.”” Furthermore, USA mentioned that it is more appropriate to strengthen
national regimes outside patent systems in order to address all instances of commercialization of
misappropriated GR/ATK that need to be addressed regardless of whether these instances
involve patenting or not.®® With respect to erroneous patents, proposals such as use of
searchable, organized prior art databases and post-grant opposition and/or re-examination

procedure can directly achieve to prevent issuance of erroneous patents.*®

Similarly, European Union (EU) mentioned that nothing in the two agreements prevent a country
from fulfilling its obligation since the two set of laws are not at conflict and they are dealing with
different subject matter.’® For example, CBD does not prohibit patents on inventions using GR,

whereas, TRIPS does not prevent signatories of CBD from exercising their right to regulate their

* Third world network, Nagoya Protocol on Access to Genetic Resource and the Fair and Equitable Sharing of
Benefits Arising From Their Utilization: Background and Analysis (1 edn, Third World Network 2013) 44

% Article 27.3(b), Relationship between TRIPS and CBD, and The Protection of Traditional Knowledge and
Folklore, communication from the United States, see WTO document IP/C/W/469 OF 13 March 2006, P.2

% |bid

%" 1bid 5

% lbid 6

% Ibid 2

1% Review of Article 27.3(b) of the TRIPS, and the relationship between the TRIPS and CBD and the Protection of
Traditional Knowledge and Folklore, communication from European Union, See WTO document IP/C/383 of 17
October 2002, p.8
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GR.' However, EU recognizes the existence of possible interaction between the two treaties in
areas of biotechnology, plant breeding, TK and benefit-sharing and agrees on DR proposal but
disagrees on its nature and consequences of failure to disclose, insufficient or erroneous
disclosure.'® According to EU, nature of DR and consequences of failure to disclosure should be

dealt outside patent system.'%

Generally, both developing and developed nations agreed to harmonize the two treaties.
However, they differ on the nature, placement and consequences of DR. This is because of the
fact that, developed countries are not interested to include mandatory DR in their patent system
since they strongly argue that, it will not effectively avoid bad or erroneous patents and they
want to establish another system to overcome the problem by proposing database and contract
based system. Particularly, EU addresses issues of DR outside the patent system in line with their
position of TRIPS amendment.’® Meanwhile, none of amendment proposals to harmonize
TRIPS and CBD have been agreed yet.

2.5. Domestic ABS regime

2.5.1. Legal and institutional settings

The initiative to regulate the collection, dispatch, import and export of biological resources in
Ethiopia started in 1998 when the Institute of Biodiversity Conservation and Research (IBCR)
was established.’® Then IBCR was reorganized and established as Institute of Biodiversity

! Ibid

192 1bid

% Ibid 2

1% EU Compliance Measures on ABS (n72)

1% Establishment of Institute of Biodiversity Conservation and Research Proclamation, 1998, Art.6 (20), Proc. No.

120, Fed. Neg.Gaz., year 4, no.19.
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Conservation.’® And currently with additional of objectives and mandates, it was re-established

as Ethiopian Biodiversity Institute (EBI).'%

Access to Genetic Resources and Community Knowledge, and Community Rights Proclamation
(ABS Proclamation)*® and its implementing Regulation'®® was promulgated in 2006 and 2009
respectively with the objectives of conservation, sustainable utilization and fair and equitable
benefit sharing arising from the use of Ethiopia’s biodiversity resources.™® In order to attain
these objectives, the Proclamation requires the fulfillment of different conditions. Primarily, the
one who wants to access GR/ATK should have to secure access permit from EBI.'* However,
permit is not required in cases where customary use and exchange of GR/ATK by and among
Ethiopian Local communities and in cases of sale of products of biological resources for direct
consumption, that do not involve the use of GR thereof.™? Moreover, access permit is not
required for domestic public research and higher learning institutions and intergovernmental
institutions based in the country.**®

When coming to access permit procedure, PIC and MAT are the two fundamental conditions of
access. In cases to access to GR and ATK, the Institute and concerned local community has the
right to give PIC, respectively."** The ownership of GR is vested on the State and Ethiopian

people and the Institute has authorized to regulate access to GR through the granting of PI1C.**°

198 Institute of Biodiversity Conservation and Research Establishment (Amendment) Proclamation, 2004, Proc. No.
381, Fed. Neg.Gaz., year 10, no.16.

197 Ethiopian Biodiversity Institute Council of Ministers Regulation, 2005, Reg. No. 291, Fed. Neg.Gaz., year 19,
no.57.

108 Access to Genetic Resources and Community Knowledge, and Community Rights Proclamation, 2006, Proc. No.
482, Fed. Neg.Gaz., year 13, no.13. (ABS Proclamation)

109 Access to Genetic Resources and Community Knowledge, and Community Rights Council of Ministers
Regulation, 2009, Reg. No. 169, Fed. Neg.Gaz., year 15, no.67 (ABS Regulation)

19 ABS Proclamation (n108), art 3

" 1bid, art 11(1)

12 |pid, art 4(2)(a) and (b)

3 Ipbid, art 15(1)

14 Ipid, art 12(1) and (2)

15 |bid, art 5(1)
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And, local communities have the rights to grant PIC for access to their TK since they are the

owner of their TK.

The other condition to access to GR/ATK is the establishment of conclusion of access
agreement.’ And each access agreement must specify benefits that the State and local
communities share from the use of GR/ATK.™® This study focuses on one of the benefits known

as joint ownership of IPRs.**

2.5.2. ABS law and IPRs

ABS Proclamation provides an obligation of access permit holder. Among the obligations, article
17(12) states that where access permit holder seeks to acquire IPR over the GR accessed or parts
thereof, he must negotiate new agreement with EBI based on relevant laws of Ethiopia. This
article contains important elements worthy of discussion. First, the phrase ‘IPR over GR
accessed or parts thereof” implies that IPRs could be claimed in the GR or its components
(isolated or purified genes).® However, is it possible to get IP protection on mere discoveries
without inventive work on GR? If you see the requirements to get patent and PBR protection,
you cannot find any requirement that accept mere discoveries as a protectable subject matter.

Proclamation on Inventions, Minor Inventions and Industrial Designs (Patent Proclamation)**

122 can be mentioned as relevant laws

and Plant Breeders Right proclamation (PBR Proclamation)
that cannot give IP protection over GR or its components without new inventive effort. It is

difficult to conclude that the law makers intends to allow IPR protection over GR or parts thereof

18 Ipid, art 5(2)

Y Ibid, art 14(2)

118 |bid, art 16(9) and (10)

19 |bid, art 19(6)

120 Fikrenmarkos Merso and Imeru Tamrat, 'Some Thoughts on the Benefit and Costs of the Regulatory Framework
on Access to Genetic Resources and Benefit Sharing in Ethiopia' [2010] 24(1) Journal of Ethiopian Law 137

121 proclamation concerning Inventions, Minor Inventions and Industrial Design, 1995, Proc. No. 123, Transitional
Government of Ethiopia. Neg.Gaz., year 54, no.25 (Patent Proclamation)

122 plant Breeders Right Proclamation, 2017, Proc. No. 1068, Fed. Neg.Gaz., year 24, no.9 (PBR Proclamation)
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without some sort of human ingenuity.**® Therefore, this provision should be amended to

prohibit IPR protection over GR and parts thereof without innovative effort.

The duty to negotiate new ABS agreement whenever access permit holder seeks IPR protection
on the GR accessed is another condition. Since some of the benefits are materialized at the later
stage of use of GR than at the time of conclusion of ABS agreement, this obligation may capture
benefits that are materialized at later stage through the negotiation of new ABS agreement.*
This may give an opportunity to negotiate the jurisdiction to which IPR application will be filed
so that EBI can identify jurisdictions that adopt DR and compliance measures on ABS.*® Also it
may create a chance to know and identify which set of IPR (patent or PBR) are tabled for

protection that EBI interested in.'?

Currently, EBI prepares draft new ABS Proclamation'®’ which introduces and deletes some
phrases on article 17(12) of ABS Proclamation. Article 18(12) of draft new ABS Proclamation

states:

‘Where he seeks to acquire intellectual property rights over the GR accessed or parts
thereof, he shall apply to the Intellectual Property Office, based on relevant laws of
Ethiopia. He shall also notify this to the Institute’

On the basis of this provision, if access permit holder has the desire to seek IPR protection, he
has to communicate its desire to the Institute. Upon such notification, EBI will get the
opportunity to trace the type of protection and the jurisdiction where IPR application lodged.
Nevertheless, this new article completely forbids the chance to negotiate and new ABS
agreement provided by the ABS Proclamation discussed above. Therefore, in revising the ABS
Proclamation, EBI must take into account additional obligations than that already provided by

the ABS Proclamation to maximize the benefit sharing.

12 Merso (n120)

124 Interview with Melesse Mario (PhD), Director General of Ethiopian Biodiversity Institute, EBI (Addis Ababa 20
June, 2020)

125 | bid

128 | bid

127 Draft new ABS Proclamation (appendix 11)
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The other important provision is article 17(14) of ABS Proclamation, which states that access

permit holder has the obligation to:

‘Recognize the locality from where the GR/ATK was accessed from as origin in any

application for commercial property protection of the product developed there from’

On the basis of this article, an access permit holder is only obliged to disclose the origin of
GR/ATK he/she/it accessed for property right protection of the product developed therefrom.
And the law leaves disclosure of PIC and MAT as an obligation of access permit holder. Then
the question is, how could EBI be informed about IPR application sought by access permit
holder that uses GR accessed? What consequences would follow for noncompliance of this
obligation? Do patent and PBR laws play important role? The following discussions show

impacts of IP laws on ABS obligations.

2.6. Domestic IPR laws

2.6.1. Patents

Since the emergence of ABS, obligation of DR in IPR applications, particularly in patents and
PBR laws gain much concern. On the basis of Proclamation on Inventions, Minor Inventions and
Industrial Designs, the one who wants to get patent protection for his/her/its invention must
disclose important information inter alia, the description and claim(s) of the invention.’?® The
description shall disclose the invention in a manner sufficiently clear and complete for the
invention to be carried out by a person having ordinary skill in the art and the applicant indicate
at least one mode known to the applicant for carrying out the invention.?® Patent claim(s) shall
define clearly and concisely the matter for which protection is sought and fully supported by the

130

description.” It’s clear that disclosure of such information may enable skilled person in the art

to carry out the invention claimed.

128 patent Proclamation (n121), art 9(3)
129 hid, art 9(4)(b)
30 1bid, art 9(4)(c)
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Conventional disclosure requirement exists with respect to information that is material to the
patentability of claim(s).”*® Conventional disclosure requirements normally don’t require
disclosure of origin/source of GR/ATK, because such information is often not strictly relevant to
enable for practicing of the invention or support claims.’® However, information regarding
origin/source of GR/ATK may be disclosed in a patent application if the applicant believes that
unless such information disclosed, the skilled person in the art may not practice the claimed

invention. For example, Rule 31(1) (a) of EPC states that:

‘If an invention involves the use of or concerns biological material which is not available
to the public and which cannot be described in the European patent application in such a
manner as to enable the invention to be carried out by a person skilled in the art, the
invention shall only be regarded as being disclosed only where, a sample of the

biological material has been deposited with a recognized depositary institution [....] ***

This presupposes that access to samples of GRs may be material and necessary to enable a
person skilled in the art to practice the claimed invention without undue experimentation.**
Meaning, deposition of sample of GR should be material to enable a person who has ordinary

skill in the art to carry out the claimed invention.

Patent disclosure related to GR/ATK primarily focus to ensure whether GR/ATK have been

135

accessed as per ABS requirement.”> And proof of legal status of GR/ATK requested from patent

applicants cannot be considered as necessary to the patentability requirements since it doesn’t
give disclosure of technical information to enable skilled person in the art to practice it."*
Hence, it has no connection with conventional patent disclosure.**” On the other hand, patent

disclosure may improve compliance with standard patent protection requirements, especially

BLWIPO (n16) 11

32 |bid

133 Implementing Regulations to the Convention on the Grant of European Patents (2018), Rule 31(1)(a)
B4 WIPO (n16) 11

% Ibid 12

13 | bid

7 Ibid
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138

novelty requirement.”> A proper scope of disclosure of information associated to GR/ATK may

help to ensure that relevant prior art is considered in the examination of the patent application

thereby reducing the risk of grant of erroneous patent.**

Science, Technology and Innovation policy of Ethiopia, pays significant attention to establish
and implement IP system that ensures effective protection of indigenous GRs and IP assets of the
nation besides bringing benefit out of them.*° One of the tools to implement this policy direction
will be through the incorporation of DR in IP systems in order to monitor and share the use and
benefits that arises from their utilization. However, Patent Proclamation does not require patent
applicants to disclose the origin of GR, PIC and MAT in their patent application that uses
GR/ATK. Failure to incorporate DR in Patent Proclamation may be justified by various reasons.
Lack of robust or advanced biotechnological inventions inside Ethiopia can be mentioned.*** Mr.
Fikre Tesfaye informed me that he questions the necessity to incorporate DR in the patent law at
the moment where almost no biotechnological researches and inventions have taken place.'*
Moreover, he mentioned that without biotechnological inventions in the country, incorporating
DR would pose fear for investors who are intending to invest in this sector since it would not be
too difficult to monitor the use of Ethiopian GR that is utilized in Ethiopia without DR.*** Since
many of the patents are granted in developed world, it has no significant importance in
incorporating DR in Patent Proclamation and it will be more effective to include in international
IP laws, particularly TRIPS.

As discussed under section 2.5.2 of this thesis, ABS law tries to introduce the necessity of
complementarity of IP laws with ABS objectives by obliging access permit holder to disclose the
locality of GR one accesses and negotiates new ABS agreement whenever one wants to acquire
IPR protection over the use of GR. Though this obligation is provided in the ABS Proclamation,

' Ibid

' Ibid

140 Ethiopian Science, Technology and Innovation policy (2012), p.15

! Interview with Fikre Tesfaye Hailemariam, Director of Patent Protection and Technology Transfer Directorate,
EIPO (Addis Ababa, Ethiopia, 23 July 2020)

142 | bid

143 | bid
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24



the Patent Proclamation doesn’t require DR from patent applicants that use GR/ATK. In this
regard, Mr. Fikre Tesfaye gave the opinion that Ethiopian Intellectual Property Office (EIPO),
has not yet received any application that uses GR/ATK.'* If that happens, EIPO is not obliged to
follow procedures of ABS Proclamation since the obligation to disclose the origin of GR is only
given to access permit holder and there is no law that obliges EIPO to request the patent
applicants to disclose the origin of GR in their patent applications.**® From legal point of view,
the author of this thesis agrees with Mr. Fikre since there is no law that obliges EIPO to request
evidence of disclosure of origin from applicants that uses GR in their patent application.
Therefore, the existing Patent Proclamation should be revised to incorporate DR for patent

applicants that use GR/ATK in order to support ABS objectives.

2.6.2. Plant breeder right law

Ethiopia introduced Plant Breeders Right Proclamation no. 481/2006 in 2006 (repealed PBR
Proclamation).**’ However, this law was not practically implemented and repealed by the new
Plant Breeders Right Proclamation no. 1068/2017 which was enacted in 2017 (PBR
Proclamation).**® It aims to protect private sectors engaged in breeding activities; ensures the
compatibility of domestic PBR laws with that of international standard of protection; establishes
accountable and transparent working system that resolve disputes arising among breeders.*°
Additionally, the government is aware of the necessity and appropriateness to maintain TK and
practices with regard to saving, using and exchanging farmers and pastoralist communities with
their role in conserving agro-biodiversity resources which are used to develop new plant varieties
and protection of their varieties.™™ In relation to discussion of DR, the thesis only focuses on
article 5(3), 15(2) and 18(1) of the PBR Proclamation.

Article 5(3) of the PBR Proclamation states that PBR shall only be granted where:

' Ibid

1 Ibid

147 plant Breeders Right Proclamation, 2006, Proc. No. 481, Fed. Neg.Gaz., year 13, no.13 (Repealed PBR
Proclamation)

148 PBR Proclamation (n122)

149

Ibid, preamble
50 1bid, art 4(3)
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‘an improved variety is developed using material from a farmers’ or pastoral
communities’ variety, wild relatives of crop plant and other varieties and community
knowledge a plant breeder’s right may only be granted and exercised if the breeder has,
in accordance with prevailing national laws on access and benefit sharing of biodiversity

of the country:

a) Obtained prior informed consent on the use of that material and the associated

knowledge; and
b) Concluded a benefit sharing agreement on mutually agreed terms ****
And article 15(2) of the same law states that, every applicant:

‘Shall submit a sworn affidavit, together with supporting documentation, declaring the

following conditions:
a) the origin or source of the GR used to breed or develop the variety

b) that the genetic or breeder seed used in breeding or developing the variety was
lawfully acquired and, where applicable, in compliance with the requirements of prior

. . 152
informed consent and benefit sharing >

Finally, article 18(1) states that the Ministry shall grant PBR if it satisfies:

‘a) the criteria, eligibility and application procedure set forth in article 4, 11 and 15 of
this Proclamation have been met;

c) the breeder proven that he has obtained the GR used to develop the variety in

accordance with the relevant laws on accessto GR [...]".

On the basis of these provisions, proof of DR (disclosure of Origin of GR, PIC and MAT) and
applicable ABS requirement is a necessary condition to grant breeders rights. Making DR a

mandatory obligation is exactly the same approach with the repealed PBR Proclamation.’®

B Ibid, art 5(3)(a) and (b)
52 Ibid, art 15(2)
153 Repealed PBR Proclamation (n147), art 14(2)
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However, the repealed PBR Proclamation does not require disclosure of origin as a condition to
grant plant variety protection, rather it obliges the applicant to prove that GR used for breed

acquired on the basis of ABS Proclamation.™

Article 14(2) of ABS Proclamation only requires
PIC and MAT for granting access to GR. Therefore, PBR Proclamation includes all disclosure

requirements as a condition before issuance of PBR rights that used GR.

What does it mean ‘prevailing national laws on access and benefit sharing of biodiversity of the
country’ and ‘relevant laws on access to GR’ stipulated under article 5(3) and 18(1) (c) of PBR
Proclamation, respectively? The interpretation of these phrases is argumentative. One line of
interpretation states that the mention of relevant laws in the two provisions must be read in

conjunction with article 11(1) of the PBR Proclamation which states:

‘Any plant breeder whether he is an Ethiopian or foreign national, or resident in
Ethiopia or elsewhere, may apply for plant breeder right in respect of new plant variety

that is either bred locally or abroad’.

The cumulative reading of these provisions, may give that Ethiopian law tries to consider the
applicability of DR irrespective of the source of GR, be it in Ethiopia or elsewhere. This
interpretation seems to comply with user country measures that are provided by Nagoya

Protocol.

Another line of interpretation, which the author propounds is that, the law only tries to
incorporate requirements of domestic ABS law and does not intend to recognize extraterritorial
application of ABS law of foreign country in case of breeder rights. This is more clarified by the
Amharic version of article 5(3) which states: 7...] QU724 PAHU hewit U1
PPN b1 ACHTS POIUNLNAN aoFTF ch D N794.P8m- aowld A7
This means Access to Genetic Resources and Community Knowledge, and Community Right
law of the country, ABS Proclamation. Whenever there is a discrepancy in Amharic and English
version of the laws, Amharic version will prevail.*>> Therefore, PBR Proclamation is designed to

recognize Ethiopian law on the subject. The other incidental question will be what would happen

4 1bid
155 Establishment of Federal Negarit Gazeta Proclamation, 1995, Art.2 (4), Proc. No. 3, Fed. Neg.Gaz., year 1, no.3
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if the breeder used non-Ethiopian GR? In this situation, the breeder is obliged to declare only the

source of the GR that he used to develop the new variety.**®

The law also provides civil and criminal sanction for failure/erroneous disclosure. Article
25(1)(a) states that: PBR will be revoked in cases where ‘it is proved that the variety was not
new or that facts exists which, if known before the granting of the right, would have resulted in
rejection of the application’. Disclosure of origin of GR, PIC and MAT are obviously a factual
circumstances evidenced by production of necessary document. Besides, if PBR is obtained by
fraudulent practices, the Ministry may not only revoke the granted right, but it also refers the
matter to appropriate organ to establish criminal liability.*>" Therefore, the law contains DR and

consequences of failure/erroneous disclosure so far discussed in this chapter.

% Interview with Medemdemiyaw Nekinikie, Senior Variety Release and Protection Expert, Ministry of
Agriculture (Addis Ababa 27 June, 2020)
57 PBR Proclamation (n122) art 25(1)(c)
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CHAPTER THREE

TEFF AGREEMENT AND INTELLECTUAL PROPERTY RIGHTS

3.1. Background of Teff Agreement

Before the conclusion of Teff Agreement in 2005, Memorandum of Understanding on Research
& Development of International Market for Teff based Products were signed between EIAR,
Larenstein University and S&C in 16 March 2003 (MoU).**®

The major aim was to register, undertake research and utilization of Teff varieties.**® To ensure
benefit sharing from the protection of PBR, S&C was given the responsibility to register
Ethiopian Teff varieties outside Ethiopia under the name of EIAR.'® S&C has the right to use
such Teff varieties worldwide on the basis of royalty payment and the new varieties developed
by S&C will be jointly owned by EIAR.** Teff fund was also introduced with the objective to
contribute for improvement of Ethiopian agricultural infrastructure and Teff production and
strengthening Teff research in Ethiopia.’®* On 21 August 2003, Debre Zeit Agricultural Research
Centre, part of EIAR, sold 1,440 kg (120 kg of each 12 specified Teff varieties) to Larenstein
University for research and development purposes as per article 7 of the MoU.**® However, in
2003, S&C filed patent application for production and processing of Teff in Europe.’®* When
such information was gathered, Ethiopians wanted binding agreement on Teff in order not to lose

European market due to the patent protection.*® Then Teff agreement was signed between EBI

158 Memorandum of Understanding on Research & Development of International Market for Teff based Products
was signed among Ethiopian Agricultural Research Organization, Larenstein University, S&C Improvements on 26
March 2003 (MoU)

9 |bid, art 4 and 6

10 Ipid, art 4.1

1%L |bid, art 4.2 and 4.3

192 1bid, art 6

183 Anderson (n7) 3

1% Ibid 4

1 Ibid
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(provider), EIAR and HPFI B.V (user) on April 5, 2005.*% The purpose of Teff agreement was
to provide HPFI with access to specified Teff varieties to produce a wide range of specified food

and beverage products which not traditional in Ethiopia.*’

And the company agreed to share
various benefits (monetary and non-monetary) with Ethiopia.*®® However, HPFI did not comply
with various provisions, inter alia, IP related provisions of Teff agreement. This chapter is
devoted to discuss IP related provisions of Teff agreement in light of IPR protections granted in

relation to Teff GR.

3.2. IPR protection and Teff GR

3.2.1. European Patent Convention™®

The European patent system as it stands now is implemented by European Patent Organization
(EPO), an executive body that administers European Patents on the basis of European Patent
Convention (EPC).}® The EPO operates on behalf of all EPC contracting States’* and other
States which have either extension or validation agreement with EPO.'"? Though the grant of
European patent is mainly centralized; ownership, validity, and infringement of patent rights are
largely determined by national laws of EPC member States.'” If a patent is granted as a result of
a European patent application, then the patent has the same effect in all contracting States for
which it is granted, have the effect of and be subject to the same conditions as a national patent

granted by that State.!” EPC member countries maintain sovereignty over patent enforcement

166 Teff agreement (n3)

187 |bid, art 4.1 and 4.2

18 |bid, art 8

169 Convention on the Grant of European Patents, 1978 (EPC)

70 1bid, art 4(1)

" Ibid, art 1

172 European Patent Organization, 'Extension/Validation system' (EPO, 1993) <https://www.epo.org/law-
practice/legal-texts/extension-validation-system.html> accessed 18 November 2019

13 EPC (n169), art 2(2) and 64(3)

7% Michael La flame, ‘The European Patent System: An Overview and Critique' [2010] 32(3) Houston Journal of

International Law 613
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since EPC established that patent rights must be administered and enforced in each designated

country.’

3.3. European patent on Teff

The patent application on processing of Teff flour was first filed in the Netherlands by S&C
Improvement BV on July 22, 2003.1® The international filing date and the date of filing under
EPO were given as 22 July 2004 and the Teff flour processing patent granted by EPO was on 10
January 2007 (Teff patent).’”” And as per article 64(1) of the EPC, the patent would expire after
20 years from its application, i.e. by 2024. The proprietor of the Teff patent is stated as HPFI
B.V. in the European Patent Specification published by EPO, whereas in the International
Application published under the Patent Cooperation Treaty by the WIPO the equivalent applicant
(for all countries except USA) is given as S&C B.V.'"® The Teff patent covers a combination of
29 process and product claims.*

3.3.1. Novelty

3.3.1.1. Storage of Teff grain

The novelty requirement under Article 52(1) of EPC states that the invention must be new and it
does not form part of the state of prior art. State of the art means “everything made available to
the public by means of a written or oral description, by use, or in any other way, before the date
of filing of the European patent application".*® This means, there is no qualification on the
mode of prior art evidence (written or oral) in which the technical information was made

available to the public.

' Ibid

176 Teff patent (n8)

Y7 | bid

18 Anderson (n7) 50

179 Teff patent (n8)

180 EPC (n169), art 54(2)
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In Teff patent, HPFI claimed that storing of Teff grain after ripening for a duration of 4-8 weeks
and grinding it amounts to good baking quality of Teff flour.'®! However storing Teff grain after
harvesting has already been made available to the public before the patent application.'®
Farmers are aware that storing Teff for longer time give high economic benefits and flour
quality.'®® Due to its nature, Teff can’t be seriously damaged by common storage pests, and the
longer time Teff is stored the higher its values.*® In connection with this, the inventor of Teff
patent also explains that he worked with Ethiopian farmers and this fact by itself justifies that the
inventor learned variety of knowledge about post-harvest processing and storage of Teff that
existed for centuries.’® Therefore, it can be argued that the inventor used post-harvest and
storage processes of Ethiopian farmers that existed before the application of the patent which

defeats the novelty requirement.

3.3.1.2. Falling numbers of Teff grain

The falling numbers of Teff flour is another invention claimed by Teff patent.®

According to
the patent description, traditional Teff flour (Teff mixed with wheat flour to prepare injera)
frequently leads to problems of instability of the product and unattractive taste.*®” Furthermore,
traditional Teff flour has either too low or too high falling numbers that makes it unsuitable for
baking quality.*®® And in order to solve such unattractiveness, instability and low baking quality

of Teff flour, HPFI claimed that it invents falling number ranges from 250-380 second.®®

Falling number is an international standard of sprout measurement with the full name ‘Hagberg

Falling Number’ which is widely used by the baking industry to indicate flour quality of wheat

181 Teff patent (n8) 16

182 Seyfu Ketema, Tef Eragrostis tef (Zucc) Trotter Promoting the conservation and use of underutilized and
neglected crops (1 edn, IPGRI 1997) 17

183 Andersen (7) 131

184 Ketema (n182)

18 Andersen (n7) 109

186 Teff patent (n8) 16

87 1bid 2

188 1bid 3

189 Teff patent (n8) 2

32



and other cereals.**® It indicates the alpha-amylase activity in the flour.®* A high fall number
means a low alpha-amylase activity and it means that the flour is less degraded by enzymes.'* It
is measured by heating the flour in water and measuring the rate of fall of a plunger.!*® As
sprouted grain produces enzymes that break down starch, the ball will fall more quickly if the
starch content is low, and this result in a lower falling number.** And in 2001 it is disclosed to
the public that the usual commercial minimum for making bread is 250 Hagberg fall number.'*
Therefore, it is not novel to describe a falling number range for baking of Teff product as such

information is part of prior art.'*®

Moreover, the test of 22 Ethiopian Teff varieties revealed that their falling numbers varied from
273-400 seconds.*®” And such range of falling numbers is presumed to be the inherent genetic

quality of Teff GR and not as such creative solution for the problems mentioned by the inventor.

The Hague Court in its decision between Ancientgrain BV vs Bakels Senior NV regarding two
Dutch patents, NL 1023977 (processing post-matured Teff flour) and NL 1023978 (Flour
mixture comprising Teff flour), conclude that the falling numbers mentioned by the patents are
no longer an invention since S&C circulated Teff message to growers of Teff before its patent

application.'®® Teff message mentions:

“Dutch Teff flour has too low falling numbers; a Teff flour from US has too high fall

numbers; a mixture of two ingredients baked well; the falling numbers is a value that

19 sarah Best and Robert Muller, 'Use of the Hagberg Falling Number Apparatus to Determine Malt and Barley
Quality' [1999] 77(1) Journal of Institutional Brewery 273

191 Farm-direct, 'Wheat-characteristics and uses' (Modern Wheat, 2001) <http://www.farm-
direct.co.uk/farming/stockcrop/wheat/wheatcurr.html> accessed 4 September 2019

2 Ibid

%2 Ibid

% Anderson (n7) 52

1% Farm-direct (n191)

1% 1hid

7 Andersen (n7) 52

198 Ancientgrain BV vs Bakels Senior NV [2018] ECLI: NL: RBDHA: 2018: 13960 ( District Court of the Hague)
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indicates the quality of the starch (i.e. whether the flour can be used and baked); the

Dutch Teff grain matures, giving it more favorable (higher) fall number %

And from this message, a person skilled in the art can understand that flour with low falling
number must be mixed with a flour with high falling numbers in order to get good baking quality
and that the Dutch Teff grain ripens.?® In other words, the mixture of too high and too low fall
numbers of Teff flour will give a fall numbers of medium or good baking quality flour.?* Since,
Teff message reveals this information and it was communicated before the patent application, it
is considered that such information belongs to prior art so that the claimed invention lack
novelty. Therefore, the inherent genetic quality of Teff grain coupled with the information

revealed by Teff message implies that the patent lacks novelty.

3.3.1.3. Grinding of Teff grain

The other invention claimed by Teff patent is the grinding of Teff grain. The patent states that in
order to get fine flour, it must pass through a sieve with a maximum pore size of at least 150 and
at most 100 microns.?%? Description of Teff patent mentioned that traditional Teff flour is usually
not ground fine enough for baking quality because traditional Teff flour is obtained by grinding
the grain directly after harvest and this causes problem with the processing thereof in baked
products.?®® In order to solve such problem and get fine flour, the grain must be stored at least 4
and at tmost 8 weeks after harvesting and grinding in order to gain good baking quality of
flour.** Additionally; traditional Teff flour is not usually ground fine enough and in order to get
fine flour, the grinding of the Teff grain can be done according to conventional standard
procedures for the preparation of flour using preferably pin-mill with integrated cooling.?®® Such
description of invention with regard to grinding of Teff grain is not novel due to the fact that
most of Ethiopian Teff varieties have the ability to produce Teff flour with a margin of 250-380

99 |bid

20 |hid

21 pid

22 Teff patent (n8) 16
203 |hid 3

24 bid

25 |pid
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falling numbers.?® Moreover, traditional storage of Teff grain for longer time will give finer
flour for baking products.®” Therefore, patent claim with regard to grinding of Teff grain via
conventional standard or pin-mill does not amount to any new invention on Teff flour and the
resultant product since the invention is a matter of public knowledge and natural behavior of the

Teff grain.

3.3.2. Non-obviousness

The other requirement under Article 52(1) of the EPC is an inventive step. As per article 56 of
EPC:

“An invention shall be considered as involving an inventive step if, having regard to the

state of the art, it is not obvious to a person skilled in the art.”

The issue of an inventive step will only arise when the invention is new.?® The word ‘obvious’
means an invention that follows plainly or logically from the prior art (written or otherwise
evidence) or that does not go beyond the normal progress of technology.?®® Also, it is something
which does not involve the exercise of any skill or ability beyond that to be expected of the
person skilled in the art.?!° If the claim of invention before the filing date is something obvious to
the person skilled in the art, then the claim is deficient of inventiveness.?**

The claimed inventions of Teff patent are allegedly obvious to skilled person in the respective art
(post-harvest Teff process). Storing of Teff is evidenced by various prior art documents
mentioned above and the inventive step followed in the falling numbers and fine dough was
already known fact over Ethiopian Teff varieties.?*? It is a common knowledge that Teff grain is
preferred to consume after being stored for longer period and only in rare case that it could be

26 Andersen (n7) 52

27 Ketema (n182)

%8 Eyropean patent organization, 'Inventive step: General' (Guideline for Examination, 10 September

2019) <https://www.epo.org/law-practice/legal-texts/html/guidelines/e/g_vii_1.htm> accessed 10 September 2019
2 Ipid

19 pid

2 pid

212 Andersen (n7) 52
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used immediately after harvest.?** Description of Teff patent wrongly mentioned that injera is
usually made from a mixture of Teff and wheat flour.?** However, injera is widely and popularly
prepared from unmixed Teff, whereas, the next popular injera is made from mixing Teff flour
with the flour of other cereals such as barley, wheat, maize or sorghum.?*

Since preparation of injera with Teff flour is old traditional practice in Ethiopia, the Court states
that exclusion of injera from the patent claim was done deliberately so as to delineate the state of
the art from the invention claimed.?*® And, it is clear from the context that Teff Message refers to

the baking qualities of Teff flour for baking products other than injera.”’

With regard to the preferred range of falling numbers, the court states that, skilled person who
has read Teff message without inventive work has to get the claimed range by repeated baking

test.?®

After all, it was known that the falling numbers which is expressed in seconds can vary
between 61 and 600s.2*° The skilled person in the art can easily deduce the fall numbers of Teff
flour from the US is high as per the Teff message.?® Whereas, the fall numbers of Dutch Teff
flour was not yet available at that time, however, the Teff message discloses Dutch Teff flour fall
number is too low, and to obtain good quality you mix both US and Dutch flours.??* Therefore,
the court concludes that, skilled person in the art can infer from the two extremes (61 and 600s)
that you have to sit in the middle to get good baking quality and it is not an inventiveness to
arrive at the claimed broad range (280-420s) in that search.??> And baking method for product

and mixture of Teff flour from another flour and moisture with any leavening agent, kneading

3 Ketema (n182)

214 Teff patent (n8) 2
1% Ketema (n182)

218 Ancientgrain (n198)
" Ibid

%% Ibid

219 Teff patent (n8) 3
220 Ancientgrain (n198)
221 1bid

222 |hid

222 Teff patent (n8) 3
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and heating the dough, is very common baking method of general professional knowledge.??®
Mixing Teff flour from a flour of another crop cannot manifest inventive step because it is part

of general professional knowledge.?**
3.3.3. Usefulness

Industrial application is another condition of article 52(1) of EPC. In order to fulfil this
condition, any invention can be used in any industry of physical activity of technical character.??
This may include various industries, including agriculture and food industries. Processes and
product patent granted on Teff can be applied in area of food production and fulfils this

requirement.

In light of Teff agreement, HPFI violates its obligation to communicate and get permission from
the Institute for any innovative research proposals that has an effect to TK associated with
Teff.?*® This is necessary in order to sort out possible confusion created between the research
proposal and Ethiopian TK.??" However, HPFI never produced any research proposal to the
Institute before it files its patent applications.?”® Moreover, HPFI obliged not to access TK
associated with Teff without explicit written consent granted by the Institute.?”® However, HPFI

granted Teff patent in violation of article 4.5 and 4.6 of Teff agreement.

Though Teff patent is still active in United Kingdom, Italy, Belgium and Austria,*° we can infer

that the patent is not worthy of protection since it may not fulfill novelty and inventiveness of

228 Alemayehu Refera, 'Tef Post-Harvest Operation' (FAO, 14 May

2001) <http://www.fao.org/fileadmin/user_upload/inpho/docs/Post_Harvest Compendium_- TEF.pdf> accessed 10
October 2019 p.37

224 Ketema (n182)

22 EPC (n169), art 57

226 Teff agreement (n3), art 4.6

%" Ibid

228 Interview with Ashenafi Ayenew, Director of Genetic Resource Access and Benefit Sharing Directorate, EBI
(Addis Ababa, Ethiopia, 26 July 2020)

229 Teff agreement (n3), art 4.5

20 Amy Sandys, 'Heuking attempts to revoke teff flour patent' (Juve Patents, 21 May 2019) <https://www.juve-

patent.com/news-and-stories/cases/heuking-attempts-to-revoke-teff-flour-patent/> accessed 21 November 2019
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claimed invention. And there is possible evidence that can be adduced to nullify Teff patent in

each jurisdiction that the patent is still active.

3.4. PBR and Teff varieties

The application for PBR was primarily made by S&C and EARO in June 2004.%! In December
2004, the same application was made by company Stichting SCEAR in continuation of the first
application.?® This later company in its application mentioned Mekelle (Tesfaya and Adina) and
Addis Ababa (Ayana) cities as origin of the varieties; and EIAR (formerly EARO) as provider of
Teff seeds for the development of its varieties.?*®

On 21 April 2008, SCEAR has been granted PBR by Community Plant Variety Office (CPVO)
for Teff varieties denominated as Tesfaya, Ayana and Adina.>** This PBR protection is applied
on member countries of Community Plant Variety Convention (CPVC).?** Then one can ask if
CPVC requires disclosure of origin of GR, PIC and MAT for PBR application. As per article
50(1) (g) this law, PBR applications must contain, inter alia, geographical origin of the variety
which is sought for protection. Such disclosure requirement is not disclosure of origin of the seed
or species that is used for breeding of the variety in question. But it is rather disclosure of
geographical origin of the variety itself.?*® However, the company voluntarily discloses origin of
Teff GRs that is used for the development of three Teff varieties.?’

At the conclusion of Teff agreement, there was no ABS legal framework and the only laws that
govern GR were found on a Proclamation that establishes IBCR. As per this law, EBI has the
authority to ‘give permit to those who need to collect, dispatch, import or export any biological

specimen or sample’.**® Then one may ask whether the 120 kg of each of the 12 specified Teff

21 Mirete (n9) 139

22 |bid 140

23 |bid 141

24 bid

% Council Regulation (EC) 2100/94 Community plant variety rights [ 1994] 0J L 227/1(CPVC)
% |bid, art 50(1)(g)

27 Mirete (n9) 141

%8 IBCR (n105)

38



varieties exported to the Netherlands can be considered as biological samples. Though the law
doesn’t provide the exact amount or quantity of seed to be taken as a sample, it is hard to
consider that such amount of seeds as a sample. In any case, the seed samples were exported and
used for the development of new varieties of Teff. However, the 2006 ABS Proclamation tries to
capture and regulate ABS contracts concluded before the entry into force of it through the

inclusion of transitory provision. Article 33 of ABS Proclamation states:

‘1) Access agreements made prior to the coming into force of this Proclamation shall be

revised and harmonized with the provisions of this Proclamation.

2) The access to genetic resources under agreements concluded prior to the coming into
force of this Proclamation shall be suspended until they are revised and harmonized with

the provisions of this Proclamation 239

This provision is designed to suspend ABS agreement concluded before the enactment of the law
and to make them compatible with the provisions of ABS Proclamation. Since, it is concluded
before the enactment of this law, Teff agreement is relevant agreement to be regulated by this
provision. As discussed under section 2.5.2 of this thesis, an access permit holder is obliged to
negotiate new ABS agreement whenever he/she/it wants to seek IPR (in this case, PBR)
protection on the GR he/she/it accessed.?”® In the case of Teff agreement, S&C/HPFI and
SCEAR who hold patent and PBR right on three Teff varieties had never shown up to negotiate
new ABS agreement so far. Therefore, it can be concluded that article 17(12) of ABS

Proclamation is violated.

Furthermore, article 6 of Teff agreement obliges HPFI to secure written consent from the
Institute before it transfers Teff GR to third parties.’** And, article 5.2 of Teff agreement
stipulates that new varieties of Teff developed by the company must be jointly owned by EIAR
and HPFI. Nevertheless, HPFI/S&C transfer the Teff seed samples to the company SCEAR

289 ABS Proclamation (n108), art 33
9 |bid, art 17(12)

1 Teff agreement (n3), art 6
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without EBI consent.* Similarly, the three Teff varieties are owned by SCEAR solely. As a

result, article 6 and 5.2 of Teff agreement are violated.

Generally the recognition of sovereign right of States to regulate their GR on the basis of their
domestic law by the CBD in conjunction with violation of ABS requirements (ABS
Proclamation and Teff agreement) would give an opportunity for Ethiopia to proceed with the

case for the realization of some benefits from the use of Teff GR.

%2 Andersen (n7) 118
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CHAPTER FOUR

DUTCH BANKRUPTCY AND ETHIOPIAN CLAIMS

4.1. Dutch bankruptcy legal framework

The Netherlands bankruptcy is mainly laid down in the DBA which contains substantive and
procedural laws regarding bankruptcy.?*® Bankruptcy can be understood as a general lawful
seizure of debtor’s asset followed by declaration of bankruptcy.?** Its major aim is to attach and
liquidate all assets of the debtor for the benefit of creditors ordered by court.?* It alters neither
the validity nor content of the agreement to which the debtor is a party. However, the curator is

not obliged to perform the agreement.?*

A petition for bankruptcy has to be filed in the district court of the residence of the debtor and in
case of a company, where it has its official seat or as mentioned in the articles of association.?*’
Both the debtor and creditor and Dutch public prosecutor on the basis of public order can petition
for the bankruptcy of the debtor.?*® It is essential for a petitioner to state facts and circumstances
that establish the debtor has ceased to pay its due debts.?*® If the petitioner is a creditor, in
addition to the prima facie case that the debtor has ceased to pay its debts, the court will have to

ensure that the creditor petitioner has a right to claim against the debtor.?® The bankruptcy

23 Dutch Bankruptcy Act (1893, amended in 2003) (DBA)

24 | ukas P Kourtmann and Vera G M Leferink, ' Netherlands' in Donald S Bernstein (eds), The Insolvency
Review (7™, Law Business Research Ltd, London 2019) 256

% Efraim Asa Nainggolan, ‘A Comparative of Indonesian Bankruptcy Law and the Netherlands Bankruptcy Law on
the Conditions of Bankruptcy Petition from the Perspective of the Protection of Debtor’s Legal Interest’(Master’s
thesis, Tilburg University 2013) 19

248 Kourtmann (n244) 232

7 DBA (n243), art 2(1)

% Ibid, art 1

9 |bid, art 6(3)

% Ibid
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declaration implies the beginning of bankruptcy proceedings and as a result the court decides to

appoint the supervisory judge (Rechter-Commissaris) and curator.**

4.2. Administration of Dutch bankruptcy

The main task of the curator is to administer and liquidate the bankruptcy estate as per the
supervision of supervisory judge who has a role and duty to oversee the administration and
liquidation of the bankruptcy estate.®> He notifies all known creditors to submit their claim
against the bankruptcy with supporting evidences for verification.”®® Claims having an
indeterminate or uncertain value or whose value is not expressed in Dutch currency or not
expressed in money at all shall be admitted for their estimated value in Dutch currency.?* Prior
to a claims validation meeting, the curator will make a list of the claims he either provisionally

admits or challenges.?®®

4.3. Ethiopian bankruptcy claim and their validity

Ethiopia sent a letter with its bankruptcy claims in connection with the Teff agreement to the
curator of bankruptcy of HPF1.%® In this letter, monetary and non-monetary benefits are claimed
from HPFI for its breaches of multiple obligations of Teff agreement. Since Teff agreement was
entered by HPFI before its declaration of bankruptcy it could be categorized as an ordinary
claim.?®” Such kind of claims comes into existence before the start of the bankruptcy or directly
results from an agreement the debtor has entered into before the declaration of bankruptcy.?®

And creditors of such claims share proportionally the amount of the net-proceeds that result from

1 |bid, art 14

%2 |bid, art 64 and 68

%53 |bid, art 109

%% bid, art 133

%5 |bid, art 112

2% Bankruptcy claims (12)
»T DBA (n243), art 37a
%8 |bid

42



the liquidation of estate after secured creditors (mortgagees and pledgees)®®

and all preferential
claims (Dutch tax authorities, wage claims and labor claims) have been paid in full.”® These
claims also need to be filed for verification with the curator.?®* And the following discussion tries

to analyze the validity of Ethiopian claims as per the Teff agreement and applicable laws.
4.3.1. Non-monetary claims

4.3.1.1. Use Teff GR?®

On the basis of article 12.5 of Teff agreement, Ethiopia demands automatic stoppage of use of
Teff GR by HPFI and Ecosem, a company established by the same directors of HPFI.?®® Of
course HPFI has an obligation to stop using Teff GR if the agreement is terminated and the
demand in this regard could be valid. The incidental question may be, is it possible to prohibit
use of Teff GR by Ecosem on the basis of Teff agreement? From the basics of contract law, it is
not possible to regulate conducts of Ecosem on the basis of Teff agreement. This is because first,
Ecosem has separate legal personality from that of HPFI and it cannot be regulated by Teff
agreement. Second, Teff agreement lacks a provision which states that any subsequent transfer of
Teff GR by the parties will be governed by the same agreement. The only obligation mentioned
under Teff agreement is prohibition of third party transfer of Teff GR/its components but not use
of Teff GR by third parties who received it from HPFI. Therefore, the stoppage of use of Teff
GR by Ecosem on the basis of Teff agreement was not validly claimed even though its directors

are the same with HPFI.

4.3.1.2. Withdrawal of patent and termination of PBR on Teff GR***

The demand of withdrawal of Teff patent based its reason that HPFI used Ethiopian TK

associated with Teff GR and this violates article 4.5 of Teff agreement. There is ample evidence

%9 Ibid, art 57

%0 Reinout Vriesendorp and Ferdinand Hengst, ' Netherlands' in Sam Friend (eds), The International Comparative
Legal Guide to: Corporate Recovery & Insolvency (11th, Global Legal Group Ltd., United Kingdom 2017) 142-143
%1 DBA (n243), art 110

262 Bankruptcy claim (n12) 1

%3 |bid

2% Ibid 2-3
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that HPFI used TK of Ethiopia for its patent without the consent of the Institute (see section 3.3
of this thesis). However, the bankruptcy claim regarding the withdrawal of the Teff patent may
not be validly claimed due to the fact that such demand may only be claimed from the entity that
grants such IP protection (domestic jurisdiction that the Teff patent is still active) and not from

HPFI who sold it a year before its bankruptcy declaration.?®®

Similarly, Ethiopia demands the termination of PBR granted on three Teff varieties. Ethiopia
claimed such termination due to the fact that those protected Teff varieties were used Ethiopian
Teff seeds for their development. And according to Teff agreement, EIAR (formerly EARO)
should be joint owner of such PBR since it provides the Teff seeds.?®® However, the right holder
of such protected Teff varieties is Stichting SCEAR, who is another company distinct from
HPFI. Further, CPVC stipulates limited grounds to terminate the right already granted.?®’
Therefore, demand of withdrawal of Teff patent and termination of PBR right granted on three

teff varieties could not be considered as valid claims on the basis of Teff agreement and CPVC.

4.3.1.3. Return of Teff Seed samples®®

Bankruptcy claim that demands the return of Teff seed samples is not designed as per the terms
of Teff agreement. The only obligation that HPFI had is not to use Teff GR when Teff agreement
is terminated but not return of the Teff seeds to EIAR.?*® Consequently, HPFI may not be
obliged to return the Teff seed samples accessed as per the Teff agreement. Therefore, such
kinds of claim could not be valid bankruptcy claim as per Teff agreement itself.

> Anderson (n7) 115

266 Bankruptcy claim (n12) 2-3
%7 CPVC (n235), art 7-10 and 21
268 Bankruptcy claim (n12) 2

29 Teff agreement (n3), art 12.5
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4.3.2. Monetary claims

4.4.2.1. Monetary benefit sharing?”

Teff agreement stipulates four types of monetary benefits. They are lump sum payment; royalty
payment from the sale of basic and certified Teff seeds; license fee from the sowing of Teff
varieties and monetary contribution for the establishment of Financial Resource Support for Teff
(FiRST fund).?

A lump sum payment is due by 2010 but the company by then declared bankrupt without this

22 Annual royalties for certified seeds and license fees have never been paid.?” FiRST

payment.
fund was not set up and no payment was made with its minimum sum of 20,000 Euros.?”
However, HPFI paid 4000 Euro to the Institute but it was not clarified that to which obligation

this payment made for.?®

In addition, failure to pay financial obligation stated under article 8 is penalized by additional

payment as per article 11.4 of Teff agreement.?’

Article 11.4 mentioned that if the company fails
to fulfil its financial obligation as per article 8 of Teff agreement, it is obliged to pay additional
penalty payment for each day of delay. Therefore, penalty and additional payment demanded in

this article can be validly claimed on the basis of Teff agreement and DBA.

4.3.2.2. Penalty payment for breach of Teff agreement®’’

According to Ethiopian claim, HPFI is obliged to pay a sum of money provided under article 11

of the agreement upon violation of its commitment. The allegedly violated articles are: 4.2, 4.3,

2% Bankruptcy claim (n12) 2

2! Teff agreement (n3), art 8.1-8.4
22 Anderson (n7) 101

23 1bid

2% 1bid

% 1bid
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45,4.6,4.9, 51, 53 and 6.® Let’s discuss each of the obligations that are allegedly violated by
HPFI.

Article 4.2 of the agreement states that ‘the company is permitted to use Teff GR for the purpose
of developing non-traditional Teff based food and beverage products that are listed in Annex 3 of
this agreement’. And article 4.3 states that ‘the company cannot use Teff for any other purpose
(e.g. chemical and pharmaceutical) whatsoever unless explicit written consent is given by the
provider’. On the basis of these provisions the company is prohibited to use Teff GR for the
purpose other than non-traditional Teff based food/beverages. The question then, doe the
company utilize Teff GR for the purpose other than stated in the agreement? If yes, does the
company secure permit for such utilization? In order to answer these questions, reviewing Teff
patent will give some clues. If you see the Teff patent it claims: ‘/...] binding a composition
preferably a pharmaceutical or cosmetic composition [...] %" Furthermore, the description of
Teff patent states: ‘[...] binding agent in a pharmaceutical composition such as a tablet, a
capsule or coated tablet’.?®® From these two parts of the Teff patent, it is evident that HPFI uses
Teff GR for the purpose other than specified by the agreement, i.e. for pharmaceutical and
cosmetic (coating) purpose. However, in doing this, HPFI did not get any permission from the
Institute and this amount to violation of the above mentioned two articles. Therefore, the demand

of penalty payment on the basis of violation of these articles can be considerer as valid claim.

Article 4.5 and 4.6 of Teff agreement states about the use of TK associated with Teff GR without
the consent of the Institute. However, HPFI did not produce any research document to the
Institute which can be related to the invention what it claims and granted Teff patent that uses
Ethiopian TK on Teff GR (see section 3.3 of this thesis). So, demand of payment of penalty sum
mentioned under article 11.1 is valid on the basis of violation of these articles.

Article 4.7 and 4.8 are other articles that are allegedly violated by HPFI. Article 4.7 of Teff

agreement states that:

218 1hid
219 Teff patent (n8) 17
%% 1bid 6
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‘The company acknowledges that the GR of Teff it has acquired or will acquire,
irrespective of the source, is of Ethiopian origin and thus belongs to Ethiopia. It agrees

to respect this fact’.
This article must be read in conjunction with article 8.11 which states:

‘The company shall acknowledge, in all its publications and applications for the
registration of Teff varieties and other IPR over products it will develop from Teff, that
Ethiopia is the country of origin of that Teff".

These two provisions obliged HPFI to acknowledge Ethiopia as the origin of Teff GR in all its
publications and IPR applications irrespective of the source it acquired or will acquire. One
question will be triggered, is it legal to oblige HPFI to acknowledge Ethiopia as a country of
origin irrespective of the source it collects Teff GR? Country of origin of a GR cannot be
decided by mere contractual obligation, rather through scientific method.®® If the GR collected
in different in situ conditions (in their natural habitat or ecosystem), it could be considered that

such GR collected from country of origin.?*

Meanwhile, at the time of drafting Teff agreement,
the drafters are fully aware that Teff GR is already available in foreign jurisdiction through
different means including the MoU that entered between S&C and EIAR in 2003. And they tried
to incorporate such facts in the Teff agreement through the disclosure of origin. Nonetheless, its
enforceability may not be through the contractual arrangement; and natural factor is the basic to

identify country of origin of a given GR.

Whether or not the company acknowledges Ethiopia as a country of origin of Teff GR for all
publications and IPR applications is another issue. To some extent, the company acknowledges
Ethiopia (Mekele and Addis Ababa) as a country of origin for the three Teff varieties.?®® In
relation to its patent application and other publications; the researcher couldn’t find that whether
the company discloses Ethiopia as an origin of Teff GR. If the company failed to acknowledge in

these documents that Teff GR is originated in Ethiopia, the demand of penalty payment in

81 Greiber (n64) 18
%82 ABS Proclamation (n108), art 2(7)
%3 Nega Mirete (n9) 141
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connection of these articles could be valid since the company states such fact only in its PBR

application but not in other documents.

Article 4.9 of Teff agreement states that HPFI has an obligation to assist in identifying and
bringing to the court infringers of Ethiopian right over Teff GR.?®* Let alone assisting in
identifying and bringing infringers of Ethiopian rights over Teff GR, the company itself take part
in the infringement of ownership of Ethiopia rights by transferring the seed samples to third
party in violation of article 6 of Teff agreement. If the case of PBR on Teff varieties discussed
under section 3.4 of this thesis is taken, the company transfer Teff seeds to Ecosem and SCEAR
(develops three Teff varieties that are taken from Ethiopia). And these companies utilized the
seeds for their purpose without sharing benefit to the provider of Teff GR, Ethiopia.?®
Therefore, bankruptcy demand in cases of violations of article 4.9 and 6 of Teff agreement can

be accepted as valid claim.

Violations of obligations mentioned under article 5.1 of Teff agreement are also claimed by
Ethiopia.?®® In this article the company is prohibited to claim IPR over Teff GRlits
components.?®” As far as the knowledge of the author of this thesis is concerned, there is no IPR
granted on Teff GR or its components. So, there is no ground to request payment of penalty on
the basis of this provision. However, article 5.2 mentioned that new varieties of Teff developed
by the company shall be jointly owned. But HPFI and its affiliated companies used Teff GR for
the development of three protected Teff Varieties solely.”®® And this amounts to outright
violation of this article which deserves penalty claim in this regard. Article 5.3 obliges a
company to assist the registration of Teff varieties not developed by the company outside
Ethiopia via financing where the company has adequate finance in the budget year. In this
regard, the researcher couldn’t find Ethiopia’s effort to register Teff varieties outside Ethiopia.

Therefore, it’s hard to conclude that article 5.3 of Teff agreement is violated.

284 Bankruptcy claim (n12) 3
8 Andersen (n7) 118

28 Bankruptcy claim (n12) 3
87 Teff agreement (n3), art 5.1
%8 Nega Mirete (n9) 141
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The final bankruptcy claim is violation of reporting obligation stipulated under article 16.1. This
article obliges HPFI to submit annual research and financial reports. In this regard, the company
only submits 2006 annual report to the Institute in Dutch language.?®® However, it did not submit
annual research and financial report of the year preceding its declaration of bankruptcy (2007
and 2008).%° Therefore, demand of penalty payment for failure to submit timely financial and

research report by the company amounts to valid bankruptcy claim.

4.4. Ethiopian Claims and DBA

On the basis of the DBA, the curator has only the power to administer and preserve the estate of
the bankrupt debtor and has no any regulatory power to decide on third parties.”* In relation to
Ethiopian demand for withdrawal of Teff patent, termination of PBR on three Teff varieties and
return of Teff seed samples may not be accepted as valid claim. This is because the law does not
authorize the curator to invalidate or withdraw IPRs of the bankrupt HPFI since such kinds of
rights are regulated by separate legal regime (patent and PBR laws). Therefore, Ethiopian claim
regarding the withdrawal of patent right and benefit sharing from PBR of Teff varieties may not

be accepted as a bankruptcy claim by the curator.

All claims against Dutch bankruptcy will be made in financial terms.?®? If the claims have
indeterminate or uncertain value or whose value is not expressed in financial terms, shall be
admitted for their estimated value in Dutch currency.?*® Claims with periodic payment shall be
admitted for their estimated value at the date of declaration of bankruptcy.?** Ethiopia could not
file her financial claim (monetary benefit, penalty and additional penalty) in monetary terms due
to lack of financial report submitted by HPFI.%*® However, such claims can be categorized as

%9 Andersen (n7) 103

2 Ibid

#1 DBA (n243), art 68

% |pid, art 133

% Ipid, art 133

% Ibid, art 131

2% Bankruptcy claim (n12) 4
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claims that are indeterminate or uncertain value and the curator may accept their estimated value

in Dutch currency.?* Till now, no payment has been made to Ethiopia yet.>”’

4.5. Guarantee of Teff agreement

The functionality challenge of any ABS agreement lies in the basic fact of formal enforcement of
contract (in courts and arbitration) of international contracts (one of the parties or the object of
contract found in more than one jurisdiction) is so cumbersome and expensive for providers.?*
Usually, parties to ABS agreement may not always rely on formal enforcement of their
respective obligation and find another means to secure their transaction.”®® And contractual
remedies that can be enforced without formal enforcement procedures.*® Among various
contractual remedies, specified sum of money as a guarantee of contract and penalty/liquidated

damage clauses can serve as security to the transaction concluded.**

When we see Teff agreement in light of this concept, it tries to include two different types of
penalties. These are penalties regarding non-monetary obligation (article 11.3) and monetary
obligation (article 11.4) as discussed in section 4.3 of this thesis. Due to insufficiency of penalty
clauses, Teff agreement incorporates separate clause that intended to guarantee the performance
of it.3%? Article 14 of Teff agreement states that: ‘Each year, the company shall pay sufficient
sum of money in advance from which the request by the provider for payment will be subtracted’

The intention behind incorporating this provision was that if the company failed to comply with
the provisions of Teff agreement, the Institute can easily subtract that sum of money from the
already deposited. First of all, this provision is not clear as to the meaning of phrase ‘sufficient

sum’. It is also unclear that who interprets the sufficiency of amount that is intended to be

26 DBA (n243), art 110-113

27 Ayenew (n228)

% Tomme Young and Morten Tvedt, Drafting Successful Access and Benefit-Sharing Contracts (1st
edn, Koninklijke Brill NV 2017) 268
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%02 Teff agreement (n3), art 14

50



deposited. Unless the exact figure of sum of money mentioned, it’s difficult to interpret such
vague phrase. In any case, there was no such deposited sum of money as upfront payment by the
company.®® This means, Teff agreement doesn’t contain effective performance tool and
mechanism to implement it. Therefore, it can be argued that Teff agreement does not contain

sufficient guarantee for the performance of each of the obligations stipulated in it.

%03 Ayenew (n228)
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATION

5.1. CONCLUSION

The enforcement of ABS obligation is highly associated with various legal regimes and user
country measures where compliance with ABS obligation will become a serious concern. This is
evident especially in cases where there is no effective synergy and nexus between all applicable
laws that can be useful for the effective realization of such obligation. Especially, patents and
PBR laws play significant roles for the compliance of ABS obligations. To operationalize such
supportive arrangement of IPR regime, the issue of DR in IP system has been proposed as a
necessary condition to support the realization of objective of ABS. In this regard, the CBD and
Bonn Guideline encourage but not oblige member countries to take measures regarding users in
their jurisdiction to disclose the origin of GR/ATK in their application for IPR protection to track
the use and compliance of ABS requirement. However, such measures are not effective to
monitor the use of GR/ATK due to the fact that both instruments doesn’t provide systematic and
binding user country measures designed to track and monitor the use of GR/ATK. After
extended debate between CBD parties, Nagoya Protocol was adopted and entered into force in
2010 and 2014, respectively. Nagoya Protocol is aimed to supplement the application of ABS

thereby contribute to the conservation and sustainable use of biological resources.

Nagoya Protocol comes up with innovative provisions that are designed to track and monitor the
application and compliance of the ABS requirements of provider countries. It is a binding
international law that obliges member parties to take user country measures regarding the
compliance of ABS requirements where users in their jurisdiction utilize provider country
GR/ATK. Moreover, it provides a range of tools (issuance of permit) and mechanisms
(designation of checkpoints) to monitor the use of GR/ATK. However, it fails to include
mandatory DR at specific checkpoint(s) designated by member countries. Rather, it only obliges
Parties to take measures that are ‘effective’, ‘proportionate’ and ‘appropriate’ to monitor the use

of GR/ATK. Further, it leaves to define the meanings of terms such as ‘effective’,
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‘proportionate’ and ‘appropriate’ measure. This makes its applicability and effectiveness

unpredictable and subjective.

In relation to TRIPS, incorporation of DR proposal is still pending. Lack of DR in patents and
PBR applications are epic problems raised by developing countries. This is because, these group
of countries feels that lack of DR in international IP system particularly TRIPS pave the way for
misappropriation of GR/ATK. And DR is proposed as an amendment for the TRIPS that support
the enforcement of ABS obligations by preventing grant of erroneous patent. IP offices are better
places to monitor the use of GR/ATK. Whereas, developed countries have the opinion that ABS
and IP regimes are separate regimes with no conflict to one another. They argued that national
mechanisms independent of patent law should be used to promote compliance with ABS
obligations. And highlighting the importance of contract system and establishment of searchable
databases to make relevant information easily accessible to patent examiners may prevent the
misappropriation of GR/ATK and erroneous grant of patents by availing prior art and ABS
information. However, some developed jurisdictions (e.g. EU) are willing to accept DR proposal
as TRIPS amendment only where such requirements must not amount to rejection of IPR
application or revocation of the granted patent (post-grant measures). As TRIPS stands now,
inventions that uses GR/ATK may misappropriated easily since it doesn’t oblige member parties
to request patent applicants to comply with DR. In any case such discussions are still ongoing
under WTO TRIPS council.

Domestically, ABS Proclamation expressly provides that access permit holder has a duty to
disclose the locality of GR that accessed where he/she/it wants IPR protection. Moreover, if the
access permit holder wants to get IPR protection, the law obliges the conclusion of new ABS
agreement with the Institute. However, the major defect of the law is that the access permit
holder only obliged to disclose the origin of GR but not PIC and MAT. Further, the ABS law
failed to provide sanction on failure/erroneous DR. IPR system particularly Patent Proclamation
has failed to include DR in the application for patent that uses GR which have negative impact
on the realization of ABS objectives. However, PBR Proclamation explicitly provide for DR as a
condition for grant of PBR. In addition, PBR Proclamation specifies the type of consequences of
failure/wrongful disclosure. So, PBR Proclamation is in a better position to support compliance
with ABS obligation.
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The IPR issues associated with Teff GR witnesses the apparent contradiction between IP system
and ABS objective. Though the Teff agreement explicitly obliges the user to recognize Ethiopia
as the origin of Teff GR in its application for patent application, it fails to do so as a result of
lack of DR in a patent regime (for instance, EPC). If we see Teff patent, EPO grants such patent
protection without adequate examination of prior art documents. For instance, there are
literatures that describe the existence of prior art documents that contain information on post-
harvest processing of Teff grain for good baking quality flour of Teff. Moreover, the existence of
Teff message analyzed by the court that judges the validity of Dutch Teff patent can be
considered as an additional evidence that defeat the novelty and inventiveness of the patent. This
is because, the Teff message circulated before the application of Teff patent discloses that US
Teff flour is too high and Dutch Teff flour is too low. And anyone could get good baking quality
of Teff flour by mixing both of US and Dutch Teff flours. In connection with PBR on three Teff
varities, the applicant (Stichting SCEAR) explicitly discloses Ethiopia (Mekelle and Addis
Ababa) as a country of origin for the three Teff varieties it developed. In this regard the applicant
was not granted PIC and established MAT with Ethiopia as per the CBD and ABS Proclamation.
Thus, PBR rights granted on the three Teff varieties that used Teff GR without PIC and MAT
can be challenged on the basis that the proprietor of such varieties has not fulfilled ABS

requirements provided by the CBD and ABS Proclamation.

Admissibility of Ethiopian bankruptcy claim against HPFI particularly claims demanding
withdrawal of patent and termination of PBR granted on Teff varieties may not be admitted by
curator of HPFI bankruptcy since the curators don’t have the authority to withdraw the granted
IPR protections. Such a claim could be filed against the entity who grants such patent (domestic
jurisdiction of EPO member countries that Teff patent is still active) and PVP (either ECPVO or
domestic jurisdictions of member countries of CPVC that the PVP of three Teff varieties are still
active). In this case, Teff patent Further, Ethiopia’s demand of benefit sharing from another
company called Stichting SCEAR which is not a party to Teff agreement that holds PBR on three
Teff varieties (Tesfaya, Adina and Ayana) may not be valid from contract point of view since the
contracting parties cannot make third parties liable to their contract unless there is a clause in the

initial contract that governs subsequent transfer of GR.
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5.2. RECOMMENDATION
5.2.1. Legal framework

5.2.1.1. ABS Proclamation

e It must include other elements of DR, PIC and MAT apart from disclosure of origin of GR as
an obligation of access permit holder and provide sanctions for failure/erroneous DR.

e Designate checkpoint(s) to track and monitor the use of GR/ATK since it is also an
international obligation for Ethiopia.

e Include precondition before granting access to GR, make sure that user country takes
measure where users in its jurisdiction uses GR/ATK on the basis of ABS requirements of
provider country.

e The law must prohibit granting of IPR protection on GR and parts thereof accessed.

e In order to improve provider’s ability to monitor the use of GR, it must encourage users to
establish local operations or oblige bioprospecting activities relating to GR/ATK accessed,

which must be undertaken by local companies operated under provider jurisdiction.***

5.2.1.2. TRIPS Agreement and Patent Proclamation

e Include disclosure requirement as a condition for application for invention based on GR/ATK

S0 as to support the implementation of ABS objectives.

5.2.2. Systemic, institutional and individual

e There must be documentation or database of TK associated with GR to preserve TK and
prevent the grant of erroneous patent that uses GR/ATK of Ethiopia.
e There must be organizational structure/institutional cooperation that periodically review

patent applications and database of major IP jurisdictions whenever there is an application

%4 Young (n298) 288

55



that uses Ethiopian GR/ATK so that Ethiopia can easily send prior art document or file
opposition, if any, to invalidate the application in question.>®

e Register farmer varieties in major IP jurisdictions to prevent misappropriation of GR.

e There must be a platform to exchange ABS and IP information(s) between relevant offices
and appropriate international bodies to track unauthorized use of GR/ATK.

e Capacity building activities on drafting and negotiating ABS agreement must be available.

5.2.3. Contents on ABS contract

e Specify and include all involved parties (affiliated/related companies) with their role and
obligation.

e Define important material terms and phrases of the contract.

e Regulate third party transfer of GR on the contract itself. This may ensure that obligations of
the initial contract will not be lost whenever the GR transferred to third parties.

e |IPR related provision of the contract should be drafted to accommodate all possible modes of
IP protection. In this regard, Teff agreement only prohibits patents on GR and its components
but not processes and derivatives (e.g. Teff flour).

e It must regulate all the information (i.e. digitized data) associated with the GR.

e As far as possible and practicable, it should contain joint inventorship and ownership clauses
of IPR protection sought by access permit holder as a form of benefit sharing.

e It must incorporate technically/legally sound and enforceable guarantee clause.

e It must address that disclosure requirement as an obligation of access permit holder.

e It must include detailed and appropriate laws that can be applicable for the interpretation and
application of the contract.

e It must contain detailed dispute settlement procedures and mechanisms.

e Advance/upfront payment or guarantee clause should be included in the agreement to ensure
the performance of contract.

e It must contain language and mode/form of communication.

%% Manuel Ruiz, Peru: seeking benefit sharing through a defensive approach-the experience of the National
Commission for the Prevention of Biopiracy. in Manuel Ruiz and Ronnie Vernooy (eds), The Custodian of
Biodiversity: Sharing Access to and Benefit of Genetic Resources (Earthscan 2012) 49
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5.2.4. Impending legal action

From legal point of view, there is a good cause to challenge the Teff patent in European
countries where the patent is still active (Italy, Austria and the United Kingdom).**® As can be
seen from chapter three of this thesis, there are relevant evidences that shows the existence of
prior art document and obviousness of the patent claims (literatures and Teff messages circulated
by the patent proprietor) that can defeat novelty and inventiveness of the invention. In relation to
the three Teff varieties, the user itself declare that it accessed Teff seed samples from Ethiopia
and this declaration could be used as adequate evidence for claiming benefit sharing from the
company. Therefore, the Government of Ethiopia could start national nullity proceeding against
the existing Teff patent in European countries where the patent is still active. Further, Ethiopia

could also claim benefit sharing from the company that holds PBR on three Teff varieties.
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Agreement on access to, and benefit sharing from, Teff genetic resources

2 Parties
This agreement is signed between:

The Institute of Biodiversity Conservation, whose address is Yeka Kifle Ketema, Kebele 08,
P.O.Box 30726, telephone 251-1-627504/612244, fax: 251-1- 627730/613722; e-mail:
ibcar@telecom.net.et or Biod@telecom.net.et, Addis Ababa, Ethiopia, hereafter referred to as
the “Provider”

The Ethiopian Agricultural Research Organization, whose address is Bole Kifle Ketema,
Kebele 12/13, P.O.Box 2003; Tel: 251-1-462270; fax: 251-1-461251; e-mail: dg@earo.org.et;
Addis Ababa, Ethiopia, hercafter referred to as “EARO”

And

Health and Performance Food International bv. (HPFI), whose registered address is P.O. Box
427, Azieweg 4, 9407 TG Assen, NL-9400, the Netherlands, Tel: +31 (0) 6 53 413847, e.mail
j-turkensteen(@soilandcrop.com, hereafter referred to as the “Company”.

3 Preamble

3.1 Whereas Teff (Eragrostis tef) is a crop species of Ethiopian origin and has various
attributes of interest to the food industry.

3.2 Whereas the Company has come up with new applications of Teff and thus wants
to have access to Teff varieties to be used for producing Teff-based food and

beverage products and to develop new Teff varieties more suitable for producing
such products.

3.3 Whereas the Company acknowledges that the genetic resources of Teff the
Company has acquired or will acquire irrespective of the source are of Ethiopian
origin and thus belongs to Ethiopia, and it agrees to respect this fact.

3.4 Whereas the Provider is a national institution in Ethiopia with the authority to
grant and regulate access to genetic resources of Teff and other species and 1s
responsible for effecting the sharing of the benefits from those genetic resources.

3.5 'Whereas the EARO is a national research mstitution responsible for the

coordination of national agricultural research on Teff in Ethiopia and has
developed various Teff varieties.

3.6 Whereas Articles 1 and 15-19 of the ‘Convention on Biological Diversity’ and the
‘Bonn guideline on access to genetic resources and fair and equitable sharing of the

Inxtftufg of Biodiversity Conservation,
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4,2
4.3
4.4

4.5

4.6

A Agreement ot access o, and benefit sharing from, Teff genetic resources

¥

- benefits arising out of their utilization,” which "are a useful first step of an

evolutionary process in the implementation of relevant provisions of the
Convention", require that the benefits arising out of the utilization of genetic
resources be shared fairly and equitably between the Provider and the Company;
and whereas the access to genetic resources and the fair and equitable sharing of
the benefits arising from the utilization thereof is to be determined by terms
mutually agreed by the two parties.

Whereas the Company wants to use the genetic resources of Teff and is willing to
share with the Provider the benefits arising out of the use; and whereas the
Provider has consented to the use of the genetic resources of Teff by the

Company.

Therefore, in witness thereof, the following agreement on access to Teff genetic
resources and the fair and equitable sharing of the benefits arising from the access
has been concluded by the two parties.

The scope of access

The Provider agrees that the Company accesses and uses the genetic resources of
Teff specified in Annex 1 to this agreement. :

Under this agreement, the Company is permitted to use the genetic resources of
Teff only for the purpose of developing non-traditional Teff based food and
beverage products that are listed in Annex 3 to this agreement.

The Company cannot use Teff for any other purposes (e.g. chemical,
pharmaceutical etc.) whatsoever unless explicit written consent is given by the
Provider.

The Provider shall not grant to other partics access to Teff genetic resources for
the purpose of producing the products of the Company listed in Annex 3 of this
agreement unless it secures the consent of the Company.

The Company is not permitted to access the traditional knowledge of Ethiopian
communities on the conservation, cultivation and use of Teff Therefore, the
Company shall not claim any rights over, nor make commercial benefit out of,
such traditional knowledge unless explicit written agreement is given to it by the

"Provider.

To avoid possible confusion between the traditional knowledge of Ethiopian ltocal
communities and inventions made by the Company, the Provider shall, upon
submission by the Company of its research proposals, inform the Company of the
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&

 existing traditional knowledge of relevance to the research areas proposed by the
Company.

will acquire, irrespective of the source, is of Ethiopian origin and thus belongs to
Ethiopia. It agrees to respect this fact.

4.8 Should there arise any claim challenging the origin or ownership of Teff, the
Provider shall take the responsibility to defend the parties against that claim, and
the Company shall assist the Provider in the defence.

4.9 The Company shall assist in identifying and bringing to court infringers upon the
rights of Ethiopia over Teff. :

5 Intellectual property ownership

5.1 The Company shall neither claim nor obtain intellectual property rights over the
genetic resources of Teff or over any component of the genetic resources.
However, plant variety protection may be obtained over Teff varieties.

5.2 The plant variety protection rights over new Teff varieties the Company will
develop shall be co-owned by the Company and EARO. Such varieties shall be
used by EARO and the Company in such a way as not to damage the business
interests of the Companpy in so far as the products listed in Annex 3 or the interests
of EARO or the Provider are concemned.

5.3 The Teff varieties that are not developed by the Company shall be owned by the
Provider on behalf of the Teff farming local communities of Ethiopia. If it is found
to be in the interest of the Provider or the Company, such varieties may be
registered in the name of EARO. The Company shall handle and cover the cost of
such registration outside of Ethiopia, provided that it has the finances in the given
budget year. '

6 Transfer to third parties

The Company shall not transfer Teff seed samples or any component of the genetic
resources of Teff to third parties without first having explicit written consent from the
Provider.
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s v Effect of the agreement

7.1 The agreement shall not affect the sovereign rights of Ethiopia over the genetic
resources of Teff and the Provider shall always retain the authornty to grant other
parties access to any genetic resources of Teff,

7.2 This agreement shall not affect whatsoever any traditional products of Teff, be it
in Ethiopia or abroad.

7.3 This agreement shall not affect whatsoever any non-traditional products of Teff,
be it in Ethiopia or abroad, except for those the Company has specified in Annex 3
to this agreement. . ‘

7.4 This agreement shall not prohibit the exporting of Teff from Ethiopia to other

= parties. However, if an importer or anyone who buys Teff from that importer wants
touse oruses Teff for making any of the products specified in Annex 3 to this
agreement and this fact is brought to the attention of the Provider, Ethiopia will
refuse to export Teff to that importer.

8 Benefit sharing

The Company has agreed to share the benefits that arise out of the utilization of the
genetic resources of Teff,

8.1  The Company agrees to pay to the Provider a lump sum equal to the amount

Gross net income in the years 2007 + 2008 + 20090
1% X

T
This payment shall be made immediately after the publication of the annual

account of the Company for the year 2009 (i.e. shortly after publication and
shareholder approval in June 2010).

8.2 The Company agrees to pay to the Provider annually a royalty of 30% of the net
profit from the sale of basic and certified seeds of the Teff varieties specified in
column 3 of Annex 1 to this agreement.

8.3 The Company agrees to pay to the Provider annually a license fee equal to the
amount defined in Annex 2.

8.4 The Company agrees to contribute 5% of its net profit, which shall not be less than
20,000 Euro per year, to the Financial Resource Support for Teff, hereafter
referred to as FiRST. The FiRST shall be used for improving the living conditions
of local farming communities and for developing Teff business in Ethiopia.
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“The FiRST shall be administered jointly by the Provider and the Company. The
 University of van Hall/Larenstein will participate in the administration of the
: PiRST. The role of van Hall/Larenstein University in the administration of the
“- FiRST will be to ensure that Dutch scientific knowledge and experience with
- product innovation are transferred into Ethiopia in the process of using the FiRST.
Other details of the administration of the FiRST shall be specified by another
agreement of the parties.

The Company agrees to share with the Provider and EARO the results of rescarch
it will undertake on Teff. Accordingly, the Company shall share with the Provider
and EARO the knowledge or technologies it may generate using Teff except when
it constitutes Undisclosed Information to the Company according to Article 39 of
the Agreement on Trade-related Aspects of Intellectual Property Rights of the
World Trade Organization. ‘

The Company agrees to involve Ethiopian scientists in the research it will
undertake. The kinds of research on which Ethiopian scientists will participate and
the mode of participation shall be specified by mutual agreement of the parties in
the research plan of the Company. As appropriate, the Company will conitract out
research to Ethiopian research institutions,

8.8 The Company will take the EARO as the most preferred institution to breed Teff
varieties.

8.9 By way of contributing to the Ethiopian local economy in connection with the
access to Teff genetic resources, the Company agrees to establish profitable Teff
businesses in Ethiopia, such as establishing Teff farming, cleaning and milling
enterprises, bakeries, efc. The Company will therefore create joint ventures with
Ethiopian counterparts.

é 8.10 Furthermore the Company will" find funding that will augment the FiRST
- specified in paragraph 8.3 using the opportunity created by the joint ventures.

8.11 The Company shall acknowledge, in all its publications and application for the
registration of Teff varieties and other intellectual property rights over products it
will develop from Teff, that Ethiopia is the country of origin of that Teff.

9 Ownership and confidentiality

9.1 Results of any joint research conducted on Teff materials shall be owned by both
parties and shall be released only upon written consent of both parties.
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: 92 ‘ Iﬁformation that is identified by either paﬁy as confidential shall be kept as such by
' both partics.

10 Duration of the agreement

The agreement shall remain in force for a period of 10 years. The parties may
' renegotiate the agreement at the end of that period.

i1 Penalty

1.1 A party that breaches the terms of this agreement shall pay to the aggrieved party a
penalty of 50,000 Euro if asked to do so by the aggrieved party.

11.2 The penalty that is specified in paragraph 11.1 is applicable on the Provider if it
breaches the terms of this agreement, particularly those given in paragraphs 4.1,
44,46,48,52,73and 7.4

11.3 The penalty that is specified in paragraph 11.1 is applicable on the Company if it
breaches the terms of this agreement, particularly those given in paragraphs 4.2,
4.3,4.5,4.6,4.7,49,5.1,52,5.3 and 6.

11.4 If the Company fails to fulfil its financial obligations as specified in part 8 of this
agreement on ‘Benefit sharing’, the Provider may add a penalty of 5% of the due
payment for any delay of between 90 and 180 days, and 25% thereafter.

12 Termination

12.1 If the company is in the process of bankruptcy, the Provider can immediately
terminate the agreement.

12.2 1f one of the parties repeatedly fails to fulfil or repeatedly violates its obligations
under this agreement, then the aggrieved party may terminate the agreement upon
30 days notice given in writing to the other party.

12.3 Termination of this agreement, except in the case of bankruptcy, will be done
. through mutual agreement by both parties,

12.4 “The termination of this agreement shall not affect the rights and obligations that
were due to accrue to either party prior to the effective date of termination.

12,5 Starting with the day of termination of the agreement, the Company shall stop
using the genetic resources of Teff. However, the Company is entitled to continue
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s the use of co-owned Telf varieties upon payment of royalties to be mutually agreed
o upon by both parties.

13 ‘Dispute settlement

'13.1 If any dispute arises in connection with the interpretation or application of this
agreement, both parties shall seek solution by negotiation. If the dispute cannot be
resolved by negotiation, it shall be submitted to an arbitration body in accordance
with the procedure laid down in part I of Annex II of the Convention on Biological
Diversity.

For the purpose of Paragraph 13.1, the word "party" in Part T of Annex II of the
Convention on Biological Diversity shall mean "Provider” or "Company".

The decision of the arbitral tribunal shall be final and binding on the parties
without appeal.

If either of the parties fails to comply with the award of the arbitral tribunal, the
aggrieved party may, in accordance with Paragraph 16 (d) (iv) of the Annex to
Section A of Decision VI/24 of the 6™ Conference of the Parties of the Convention
on Biological Diversity, UNEP/CBD/COP/6/20, the Hague, 7-19 April 2002, ask
the Government of the Federal Democratic Republic of Ethiopia or the
Government of the Netherlands to enforce the award given by the arbitral tribunal.

14 Guarantee

Each year, the Company shall pay a sufficient sum of money in advance from which
the requests by the provider for payment will be subtracted.

15 Applicable laws

I15.1 The Convention on Biological Diversity (CBD) and the relevant decisions,
guidelines and laws that emanate from it including the International Treaty on
Plant Genetic Resources for Food and Agriculture, in particular but not restricted
to, its Article 9 on Farmers' Rights, the Bonn Guidelines, decisions of the various
Conferences of the partics as well as those provisions of the Union for the
Protection of New Plant Varieties (UPOV) that are consistent with the CBD and
the relevant decisions, guidelines, and laws that emanate from it shall apply to
matters not addressed in this agreement.

The CBD and the decisions, guidelines or laws that emanate form it shall prevail
over the UPOV in cases on which the two do not agree.

Institute of Biodiversity Conservation,
Ethiopian Agricultural Research Organization

Health and Performance Food International bv. (HPFI)
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. Agreement on access to, and benefit sharing from, Teff genetic resources

16 Monitoring and follow-up

16.1 The Company shall submit to the Provider annual research and financial reports.
16.2 The Provider has the right to review at any moment, through an independent
accountant if it so wishes, the bookkeeping as well as the relevant administrative

details of the items covered by this agreement.

16.3 Meetings between the two parties will be held as required to exchange information.

17 Annexes to the agreement
The following Annexes shall form partﬁ of this agreement.

17.1 Annex l: Varietics of Teff accessed by S&C. This Annex shows the different
varieties of Teff and the authorization of use given by the Provider to the
Company. This Annex may be updated by mutual agreement of the parties as
needed.

17.2 Annex 2: Annual payments of licence fee per hectare for growing Teff. The annual
payment of the licence fee provided for in Paragraph 8.3 will be determined after
each harvest season based on this Annex.

17.3 Annex 3: List of products of the Company. This Annex shall be updated by mutual
agreement of the parties as needed.

Institute of Biodiversity Conservation,
Ethiopian Agricultural Research Organization
Health and Performance Food International bv. (HPFI)
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annual payment

ﬁﬁex 2 —'Annua}paymex‘lts to be made by the Company to the Provider accbtdiﬁg to Paragraph 8.3 on per
frectate basis for growing Teff by the Company and by anybody supplied seed by the Company

T

official
name

HPFI name

D7-0-1681

EARO

Ownership

Furope

< 2500 kg

per hectate

2500 - 3499
kg

pet hectare

]

3500 and more
per hectare

25.00

S&C2

EARO

Europe

10.00

25.00

5&C3

EARO

Europe

10.00

25.00

S&C6

EARO

Furope

10.00

25.00

DZ7-Ct-82

S&C7

EARO

Europe

10.00

25.00

DZ-Cr-37

S&C12

EARO

Europe '

10.00

25.00

S&C5

EARO

Farope

10.00

25.00

DZ.01-974 |

S&C8

EARO

Europe

10.00

25.00

DZ-01-787 §

S&C9

EARO

Furope

10.00

2500

D7-01-196 |

S&C11

EARO

Europe

10.00

25.00

DZ-01-99

S&C10

EARO

Hurope

10.00

25.00

57-01-1285 ]

EARO

Europe

10.00

25.00

EARO

North Amersica

16.00

25.00

DZ-0-1681
DZ-Cr-358

S&C2

EARO

North Amerieca

10.06

25.00

S&C3

EARO

North America

10.00

25.00

D7-Cr-255
DZCrd4 |

S&C6

EARO

North America

10.00

25.00

DZ-Cr-82

S&C7

EARO

North America

10.00

25.00

S&C12

EARO

North America

10.00

25.00

D701 354

S&C5

EARO

North America

10.00

25.00

DZ01.974 ||

S&C8

EARO

North America

10.00

25.00

DZ-01-787 |

S&CH

EARO

North America

10.00

25.00

DZ-01-196 |}

5&C11

EARO

North Amerca

10.00

25.00

D7-01-99

S5&C10

EARO

North America

10.00

25.00

D7 01-1285 1

EARO

North America

10.00

25.00

S&C101

EARO/S&C

Burope

5.00

15.00

S&LC105

EARO/S&C

Europe

5.00

15.00

S&C106

EARO/S&C

Europe

5.00

15.00

S&C107

EARO/S&C

EBurope

5.00

15.00

S&C111

EARO/S&C

Hurope

5.00

15.00

S&Ct17

EARQO/S&C

Hurope

5.00

15.00

S&C112

EARO/3&C

Europe

5.00

15.60

S5&C109

BEARO/S&C

Furope

I EARY EI LIRS Y | Rl R Rl S Rl R Bl Rl R R Bl B | N P P P P P B R S B A Y

5.00

LI FCE RO RO FON RN NS FR | VY (RPQ IR [PEY Y BUY FN BN Py B P P | e A N N e s I Y A A B S Y

[ ) EeE RN BN Rul KnY  had Rl aad ecdl Read hcll ol il Bl Rl Rl ot § FOR NOY FORFON NS FON O PN oY R RS K

15.00

S&C101

FEARO/S&C

North Ametica

5.00

15.00

S&C105

EARO/S&C

North America

5.00

15.00

5&C106

EARO/S&C

North America

500

15.00

S&C107

EARO/S&C

North America

5.00

15,00

S&C111

EARO/S3&C

North America

5.00

15.00

S&C117

EARO/S&C

Notth America

5.00

15.00

S5&C112

EARO/S&C

North America

5.00

15.00

S&C109

EARO/S8&C

North America

5.00

5 148 169 1455 |65 | % | a9 |99

L5 |68 60|65 |60 |58 [0 |28

25 (R | |e ]|

15.00

Page 12 of 13




¢l 30 g1 8eg

223053 i
X A SIOTDT] STUEP PoIRS soBerasaq 9913 U
A A Tauaspd 1994 spavs
A A A A A A TMOI( .
A A A A A A T HOL I FpEaIq
A A A A A A uMmoIq
* = z Tt e T xTurard INOT} 933 UAINS
A A A A A A cB.oHn_
S Y TS S Y SO N ) 0B
.Iud.il.im.i.aazm; = YEE e T = T pre— =
g m 2 M 4 m._ g m =3 = 8 1 fzoSoreo sponpoxdgns Jureu yonpord dnoss
& 2l g1 = B ¢! Bl 2 g 5 1onpoxd
g B g1 8] 51 f ZIEEl Bl OE
: I NI
&y &1 = .
S}oMIB
: I4dH Jo s1onpoxd yo isrp
[ XPUUY UT SSMIUEA 339 1, 91 woay axey v’y Aueduror) o) 18t sIndpoid - ¢ Xeuuy ;




Annex Il
__'_,....--"“

| -~
2 i F

R g Ret.nolge G»H;lrfﬁ.,:‘.;_nr‘i
i 15 NOV 2011

: 2 TN
1 AP 4.L.00% AThEOLD &
nmrg:mm PR D T o
The Fedoral D-mrerat’c Republic of Ethiopia
Institute of Biod.sorsity Consrvation

Ty e

Mr. Rob Geene
Dommerholt Advocaten T
Amerikaweg 8-3 | Posthus 10022

9400 CA Assen

The Netherlands

Tel. +31 592 730 300

Fax +31 592 730 301

E-mail: raa.geene@dommerholt.nl

Your ref; RG/CK-29521.20

Bankruptcy of Health and Performance Food International B.V.

Dear Mr. R. A. A. Geene,
In reference to your letter of 7 December 2010, informing us about the bankruptey of the

Health and Performance Food International B.V. (HPEL), we hereby wish to inform you about
the state of the Agreement on Access to, and Benefit Sharing from, Teff Genetic Resources
between the Ethiopian Institute of Biodiversity Conservation (IBC), Ethiopian Institute of

Agricultural Research (EIAR, formerly Ethiopian Agricultural Research Organization,

EARO), and announce our claims towards HPFI.

As you may be aware of, the Agreement was signed by the parties listed above on 03 April
2005, Whereas Ethiopia provided the HPFI with valuable teff genetic resources according to
the Agreement and granted HPFI with extensive rights with regard to teff genetic resources
(inter alia by excluding the possibility for Ethiopia of entering into agreements with other

companies with regard to similar products), HPFI complied only to a minimal extent as shown

below. The IBC, which is the *provider’ in terms of the Agreement (Art. 2)
";\1

&?—,\



was never informed by HPFI about the developments leading to the bankruptey, or ahout th

1 ¥ -
bankruptey itself. Thus, IBC has not had the chance to terminate the Agreement because of
the bankruptcy, as it should have done according to Article 12,1 of the Agreement, before vou

informed us about this situation.

Our claims are as follows:

I The use of teff genetic resources: According to Article 12.5, starting with the day of
termination of the Agreement, HPFI shall stop using the genetic resources of teff,
According to Article 6, the HPFI is not entitled to transfer Teff seed samples or any
component of the genetic resources of Teff to third parties without first having explicit
written consent from the provider. IBC has never given such consent, For these two
reasons, we claim that any company established by the former owners of HPFI,
including Ecosem, is prohibited from using teff genetic resources received through

this Agreement.

2. Rights over traditional knowledge related to teff: According to Article 4.5, HPFI
was not permitted to claim any rights over, nor make commercial benefit out of,
traditional Ethiopian knowledge related to teff, unless explicitly written agreement is
given to it by the provider. IBC, as the designated provider in this Agreement, has
never given such a written agreement. Nevertheless, HPFI has patented the processing
of teff flour in Europe (EP 1646287 B1), which covers such traditional Ethiopian
practices as seed storing after harvesting to improve the baking quality of the flour,
and the making of dough. With reference to Article 4.5, we claim that this patent is a
breach of the Agreement, in particular if the patent has been transferred to a third

party, namely Ecosem — or any other company owned by the previous owners of

HPFI, and demand that it is withdrawn.

Plant variety protection rights: The plant variety protection rights over the varieties
of Teff developed on the basis of material from Ethiopia, should in accordance with
Art. 5.2 be co-owned by HPFI and EARO. However, EARO was not made co-owner
of the varieties. Instead a foundation was set up by HPFI, Stichting SCEAR, and made
owner of the varieties. EARO has not been involved in this process at all and has not

received any benefits from licences. IBC thus claims the Ethiopian share of any
'l\

<



licence fees received for the registered teff varieties, as defined in Annex 2 of the
Agreement for the period from the Agreement was signed and until this termination of
the Agreement. We further demand that samples of these varieties are returned to
EIAR (formerly EARO) as their only remaining legitimate owner, and that the plant
variety protection of these vaneties is terminated.
Further monetary benefit sharing: HPFI was obliged, according to Article 8 of the
Agreement to pay a lump sum to the provider according to Art. 8.1 for 2007, 2008 and
2009: to pay annual rayalties to the provider of 30% of the net profit from seed sales
according to Art. 8.2.; to pay license fee (Article 8.3) and to pay five percent of its net
profit ta the FiRST Fund to improve the living conditions of local farming
communities and for developing teff business in Ethiopia (Art. 8.4 and 8.5). IBC
received EUR 4,000,- in March 2007, but without any reference to which part of the
Agreement this transaction was related to. None of the other monetary benefits have

materialised. We, therefore, demand that these monetary benefits are realized.

_ Penalty for breaching the Agreement: According to Article 1.1, a party that
breaches the terms of this Agreement shall pay to the aggrieved party a penalty of
50.000,- Euro if asked by the agarieved party to do so. According to Article 11.3, this
penalty is applicable to HPFI if it breaches the terms of the Agreement, particularly
those given in paragraphs 4.2, 4.3,4.5,4.6,4.9,5.1,5.2, 5.3 and 6. As shown above,
the company has breached central parts of the agreement, including several of those

referred to in Art. 11.3. To mention some, it has breached Art. 4.5 on traditional

knowledge (see point 2 above), Art. 5.2 on plant variety property rights (see point 3
above), and Art. 6 on transfer to third parties (since the material is now used by

Ecosem, as stated in your letter). HPFI has also breached most other provisions, such
as Art. 4.7 and 8.11, acknowledging that the teff genetic resources it has acquired are
of Ethiopian origin, art. 8 on benefit sharing as stated above (point 4), in addition to all
of the provisions on monitoring and follow-up (Art. 16). We, therefore, claim EUR

50,000,- as penalty from HPFI for breaching of the Agreement.

Additional penalty for failing to fulfil its financial obligations: According to Art.
11.4 of the Agreement, the provider, i.e. IBC, may add a penalty of 5% of the due
payment specified in Article 8, for any delay of between 90 and 180 days, and 25%
thereafter. As HPFI did not only breach the provisions of Art. 8, as stated in psints 3

-



and 4 above, but also breached the monitoring provisions of the Agreement, the IBC is
not in a position to calculate what such a penalty amounts to. Nevertheless, we
demand an additional penalty from the HPFI, to be calculated by the public receiver

on basis of Art. 11.4.

Furthermore, we claim benefits Ethiopia lost over these years. Please let us know if you need

any documentation regarding these claims, or if any other action is required from our side.

Yours sinu:rel}fk

\
Gemedo Blle (D,
S fivose Gy

CcC.
o Ministry of Agriculture
Addis Ababa
e The Netherlands Embassy
Addis Ababa
e (enetic Resources Transfer and Regulation Directorate
[nstitute of Biodiversity Conservation

Addis Ababa



Geene | Doornbosch | De Wﬂlige.[;

advocaten en adviseurs

Zwedenlaan 20 - 22, 9403 DE Assen
Postbus 622, 9400 AP Assen

10592 345 188

F 0592 372 431
info@geene.nl
. = = . www.geenenl
To Dr. Gemedo Dalle Tussie
Director Genetic Resources Transfer and Regulation Directorate
Institute of Biodiversity Conservation
E-mail: gemedod@yahoo.com
Assen, 7 december 2010
Inzake : Health & Performance Food International B.V./ Faillissement
RG/CK —29521.20
Uwrel :
Curator . mr. R.A.A. Geene, r.geene(@gecene.nl
Dear Dr. Gemedo Dalle Tussie,
Herewith 1 am informing you that the two companies Health and Performance
Food International (HPFI) and Soil & Crop Improvement (S&C) have been
declared bankrupt on August 4, 2009 by the court of Assen(the Netherlands). 1
have been appointed as public receiver.
1 kindly request you te send me an overview of the claims to the above mentioned
address with an explanation, for the registration.
Meanwhile I have been informed that it recently became clear that at least two
years before the bankruptcy of HPFI/S&C the two directors of the companies
already set up a new company Ecosem (with related companies Ancientgrain BV,
Prograin International BV, Ecosem Europe; located at the address of mur. J.
Turkensteen, Zwiggelterweg 2, NL 9414 TN Hooghalen, The Netherlands). 1
have been informed that in the growing seasons of 2009 and 2010 Ecosem was
cultivating/growing Teff in Spain near Palencia (at least 1000 ha in 2010) and
that there is a strong suspicion of using Teff in unknown areas in other countries
like Germany, Belgium, Rumania and South Africa.
e
i /
Yours sﬁm;xel g
|/
_/Fk \_. e w2 L
/_ | L A s M
Mr. R/A A-Geene
(Publit_Receiver).
Derdenrekening ING Bank 65.46.66.210
Gevine Doninbionch De Willggen is de fandel VAR gl fiap van besh met L Hjkhigid en g gu te Assen. Onze dientien worden verricht kiachtens een huemit van apiracht
weaarop d Ml ement Voo anlen van 2jn.in deze i Immtmmerwcaarumd-cllmwlaepsulnmhetbmjmdatdu piaansy ke lijkheid deving i voadomende gevallen bij erkeaning van

aantmakelibhent 200 itk eren. Dose voarwazsden Kggen teinsage o 0nze estiging 1e Auen en worben steeds bij de b

it v s Dasnaast 2N de cord op onze viehslie v eeneal
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Proclamation No. XXXX/2019

A Proclamation to Provide for Access to Genetic Resources
and Community Knowledge and Community Rights

WHEREAS, the immense biodiversity wealth Ethiopia is endowed with shall
be conserved and sustainably used for the benefit and development of its
people;

WHEREAS, it is necessary to recognize the contribution that the Ethiopian
communities made to the conservation, enhancement, development and
sustainable use of biodiversity resources;

WHEREAS, Ethiopia is a party to the Convention on Biological Diversity
and the Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits Arising from their Use and both the Convention
and the Protocol require parties to put in place legislative, administrative or
policy measures on access and benefit-sharing;

WHEREAS, it is necessary to protect and encourage the customary use of
genetic resources by Ethiopian communities which are relevant to the
conservation and sustainable use of the biodiversity resources of the country;

WHEREAS, it is necessary to recognize and protect the knowledge of
Ethiopian communities generated and accumulated with respect to the
conservation and use of genetic resources and promote the wider application
of such knowledge with the approval and sharing benefits by such
communities;

WHEREAS, it is necessary to involve communities in the making of decisions
concerning the use of genetic resources and community knowledge and
sharing of benefits derived from the use thereof;

WHEREAS, recognizing the interdependence of all countries with regard to
the importance of genetic resources for food and agriculture and their key
roles in achieving food security worldwide;

WHEREAS, recognizing the contribution of access and benefit-sharing for
biodiversity protection, poverty eradication and thereby for the achievement
of sustainable development;

WHEREAS, recognizing the vital role of women in the implementation of
access and benefit sharing and conservation of biodiversity;

WHEREAS, in order to realize these objectives, it is necessary to determine



oy

i

GNZA0F  0Zxth  UNFFOG 00N b@<PFFO- AL PAFOT  ao(lF (1A
D7 ANAL (PP

oV APE hevw Mt (4t (¢ AL PINL@- €8xth UNOFS 9940400 ow-dt
AChOTE A P990L0N a1 BF  APE  PI0%0TF7 hetdT AP(d? P99.e0TA A
h°l TN 1TINENTE

MATPLE 4oLlAR  APNGLEP STOAR M1 Pt R1% 98 (B) oowlid

LT tA@ F o8 A

h&d A2

mPAA &30P F
APC CON

LU AP “PErth UNFS PUI0LAN 6@t AChOF AST U0LAN a(ORTF APE
®TC ..../ReB” Tt AnPh BTFAA:

TCA71

2P0 A7010 AA FCTI° PTLLAMD NAT N(vHPC NILY APE @i

(8) ““cht”  @Int eErth vNFY 0e®  PTINLAN AT @A
DOALT TNFANGT OLI° aOMPI® Y3

(8) “hemFe UM TInt AGD AR mPoiS PAD DR OLLT AFLOD-
RN e8xth UNFE PACH APAT OQIC PACH ANAN @RI TG wm-gP
ACUt PPhAC AR OT PAD- AN 103

(F) “CHPEHR” MVt OFLTC PULTY fafhelhd @ug @g9® haeod vt
AR P@M @9 eFHIE omA P TEESTY helhaetr: HeRFrE
OMGTYE av-se Py HOLTE Lo6Pt HCPPFISE LavANNTY
LAMICLA?

(0) “AH0F ANt eerth vt ORArCe  hELTI0t 0o @on,  PULTIOE
vz 103

(8) “and”  TInt A Eaxth U0t o4 @e9e PANFT vkl ATI0P

PILLL GAD 1D-F

() “Coth U0 TNV A AS meUtF PA@- @R9® ®LLTtT mPURS
AFLD TUTA  Phe@FP  UNFY PHC Ohé  fPH  PExth 0 AP
FPEADIG 280 (LRI ATECTINTII® LenIPL-AT

(%) “HOF” eIt PEsth U0t OFAPE  09LTINT AL @R Aot

by law the access to genetic resources and community knowledge, and to
provide for the rights of communities over genetic resources and community
knowledge;

WHEREAS, it has become necessary to issue a new law that fills the gaps of
the previous Access to Genetic Resources and Community Knowledge and
Community Rights Proclamation;

NOW, THEREFORE, in accordance with Article 55(1) of the Constitution
of the Federal Democratic Republic of Ethiopia, it is hereby proclaimed as
follows:

PART ONE

GENERAL PROVISIONS
I. Short Title

This Proclamation may be cited as “Access to Genetic Resources and
Community Knowledge and Community Rights Proclamation No. | 1XX/2019”

2. Definitions
In this Proclamation, unless the context requires otherwise:-

(I) “Access” means the collection, acquisition, transfer or use of genetic
resources or community knowledge;

(2) “Biological resources” includes genetic resources, organisms or parts
thereof, populations or any other biotic component of ecosystem with
actual or potential value for humanity;

(3) “Derivative” means a naturally occurring biochemical compound or a
product that extracted or developed from biological resource, this may
include products such as proteins, chemicals, oils, resins, gums, civet or
musk and plant varieties;

(4) “Ex situ” means a condition in which genetic resource is found outside of
its natural habitat;

(5) “Exploration” means an activity to find out the existence or the status of
a given genetic resource;

(6) “Genetic resource” means any genetic material of biological resource
containing genetic information having actual or potential value for
humanity and including its derivatives and digital sequence information;

(7) “In situ” means a condition in which genetic resource is found in its
natural habitat or ecosystem;
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“Institute” means the Ethiopian Biodiversity Institute established by
Regulation No. 291/2013

“Local community” means a human population living in a distinct

geographical area in Ethiopia as a custodian of a given genetic resource or
creator of a given community knowledge;

“Person” means a natural or a juridical person;
“Prior informed consent” means the consent given by the Institute and
the concerned local community based on an access application

containing a complete and accurate access information to a person
seeking access to a specified genetic resource or community knowledge;

“Community knowledge” means knowledge, practices, innovations or
technologies created or developed over generations by local communities
on the conservation and use of genetic resources;

“Biodiversity” means the variability among living organisms from all
sources of ecosystems and the ecological complexes of which they are
part; this includes diversity within species, between species and of
ecosystems;

“Genetic resource use” means conducting research or development on
the genetic or biochemical composition of genetic resources, including
through the application of biotechnology as defined in Article 2 of the
Convention on Biological Diversity;

“Commercial use” means any research, development or application of,
biological or genetic resources or community knowledge for commercial
or industrial exploitation and application for production of drugs,
industrial enzymes, food flavors, fragrances, essential oils, cosmetics,
colors, and the like;

“Noncommercial use” means any use of genetic resources or community
knowledge for purposes of research or development that does not
involve commercial use;

“Mutually agreed terms” means an agreement made between the Institute
and the person who applies to access genetic resources or community
knowledge on conditions of access and benefit-sharing;
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(18) “Special access permit” means a permit granted by the Institute to a
person to access genetic resources or community knowledge for a
particular purpose stipulated under this Proclamation without necessarily
following the procedures and requirements stipulated under this
Proclamation;

(19) “Conservation” means protection, preservation and development of
genetic resources and using them in a sustainable manner;

(20) “Sui generis” means a special system designed to protect intellectual
property rights that fall outside the traditional intellectual property rights.
3. Objective

The objective of this Proclamation is to ensure that the country and its
communities obtain a fair and equitable share from the benefits arising out of
the use of genetic resources or community knowledge so as to promote the
conservation and sustainable use of the country’s biodiversity resources.

4. Scope of Application

(1) This Proclamation shall apply on access to genetic resources found in in-
situ or ex-situ conditions and community knowledge;

(2) Notwithstanding the provision of sub article (I) of this Article, this
Proclamation shall not apply to:

(a) the customary use and exchange of genetic resources and community
knowledge by and among Ethiopian local communities;

(b) the sale of produce of biological resources or bio-trade for direct
consumption such as food or feed, that do not involve the use of the
genetic resources or community knowledge;

(c) rearing, planting or related activities of biological resources that do
not involve the use of genetic resources or community knowledge;

(d) human genetic material.

5. Ownership

(1) The ownership of genetic resources shall be vested in the state and the
Ethiopian people.

(2) The ownership of community knowledge shall be vested in the concerned
local community.

PART TWO
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PROTECTION OF COMMUNITY RIGHTS

6. Principle

Local communities shall have the following rights over their genetic resources
and community knowledge:

(1) The right to regulate the access to their community knowledge;

(2) The right to use their genetic resources and community knowledge;

(3) The right to share from the benefit arising out of the use of their genetic
resources or community knowledge.

7. Right to Regulate Access

The right of local communities to regulate access to their community
knowledge shall include the following:

(I) The right to give prior informed consent for access to their community
knowledge;

(2) When exercising the right to give prior informed consent, the right to
refuse consent when they believe that the intended access will be
detrimental to the integrity of their cultural and socioeconomic life or
natural heritages.

8. Use Right

(1) Local communities shall have an inalienable right to use or exchange
among themselves their genetic resources or community knowledge in the
course of sustaining their livelihood systems in accordance with their
customary practices or norms.

(2) No legal restriction shall be placed on the traditional system of local
communities on the use and exchange of genetic resources and
community knowledge.

9. Right to Share Benefit

(1) Local communities shall have the right to share from the benefit arising
out of the use of their community knowledge;

(2) Local communities shall have the right to share 50% of the monetary
benefit obtained by the state out of the use of genetic resources from
their locality in accordance with Article 19(1) of this Proclamation;

(3) The money obtained pursuant to Sub-Article (1) and (2) of this Article
shall be put to the common advantage of the concerned local
communities; the procedure that governs how such money shall be used
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for the common advantage of local communities shall be specified by a
regulation to be issued under this Proclamation.

Protection of Community Rights

The custodianship of local communities over genetic resources and their
community knowledge is recognized by proclamation.

The rights of local communities over their genetic resources and
community knowledge shall be protected as they are enshrined in the
customary practices and norms of the concerned communities.

Community knowledge shall be identified, interpreted and ascertained in
accordance with the customary practices and norms of the concerned
local community.

The non-registration of any community knowledge shall not render it
unprotected by community rights.

The publication or oral description of a given genetic resource or a
community knowledge, or the presence of the genetic resources in gene
bank or any other conservation center or that it is in use shall not affect
its protection as community rights.

Communities get legal recognition on a suitable community intellectual
property rights over their community knowledge. The concerned
Intellectual Property Office shall protect the rights by making the
necessary registration.

The Institute, before issuing access permit, shall ensure that the
participation of local communities where the genetic resource is situated;
it shall also ensure that women are adequately represented in the
participation.

PART THREE
CONDITIONS OF ACCESS

Basic Preconditions of Access

Access to genetic resources shall be subject to the prior informed consent
of the Institute and the establishment of mutually agreed terms;

Access to community knowledge shall be subject to the prior informed
consent of the concerned local community and the establishment of
mutually agreed terms with the Institute;

In cases of access by foreigners, the collection of genetic resources or
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community knowledge shall be accompanied by the personnel of the
Institute or the personnel of the relevant institutions to be designated or
delegated by the Institute;

The Institute shall make efforts so that the research based on genetic resources
accessed to be carried out in Ethiopia with the participation of Ethiopian experts;

Where the Institute’s efforts under sub article (4) of this Article are not successful,
it shall allow researches to be conducted out of Ethiopia or without the
participation of Ethiopian experts;

Where the research on genetic resources or community knowledge
accessed is permitted to be carried out abroad, the head or the
representative of institution sponsoring or hosting the research shall give a
letter of assurance that they observe the access obligations attached
thereto and in accordance with this Proclamation.

Requirements and Issuance of Access Permit

Without prejudice to the provisions of Sub-Article 2 (a) of Article 4 of this
Proclamation, no person shall access genetic resources or community
knowledge unless in possession of a written access permit granted by the
Institute based on prior informed consent and mutually agreed terms;
Unless otherwise explicitly expressed, the granting of permit to access
genetic resources shall not be construed to constitute permit to access
the community knowledge and vice versa;

Without prejudice to the provisions of Sub-Article 2 (b) of Article 4 of
this Proclamation, no person shall export genetic resources out of
Ethiopia unless in possession of export permit granted by the Institute to
this effect;

Notwithstanding the provisions of Sub-Article (1) of this Article, organs of
the state which are empowered by law to conserve genetic resources may
not be required to obtain access permit from the Institute to collect
genetic resources or community knowledge in the discharge of their
duties; provided however, that they may not transfer the genetic
resources or community knowledge to third persons or export same out
of Ethiopia unless they are given explicit permit by the Institute;
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(5) Employees of organs of state referred in Sub-Article (4) of this Article
must carry with them a letter from their respective institutions to this
effect, while accessing genetic resources or community knowledge;

(6) The Institute shall not grant permit for exporting genetic resources out of
Ethiopia unless the conditions provided under Article |1 sube articles 4
and 5 of this Proclamation are met;

(7) Details on commercial and noncommercial access permit shall be
determined by a regulation.

13. Conditions for Denial of Access

The Institute may deny access to genetic resources; where:

(I) The access requested is in relation to the genetic resource of an
endangered species and where the access does not relate to research for
rehabilitation of the endangered species;

(2) The access may have adverse effects upon human or animal health or the
cultural values of the local community;
(3) The access may cause undesirable impact on the environment;

(4) The access may cause danger of degradation, depletion or loss of
ecosystem;

(5) The access is intended to use genetic resources for purposes contrary to
the national laws of Ethiopia or the international treaties to which Ethiopia
is a party;

(6) Where the genetic resource is of special cultural value or socioeconomic
interest to the country;

14. Special Access Permit

(1) The Institute may, without the need to strictly follow the access
procedure provided for in this Proclamation, grant special access permit:

(a) To Ethiopian national public research and higher learning institutions
and intergovernmental institutions based in the country, so that they
have facilitated access to genetic resources or community knowledge
for purpose of research and development activities they undertake
within the country;

(b) For reversing cases of present or imminent emergencies that threaten
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or damage human, animal or plant health, as determined nationally or
internationally with the view to enhancing expeditious access to
genetic resources and fair and equitable sharing of benefits arising out
of the use of such genetic resources, including access to affordable
treatments by those in need;

(c) Access to plant genetic resources for food and agriculture under a
multilateral system of International Treaty on Plant Genetic
Resources for Food and Agriculture regarding food crops and forages
listed under Annex | of the Treaty shall be regulated by the provisions
of the Treaty;

(d) Any access to genetic resources or community knowledge for food
and agriculture in relation to Non-Annex | food crops or forages
shall be regulated by this Proclamation and the regulations and
directives thereof;

(e) The provisions of sub article (2) and (3) of this Article need new
access permit when there are changes of intent from the objectives
stated therein;

() When the Institute grants special access permits to such institutions,
it shall determine, as appropriate, the obligations they shall have while
having access under such permit.

Ethiopian national public research and higher learning institutions may give

genetic resources under their possession to similar institutions abroad

which are working in collaboration with them, by way of loan, for not
more than 6 months. However, they shall submit details of the loan and
results of the research to the Institute.

Transboundary Cooperation

In instances where the same genetic resources are found in situ within
Ethiopian territories and in other countries which are parties to the
Nagoya Protocol, the Institute, with the assistance of relevant organs,
cooperates with the involvement of concerned local communities, where
applicable, with a view to implementing this Proclamation;

Where the same community knowledge is shared by Ethiopia and other
countries which are parties to the Nagoya Protocol, the Institute, with
assistance of the relevant organs, shall make efforts to cooperate, with the
involvement of concerned local communities, with a view to implementing
this Proclamation;

To implement the provisions of Sub-Articles (1) and (2) of this Article, the
Institute shall make efforts to establish common access and benefit-sharing
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frameworks with the neighboring country parties to the Nagoya Protocol
with the view to avoiding competing against each other and negotiating
common prior informed consent and mutually agreed terms as far as
possible and as far as feasible.

16. Contents of Mutually Agreed Terms

(1) Mutually agreed terms shall specify the following issues:

a.
b.

the identity of the parties to the agreement;

the type and quantitative description of the genetic resource
permitted to be accessed;

the description of the community knowledge permitted to be
accessed or with the genetic resource to be accessed;

the locality where the genetic resource or community knowledge
is to be collected or the person providing same;

the institution with which the sample of the genetic resource and
the description of community knowledge accessed shall be
deposited;

the intended use of the genetic resource or the community
knowledge;

the relation of the mutually agreed terms with existing or future
mutually agreed terms on the same genetic resource or
community knowledge;

the relevant institution designated by the Institute to participate
in the collection of or the research based on the genetic resource
to be accessed and be in charge of monitoring the
implementation of the mutually agreed terms;

the benefit the state shall get from the access to genetic
resources;

where the agreement involves access to community knowledge,
the benefit the concerned local community shall obtain from the
use thereof;

the duration of the mutually agreed terms;

dispute settlement mechanisms;

on the conditions of transfer of genetic resources or community
knowledge to third parties and change of intent;
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17.

n. the obligations the access permit holder shall have under this
Proclamation;

The dispute settlement mechanisms stated in Sub-Article (I) of this Article
shall be made in a way that ensures the rights of parties to access justice.
These may include:

a. alternative dispute resolution mechanisms such as negotiation,
mediation or arbitration;

b. taking the case to a court by specifying the applicable law and
jurisdiction;

c. where parties have not specified dispute settlement mechanisms,
Ethiopian laws shall be applied in Ethiopian courts.

Power of the Institute to Alter the Provisions of Mutually Agreed

Terms

(M

@)

©)

The Institute shall limit the amount of the genetic resource to be accessed
or impose other restrictions, as appropriate, where it is recognized that
the access will pose threat of genetic erosion, degradation of the
environment or threat to the cultural values of communities which cannot
be easily averted;

Where it is recognized that the access will cause risk of damage to genetic
resources or the environment or affects overriding public interest, the
Institute may suspend or terminate mutually agreed terms and prohibit the
access to genetic resources or community knowledge;

Where the Institute decides to alter, suspend or terminate a mutually
agreed terms, it shall communicate same to the concerned local
community and the access permit holder.

18. Obligations of Access Permit Holder

Any person who is given an access permit shall have the following obligations:

(M

@

Deposit the copy of the access permit granted to him with the relevant
regional institution in the district where the genetic resource is to be
collected and show the access permit up on request;

Not to deplete population of farmers’ planting stock or wild species or to
remove significant genetic variation from local gene pool during collection;
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(3) Where the genetic resource is to be collected from protected areas, to
observe the rules and regulations of the administration of the protected
area;

(4) Deposit the sample of the genetic resources collected and the collection
data, and the description of community knowledge accessed with the
Institute or the relevant institution the Institute may designate;

(5) Observe the type and quantitative limits of the genetic resource permitted
to be accessed;

(6) Upon request, supply to the Institute a sample from the genetic resource
and copy of the description of the community knowledge accessed;

(7) Submit to the Institute regular status reports of the research and
development, and where genetic resource is to be collected repeatedly,
follow up the environmental and socio-economic impact of the access and
submit a report thereon;

(8) Inform the Institute in writing of all the findings of the research and
development based on the genetic resource and community knowledge
accessed;

(9) Refrain from transferring the genetic resource and the community
knowledge accessed to third parties or use same for any purpose other
than that originally intended, without first notifying to and obtaining
written authorization from the Institute;

(10) Return any unused genetic material at the end of the planned research or
upon termination of the mutually agreed terms;

(I'1)Refrain from transferring the access permit to third parties or the rights
and obligations thereunder without obtaining the consent of the Institute
to that effect;

(12) Where the user seeks to acquire intellectual property right over the
genetic resources accessed or parts thereof, he shall apply to the
Intellectual Property Office, based on the relevant laws of Ethiopia. He
shall also notify this to the Institute;

(13) Recognize the locality where the genetic resource or community
knowledge accessed from as origin in the application for commercial
property protection of the product developed there from;

(14) Share the benefit that may be obtained from the use of the genetic
resource or community knowledge accessed to the state and the
concerned local communities;
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(15) Respect the laws of the country, particularly those relating to sanitary

control, biosafety and protection of the environment;

(16) Respect the customary practices, cultural values and rules of local

communities;

(17) Observe the terms and conditions of the mutually agreed terms;

(18) Other obligations as determined by the Institute.
19. Benefit-Sharing

(M

@)

©)

The kind and the amount of the benefit to be shared by the state and local
communities from access to genetic resources or community knowledge
shall be determined case by case in each specific mutually agreed terms to
be signed;

The remaining portion of the monetary benefit from access to genetic
resources, after deducting the share of the local community as determined
pursuant to Article 9 (2) of this Proclamation, shall be allocated for
conservation of biodiversity and the promotion of community knowledge.
The conditions governing how the money shall be put to such use shall be
specified by guidelines to be issued by the Institute.

The sharing of nonmonetary benefits from access to genetic resources
among the state and the concerned local community shall be specified in
each specific mutually agreed terms taking into account the kinds of
benefits agreed to share with the access permit holder.

20. Types of Benefit

The benefit to be shared from an access to genetic resources or community
knowledge may be monetary or nonmonetary benefits.

U]

@

Monetary benefits may include, but not be limited to:

Access fee;

Up-front payments;

Milestone payments;

Payment of royalties;

License fees in case of commercialization

"m0 op TP

Special monetary contribution to be paid to trust funds
supporting conservation and sustainable use of biodiversity;

g. Research funding;
Nonmonetary benefits may include, but not limited to:
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a. Sharing of research and development results;

b. Participation of Ethiopian nationals from the Institute or the
relevant institutions in the research and product development
based on the genetic resources or community knowledge
accessed;

c. Employment opportunities with preferential terms;

Priority to supply the raw material of genetic resource required
for producing products there form;

e. Joint ventures; and

f.  Joint ownership of intellectual property rights.

g. Collaboration, cooperation and contribution in education and
training;

h. Admittance to ex situ facilities of genetic resources and to
databases;

i. Access to products and technologies developed from the use of
genetic resources or community knowledge accessed, in
preferential terms;

j.  Strengthening capacities for technology transfer, institutional,
human and material resources for the administration and
enforcement of access and benefit sharing laws;

k. Training, both at institutional and local communities levels, to
enhance local skills in genetic resources conservation, evaluation,
development, propagation and use;

I.  Social recognition such as the use of promotional terms and
expressions.

PART FOUR
COMPLIANCE AND MONITORING MEASURES

2]. Compliance with Access and Benefit-Sharing Laws, Mutually
Agreed Terms and Prior Informed Consent Procedures

(1) Users of genetic resources or community knowledge shall declare and
ascertain to the Institute or the checkpoints designated by this
Proclamation or by any other law of the country, as appropriate, that the
genetic resources or community knowledge they use have been accessed
in accordance with the applicable access and benefit-sharing legislation or
regulatory requirements of the provider country by producing the
necessary documents. Such documents shall clearly indicate that the prior
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informed consent is obtained and mutually agreed terms are established in
accordance with the access and benefit-sharing rules of the provider
country;

When users are unable to meet the requirements specified under sub
article (l) of this Article, or the information in their possession is
insufficient, uncertain, or wrong:

a. The Institute shall issue a written warning to the user and order
the user to fulfill the requirements specified under sub article (I)
of this Article;

b. The Institute shall report the measures it took against the user to
the concerned institution of the provider country and the Access
and Benefit-Sharing Clearing House;

Until the user fulfills the requirements as per the order of the Institute
under sub-Article 2(a) of this Article, the Institute shall

a. hold as exhibit the genetic resources in the hands of the user
or of third party and the equipment owned by the user for
use of genetic resources;

b. order a ban from access to genetic resources or community
knowledge in Ethiopia;

c. report the measures it took against the user to the concerned
institution of the provider country and the Access and
Benefit-Sharing Clearing House;

d. report the defaults of the user, as appropriate, to the media;
Users and importers of genetic resource shall specifically indicate the

country of origin of the genetic resources in case the provider country is
not the origin of the genetic resources.

22. Compliance with Provisions of Mutually Agreed Terms

23.

When breach of the provisions of mutually agreed terms of the provider
country by users is brought to the attention of the Institute, it shall facilitate
mechanisms for dispute resolution between the user and the provider
country based on the dispute settlement rules of the access and benefit-
sharing laws of that country.

Monitoring and Controlling the Use of Genetic Resources and

Community Knowledge

(M

The Institute shall monitor the execution of mutually agreed terms of the
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(M

provider country through the following mechanisms:
a. designation of checkpoints;
b. inspection;
c. periodic progress and status reports by access permit holders;

a report by any person;

e. information from Access and Benefit-Sharing Clearing House and
internationally recognized certificates of compliance;

f. information from checkpoints designated to collect or receive
relevant information related to prior informed consent, the
establishment of mutually agreed terms, the source of the genetic
resource or community knowledge, or the use of genetic
resources or community knowledge; and

g. information obtained from any other mechanism deemed
appropriate.

The access permit holder and the relevant institutions designated to take
part in the collection of and research based on genetic resources and to
monitor the implementation of mutually agreed terms shall give periodic
reports to the Institute on the collection conducted, the progress of the
research and the findings therefrom.

The Institute shall inform the concerned local communities of the progress
of the research and the findings thereof, the use of community knowledge
and the benefit shared therefrom.

The Institute shall share the information it got from the checkpoints or
from other sources on the user compliance to the Access and Benefit-
Sharing Clearing Houses.

PART FIVE
DESIGNATION AND RESPONSIBILITIES OF
CHECKPOINTS
Designation of Checkpoints

The following are designated by this Proclamation as checkpoints to
monitor the use of genetic resources in Ethiopia

a. Intellectual property right office
b. Research funding or publishing institutions
c. Research and educational institutions
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Quarantine control institutions
Customs authorities
Mail service institutions

Food, Medicine and Health Care Administration and Control
Authority

Other checkpoints may be designated by Government upon nomination
by the Institute if it finds necessary.

Without prejudice to the specific responsibilities of individual checkpoints
in this Proclamation, their general responsibilities include:

a. collecting or receiving, as appropriate, relevant information
related to prior informed consent, the sources of the genetic
resources or community knowledge, establishment of mutually
agreed terms, or the use of genetic resources from users of
genetic resources or community knowledge;

b. where users of genetic resource or community knowledge fail to
fulfill the provisions of sub article 3 (a) of this Article, seizing all
documents, genetic resources and equipment and transfer to the
Institute; and

c. reporting to the Institute details of their performances.

25. Responsibilities of Intellectual Property Right Office
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Before they issue an intellectual property right protection over the
product developed from genetic resources or community knowledge
accessed, shall ensure that the user has produced:

a. Internationally recognized certificate of compliance;

b. Where internationally recognized certificate of compliance is not
available, information and relevant documents on access permits
and mutually agreed terms, including benefit-sharing arrangements;

Application for intellectual property right shall disclose the origin or
source of the genetic resource or community knowledge, where and
how the use of genetic resources and community knowledge to be
conducted;

When a public notice for intellectual property right protection over
genetic resources of community knowledge is posted on a public notice,
giving details, on the contents and for how long such notice remains
posted, to the Institute;

Facilitating conditions for the introduction of the special intellectual
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property right system of sui generis to protect community knowledge.

26. Responsibilities of Research Funding and Publishing Institutions

(1) Research funding institutions, before granting fund or other supports for
research works on genetic resources or community knowledge shall
ensure that the researcher has accessed the genetic resource or
community knowledge according to the access and benefit-sharing laws of
the providing country;

(2) Research publishing institutions, before publishing research results on
genetic resource or community knowledge shall ensure that the research
has fulfilled the access and benefit-sharing laws of the providing country.

27. Responsibilities of Research and Educational Institutions

Research or educational institutions when receiving research topics or
proposals related with genetic resources or community knowledge shall
ensure that the researcher has fulfilled the access and benefit-sharing laws of
the providing country.

28. Responsibilities of Quarantine Control Institutions

Quarantine control Institution shall ensure that the quarantine certificate they

issue to biological resource contain a statement indicating that the certificate

does not constitute a permit to use genetic resource contained in the

biological resource and that doing so is prohibited and would constitute an

offence.

29. Responsibilities of Customs Office

Customs officers shall

(1) Inspect that genetic resources being taken out of the country have been
accompanied with an export permit given by the Institute and require any
person entering into Ethiopia, who is in possession of genetic resource to
produce the necessary import permit given by the Institute;

(2) Require any person leaving the country who is transporting or is in
possession of genetic resources to produce the necessary permit to this
effect from the Institute;

(3) Seize genetic resources being transported out of the country and the
person transporting same without permit from the Institute and
immediately report same to the nearby relevant body such as federal or
state police, militia, inland security, anti-terrorism, or immigration forces
and the Institute;
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(4) Ensure that a statement is written on the package of a biological resource
product to be exported indicating that the use of the genetic resources
contained in the product is prohibited and doing so would constitute an
offence;

(5) Ensure that genetic resources imported into Ethiopia got permission as
per the access and benefit-sharing laws of the country providing the
genetic resources and seize genetic resources being imported into the
country and the person importing the same without permit from the
provider country and immediately report the same to the nearby relevant
body such as federal or state police, militia, inland security, anti-terrorism,
customs or immigration forces and the Institute.

30. Responsibilities of Product or Market Approval Institutions

Product and or market approval offices, before approving production or
marketing of the product based on genetic resources or community
knowledge, shall ensure that the applicant has fulfilled the access and benefit-
sharing requirements of the country providing genetic resource or community
knowledge.

31. Responsibilities of Mail Service Institutions

(1) Postal and other courier service institutions shall, before receiving and
transporting genetic resources out of the country as mail, require their
clients to produce permit from the Institute to export the genetic
resources out of the country.

(2) The Institute, while issuing export permit of genetic resources via mail
service institutions, the mail service institutions shall register the
recipient’s address with the view to prohibiting delivery to unauthorized
third parties.

32. Responsibilities of Food, Medicine and Health Care

Administration and Control Authority

Before granting on issuing permit for any production using genetic resources
shall ensure that the genetic resource has been accessed according to the
access and benefit-sharing laws of the providing country.

PART SIX
EXPLORATION OF GENETIC RESOURCES

33. Prohibition
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36.

Without prejudice to the provisions of Article 4(2) of this Proclamation,
no person may conduct exploration of genetic resources unless in
possession of exploration permit from the Institute.

Notwithstanding the provisions of Sub-Article (I) of this Article, organs of
the state which are empowered by law to conserve genetic resources are
not required to obtain exploration permit to conduct exploration of
genetic resources in the discharge of their duties. However, they need to
have an exploration letter and shall submit the results of their exploration
to the database of the Institute.

Application

Any person who wants to obtain exploration permit shall present written
application to the Institute.

The application shall specify the purpose of the exploration, the types of
the genetic resources to be explored, the locality where the exploration
shall be conducted and the time schedule for the exploration.

Granting Exploration Permit

Upon receiving a complete exploration application, the Institute shall, in
consultation with the relevant institution where appropriate, grant an
exploration permit to the applicant.

The exploration permit shall specify the types of the genetic resources to
be explored, the locality where the exploration shall take place, the time
schedule of the exploration and any other condition which the Institute
deems necessary.

Where the Institute grants exploration permit to a foreigner, it shall assign
its scientific personnel or designate other relevant institution to
accompany the exploration mission

Obligations of Explorers

Any holder of an exploration permit shall have the following obligations:
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deposit a copy of the exploration permit with the relevant institution in
the district of the locality where the exploration will be conducted;

strictly observe the terms and conditions specified in the permit;

present to the Institute a detailed and complete report of the exploration
mission upon its completion;

show, up on request, the exploration permit issued to him;
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respect local customs, traditions, values, property rights in the locality
where the exploration shall be conducted and the laws of the country.

PART SEVEN
ACCESS ADMINISTRATION

Powers and Duties of the Institute

The Institute is designated as the Competent National Authority and
National Focal Point for access to genetic resources and community
knowledge and sharing benefits arising from their use.

Without prejudice to the powers and duties entrusted to it in other
provisions of this Proclamation and by Regulation No. 291/2013, the
Institute shall have the powers and duties to:

issue written evidence that access requirements have been met, give
information and advice on applicable procedures and requirements for
obtaining prior informed consent and mutually agreed terms;

make information available for applicants seeking access to genetic
resources and community knowledge, on procedures for obtaining prior
informed consent and establishing mutually agreed terms, benefit-sharing
and the concerned local communities and relevant stakeholders;

follow up and ensure that access is carried out in accordance with this
Proclamation as well as regulations and directives issued hereunder;

collect the benefits to be obtained from mutually agreed terms and pass
over to beneficiaries;

sensitize contents of this Proclamation to the people;

prepare model mutually agreed terms, distribute guidelines and manuals
for the checkpoints and other relevant institutions;

prepare continuous training sessions for checkpoints and other relevant
institutions to facilitate their activities in relation to movement or use of
genetic resources and community knowledge;

coordinate those offices which are designated as checkpoints by this
Proclamation;
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lead the compliance and monitoring activities for the implementation of
the provisions of this Proclamation, regulation and guidelines issued
therewith;

delegate some of its powers and duties to other legally established bodies
where deemed necessary and convenient to carry out its duties in a better
way;

liaison with the Secretariat to the Convention on Biological Diversity;
make efforts for the recognition of benefits of the state and local
communities when it enures that genetic resources or community
knowledge are taken out of the the country without its knowledge;

act as a checkpoint itself;

organize a national database on genetic resources and community
knowledge;

carry out such other activities as are necessary for the implementation of
this Proclamation.

38. Responsibilities of Regional Administration Bodies

Kebele administration and regional bodies at all levels responsible for the
protection and conservation of genetic resources shall:
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With the exception of conditions under Article 4 sub article | (a) of this
Proclamation, regulate that genetic resources is not accessed from their
respective jurisdiction without permit by any person; and

As stipulated in sub article (1) of this Article, if they find any person
collecting or taking genetic resources from their respective jurisdiction
without permit, seize the genetic resource and present him to the
concerned law enforcement organ and notify the Institute together with
the detailed particulars of the genetic resource and the person found in
possession of same.

39. Responsibilities of Local Communities

Local communities shall, with the exception of conditions under Article 4 sub
article | (a) of this Proclamation, require any person collecting or taking
genetic resource from their localities, to show his access permit, and if he is
without permit immediately notify or present him to the nearest kebele or
wereda administration.

PART EIGHT
MISCELLANEOUS PROVISIONS
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40. Duty to Cooperate

Any person shall have the duty to cooperate with the Institute, checkpoints
and other stakeholders, and local communities in the implementation of this
Proclamation as well as regulations and directives issued hereunder.

41. Offences and Penalties

(M

Any person who:

a. Accesses genetic resources or community knowledge without
obtaining an access permit from the Institute;

b. Provides false information in the access application or in the
course of subsequent monitoring of mutually agreed terms;

c. Subsequently changes the purpose of access specified in the
mutually agreed terms without obtaining permit from the
Institute to that effect;

d. Explores genetic resources without obtaining exploration permit
from the Institute or provides false information in the application
for exploration permit;

e. Possesses or uses genetic resources or community knowledge
obtained from another country in contravention of the access and
benefit-sharing laws of such country;

Shall, when appropriate and without prejudice to the confiscation of the
genetic resource accessed, the cancellation of the access permit granted, and
the civil liability arising thereof, be punished, depending on the gravity of the
circumstance with rigorous imprisonment of not less than three years and not
more than five years and a fine of not less than fifty-thousand and not
exceeding three hundred-thousand birr;
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4)

Where the offences committed under sub article | of this Article are in
relation to genetic resources endemic to Ethiopia, the punishment shall be,
depending on the circumstance, rigorous imprisonment of not less than
five years and not exceeding twelve-years and a fine ranging from two
hundred thousand birr to five hundred thousand birr;

In the event of a conviction in terms of this Article, the court may order
that any damage to the environment resulting from the offence be
repaired by the person so convicted.

Depending on the gravity of the offence and the circumstances in which
the offence is committed, the court may impose a heavier fine than
indicated in this Article.

42. Transitory Provisions
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Mutually agreed terms made prior to the coming into force of this
Proclamation shall be operational with the provisions of the previous
Proclamation.

43. Repealed and Inapplicable Laws

I.  Access to Genetic Resources and Community Knowledge and Community
Rights Proclamation No. 482/2006 is hereby repealed;

2.  No law, regulation, directive or practice shall, in so far as it is inconsistent
with this Proclamation, have effect with respect to matter provided for by
this Proclamation.

44. Power to Issue Regulations

The Council of Ministers may issue regulations necessary for the proper

implementation of this Proclamation.

45. Effective Date

This Proclamation shall come in to force upon publication in the
Federal Negarit Gazeta
Done at Addis Ababa, this XXth day of ... 2019
SAHLEWORK ZEWDIE

PRESIDENT OF THE FEDERAL
DEMOCRATIC REPUBLIC OF ETHIOPIA
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7T Preambie

Ethiopia is the main Teff (Eragrostis tef) producing country in the world, Much of the
produce, however, is consumed locally and at a houschold leve). The Ethiopian Government
is pushing towards market-based agricultural research more than ever. For Ethiopia, therefore,
product development from tef other than njera ig an maportant feature. An indigenous cercal
tike Teff, can bepefit from this approach by breeding for valuc-added traits and
commercialize their products at an industrial scale, and at intergational level, The expected
manifestations are promoted nvestment, better market 10 the Teff farmer and mncreased Teff
cxport. This can be practically achieved by working in partnersh ip, as the case may be, with
fereigm or Jocal establishments towards mutual benefits,

Ja the Nethzrlands, at research Jevel, field production of Teff has beer 1uliny pluce since the
year 2000 through Larenstein Uni versity, 2 major university ig professionn? symriculieral
education. For almast 100 years it is involved in tropical agriculture, Murv vrofessionals in
Etliopia heve been educated at Laenstein University in diploma, bacheior: or masters
courses, ‘

Since {997 Larenstein Universtty is participating in two Teff projects with the Mekelle
University and Alemayz University, :

Early 2002 & commercinl organization was founded, called Soil & Crop Improvement (S&Q),
Gat initiated organized rescarch on agricultural scale in the iplerest of Dutch farmers who are
tooking for alternative crops. $&C found production promising and fs largeting intercsting
niche markets, These markets are found with top-sportsmen, organic & bealth food, and
cspecially for celiac patients (who are mntolerant/allergie, in different degree, to gluten from
most other cereals — wheat, rve, barley, oats). '

Gluten intolerance is typically found in all those countrics where wheat is nsed As an
ingredient in many food products, Researchers estimate this market 16 he halve (o two percent
of the population in those countries. Based on 4 rescarch program of S&:C, scientists bave
confirmed the absence of any ghuten in teff,

Based on research by S&C (and partners) on baking quality, Teff proved (o he very
promising. S&C is aiming 1o introduce bread, cake, cookies, beer, buding apents, and
different type of premixed flour. ‘
,  Inorder to seeure the required scientific support for.its ambitious plans and 1o benefit from
the iong Jasting relationship that Larenstein_University has with Ethiopia, S&:C has proposed
to Larcnstein University (o enter into 2 formal relptionship, which Larcenstein is willing o
accepl. - '
In recognition of principles of cthics and equity for nutions over genetic resources Larensiein
University has agreed with S&C on the establishment of tef-fund for improvement of )
Elhiopian agricultural infrastructure (FLET, sce Article 6 hereunder). Contribution to the fund |
will come from S&C and Lerenstein University will be responsible for the management of the
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Ethiopia should benefit from the

fund. The people behind S&C sincerely believe that
nternational developments of this indigenous cereal.
2 Objectives
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3 Partnership ’ o : 3

3.1 Ethiopia

a. Ethifopian Agricultural Research Organization (EARO)
Address: P. O. Box, 2003, Addis Ababa

EARQO, through the Debre Zeit Agricultural Research Center, is responsible {or the
coordination of the National Tef Research Project in Ethiopia, It has developed and released
morc than a dozen teff varieties and maintains the ipjtial seed material (breeders seed). I is
envisaged that, in the future, National Agricultural Inputs Authonty (NATAY, Institute of
Biodﬁg;:_igr_(;gns_q;\'g_tjc__nr_;___:_g;d__@;march (IBCR), Ethiopian Science and Technology
Commission (ESTC), and Licensed Private Grain Exporters will b included as deemed
NCCESSATY,

[

3.2 ) THe Netherlands

a. Larenstein Transfer | a SJully owned subsidiary of Larenstein University, further referred
to as Larenstein University (“LU”) '
Address: F.O. Box 9001

NL-6880 GB Velp

LT is a major university in profcssional agricultura) education, For almost 100 years it is
involved in tropical agriculture. ‘Many professionals in Ethiopia have been educated at
Larcnsiein in diploma, bachelors or masters courses. Since 1997 Larenstein is participating in
two sirnilar projects with the Mekelle University and Alermaya Universisy,

= | 3

b Soil and C, rop Improvenient (S&C)
Address: P. 0. Box, 427
NL-9400 AK Assen :

S&C is 2 commercial organization with as larget to sell Tefi-flour to the industry for the
production of gluten free baking products and other food compenents, mainty targeted to
niche smarkets in Europe, North Americe, Australia and Oceani€ and the Far Fagt,
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4 (?ultivars

ELit.d

4.1 Registration of Ethjopian and S&C cultivars

It s important to register Ethiopjan Teff cultivars outside Ethiopia, in the nume and on bebalf
of the Ethiopian Agricultural Rescarch Organization, not to loose breeder nghts and the
benefits of the intellectua) property of the varieties, Initially it concerns Furope, USA, Canada
and Australia for which direct action is needed. S&C will take action i register Ethiopian
cultivars outside Ethiopia as far as possible concerming the regulations of UPOV and
cornparable administration authorities (for example in the USA). In addition to the phenotypic
cultivar description the possibilities of AFLP or RFLP fin gerprinting will be considered and if
relevant implemented by S&C.

The registration however will not be implemented until a renegotizted settlement is reached
between S&C, EARO and other relevant institutions in Etxiopia, and possibly, in the
Netherlands,

4.2 Depfoyment of Ethiopian Varjeties by S&C

As long as the breeder rights last, S&C has the ri ght 1 use Ethiopian released varieliss
worldwide under the conditions of payment of property rights to EARQ as indicated below,
SWC states, that all rights of Ethiopian cultivars and germplasm is owned by Ethiopia and wil
actively make sure that the Ethiopian interests are safepuarded. S&C shail not pss the seeds
of varicties to third parties without the knowiedge of EARQ,

)§>— 4.3 Deployment of new Varieties

New varieties, developed by S&C, will b co-owined by EARO and S&C. CARO and S&C
can use such varieties for their own purposes under the condition that one party should not
damape the mterest of the other party while doing so.

Any utw varieties bred in corporation between EARGQG, Larenstein and S&C will be first
presented to S&C to strenpthen its market position.
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5 Research program

3.1 Research by and through S&C (outside Ethiopia)

5.1.1 Baking quality

Baking quality is an important featore conceming the production of bread. S&C has gained a
lot of experience on this subject and knows how to proceed with Teff grain from d;fferent
arigns to obtain flour for the production of good quality bread.

45 Ethi opia could be an i_mporfant provider of high quality Teff seed, S&C will research,

using the Fthiopian cultivars, the following topics:

» Determination of baking guality of Ethiopian Tef( cultivars grown in Ethjopia;
etermination of baking quality of Ethiopian Tefl cultivars grown in The Netherlands

and elsewherc.

The information gathered in this research will be shared and can be used for mutual interests,

592 Product development ‘%

Tefl has an enormous potential for many different products in many different markets. Each
und every country / market has it own standards [of taste, color and (cxiure, As a consequence
a broad and extensive program is defined and in futire will have 10 be extended 1o understand

the tnternational markets and s needs,

Currently S&C focuses on product development for the local markets in the Netherlands,
sweden, Germany France, ltaly and the USA, 1t is expected that this year this program will
have to be extended fo Australia, New Zealand as well as the Far Bast.

For this purpose in Ethiopian produced grain will be used. The information obtained about
what variety delivers which results will be shared with Ethiopian COunterparts.

5.1.3 Adaptation

Experience so far shows that the baking quality of Teffis excellent if difJerent breeds. coming
from different climate zones, are specifically mixed. This is one of the trade marks used by

S&C. T

oy {
To further extend the value in the interpational food industry of Tefl it s wweanan ta .
investigate the adaptation of different varietics to dilferent climate zones and their specific |

frewing conditions., =
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5.1.4 Breeding

Importent breeding topies are earliness, starch quality, resistance to | odging, seed size seed
~olor (whiter flour and bread for the South-European market).

5.2 Research in Ethiopia in collaboration with Larenstein University
.2.1 Production of certified gluten-free Teff for export

Investigate the feasibility to grow Teff in Ethiopia and deliver it according to the norms and
standards of the gluten frec market demands. This encompasses not only the production of
Teif, but also the distribution, storage, preparation and packagin 2.

5.2.2 Mechanization of Te#f production and processing

Txperience gained with Teff shows that there are sxcelient POSSIBUICS (o Increase yield and
farmess revenues through selsction of varieties combined with agriculinml measures, such ax
mechanization of production and processing. The experienced gained outside Ethiopia can be
matched with the excellent scientific knowledge in and of the Ethiopian £ARO for use within
Ethiopia. -

3.2.3 Gther research programs.

Other Telf related research and developinent will be released later, based on an agreement
reached belween researchers working for EARO and LU

3.3 Training

LU will assist in soliciting scholarships for Ethiopian students.

ol Luunesi1T1ISTT Pily
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& Funding

61 Funding 7 & D in the Netherfands.
S&C s funded through private capital input of sharcholders, bark loars based on famers’.
participation wilh land to cover risk and timited support by the local government.

6.2 Funding = & D in Ethiopia .

The Foundation Lar
principles of eiliies
come from S&C and Luenstein Transfer will be responsible for the management of the fupd™
The objective of tee fued is specifically w coptribute to the copstant improvement of
Ethiopian agricultural infrastructure. The main focus for this fund will be in strengthening
Teff research in Ethiapia for further improvements of the Teff-production in Ethiopia,

:nstein Ethiopia Teit (FLET) has been established in recognition of
110 cguity for nations over penetic resources. Contribution to the fund will

The funding of the {foundation:

ﬁ( * A donation to this foundation throuph a five percent profit sbating {of the net profit
+ after taxation) coming from S&C, with a minimum of Euro 20.000 per vear;

P (Up to decision of EARO): the payment of praperty rights (royalty) by S&C for Teff
production under S&C contracts (following the UPOV regulations). This payment will
be 10 Euro per hectare for Ethiopian varieties QMQ@_@E}TX%E@?@Q&?Q:P"f,','I?Cd
b;ﬁﬁ@:m_d_l ol -

+  Any other wddigons] financial support front the Netherlands Government, European
Union, World Bank, UN and/or other sources. Under certain conditions, development
funds double private &mding to encourage investments for innovations. Larenstein
will examine s pessibility and the conditions, Bringing the propenty rayalies in the
funds coujd nnder such conditions be extremely rewarding.,

e

7 Shaort term actian

In the previous twao scasons rescarch has been done with seeds from the seed bank at
Larenstein University and imported seeds from USA.

In future S&.C is planning the production using Ethiopjan Teff varicties and make sure that
the related royaltics sian flowing to.Ethiopia. For this purpose S&C requires seeds for

muttiplication for the production of 2004, The sowing will have to take place before May
2003, =

For the 2003 season (March-S eptember) it is the intention to continue further research and f
start working now with {he Etbiopian released Teff varicties within this project,

7 I
v

e
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For both purposes, between 60 and 150 kgs of each released Teff variety will be made
available (upon purchase) by EARO [or activities mentioned in 4.1" Regigtration of Ethiopian
and S&C cultivars” and 5.1 Research by and throu & 3&C (outside Ethiopia)” in the
Netherlands and in other parts of the world under S&C supervision, S&C shall not pass the
seeds of these varicties fo o third party for research purposes without a written consent of
EARO,
8 .Information release
™TResults of any research information conducted on Ethiopian Teff materiale and generated
from the projcct shall be owned by both EARO and S&C, and shal] e roleased only upon
agreemicnt between the two parties.
$ Approval
i
For Ethiopian Agricultural Resear€} ’f-,{.\\
. LR
Name and Signature %k N
UL T Oy ouE
Title: ' i e E’T’AY(‘DI-'}. ke &
. . ——PRECTOR GENzg Ay " ~ )
Dated: oA {J Yy '
i .
For Larenstein University :\
Name and Signature_ Henk Dijk // e
Title! __Director_of Larenstein Transfer Sy AV N
- P i (_l.:‘i;_’__/_p__ut:':-l-:-““""'_‘_.7"- o
Dated: . ,:f areTE e e _
4
For Soil & Crop Improvement
Name and Signature Hans Turkensteen ") | e T 0T
T LT e
Title:  Director s e
Dated: _ March, 26 tly 2003
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To Whom It May Concern

funderstanding sipned between the Ethiopian

n (EARO) and Larens(ein University "Research and,
hased products”, the Dabre Ze
of EARO has sold the following tef sceds o Lare

nstein

i 1 Uslversity for research and developrment purposes.
TOT_‘:’EEet} CGuantity |
I DZ0I-I68I

2 DZ-Cr-358
3 | DZ-Cr35%
4 DZ-Cr-44
5 DZ-Cr-82
i 6 DZ-Cr-37
7 DZ-01-354
3 DZ-01-974
9 | DZ-015%7
¥ DZ0)796
1 DZ-01-53
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EP 1 646 287 B1
Description

[0001] The invention relates to flour of Eragrostis tef and to products comprising this flour. The invention particularly
relates to flour of Eragrostis which can well be processed into inter alia gluten-free food products and to methods for
preparing these food products.

[0002] It has already been known for tens of years that gluten (or similar compounds such as hordeins in barley and
secalins in rye) in the food, often coming from flour of wheat, barley, rye, oat and spelt, is not suitable for a large number
of people, inter alia for babies in the first months of their lives. Many people develop hypersensitivity, which results in
patients with a gluten intolerance, or celiac disease.

[0003] Celiac disease and dermatitis herpetiformis (celiac disease of the skin) are caused by a hypersensitivity to
gluten. When a celiac disease patient eats or drinks something which has been prepared from or with one or more
gluten-containing types of grain or has been in contact therewith, the mucous membrane of the small intestine is affected.
A healthy small intestine has a large number of intestinal villi on the inside which together form an enormous surface
for food intake. The intestinal villi of celiac disease patients cannot tolerate gluten - or rather, gliadins and glutenins, the
building blocks of gluten. As a result of an immune response initiated by gluten, the intestinal villi are affected. Conse-
quently, not all required nutrients can be taken in by the body. This may cause a deficit of inter alia vitamins, calcium
and iron.

[0004] In the Netherlands, there are an estimated 75,000 celiac disease patients. Celiac disease can be discovered
in people of all ages, but two peaks can be distinguished. The first peak is between the sixth and tenth year, the second
between the twentieth and fortieth year. Possibly, the second group already has celiac disease from childhood, but the
symptoms do not show more clearly (recognizable) until later.

[0005] There is no medicine for gluten intolerance. The only way for a celiac disease patient to prevent or treat
symptoms is following a strict diet in which there are no (products of) gluten-containing grains or other crops. This is the
gluten-free diet. The diet is sometimes supplemented for some time with iron tablets and extra vitamins and minerals.
[0006] There is wheat starch or wheat flour which has been made gluten-free. This can officially be called gluten-free,
but is not 100 percent free of gluten. The content of gluten needs to meet the standard of the Codex Alimentarius. For
(wheat) flour made gluten-free, this is 200 parts per million (ppm). However, for some celiac disease patients this is still
too much: they have symptoms after eating the flour made gluten-free. Therefore, these people had better opt for the
use of products which are naturally gluten-free. For naturally gluten-free products, the set standard is maximally 20 ppm.
However, naturally gluten-free products can be contaminated with gluten from other sources during the processing.
[0007] Rice, corn, tapioca, soy, buckwheat, arrowroot, potatoes and chestnuts are known crops which yield gluten-
free flour, with which a variety of gluten-free food products can be prepared. Another source for a gluten-free flour is
Eragrostis tef (also called Teff). This crop has been cultivated for human consumption in mainly Ethiopia and Eritrea for
more than 5000 years. In addition, Teff is used more and more often for hay in countries such as South Africa and the
United States. Teff flour is traditionally used for preparing injera, a spongelike, gray pancake with a somewhat sourish
taste. Injera is usually made from a flour mixture consisting of equal parts of Teff flour and wheat flour diluted with water
and yeast. The diluted flour mixture is usually fermented for three to four days before it is baked.

XP 002276233 discloses the preparation of injera from Teff grains.

[0008] Teff grain is in principle suitable to be cultivated on a large scale in large parts of the world. The crop does not
make high demands on the nutrient medium and the climate. It is particularly well resistant to drought.

[0009] Compared to other grains, such as wheat, barley and sorghum, Teff has a higher nutritional value. The high
nutritional value of Teff is largely due to the fact that the proportion of germ and brans is large compared to the rest of
the seed (endosperm). Another reason is that, due to the small size of the seed, the flour is mainly made from the whole
kernel, so that no parts are lost (National Research Council, Lost crops in Africa, vol. 1, Grains, 1996). The nutritional
value of 100 grams of Teff flour is approx 10 grams of protein, 2.5 grams of fat, 70 grams of carbohydrates and 5 grams
of dietary fiber. The caloric value of 100 grams of Teff flour is about 1400-1500 kJ.

[0010] In summary, Eragrostis offers an attractive source of (gluten-free) flour. However, it has been found that the
preparation of a food product with traditional Teff flour (for instance Teff flour which is mixed with wheat flour for preparing
injera) often causes problems. A known problem is the instability of the product, particularly of baked products. In other
cases, the product has an unattractive taste and/or structure.

[0011] The invention provides the insight that the above-mentioned problems surprisingly do not occur if Teff flour
with a particular falling number is used. The invention provides flour with a grain belonging to the genus Eragrostis,
characterized in that the flour comprises grain whose falling number at the moment of grinding is at least 250, preferably
at least 300, more preferably at least 340, most preferably at least 380. A great advantage of flour with such a falling
number resides in the fact that it can, virtually without any problems, be processed into a stable, gluten-free product with
an attractive taste and structure. Fig. 1 shows the correlation between the falling number of Teff flour and the baking
quality of a dough prepared from Teff flour. Different Teff varieties have been tested in different after-ripening stages
and under different cultivation conditions (such as climate, soil type, fertilization) on test and cultivation fie Ids. Samples
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[0013]

[0014]

[0015]

[0016] Formakingagluten-free product, of course, during the process of harvesting, drying, transport, storage, grinding,
mixing and packaging, adequate precautions need to be taken to prevent any mixing of Teff grain with non-gluten-free
crop/seeds and/or flour. Thus, preferably, equipment and material (harvesting machines, transport means, storage
rooms, millstones) are used which do not come into contact with gluten-containing crops. In order to be able to store
grain so as to be free from decay, the grain preferably has a moisture content of at most 12%. It is therefore advisable
to after-dry Teff grain before storage, preferably for a few days. The Teff grain is preferably stored in a closed storage
room free from vermin. During after-ripening of Teff grain in cold areas, the falling number goes from an average of 230
immediately after harvesting, to 260 after four to five weeks to 330 two or three months after harvesting. In warmer
areas, the after-ripening effect is different and, starting with an average falling number of 230 immediately after harvesting,
a falling number higher than 420 may eventually be achieved.

[0017]  The invention further provides the insight that traditional Teff flour does not only have a too low or a too high
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most 120 microns, more preferably at most 100 microns. The grinding of Teff grain to a flour according to the invention
can be carried out according to standard procedures for the preparation of flour. Preferably, a so-called pin mill with
integrated cooling is used, so that the flour does not burn during grinding. For instance, of a flour according to the
invention, 0% is blocked by a sieve with a pore size of 250 microns. Maximally 15% remains behind on a sieve with a
pore size of 150 microns and maximally 20% when the pore size is only 100 microns (cumulatively approx 30%). So,
minimally 70% of the Teff flour according to the invention passes a sieve with a pore size of 100 microns. Such a fine
flour has been found to be particularly suitable for processing into a baking product. Without wishing to be bound to any
theory, it is conceivable that the good baking qualities of such finely ground Teff flour are related to the fact that, due to
the fine grinding, a relatively large surface is available for the absorption of water or a different liquid used for the
preparation of a dough.

[0018] An additional advantage of flour according to the invention resides in the fact that, compared to other starch
sources, Eragrostis tef is rich in minerals, such as calcium, zinc, magnesium, iron, phosphor and potassium. Flour
according to the invention preferably contains at least 0.14%, preferably at least 0.15% calcium. Calcium is the most
common mineral in our body. It is indispensable to the skeleton: bone contains 99% of the calcium in the body in the
form of calcium phosphate and crystals which ensure the strength of the skeleton and the hardness of the teeth. Calcium
also plays a role in numerous metabolic functions in the body.

[0019] Aflouraccording to the invention contains at least 0.003% iron, preferably at least 0.004% iron, more preferably
at least 0.005% iron. Iron is one of the most important elements in our body, particularly because it is a building block
of hemoglobin and myoglobin. Hemoglobin is the red pigment of blood; myoglobin is mainly found in muscles. Hemoglobin
is the substance in the blood which binds oxygen and transports it from the lungs to the cells. Further, iron is a component
of various enzymes needed for a variety of metabolic processes in our body.

[0020] The consumption of food with a high iron content does not automatically result in an increase of iron in the
body. This is because the intake of iron from food is a complex process and strongly depends on the form in which the
iron is present in the food. Vegetable iron (Fe2*) is usually taken in more poorly than animal iron (Fe3*). In addition, the
intake of iron is negatively affected by various other substances in our food. These are mainly mineral/metal-binding
substances, such as tannins (inter alia in tea and walnuts), phytates (in grains), oxalates (inter alia in rhubarb), phos-
phates, caffeine (in coffee), polyphenols (in fruit), soy proteins, egg albumin and casein (in milk) which reduce the intake
of iron from food. Flour according to the invention surprisingly contains relatively few if any of such mineral-binding
substances. Hence, the invention provides flour which is suitable for preparing food, with the flour containing at most
0.8%, preferably at most 0.3%, more preferably at most 0.2% of a mineral-binding substance. Thus, compared to flours
of frequently used other grains, a flour according to the invention contains only little (0.1 to 0.75%) phytic acid (myo-
inositol hexa-kis-phosphate). Studies by Gies et al (S. Gies et al, Comparison of screening methods for anaemia in
pregnant women in Awassa, Ethiopia, Tropical Medicine & International Health, 8 (4), 2003) have shown that anemia
hardly occurs in those populations where Teff is an important part of the diet (S. Ketema, Tef (Eragrostis tef): Breeding,
genetic resources, agronomy, utilization and role in Ethiopian agriculture, IAR, Addis Abeba, Ethiopia, 1993). The study
found that the hemoglobin content of the blood of Ethiopian people who eat Teff was higher than that of non-Teff eaters.
This is in all probability due to the high content of available iron in Teff.

[0021] In a preferred embodiment of the invention, at least two batches of different lots of Teff with different falling
numbers are mixed and ground to obtain a flour with falling number in the optimal range, for instance with a falling
number of at least 380-390 for preparing a backed product in accordance with the 'market standard’. The grain is
preferably mixed such that it comprises different after-ripening stages, while, with material which has after-ripened for
a long time, some addition of material which has after-ripened for a short time results in a better baking quality. Flour
according to the invention can be obtained by grinding a mixture of grains, such as a mixture comprising Teff grains
coming from different Eragrostis varieties. A mixture preferably comprises grains with different falling numbers. A grain
mixture according to the invention preferably consists for 5-99% of a grain with a falling number higher than 400, more
preferably higher than 420, most preferably higher than 450. For the remaining part, such a flour mixture may consist
of a grain with a falling number lower than 400, preferably lower than 350. It has been found that flour mixtures comprising
flour with a high falling number (approx 450-500) and a relatively low falling number (approx 300-350) have very good
baking qualities. Thus, of a Teff mixture according to the invention consisting of approx 20% flour with falling number
450 and approx 80% flour with falling number 320, a bread can be baked which has risen and has been cooked well
and has a flexible and elastic structure. The mixing of flours has a favorable effect on the stability of the flour and on the
taste of the product (for instance bread) into which the flour mixture has been processed. The invention also provides
a flour which has a stable falling number of at least 250, preferably at least 300, more preferably at least 340, most
preferably at least 380 for a minimum of 3 weeks.

[0022] Further, a flour according to the invention may consist of a mixture of Teff flour according to the invention and
flour of a different gluten-free crop or grain, such as potato, rice, corn, arrowroot, buckwheat or quinoa. A mixture can
be obtained by grinding a grain mixture or by mixing flours of different, already ground grains or crops. This flour mixture
can preferably be used for preparing (gluten-free) products. Further, a flour according to the invention can consist of a
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mixture of Teff flour according to the invention and mixture of a gluten-containing grain, such as for instance wheat,
barley, rye or oat. A mixture according to the invention can consist of flour of two, three, four, five or even more than
five different (gluten-free or gluten-containing) grains or crops. The invention further provides the use of a flour or a
mixture of flour (baking mix) according to the invention, for instance for preparing a dough or a batter. The invention
provides dough or batter and use of dough or batter comprising Teff flour or a flour (mixture) according to the invention,
characterized in that the falling number of the Teff grain at the moment of grinding is at least 250, preferably at least
300, more preferably at least 340, most preferably at least 380. Preferably, the falling number of the Teff grain at the
moment of grinding is at least 1.01, preferably at least 1.05, more preferably at least 1.20 or even 1.30 times higher than
at the moment of harvesting the grain. A very suitable flour (mixture) according to the invention has a falling number
between 400 and 550 since this results in a dough or batter with very good baking qualities. Preferably, such a flour
(mixture) consists of very finely ground grain kernels (e.g. >50% with a kernel size of maximally 100 microns) since this
also has a positive effect on the baking qualities. Batter is a mixture of flour and liquid. Dough is a kneaded mixture of
flour and a liquid, such as water, milk, beer or (olive) oil, and optionally other ingredients such as eggs, a leavening
agent (such as yeast or baking powder) and a flavoring, such as salt. The mixture can be kneaded both manually and
mechanically. A dough according to the invention comprises dough for the preparation of a wide range of (baked) food
such as bread, pastry, cookies, pizza, pasta, noodles, etc. The invention also provides risen dough comprising a flour
according to the invention. For this purpose, a mixture comprising flour according to the invention, a liquid and a leavening
agent is kneaded to a dough according to the invention. Then, the dough is stored for some time under conditions which
are favorable to rising, for instance in a draft-free, warm place. It has been found in practice that the amount of liquid
which needs to be added to Teff flour in order to eventually obtain a good baking product is larger than normally used
with different grains or flours (also see examples hereinbelow). Therefore, the processing of Teff will involve batter rather
than dough.

[0023] A gluten-free dough according to the invention can be prepared from the Teff flour described hereinabove. A
mixture of this Teff flour and flour of one or more other gluten-free crops, such as a mixture of Teff flour and buckwheat
flour, rice flour, potato flour, arrowroot flour and/or corn flour is also suitable. The invention thus provides a flour which
is gluten-free and which meets the demands on flour products of the modern western consumer. These products are
suitable for all consumers and particularly for people with gluten intolerance. Such products contain less than 20 ppm,
preferably less than 5 ppm, more preferably at most 1 ppm of gluten.

[0024] In addition, the invention provides a method for baking a product comprising the steps of: a) preparing a dough
or batter by mixing a flour according to the invention with a liquid (for instance water, milk, beer or oil) and optionally a
leavening agent; b) kneading this dough in a desired shape and c) heating the dough for some time.

[0025] With the use of a gluten-free flour according to the invention, and if, during preparation, contamination with a
gluten-containing product is prevented, the invention further provides a method for baking a gluten-free product.
[0026] The invention provides a food product or a luxury food product comprising a flour according to the invention.
A food product or luxury food product according to the invention may be both gluten-free and gluten-containing. The
Teff flour component in such a flour comprises preferably at least 0.005% iron, at least 0.14% calcium, and at most 0.8%
mineral (iron)-binding substances. The eventual concentration of these substances will depend on the amount of Teff
flour used relative to the other components used. The food product or luxury food product may have a solid or a liquid form.
[0027] A food product according to the invention is, for instance, a baked product prepared according to a method of
the invention, such as bread, pastry, cookies, crackers, biscuit, food bars, cornflakes, breadcrumbs, or a drink prepared
from flour according to the invention. A food product or luxury food product according to the invention may also be
prepared from unground grain belonging to the genus Eragrostis, preferably Eragrostis tef, characterized in that the
falling number of the grain is at least 250, preferably at least 300, more preferably at least 340, most preferably at least
380. Such grain can be obtained by letting the grain after-ripen. An example of such a product is a(n) (alcoholic) drink
such as beer prepared from Teff grain with a falling number of at least 250. Depending on the food application of the
grain, grain with a particular falling number can be chosen.

[0028] Other examples are extruded products or dry dough products comprising dough according to the invention, for
instance pastas (forinstance macaroni, spaghetti, tagliatelle, lasagna, etc.) and noodles (vermicelli, thin Chinese noodles,
chow mein, etc.). Due to the specific character of the Teff starches (it contains a large proportion of starch which is slowly
digestible), the flour or a food product according to the invention is excellently suitable for the stimulation of the natural
and thus desired flora in particularly the large intestine.

[0029] The invention further provides a pre-baked product comprising a flour according to the invention, such as pre-
baked bread which can be baked off at home by the consumer. This pre-baked product is usually marketed as a (deep-)
frozen product.

[0030] An advantage of food comprising a flour according to the invention is that Teff contains relatively high contents
of health-promoting nutrients compared to other grains, such as wheat, barley and millet. This is inter alia due to the
fact that the proportion of germ and brans in Teff grain is relatively large. For grains, carbohydrates form the most
prominent component in the food. Sports nutrition consists preferably at least for 60% of carbohydrates in the form of
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glucose (this is because they are most easily converted into energy). Carbohydrate sources can be categorized on the
basis of their Glycemic Index (Gl). The Gl expresses itself in the elevation of the blood sugar level with a predetermined
amount of a particular food product. Food products reach a Gl reaction value of between 0 and 100, where white bread
with a Gl of 70 is used as a reference. Food products with a long absorption time (lower intake rate) are called 'low GI’
food products (low Gl means a Gl lower than 55). Food products with a Gl which is higher than 70 are called ’high GI’
food products according to this method. For sportspeople, food with a high Gl is, on the one hand, attractive, since it
quickly results in available glucose. On the other hand, this initial elevation stimulates the secretion of insulin, so that
the glucose level also quickly drops again. This problem is particularly known after eating pasta products, a source of
carbohydrates which is very popular with sportspeople.

[0031] An unexpected advantage of food prepared from Teff flour according to the invention is that, although this food
has a high Gl, the glucose level remains high. These favorable properties of after-ripened Teff flour according to the
invention are possibly the result of the relative proportions of free sugars and undigested sugars (starch) in Teff. It has
been found that approx 20% (10-30%) of the carbohydrates in Teff belong to the rapidly degradable type, so that an
initially high blood sugar level is obtained. However, about half (35-65%) of the carbohydrates belong to the slowly
degradable type, causing a prolonged, constant conversion from starch into glucose. In this manner, the invention hence
provides a food (such as pasta or a sports bar) which is very suitable for people, such as (endurance) sportspeople,
who have a quick and prolonged need for carbohydrates. Such products are also referred to as "slow release energy"
products. Such a food is also excellently suitable for people with overweight problems who want to control their weight
by postponing the appetite. The invention also provides a food or luxury food containing Teff flour according to the
invention which, inter alia thanks to the low content of mineral-binding substances and the ’slow carbohydrates’ in Teff,
has a positive effect on health. For instance, a food according to the invention has a positive effect on the prevention or
treatment of (the symptoms of) anemia, diabetes and obesity. Particularly patients who suffer from diabetes type Il have
a need for slowly, gradually releasing carbohydrates/glucose.

[0032] The remaining amount of carbohydrates in Teff flour (approx 20-40%) are referred to as ’resistant’ carbohy-
drates, because they are not converted into glucose by the digestive system. However, it has been found that these
resistant carbohydrates are used as a food by microorganisms present in the intestine (intestinal flora), so that consuming
products prepared from Teff flour has a favorable effect on the composition and vitality of the intestinal flora, such as it
is, for instance, also obtained by consuming probiotics.

[0033] The above-mentioned percentages of the different types of carbohydrates in Teff flour are only indications, and
the eventual content in products prepared with Teff flour will depend on the type of flour (which Teff varieties the grain
comes from, how long it has after-ripened), whether mixtures of flours (with different Teff flour, with different gluten-free
or gluten-containing flour) have been used and how the preparation of the product has taken place (baking time, tem-
perature, additives).

[0034] The flour according to the invention, or the starch obtained therefrom, may also be used for different other
applications. This is because the invention further provides a coating comprising flour according to the invention and
food products which are at least partly provided with such a(n) (edible) coating, such as for instance cheese, French
fries or peanuts.

[0035] In a further embodiment of the invention, a method is provided for bindingrarcomposition of at least two com-
ponents, comprising the step of mixing these components with starch according to the invention. In relation to food, such
thickening agents may, for instance, be used in soups and sauces. However, such a composition may also be used as
a binding agent in a pharmaceutical composition such as a tablet, a capsule or a coated tablet. It is known that some
medicines with binding agents based on gluten-containing starch cause problems for some celiac disease patients. By
using starch of a gluten-free flour according to the invention (Teff flour optionally mixed with a different gluten-free flour),
a method is now provided to obtain a composition which is also suitable for persons with a gluten intolerance. Also, such
a starch can be gsedwithradvantagerforbindingraicosmeticicomposition, such as a facial powder.

[0036] In summary, it can be stated that the products and methods of the invention make it possible to provide food
products with an eating value (taste, smell, texture, structure) acceptable in the western world which can be used as
functional food. Particularly important are:

a) the gluten-free aspect, so that celiac disease patients have a whole new range of food products at their disposal;
b) the unique composition of the carbohydrates, so that the food products are excellently suitable as food for diabetes
type Il patients, endurance sportspeople and as diet food (postponing appetite);

c) the relatively large amount of 'resistant carbohydrates’, so that the food products stimulate the intestinal flora;
d) the great amount of iron and the virtual absence of mineral-binding substances, so that anemia is prevented; and
e) the large amount of free minerals, such as Ca, Mg, Mn and K, which help with the rapid recovery of the body
after a great physical achievement.
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[0037]

Fig. 1 shows the relationship between the falling number of Teff flour and the quality of bread prepared with the flour

as described in Example 1.

EXAMPLE 1

[0038] The relationship between the falling number of Teff flour and the baking quality was investigated by preparing
a series of breads of Teff flour with different falling numbers in the range of 150 to 580 and then assessing the properties

of the bread.

[0039] The standard baking test of Teff bread was carried out as follows, where the Teff flour was ground fine in a pin

EP 1 646 287 B1

mill until minimally 70% of the Teff flour passed a sieve with a pore size of 100 microns:

Recipe:
[0040]
INGREDIENTS WEIGHT PERCENTAGES | WEIGHT IN GRAMS
Teff flour 100.00 500.00
Citric acid 0.20 1.00
Chicken egg white powder 4.50 22.50
Water (30°C) 110.00 550.00
Yeast 6.00 30.00
Method:
[0041]

*  Mix dry components

¢ Combine water and yeast in basin

* Add dry components to water/yeast mixture
e Make batter in beating machine

e Beat for two minutes in lowest acceleration

e Beat for approx three minutes in high acceleration

*  Scoop batter into two cake tins of 450 gram
e Let batter rise to edge of cake tin

S

e Bake in oven of approx 235°C for approx 20 minutes

¢ Remove and cool

[0042] Assessment of baking product: Each dough/bread was assessed for color, batter firmness, rising speed,
rising height, oven rise, baking nature, bread height, bread structure, smell and taste. The assessment is a weighed

average on a scale of 1 to 10.

EXAMPLE 2

[0043] By way of illustration of the invention, this example show two formulations for the preparation of bread from a

flour mixture of Teff flour and other flours.

White bread

[0044] 5000 g of Teff Bread Mix White, 3500 g of water (approx 30°C), 275 g of yeast, 275 g of margarine, 275 g of
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olive oil. Ingredients of Teff Bread Mix White: Teff flour (41 wt.% with a falling number of 380 or more), corn starch, whole
egg powder, tapioca flour, maltodextrin, soy flour, dextrose, salt, leavening agents (E500a, E450 or other stabilizers),
citric acid (E330), emulsifiers and thickening agents (E412, E440, E466, E482).

Brown bread

[0045] 5000 g of Teff Bread Mix Brown + seeds, 3250 g of water (approx 30°C), 300 g of yeast, 300 g of margarine,
250 g of olive oil. Ingredients of Teff Bread Mix Brown + seeds: Teff flour (36%), corn starch, sunflower seeds, whole
egg powder, linseed, sesame seed, tapioca flour, maltodextrin, soy flour, dextrose, salt, leavening agents (E500a, E450),
citric acid (E330), emulsifiers and thickening agents (E412, E440, E466, E482).

[0046] Method: A batter was prepared in a planetary mixer with butterfly. The yeast was dissolved in water. All
ingredients were slowly mixed for approx 2 minutes and intensively mixed for approx 7 minutes (highest acceleration).
The batter was dosed in a tin and, after approx 35 minutes of after-rising, baked for approx 30 minutes at a temperature
of approx 230°C. Rising time, oven temperature and baking time are indicative.

Example 3

TEFF GLUTEN-FREE 'SPRITS’ (DUTCH SHORTCAKE COOKIE) PIECES

Recipe:
[0047]
INGREDIENTS PERCENTAGES % | WEIGHT IN GRAMS

Teff flour (Teff Flour White) 100.00 1000.00
Margarine 95.00 950.00
Soft brown sugar 42.00 420.00
Grated lemon 5.00 50.00
Egg 30.00 300.00
Xanthan gum (E415) 0.50 5.00

Method:

[0048]

¢ Make a ground piping dough

e Stir butter until creamy

e Add soft brown sugar, grated lemon and egg and beat until smooth
e Mix Teff flour with xanthan gum and add in parts

* Pipe directly onto lightly greased plate, approx 4 cm wide

e Bake at approx 180°C

e Baking time approx 25-30 minutes

e Cutat approx 9 cm

* Remove

¢ Result approx 60 pieces, baked weight approx 30 grams per piece

[0049] The given oven temperature and baking time are indicative.
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Example 4

TEFF BREAD ORIGINAL

Recipe:
[0050]
INGREDIENTS PERCENTAGES % | WEIGHT IN GRAMS

Teff flour (Teff Flour White or Dark) 100.00 2000
Milk powder 4.00 80
Baking powder (karam Dethmers) 2.00 40
Salt 1.50 30
Sugar 2.00 40
Xanthan gum (E415) 0.50 10
CMC 1.00 20
Lecithin 1.00 20
Citric acid 0.30 6
Eggs 70.00 1400
Water (approx 30°C) 50.00 1000
Yeast 6.00 120
Margarine 7.00 140

Method:

[0051]

* Make a batter

*  Mix dry components

¢ Combine water, eggs and yeast in basin

e Add dry components thereto

e Add margarine

* Beat for two minutes in lowest acceleration

e Beat for approx seven minutes in high acceleration

e Scoop or pour batter into tins

¢ Rising time approx 30 minutes (to just below the edge)

e Bake in oven of approx 235°C
* Baking time approx 25 minutes
* Remove and cool

[0052]
Example 5

TEFF GLUTEN-FREE CAKE, FILLED

Recipe:

[0053]

The given rising time, oven temperature and baking time are indicative.
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[0054]
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INGREDIENTS

PERCENTAGES %

WEIGHT IN GRAMS

Teff Flour (Teff Flour White) 100.00 1000
Margarine 100.00 1000
Granulated sugar 100.00 1000
Eggs 100.00 1000
Karam (baking powder Dethmers) 2.50 25
Grated lemon 8.00 80
Raisins (washed) 80.00 800

¢ Method cold batter
e Beat margarine, sugar and grated lemon until light and fluffy
*  Mix sieved baking powder through Teff flour
e Gradually admix eggs

e  Spatulate raisins

*  Fill cake tins approx 380 grams

e Bake at approx 160°C

e Baking time approx one hour

* Remove and cool

[0055] The given baking temperature and baking time are indicative.

Example 6

TEFF GLUTEN-FREE CAKE

Recipe:

[0056]

Method:

[0057]

INGREDIENTS

PERCENTAGES %

WEIGHT IN GRAMS

Teff Flour (Teff Flour White) 100.00 1000
Margarine 100.00 1000
Granulated sugar 100.00 1000
Eggs 100.00 1000
Karam (baking powder Dethmers) 2.40 24
Grated lemon 8.00 80

¢ Method cold batter

10
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e Beat margarine, sugar and grated lemon until light and fluffy

* Mix sieved baking powder through Teff flour
¢ Gradually admix eggs

e Spatulate Teff mixture

e Fill cake tins approx 380 grams

e Bake at approx 160°C

* Baking time approx one hour

* Remove and cool

[0058] The given baking temperature and baking time are indicative.

Example 6

TEFF GLUTEN-FREE SPONGE CAKES

Recipe:
[0059]
INGREDIENTS PERCENTAGES | WEIGHT
Teff Flour (Teff Flour White) 50.00 250.00
Corn starch 50.00 250.00
Granulated sugar 100.00 500.00
Eggs 80.00 400.00
Egg yolk 20.00 100.00
Grated lemon 4.00 20.00
Vulkaan (baking powder) 1.10 6.00
Method:
[0060]

¢ Method warm batter

e  Stir sugar, eggs and grated lemon lukewarm and then whip until light and fluffy
¢ Mix sieved baking powder, Teff Flour and corn starch well

e  Spatulate Teff mixture

¢ Pipe (nozzle 2) onto greased and floured plates
*  Flour sponge cakes with powdered sugar

* Bake at approx 240°C on bottom plate!

e Baking time approx 5 minutes

* Remove and cool

[0061] The given oven temperature and baking time are indicative.

Example 7

TEFF GLUTEN-FREE 'KANO’S’ (DUTCH ALMOND FINGERS) AND 'RONDO’S’ (DUTCH ALMOND TARTLETS)

Recipe:

[0062]

11
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INGREDIENTS PERCENTAGES % | WEIGHT IN GRAMS
Teff Flour White or Dark 100.00 1000.00
Margarine 80.00 800.00
Soft brown sugar 65.00 650.00
Grated lemon 3.00 30.00
Egg 40.00 400.00
Karam (Dethmers) 0.60 6.00
Vulkaan (Dethmers) 0.40 4.00
Xanthan gum (E415) 0.50 5.00

Method:
[0063]
* Make a pastry

e Mix butter, soft brown sugar, grated lemon well
e Addegg

*  Mix baking powders and xanthan gum with Teff Flour and add

* Mix the whole to a cohesive dough
¢ Cool well and process

* Dough is less suitable for mechanical processing

*  Process into almond tartlet or almond finger
e Thickness of slices approx 5 mm

e Oven temperature approx 210°C

* Baking time approx 25-30 minutes

[0064] The given oven temperature and baking time are indicative.

Example 8
TEFF PANCAKES

Basic recipe:

[0065]
INGREDIENTS PERCENTAGES % | WEIGHT IN GRAMS
Teff Flour 100.00 500.00
Vanilla sugar 3.00 15.00
Salt 1.00 5.00
Baking powder (karam Dethmers) 1.00 5.00
Xanthan gum (E415) 0.50 2.50
Milk 300.00 1500.00
Egg 20.00 100.00
Citric acid 0.20 1.00
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Method:
[0066]

e Make a batter

*  Mix dry components

* Milk and egg in a basin

e Add dry components

¢ Make lump-free batter

e Bake in desired shape

* Many variations possible!

Example 9

TEFF GLUTEN-FREE 'PORTUGEESJES’ (DUTCH FRANGIPANE CAKES)

Recipe:
[0067]
INGREDIENTS PERCENTAGES % | WEIGHT IN GRAMS

Teff Flour (Teff Flour White) 100.00 1000.00
Margarine 90.00 900.00
Soft brown sugar 90.00 900.00
Grated lemon 4.00 40.00
Xanthan gum (E415) 1.00 10.00
Egg 67.00 670.00
Egg yolk 33.00 330.00

Method:

[0068]

e Make a warm cake batter

*  Whip eggs, egg yolk, soft brown sugar and grated lemon until light and fluffy
¢ Slowly mix the melted margarine through egg mass

¢ Mix xanthan gum through Teff Flour and spatulate well through mass

e Scrape down and spatulate again

* Pipe with a piping bag into lightly greased tins to just below the edge

e Bake in a oven of approx 220° C

* Baking time approx 10 to 12 minutes

* Remove and cool

[0069] The given oven temperature and baking time are indicative!
Example 10

TEFF BREAD, FILLED

Recipe:

[0070]
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INGREDIENTS PERCENTAGES % | WEIGHT IN GRAMS
Teff Flour (White or Dark) 100.00 2000
Milk powder 4.00 80
Baking powder (karam Dethmers) 2.00 40
Salt 1.50 30
Sugar 2.00 40
Xanthan gum (E415) 0.50 10
CMC 1.00 20
Lecithin 1.00 20
Citric acid 0.30 6
Eggs 70.00 1400
Water (approx 30 °C) 50.00 1000
Yeast 7.50 150
Margarine 7.00 140
Raisins 15.00 300
Currants 15.00 300
Browned pieces of hazelnut 10.00 200

Method:
[0071]

¢ Make a batter

*  Mix dry components

¢ Combine water, eggs, and yeast in basin

e  Add dry components

e Add margarine

* Beat for two minutes in lowest acceleration

e Beat for approx seven minutes in high acceleration

¢ Slowly admix raisins, currents and browned pieces of hazelnut
e Scoop or pour batter into tins

¢ Rising time approx 30 minutes (to just below the edge)
e Bake in oven of approx 235° C

e Baking time approx 25-30 minutes

* Remove and cool

[0072] The given rising time, oven temperature and baking time are indicative.
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Claims

10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

A flour of a grain belonging to the genus Eragrostis, preferably Eragrostis tef, characterized in that the falling
number of the grain at the moment of grinding is at least 250, preferably at least 300, more preferably at least 340,
most preferably at least 380.

A flour according to claim 1, characterized in that the grain has after-ripened.

A flour according to claim 2, characterized in that the falling number of the grain at the moment of grinding is at
least 1.01 times higher than at the moment of harvesting the grain, preferably at least 1.05, more preferably at least
1.20 and still more preferably at least 1.30 times higher.

A flour according to any one of the preceding claims, characterized in that the grain is gluten-free.

A flour according to any one of the preceding claims, wherein the grains has been ground at least 4, preferably at
least 6, more preferably at least 8 weeks after harvesting.

A flour according to any one of the preceding claims, wherein the falling number of the grain at the moment of
grinding is substantially stable for at least 2-3 weeks.

A flour according to any one of the preceding claims, wherein the grain is so finely ground that an essential part of
the flour can pass through a sieve with a pore size of at most 150 microns, preferably at most 120 microns, more

preferably at most 100 microns.

A flour according to any one of the preceding claims, wherein the grain contains at least 0.005% iron, and/or at least
0.14 % calcium, and/or at most 0.8% mineral-binding substance.

A flour according to any one of the preceding claims, wherein the flour comprises 10-30% rapidly degradable
carbohydrates, 35-65% slowly degradable carbohydrates and 20-40% resistant carbohydrates, said percentages
calculated relative to the total content of carbohydrates.

A flour according to any one of claims 1-9, wherein the grain comprises a mixture of grains.

A flour according to claim 10, wherein the mixture consists for 5-99% of flour of a grain with a falling number higher
than 400, preferably higher than 420, more preferably higher than 450.

A flour according to claim 11, wherein, for the remaining part, the mixture consists of flour of a grain with a falling
number lower than 400, preferably lower than 350.

A flour according to claim 10, wherein the mixture consists for 5-99% of grain which has after-ripened for a long
time, preferably more than 4 weeks, more preferably more than 8 weeks, and, for the remaining part, consists of

grain which has after-ripened for a short time, preferably fewer than 4 weeks, more preferably fewer than 2 weeks.

A flour comprising a flour according to any one of claims 1-13 mixed with flour of a gluten-free crop, preferably
selected from the group comprising potato, corn, rice, arrowroot, buckwheat and quinoa.

A flour comprising a flour according to any one of claims 1-14 mixed with flour of a gluten-containing crop, preferably
selected from the group comprising wheat, barley, rye and oat.

A dough or batter comprising flour according to any one of claims 1-15.

A gluten-free dough or batter comprising flour according to any one of claims 1-14.

A food product comprising flour according to any one of claims 1-15.

A method for baking a product comprising the steps of: a) preparing a dough or batter by mixing a flour according

to any one of claims 1-15 with a liquid and, optionally, a leavening agent; b) kneading said dough in a desired shape;
and c) heating the dough for some time.
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A method for baking a gluten-free product, comprising: a) preparing a dough or batter by mixing a flour according
to any one of claims 1-14 with a liquid and, optionally, a leavening agent; b) kneading said dough in a desired shape;
and c) heating the dough for some time.
A baked product prepared according to the method of claim 19 or 20.

A gluten-free baked product according to the method of claim 20.

A baked product according to claim 21 or 22, wherein the product contains at least 0.005% iron, at least 0.14%
calcium and at most 0.8% mineral-binding substance.

An extruded product comprising dough according to claim 16 or 17.

A coating comprising flour according to according to any one of claims 1-15.

A food product at least partly provided with a coating according to claim 25.

A food product or luxury food product prepared from unground grain belonging to the genus Eragrostis, preferably
Eragrostis tef, characterized in that the falling number of the grain at the moment of the preparation is at least

250, preferably at least 300, more preferably at least 340, most preferably at least 380.

A method for bindingrarcomposition, preferably a pharmaceutical or a cosmetic'composition, of at least two com-
ponents, comprising the mixing of said components with starch of a flour according to any one of claims 1-15.

Use of a flour according to any one of claims 1-15 or a dough or batter according to claim 16 or 17.

Patentanspriiche

1.

Mehl eines Korns, das zur Gattung Eragrostis gehort, vorzugsweise Eragrostis tef, dadurch gekennzeichnet,
dass die Fallzahl des Korns zum Zeitpunkt des Mahlens wenigstens 250, vorzugsweise wenigstens 300, besonders
bevorzugt wenigstens 340 und am meisten bevorzugt wenigstens 380 betragt.

Mehl gemaR Anspruch 1, dadurch gekennzeichnet, dass das Korn nachgereift ist.

Mehl gemaly Anspruch 2, dadurch gekennzeichnet, dass die Fallzahl des Korns zum Zeitpunkt des Mahlens
wenigstens 1,01-mal so grof} ist wie zum Zeitpunkt des Erntens des Korns, vorzugsweise wenigstens 1,05-mal,
besonders bevorzugt wenigstens 1,20-mal und ganz besonders bevorzugt wenigstens 1,30-mal so groR3.

Mehl gemaR einem der vorstehenden Anspriiche, dadurch gekennzeichnet, dass das Korn glutenfrei ist.

Mehl gemaf einem der vorstehenden Anspriiche, wobei die Kérner wenigstens 4, vorzugsweise wenigstens 6 und
besonders bevorzugt wenigstens 8 Wochen nach dem Ernten gemahlen wurden.

Mehl gemaf einem der vorstehenden Anspriiche, wobei die Fallzahl des Korns zum Zeitpunkt des Mahlens wenig-
stens 2-3 Wochen lang im Wesentlichen stabil ist.

Mehl gemaR einem der vorstehenden Anspriiche, wobei das Korn so fein gemahlen ist, dass ein wesentlicher Anteil
des Mehls durch ein Sieb mit einer Porengrée von hoéchstens 150 wm, vorzugsweise hoéchstens 120 pm und
besonders bevorzugt héchstens 100 wm treten kann.

Mehl gemaR einem der vorstehenden Anspriiche, wobei das Korn wenigstens 0,005% Eisen und/oder wenigstens
0,14% Calcium und/oder hochstens 0,8% mineralbindende Substanz enthalt.

Mehl gemaR einem der vorstehenden Anspriiche, wobei das Mehl 10-30% schnell abbaubare Kohlenhydrate,

35-65% langsam abbaubare Kohlenhydrate und 20-40% resistente Kohlenhydrate umfasst, wobei die Prozentwerte
relativ zum Gesamtgehalt an Kohlenhydraten berechnet sind.
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Mehl gemaR einem der Anspriiche 1-9, wobei das Korn ein Gemisch von Kornsorten umfasst.

Mehl gemaR Anspruch 10, wobei das Gemisch zu 5-99% aus einem Mehl eines Korns mit einer Fallzahl von uber
400, vorzugsweise Uber 420 und besonders bevorzugt Gber 450 besteht.

Mehl gemaR Anspruch 11, wobei der Rest des Gemischs aus Mehl eines Korns mit einer Fallzahl von weniger als
400, vorzugsweise weniger als 350, besteht.

Mehl gemaR Anspruch 10, wobei das Gemisch zu 5-99% aus Korn besteht, das wahrend einer langen Zeit, vor-
zugsweise mehr als 4 Wochen, besonders bevorzugt mehr als 8 Wochen nachgereift ist, und der Rest aus Korn
besteht, das nur kurze Zeit, vorzugsweise kirzer als 4 Wochen, besonders bevorzugt kirzer als 2 Wochen, nach-
gereift ist.

Mehl, das ein Mehl gemaf einem der Anspriche 1-13 umfasst, das mit Mehl einer glutenfreien Feldfrucht gemischt
ist, die vorzugsweise aus der Gruppe ausgewahlt ist, die aus Kartoffel, Mais, Reis, Pfeilwurz, Buchweizen und
Quinoa besteht.

Mehl, das ein Mehl gemaf einem der Anspriiche 1-14 umfasst, das mit Mehl einer glutenhaltigen Feldfrucht gemischt
ist, die vorzugsweise aus der Gruppe ausgewabhlt ist, die aus Weizen, Gerste, Roggen und Hafer besteht.

Teig oder Ruhrteig, der Mehl gemal einem der Anspriiche 1-15 umfasst.

Glutenfreier Teig oder Rihrteig, der Mehl gemaR einem der Anspriiche 1-14 umfasst.

Nahrungsmittel, das Mehl gemaR einem der Anspriiche 1-15 umfasst.

Verfahren zum Backen eines Produkts, das die folgenden Schritte umfasst: a) Herstellen eines Teigs oder Riihrteigs
durch Mischen eines Mehls gemaR einem der Anspriiche 1-15 mit einer Flissigkeit und gegebenenfalls einem
Treibmittel; b) Kneten des Teigs in einer gewtinschten Form; und c) Erhitzen des Teigs wahrend einer bestimmten
Zeit.

Verfahren zum Backen eines glutenfreien Produkts, umfassend: a) Herstellen eines Teigs oder Rihrteigs durch
Mischen eines Mehls gemaR einem der Anspriiche 1-14 mit einer Flissigkeit und gegebenenfalls einem Treibmittel;
b) Kneten des Teigs in einer gewiinschten Form; und c) Erhitzen des Teigs wahrend einer bestimmten Zeit.
Backware, hergestellt nach dem Verfahren von Anspruch 19 oder 20.

Glutenfreie Backware, hergestellt nach dem Verfahren von Anspruch 20.

Backware gemaf Anspruch 21 oder 22, wobei das Produkt wenigstens 0,005% Eisen, wenigstens 0,14% Calcium
und hochstens 0,8% mineralbindende Substanz enthalt.

Extrudiertes Produkt, das Teig gemaR Anspruch 16 oder 17 umfasst.

Beschichtung, die Mehl gemaf einem der Anspriiche 1-15 umfasst.

Nahrungsmittel, das wenigstens zum Teil mit einer Beschichtung gemaf Anspruch 25 versehen ist.
Nahrungsmittel oder Luxusnahrungsmittel, das aus ungemahlenem Korn hergestellt ist, das zur Gattung Eragrostis
gehort, vorzugsweise Eragrostis tef, dadurch gekennzeichnet, dass die Fallzahl des Korns zum Zeitpunkt der
Herstellung wenigstens 250, vorzugsweise wenigstens 300, besonders bevorzugt wenigstens 340 und am meisten
bevorzugt wenigstens 380 betragt.

Verfahren zum Binden einer Zusammensetzung, vorzugsweise einer pharmazeutischen oder kosmetischen Zu-
sammensetzung, von wenigstens zwei Komponenten, umfassend das Mischen der Komponenten mit Starke eines

Mehls gemaf einem der Anspriiche 1-15.

Verwendung eines Mehls gemaf einem der Anspriiche 1-15 oder eines Teigs oder Riihrteigs gemaR Anspruch 16
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oder 17.

Revendications

10.

1.

12,

13.

14.

15.

16.

17.

Farine d’'un grain appartenant au genre Eragrostis, de préférence, Eragrostis tef, caractérisée en ce que l'indice
de chute du grain au moment du broyage est d’au moins 250, de préférence, d’au moins 300, plus préférablement,
d’au moins 340, et de maniére préférée entre toutes, d’au moins 380.

Farine selon la revendication 1, caractérisée en ce que le grain est au stade d’aprés-maturation.

Farine selon la revendication 2, caractérisée en ce que l'indice de chute du grain au moment du broyage est au
moins 1,01 fois supérieur a celuiau moment de la récolte du grain, de préférence, au moins 1,05, plus préférablement,
au moins 1,20 fois et plus préférablement encore, au moins 1,30 fois supérieur.

Farine selon I'une quelconque des revendications précédentes, caractérisée en ce que le grain est sans gluten.

Farine selon 'une quelconque des revendications précédentes, dans laquelle les grains ont été broyés au moins
4, de préférence, au moins 6, plus préférablement, au moins 8 semaines apres la récolte.

Farine selon I'une quelconque des revendications précédentes, dans laquelle l'indice de chute du grain au moment
du broyage est essentiellement stable pendant au moins 2-3 semaines.

Farine selon I'une quelconque des revendications précédentes, dans laquelle le grain est si finement broyé qu’'une
partie essentielle de la farine peut passer a travers un crible ayant une taille de mailles d’au plus 150 microns, de
préférence, d’au plus 120 microns, plus préférablement, d’au plus 100 microns.

Farine selon I'une quelconque des revendications précédentes, dans laquelle le grain contient au moins 0,005 %
de fer, et/ou au moins 0,14 % de calcium, et/ou au plus 0,8 % d’une substance se liant a un minéral.

Farine selon 'une quelconque des revendications précédentes, dans laquelle la farine comprend de 10 a 30 % de
glucides a dégradation rapide, 35 a 65 % de glucides a dégradation lente et 20 a 40 % de glucides résistants, lesdits
pourcentages étant calculés par rapport a la teneur totale en glucides.

Farine selon I'une quelconque des revendications 1 a 9, dans laquelle le grain comprend un mélange de grains.

Farine selon la revendication 10, dans laquelle le mélange se compose de 5 a 99 % de farine d’un grain ayant un
indice de chute supérieur a 400, de préférence, supérieur a 420, plus préférablement, supérieure a 450.

Farine selon la revendication 11 dans laquelle, pour le reste, le mélange se compose de farine d’un grain ayant un
indice de chute inférieur a 400, de préférence, inférieur a 350.

Farine selon la revendication 10, dans laquelle le mélange se compose de 5 a 99 % d’un grain récolté longtemps
apres maturation, de préférence, plus de 4 semaines, plus préférablement, plus de 8 semaines, et pour le reste, se
compose d’un grain récolté peu aprés maturation, de préférence, moins de 4 semaines, plus préférablement, moins
de 2 semaines.

Farine comprenant une farine selon I'une quelconque des revendications 1 a 13 mélangée avec une farine d’'une
culture sans gluten choisie, de préférence, dans le groupe comprenant la pomme de terre, le mais, le riz, I'arrow-

root, le sarrasin et le quinoa.

Farine comprenant une farine selon I'une quelconque des revendications 1 a 14 mélangée avec une farine d’'une
culture contenant du gluten choisie, de préférence, dans le groupe comprenant le blé, I'orge, le seigle et I'avoine.

Pate comprenant la farine selon I'une quelconque des revendications 1 a 15.

Pate sans gluten comprenant la farine selon I'une quelconque des revendications 1 a 14.
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Produit alimentaire comprenant la farine selon 'une quelconque des revendications 1 a 15.
Procédé de cuisson d’'un produit comprenant les étapes consistant a : a) préparer une pate en mélangeant une
farine selon I'une quelconque des revendications 1 a 15 avec un liquide et, éventuellement, un levain ; b) pétrir
ladite pate pour obtenir une forme souhaitée ; et c) chauffer la pate pendant un certain temps.
Procédé de cuisson d’un produit sans gluten, comprenant les étapes consistant a : a) préparer une pate en mélan-
geant une farine selon I'une quelconque des revendications 1 a 14 avec un liquide et, éventuellement, un levain ;
b) pétrir ladite pate pour obtenir une forme souhaitée ; et ¢) chauffer la pate pendant un certain temps.
Produit cuit préparé selon le procédé de la revendication 19 ou 20.

Produit cuit sans gluten selon le procédé de la revendication 20.

Produit cuit préparé selon la revendication 21 ou 22, dans lequel le produit contient au moins 0,005 % de fer, au
moins 0,14 % de calcium, et au plus 0,8 % d’'une substance se liant a un minéral.

Produit extrudé comprenant la pate selon la revendication 16 ou 17.

Enrobage comprenant la farine selon I'une quelconque des revendications 1 a 15.

Produit alimentaire au moins partiellement pourvu d’'un enrobage selon la revendication 25.

Produit alimentaire ou produit alimentaire de luxe préparé a partir d’'un grain non broyé appartenant au genre
Eragrostis, de préférence, Eragrostis tef, caractérisé en ce que l'indice de chute du grain au moment de la pré-
paration est d’au moins 250, de préférence, d’au moins 300, plus préférablement, d’au moins 340, et de maniéere
préférée entre toutes, d’au moins 380.

Procédé pour lier une composition, de préférence, une composition pharmaceutique ou cosmétique, d’au moins
deux composants, comprenant I'étape consistant a mélanger lesdits composants avec I'amidon d’une farine selon

I'une quelconque des revendications 1 a 15.

Utilisation d’une farine selon 'une quelconque des revendications 1 a 15 ou d’une pate selonlarevendication 16 ou 17.
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Figure 1

Relationship baking quality versus
Hagberg falling number

y = 5,2029Ln(x) - 23,729
R =0,6796

Judgement baking quality

falling number
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