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Abstract

Any criminal cases disposing procedure attempts o increase the efficiency of the criminal
Justice system and (o protect constitutionally as well as internationally recognized rights of
accused persons. In line with this, it is to realize all accused persons' rights in general and
the speedy trial rights in particular that the government introduced RTD not to mention the
desire to make criminal justice system efficient and effective. However, usually attaining
these two objectives at the same time is difficult if not impossible. Even worse there are cases
when the two interests come in conflict with each other. It is not a cliché that when undue
emphasis is given to the efficiency of criminal proceedings, the rights of accused persons will
be compromised. This is so because if accused persons are given a chance to exercise all the
rights at their disposal, adjudication of criminal cases will take longer period of time making

the criminal justice system less efficient.

This research paper, as its title promises, tries to examine to what extent the above stated
Jacts have been reflected in RTD proceedings. Of course, after its introduction, RTD has
managed to decrease criminal cases backlog. However, the research reveals that this resull
is obtained at the cost of accused persons’ rights. Although RTD is basically introduced 1o
ensure the speedy trial right of accused person, the extreme hurried nature of the proceeding
accompanied by the absence of laws governing same have resulted in compromising the right
lo be tried within reasonable time itself and other fair trial aspects of accused person’s rights
which include the right to presumed innocent, the right to bail, the right to prior notification
of charge, the right to demand adjournment of criminal proceedings, the right to defend
oneself and defense counsel. To bring this phenomenon to an end, this paper recommends the
pertinent government organs lo issue a detailed law which regulates and delimits the scope
of application of RT'D and at the same time takes into consideration those rights put at risk
as a resull of the application of RTD. In the mean time, the paper urges judges and public

prosecutors to refrain from treating RTD cases different from other ordinary criminal cases.

Key terms and phrases: RTD, Human Rights, Accused Persons, Rights of Accused Persons.



CHAPTER ONE
RESEARCH PROPOSAL

1.1Introduction

The need to dispose criminal matters within the shortest possible time has been there ever
since adjudication of criminal case started. Through time this demand crystallized itself and
acquired status of right called the right to speedy trial. It is in the 12" century that for the first
time the right appeared in a legal code enacted by King Henry I."' One of the provisions in
this code guarantees speedy justice to all litigants. Later the right was also articulated‘ in the
document known as the Magna Carta (121 5).2Art.40 of this document states, “To no one will
we sell, to no one will we deny or delay right of justice.” Since then the right started to

appear on various independence declarations.

However, considerable attention and efforts towards making world wide application of the
right was ventured after the Second World War. Since then the right has been recognized in
different international human rights instruments such as the UDHR? and the ICCPR®. But this
wide recognition could not give it crystal clear definition nor did it delimit its proper scope.
Expressing this feature of the right one author said “the right is so amorphous, slippery and
generally difficult to vindicate as a result of which courts have not applied it consistently in
legal cases.” Due to this nature of the right, usually the right is subject to abuse of
discretionary power by the law enforcement officials to the detriment of the interest of the

accused.

With all its defects, the right is also well entrenched in the Ethiopian legal system. To
this effect various provisions in the FDRE Constitution® and the CPC have been

incorporated. The CPC has provided detail  provisions to give  effect to

! Speedy Trial Encyclopedia, available at www/lawencyclopedia.com,accessed on December 23/2010.

2 Right to Speedy Trial —Problems and Solution available at http://www.legalserviceindia.com/article/1297-right
-to speedy-Trial.html accessed on January 24/2011.

3 UDHR, art.10.

* ICCPR,art.9(3).

5 Brian P.Brooks,A New Speedy Trial Standard for Barker v.Wingo: Reviving a Constitutional Remedy in an
Age of Statute,the University of Chicago Law Review,Vol.62,No.2,(spring 1994),p.587 as cited in Tsehai
Wada, Timely Disposition of Criminal Cases in Ethiopia, (here in after Tsehai, Timely Disposition)Journal of
Ethiopian Law, Vol.24 No.1,p.51.

® FDRE Constitution, art.19 and 20.




constitutionally recognized rights. With a view to ensuring speedy trial of accused persons.
the criminal procedure code restricts the time period that should be devoted to
investigations’, with in which a charge should be instituted® and grounds of adjournments’.
Despite these extensive limitations, more often than not criminal cases take unreasonably
long period of time. Different researches conducted in the area have shown that on average
one criminal case takes four years and one month period beginning from investigation till the
end of its final disposition.'” This fact remains to be one of the outstanding grounds on which

the judiciary in Ethiopia has been criticized by many.

With a view to bring an end to the criticism, Comprehensive Justice Reform Program has
been launched by the incumbent government. As part of the reform program, the Federal
Government has prepared BPR document which deals with every forms of services being
delivered by civil service institutions. This document sets different time limit with in which
criminal cases should be disposed of. To give effect to this time limit, an aspect of criminal
procedural matter which is alien to Ethiopian legal system, called RTD, has been introduced.
Under this procedure, a suspect will be tried soon after the incident which brings criminal
liability occurred. This paper tries to analyze the impact of this mode of adjudicating criminal

cases on the rights of accused persons.

1.2 Back ground of the Study

It has been two years since RTD as one means of disposing criminal cases is put in place.
Ever since its implementations, it has attracted the attention of many stakeholders. Many
applauded the time with in which criminal justice started to be rendered. Some even dared to
say that the maxim “justice delayed is justice denied’ as the saying goes has become part of
Ethiopian legal system history. Of course, no one would deny that it has managedllo realize
the speedy trial right of accused persons. On the other hand, there are initial reflections on the

new procedure doubting its consistency with other rights of the accused persons. To take

" CPC, art.37(1).

1d. art.109(1).

?1d. art.94.

' Centre for International Legal Cooperation, Comprehensive Justice System Reform Program, Baseline
Research Report (Addis Ababa: FDRE Ministry of Capacity Building, 2005) (here in after Comprehensive Basc
Line Research Report), P.196.



either of the sides, the writer has had an informal discussion with public prosecutors working
on the subject at hand and practicing lawyers. These discussions let the writer know some
complicated issues that might be raised on RTD procedure. It is with this background

information that the idea of undertaking research on RTD came to my mind.

1.3 Statement of the Problem

Timely disposition of criminal cases principally promotes the interest of the accused. That is
why most of the time the right to speedy trial is mentioned with respect to rights of accused
persons. Of course, the benefit of timely disposition of criminal cases is not limited to
accused persons. Failure to dispense justice at the earliest possible time erodes the public
confidence on the judicial system of the country.!' Furthermore, unduly prolonged cases
negatively affect the economy of the country as criminal cases are supposed to be run by

. . ; " 12
government expenditures thereby resulting in human and material wastage.

However, all the stated benefits of speedy trial should not be carried out at the expense of
other equally important rights of accused persons. Justice requires accused persons to enjoy
all other human rights recognized in different human right instruments during criminal
proceedings. Otherwise if other rights of accused persons are denied under the guise of
speedy trial, it will necessarily affect the outcome of the proceeding. The need to equally
uphold all rights of accused persons looms larger when one takes into consideration the
parties to a criminal proceeding. Any criminal litigation essentially involves two unequal
parties: a government in its inherent capacity and a suspected individual. In order to narrow
down this glaring inequality that accused persons are bestowed with extensive rights to be
exercised during any criminal proceeding.'? Failure to observe these rights will give undue
advantage 1o a state there by giving ample opportunity for injustice to prevail. This neither
promotes the interest of the public nor does it increase public confidence on the judiciary.

Thus, to strike the balance it is necessary to set speed limit to speedy trial itself. Emphasizing

" Wondwossen Demissie(ed.)Human Rights in Criminal Proceedings: Normative and Practical Aspects,(here in
after Wondwossen(ed.), Human Rights in Criminal Proceedings) Editorial Note, Ethiopian Human Rights Law
Series, Vol.Ill p.2.

" Ibid.

" Some of these rights are the right to be presumed innocent, the right to bail, the right to be represented by
legal counsel, the right to defend oneself, the right to full access to any evidence presented against them, the
right to be tried within reasonable time, etc.



the need to strike the balance between the right to speedy trial and other rights of accused
person’s one court said “surely we are not to go back to the system wherein an offender on

Tuesday was tricd on Wednesday and hanged on Thursday™"!

[t is taking into consideration this fact that the problem of RTD comes to picture. It is
commendable to introduce this procedure to ensure the enforcement of speedy trial of
accused persons. However, at the same time, it is equally important to make sure that the
implementation of this procedure does not compromise other constitutionally recognized
rights of accused persons. It is submitted that when a case is disposed swiftly, some injustices
to parties to the litigation are bound to occur. It is this fact that gives rise to an old saying
which goes “justice rushed is justice ruined’. This research tries to reflect on to what extent

this saying explains what is happening in the implementation process of RTD.

1.4 Literature Review

As said time and again, RTD as one means of disposing criminal cases is a recently
introduced procedure. Due to this fact, it has not yet attracted the attention of scholars to the
extent of inducing them to write on it. And hence one will not find literature directly dealing
with it. In relation to the subject matter at hand, the available literature is dominated by the
well known right of accused persons-the right to speedy trial. Despite this, Tsehai Wada in
his recently published article in Journal of Lthiopian Law Vol.24 No.lentitled “Timely
Disposition of Criminal Cases in FEthiopia” has touched up on it. In this article. he
appreciated the introduction of RTD procedure as it shortens the time required to process
criminal cases.”” However, he also urged the need to undertake research to gauge whether the

process has actually benefited accused individuals or not.

Moreover, Tesfaye Meressa in his senior paper entitled “The Effect and Challenges of RTD
Technique on Flagrant Offences™ has explained the potential role RTD has in reducing the
huge case back log of criminal files. To this effect, he said that RTD if properly managed, as

one part ol case management technique, will help to solve the long lived problem of the

*'}As cited in I'schai. Timely Disposition, supra note 5, p.55.
" 1d. p.50-89.



' In the same paper.

Ethiopian criminal justice system i.e. delay in disposing criminal cases.
he also identified the rights of accused persons such as the right to bail, counsel and fair trial

which are negatively affected by the application of RTD."”

1.5 Objective of the Study

1.5.1General objective:

The research principally assesses the application of RTD as one means of disposing criminal
cases in light of the fundamental constitutional rights of accused persons.

1.5.2 Specific objectives:

~ To explain the essence of RTD.

» To elaborate factors which necessitated the adoption of RTD.

» To assess the constitutionality of RTD.

» To determine the scope of application of RTD.

~ To identily the procedures involved in RTD.

~ To analyze to what extent R1D goes in line with accused  persons’ rights such as the
right to be presumed innocent, bail right, the right to counsel, the right to speedy trial ,the
right to bring (adduce) evidence in their favor.

» lTo point out areas where violations of accused person’s rights occur during the
implementation of RTD procedure and forward possible suggestions and recommendations
on measurcs that should be taken with view to avoid human rights violations during

implementation of the procedure.

1.6 Research Questions

~ Whatis RTD?

» What are the justifications behind the adoption of RTD?

» Does RTD uphold fundamental rights of accused persons? To what extent is it amenable
to promoting constitutionally granted right of accused persons? Would the procedure uphold

the due process right of accused persons? Has the procedure managed to reduce time required

“’ Tesfaye Meressa, The Effect and Challenges of RTD Technique on Flagrant Offences. (unpublished). p.19.
' 1d. pp.40-43.



to process criminal cases at the cost of accused persons’ right? How speedy should a speedy
trial be?
» Does the application of RTD have legal ground? Is it constitutional?

» What are the procedures involved in RTD proceedings?

1.7 Research Methodology
In undertaking the research, qualitative research method has been used. In line with this

methodology, the research mainly relies on four sources of data.

First, for the conceptual understanding of RTD, policy instruments, working papers and
legislative instruments related to RTD have been analyzed. Moreover, international human
rights instruments as interpreted by human rights monitoring and enforcing organs have been

considered. To complement this, books, periodicals and internet sources have been consulted.

The second category of source of data is information obtained from the concerned officials
such as judges, public prosecutors, pertinent individuals from research department of the
Ministry of Justice and prisoners convicted under these procedures. And to this effect,

interview as tool of collecting data has been employed.

The third category of source of data is case. Real cases decided by courts using RTD

procedures have been used.

The fourth source of data is observation. To complement information obtained through the

above tools of data collection. the researcher has observed RTD benches.

1.8 Significance of the Study

Given the scarce resources of materials on the area under consideration, the rescarch will
have a modest contribution in adding to the body of knowledge relating to RTD. Connected
to this, it is also hoped that the research will serve as a resource base for academicians
who are interested in carrying out further research on the implementation of RTD. It
provides an opportunity to develop it and utilize it in legal discourse. Putting it otherwise,

the answer to the question whether application of RTD procedure as means of entertaining



criminal cases violate constitutional rights of accused persons is not only of scholarly
relevance, but also and mainly of practical importance. As the number of cases to be
adjudicated under the real time procedure has continued increasing, the research would have
a significant contribution in this regard by indicating the proper way of handling the
procedure. Accordingly, it may provoke the re-examination of the practice related to RTD

and legislations, if any.

1.9 Scope of the Study

The research focuses on human rights implications of RTD procedures. Because of this, it
has not considered other procedures, if any, which can be used for adjudication of criminal
cases but at the same time affects human rights of accused persons. Moreover, for the
purpose of this research, only cases decided by courts located in Addis Ababa have been

analyzed.

1.10 Limitation of the Study

In undertaking the research, various challenges and limitations have been encountered. As
the concept is new to the Lthiopian legal system, the researcher has encountered acute
shortage of literature. This has hampered directly or indirectly the effectiveness of the
research. To ameliorate the problem, resort to other means of generating information
(interview) has been made. This source of information too has its own limitations. To
undertake interview with principal actors of RTD procedure, it is necessary to secure the
consent of the interviewees first. In the majority of cases, it was difficult to secure the
consent of all the interviewees. Even when they consented, it was problematic to find them at
the time agreed. Similar but different problems had been encountered while looking for
pertinent cases for the research. Moreover, financial and time constraints have frustrated the

research work.

1.11 Research Ethics
A research which involves human being as a participant needs to be guided by ethical
considerations. In line with this, during the undertaking of the research, research participants

have been informed about the purpose of the study. After this, effort to secure their free



consent has been attempted. Then, the interview has been conducted respecting all the rights
of the interviewees. Whenever it becomes necessary, the identities of the interviewee have
been kept secret. And also, all the information acquired through the interview has been used

only for the purpose of research and shall remain confidential.

1.12 Organization of the Paper
As mentioned above, this paper is aimed at assessing the impact of RTD on the rights of
accused persons. To achieve this objective, the paper has been divided into four distinct

chapters.

The first chapter is, basically, devoted to introduce readers with the background, statement of

the problem, objective, significance and limitation of the research.

The second chapter, generally, provides the historical development of RTD and the need to
introduce it to the Ethiopian legal system. Moreover, this chapter appraises RTD in light of
the criminal justice system models, its scope of application and procedure involved in it. It
also assesses the constitutionality of RTD. Finally, the chapter describes how R'TD is treated

under the Federal Draft CPC.

The third Chapter, claborates some of the rights such as the right to be presumed innocent,
the right to be tried within reasonable time, the right to bail, the right to defend oneself, the
right to defense counsel, the right to impartial court, the right to prior notification of charge
and the right to request adjournment which are being violated by the introduction of RTD as

one means of disposing criminal cases.

The last chapter of the paper provides concluding remark and recommendations.



CHAPTER TWO
REAL TIME DISPATCH IN ETHIOPIA

2.1 Historical Background of Real Time Dispatch

The historical development of RTD' as one mode of disposing criminal cases can be traced
back to what happened in Europe during the 1980s and 1990s.During this time, the need to
speed up and simplify criminal proceedings in general and trial hearing in particular had been
a common goal in most European countries.” To achieve this objective, these countries had
enacted different legislative instruments.” In these instruments, various methods of speeding
up criminal proceedings have been adopted. Some of these methods include introducing new
forms of criminal proceedings, accelerating preliminary proceedings, reducing the sentencing
body, rendering the trial more informal, increasing the recognition of arrangements and
restricting the means of legal redress.! The primary reason which was given to adopt such
accelerating mechanism was that public interest in the shortest, least costly and time-

consuming possible trial prevails over the rights of the individual accused person.”

' RTD, although popular, is not the formal name of the new criminal proceeding introduced to dispose criminal

cases swiftly. One may find this name in BPR document dealing with the criminal justice system and in the
training manuals prepared to introduce stakeholders with the concept. In other instruments (Criminal Policy and
the Draft CPC) incorporating this proceeding, it is formally named as Accelerated Procedure. However, for sake
of better understanding the writer has preferred to use RTD.

* Sonja Kotnik, The Emergence of an Abbreviated Criminal Procedure in the Field of Criminal Law, (Here in
after Kontnik, Abbreviated Criminal Procedure), P.1.See also, Francoise Tulkens, Criminal Procedure: Main
Comparable Features of the National Systems in Mireille Delmas ~Marty (ed.) The Criminal Process and
Human Rights Toward a European Consciousness (1995), (Here in after Delmas —Marty (ed.), The Criminal
Process and Human Rights) p. 12

® For instance, Portugal and Italy enacted new Code of Criminal Procedure in 1987 and 1988 respectively;
Germany proclaimed the 1993 Act to Reduce Burden of Justice Administration. Czech Republic also amended
her Criminal Procedure Code in 1993.

* Albin Eser, The Acceleration of Criminal Proceedings and the Rights of the Accused: Comparative
Observations as to the Reform of Criminal Procedure in Europe, (Here in after Elser, Acceleration of Criminal
Proceedings), 3 Maastricht Journal of European & Comparative Law 341 (1996), p.344. New criminal
proceedings such as abbreviated, direct, immediate and summary procedure had been introduced. With the
consent of the accused in the form of guilty plea and plea bargaining, some states also attempted to shorten and
even to avoid criminal trial by reducing the formal rules of the trial processs. To reduce the sentencing body and
to further simplify criminal trial, diminution of judges by widening the jurisdiction of judges sitting alone as a
strategy had been implemented.

* Ibid




The main means designed by several European countries to accelerate eriminal proceedings
was to come up with procedural alternative to ordinary proceedings.’ The new procedural
alternatives adopted to speed up criminal trial include abbreviated, immediate, direct,
summary and highly summary proceedings. These various forms of accelerated procedures
tend to avoid the complicated pre-trial proceedings thereby making it possible to present the
suspect directly before the trial judge and the trial hearing stage of the criminal proceedings
enabling court to render final judgment at the earlier time than in the case of ordinary
proceedings at the expense of procedural due process rights of accused persons.’ Due to this,
in some countries, these special procedures have been declared unconstitutional.® To avoid
such kind of decision by Constitutional Courts, in most, if not in all European countries,
these special procedures have been used to handle criminal cases only if the accused agreed

to that effect.”

Although their goal is the same, the special procedures introduced to achieve the objective of
accelerating criminal proceedings by the various European countries differ. Among Furopean
countries due to the fact that Ethiopia took the experience of France to introduce RTD to the
criminal justice system. brief discussion of special procedures adopted by this country will be
made. In France, to achieve the stated objective, various forms of special procedures had
been adopted. Among these forms of special procedures, Eser considers “direct presentation’
in kFrench “comparution immidiate’ the harshest of all procedures due to the extreme
hastiness of the criminal proceeding.w In this procedure, a prosecutor brings an accused
person before a court having jurisdiction on the day of apprehension where the body of

; ; e 1
evidence 18 suftficient.

. Kotnik, Abbreviated Criminal Procedure, supra note 2, P.1,

" Ibid

® For instance, Italian Constitutional Court has declared abbreviated proceedings unconstitutional excluding
their application in some criminal cases. Italian Constitutional Court declared Abbreviated Proceedings
unconstitutional due to the fact that it denied accused persons the right to a reasoned judgment and the right to
appeal.

? Eser, Acceleration of Criminal Proceedings, supra note 4, p.346.See also, Kotnik, Abbreviated Criminal
Procedure, supra note 2, p.2. However, in some countries like Spain these procedures were being applied
without the consent of the accused. Due to this, in Spain it becomes a norm as it is used to dispose about 90% of
all eriminal cases.

" Eser. Acceleration of Criminal Proceedings, supra note 4, p.348.
~ Ibid.

10



To further speed up criminal proceedings, France adopted another mechanism of disposing
criminal cases called RTD in 1994.]2Beginning from this time, they continued applying it for
fifteen consecutive years by actively engaging the three major actors of the criminal justice
system-court, police and public prosecutor.” Throughout these years, the procedure had
proved to be effective in rendering quality decisions and speeding up the slow-moving

criminal justice process.

England also, with a view to solve the problem surrounding the criminal justice system, had
prepared strategic plan for the criminal justice. In this strategic plan which remained in force
from the year 2004 to 2008, it was envisaged to introduce a criminal procedure which
promotes the interest of victims of crime and witnesses."* To this effect, taking the best
experience of France into account, England introduced RTD in her criminal justice after
making all the necessary changes to make it compatible with the common law legal system.
In this way, as part of the strategic plan, England applied it for five consecutive years
beginning from 2004 to 2008."” This had brought overwhelming change in the efficiency of
the criminal justice system of England. In 2006, impressed by the speed within which justice

started to be delivered under this procedure, they gave it a name called “Next Day Justice”.'®

Inspired by its achievement in western countries in general and in France in particular, to
rectify the diverse problems which entangled the criminal justice system of the country,

Ethiopia introduced RTD in 2007."7 It was introduced as one instrument of implementing

* Ministry of Justice, Yefetan Fith Tsintse Hasab ena Ategebaber, a Training Manual on RTD Prepared in
Ambharic for Public prosecutors,(Here in after , Yefetan Fith Tsintse Hasab), p.2.

1 Aderajew Teklu and Kedir Mohammed, Ethiopian Criminal Procedure Teaching Materials, Justice and Legal
System Research Institute (unpublished) (Here in after, Aderajew and Kedir, Ethiopian Criminal Procedure),
p.110.

" Yefetan Fith Tsintse Hasab, supra note 12, p.2.

P 1dp.3

" Ibid. In my opinion, this naming does not have positive connotation as it imparts a message that justice will
be delivered a day after the crime is committed which inevitably compromises the quality of the decision to be
rendered.

"1d.p4
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the criminal justice system aspect of BPR [:)rog_g,ram."sg Before this time, the application of
RTD has been limited to Christian religious ceremony- Qulibi Gebriel which is celebrated
twice a year at Qulibi town."” However, in 2007 in the month of September, RTD started to
be applied in minor flagrant offences and other non-complicated crimes such as drawing
cheque without cover in a few selected pilot benches.” Proving its effectiveness in these

selected benches. RTD proceeding started to be applied in all Federal and Regional courts.”

2.2 The Need for Real Time Dispatch

With a view to change the justice system, Ethiopia has launched a Comprehensive Justice
Reform Program in the early years of 21" Century. Before the beginning of the
implementation of this program, intensive research has been carried out to find out the
problems surrounding justice system. In these researches, it was found out that the criminal
justice system of lithiopia is intertwined with diverse problems hindering it from dispensing
justice to the satisfaction of the public at large.” Due to these diverse problems, the criminal
justice had remained to be unpredictable. Moreover, properties held on exhibit used to stay
for a long period on the hand of police officers forcing the victim of the crime to suffer from
this problem. All these factors contributed their own share in denying the criminal justice

system trust in the eyes of the public at large.

To solve the above stated problems of the criminal justice, among other things, it is believed

that 1t 1s necessary to adopt new procedural mechanisms which proved to be effective in

'® Tesfaye Meressa, The Effect and Challenges of RTD Technique on Flagrant Offences, Senior Paper, Addis
Ababa University, Law Faculty (unpublished), p.17. BPR is a cross-cutting document prepared by the Federal
Government to change all facets of government services including the criminal justice administration. With
regard to the criminal justice system, specifically the Federal Criminal Justice Administration Organs Criminal
Investigation, Litigation and Decision Making Core Process Owner New Working Procedure document has
been prepared. In this document, it is stated that the system that exist before the introduction of RTD involve
procedures which are not result oriented and do not add value which satisfy the interest of the public.

" Aderajew and Kedir, Ethiopian Criminal Procedure, supra note 13, p.115.

“Interview  with Ato Desalegn Berhe, President of the Federal First Instance Court, made with Wonber,
Alemayehu Haile Memorial Foundation’s Periodical, 7" Half-year, September 2010,p.3. The selected pilot
benches were Arada 5™ Criminal bench and the 9™ Lideta Criminal bench.

' Yefetan Fith Tsintse Hasab, supra note 12, p.4

“Comprehensive Base line Research Report, Chapter one supra note 10, P.11. See also. Iasil
ladesse,Beethiopia Yewonjel Fith Astedader yetegelatefe ena yetefatene Fith Yemaskeber chgroch enu
Mefthewaochachew Higawinet Vol.3 No.1(1997),p.88.
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other jurisdictions.” As a result of this, the new procedural mechanism of disposing criminal
cases, i.e. RTD, has been introduced. It is provided in the FDRE Criminal Justice Policy that
this procedural mechanism is amenable to give quality and rapid decision with the lowest
possible cost playing crucial role in enforcing the speedy trial right of accused persons.”* The
quality of decision with minimum cost promotes the interest of the society at large. This is so
because the society at large wants guilty persons to be punished thereby ensuring peaceful

coexistence and safety of potential victims.”’

By increasing the quality of court decisions, the introduction of RTD also aimed at
increasing conviction rate.*® Before its introduction, many files were closed due to absence of
evidences necessary to establish the guiltiness of accused persons.”” This problem will be
mitigated, if not avoided, during the application of RTD proceedings as cases are thought to
be decided immediately. Moreover, disposing criminal cases through RTD proceedings also
furthers the interest of the justice system. It is instrumental in ensuring the predictability of
the justice system by avoiding case backlog which in effect helps to win public trust.”® This
serves as another motivational ground for the public at large to extend assistance to the

criminal justice system.

In same way, as stated in the Criminal Policy, it is hoped that disposing flagrant offences by
RTD procedure will enable all actors of the criminal justice administration to engage
efficiently in serious offences affecting public interest grossly.” This is so because it is

asserted that RTD greatly saves time and resources of police officers, public prosecutors and

> Yefetan Fith Tsintse Hasab, supra note 12, p.2.The same can be inferred from Background Policy Notes on
Ethiopian Criminal Justice Administration Policy, Addis Ababa, December 2008,p.1.In this policy note, it is
stated that the policy was prepared to provide for special procedures to deal with uncontested cases or with
cases where the evidence is clear and uncontroversial.

** The FDRE, The Criminal Justice Administration Policy (2011), (Here in after FDRE Criminal Justice Policy
or the Criminal Policy), Section 2.4.3. For the first time in Ethiopia’s criminal justice history, the Council
Ministers, as per art.77 (6) of FDRE Constitution which empowers it to formulate policies, adopted the
Criminal Justice Administration Policy in 2011.

** Stefan Trechsel, Human Rights in Criminal Proceedings,(2005) (here in after Trechsel, Human Rights) P.7.

A Yefetan Fith Tsintse Hasab, supra note 12, p.14. This is also in line with the five years (2003-2007 E.C)
strategic plan of the justice sector of both the Federal and Regional states. One of the goals stated in this
strategic plan is to achieve 98% conviction rate. See p.92 of the strategic plan.

71d. P.1.
#1dp4.
» Tbid
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courts. Police officers who used to spend much of their time taking and returning back
suspects on remand pending investigation have been relieved of this burden as under RTD
proceeding. investigation is supposed to be completed within short period of time.*
Moreover, since in RTD cases, investigation is carried out by police and public prosecutors,
the number of files to be returned back by the latter as per art.38(c) of the CPC for further
investigation will shrink down. This also reduces the workload of public prosecutors who
used to spend much time reading and evaluating the report sent by police officers as per

art.37(2) of the CPC,

Courts also benefit from RTD proceedings. In the regular proceedings, criminal trials are
subject to repeated adjournments to hear witnesses of the prosecutor, the accused and to pass
judgment resulting in wasting the precious resources and times of courts. However, in RTD
proceedings. the criminal trial will not be adjourned on either of these grounds. In the latter
pmcecdir:jgs._ by carrying out all the stages of the criminal proceedings at a time and by
avoiding all those adjournments, courts will be in a position to pass judgments within hours
and days.’" Also. in RTD proceedings witnesses of prosecutors appear before the courts and
give their testimony with their fresh memory soon after the crime is alleged to have been
committed. This incidentally relieves witnesses from incurring unnecessary expenses and
wasting their time as a result of the repeated adjournments of criminal trials in the ordinary
proceedings.”

With respect to victims of crime, it is well agreed that those who are affected by a crime want
to see the speedy disposition of the case. In fact, research conducted in this area has shown

that one of the greatest hardships victims endure in the criminal justice process is the delay of

* Of course, a police officer who investigates a crime committed is duty bound by law to complete the
investigation without unnecessary delay, see art.37(1) of CPC);but relatively speaking in the case of crimes to
be adjudicated by RTD investigation takes a very short period of time.

" Yefetan Fith Tsintse Hasab, supra note 12, P.15.

* Witnesses in any judicial proceedings have legal obligations to testify if they are required to do so by courts.
Failure to appear before court having lawfully summoned without good cause is made to be a punishable act as
per art.448 (1) (a) of the Criminal Code of the Federal Democratic Republic of Ethiopia, Proclamation
No.414/2004.With view to avoid criminal responsibility, witnesses under regular proceedings are forced to
appear bearing its consequence whenever it is adjourned due to various reasons. This will not be an issue in
RTD proceedings.
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scheduled proceedings.™ To do away with this problem, in the United States of America, 27

states have recognized Victims’ speedy trial rights in their constitutions.>

In Ethiopia too, victims’ rights are recognized in the Criminal Justice Policy.”® In this Policy,
although no express right to speedy trial of victims is provided, it can be inferred from their
right to be notified the progress and the final decision of the case.*® To realize this victim’s
right, RTD proceeding plays crucial role as it delivers justice without delay. Moreover, after
criminal proceeding is finalized, properties held on exhibits will be returned forthwith. RTD
proceeding provides additional benefits to victims of crime in case when they want to bring
civil action to get compensation for the damage they sustained as a result of the crime
committed against them.?” This is made possible due to the fact that the copy of the judgment
of the criminal bench will be adduced serving as a conclusive evidence to vindicate his/her

rights in a civil action.”®

1.8 Department of Justice Office for Victims of Crime, New Directions from the Field: Victims’ Rights and
Services for the 21" Century (1998) as cited in Crime Victims’ Right to Speedy Trial(here in after Crimes
Victims’ Right) available at
llttp://www.ncvc.orgfncvc/AGP.Net/Components/documentViewer/Downloa(‘I.aspxnz‘?DocumenriDﬂ42467
accessed on February 25/2011.

* Those states are Alaska, Arizona, California, Colorado, Connecticut, Delaware, Florida, Idaho, Illinois,
Kansas,

Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, New Mexico, North Dakota.
Ohio,

South Carolina, Tennessee, Utah, Vermont, Wisconsin and Wyoming. See generally, Crime Victims’ Right,
supra note 30.

** FDRE Criminal Justice Policy, supra note 23, Section Four.

9 1d. Section 4.1.

il Yefetan Fith Tsintse Hasab, supra note 12, P.12.

** This can be discerned from art.2149 and art. 158 of the Civil Code and the CPC respectively.Art.2149 of the
Civil Code states that “In deciding whether an offence has been committed, the court shall not be bound by an
acquittal or discharge by a criminal court.” The a contrario reading of this provision tells us the fact that civil
courts are bound by the decision of criminal courts which resulted in convicting the accused. This way of
mterpreting the Civil Code provision has been confirmed by the Cassation Division decision of the Federal
Supreme Court in the case of North Zone Custom Authority vs. Priest Birhane Neway and Hagi Abdulkadir
Mohammed, Cassation File N0.37184. On the other hand, art.158 of the CPC provides that “Where the accused
is acquitted or discharged, the court shall not adjudicate on the question of compensation and shall inform the
injured party that he may file a claim against the accused in the civil court having jurisdiction.” This provision
of the code transfers a message that there is a possibility that a person acquitted by criminal court can be held
civilly liable. This is so because the degree of evidence (beyond reasonable doubt) required in criminal case is
higher than the degree of evidence (preponderance of evidence) in civil cases.
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2.3 Evaluation of RTD in Light of the Criminal Justice Models

Criminal justice model affords a convenient way to describe the operational process of
criminal process of a particular country. The kind of criminal model adopted in a particular
country determines the extent of protection to be accorded to accused persons. Currently, two
kinds of criminal justice models are widely recognized.” These are: Due Process and Crime

Control models.

The Due Process model presupposes that the criminal justice system is operated by a human
being and as such there will be a possibility of making error in criminal proceedings. Based
on this assumption, this model of criminal justice system requires states to respect each
constitutional procedural right of accused persons at the expense of the efficiency of justice
system.*’ It mainly aims at ensuring the procedural fairness of criminal proceedings taking
the risk that some persons who should have been convicted might go free while strictly
complying with constitutional rights of accused persons. In addition, under Due Process
model, justice is determined by following process rather than fact-finding through
interrogation.*’ In this way, the Due Process model permits the accused, acting by himself or
through his/her own agent, to play an active role in the criminal process. This fact provides
adversary feature to Due Process model involving competition of litigating parties.*” Thus,

the Due Process model centers on the rights of the individual to ensure procedural justice.

Unlike Due Process model, the Crime Control model gives much emphasis to efficiency of
the justice system than procedural rights of accused persons. According to scholars who

adhere to this model, the main purpose of the criminal process is to punish those in conflict

** These two Criminal Justice Models were developed by Herbert Packer in 1968 to show the two competing
values in any countries criminal justice system. These models show the emphasis given by the criminal process
of a country i.e. these models explain whether criminal process of a particular country gives priority to
controlling crime or due process rights of accused persons. See generally, Herbert . Packer, Two Models of the
Criminal Process (here in after Packer, Two Models) available at Edocfind.com accessed on April 21, 2011, p.1.
40 Which Models? Crime control or Due Process, available athttp://www.cliffsnotes.com/study_guide/Which-
Model-Crime-Control-or-Due-Process.topicArticleld-10065,articleld-9911.html accessed on March 6/2011.

" Andrew Sanders and Richard Young, Criminal Justice, (2007) (here in after Sanders and Young, Criminal
Justice) p.20.
42 packer, Two Models, supra note 39, p.4.
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with the law as quickly as possible.”’ Tt is believed that this purpose of the Crime Control
model can be achieved through highly summary processes.”* This shows that the Crime
Control model emphasizes on the outcome, effectiveness, speediness and finality of the

criminal proceedings by minimizing occasions for challenges.

The Crime Control model operates heavily relying on the concept of presumption of guilt.”
It is this assumption which enables the model to deal efficiently with large number of cases.
The concept of Presumption of guilt presupposes that if the screening process of police and
public prosecutor result in getting strong evidence, there is high probability that the suspect is
guilty and as such court proceedings that follow investigation are less important to establish
the guilt/innocence of the accused.*® Indeed, the model considers the formal adjudicatory

procedure less capable of identifying reliable facts relevant to the case at hand.

When one evaluates RTD in light of the two criminal justice models discussed above, it is
easy to conclude that RTD is tuned to Crime Control model than Due Process model. This is
so because as stated under the previous sub-topic, the government decided to introduce RTD
as criminal disposing mechanism within the shortest possible time thereby increasing the
efficiency of criminal justice system. With the adoption of RTD proceedings, overwhelming
concern has been given to reducing the number of pending cases than the rights of persons
accused under same procedure. In other words, in line with the Crime Control model
disposing cases without challenges thereby ensuring the finality and speedy disposal of cases

have been given considerable attention in RTD proceedings.

Moreover, in RTD proceedings, consistent with Crime Control model, the formal court

proceedings are not given due consideration. Due to this, RTD trials are designed to be

** Sanders and Young, Criminal Justice, supra note 41, p.19. See also Francoise Tulkens, Criminal Procedure:
Main Comparable Features of the National Systems in Delmas ~Marty (ed.), The Criminal Process and Human
Rights, supra note 2 Chapter Two,p.9.

44Packv:r, Two Models, supra note 39, p.7.

* Presumption of guilt is not the opposite of presumption of innocence which occupies an important position in
the due process model. The former involves complex attitude or mood developed by officials handling the case
accompanied by prediction of outcome. The latter, however, is a direction to officials about how they are to
proceed, not a prediction of outcome. See generally Packer, Two Models, supra note 39, p.9.

1 pat Krueger, What are the Two Models of the Criminal Justice? available at
http://www.ehow.com/about 5371179 two-models-criminal-justice.hitm accesed on March 6/2011.
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finalized within extremely short period of time. The extreme shortness of RTD trials can be
discerned from time lines for events involved in such proceedings. As provided in the
Federal BPR document, RTD proceeding for low, middle and high level crimes is supposed
to be completed within 6, 11 and 19 hours respectively.*’ Furthermore, against the principal
tenet of the Due Process model which invite the active participation of the accused and in
conformity with Crime Control model, persons accused under RTD proceedings are given no
or minimal opportunity to participate in the criminal proceedings. In RTD, the evidences
collected by police and public prosecutor are highly relied up on without being discredit by

the accused or his/her legal counsel.

2.4 The Scope of Application of Real Time Dispatch

As a principle, RTD does not apply in all criminal cases. Its application is limited to offences
that can be adjudicated by RTD procedure. In line with this, as enshrined in the Criminal
Policy, accelerated procedure, a formal name of RTD, is made to be applicable on flagrant
crimes and offences related to violations of rt—:‘gulations.48 This does not mean that all flagrant
offences can be disposed by RTD. A flagrant criminal act which is complex requiring further
investigation such as documentary and forensic investigation will not be entertained under

RTD.* In line with this, RTD is made to be inapplicable in terrorist and corruption cases.”

Moreover, depending upon the complexity of the case, RTD can be applied in non-flagrant

offences having readily available evidences.”’ However, under no circumstance would “upon

7 Ministry of Justice, Yefederal Mengist Yewonjel Fith Astedader Akalat Abetutan Tekeblo Yememermer
Mekeraker Ena Wusane Mestet Wana Yesra Hidetthere in after Yefederal Mengist Yewonjel Fith Astedader)
Hamle 2001,Addis Ababa(Implementation Manual ),PP.50-51. Here, one may question the application of this
implementation of manual on RTD. In the implementation manual which determines its scope of application, it
is stated that the manual applies on RTD. (See section 1.4 of the manual).To provide different time guide line
for events, BPR documents have divided crimes into three- high, middle and low level crimes. High level
crimes include those offences which are punishable with greater than 15 years rigorous imprisonment and
death penalty; middle level crimes entail 5 to 15 years rigorous imprisonment and low level crimes are
punishable with less than five years imprisonment.

“FDRE Criminal Justice Policy, supra note 24, Section 2.3.1.

*“ Interview with Desalegn, supra note 20, p.3.

?O Yefederal Mengist Yewonjel Fith Astedader, supra note 47, p.17.

*! This can be inferred from different provisions of the Draft CPC. For instance, art.252 (1) which deals with
cases to be treated under RTD provides so.
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complaint offences™ be disposed by RTD proceedings.” This is so because the speedy
disposal of such offences by RTD will not give time to the parties to the case to settle the
dispute peacefully. And so, with view to provide ample opportunity for reconciliation, upon
complaint offences are made to be decided by ordinary proceedings. Thus, taking the nature
of the crime under consideration, it will be public prosecutors who shall decide how a

particular case should be adjudicated.

The trend in France, a country Ethiopia took as the major reference in the application process
of RTD is similar with some basic departures. That is to say France also uses RTD
proceeding to dispose flagrant cases. But, in the case of France, it is only flagrant offences
which are punishable with five and less than five years imprisonment that can be adjudicated
by RTD.” But, in Ethiopia, the maximum punishment of crimes to be entertained by RTD
proceedings has not been set. And furthermore, stretching the scope of application of RTD,
the Criminal Policy envisages the application of RTD on any criminal trial provided that
there is adequate evidence showing that the suspect has committed the crime.”® Using this
wide power, so far, in this respect, RTD has been applied on diverse crimes such as robbery,

drawing cheque without cover and offences committed against intellectual properties.’’

For successful handling of RTD procedure, special units following up RTD cases in public
prosecutor office, police and courts are promised to be established in the Criminal Policy.”®
To this effect, public prosecutors and police officers who are fully engaged in RTD cases
have been organized. In the same vein, RTD benches have been established in the Federal

First Instance and High Court.”

** Upon complaint offences are offences prosecutable and punishable only when the injured party or his legal
representative lodges application to this effect. See Art.212 of the CC.

** Interview made with Ato Henok Tesfaye, Federal Public Prosecutor at Gulele Justice Office, on May 13,
2011, at 2:45 pm in his office.

** FDRE Criminal Justice Policy, supra note 24, Section 4.3.4.2,

*Yefederal Mengist Yewenjel Fith Astedader, supra note 47, p.3.

% EDRE Criminal Policy, supra note 24, Section 2.4.4.

37 Yefetan Fith Tsintse Hasab, supra note 12, P.15.

¥ FDRE Criminal Policy, supra note 24, Section 2.4.3.2.

** 1t is not difficult to find these special units and the writer personally observed that in every justice office and
Federal First Instance courts of each sub-city, there are public prosecutors and RTD benches working solely on
RTD. In fact, these special units were established before the adoption of the Criminal Administration Policy.
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2.5 Procedures Involved in Real Time Dispatch

Under the regular criminal proceedings, before a criminal case is disposed, it passes under
four procedural stages. These procedural stages are investigation, prosecution, pre-trial and
trial stage. The investigation of any crime committed is supposed to be carried out by police
under the supervision of the public prosecutor.”’After the investigation of the crime is
completed within reasonable time, the report of the investigation will be forwarded to the
public prosecutor."1 On receiving the report, pre-trial stage of the criminal proceedings kicks
off after the public prosecutor institutes a case against the suspect.”? Soon after the public
prosecutor instituted the charge, the court shall instantly fix the date on which trial would be

conducted.”® On the day fixed in this way, trial will be conducted.

However, in RTD proceedings the scenario is different. In RTD, unlike under the regular
proceedings, one will not find all those distinct stages of criminal proceedings. In RTD, all
stages of the criminal proceedings are merged together. To this effect, the public prosecutor
will be informed of the commission of the crime soon after the police came to know same.™
After informing public prosecutor, the investigation will be carried out by a police officer
and prosecutor under strict supervision of the latter.®® During the investigation, the prosecutor
is supposed to provide legal assistance to the investigating police officer and assess the
reliability of evidences collected.®® Although public prosecutors were empowered to ensure
that organs of investigations conduct their activities in accordance with the law or conduct

investigation on their own by different legislations long before®’, active participation of

% CPC, art.22-37.

' Id.art.37(2).

%2 1d.art.38 (a).Of course, public prosecutor institutes a case against the suspect unless he/she refuses to do so
based on art.42 of the CPC. Under this provision, public prosecutor can refuse to institute criminal cases due to
either of the following grounds:1)when the public prosecutor believes that there is no sufficient evidence to
justify convictions ;2)there is no possibility of finding the accused and the case is one which may not be tried in
the absence of the accused;3) when bringing an action is barred by period of limitation;4) when the public
prosecutor is instructed not to institute criminal proceeding by the Minister of Justice.

% CPC, art.123.

* Yefetan Fith Tsinise Hasab, supra note 12, P.15.

% Yefederal Mengist Yewonjel Fith Astedader, supra note 47, Section 3.1.1.8.And also the fact that investigation
of criminal cases is to be undertaken by a police and public prosecutor is provided under section 5.1.2.10f same.
°® Id.Section 3.1.2.5.

¥ See for instance, A Proclamation to Provide for the Establishment of the Office of the Central Attorney
General of the Transitional Government of Ethiopia, Proclamation No.39/1993,art.9(2),Definition of Powers
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public prosecutors in any criminal investigation is a recent phenomenon witnessed following
the launching of the Comprehensive Justice Reform Program in general and RTD in
particular. This fact, repeating what prior legislations did, has been recognized in the
proclamation providing the powers and duties of the exccutive organs of the FDRI

government. In this proclamation, in its part stipulating the powers and duties of Ministry of
Justice. 1t bestows the Ministry the power to undertake, direct and supervise investigation.*®
The same has been provided in the Criminal Policy. Its relevant part states that “[I|he

investigation process shall be conducted under the guidance of the public prosecutor or

5269

authorities empowered to prosecute.”” In this way, these binding instruments have given

legal back force to the implementation of prosecutor-led investigation in Ethiopia bringing an

end to the long established police-led investigation approach.”” The Prosecutor-led
investigation is also adopted by the Federal Draft Criminal Procedure Code.”!

and Duties of the Central and Regional Executive Organs of the Transitional Government of Ethiopia.
Proclamation No.73/1993(as amended), art.2(4).

" Definition of Powers and Duties of the Executive Organs of the Federal Democratic Republic of Ethiopia,
Proclamation No.691/2010,art16(5).

“ FDRE Criminal Policy, Supra note 24, section 2.2.1.1.In addition, the same fact has been reiterated repeatedly
in other parts of the policy. Under section 2.2.1.2 of the same, a public prosecutor is empowered to issue lawful
orders to the concerned investigating body police regarding a pending investigation, and take steps to ensure the
legality of a completed or pending investigation conducted by the concerned investigating body; pelice, and
provide support to the investigation and when necessary the public prosecutor is obliged to undertake a joint
criminal investigation in collaboration with concerned investigating body; regarding offences punishable with
rigorous imprisonment or offences that are complex'

" In addition 1o Proclamation No.691/2010 which provides the powers and duties of the executive organs of the
federal government and the Criminal Policy, there are legal scholars who assert that CPC also allow public
prosecutors participation in criminal investigation. For this they cite art.8(2) of the CPC which authorizes public
prosecutors 1o give necessary orders and instructions to the police and ensure that the police carry out their
duties including investigation in accordance with law and this provision, they argue. empowers public
prosecutors to carry out investigation. 1 personally do not agree with this, Because, first of all art.8 (2) of the
Criminal Procedure does not allow public prosecutors to participate in criminal investigation. Second of all, the
provisions of CPC governing investigation (art.22-37) nowhere invite public prosecutor to participate in
investigation. Moreover, the title of the chapter which provides provisions dealing with investigation is “police
investigation” implying that investigation shall be carried out by police alone. Third of all, the Criminal
Procedure under art. 16 mandatorily requires public prosecutor to forward to police officer any complaint or
accusation it received so that investigation be carried out by the latter. Moreover, there is also an opinion which
asserts that art.8 (2) has been repealed by disuse. See generally, Comprehensive Baseline Research Report,
supra note 22, p.15.

" The Federal Draft CPC, art.5.When the draft CPC was presented for discussion two divergent views have
been raised in relation to the extent to which prosecutors should involve in criminal investigation process. The
first view wants criminal investigation to be carried out under the leadership of public prosecutor without
his/her personal involvement in investigation making dircct engagement of public prosecutors in investigation
an exception. The other view, however, requires direct participation of public prosecutor in criminal
investigation to be the principle and as such investigation should be carried out by police officers alone in a
very exceptional circumstance.
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Completing the investigation, immediately the prosecutor prepares charge.”” Soon after, the
prosecutor makes telephone call to a judge adjudicating RTD cases to fix the time of trial.
Then, the prosecutor appears before the court on time set together with the suspect, witnesses
and exhibits, if any. Taking the speed with in which the prosecution is carried out in this way,
some considered it as ‘persecution’ rather than ]:arosecution.73 The court reads the charge and
asks the accused whether he pleads guilty or not. If the accused pleads not guilty, the court
immediately hears witnesses of the prosecutor and rules on the case which either results in
acquitting or requiring the accused to defend him or herself.” This Ato Legesse Alemu, the
former Head of Legal Research and Drafting Directoréte at Ministry of Justice, says is a
‘full’ trial in line with idea of continuous trial not a summary procedure which denies
procedural due process.” What Ato Legesse erred in describing RTD as a form of continuous
trial is that the application of continuous trial presupposes that all factual issues to be settled
by the court are well identified during pre-trial stage after both parties produced their
evidence.”® As said, however, in RTD proceedings there is no a full-fledged distinct pre-trial

stage in which the accused would be given the chance to produce evidence in his favor.

To dispose criminal cases through RTD as stated above, more than anything else requires
strong co-ordination of the principal actors-police, public prosecutors and courts adjudicating
criminal cases. To this effect, fast communications mechanisms such as fax, telephone and

strong case flow management capacity are essential.”’

With a view to let readers easily understand the difference that exist between procedures

involved in regular criminal proceeding and in RTD proceedings, the writer has found it

72 Yefetan Fith Tsintse Hasab, supra note 12, P.6.

3 http://www.legalserviceindia.comvarticle/1297-Right-To-Speedy-Trial html accessed on February 24/2011.
L Yefetan Fith Tsintse Hasab, supra note 12, P.10.

7S Interview made with Ato Legesse Alemu, former Head of Legal Research and Drafting Directorate at the
Ministry of Justice on April 20/2011 in his office at 10:30 a.m.

76 Report on the Effects of the Continuous Trial System on Litigation Time and Output in the

National Capital Region Submitted to the Supreme Court by the Institute of Judicial Administration U.P. Law
Center Diliman, Quezon City, 1990, p.1.

" Yefetan Fith Tsintse Hasab, supra note 12, P.4.
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imperative to provide the following chart taken from the training manual prepared by

Ministry of Justice for public prosecutors. The chart looks like the following.

Procedures under Regular Procedure

A) Investigation stage

Police
receives
accusation
or complaint
Police officer
him/her self
may  arrest
the suspect

Police starts
investigation by
receiving the
testimony of the
witnesses and the
suspect. While doing
so, recently public
prosecutors have
started to assist the
investigating police
officer.

Police

releases the
suspect on
bond or
takes the
suspect to
the nearest
court,

The court
may release
or remand
the accused
as the case
mayv be.,

Completing the
investigation,
police will report
the result of the

investigation to
public prosecutor

B) Prosecution Stage

e The prosecutor, after
assessing the report of the
investigation, he either

—*

prepares charge within 15
days or order for further
investigation or closes the

file.

C) Pre-trial stage

The prosecutor institutes
the charge at the court
having jurisdiction. The

registrar of the court refers
the case to the pertinent

bench.

e The court orders the

The bench to which
the case is referred
fixes the date when
trial would be
conducted

v

day

prosecutor, the accused and i
witness to appear on such

e The

summon

to
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will be served

witnesses

and the accused




D) Trial stage

e The court hears witnesses if they o If the court orders
come. If they fail not to come for the accused to bring
good cause, the case will be ) . _

. : - defense witnesses, it
adjourned to some other day.

o After hearing witnesses, the court hears these
adjourns the case to rule .The ruling witnesses.
may ecither result in acquitting or

: , e The court passes
ordering the accused to bring
defense witnesses. judgment.

These arc the activities involved in the four distinct criminal stages in ordinary criminal
proceedings. On the other hand. the procedures in RTD in criminal proceeding are provided

herein below.

Procedures under RTD proceedings

e The police inform public prosecutor
the fact that crime has been
committed through telephone.

e The police hear the testimony of
witnesses and the suspect.

e Public prosecutor orders the police

The court reads

e |he suspect

will be taken the Chaygc‘
e The court asks
whether the

pleads

to police
station by the

public and accused

Bébhlapie i

police officer to come up with additional - guilty or not.

e Or the police evidences and hear the testimony e The court hears
arrests after he ?f w1tness‘es again. witnesses of the
—— e The public prosecutor prepares public
accusation or Charge. t

: . : rosecutor o
sl e Set time and date of trial having P '
C int. : : o sec
p communicated with the court the accused.
using telephone. o Immediately
e The prosecutor takes the suspect, passes
the witnesses and exhibits to the judgment.
court.
24 | e,

f ¥ Pt
! 4, Uﬂjm\. )
| » (& Rog B Addls - - |




As can be observed from the chart above, it is possible to see to what extent in RTD

proceedings criminal stages are lumped together with view to abbreviate the proceedings.

2.6 The Constitutionality of Real Time Dispatch

As said, RTD is a formal criminal proceeding by which a person accused of committing
crime is either convicted or set free depending on the strength of evidences adduced by a
public prosecutor. In cases when the criminal proceeding ends up in convicting the accused,
it usually results in depriving his/her liberty. And hence, if RTD results in such serious
consequences, it is imperative to assess its compatibility with the constitutional provisions

protecting against unlawful violations of rights.

It is repeatedly reiterated that before any person’s liberty is restricted, he/she should pass
through legally established procedures. Legality is one of the major principles of the modern
criminal justice process. Laws which requires adherence to procedure in any criminal trial
can be said to promote the general promise of due process as they limit and guide the
function of judicial powers.”® To underscore the importance of having legally stipulated
criminal procedure rules Tulkens said “[R]ules of criminal procedure appeared as the first
line of appearance to combat abuse of state power.”” Otherwise, criminal trial, to use the
expression of Mac Carrick “becomes public demonstrations where extraneous and improper

8 Moreover, procedural laws play

considerations might impact upon the ultimate verdict.
pivotal role in ensuring objectivity in trial by providing rules of engagement in advance by
setting aside arbitrariness and impartiality.gl Having this in mind, different countries have
adopted CPC, within their domestic system. Any CPC provides procedures that should be
complied with all the way from accusation or complaint to cassation level of criminal

proceedings.

" Gwynn Mac Carrick, The Right to a Fair Trial in International Criminal Law (Rules of Procedure and
Evidence in Transition From Nuremberg to East Timor)(here in after Mac Carrick, The Right to Fair Trial), P.2.
" Francoise Tulkens, Criminal Procedure: Main Comparable Features of the National Systems in Delmas
Marty (ed.),The Criminal Process and Human Rights, supra note 2, p.7.

* Tbid

*1d.p4.
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Recognizing all these significance of procedural laws, states provide constitutional protection
against not legally established criminal procedural rules. Ethiopia is not an exception o this.
The FDRE Constitution under art.17 (1) provides that “No one shall be deprived of his or her
liberty except on such grounds and in accordance with such procedure as are established
by law.”(Emphasis mine).This Constitutional provision requires every procedures having
potential of denying the liberty of a person to be enacted by law. However, contrary to this
constitutional provision, although the criminal cases that are being disposed by RTD usually
results in depriving the liberty of accused persons, so far no legislation which legalizes RTD
has been promulgated. As a result of this, the procedure is almost entirely remained
uncontrolled by law. Despite this, thus far the procedure has never been declared
unconstitutional. And to the best knowledge of the writer, no attempt has been made to this

effect.

The only binding document which gives recognition to RTD is the Criminal Policy. In this
Policy, it is stated that the pertinent government organs will promulgate laws necessary to
implement RTD and other subject matters provided in the policy.** The writer of the paper
has asked pertinent officials who are tasked with initiating and preparing draft laws why they
failed to start the process with view to get RTD legalized. Some doubt the need to enact new
law claiming that activities involved in RTD are sufficiently covered by the existing CPC.¥
This opinion comes from the conception that RTD is not a new special procedure but rather a
different case management technique to be applied in flagrant cases.* As such, they think
that it is not legal legislation but attitudinal change that is required for the implementation of

the technique.® Some others think that RTD procedure is being tested whether it is effective

82 FDRE Criminal Policy, supra note 24, Section 4.3.4.2.

® For instance, the writer has come to know this in an interview with Ato Legesse, supra note 74. Ato Wondu
Mamo. a researcher at Legal Research and Drafting Directorate of Ministry of Justice, has informed me same in
an interview made with him on April 5/2011 in his office at 11:30: As they are empowered to initiate laws by
Proclamation 691/2010,supra note 68, art.10(1)(a), each Ministry has not only the power but also the duty to
initiate laws within its area of jurisdiction.

% Aderajew and Kedir, Ethiopian Criminal Procedure, supra note 13, p.114.Ato Kedir Mohamed, Federal High
Court Judge informed me the same fact in my interview with him on May 20, 2011at 2:00 pm at his office. See
g\_lso Interview with Ato Desalegn Berhe, supra note 20, p.6.

> Tbid
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or not. And hence, they assert that if the procedure is found to be effective, a law will be

enacted in the future.

In my opinion both reasons do not hold water, The first reason which says that RTD is a
technique of case management not a procedure and as such can be governed by the existing
procedural law is not tenable. This is so because firstly, the only binding document
stipulating RTD i.e. the Criminal Policy does not take it as a technique of case management
but as special procedure called accelerated procedure.®’ Recognizing it as a special
procedure, the Policy promised that a law to that effect will be included in procedural and
other related laws.*® Moreover, had RTD been a case management technique, its scope would
not have been limited to less complicated crimes. A case flow management technique is an
administrative process applicable to all criminal cases which does not directly impact the
substantial and procedural issues as it only involves supervision of time and events necessary
to move a case.” But, RTD, like any other special procedural rules, directly affects
procedural due process rights of accused persons.”® And also, the inclusion of some
provisions wholly devoted to RTD in the Draft CPC shows that RTD has special features

which are not shared by the ordinary criminal proceedings.

The second reason given not to enact law legalizing RTD procedure is that it is under testing
stage and as such if it proved to be effective, a law will be enacted making it compatible to
the Constitution. This reason is also unsound due to the following reasons. First of all, it is
wrong to test the effectiveness of a procedure while violating the Constitution, Second of all.
it has been well over two years since RTD started to be applied. The government after testing
its effectiveness in some selected benches for some time; it has been made operational in all

benches of the Federal First Instance and Federal High Court.

% Interview with Henok, supra note 53. He informed me that such question had been raised during the fraining
on RTD was conducted and those who offered the training responded saying that a law governing RTD will be
enacted after its effectiveness is proved.

*"FDRE Criminal Policy, supra note 24, Section 2.4.3, 2.4.3.2, 2.4.4.

**Id. Section 4.3.4.2, para.2.

*Case Flow Management Guide, available at http://courts.michigan gov/scao/resource publication
manual/cfgm.pdf. accessed on April 25/2011.

% See here in below Chapter Three.
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Implementing RTD without having legal back up is also against rule of law. Rule of law
imposes limits and provide guidance for exercise of official power.”' Any system of conduct
of proceedings which promotes due process and freedom from the fear of arbitrariness should
be carried out in a manner ‘not under men but under law.’”> In the same way, Dicey
elaborating rule of law said that “no one shall be deprived of his personal liberty by a

procedure unsupported by law.”””

2.7 Real Time Dispatch under the Draft Criminal Procedure Code

There has been an attempt to enact new CPC over about ten years. However, due to different
reasons this procedure code could not be enacted till now.” The need to enact new CPC is
motivated by diverse factors. Among other things,” one of those justifications given for
preparing the draft criminal procedure is the introduction of new procedural mechanism of
disposing criminal cases called accelerated procedure informally called RTD. This can be
inferred from the preamble of the draft code which states that it is worthwhile to enact laws
which are imperative to implement newly incorporated matters to the criminal justice
system.”® Thus, it can be said that among other things RTD lies behind the preparation of the

Draft CPC.

In addition to what is stated in the preamble of the Federal Draft CPC, there are also specific

provisions dealing with RTD matters inside the code. One of the prominent provisions is

“'Allen F. A, The Habits of Legality Criminal Justice and the Rule of Law. (1996) p.14 as cited in Mac Carrick,
The Right to a Fair Trial, supra note 77, P.2.

* Mac Carrick, The Right to Fair Trial, supra note 77, p.7.

** Paulo Pinto De Albuquerque, The Right to Liberty in the Light of the European Convention of Human
Rights,P.12 available at wp2-texto-definitive-EdocFind.com.pdf accessed on May 24/2011.

* In my interview conducted on May 4/2011 with Ato Kelemework Mideksa, a researcher at Legal Research
and Drafting Directorate of Ministry of Justice, informed me that one of the factors which delayed the
enactment of the CPC is related to who has the constitutional power to promulgate criminal procedure i.e. is it
the federal or regional states that have constitutional power to enact CPC? The FDRE Constitution under art.55
(5) empowers the Federal Government to enact only substantive criminal law not criminal procedure. Based on
this constitutional provision some regional states specially Oromia has objected the attempt to draft CPC at the
federal level that would be applied across the country. As a result of this, currently each regional states and the
federal government have started to draft their own respective CPC which would be applied within the
territorial jurisdiction of the regional state which promulgated the procedure and in Addis Ababa and Dire Dawa
respectively.

% Some of the rationales given for preparing Draft Criminal Procedure are the following: 1) to make the
country’s CPC compatible with FDRE Constitution and international human rights conventions ratified by
Ethiopia and to enforce those rights; 2) it also aims at making criminal justice of the country effective, efficient
and accessible which the existing laws failed to achieve; 3) it wants to provide procedure by which complex
criminal acts are prevented and controlled; See generally, the preamble of the Federal Draft CPC.

% The Federal Draft CPC, Preamble, para.3.
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art.43 enshrining procedures that should be followed in cases of flagrant offences. As per
art.43 (3) of the Draft CPC, an offence is deemed to be flagrant when one is caught
committing the crime, attempting to commit the crime or has just committed the crime or has
escaped after the crime is committed and is being chased by the public, witnesses or police
officers resulting in raising hue and cry and its investigation is undertaken immediately.
Under this provision, with view to make the case ready for RTD proceedings, the Draft Code
added new additional element which is not provided under CPC.”” Under the Draft Code, in
addition to elements provided under CPC, an offence will be considered flagrant only if its
investigation is completed soon after the crime is committed. Thus, it requires the
investigating organs i.e. public prosecutor and police to collect and consolidate evidences.
when necessary to go to the place where the crime is committed, to hold pertinent materials
as exhibit and to carry out further investigation when the surrounding circumstance demands
0.”® After this, making sure that all evidences which prove that the crime has been
committed are obtained, the public prosecutor should immediately institute criminal charges
against the suspect.” The same procedure is supposed to be pursued when non-flagrant but
less-complicated offences are committed. This can easily be discerned from the title of
art.252 of the Draft CPC which provides guidelines to determine cases to be adjudicated by
R'TD. The same provision stipulates that in flagrant and less complicated cases, a person who

is accused under RTD proceedings shall be tried without conducting pre-trial conference. '™

Except those discussed above, the Draft CPC does not have detail provisions governing RTD
proceeding. What is succinetly provided in the code regarding procedures in RTD is that no
pre trial conference would be carried out in this procedure. No other provision destined to
regulate procedural steps involved during RTD trials is enshrined. This will give ample room
to courts and public prosecutors to manipulate the procedure in a way they feel like allowing

arbitrariness to reign.

"’ This can be discerned from art.19 of the CPC in operation. Under this provision, there is no requirement of
unduidkmo investigation to consider an offence ﬂdgl ant.

* The Federal Draft CPC. art.1 (a-d).
" 1d. art43 (2).
“Id. art.252 (1).Pre-trial conference is a newly incorporated criminal proceeding stage where by the public
prosecutor and the accused discuss about the charge, the evidence produced to prove it and evidences submitted
by the accused as a delense under the supervision of registrar as per art.239 of the Draft CPC when it is decided
by the judge as per art.36 of same. The report of the pre-trial conference undertaken in this way will be
submitted to the judge who ordered the carrying out of the pre-trial conference.
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CHAPTER THREE
IMPLICATIONS OF RTD ON HUMAN RIGHTS OF ACCUSED
PERSONS

As stated in the second chapter of the paper, among other things, the implementation of RTD
was motivated by the need to enforce the right to speedy trial of accused persons and victims
of crime in addition to the need to increase the efficiency of the criminal justice system.
However, the attempt to enforce the speedy trial rights in such way has its own negative
implications on the right to speedy trial itself and other rights of accused persons. Cognizant
of this risk of violating the rights of accused persons, the various documents which enshrine
RTD procedure have repeatedly promised that rights given to accused persons by the
constitution and subsidiary laws will not be compromised.' In this part of the paper, the
extent to which this promise is respected will be assessed by discussing the enforcement of
accused persons’ rights recognized by the FDRE Constitution and international human right
instruments which make a trial fair but highly endangered by the application of RTD

proceedings.
3.1 On the Right to be Presumed Innocent

The right to be presumed innocent as one fundamental right of accused person was first
recognized in 1895 by United States Supreme Court by reading it into the due process clause

of the Constitution.” Long after this, now the right has been recognized in many international

"FDRE Criminal Policy, supra note 24 Chapter Two, Section 1.2, See also Yefetan Fith Tsintse Hasab, supra
note 12 Chapter Two, p.11.

* Neeraj Tiwari, Fair Trial vis-a-vis Criminal Justice Administration: A critical study of Indian criminal justice
system,(here in after Tiwari,Fair Trial vis-a vis Criminal Justice Adminstration) Journal of Law and Conflict
Resolution Vol. 2(4),P.68 available at http:/www.academicjournals.org/JLCR accessed on April 28/2011. The
Supreme Court in the case of Coffin v. United States described the right as an axiomatic and elementary right
which lies at the foundation of the administration of the criminal justice system. Here, it is worth taking note
of the fact that there are scholars who trace back the origin of the right to presumed innocent to Roman law
.See Worku Yaze, Presumption of Innocence and the Requirement of Proof beyond Reasonable Doubt:
Reflection on Meaning, Scope and their Place under Ethiopian Law (here in after Worku, Presumption of
Innocence) in Wondwossen(ed.), Human Rights in Criminal Proceedings, supra note |1 Chapter One,p.114-
115.
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Conventions.” Ethiopia is also a party to some of these international conventions. In addition

to this, FDRE Constitution has incorporated it as one right of accused persons.4

Despite the wide recognition of the right, its enforcement in RTD proceedings has been
limited by diverse factors. The first limitation comes from the kinds of crimes to be disposed
by RTD. As said above, criminal matters which can be disposed by RTD are cases which the
prosecutor believes that there is adequate evidence against the defendant and the accused
does not have any defense which exempts her/him from criminal liability. This fact by itself
defeats the right to be presumed innocent unless otherwise proved guilty by a competent
court as it involves prediction of outcome. Here one may question how doing so amounts to
violation of the right to be presumed innocent. In RTD pfoceedin gs as in the case of ordinary
proceedings public prosecutors are duty bound to institute a case only when they believe that
there is sufficient evidence to prove the case.” However, in the case of RTD proceedings in
addition to believing that there is sufficient evidence, public prosecutors further go one step
ahead and convince themselves that the accused will not have any defense which exempts
him/her from criminal liability. In other words, irrespective of the strength evidence
produced to establish the guilty of the accused, public prosecutors must know that there is
still a probability for the defendant to be acquitted and therefore should not be considered as
guilty.® Thus, ruling out the probability of being found innocent and determining the result of
a proceeding in advance before it comes to an end violates the right to be presumed innocent.
Explaining this UN Human Right Committee in its General Comment No.32 on the right to

equality before courts and tribunals and to fair trial said the following:

The presumption of innocence, which is fundamental to the
protection of human rights, imposes on the prosecution the
burden of proving the charge, guarantees that no guilt can be
presumed until the charge has been proved  beyond
reasonable doubt, ensures that the accused has the benefit of doubt,
and requires that persons accused of a criminal act must

3 For example, see art. 14(2) of ICCPR, art. 11 of UDHR, art. 6(2) of ECHR, art. 8(2) of ACHR, art.7 (1) (b)
of ACHP.

* FDRE Constitution, art.20 (3).

® CPC, art. 40(1). The same can be deduced from the acontrario reading of art.42 (1) (a) of CPC.

®Trechsel, Human Rights, supra note 25 Chapter Two, P.165.
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be treated in accordance with this principle. It is a duty for all public
authorities to refrain from prejudging the outcome of a trial.”
(Emphasis mine)

As it can be inferred from the General Comment of the Committee, art.14 (2) ICCPR prevents
any public authorities including public prosecutors from prejudging the result of a criminal
proceedings before trial. Contrary to the obligation imposed by the Covenant, public
prosecutors who are assigned to institute criminal cases under RTD procedure take for granted
that the accused has committed the crime. Finally, it this presumption of guilt that lead to
decide public prosecutors to institute the case under RTD procedure. This is in line with the
crime control criminal justice model nature of RTD procedure. This is so because, as
discussed in the previous chapter, presumption of guilt is one of the most valued features of

this model.

To put the above assertion differently, the right to be presumed innocent does not involve
forecasting a result of criminal proceedings. Rather it provides a direction to officials about
how they are supposed to handle criminal cases.® It tells them, in effect, to close their eyes to
what will frequently seem to be factual probabilities that the suspect/accused has committed

the crime.

The fact that what the public prosecutors are doing under RTD procedure amounts to violation
of the right to be presumed innocent becomes vivid when it is evaluated in light of the broad
understanding of the right to be presumed innocent. Although international human rights
instruments’ and the FDRE Constitution' have restricted the application of the right to be
presumed innocent only to persons charged with criminal offence, now the trend has been

changed and as repeatedly recognized by different international human right enforcing organs,

” Human Rights Committee, General Comment No. 32, Art. 14: Right to equality before courts and tribunals
and to a fair trial, UN. Doc. CCPR/C/GC/32 (2007) adopted in its Ninetieth session, Geneva, 9 to 27 July 2007,
(here in after General Comment No.32) available at http://www. unhchr.ch/tbs/doc.nfs accessed on February
16/2011.

¥ packer, Two Models, supra note 39 Chapter Two, p.7.

® UDHR, art.11 (1), ICCPR, art.14 (2), ECHR, art.6 (2).All these instruments begin with the phrase “Every one
charged with a criminal offence.....” denying the right to be presumed innocent to persons not yet charged.

' The FDRE Constltutlon has tecogmzed the right to be presumed innocent under art.20 entitled “The rights of
accused persons.”
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the right to be presumed innocent is applicable to both the pre- ftrial and trial phases of the
criminal process.'' Thus, the right to be presumed innocent protects suspected persons against
the eagerness of prosecutors who will tend to anticipate their own success and treat the
suspect as guilty.'? In this way, it requires not only judges but also public prosecutors to
extend every right given to accused persons who falls in the hands of the criminal justice

system.

Contrary to this protection given by the right to be presumed innocent, showing their
cagerness to get the suspect convicted, in exceptional cases when an accused is given bail
right by the court before which the suspect appeared as per art.59 of CPC", public
prosecutors order police officers not to release the suspect asserting that charge will be
instituted against the suspect soon.'* The writer also came to know this scenario in an

interview made with Wondimageng Shirega a prisoner convicted by RTD proceeding. "

The violation of the right to be presumed innocent in a way discussed above has negative
implications on the exercise of other rights bestowed to accused persons by international
instruments, constitution and subsidiary laws. If the concerned authorities do not presume the
accused innocent, many other related rights of the accused would be at stake. In the upcoming
few pages of the paper, some of these rights that are grossly affected by the violation of the

right to be presumed innocent will be discussed.

3.2 On the Right to be Tried within Reasonable Time
One of the most widely recognized rights of accused persons is the right to be tried within

reasonable time otherwise called the right to speedy trial. It is one of the factors which make

"' For a long period of time, the application of presumption of innocence was limited to trial stage excluding the
pre trial criminal process. For further explanation of how it applies to the pre-trial stage of criminal proceedings,
see generally,Robert P Barnidge Jr, The African Commission on Human and Peoples’ Rights and the Inter-
American Commission on Human Rights: Addressing the right to an impartial hearing on detention and trial
within a reasonable time and the presumption of innocence, (2004) 4 African Human Rights law Journal, p.108-
120.

' Trechsel, Human Rights, supra note 25 Chapter Two, p.155.

* The reason why it is said in exceptional cases will be explained in Section 3.6 here in below.

" Interview with Ato Henok, supra note 53 Chapter Two. The writer has got the same information in an
interview made with Ato Muluken Eskiel, Federal Public Prosecutor at Arada Justice Office on May 18, 2011 at
12:10 am.

' Interview made with Ato W ondimagegn Shirega, a prisoner sentenced to one year rigorous imprisonment by
RTD proceeding, on May 14/2011 at Woreda 19 Prison House at 3:45 am.
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criminal proceedings fair.'® This right helps to promote not only the interest of the accused
but also the interest of the public in general and victims of crimes in particular.17 The
accused, as the main subject of the right, will be saved from staying too long under charge.
Staying for a long period under charge has its own adverse effect on psychological, -social
and economic aspect of accused pc:rsons.Ig Among other things, RTD as a new way of
entertaining criminal cases is adopted primarily to avoid these negative consequences of

delay in the criminal justice system.

However, this does not mean that the right to speedy trial is always in the interest of the
accused. It should be noted that if it is not properly managed and unhealthily hurried; there
are cases when it works to the disadvantage of accused persons especially when he/she is in
custody.'” Knowing this fact, some countries set minimum time periods during which trial
may not begin. The US Speedy Trial Acts Amendments of 1979 provides that ~[t]rial may
not begin less than 30 days from the date the defendant first appears in court, unless the

. e . 2
defendant agrees in writing to an earlier date.””

The right to be tried within reasonable time has been recognized by both international’’ and
domestic instruments including the Constitution’. Among other things, RTD procedure is
introduced to promote this widely recognized right of accused persons. However, when one
critically analyzes its application, it is against the underpinning concepts of speedy trial itself.
The right to speedy trial aims at protecting accused persons from abnormal, excessive and

unreasonable delays not the normal delay necessary in any system of justice that values due

"principles of Fair Trial, p.51 available at http://www.khmerrough.com/pdf/Crilica!'l"hinking-ling/’PanSw

Critical Thinking.pdf accessed on April 2172011,

17 Treschsel, Human Rights, supra note 25 Chapter Two, P.136.

'8 v oshio Suzuki, Speedy Administration of Criminal Justice: The Right of the Accused and Interest of society

(in) UNAFEI Resource Material Serics No 15(Nov.1977)Fuchu, Tokyo Japan as cited in Fasil

Tadesse,Beethiopia  Yewonjel Fith Astedader yeteqelatefe ena yetefatene Fith Yemaskeber chgroch

{l;fe;ﬂhewochachet-v,(here in after Fasil, Beethiopia Yewonjel Fith Astedader) Higawinet,Vol.3 No.1, p.91.

"Ibid

% Speedy Trial Act Amendments of 1979, Pub. L. No. 96-43, Section 3, 93 Stat. 327.Available at
http://members.mobar.org/civics/Speedy Trial.htm accessed on February 15/2011

2LICCPR, art. 14 (3), ECHR, art.6 (1).

22 EDRE Constitution, art.19 (4) and art.20 (1). In addition to this constitutional provision, in the CPC, there are

provisions such as art.37 (1), art.94, art.109 (1), and art.123 which work together for the enforcement of the

right to speedy trial of accused persons.
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process rights of accused persons.” In other words, the speedy trial rights of accused persons
presuppose the normal delay that is necessary to avoid crushing/ruining justice as the maxim
goes “Justice rushed is justice crushed or ruined.” Thus, if the procedural steps adopted to
find justice are taken too fast there by reducing the active participation of either of the
litigating parties in the process, it will necessarily spoil the outcome of the proceedings. To
give emphasis to this point it is said that “the goal of speedy trial is to avoid keeping people

in jail awaiting trial for indefinite periods of time, not to truncate trials.”**(Emphasis mine)

In line with the above understanding of the right to speedy trial, Black’s Law Dictionary
describes it as “fAJtrial conducted according to fixed rules, regulations, and proceedings of
law free from unreasonably delay.””” This definition of speedy trial envisages that trial takes
reasonable time necessary to ensure fair trial ruling out trial conducted immediately after
defendant’s arrest. Moreover, it requires trial process to be dictated by fixed rules and
regulation. Although courts tend to cite CPC provisions whenever the situation suits to do so.
by in large RTD trials, as discussed in the second chapter, are being conducted without
special rules totally devoted to govern RTD proceedings. This has resulted in arbitrary

manipulation of RTD proceedings in a way judges feel like.

On the other hand, the right to be tried within reasonable period of time does not require the
trial to take too short time. A criminal trial which is conducted for extremely short period of
time will not be considered to have respected the speedy trial rights of accused persons. High
lighting this fact the European Human Right Court in Barbera case said the following:

The belated transfer of the applicants from Barcelona to Madrid
....the brevity of trial and ...the very important pieces of evidences
were not adequately adduced. ...under the watchful eye of the public
considered as a whole, make the trial unfair.’*°(Emphasis mine)

2 Kwaku S. Asare, Can Judicial Inefficiency lead to Mob Justice, Vigilantism and Spiritual Justice? Available
at http://www.ghanaweb.com/GhanaHomePage/ features/artikel.php?ID=126545 accessed on April 24/2011.

¥ How Fast is a Speedy Trial? Available at http://www.wisegeek.com/how-long-is-a-speedy trial.htm accessed
on May 23/2011.

* Bryan A. Garner (ed.) Black’s Law Dictionary, p.1572.

® Barbera,Messegue and Jabardo V.Spain as cited in Trechsel, Human Rights. supra note 25 Chapter Two,
P.86.
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Moreover, the right to speedy trial should not be used to promote the interest of the
prosecutors or those in office only; rather, it should also be used in the interest of the
accused.”” To this effect, even states which set specific time limit within which trial should
begin have adopted a procedure by which the accused is allowed to waive his right to speedy
trial. Accused persons who obtained bail right usually waive their right to speedy trial to get

adequate time to prepare stronger defense.”®

When one sees the enforcement of the right to be tried within reasonable time in RTD, more
often than not RTD trials take extremely short period of time. This is so because in the
majority of cases persons accused under RTD proceeding usually plead guilty. Ato Kedir
Mohammed, a Federal High Court judge explained that majority of defendants plead guilty.”
One also witnesses the same trend in Federal First Instance court. Explaining this Ato Fuad
Kiyar, a Federal First Instance Court judge said that the pleading rate in RTD cases is high.*®
According to these judges, the reason why the number of pleading rate is so high in RTD
cases is that those persons who are accused under RTD proceedings believe that adequate
evidence has been produced by prosecutors and as a result of this they opt for pleading guilty

to get mitigated punishment.

One also doubts that whether all these accused persons who plead guilty know under what
circumstance one becomes criminally liable. These accused persons, as most of them are lay
men facing the criminal proceedings without having defense counsel, may consider
themselves guilty in all cases they did the alleged crime. But, legally speaking this may not
be always the case. There are justifiable and legally permitted acts which exempts one from
criminal liability even when one did the crime he/she is accused of. Despite this, there are
RTD judges, due to their need to dispose a case quickly, who do not ask accused persons
who plead guilty why he/she considers him/herself criminal liable to check whether these

justifiable and legally permitted acts exist or not.’!

%7 The right to Speedy Trial, http:/members.mobar.org/civics/SpeedyTrial.htm accessed February 15/2011.

2 hitp://definitions.uslegal.com/s/speedy-trial/accessed on February 20/2011.

% Interview with Ato Kedir, supra note 84 Chapter Two.

% Interview with Ato Fuad Kiyar , a Federal First Instance Court, on May 13/2011 at 4:30pm in his office.

31 personally observed RTD benches at Federal First Instance Court, Arada bench and at Federal High Court,
Lideta bench on May 9 and 12/2011 respectively. Contrary to this, there is also RTD judges who require
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Even worse is that although the CPC allows courts to convict accused persons only when
they admit every ingredient of the charged offence without reservations, with view to dispose
cases quickly, sometimes RTD benches convict accused persons when plea of guilt with
reservation is given. This has been witnessed in Ahmed Mohamed vs. Federal Public
Prosecutor case.”” In this case, the Federal Supreme Court reversed the decision of the
Federal High Court stating that the court convicted the accused while pleading guilty with
reservation. In such case, the Supreme Court underlined that trial should be conducted
respecting all substantive and procedural due process rights of accused persons. If a trial is
conducted without fulfilling these substantive and procedural due process rights of accused

persons, the Court said that the result will not be healthy.3 3(See Annex One).

In similar way, in Federal Public Prosecutor vs. Habtamu FEndale case”, the Court
convicted the accused charged with art.525(4)(a) of the Criminal Code as per art.134(1) of
the CPC asserting that accused has admitted every ingredient of the offence charged. But, the
record of the court proceeding does not show this. What the accused admitted is only the fact
that he has been caught having cannabis but he continued to explain the situation saying that
the cloth within which the cannabis is found was given to him by another person and he did
not know that there was cannabis in it. (See Annex Two) The last statement of the accused
clearly shows that the accused has not admitted the mental element ingredient of the crime
i.e. intention with which the accused is convicted of. This is so because the provision with
which the accused is charged requires the fulfillment of intention as ingredient of the mental

element of the crime.” But, despite this, the court convicted the accused immediately.

accused persons pleading guilty to explain the details about how the c¢rime was committed. I witnessed RTD
judge doing so at Federal High Court, Bole bench on May 26/2011.

2 Ahmed Mohamed vs. Federal Public Prosecutor, Federal Supreme Court, Criminal Appeal File No.57581.
 Id.para.7&8.

3% Federal Public Prosecutor vs. Habtamu Endale, Federal High Court, Criminal File No.102942.

** The full statement of Art.525(4)(a) of the CC provides that whoever plants, buys, receives, makes, possesses,
sells or delivers poisonous, narcotic or psychotropic plants or substances to be privately used by himself or
another. In this provision no word or phrase telling the mental element required to constitute a crime has been
provided. In such case, a person shall only punished by that provision when it is committed
intentionally.(art.58(2) of the CC).This is so because art.59(2) of the CC prohibits punishing a person who
committed a crime negligently unless it is provided expressly by the provision the accused is charged with.
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The above two cases show how the right to be tried within reasonable time of accused
persons is violated in RTD proceedings. This is so because had these courts given reasonable
time for their procedural due process rights to establish the truth, they would not have
convicted them so hastily. But, due to the rapid nature of RTD proceeding, in these two cases
it is observed to what extent the quality of decision is compromised. Of course, for various
reasons, it is possible that judges may commit similar mistakes in non-RTD proceedings too.
However, in RTD proceedings the speedy nature of the proceeding itself would be one

additional factor to negatively affect the quality of judgment given by courts.

On the other hand, here in above we said that the right to speedy trial should not be used to
promote the interest of officials. Despite this, RTD, in the guise of ensuring the speedy trial
rights of accused persons, is being used to achieve one of the strategic plan of the Ministry of
justice i.c. increasing conviction rate.”® To this effect ever since RTD is started, the number
of cases being adjudicated by RTD proceedings has continued increasing. In the year RTD
started i.e. in 2000 E.C, 3252 RTD cases were disposed.’” In 2001 E.C, the number increased
by 103% and reached 6629.* The trend continuing in 2002 E.C, 11,565 new RTD files have
been adjudicated.’® In 2003 E.C from July 1/2002 to April 30/2003, 11,003 RTD cases have
been filed by public prosccutors and in the same year all these cases have been decided by
RTD benches.”” To entertain these increasing number of RTD cases, new RTD benches have
been established. For instance, RTD benches in Federal High Court Lideta bench alone have

'
reached four. "

The increment of RTD cases is attributed to the power given to public prosecutors by the
Criminal Policy to decide what kinds of flagrant and minor non-flagrant cases should be
disposed by same.” While exercising this power, due to the absence of detail guidelines

public prosecutors use wide discretionary power to decide what kinds of non-flagrant minor

* Interview with Ato Muluken, supra note 14 Chapter Three.

Y7 Ministry of Justice Performance Report 1999-2002 E.C (here in after Performance Report 1999-2002) June
2002, Addis Ababa, p.20.

* Ibid

PIbid

* Ministry of Justice, Ten Months Performance Report, May 2003 E.C, (Here in after Performance Report
2003).

*!' These RTD Criminal benches are the 9", 10", 16" and 7™

* FDRE Criminal Justice Policy, supra note 24 Chapter Two, Section 4.3.4.2.
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offences to be adjudicated under RTD procedure. This lacuna further aggravated by lack of
subsidiary law which fills the gap. Because of this, although in the Criminal Policy it is stated
that only flagrant and minor non-flagrant offences that can be disposed by RTD, currently
public prosecutors widely believe that all criminal cases including high and middle level
crimes can be judged by RTD pmcedure.43 This is not only an opinion but it has been
practically observed in a cases instituted by public prosecutors. As stated in this year’s ten
months performance report of the Ministry of Justice, 8204 criminal charges have been

instituted at RTD benches.**

The other factor which motivates public prosecutors to bring their cases is that in RTD
proceedings conviction rate is high.” Conviction rate on RTD cases is found to be 92.7%,
96% and 94% in 2000 E.C, 2001 E.C and 2002 E.C respectively.*® In 2003 E.C from July
1/2002 to April 30/2003, conviction rate is 92%."

3.3 On the Right to Defend Oneself

One of the rights which get recognition by international human right instruments™® and by
the FDRE Constitution™ is the right of accused person to defend him/her self. This right
springs from the concept of a fair trial for a rushed trial in which accused person is denied an
opportunity to call evidence in his favor is a negation of fair trial.”” Hence, it aims at making
the trial fair there by giving equal chance of participation to the accused to influence the

i " ; i ’ 51
decision making process of the adjudicating court.

* Interview with Ato Muluken, supra note 14 Chapter Three.

“ performance Report 2003E.C, supra note 40 Chapter Three.

* This is so because in my interview with Ato Muluken, supra note 14 Chapter Three, informed me that one of
the standards by which public prosecutors are supposed to be appraised is conviction rate. So, to meet the
standard, they prefer to take the case to RTD bench in which there is high conviction rate.

" Performance Report 1999-2002 E.C, supra note 37 Chapter Three, p.20.

" performance Report 2003E.C, supra note 40 Chapter Three.

*[CCPR. art. 14 (3) (d), ECHR, art.6 (3) (b), ACHPR, art.7 (1), ACHR art. 8(2) (c).

¥ FDRE Constitution, art.20 (4).

" K. kibwana and k. M’Inoti, Human Rights Issues in the Criminal Justice System of kenya and the African
Charter on Human and Peoples” Rights: A Comparative Analysis in M. Cherif Bassiouni and Ziyad
Motala(ed.).The Protection of Human Rights in African Criminal Proceedings.(1995)(here in after kibwana and
M Inoti, The Protection of Human Rights in African Criminal Proceedings),p.122.

*'Principles of Fair Trials, supra note 16 Chapter Three, p.48.
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The right to defend is a broad concept which includes among other things the right to call
witnesses.” In a country where to a large extent the litigation system take adversarial form,
the importance of this right looms larger as parties to litigation are responsible to present
their evidence.™ Affirming this, Justice Stevens in one case said “Few rights are more
fundamental than that of an accused to present witnesses in his own defense. Indeed, this
right is an essential attribute of the adversary system itself.”>* The right to call witnesses also
plays important role in narrowing down the difference that exist between the two arms of
criminal litigations.™ Just like prosecutors, it entitles accused persons to demand compulsory

attendance of witnesses on their behalf,>®

In order for accused person exercise his/her right to defend effectively, he/she should be
given time sufficient enough to prepare defense. To this effect, the global and regional
human rights instruments in similar way entitle accused persons to be given adequate time to
prepare defense.”” Moreover, the Human Right Committee, in some of the communications
submitted to it, considered the right to have adequate time to prepare defense as an important
element of the guarantee of a fair trial and a corollary of the principle of equality of arms.™
In line with this, the Committee in Smith vs. Jamaica case, found Jamaica violating art.14 (3)

(b) of ICCPR for not giving adequate time (only four hours) to prepare defense and

> ICCPR,art. 14(3)(e).In addition to calling witnesses, the right to defend oneself needs adequate time and
facilities to be given for the preparation of the defense, the right to cross-examine witnesses, the assistance of an
interpreter etc. See also,ICCPR,art. 14(3)(f).

** Trechsel, Human Rights, supra note 25 Chapter Two, P.323. Of course, this does not mean that in Ethiopia
courts adjudicating criminal cases do not have power to call witnesses. The CPC under art.143 (1) entitles a
court to call any witnesses in the interest of justice. In a country where inquisitorial form of litigation is
adopted, it is not parties to the litigation who are responsible to adduce evidence rather it is the adjudicating
court itself that does so.

fq Taylor v lllinois 484 US 400 (1988) 408.

*Right to Confront Witnesses available at http://defensewiki.ibj.org/index.php/Right_to_Confront Witnesses
accessed on April 18/2011.

*°ICCPR, art.14 (3) (e).

*7 For instance, art. 14(3)(b) of ICCPR states that “In the determination of criminal charge against him, every
one shall be entitled to ....ro have adequate time and facilities for the preparation of his defense and to
communicate with counsel of his own choosing.”, Article 8(2)(c) of the ACHR provides that “Every person
accused of a criminal offense has ........adequate time and means for the preparation of his defense.”, article
6(3)(b) of the ECHR states “Every one charged with a criminal has ...... adequate time and facilities for the
preparation of his defense”.(Emphasis mine)

** Communication No. 349/1989, C. Wright v. Jamaica, UN doc. GAOR, A/47/40, p. 315, para. 8.4; and see
also Communication No. 702/1996, C. Mc Lawrence v. Jamaica (Views adopted on 18 July 1997), UN doc.
GAOR, A/52/40, p. 232, para. 5.10.
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determine which witness to call.’’ Thus, unless accused persons are given adequate time, it
would not be possible for them to prepare defense potentially capable of exempting him from

criminal conviction,

In addition to human rights monitoring organs, judicial bodies have also boldly recognized
the need to give adequate time for preparing defense. For instance, in Missouri case one

court said that:

Surely, any defendant brought into court upon any charge is entitled
to sometime after his arrest in which to prepare for trial. The
length of time that should be given him cannot be gauged by any
fixed rule. A few days might be ample or it might be necessary to
continue the case until the next term...... We are of the opinion,
however, that when a party is arraigned and forced to trial
immediately upon his arrest, and no time given him to prepare
for trial, these facts show, without additional proof, that he has
not been afforded a fair opportunity to prepare his
defense.*’(Emphasis mine)

In the same way, another court said the time given by adjournment should afford reasonable
opportunity to secure the personal attendance of defense witnesses.®’ On the same issue,
Mueller also said that “Even the first defendant to be tried is entitled to a few days’ time for

L 562
preparation.”

When one sees the enforcement of the right to be given adequate time to prepare defense in
general and the right to call witnesses in particular as recognized in human right monitoring
and judicial organs in RTD proceedings as discussed above, one doubts its compatibility with

these fundamental rights of accused persons. The speedy nature of the proceeding does not

* Communication No. 282/1988, L. Smith v. Jamaica, UN doc. A/48/40 (vol. IT), p. 35, para.10.4.
Ry hitp://members.mobar.org/civics/SpeedyTrial.htm accessed on February 15/2011.

o State v. Wilcox, 21SD 532,114NW678 as cited in Continuance in Criminal cases available at
http://www.answers.com/topic/continuance accessed on April 21/2011.

% G.0.W.Mueller, The Position of the Criminal Defendant in the United States of America in J.A. Coutts(ed.),
The Accused. A Comparative Study,(1966),p.109.

41



give any room to engage in looking for defenses. Explaining this concern Ato Daniel Fekadu,
an advocate, said that RTD proceeding does not give ample time to look for strong defense
wilnesses having potential of exempting accused persons from criminal liability.* He
continued saying that courts sometimes require accused persons to bring witnesses within a

day or two.

What Ato Daniel said has been observed in cases decided by RTD benches. For instance, in
Federal Public Prosecutor vs. Wondye Worku and Tilahun Asrat casem, the court after
hearing the witnesses of the public prosecutor ordered the accused to defend themselves. To
bring their defense witnesses, the court gave them two days. The first defendant raised a
defense of alibi and to this effect he brought two defense witnesses and these two witnesses
testified that at the time the crime alleged to have been committed the defendant was at the
work place as a result of this the court acquitted him. However, the second defendant could
not succeed in bringing his defense witnesses and for this he gave a reason stating that one of
the witnesses is sick and regarding the other witness the defendant thinks that he is a police
by profession and due to his official duty the witness could not come. However, the court
ruled that the defendant has waived his right to bring defense witnesses and entered judgment
against the accused despite the defense of alibi raised by the second defendant like the first
defendant acquitted. (See Annex Three pp.2 and 9) In my opinion, the court should have
adjourned the case for another day to hear the defense witness of the second defendant. This
Is so because first, the defendant has good cause for not bringing his defense witnesses.
Second, the court should have taken into consideration the fact that the defendant was under
police custody and also the accused was facing the criminal charge without defense counsel
and these factors have their own negative impact in an endeavor to secure the attendance of
other pertinent defense witnesses. Third, the court should have checked whether the
witnesses who failed to appear were served summon or not. If the witnesses failed to appear
having received summon, the court should have required their compulsory presence. If not,
the court should have issued bench warrant. Due to the above reasons, the court should

have adjourned the case for another day. This position seems in line with the CPC rules

“Interview with Ato Daniel Fekadu, an advocate on May 19//20111 at 1:00 pm.
™ Lederal Public Prosecutor vs. Wondye Worku and Tilahun Asrar , Federal First Instance Court, Criminal File
No.35176.
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governing adjournment of criminal proceedings. The relevant part of the code says “An
adjournment may not be granted unless defense witnesses are not present “ This provision,
however, does not allow adjournment of criminal proceedings whenever the accused fails to
bring his defense witnesses repeatedly. Thus, if the accused, due to his negligence or as
delaying tactic, failed to come up with his/her witnesses, adjournment should not be allowed.
However, in the case under consideration, the defendant had convincing reason for not
bringing witnesses; as such he should have been given second chance to bring his defense

witnesses.

Moreover, when persons accused by RTD proceedings are required by courts to bring their
defense witnesses within one day, because they cannot bring them within this short period of
time, usually defendants are obliged to waive their right. This has been witnessed in Federal
Public Prosecutor vs. Getachew Lembebo and Ibrahim Bedru case.’® In this case, the
accused were given one day to bring their defense witnesses, on the day the case was
adjourned to hear their defense witness the accused failed to bring them stating that their
defense witnesses are outside Addis Ababa and as a result of this the accused waived their
right to defend and requested the court to pass judgment.®” The court also entered guilty
against the accused. In similar manner, accused persons have waived their right to defend in

other RTD cases.®®

The writer of the paper has also encountered a prisoner convicted by RTD proceedings
whose right to defend is violated. The prisoner Biniam Tibebe explained that he requested
the court to adjourn the case to another day claiming that his defense witnesses have gone to

Wellega.” But the court, he said, refused to adjourn the case claiming that it is RTD bench.

% CPC, art.94 (2) (b).

* Federal Public Prosecutor vs. Getachew Lembebo and Ibrahim Bedru, Federal First Instance Court, Criminal
File N0.34722. (See Annex Four)

" In my opinion, one of the reasons which force accused persons to waive their right to defend themselves is
that because, as they are litigating without defense counsel, they do not know their right to demand the court to
adjourn the case for another day when they fail to bring their defense witnesses within such short period of time.
*® See for instance, Federal Public Prosecutors vs. Melaku Tumiso, Federal First Instance Court, Criminal File
No0.34712, Federal Public Prosecutor vs. Kasahun Dalol, Federal First Instance, Criminal File No.34571,
Federal Public Prosecutor vs. Tina Gezmu and Alamayehu Samuel, Federal First Instance Court, Criminal File

No.34498.
“ Interveiw with Biniam Tibebe, a prisoner convicted by RTD proceedings on May 14, 2011, at Woreda 19

Prison House at 10:00 am.
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3.4 On the Right to Defense Counsel

Like the right to be presumed innocent, the right to defense counsel serves both as an end and
a means (o exercise other rights of suspected/accused persons. In this way, it enables accused
persons to effectively utilize the rights given by the constitution, international conventions
and CPC.” Taking this importance of the right to defense counsel during criminal

proceeding, it is stated that:

Even the intelligent and educated layman has small and sometimes no
skill in the science of law. If charged with crime, he is incapable,
generally, of determining for himself whether the indictment is good
or bad. He is unfamiliar with the rules of evidence. Left without the
aid of counsel, he may be put on trial without a proper charge, and
convicted upon incompetent evidence or evidence irrelevant to the
issue or otherwise inadmissible. He lacks both the skill and knowledge
adequately to prepare his defense even though he has a perfect one. He
requires the guiding hand of counsel at every step in the proceedings
against him. Without it, though he is not guilty he faces the danger of

conviction...... #

To get all these benefits of having legal counsel, accused persons should be given
advocacy service right to the very first moment of the criminal proceedings when the
suspect falls in the hands of the police. This is so because information obtained during
interrogation is often decisive in determining whether the person should be charged or
not and if he should be charged, with which provision of the criminal law the suspect be
indicted.” In line with, although the early human 1'jghts conventions do not extend

suspects” right to legal advice while he/she is under police interrogation, recently

" Trechsel, supra note 25 Chapter Three, P.244,

" Powell V. State of Alabama, 287 U.S.45 (1932) as cited in Muradu Abdo, The Indigent’s Right To Defense
Counsel in Ethiopia in Wondwossen Demissie(ed.),Human Rights in Criminal Proceedings, supra notel |
Chapter One, P.140.

" Zaza Namoradze and Anna Ogorodova, The Right to Early Access to Lawyer in Criminal Proceedings in
Europe, Paper Presented at International Legal Aid Group Conference Wellington, New Zealand April 2009,
(here in after Namoradze and Ogorodova, The Right to Early Access to Lawyer), p.1.
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international human right enforcing organs have given recognition to this right at the

preliminary stage of criminal proceedings.”

The importance of having defense counsel looms larger in adversarial form of litigation.
In adversarial form of litigation, the outcome of the case heavily relies on the capacity to
litigate and as such it does not properly work if there is inequality between parties to the
litigation.” In other words, in this form of litigation, whosoever argues well and

convinces the court shall become a winner of the case.

Considering this importance of having defense counsel, global, regional and domestic
instruments have given recognition to this right.” To exercise this extensively recognized
right, accused persons should be given time to look for defense counsel. Knowing the
importance of giving time to exercise the right to counsel, the Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment has
incorporated provision to this effect. The pertinent provision of the Body of Principles
states that “a detained or imprisoned person shall be allowed adequate time and facilities

”76(Emphasis mine).Moreover, the Federal

for consultation with his legal counsel.
Supreme Court, the Cassation division in Captain Hussein Ali vs. Public Prosecutor of
Somalia Regional State case'’, has underscored the need to extend sufficient time to
accused persons with view to let them exercise their right to defense counsel. (See Annex

Five).

™ For instance, the Inter-American Commission for Human Right recommended that “all persons deprived of

liberty shall have the right to a defense and legal counsel without delay or unjustified time limits from the time
of their capture and arrest, and necessarily before the first declaration before the competent authority. The
European Human Right Court recognized the right in /mbrioscia V. Switzerland, para.36. See generally,
Namoradze and Ogorodova, The Right to Early Access to Lawyer, supra note 72 Chapter Three,pp.2-4.

" Sanders and Young, Criminal Justice, supra note 41 Chapter Two, p.14.

" See, ICCPR, art. 14(3(d), ACHPR, art.7 (1) (c) ECHR, art. 6(3)(c),ACHR art.8(2)(d) , FDRE Constitution,

art.20(5).

" Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, Principle
18(2). This body of principles was adopted by UN General Assembly on 9 December
1988, A/RES/43/173, available at: http://www.unhcr.org/refworld/docid/3b00f2 19¢.html accessed on 8 July
2011,

7 Captain Hussein Ali vs. Public Prosecutor of Somalia Regional State, Federal Supreme Court, Cassation File
No0.37050, Para.6.
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But, despite this recognition of the right both at the international and domestic level,
persons accused by RTD proceeding will not be given time necessary to hire defense
counsel  as they appear before court for trial hours after their arrest denying opportunity
to obtain counsel. Reflecting this lack of time to hire defense counsel, Ato Aschalew
Ashagrie, an advocate, said that RTD proceedings do not give breathing time let alone
time necessary to hire counsel.” As a result of this, he said, persons accused under RTD
proceedings will be left with the option of facing the criminal proceedings without the
assistance of advocates. Due to this, some of these persons who happened to pass through
RTD proceedings are forced to hire advocate for appeal purpose after the trial is
concluded. To substantiate his assertion, Ato Aschalew mentioned one case’ in which an
accused is charged soon after he is arrested and on same day the trial concluded by
convicting the accused. After that he became his advocate and lodged appeal to the

Federal Supreme Court which reversed the decision of the lower court,

In addition, from the RTD trial | attended and the dead file observed, 1 came to
understand that most of the accused persons were not represented by defense counsel.
Although it is not possible to conclude that they were unrepresented by Defense counsel
olely because they were charged by RTD proceeding, it will be logical to conclude that
the hasty nature of RTD proceedings has contributed its own share to this as a process of
hiring defense counsel requires adequate time necessary to effect it. As a result of this, in
the majority of cases, lay accused persons under RTD proceedings will be forced to face
the criminal proceedings without being represented by defense counsel thereby easily

felling prey to the criminal justice conviction and punishment.

Facing a criminal charge without a defense counsel also subjects the accused found guilty
to aggravated sentence which would otherwise be mitigated with an effective defense

counsel. This is so because an accused who has defense counsel besides him would be in

b !ntervww with Ato Aschalew Ashagrie, an advocate on May 23, 2011 at 10:15 am.
7 Federal Public Prosecutor vs. Ahmed Mohamed, Federal High Court, Criminal File N0.94537.
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better position to get the benefit of general and special extenuating circumstances

recognized under the CC.*

Regarding the right to defense counsel of accused persons charged under RTD, one
Federal First Instance judge said that since most of the crimes which are to be tried under
RTD procedure do not entail serious punishment, conducting the trial without defense
counsel would not adversely affect the interest of accused pc:rsons."‘H Of course, cases to
be tried under RTD do not result in death or life imprisonment penalty but usually results
in depriving the liberty of individuals who are found guilty. Irrespective of its length, any
imprisonment punishments grossly affects the interest of a person considerably. And
hence, it would not be legal to deny a person the right to defense counsel on the ground
of the non-capital nature of the crime. Emphasizing this fact, the American Supreme
Court in Scott V. lllinois said that “... regarding the need to have the right to counsel no
distinction should be made between capital offences and lesser crimes.”® In the same
way, Justice Hugo Black quoting Justice Sutherland’s declaration in Powell v. Alabama
case laid down rigid rule preventing all federal courts to deprive an accused of his life or
liberty in all criminal proceedings including non-capital offense unless he waives the

. 83
assistance of counsel.®”

Here I am not suggesting that the government should provide defense counsel to all
persons accused under RTD proceedings but these person need to be given sufficient time
to hire defense counsel by their own expense. As things stand now, even those who can
employ defense counsel cannot realize it due to the hasty nature of the criminal
proceedings. In a very exceptional case where it is possible to hire defense counsel, the
defense counsel will not have time to conduct interview with the accused, potential
witnesses and evaluate all evidence brought against the accused with view to come up

with the most effective defense strategy. Otherwise an accused person who appears

* The CC has recognized general extenuating circumstances and special mitigating circumstances under art.82
and 83 respectively.

*" Interview with Ato Fuad, supra note 30 Chapter Three.

%2 Scott v. lllinois, 1158(1979).

¥ Powell v.Alabama, 304 U.S 458(1938) at 463 as cited in Arnold S.Trebach. The Rationing of Justice,
Constitutional Rights and the Criminal Process (1964), (here in after Trebach, The Rationing of Justice), p.98.
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before a court with a criminal defense lawyer who is ill prepared will be in worse

condition than an accused person without advocate,®

3.5 On the Right to Impartial Court

The right to be tried by impartial court is by far one of the most important aspects of the
fair trial rights of accused persons. It bestows them the right to be adjudicated by neutral
authority. To show its importance, Treschsel compared it with the role the right to free
election has in boosting democracy in any country. He said “Like the right to free
clection which protects the foundation of democracy; the guarantee to an impartial
tribunal lays the foundation for rule of law.” As a basis for rule of law. the right to
impartial court guarantees accused persons that a judge adj udicating the case would pass
judgment on the ground of reasonable assessment of the evidence and the application of

relevant laws,

Impartiality of courts refers to the attitude or conduct of a judge demanding to have state
of mind which is free from bias towards the litigating parties.* They are prohibited from
doing anything before judgment implying that the defendant has already been convicted.
Explaining this the Human Right Committee in Karirunen v. Finland case said that
“[1]mpartiality’ of a court implies that judges must not harbor pre-conception about the
matter put before them and that they must not act in ways that promotes the interest of
one of the parties.”® Thus, a judge sitting to adjudicate cases should be free from any

bias and prejudice affecting the outcome of the case.

As said above impartiality of tribunal requires that judges should not start trial with the
preconceived idea that the accused has committed the offense charged.Evaluating judges
adjudicating RTD cases in light of this standard; I would say that they will not be free
from any prejudice when they start trial taking into consideration the way the accused

persons are brought before a court. In RTD case, accused persons appear before the trial

* James Stribopoulos, Pre-Trial Applications in Criminal Proceedings, p.177.

** Treschsel, Human Rights, supra note 25 Chapter Two, P.46.

* Tiwari, Fair Trial vis-a vis Criminal Justice Administration, supra note 2 Chapter Three, p.68.

*" Communication No. 387/1989, Karttunen v. Finland, para. 7.2 as cited in Human Rights Committee General
Committee No.32, supra note 7 Chapter Three, para.16. See also, Trechsel, supra note 25 Chapter Two, p.61.
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court immediately after he/she is flagrantly arrested. Under this circumstance Worku
Abebe, an advocate, said that it would be impossible for judges adjudicating the case to
conduct the trial impartially.*® To put it otherwise, it is difficult to expect judges
adjudicating accused persons who are brought to trial being caught flagrantly to presume

innocent.

The impartiality of RTD bench is also put in question in relation to the way the case is
brought to RTD bench. It is said time and again that a case will be submitted to RTD
benches when the prosecutor believes that the accused will not have any defense what so
ever to the charge instituted against him/her. This ground of classifying where a
particular case is o be adjudicated would have huge potential to let judges believe that
the accused before them has committed the alleged offence. This is so because Judges
adjudicating RTD files fail to meet what the European Human Rights Court called the
‘subjective test” of impartiality, According to the Court, this test checks whether a judge
has an impartial state of mind free from preconceived idea that the accused has
committed s/he is charged with. One of the indicators to know whether judges are free
from bias is the act they display and the statement they use while conducting the trial. "’
In this regard, I found some statements of Judges adjudicated RTD cases to be prejudicial
and biased. To mention some of the statements which display their prejudice. 1 heard
RTD judges asking accused persons at the beginning of the trial who pleaded not guilty
saying that “Do you have evidence establishing your innocence?””" Asking such kinds of
question an accused person before a case is made against him reflects an opinion that the

. ; . 92
court has believed that the accused has committed the crime,

Moreover, in relation to the matter at hand, in the second chapter it is stated that special

benches handling only RTD cases have been cstablished in Federal High Court and First

* Interview with Ato Worku Abebe, an advocate on May 27, 2011 at 2:00 am. Federal High Court, Lideta
bench.

™ The Court has stated this test in many cases including /ncal v. Turkey, Para.65 and in Gauirin and others
FoFrance, para.s8.

*Trechscl, Human Rights. supra note 25 Chapter Two, P.178.

"' I heard Judges saying this while observing RTD benches at Federal First Instance Court, Arada 5" Criminal
bench on May 9/2011 and at Federal High Court Lideta 16™ Criminal bench on May 12, 2011.

 As per art.142(1) of the CPC, a case is said to have been made against an accused when a court, afier hearing
the witnesses of the prosecutors, believes that if unrebutted, would warrant his/her conviction.
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Moreover, in relation to the matter at hand, in the second chapter it is stated that special
benches handling only RTD cases have been established in Federal High Court and First
Instance Court. In relation to the trend to establish special benches, the Human Right
Committee in its General Comment No.32 on art.14 expressed its fears saying that
“Special [benches] may raise serious problems as far as the cquitable, impartial
administration of justice is concerned.””(Emphasis mine) To avoid these problems, the
Committee urged governments to take every necessary measure to ensure that such trials
take place under conditions which genuinely afford the full guarantees of all facets of fair

trial rights.

On the other hand, being tried by separate bench applying different procedures also violates
the right to equality. Equality of persons requires everyone to be given the same procedural
rights to all parties to criminal proceedings unless distinctions are based on law and can be
justified on objective and reasonable grounds, not entailing actual disadvantage or other
unfairness to the defendant.”! However, contrary to this authoritative interpretation of the
right to equality, persons charged with RTD proceedings continued to be discriminated in the
way the trials are conducted without having legal ground and objective criteria justifying
distinction resulting in observable damage on persons accused under RTD procedure.
Furthermore, the right to equality entitles everyone accused of minor or serious offences to
exercise all rights given to these category of persons.” Despite this, usually the smallness of

crimes is raised as an excuse to deny some rights of persons charged under RTD proceedings.

3.6 On the Right to Bail
In line with the right to be presumed innocent, as a principle any person who is

suspected/accused of committing crime has the right to be released on bail. Primarily, the

** General Comment No.32, supra note 7 Chapter Three, para.18.

™ Id.para.12. In Communication No. 694/1996, Waldman v. Canadu, the HRC has confirmed that distinction
between people can only be made on reasonable and objective criteria in UN doc. GAOR, A/55/40 (vol. I1), pp.
97-98, Para. 106.

“Amanda Whitfort, The Right to a Fair Trial in China: the Criminal Procedure Law of 1996. available at

http://www.pennealr.com/media/articles/vol2/CLPR_v2_i2ps161pel71.pdf accessed on April 16/2011.
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the accused. The fact that accused persons have the right to be released on bail has its
own implications on the outcome of the trial. An accused person who remained in
detention by being denied bail will likely be convicted as he/she would not be in a
position to prepare his/her defense while imprisoned.”’As said, there is huge difference
between public prosecutor and accused persons with respect to resources at disposal in
handling the case. This disparity grows further when the accused is in custody.”®
Explaining these negative implications of denying bail, Justice Douglas in one case has
said “[I]mprisoned, a man may have no opportunity to investigate his case, to cooperate

with his counsel, to earn the money that is still necessary for the fullest use of his right."*

Taking into account this importance of bail right, FDRE Constitution has given recognition
to the right under art.19 (6) for all arrested persons. As per this provision, it is only in
exceptional circumstances provided by law that courts are allowed to deny or demand
adequate guarantee to release a person on bail. In addition to this overarching provisions
governing bail issue, there are also subsidiary laws dealing with same.'” In these subsidiary,
legislations conditions and specific offences which deny bail right have been stated.'"
Although not specifically mentioned in any of the subsidiary legislations denying bail,
usually those who appear before RTD bench are being denied bail. As a result of this, RTD
has become “unwritten law” to deny bail. This has been practically observed in our court

practices in both incidents when the issue of bail usually arise.

‘”'I‘rcbach, The Rationing of Justice, supra note 83 Chapter Three, P.81. Wondwossen Demissie, The Right to
Bail in Ethiopia: Respective Roles of the Court and Legislature, (here in after, Wondwossen, The Right to Bail)
Journal of Ethiopian law, Vol.23 No.2, (2009), p.3.

* The Right to Adduce and Challenge Evidence and Adequate Facilities to prepare a Defense available at
http://'www.saflii.org/za/other/zalc/report/2001/2/2001 2-CHAPTER-6.html#Heading1521 accessed on April
18,2011,

” Justice Douglas summarizing the importance of bail right in Brady v. U.S case as cited above supra note 96
Chapter Three.

"% These subsidiary laws are the CPC (art.63-79), the Vagrancy Control Proclamation No.384/2004, art.6 (3),
the Revised Anti-corruption Special Procedure and Evidence Rule(Amendment) Proclamation No.239/2001.
art.4 (1).And also, detail provisions about bail has been provided in the Criminal Policy, supra note 24 Chapter
Two, section 2.2.1.7.In this part of the policy, it is stated that bail right is a principle and specific offences such
as terrorism, rape and sexual offences committed against children are made to be non-bail able offences.

" The constitutionality of providing specific offences which automatically deny bail right was contested before
the Council of Constitutional Inquiry. The Council decided that providing specific offences which do not entitle
one to get bail is in line with the constitution. See generally, Wondwossen, The Right to Bail, supra note 97
Chapter Three, P. 8-10,
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The issue of bail arises for the first time when a suspect appears before a court as per art.59
of CPC. As provided under art.59 of the code, a person who shows up in this way before a
court has two fates-either to be released on bail or to be kept in custody. Ever since RTD is
started, the number of persons who are ordered by these courts to be detained on remand has
dramatically increased.'”” To get the suspect remanded, the investigating police officer prays
to the court stating reasons such as to complete the investigation and bring the suspect before
RTD bench.'” So as to enable public prosecutors to iﬁstitutc a case against the suspect at
RTD bench, courts accepts the reasons given by police officers as justified grounds to deny
bail.'™ As discussed in the second chapter of the paper, to institute a criminal case before
RTD benches, it is necessary to have the accused under police custody. To protect the
interest of the suspect, rather than releasing on bail, usually the court orders police officers to
complete the investigation within few days and a case be instituted against the suspect at

RTD bench.'”

Though not to the extent stated above, there are accused persons who were denied bail after
charge was instituted against them at RTD benches. These benches provide RTD as one
reason in their rulings to refuse bail. For instance, the Federal First Instance court in Federal

® all the three accused

Public Prosecutor vs. Girma Alemu & etal(two defendants) case'
persons requested to be released on bail. The court denied all the three accused persons bail.
One of the reasons given by the court to take this position is the fact that accused persons are

charged under RTD procedure. (See Annex Eight p.2). In same way in Federal Public

"2 For instance, in the month of Tir 2003 E.C 152 yegize ketero files were opened as per art.59 of the CPC at
Addis Ababa First Instance Court, kirkos bench. Among these only in 20 files that suspects were accorded bail
right in their first day appearance before court. On the rest 132 files, the suspects were denied bail. In similar
manner, in the month of Ginboat 2003E.C 262 yegize ketero files were opened at Addis Ababa First Instance
Court, Yeka bench. Out of these files only in the 48 files that suspects were accorded bail in their first day
appearance before court. On the remaining 214 files suspects were remanded. I also arrived at this conclusion
from my observation of proceedings at Addis Ababa First Instance Court, Arada bench on May 27, 2011.

1% (See Annex Six).In these applications lodged by police officers to Addis Ababa First Instance City Count,
RTD has been stated as one reason by the police officers to get the suspect remanded. The court also remanded
the suspect denying bail.

"Some of Yegize Ketero files on  which these facts are stated include
9609/03,9661/03,9666/03,9607/03,9607/03,9668/03,9668/03,9362/03,9395/03,9370/03,9305/03(all these
vegize ketero files are available at Addis Ababa First Instance Court, kirkos bench). In similar fashion, in file
no.3738/03, 3740/03, 3808/03, 3826/03, 3860/03, 3876/03, 3888/03(all these files are available at Addis Ababa
First Instance Court, Yeka bench) the same fact has been stated. See also Annex Seven.

"% Interview with Ato Tesfaye Negash, Addis Ababa First Instance Court Judge, Arada bench,on May 27,
2011at 11:30 am in his office.

"% Federal Public Prosecutor vs. Girma Alemu & etal, Federal First Instance court, Criminal File No.89858.
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107 : .
the court expressly provided as one reason saying

Prosecutor vs. Eskndr Desalegn case
that since the proceeding under which the accused charged is RTD, he should not be given
bail right .(See Annex Six). In these two cases, though the court has stated the fact that the
accused persons will not comply with the bail condition as one reason which is an accepted
ground under art.67 (a) of the CPC to deny bail, stating RTD in bail ruling by itself shows

that judges are using it as a supplementary factor to disallow bail.

In similar fashion, the Federal High Court in Federal Public Prosecutor vs. Solomon Tabor
case '®the court denied the accused bail accepting RTD as one ground. (See Annex Ten) In
this case, after forwarding grounds provided under art.67 (a) and (b) of the CPC, the public
prosecutor for stronger reason'” argued saying that since the case is being entertained by
RTD bench, the interest of the accused will not be affected as the proceeding comes to an end
within a short period of time if bail is denied. The court accepted all reasons stated by the

public prosecutor and ordered the accused to stay in imprison.

Contrary to the position taken by courts in the above stated cases, in some cases courts reject
request made by public prosecutors to deny bail on the ground of RTD. In Federal Public
Prosecutor vs. Ketema Abebe case''’, public prosecutor demanded the accused to be denied
bail as the proceeding is RTD. However, the court allowed bail to the accused stating that the
reason forwarded by the public prosecutor does not have legal ground. (See Annex Eleven
pp.2 and 3) This shows that some judges, knowing the absence of any legislation legalizing
RTD, refrain from denying bail right on RTD ground.'"

And also with respect to the enforcement of the right to bail in RTD proceedings, Tilahun

Mitku, an advocate, said that bail right will not be raised as an issue in RTD proceedings and

Y7 Federal Public Prosecutor vs. Eskndr Desalegn, Federal First Instance court, Criminal File No0.90020.(See
Annex Nine)
% Federal Public Prosecutor vs. Solomon Tabor, Federal High Court, Criminal File No.100615.
I said for stronger reason because at the time when the public plOSECutOI forwarded RTD as one ground so
that the accused be denied bail, he started using the Amharic expression “yilkinm "

® Federal public prosecutor vs. Ketema Abebe, Federal First Instance court, Criminal File No.91009.

" The same position has been taken by Federal High Court in Federal Public Prosecutor vs. Mitiku Bogule,
Criminal File No.101898.
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usually RTD judges pass over the issue and order the accused to stay imprisoned.'"”
Strengthening what Tilahun said. I observed RTD files courts without giving any reason

. : . 13
whatsoever leave accused persons to stay under police custody or in correction house.

What is worse is that some judges adjudicating RTD case believe that bail is not a right
which is at stake in RTD proceedings. Explaining this Ato kedir Mohamed, a Federal High
Court judge said that since RTD proceedings take too short time. request for bail right in

""" Furthermore, Ato Legesse Alemu. the

such proceedings will not be given due attention.'
former Head of Legal Research and Drafting Directorate at the Ministry of Justice said the
issuc of bail, to use his expression, is “irrelevant™ as the criminal proceeding comes to an end

i 11
within hours or days.' "~

The reason why courts avoid addressing the issue of bail in RTD proceedings when they are
requested and the position taken by judges and officials is attributed to the narrow
understanding of the importance of bail right. Traditionally, it was conceived that the right to
bail attempts to protect the liberty rights of persons suspected/accused of committing crime.
However, as discussed above. persons suspected/accused who are denied bail will be
hampered from exercising, in addition to liberty rights. other fair trial aspects of criminal
proceedings such as the right to defend oneself and the right to be presumed innocent.
Moreover, law generally does not want one’s right to liberty to be restricted arbitrarily even
for a short period of time.""® And hence, it is absolutely unjustified to deny bail right on sole

ground that trial comes to an end within short period of time.

" Interview with Ato Tilahun Mitku. an advocate, on May 27, 2011 at 2:45am at Federal High Court, Lideta
bench.

"* See for instance, Federal Public Prosecutor vs. Tina Gezmu and Alamayehu Samuel, Federal First Instance
Court,Criminal File No.34498.In this case, bail was never raised as an issuc and the accused were made to stay
under police custody. See also, Federal Public Prosecutors vs. Melaku Tumiso, Federal First Instance Court.
Criminal File No.34712. Federal Public Prosecutor vs. Kasahun Dalol, Federal First Instance, Criminal File
No0.34571.

" Interview with Ato Kedir, supra note 84 Chapter Two.

Interview with Ato Legesse, supra note 75 Chapter Two.

" This can be inferred from art.2040 (1) of the Civil Code which makes a person who interferes with the
liberty of another person even for a short period of time liable. The same can be inferred from art.585 (1) of the
CC which penalizes a person who restricted the movement of another person contrary to the law, irrespective of
the time of restriction, with not less than three months simple imprisonment.
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3.7 On the Right of an Accused to Full Notice of the Charge before Trial

In any criminal proceedings, it is an established principle that accused persons have the ri ght
to be given charge prior to the date of trial. To this effect, for instance the American
Convention on Human Right expressly provides that every person is entitled to prior

7 3. B . . .
"7 This is made so with view to give accused persons

notification of the charge against him.'
ample time to prepare their defenses. The right to defend oneself can only be exercised
effectively if the accused knows what he or she is charged with before trial.'"® Professor
David Fellman described the value of the right as the “indispensable, classic minimum

b 2 L)
requirement of due process.”"

Since the justification of requiring pertinent officials to give the charge before trial is to
enable the accused to defend him/her self, it follows that to avail themselves of this benefit.
accused persons should be given sufficient time and facilities to prepare the defense having
chance of success.'”” To put it otherwise, between the date when the accused is informed of
the charge and the date of trial, ‘adequate’ time should be granted taking into consideration
the nature of the crime by which the accused is charged. The duty to give adequate time to
prepare defense prevents accused persons from what the former European Human Right
Commission in one case referred as ‘hasty trial’.'*' In addition, it protects accused persons
against unnecessary speed of criminal proceedings.'” Regarding the issue at hand, Paul
Mahoney said the following:

[The right to fair trial]... embraces at the least the right to know with
reasonable clarity in advance of the trial the exact nature of the
offence with which one is to be charged; to have reasonable time for
preparing to meet the charge and to have the aid of counsel in
doing so. '23(Emphasz'5 mine)

""" ACHR, art.8 (2) (b). Here one may doubt the relevance of this provision of the ACHR to Ethiopia, but it is
worthwhile to note that the jurisprudence developed in one regional system affects interpretation of related
provisions of other regional system.

"' Trechsel, Human Rights, supra note 25 Chapter Two, p.193.

' D.Fellman, The Defendant’s Rights, p.30 as cited in Arnold Trebach, The Rationing of Justice, supra note 83
Chapter Three, p.93.

Y ICCPR, art.14 (3) (b).

! Krocher and Moller V. Switzerland, Application 8463/as cited in Trechsel, Human Rights. supra note 25
Chapter Two, P.49.

"> Trechsel, Human Rights, supra note 25 Chapter Two, P.49.

'* Paul Mahoney, Right to a Fair Trial in Criminal Matters under Article 6 E.C.H.R.,(here in after Mahoney,
Right to a Fair Trial)P.16.
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Having in mind the importance of handing over charge prior to the date of trial, the FDRE
Constitution and the CPC, require accused persons to be informed of the charge framed
against them prior to the date of trial. The FDRE Constitution under art.19 (1) and 20(2)
grant this right. Although no specific time period with in which charge is to be handed over
before the date of trial has been stated in these Constitutional provisions.art.19(1) requires
this to be done promptly. Morcover, as human right chapter of the Constitution to which
art.19 and 20 belong is supposed to be interpreted in light of the international human rights
instruments adopted by Ethiopia,'*’ charge should be handed over to the accused giving
adequate time to prepare defense. This is so because ICCPR, one of the international
instruments acceded by Ethiopia'®, requires adequate time to be given to accused persons to
prepare defense.'”® The same can be inferred from the CPC. The Code under art.109 (4) and
123 especially the former provision entitled ‘Framing, filing and service of the charge’
suggest that charge would be given to the accused soon afier the public prosecutor instituted
the case. Morcover, the Code under art.94 (2) (g) allows court to adjourn criminal
proceedings in case when the accused has not been served with the copy of the charge or has
been served too short time before trial. It is taking into account the adverse impact of being
served with the charge on the date or soon before trial in preparing strong defense that the

Code recognized it as one adjournment ground of criminal procecdings.

When one evaluates the enforcement of the right so widely recognized in RTD criminal
proceedings, due to the swift nature of the process it is less likely that accused persons will
be notified the nature and kind of the charge sufficient enough before the trial is held. This
has been practically attested in cases adjudicated by RTD proceedings. In all RTD trials at
both Federal First Instance Court and Federal High Court, I personally observed accused
persons being given the charge by the judge adjudicating the case and immediately the judge

asks the accused whether he objects the charge or not and he pleads guilty or not."'”’

"' FDRE Constitution, art. 13 (2).

" Ethiopia acceded to ICCPR on June 11, 1993.See stats of ratification, available at
http:"www2.ohchr.org/english/bodies/ratification/4. htm accessed on May 14/2011.

“OICCPR, art.14 (3) (b).

"I observed RTD trials at the Federal First Instance, Menagesha criminal bench on May 6/2011 in the
afternoon, Arada 5" Criminal bench on May 16, 2011 in the morning and Lideta 13" BPR and RTD criminal
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Moreover, in files already disposed by RTD proceedings, it is common to find an Amharic
expression which says “bekesash akabi hig yekerebew yekis mamelkecha letekesash bechilot
dersot geblol ena terditol kisun algawemm wenjelun... ... bilowal(Having been served
before the trial bench and well acquainted with the charge instituted by public prosecutor,
the accused pleaded....... 128 (Emphasis mine)This expression clearly tells us the fact that
accused persons are being given the charge right at the beginning of the trial. It is doubtful
that what judges state saying that the accused has understood the charge really describes

what actually happens. Given the fact that these accused persons do not have advocate, it

would be hardly difficult to presume that all persons would understand a charge full of

technical terms with all their legal implications.

Regarding the enforcement of the right at hand, Federal First Instance Court judge, Fuad

Reshid, admitted the fact that accused persons are served with the charge at the trial stage of

the proceedings, he asserted that adjournment will not be denied because the proceeding is
RTD and he continued saying that the case would be adjourned if the accused demands so.'%’
But, it is hardly possible that persons who do not know that they have such rights would
demand the adjournment of the case. In my opinion rather than waiting till accused persons
demand adjournment on such grounds, it is better to carry out the legal duty of serving

defendants the charge prior to the date of trial.

Contrary to what is happening in RTD proceedings and in line with art.123 of the CPC. to
enable the accused prepare his/her defense, in non-RTD proceedings a public prosecutor
institutes a case and on the same day the court fixes a day for hearing and orders a police to

serve the charge to the accused before the trial date.'?°

% See Annex Twelve. Annex Twelve-1, Twelve -2 and Twelve -3show that the accused persons were asked
whether they plead guilty or not on the date the charge was written and instituted to the court on 26/5/02,
25/08/03 and 13/5/03 respectively. In each annex, look the date when the charge was written and the date the
accused was required to enter plea guilty or not,

"’ Interview with Ato Fuad, supra note 30 Chapter Three.

130 1 0ok for instance Federal Public Prosecutor vs. Amir Munir, Federal First Instance Court, Criminal File
No0.34629 (See Annex Thirteen).
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3.8 On the Right to Request Adjournment of Trial

To ensure fair trial right, accused persons have the right to demand adjournment. To this
effect, subject to laws, courts have been given inherent discretionary power to decide
whether adjournment should be given or not in response to request made by litigating parties.
In using this discretionary power within the frame work of the law, courts should take all
necessary care not to deny adjournments in case when it potentially results in miscarriage of
justice. This right helps more the accused, the weak party in criminal proceedings, compared

to its well equipped opposing party -the public prosecutor.

The right 1o, grant adjournment works much to enable the accused and/or his delense counsel
to prepare defense to the charge. One of the facilities which ICCPR envisages to be extended
to accused persons to enable him to prepare his defense is adjourning cases.” Especially
when one takes into consideration the procedures involved in RTD proceedings, this
importance of getting adjournment looms larger. This is so because, as said before, trial in
RTD proceedings starts without prior notice of the charge framed against the accused. So, to
enable the accused to defend him/her self effectively, he/she must be given adequate time to

prepare defense.

Recognizing this role of adjournment, the CPC has provided different adjourning grounds of
criminal proo::cdings.”2 The Code further says for grounds mentioned under art.2 (a), (), (g)
and (h) the adjournment should not be allowed for more than a week. ¥ Thus, courts are
entitled to adjourn criminal cases for period greater than a week on other adjournment
grounds depending on the nature of the case under consideration. Despite these legal
provisions. persons who are accused by RTD proceeding are not being given adjournment on

any of grounds provided under art.94 of the CPC.

In relation to the subject matter at hand, Ato Tilahun Mitiku, an advocate, cited one case,

which he [lailed to remember the file number and the name of the accused, in which RTD

31 — - 3 . g . . . i I
BUICCPR, art. 14 (3) (b).Under this provision, every one charged with crime is accorded extensive minimum
guarantees including to have different facilities for the preparation of defense.

j CPC. art.94 (2) (b).
B dart 94(3)
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bench refused to adjourn a case.* In this case, he said that the charge was given to the
accused by the court and immediately the judge requested the accused whether he objects the
charge or not. By then, Tilahun, the defense counsel of the accused, requested the court to
adjourn the case on the ground that charge was not given to the accused before the trial date.
But, the court refused and proceeded adjudicating the case. In same manner, W/t Meron
Teshome, former assistant judge at Federal High Court RTD bench and currently a registrar
at Federal High Court Bole bench, informed me that demanding adjournment in RTD
proceeding is considered as delaying tactic as a result of this courts tend to deny

. 135
adjournment.

Not only when requested by accused persons but also when demanded by public prosecutors
that courts use RTD as an excuse to deny adjournment of criminal proceedings. This has
been observed in Federal Public Prosecuior vs. Belay Adamu case.'*® In this case, on the
first date the file was opened, the public prosecutor as per art.94 (2) (b) of the CPC requested
the court to adjourn the case as witnesses of the prosecutor did not appear. The court,
however, refused to adjourn the case and closed the file stating that since the bench is RTD,
the witnesses of the public prosecutor should have appeared. (See Annex Fourteen). Though
this case does not show the impact of RTD on the rights of accused persons, which is the
subject matter of the paper, it confirms to what extent the lawful adjournment grounds are

disregarded in RTD proceedings.

The discussion so far carried out shows to what extent the application of RTD violated some
rights of accused persons despite the promise made in various documents incorporating RTD

proceedings.

" Interview with Ato Tilahun, supra note 112 Chapter Three.
" Interview with W/t Meron Teshome on May 26, 2011 at 10:30 am in her office.
% Federal Public Prosecutor vs. Belay Adamu, Federal High Court, Criminal File No.102743.
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CHAPTER FOUR

CONCLUSION AND RECOMMENDATIONS

4.1 CONCLUSION

Ever since its introduction, although RTD proceedings have been the object of much dismay,
no or little study has been done on it. In this paper, modest attempt to rectify this disregard

has been made. In so doing, the research has come up with the following major findings.

The first important finding is that RTD is a special criminal cases disposing procedure
serving as one means of managing case flows. This is so because what is supposed to be
achieved by RTD here in Ethiopia has been attempted in other country by adopting laws
incorporating this special procedure. In line with this, the Criminal Policy and the Draft
Federal CPC have recognized the process involved in RTD as Accelerated Procedure.
Despite this, officials in charge of implementing RTD still believe that RTD is a case flow
management technique which cannot be considered as a special criminal proceeding. Due to
this, they tend to consider RTD as an administrative affair which does not affect procedural

due process rights of accused persons.

Even worse, this widely held opinion has resulted in applying RTD without having legal
force. In my opinion, to process criminal cases using a procedure not provided by law is
unconstitutional. More often than not, adjudications of criminal cases result in denying
accused persons their liberty right if the criminal proceeding comes to an end by convicting
the accused. The FDRE Constitution under art.17 (1) guards against deprivation of liberty
except in accordance to a procedure established by law. Despite this well entrenched
constitutional provision, RTD has been used as one procedural means of disposing criminal
cases without any instrument which legalizes it. Moreover, the absence of legal instruments
regulating RTD proceedings has bestowed wide room for judges and public prosecutor to
manipulate the procedure in a way they feel like. This has given ample chance for

arbitrariness, instead of rule of law, to reign.

Due to the fact that RTD is being implemented without legal instrument regulating the

procedure and further aggravated by its tendency to promote the value of the crime control
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model of the criminal justice system, its application has resulted in violation of many
fundamental rights of accused persons. In the way discussed in the paper, the criminal justice
proceeding in RTD is found to be fraught with the violation of human rights due to departure
from the standard set by the existing domestic and international human rights instruments.
Such kinds of infringements are quite common when cases are adjudicated in hurry. Scholars
who conducted research in this area also showed that human rights violations occur
frequently in proceedings which dispose cases so rapidly.' Officials who justify RTD as a
new criminal cases disposing procedure, try to undermine all the above stated procedural due
process violations of accused persons on the ground that it is less complicated minor crimes
which are supposed to be tried by RTD as such its impact on the rights of accused persons is
very minimal. In my opinion, this would create fertile opportunity to repeat the “ideology of
triviality™ what Sanders and Young coined to express the hiding tactic of human right
violations of accused persons going on in Magistrate courts adjudicating minor crimes in

England and Wales in Ethiopia.

Although it seems convincing to implement RTD as it has managed to increase the efficiency
of the criminal justice actors, this research has shown to what extent the unwarranted
emphasis given to speedy disposition of criminal cases has resulted in violating the
fundamental rights of accused persons. A series of such violations of procedural rights of
accused persons in this short cut , oversimplified and abbreviated procedure, which
individually may be of minor significance usually compromises the person’s right to fair
trial. Fearing such consequences of unjustified need of rapid adjudication of criminal cases,

one American district court judge warned the concerned officials in the following way:

The number of cases resolved and the speed with which they are
resolved is some measure of the judicial system but it cannot and
should not be the sole measure. We are not engaged in manufacturing;
the quality of what we produce must be more important than the
quantity. We cannot and should not judge judging solely or even
primarily by reference to the number of dispositions...the time has come

' D.Fellman, The Defendant’s Rights as cited in Trebach, The Rationing of Justice, supra note 83 Chapter
Three, p.93.
2 Sanders and Young, supra note 41 Chapter Two, p.452.
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to consider whether the current emphasis on speed has created a new

evil, one even greater than that caused by delay.3(Emphasis mine)
The impact of these violations becomes dangerous when one considers the fact that usually
criminal trial comes to an end by convicting the accused which results in depriving myriad of
rights of accused persons such as the right to life, liberty, property, association, expression,
ete.” It is cognizant of these consequences of criminal proceedings that special category of
rights are given to accused persons to limit excess of public officials having duties of
enforcing substantive criminal law. In addition, failure to respect human rights of accused
person would be to defeat the purpose of giving accused persons long list of rights to counter
balance the inequality that exist between parities to criminal proceedings i.e. the public

prosecutor and the accused.

Moreover, the need to ensure the efficiency of the criminal justice actors at the expense of
accused persons’ rights would not serve the over whole justice system as it, in the long run,
erodes public confidence over the criminal justice system. This fear has been reflected in the
decision of the Federal Supreme Court Cassation division. The Court reiterated that if rights
of accused persons are not respected during criminal proceedings, public respect and

acceptance towards court decision will decrease.’
4.2 RECOMMENDATIONS

The first important point which urgently needs to be taken in any endeavor to make RTD
constitutional is to enact law dealing with RTD. In this respect, it is good to have some
provisions being incorporated in the Draft Federal Criminal Procedure Code. However, these
provisions of the Draft Code are insufficient to address all procedural due process
irregularities resulting from the application of RTD. So. to make the Draft Code a full-
fledged one capable of addressing all thorny issues related to RTD, detailed provisions

dealing with the following matters should be added.

3 H.Lee Sarokin “Justice Rushed is Justice Ruined” in Rutgers Law Review, Vol.38 No.3 Spring 1986 as cited
in Fasil, Beethiopia Yewonjel Fith Astedader, supra note 22 Chapter Two, p.124.

4 kibwana and M’Inoti, The Protection of Human Rights in African Criminal Proceedings, supra note 50
Chapter Three, p.120.

> Captain Hussein Ali vs. Public Prosecutor of Somalia Regional State case, supra note 77 Chapter Three,
para.5. (See Annex Four).

62



1) As stated in the body of the paper, currently, prosecutors are exercising unlimited
discretion to opt for RTD proceedings resulting in increasing the number of cases to be
adjudicated by same. As a result of this, different public prosecutors arbitrarily take criminal
cases to RTD benches with view to swiftly dispose the case. To avoid such arbitrariness,
clear and objective criteria which provide directive guideline to select criminal cases
susceptible of being disposed by RTD should be provided in the Draft Federal CPC. In the
absence of such guidelines, a consistent and fair approach in taking decision will not be
realized. It is recognizing these negative consequences of exercising discretion that Guideline
on the Role of Prosecutors adopted by the Eighth United Nation Congress recommended
countries under Guideline 17 to enact law which regulates discretion exercised by public
pcrsccutors.(’

2) In addition to providing guidelines to determine cases to be adjudicated by RTD, like in
the case of Irance, a provision which prevents disposition of crimes punishable with greater
than some fixed years of imprisonment by RTD should be included in the Draft Federal CPC.
3) As said, the Draft Federal CPC has recognized RTD as a special procedure called
Accelerated Procedure. However, the Draft does not provide the details of the procedural
steps involved in this special procedure. The Code should provide details about how a case is
to be initiated and proceeded in this special procedure. In other words, in relation to the
procedure, the Code should incorporate provisions dealing with when charge should be

handed over to the accused and criminal proceedings be adjourned.

4) On the top of what is said above, due consideration should be given to balance the
interest of the government to ensure the efficiency of the criminal justice system and the
rights of accused persons. Putting it otherwise, the detail provisions which will be included in
the Draft CPC to govern RTD should be designed in a way that violations of accused

persons’ rights will not occur or be kept to its minimum.

Up until a law governing RTD in the above stated way is enacted, judges and public
prosecutors should handle every criminal case as per the procedural rules enshrined under the

existing CPC. In line with this, judges should not treat criminal cases brought by RTD

® Guidelines on the Role of Prosecutors was adopted by the Eighth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, (here in after,
Guidelines on the Role of Prosecutors).
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different from other ordinary cases. To put it otherwise, all criminal cases should be
adjudicated only based on the letter and spirit of the existing CPC and other piece of
legislations which regulate criminal proceedings. Thus, judges should stop violating those
rights identified in the paper in RTD. Moreover, they should refrain from conducts which put
into question the impartiality of courts. Rather, judges should be active enough in any
criminal proceedings including RTD with view to enforce rights of accused persons in cases
when the accused does not have defense counsel.” This is to say that they should dare to
explain the rights accused persons have in detail and give adequate time to exercise them as

doing so forms one of the primary constitutional obligations of judges.”

Generally, in the campaign to increase the efficiency and effectiveness of the criminal justice
system, human rights must continue to work consistently and pragmatically. I'mphasizing the
need to balance the two major purposes of criminal procedural laws - the need to increase
efficiency of the criminal proceedings and to ensure better protection of accused person’s
right, Trechsel said “procedural justice is at least of the same importance as outcome-related
justice.” Failure to balance these two interests by giving priority to the simplification and
acceleration of criminal process to achieve the efficiency of the criminal justice system
threatens individual liberty and reinforces repression.'” In fact, a government has legal duty
not only to get as many convictions as possible but also the responsibility of ensuring that
rights of accused persons have been respected. Moreover, modern society values more about
the protection of individuals’ rights than its interest in obtaining conviction showing the fact

the need to protect individual rights of accused persons’ rights prevails over other purposes

" Here, one may question the legality of the active role of judges in criminal proceedings. Some scholars argue
that judges have the right to do so as per art.13 (2) which imposes the duty to enforce rights enshrined under
Chapter three of the FDRE Constitution. For detail information see Muradu Abdo, The Indigent’s Right to
Defense Counsel in Ethiopia in Wondwossen(ed.), Human Rights in Criminal Proceedings, supra note 11
Chapter One, p.140-157.

¥ This duty of judges can be inferred from art.13 (1) of the FDRE Constitution. This duty of judges has been
reaffirmed  in recently decided case by the Federal Supreme Court, the Cassation division. In this case, the
court starkly stated that judges have the duty to respect and enforce constitutionally recognized rights of
accused persons. See generally, Captain Hussein Ali vs. Public Prosecutor of Somalia Regional State case,
supra note 77 Chapter Three, para.5. (See Annex Four)

? Trechsel, Human Rights, supra note 25 Chapter Two, p. 243.

*® Francoise Tulkens, Criminal Procedure; Main Comparable Features of the National Systems in Delmas —
Marty (ed.),The Criminal Process and Human Rights, supra note 2 Chapter Two,p.12.
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of criminal trial."" So, all government organs involving in the criminal justice system should

shape their activities in line with this modern understanding.

" ‘Worku, Presumption of Innocence, supra note 2 Chapter Three, in Wondwossen(ed.), Human Rights in
Criminal Proceedings, supra note 11 Chapter One, P.122.
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