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Abstract 

Agriculture constitutes the backbone of the Ethiopian economy; not only it attracts 90% of the 

Counu-y's export earnings but it also employs 85% of the Counu-y's labor force. In spite of its 

promising potential, the agricultural marketing system is underdeveloped and it is still in its 

u-aditional rudimentary order. Lack of rural access to finance is the fundamental problem 

hampering production, productivity and income of rural farm household. Financial 

institutions consider lending to small farmers risky (due to farmers' lack of adequate 

collaterals) and costly (due to high u-ansaction costs) . In this Thesis, WHR system is 

sugges ted as an innovative mechanism that can rectify the marketing and financial problems 

of the agricultural sector by facilitating the conversion of inventories of agriculture into a 

readily u-adable D evice, commonly known as WHRs. The receipts can be used either as 

collateral to access credit or as channel for dealing with the underlying conunodities. 

Generally, a well functioning system of WHRs provides higher prices, accurate weights and 

measures and credit to agricultural producers including smallholder farmers. I t is also 

advantageous for lending institutions as it provides them secure & easily liquidated form of 

collateral. 

Despite its half a century old legal rules governing the sys tem, Ethiopia has never been able 

to establish an effective WHR system and reap its benefit s. Among the various legal and 

institutional bottlenecks capping the implementation o f the system in E thiopia, lack of active 

supervisory/regulatory body, absence of secondary legislation supplementing the WHR 

System Proclamation and the National Bank of Ethiopia'S Bills Market Directives (which has 

influenced banks to divert to long term loans) are the major ones. There are also cha llenges 

associated with the legal framework of the ECX warehousing business. In this T hesis, it is 

argued that besides creating conducive policy environment to the expansion of the 

warehousing indusu-y, building a uniform legal framework of WHRs sys tem that is en forced 

by a national regulatory body is crucial to tackle the existing challenges. Moreover, the core 

activities that should be performed by the government, lending institutions and other 

stakeholders towards realizing the implementation of effective WHR sys tem are outlined. 

Finally to highlight o n the SU-ucture of the Thesis: the first chapter focuses o n methodology 

and the second chapter provides general background o f WHR system in the world and in 

Ethiopia. In the third Chapter the legal framework of Ethiopian WHR system is closely 

analyzed. The forth chapter is devoted to legal and practical aspects of collateralization of 

WHRs. Finally, concluding remarks of the writer are presented together with some 

recommendations. 
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Chapter one 
Introduction 

1.1. Background of the Study 

Traditional and innovative collateral securitization mechanisms have kept on developing so as to 
finance the expanding global trade in agricultural commodit ies. I However, it is pretty clear that 
developing and transitional economies have not benefited as much from the increase in 
agricultural trade flows and alternative financing mechanisms as developed countries2 In Africa 
lack of rural access to credit has remained to be severe constraint for many farmers. Particularly 
the scant pre-harvest finance adversely affects the whole output of agricultural activities and 
ultimately push smallholder farmers into worse poverty3 Altho ugh 73% of the population li ves 
in the rural areas of the continent where there is high incidence of poverty, countries are not yet 
able to move forward in improving access to rural finance with the required pace.4 

This is no exception for Ethiopia which is one of the developing African countri es having 
predominantly an agrarian economy. In Ethiopia not only Small-holder farmers but also the 
whole agricultural market is suffering from very limited, if not at all nil , access for credit. 
Studies affirmed that lack of finance is one of the fundamental problems hampering produclion, 
productivity and income of rural farm households in the country5 As agriculture is the back bone 
of the country' s economy supporting about 80% of the total population ,6 the problem of rural 
financing appears to be all touching. Anoth~r study has further revealed that formal financial 
institutions in Ethiopia don't consider the smallholder fanners constituting the large pari of 
population as creditworthy for the reason that they can' t afford the required collateral. 7 

Thus, realizing efficient, sustainable and widely accessible rural financial scheme has kepi on 
being major obstacle of economic development for many countries in the continent including 
Ethiopia.s Even the li beralization of the financial sector, which was hoped to make a di ffe rence 

I The World Bank Agriculture And Rural Development Department, Rura l Finance Innovations Topics and Case Studies, Report No. 32726-GLB, Apri l 2005, pp. 6 - 7 
2 Ibid, p. 7 
3 Gideon E. Onumah (2003), Agribusiness: Vendor Financing in Input Markets: Improving Access to Rural Finance through Regulated Warehouse Receipt Systems in Afri ca, Case Study, Natural Resources Institute (NR I), pp. I - 15 4 Ibid, 
, Sisay Yehuala (2008), Determinants of Smallholder Farmers Access to Forma l Cred it: The Case of Metema Woreda, North Gondar, Ethiopia, M.Sc. Thesis, Haramaya Uni versi ty, pp. I -3 
6 Federal Democratic Republ ic of Ethiopia Ministry of Finance and Economics Deve lopment in Conjunction with Ministry of Agriculture and Rural Deve lopment, Global Agricu lture and Food Security Program - requesl for Fund ing Public Sector Window Agricultural Growth Program (GA FSP GAP FINANC ING ), Draft , 29'" September, 20 10 p. iii 
7 Adera, A. (1995) Instituting effect ive linkages between formal and informal financial seC lor in Africa: A proposa l, 
Servings and Development, pp. 5 - 22 
8 Onumah, Improving Access to Rural Finance, Op. Cit., pp. 1-5 
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in the supply of rural finance, brought virtually no change. This is mainly because formal 
financial institutions have become more risk averse and reduced their exposure to agriculture and 
the rural economy which are thought to be riskier. Among the major setbacks increasing FFIs ' 
risk in the rural economy, lack of suitable collateral is reported to be in the forefront. 9 In Ethiopia 
farmers and the agribusinesses sector in general lack traditional collateral such as physical assets 
and have tenuous title to the land. 'o Because of thi s, they are not able to meet the stri ct 
requirements of banks to secure loans. The principal asset that most fanners and agribusinesses 
do have is their production. Hence, rectifying the problem of agricultural finance presupposes the 
innovation of a mechanism that can make use of the farmers' agricultural products as reliable 
collateral to finance famers and the agriculture sector in general. 

Warehouse receipt (WHR) system is widely accepted as the right mechanism fulfilling the 
required criterion. This system helps to solve the financi al problem in agricultural sector by 
providing an alternative to traditional lending requirements of financial institutions. Properly 
functioning system of WHRs enables farmers to access credit against their agricultural 
commodity stored in licensed warehouses. II 

WHR system is normally palt of a package of innovations designed to modernize the agricultural 
marketing systems. It is a scheme that is chiefly applicable to agricultural products which are 
subject to fluctuating price within the harvest and lean seasons. The System is an important and 
effective tool for creating liquidity and easing access to credit. It also offers additional benefits 
such as smoothing the supply and prices in the market, improving smallholder farmers' incomes, 
and reducing food losses . '2 WHR system can play dominant role in the development of the 
overall agricultural sector, by permitting smallholder farmers to hold food back to the lean 
season, allowing them to access markets on more equitable terms, and enhancing the efficiency 
of the entire commodity chain. I } The system is especially relevant for emerging economies 14 

In this complex and expeditious economic world where millions of transactions involving large 
amount of commodities takes place in every minute, it is too costly, inconvenient and ri sky to 

9 Onul11ah, Improving Access to Rural Finance, Op. Cit.. pp. J - 5 
JO See Article 3048(2) and (3) of the Ethiopian Civil Code (Civi l Code of the Empire of Ethiopia. Proc lamation No. 165 OF 1960) which stales that a person may not offer an immovable as a security unless he is entitled (Q dispose of it and Article 40(3) of the Ethiopian Federal Constitution (Federal Negaril Gazeta of the Federal Democratic Republic of Ethiopia I Sl year No I, 1995) which clearly declares that the ownership of rural land is exclusively vested in the state and in the peoples of Ethiopia. Cumulative reading of the two legal provisions uncovers that farmers in Ethiopia can't collateralize their land as they have no title on to dispose it. 
1'1 The World Bank Agriculture And Rural Development Department. Rural Finance Innovations Topics and Case 
Siudies, Report No. 32726-GLB , April 2005, p. 7 
12 Daniele Gio vannllcci, Panos Varangis, Don Larson. Warehouse Receipts: Faci litati ng Credit and Commodity Markets. A Guide to Developing Agricultura l Markets and Agro-enlerprises, availab le at: http://ssrn .com!abstract=952596, as retrieved on June 19,2011, pp. I - 3 
13 UNCTAD, Review of Vv'arehouse Receipt System and Inventory Credit Initiatives in Eastern & Southern Africa, Final draft report comm issioned by UNCTAD under Ihe All ACP Agricultural Commodities Program (AAACP), September 2009, p. I 
14 The World Bank(2005 ), op cil., p. 7 
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undet1ake physical deli very of commodities at every transaction. WHR system recti fies such 
inconveniences by facilitat ing the representation of the commodity subject to transaction by a 
single paper. To state briefly how the system operates - the commodity intended to be transacted 
will be stored in an accredited warehouse and a document aSCet1ai ning the avai lability of the 
commodity be issued by the warehouseman. This document which indicates the type, grade and 
weight of the stored commodity is often known as Warehouse Receipt. Depending on the law of 
the jurisd iction, title to the underlying commodity can be transferred to a third party simply by 
endorsement and transfer of the receipt without the need to have any physical contact with the 
stored commodity. The owner of the commodity who is provided with the receipt can go to the 
market and deal with the commodity merely using the receipt. 

As noted above, on top of its significance in making the transaction easy, WHR system is also 
well known for its vi tal role in rai sing money so as to meet the various ex igencies of the business 
world in agri cu lture sector. In developing countries like Eth iopia low liqu idity compels fanners 
to sell commodities right after harvest when prices are low so as to cover their working capital 
needs. However when there is effective WHR system, the holder of the receipt may offer the 
receipt as a security to get loan from financial institutions and extend the sale of commodities 
beyond harvest season. Put differentl y, WHR system enables producers, processors or traders to 
borrow against grain stored in licensed warehouses. It is much more convenient form of 
collateral than pledg ing the commodity itself. The lender institution merely by taki ng possession 
of the document starts to exercise pledge right on the commodity and when the situation so 
justifies may claim deli very of the commodity in the warehouse and dispose them towards 
settling the debt. WHR system can also be described as a new business fo r financial institutions 
as it provides them a new type of co ll ateral with high liqu id ity and low cost. WHRs are in 
general basis for coll ateralized commodity transactions 15 

In summarizing the importance of WHR system for the agricultural sector Lacroix and Panos put 
that: 16 

"The overall ~/Jiciency of markets is greatly enhanced when producers and commercial 
entities can convert inventories of agricilitumi raw /Ilaterials or intermediary or fin ished 
products into a readily tradable device. Since warehollse receipts are lIegotiable 
instruments, they can be traded, sold, swapped, II sed as collateral to support borrowing, or 
accepted fo r deli very against a derivative instmment such as a jil/ures coll/ract" 

Nowadays WHRs have become integral part of the marketing and financial systems of most 
industrial countries. 17 Many developed countri es across the world, including some finger counted 

" the World bank(April 2005) o p. c il. , pp. 8 
16 Richard Lacroix and Panos (2006), Finance & Deve lopment V ARANG IS, Using Warehouse Receipts ill Developing and Transition Economies, p. I 
17 UNCT AD (2009), op. c il., pp. 49 - 52 
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developing and transitional economies, have been reaping mani fo ld advantages of WHR system for long time by creating su itable environment for it. 

However, the case is different for most of developing and least developed economies . In these countries, despite the fact that the system has potentiall y a very high soc ioeconomic payoff, various constraints have signifi cantl y capped the progress of the system. IS 

A country can enjoy the aforementioned multifarious advantages of WHR system when it is able to create, inter alia, conducive legal and regulatory environment for the proper functioning of the system.19 Without adequate legal protection it is a bit difficult to find parties willing to take part in the system. Major participators such as depositors, banks and other dealers would become reluctant to rely on the receipt representing the stored goods unl ess they can make sure that the receipt has strong legal protection . Hence, a robust legal environment is by and large a sin qua non element of effective WHR system. In addition to this, a country needs to fulfill some basic operational requirements, including but not limited to, suitable storage fac ility, national grading system and consistent inspection?O 

In Ethiopia the concept of warehousing business has been officiall y given lega l recogni tion since 1960 when the modern Civil and Commerc ial Codes were enacted. The Civil Code designates Warehouse receipt as 'Receipts and Vouchers ' whereas the Commercial Code refers it as 'Warehouse Goods Deposit Certifi cate'21. In both of the Codes there are provis ions dedicated to matters of warehousing business and WHRs, though not complete 22 Further steps were taken to fill the visible gaps in the ex isting Codes by enacting another new law, i.c. the WHR sys tem Proclamation No. 372/2003, which came into force in 2003 n Followi ng the enactment of 2003 WHR system proclamation an attempt was made by the government of Ethiopia to embark on pilot implementation project of national WHR system which frozen after two years 24 Since 2007 ECX, a state-owned institution serving as market center for a few selected types of grai n, has embarked on the operation of WHR System. Currentl y ECX is using eWHR for its trad ing activities. The Exchange is also working towards facilitating loan access to depositors taking the receipt as a security. But yet the receipt system is not as such well developed in the country In 

IS Ibid 
19 The World Bank(Aprii 2005) op. cit., p. VIII 
20 Ibid 
21 See Articles 28 13 and 732 of the Civi l Code and the Commercial Code respectively 22 Tilahun Teshome (2002), Legal Aspects of Development of Warehouse Receipt system in Ethiopia, Recht in Africa. p. 22 1 - 222 (Thi s is the on ly journal Article wri tten on the lega l aspect of Ethiopian W HR system before the enactment of the 2003 warehollsi ng legislation. To the best of the writer's knowledge, there is no an arl icle written on'Ethiopian WHR system after the 2003 warehousing legislation came into force.) 2) The proclamation to provide for a warehouse receipt System No 37212003, 10th year No.2, Addis Ababa, 14th October, 2003. 

24 Interview with Ata Teshome Lema, Director of information and Control of Agricultural Marketing Directorate, at Ministry of Trade 
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Ethiopia where agriculture is the backbone of the economy WHR system is expected to play 
predominan t role in the overa ll economic development of the country; however, the reality 
witnesses the contrary. Why this happened? Thi s question leads us to the problems intended to 
be addressed in thi s resea rch. 

1.2. Statement of the Problem 
Despite the efforts being exerted by ECX the WHRs system has not yet able to achieve its 
desired goal of benefiting farmers from the marketing and financial functions of WHRs. 
Agricultural commodities which are widely produced and di stributed across the nation are still 
within the traditional frame of transaction. Fanners' access to finance has not witnessed 
significant improvement. The legal framework wi thin which the Exchange is carrying on 
warehousing business and fac ilitating the use of its electroni c receipts as collateral lacks clarity. 
The fluctuating market price of agricu ltural products is not regulated by market mechanisms 
rather by wider government intervention whi ch is again tradi ti onal. These interventions tend to 
send confusing signals to farmers and the traders, di scouraging intensificati on and in vestment in 
the warehousing business and throughout the agri cultural value chai n25 Lending Institu tions, 
except Commercial Bank of Ethiopia, have not yet begun providing loans holding WHR as 
collateral. 

The fact that the nation's economy is agriculture led, coupled with its political economy which is 
claimed to promote free market economic system make the aforementioned problems more 
pressing. This research attempts to explore the legal and practical perspectives of the problems 
and come up with poss ible so lutions that foster wider use and ex pansion of WHR sys tem in the 
country. To be more specific, the research is aimed at address ing, inter a li a, the following major 
research questions: 

• What are the legal and pract ical significance of WHR system in Ethiop ian economy? 
• What are the legal and institutional bottlenecks capp ing the implementation and 

expansion of WHR system in Ethiopia? 
• What are the key requirements for implementati on of viable WHR financing system in 

Ethiopia? 
• What is the legal base for the warehousing activities of ECX? Is it authori zed by law to 

launch WHR financing scheme using its receipts? 
• Are the financial institutions of Ethiopi a comfortable wi th the concept of WHR financing 

system? 

• Do the financial instituti ons of Ethiopia start provid ing loan taking WHRs as reliable 
collateral? If not? Why not? 

" UNCTAD (2009), op. cit., pp. 49 - 52 
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1.3. Objectives of the study 
The research is generall y aimed at illuminating on the legal and practical aspects of the Ethiopian 
WHR system by focusing on its role as a mechani sm of securing transaction. It also explores the 
legal and practi cal signifi cance of reali zi ng wider use of the System in Ethiopia. 
Accordingly, the fo llowing specific objectives are intended to be achieved in thi s research 

• exploring legal and practical significance of warehouse receipt system in Ethiopia; 
• uncovering recent developments in the WHR system and its incorporati on into the 

modern market system; 
• portraying the strong integration of WHR system with the modern commodity exchange 

system introduced by ECX; 
• closely analyzing the legal provisions regulating the WHR system in Ethiopia and make a 

comparison with the current changes in the world when necessary; 
• shedding light on the importance of WHR financing system to the agriculture sector with 

emphasis on its implication on smallholder farmers; 
• identifying the key requirements for the implementation of viable WHR financing system 

in Ethiopia; 

• examining the legal basis for the current application of WHR Financing system under 
the umbrella of ECX; 

• identifying principal stakeholders of the WHR system along wi th their role in building 
effective receipt system ; 

• examining the willingness of Ethiopian lending institutions to recogni ze WHRs as secu re 
collateral ; and finally 

• putting forward major steps that should be taken by the government of Ethiopia and other 
stakeholders so as to reali zed the implementation an integrated national WHR system. 

1.4. Significance of the study 
The study enables to make out the current status of the application of Warehouse Receipt system 
in the agricultural sector of Ethiopia and its role to the economic development. The benefit of the 
system to smallholder farmers, constituting the majority of the country's population, will also be 
portrayed. It further depicts the existing opportunities to foster wide use of the system across the 
nation and actual challenges that may impede the ex pansion of the system with their poss ible 
solution. 

The findings of the research bes ides their academic significance are hoped to give some lesson to 
( the concerned government authorities and other stakeholders on how to enhance the economi c 

benefits of WHR system in Ethiopia and scale up its role in the nation 's economic development. 
To the best of the writer's knowledge, there is no comprehensive research work done on 
Ethiopian WHR system after the 2003 warehousing legislat ion came into force. Because of thi s, 
most of thc legal and practical issues pertaining to the WHR system of Et hiopi a have remained to 
be unchat1ed . This work is believed to contribute some in rectifyi ng the seri ous dearth of 
materials on the area. It may also serve as an important stepping stone to further studies. 
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1.5. Research Design 
The research is done by employing Qualitative research method. This method is selected because 

of the explorative nature of the statements of the problem and the overall subject matter of the 

study. 

1.5.1. Subjects and participants of the study 
The core subjects of the study have been the legal provisions regulating warehousing business 

and WHRs in Ethiopia, The WHR financing scheme designed under the umbrell a of ECX, the 

Ministry of Trade, the Ministry of Agriculture, Ethiopia commodity Exchange Authority, banks 

and nonbank lending institutions and Ethiopian Grain Trade Enterprise (EGTE). The participants 

of the study have been representatives from legal expens on the area, the individual fanners, 

private and public banks and micro financing institutions. 

1.5.2. Sampling size and Sampling technique 
A minimum of two representatives have been selected from each subject and pal1icipant based 

on purposive sampling technique. The selection has been undel1aken primarily taking into 

account the experience, position, expertise and other attributes of the individuals the study 

demands. 

1.5.3. Data gathering instruments and techniques of Analysis 
The following instruments have been employed to gather the qualitative and quantitative 

information used in the thesis: 

• Two rounds Structured and in-depth Interviews; 

• Observation of selected warehouses and 

• Content analysis of relevant domestic laws, Reports of National Bank of Ethiopia and other 

international organizations, and foreign literatures 

The data collected via the aforementioned instruments are analyzed qualitatively. Whi le 

analyzing the data the writer has also consulted the experience of some countries which are 

selected purposefully. Among the countries selected, Uganda, Ghana and South Africa were 

taken for their relatively similar agricultural environment with Ethiopia. Other developed 

countries' experiences such USA, Canada and other European countries were consu lted to draw 

lesson from their best practices in implementing and utilizing effective WHR system and come 

up with better way outs for the problems in our system. 

1.6. Scope and Limitations of the Study 
The scope of the study is limited to legal and practical aspects of WHR system in agricultural 

sector of Ethiopia. Stated otherwise, detail economic analysis of the system is entirely beyond 

reach of the study. Domestic and foreign Laws governing the matter and literatures as well are 

analyzed to see the compatibility of Ethiopian Laws with the recent changes in the world . The 

opportunities and challenges in fostering wider use of WHRs in Ethiopia are also issues 

endeavored to be addressed in the study. 
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The most seri ous limitation of the study was indeed lack of adequate literatures on the area. Particul arl y at the domestic level it is onl y one journal article which has been at the di sposal of the writer. 26 In view of tackling the serious challenge of dearth of materi als, the writer has used workshop papers presented in Ethiopia and neighboring countries which are on the same battle for implementation effective WHR system. In addition , the fact that the sys tem is at its nascent stage couldn 't enable the writer to cite practical cases while elaborating the legal provis ions . Particularly no practi cal case was fou nd on negotiation of WHRs. Thus, the on ly option left for the writer was to focus on di scussing the legal provisions by comparing with other legal jurisdictions and suggest necessary amendments. 

26 See Teshome (2002), op. cit. 
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Chapter Two 
General Background of WHR System and Its 

Development in Ethiopia 
2.1. Definition, Nature and Function 

2.1.1. Definition and Nature 
Warehouse Receipt (WHR) is a piece of paper or electronic document issued by an accredited 
warehouse upon taking delivery of commodities to be deposi ted in its own storage facility or, in 
the premises of the depositor but kept under the warehouseman 's direct contral27

. It is also 
defined as a certification of legal ownership of the warehoused commodity28 The receipt can be 
understood as a document that state the ownership of a specified quantity of commodities with 
specific characteristics and stored in a specific warehouse?9 By virtue of the receipt the 
warehouse operator affirms that he has held commodities which belong to the depositor whose 
name appeared in the receipt. 

Coulter and Onumah defined WHRs as "documents issued by warehouse operator as evidence 
that specified commodities of stated quantity, quality and grade, have been deposited at 
particular locations by named depositors" 30 According to Coulter and Onumah, wh ile issuing 
the receipt the warehouse operator has to incorporate, inter alia, the major spec ifications 
enabling to identify the deposited commodity, the place where it is deposited and the identity of 

(> the depositor. In fact the basic elements not to be missed in WHRs vary in different jurisdictions . 

c 

( 

However, as the WHR is commonly taken as a contract of bailment between the owner of the 
commodity and the warehouse operator, it should at least incorporate the major rights and 
obligations of the contracting patties therein. Accordingly, not only must the receipt incorporate 
the quality, quantity and grade of the commodity the warehouse operator owes to the depositor, 
one may also suggest that the receipt should incorporate the rate of storage fees and service 
charges due to the warehouse operator. Whatever the content may be it is worth capitali zing that 
the receipt primarily evidences the fact that the commodities are delivered to the warehouseman 
who issued the receipt. 

27 The warehouse operator may not necessarily use its own storage facility to deposit the commodities. For example in filed warehousing the warehousing company uses the premises of the depositors as a warehouse and exercise direct physical control over (he commodities stored. 
28 Rick Andrews, Rob Munro, and Mike Filed (2007), Building a Warehouse Receipt Program That Works for Al l 
Stakeholders, Notes from the Field No. I , avai lable at www. BusincssGrowthlnitiative.org. retrieved on 13!h June, 
201 1, p. I 
29 Giovanllllcci, Varangis, and Larson, Warehouse Receipts, p. 
30 J. Coulter and O. Onumah (2002), The Role of Warehouse Receipt Systems in Enhanced Commodity Marketing and Rural Livelihoods in Afri ca, Natural Resources Institute, Food Policy, Vol. 27 p. 323 
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In Ethiopia , a legal framework for WHRs was designed five decades ago when the Civil and 
Commercial Codes were enacted . Different terms have been employed by the Codes to refer to 
WHRs. The Commercial Code refers WHRs as "Warehouse goods deposit certificates,,3] while 
the Civil Code used the words "Receipts and Vouchers". Per Article 28 13 of the Civil Code, a 
WHR constitutes two documents known as Receipt and Voucher. A person is entitled to full 
ownership over the underlying deposited commodities when he holds both documents. The 
Commercial Code under its Article 732(2) and 715(2) recognizes the receipts as negotiable 
commercial instruments. Despite setting forth such general remarks on the nature of WHRs none 
of the Codes provide a distinct definition for WHR. 

A clear legally binding definition has been provided to WHRs only under the WHRs System 
Proclamation that came into force in October 2003.32 Article 2(20) of the Proclamation defines 
WHRs as: 

"a written acknowledgment drawn in accordance with this Proclamation [i.e. 
Proclamation No 372/2003] and issued by a warehouseman pUlporting receipt of goods 
belonging to anotherfor storage and includes electronic warehouse receipts" 

The definition underscores that the receipt is an evidence for delivery of the goods to the 
warehouseman. Unlike the provisions of the Civil Code, the Proclamation requires for the 
issuance of a single document (WHR) which entitles the holder with fu ll ownership right over 
the underlying commodities. Put differently, the WHR serves as a document of title. The 
definition under the Proclamation goes further to recognize electronic WHRs too, in line with the 
demand of electronic commerce (e-commercc) which is becoming integral part of the modern 
economy. Inevitably, the receipt needs to be issued in accordance with the Proclamation so as to 
apply the above definition. The details related to the content and is suance of the receipt will be 
dealt with in chapter three of this paper. 

2.1.2. Functions of WHR system 
Nowadays, WHR system is widely accepted as a very important tool for the development of 
agricultural sector across the globeD Well functioning system of WHRs leads to an increase in 
the availability of cred it, reduce its cost, and mobilize external financial resources for the 
agricu ltural sector. 34 It helps to reduce the strong price fluctuations prevalent throughout the year 
by injecting more planning into the marketing system. WHRs system also has pivotal role in the 

31 Article 732(3) of The Commercial Code of Ethiopia 
32 The WHR System Proclamation Op. Cit., 
33 Hollinger, F., Rutten, L. and Kiriakov, K. (2009) Th e Use of Warehouse Receipt Finance in Agricullllrt! ;11 ECA 
COin/fries. Technical background paper for the World Grain Forum 2009, 5t. Petersburg, Russian Federation, 
Supponed by FAOlWorid Bank and FAO/EBRD Cooperative Programs pp. 14 - 15; see also Si Mallhies and 
Kiriakov (2009), Op. Cit. pp.8 - 13 
34 Richard Lacroix and Panos Varangis (1996), Using Warehouse Receipts in Developing and Transition Economies, Finance and Development, pp.36 ·37 
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creation of modern commodity markets which enhance competItiOn, market in fo rmation and 

international trade35 Moreover, the receipts lay the foundation for more sophist icated products, 

such as deri vatives and hedging contracts. 36 By so doi ng WHR system can facilitate the 

transformation of agricultural market into modern trading system and acce lerate economic 

growth. The system can also provide a way to graduall y reduce the role of government in 

agricu ltural market and improve food security.37 

The system of WHR typically involves three parties: the depositor, the warehouse operator and 

lending institutions (typically Banks and Microfinance Institutions).38 Producers/Farmers 

participate in the system seeking for higher prices, accurate weights and measures and credit. 

Lending institutions, on the other hand, involve in the system seeking for secure & easily 

liquidated collateral. In an effective WHR system, producers/depositors deposit a fini shed good 

or agricultural product in an accredited warehouse and receive a receipt certifying the deposit of 

goods of a particular quantity, quality, and grade. 

The depositor can use the receipt as a form of portable collateral to request a loan from a lending 

institution. By so doing, the farmers having WHRs in their hands can immediately ease their 

cash constraint without the need to di spose their products. Alternativel y, the producer may also 

use the warehouse as a channel for selling the goods. In thi s case the goods in the warehouse are 

released to the buyer, the loan and fees are deducted from the selling price, and fina ll y any 

remaining profits go to the depositor's pocket. Alternati vely, the depositor is also at liberty to 

regain control over his produce on the condition that he repaid the bank for the loan (principal 

plus interest), if any, and the warehouse operator for any storage fees39 

35 Daniele Giovannucci, Panos Varangis. and Don Larson, Warehouse Receipts: Faci litating Credi t and Commodity 
Markets, A Guide to Developing Agricu ltural Markets and Agro-enterprises, available at: 
hnp:llssrn .com/abstract-952596, as retrieved on June 19,20 11 , I - 3 
36 The World Bank Agriculture And Rural Development Department , Rural Fi nance Innovations Topics and Case 
Studies, Report No. 32726-GLB . April 2005, pp. I I -12 
]7 Giovannucci . Varangis, and Larson, Warehouse Receipts, op. c it. 
38 The depositor may be a producer, farmer group, trader, exporter, processor or any other indi vidual or body 

corporate. 
]9 S ryde, Peter, and Eusebio Martin (1999), "Grain Receipts in Economies in Transition: An Introduction to 
Financi ng Warehouse Receipts," In Agricultural Finance and Credit Infrastructure in Transition Economies: 
Proceedings of OECD Expert Meeting, Moscow, February 1999, Paris and Washington, DC: Organization for 
Economic Co-operation and Development (DECD) 
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The following figure depicts how the system of WHR operates 
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Source: Bryde and Martin (1999)40 
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In many jurisdictions WHRs have been serving two core functions. The firs t one is that they can 

be used to deal with the underlying stored commodity, i.e. marketing func tion. Secondly, they 

may also be offered as collateral by the depositor/holder to secure different transactions. 

Everberg described the function of WHRs stressing on the former as follows: 41 

"A receipt evidences the existence of the goods; it describes, identifies and locates them. 

The warehouseman can as conveniently deliver them to one person as another. What 
easier way could parties devise for the transferring of title to goods with great fac ility 

and certainty than by a transfer of the receipt in such a way thal the warehouseman must 

hold the goods for the transferee ? Without the moving of a barrel or a bale, without the 
lifting of a pound of material, but by the mere scratch of a pen, an owner of goods is able 

to pass title to another to thousands of tons of goods occupying enormous areas in 

tremendous warehouses, some of which may be located in the most distant sections of the 

country. " 

'0 Bryde, Peter, and Eusebio Martin (1999), op. cit. pp. 
" C. E. Everberg (1949), The Warehouse Receipt - Credit Security and Financing Device, 54 COIll. L. I. , p. 51 
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The quotation above uncovers the manifold advantages of WHRs particularly related to the 
commodity market. However, it should be noted that the use of WHRs either as a pledge or as -devise of transferring title to the stored goods was not free of challenges. There were debatable 
legal issues pertaining to the validity and ex tent of the rights conferred by the receipt. In English 
Common Law Legal System, different cases relating to the funct ion of the receipts were 
presented to the courts and disposed in a manner that acknowledges equivalent status of WHRs 
with that of the stored goods they represent. 

The Zwinger V. Samuda42 Case was among the prominent cases in which the courts clearly 
addressed the question whether the property rights in the stored goods can be transferred by the 
receipt or not. In the said case the litigation was between a purchaser of stored goods who is in 
possession of the WHR representing the goods and a pledgee of same goods who relinquished 
his possession of the receipt. Both parties demanded delivery of the stored goods and finally the 
dispute was brought to a court. The court decided in favor of the possessor of the receipt, i.e. the 
purchaser, reasoning that the use of these documents to sell or pledge goods was prevalent and 
was not an inconvenient practice. 

In another similar case of Lucas v. Dorrien43
, the depositor of goods in a warehouse went 

bankrupt after pledging the dock warrant for a loan . The trustee of the bankruptcy proceed ing 
sought to recover the goods deposited in the name of the bankrupt but pledged for a loan. In 
resolving the di spute between the pledgee and the trustee the COUtt reasoned that transfer of the 

o receipt to the pledgee marks that the possession of the stored goods was tak en away from the 
bankrupt; hence, the claim of the trustee has no valid ground. Here one can understand that 
possession is an important incident to prove pledge in common law tradition . The court further 
stated in its reasoning that" 

l 

"All special juries cry out with one voice, that the practice is, that the produce lodged in 
the docks is transferred by endorsing over the certificates and dock warrants, and therefore 
there is no reputed owner, if he doesn't produce his certificate" 

The two common law cases, which were disposed in the early 19th century, corroborated pi votal 
role of WHRs in commodity market serving as a document of title since the old days. In Ethiopia 
also the receipts are now being used in the modern commodity exchange market system that has 
been put in place by ECX.45 

42 As cited by Michael J . Vaughn (1968), Warehousing Security Transactions: Progeny of Twyne's Case. Baylor 
Law Review, Vol. XX, No I, p.9 
4l Vaughn (1968), op. cil., p. 8 
44 Ibid, P 9 
" Proclamation No 550/2007, A Proclamation to Provide For The Establishme nt of The Ethiopian Commodity 
Exchange, Federal Negatit Gazeta 13'" yea r No 61, 14'" September, 2007, See Article 6(5) 

• 
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As hinted above, WHR also plays an important role as a security device. In this regard, Rudd noted the following some fifty years back: 46 

"The warehouse receipt ... is a convenient fo rm of security which the holder or owner may transfer to a lending institution to secure the repayment of a loan needed to finance his commercial operations; it is a fo rm of pledge much more convenient than a pledge of the goods themselves. " 

In the modern economy too, WHRs have remained to be hi ghl y preferab le for m of security dev ices, particularly in the agri cu lture sector which usuall y suffers from lack of convenient form of collateral. WHRs allow agricultural producers, processors and traders to obtain flexible working capital by offering their farm products stored in li censed warehouses as secu rity. In thi s respect, WHRs are mentioned as an innovative mechani sm that enable small scale famers escape the cheap price of the harvest season and simultaneously access fund by using their stored agricultural product as loan collateral.4? To put it plainly, WHR system permits farmers to ex tend the sales period of modestly perishable products well beyond the harvesting season. It also creates price transparency which enables farmers to make informed sales decision rather than merely handing over thei r products to "farmgate" buyerslintermediaries who often offer below­market prices.4s 

WHR system plays a crucial role in upgrading the standards and transparency of the storage industry. The warehouses operating in the system wi ll be made subject to regu latory regime by which their day to day activities can be inspected. The expansion of the storage facility is also believed to provide the agribusiness with effici ent crop co llect ion points at whi ch large volumes of crops may be handled in the most cost effecti ve manner. Furthermore the use of WHRs in the agriculture sector lowers transaction costs by guaranteeing quantity and quality of stored goods. It also encourages the development of national qua lity measurement standards for agri cultural products. 49 

The advantages of WHR system are not limited to farmers/depositors. Other parties involved in the system also share the benefits out of it. Obviously the warehouse operator enj oys the new warehousing business opportunity created by the system. Lending institutions like Banks can minimize their risk as the system provides them collateral that can retai n a high commercial value and be liquidated quickl y. The operation of WHR system in some African countries, such as Ghana and South Africa, has benefited both financi al institutions and fa nners 50 Not only o lending institutions benefited from high loan repayment rate, but also farmers reaped hi gher 

46 1M. H. Rudd (1962), Analyses of Anic te 7 of the Uniform Commerciat Code Texas Legislative Council, Austin, Texas (As ci ted by Vaughn ( 1968), op. cit., p. 2) 
4J Vaughn ( t968), op. cit., p. 8 
48 Ibid 
49 Giovannucci. Varangis, and Larson, Warehouse Receipts, op. cit. ,. Innovations in Microfinance (2000), Op. Ci t., p.5 
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profit s by increasing their poss ible selling prices by as high as 230 percent, 51 WHRs have clear advantages for both farmers and lend ing institutions of the rural regions across Africa. First the producers can gain access to standard storage facili ties and get rid of post harvest losses due to backward storage facilities. Secondl y they can max imize their profits as never before by usi ng the WHR as collateral to access finance. The use of the rece ipt as co ll ateral fo r loan minimizes the risk for lending institutions and opens up a new cl ient segment that the institutions hard ly reached before$2 

The Ethiopian WHR system, as outlined in the preamble of the 2003 Warehousing Proclamation, is intended to achieve certain objectives. To begin with, it is aimed at eas ing farmers' access to credit by offering the inventories as collaterals to lending institu tions 53 Secondly, it promotes the transfer of title to the stored goods by simple deli very of the WHR representing the goods. It is further aimed at maintaining the suppl y and demand balance of agricultural products in the market and protecting producers from price shocks. Fi nally, the significant rol e of WHR system in promoting financial acti vities is not overlooked under the proclamati on.54 In a nu tshell, though the WHR system of Ethiopia is not des igned to the exclusive benefit of the agri cultural sector, from the reading of the preamble and Article 4 of the Proclamati on one can effortlessly comprehend that promoting and improving such sector is the central role the system is intended to play in the country. And, the fact that Ethiopia's economy is predominantly agrari an seems to justify such policy direction. 

2.2. Different Approaches to Warehousing Business o It is apparent that developing a system of WHR presupposes modern , well equipped and large size Warehouses. The warehouses may employ various approaches to operate the business. The warehousing businesses can be class ified based on their approach. Each type of warehouse provides its customers with a different range of security and serv ices. The major types are briefl y descri bed below. 

o 

1. Public warehouses 

The term public in this context never connotes public ownership ; it rather implies that such warehouses are open to anyone on a non-qualifying bas is. 55 Put differentl y, whosoever wishes to bring in agricultural commodities may store them in a public warehouse. Public is used here to refer to the fact that the warehousing company stores goods on behalf of the public in general. 
" Ibid 
52 Ibid pp. 8-9 
53 The WHR System Proclamation, Op. Cit. , paragraph three 
Sot The WHR System Proclamation, Op. Cit., paragraphs one, two and four 55 This is to mean that slich type of warehouses provides their storage service to the public at large and they aren' t allowed to make discrimination among depositors. But it doesn' t mean that the warehouse operators cannot put uniformly applicable criteria as to matters such as type and minimu m weight of the commodity they receive for storage. (See footnote 30) 
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Though public warehousing service is open to deposits by all-comers, including traders, mill ers, 
public agencies and others, fanners are often the lead ing users of the serv ice. 56 Four alternative 
approaches may be utilized for operating public warehouses. These are Unregulated independent 
'elevators' 57 ; Warehouses regulated by the State; Warehouse regulated by a trade body5S, and ; 
Bulking by private trade intermediaries59

.
60 

In principle, only public warehouses can provide WHRs of use for international trade 61 Banks 
usually prefer receipts issued by public warehouses 62 That is because these warehouses are 
believed to be independent storage fac ility providers where the owners act onl y as custodian of 
the stored goods and has no interest on the goods except service charge. This has enab led the 
warehouses to engender confidence, ensure fair treatment of the parties, and enhance integrity of 
the system.63 

2. Private warehouses 
Among the various alternative approaches of expanding warehousing services one may be 
developing it along the 'private ' lines, where it primarily serves as a means by which private 
traders and processors rai se finance and potentially turn their own stocks into tradable 
instruments.64 Private warehouses are storage service providers that don't accept deposits from 
whosoever wishes to deposit. In private wareho using, there is a close relat ion between the 
warehouse and the owner of the stored commodities and it is somehow difficult to prove actual 
subsistence of the bailment relation expected to exist between the owner and the warehouse 
operator65 This type of warehousing service is provided by collateral management companies, 
such as international and local inspection companies, freight forwarders and others holding stock 

56 UNCfAD (2009), Review of Warehouse Receipt System and Inventory Credit Initiatives in Eastern & SOllthern Africa, Final draft report commissioned by UNCTAD under the All ACP Agricultural Commodities Program (AAACP). p. iv 
" Ibid p. 2 
57 The difficult policy environment caused by politically sensitive nature food crops sometimes trigger few large trading companies 10 make an attempt towards providing their own warehousing services on an unregulated basis. See UNCTAD (2009), op. c it. , p. I - 3 
" The Eastern African Grain Council (EAGC) is can be typical example of Systems regulated by trade bodies. To date, EAGC's certified warehouses are confined to Kenya only. Nonetheless, given the broad base of membership of the organization, it is believed to have best prospects for success in evolving into a uniform system covering a large pan of Africa. See UNCT AD (2009), op. cit., p. 2 - 5 
59 Thi s approach is applicable in a situatio n where there is no policy framework that favors the estab li shment of a regulalOry framework for warehouses. In sllch scenario, the development of bu lking by private trade intermediaries provides an 0ppol1unity for farmers 10 store their products, and eventually it may evolve into a regu lated system. Currently, there are initiat ives in Malawi to develop a warehouse system of such approach. 
60 UNCTAD (2009), op. cit., pp. 1- 6 
61 Ibid, pp. 30 - 33 
62 J.O. Fabunmi (2002), op. cit., pp. I - 5 
63 Ibid, p. II 
64 UNCTAD (2009), op. cit., pp. 100 -101 
6' UNCTAD (1996), op. cit., pp. 30 - 33 
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for third parties. Currently, most of the warehousing activities in Africa fall within thi s category 
of warehouses. 

3. Farmers-focused warehouses 
These are warehouses providing storage and financing services almost excl usively to agricultural 

commodities deposited by farmers. Unlike public and private warehouses, fanner-focused 

approach is not basically intended to commercial purpose. The objectives of this type of storage 

facilities are often either supplying local food needs in rural areas or bulking products prior to 

taking to market. Farmers-focused approach can be put into operation in three different 

approaches namely, Cooperative approach, supported by bank lending; Microfinance-linked 

approach, where the rural storage is financed by local microfinance institutions , and; 

Technological improvements in rural storage. Among the three, Microfinance-linked approach 

has been pragmatically proved to work well in the experience of Madagascar. 66 The approach 

turned out to be highly successful in Madagascar mainly because it is integrated into a structured 

microfinance nelwork which can provide necessary management and financial support 67 It is 

also recommended that countries of East and Southern African countries, including Ethiopia, 

should work on assessing on how they can adapt Malagasy approaches to rural microfinance and 

inventory credit to their own circumstances.68 

4. Field Warehousing 
As the name implies, Filed warehousing is a storage facility rendered by setting up a warehouse 

' in the field' - that is in the owners premises, other than using the warehouses already existing 

the warehouseman' s premises. The system of Field warehousing is mentioned for serving as best 

type of collateral that fi lled the gap created after the great Economic Depress ion when survived 

manufacturers found themsel ves in difficulty to furnish the usual security to access new cred it or 

capital.69 Manufacturers who were not in a position to provide satisfactory security, but have a 

large stock of raw materials awaiting manufacture, got the opportunity of accessing loan by 

offering as collateral portion of their premises containing the materials to a warehouse company. 

And, this is what is called Field Warehousing. Once a WHR is issued by Filed warehousing 

companies Banks didn't show any reluctance to finance the receipt apparent ly because the 

system protected them. The pledge of the WHRs was just as effecti ve as would be a pledge of 

the goods themselves.7o 

Yet the concept of Field Warehousing has come into prominence in the late 19'h century when 

the goods to be stored got larger and more difficult to move to warehouses 71 As stated above, in 

66 UNCTAD (2009), op. cit., pp. 1 - 4 
67 Ibid 
68 Ibid, pp. 5 - 6 
69 Daniel M. Friedman (1942), Field Warehollsing, Columbia Law Review, Vol. 42, No.6 Colum bia Law Review 
Association, Inc., pp. 99 1-10 13 
70 Friedman (1942), op. cit., pp. 991 -1013 

7t Vaughn (1968), op. cit. , pp. 20 - 26 
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a field warehousing, the goods need not be moved to the warehouse but the warehouse operator itself goes to the place where the goods are situated.72 Field Warehousing can be described as a storage service provided in the clients' premises, normally to enable the client to obtain financing against stock held there. The warehouse operator leases the premises for a nominal fee and is responsible for control of the commodities used as coliateral. 7J Though there is no removal of the goods from the owner's premise, separation is inevitable. The warehousing Company is also required to segregate the premise containing the goods warehoused from the reminder and post numerous signs indicating its possession to the public. The company further places placards on the warehoused materials and put a custodian in charge of the goods 74 

In contrast to other types of warehousing, field warehousing is aimed at finance not storage.75 It has developed in many jurisdictions as a security device which enables the borrower to deliver to the lender legally valid documents of title and to grant a possessory pledge of goods stored in the borrower's own plant, mill, refinery or warehouse. Here the operator manages a warehouse on the premises of another business . This usually occurs in industries such as milling or cotton spinning where the industry finances the acquisition of raw material s, while someone else, i.e. collateral managers, controls the stock for the bank. In France, Belgium, and many Latin American countries, field warehousing continues to be widely accepted as a practical and safe security device 76 

5. Trading warehouses 
Warehouse operator under thi s category of warehousing service trades the stored commodity on behalf of the depositor. This perhaps creates a conflict of interest for the warehouse operator; however such approach of warehousing has operated successfully in North America for many years 77 In contrast to the North American experience, in the Latin American countries, which adopted the civil law countries' approach of developing WHR system, licensed warehouses are not normally allowed to trade in stored commodities as this is deemed to create unacceptable conflict of interest. 78 

Among the various categories of warehousing businesses pOItrayed above, Ethiopia has adopted the public warehousing type which is regulated by the state79 This approach is mainly built on the experience of North America and proved to work effectively in the countries like South 
12 Forestier, et al. (2004), Special Study, op. cit., p. I 
73 UNCTAD (2009), op. cit., p. I 
74 Friedman ( 1942), op. cit., pp. 991·1013 
75 Ibid, pp. 1012 ·1013 
16 Forestier, et al. (2004), Special Study, op. cit., Appendix- I 
77 Ibid p. 2 
78 UNCT AD (2009), op. cit., pp. 13 - 14 
79 In addition to the various provisions of the WHR System Proclamation which clearly depicts that the system is state-regulated, Article 32( I) of the. same proclamation, which provides that elevators having free space shall always be wi lling to receive all suitable goods for which they are licensed to warehollse, can be mentioned as another concrete evidence showing Ethiopian receipt system is designed based on 'public warehousing approach'. 
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Africa, Philippine, Bulgaria, Kazakhstan and NOlth American countries. so Of course, select in g the one that best fits to the context of Ethiopia obv iously requires further multidi scipl inary studies on the area. Generally it is agreeable that all types of the warehousi ng se rvices are desirable since they can cause value chainssl to operate more efficiently. But yet, as said before, foreign experiences depict that public warehousing is more open system favoring a large number of suppliers. Licensed public warehousing is also preferred by Public sector buyers like World Food Program (WFP) and national parastatals for it enables them to req uire delivery simply in the form of WHRs issued by such warehouses. s2 Based on this, one may validly contend that Ethiopia has rightly chosen the warehousing approach that lays down the fo un dation for the development effective and viable system of WHR. At the same time, it is the view of the writer that conducting researches on the applicability of the rest in Ethiopia also deserves accentuation. 
2.3 . Genesis and Development of WHR System 

2.3.1. Historical Origin 
The genesis of grain WHRs traces as far back to the Mesopotamian civ ili zation of 2004 B.C when they were used for the first time.s3 Apart from this, the evolution of WHRs in the common law legal system partly based itself on the usage of bill of lading. Since old days difficult to determine precisely there was a custom of issuing bill of lading for goods on carri age84 Dealing with such bill in place of the goods was also a common practice. Shippers and merchants used to validly transfer and pledge the underl ying goods just by using the bill of lading. This custom of the shipping industry was to some ex tent incorporated into the body of Common Law by judicial decision. But yet since the practice was not well established by usage and custom it would be safer to state only that the transfer and plcdge of the bills was long stayed practice among the parties involving in the shipping industry other than concluding it was trul y integral part of the Common Law 85 And, there was evident inclination on the part of both the judiciary and parties involved towards dragging same status and usage of bill of lading to that of WHRs. 

Despite these closely similar usages, it is a widely held view that WHR system emerged as part of the modern business transaction in the western world in the 19'h century. In 1803, one of the oldest British dock company, known as West India Dock Company, was founded and started operating warehousing business extensively. The company provided storage fac ility to goods awaiting shipment and large quantities of imports. The dock company is among the oldest 
80 UNCTAD (2009), op. ci t. , p. 37 
81 Kaplinsky et al. defined this concept as follows: a va lue chain "describes the full range of activities which are required to bring a product or service from conception through the different phases of production ( ... J, delivery to final consllmers and final disposal after lise" See KapJinsky, Raphael, and Morris, Mike (2001), A Handbook for Value Chain Research, Report Prepared fo r IDRC (as cited by Dorothee Latscher (20 10), Essay in Development Policy: Inventory Credit in Value Chain Development - Access to liq uidity for ru ra l poor, NADEL MAS cycle 2008-20 I 0, p. 5 

82 UNCT AD (2009), op. cit., pp. 100 -10 I 
8J Vaughn (1968), op. cit., pp. I - 6 
" Ibid 
" Ibid 
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warehousing companies known for imroducing and supporting WHR system. The company used 
to issue dock warrant to the goods in its storage and when such warrant is transferred to anolher 
person the company wasn't hesitating to deliver the goods to the transferee. Though the validity 
of transfer and pledge effectuated by using the warrant had been subject to legal controversies it 
is undeniable fact that the company took considerable steps in facilitating the use of WHR to 
transfer the title to the underlying goods86 Eventually the transfer and pledge of goods merely 
using the receipt representing them had been established by Case Laws in England though 
challenged again by judicial decisions rendered later on87 However, in response 10 the call of 
pragmatism, the Engli sh parliament enacted laws forma lly institutionalizing the WHR system in 
the early 1990s. The laws also recognized WHR, thought to a limited scope, as a document of 
title88 

In the US, warehousing business emerged in its modern pattern when Chicago was changed from 
a fur trading vill age to a commodity-trading metropolis in the mid 19th century89 It was arou nd 
this period the development of the steam navigation and railways, coupled with invention of Ihe 
telegraph greatly stimulated a massive flow of grain from American Mid-West to the East Coast 
and eventually to Europe.9o Following this, large scale of steam-powered 'elevators' and multi ­
storey buildings were built to store in bulk the grains brought by farmers and other suppliers, 
prior to sale and onward shipment. The storage service providers also used to issue tradable 
WHRs against the stock 91 

The receipt system fac ilitated futures trading and ultimately oi led the wheels of the markel chain 
o to great extent. In the late I 860s, the elevators' acts of over grading, and issuing receipts for 

stocks they did not hold, inter alia, called for regulator's attention to the sector in the USn In 
early 20th century, the US Warehousing Act of 19 16 together with related State Acts created a 
regulatory regime for the whole system, covering agricu ltural warehousing, grades and 
standards, and commodity exchanges. The regulated system of WHR kept on growing rapidly 
not only in USA but also in the rest of the world . In 1998, the number of warehouse operators in 
USA had drastically increased to almost 12,000 with a fixed storage capacity of 230 million tons. 
From these warehouses about one third was owned by cooperatives 9 3 

86Cases of Lucas v. Dorrien, Zwinger V. Samuda, Keyser V. SlIse, Spear V. Travers. In deciding these cases judges 
a/tile common law courts atlempled to Iretll WHR j usf like bill of Lading. (as cited by Vaughn (1968), op. cit., pp. 1 - 6) 

o " Vaughn (1968), op. cit., pp. 6 - 1 I 

l 

88 The Factors Act of 1889 and the 1893 Sale of Goods Act (as cited by Vaughn (1968), op. cit., pp. 13- (5) 
89 Cronon , W. (1992), Narure's Metropoli s: Chicago and the Great West. Norton: New York and London (as ci ted 
by UNCf AD (2009), op. cit., pp. 17 - ( 8) 
90 Ibid 
9t Ibid 
92 During this period , the Stare of Illinois, one of the member slates of US Federation located in the Nonh Central fart of the cou ntry, was enacting to laws to regulate the expanding service of elevators or warehouse operators. 
3 UNCTAD (2009), op. cit. , pp. 12- (3) 
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2.3.2. Expansion of WHR system: A general survey 
At present WHRs are an integral part of the marketing and financial systems of most developed 
countries. The overall efficiency of markets in the agribusiness sector is greatly improved when 
producers and commercial entities can convert inventories of agricultural products into a readily 
tradable device. As WHRs are often negotiable instruments, they can be traded, sold, swapped, 
used as collateral to support borrowing, or accepted for delivery against a derivative instrument 
such as a futures contract.94 That's why they have become a fairly mainstream in the developed 
world. 

However, it is unfortunate that the system has not yet been widely used in many developing and 
transition economies . This happened to be true mainly because of institutional and structural 
shortcomings. Lack of incentive to development of private warehouses; government intervention 
in the market; lac\< of apt legal, regulatory and institutional environment for the system; and very 
little or total absence of awareness about the merits of the system are among the major obstacles 
which should never be left unmentioned in this connection 95 

Yet, there are considerable number countries from among the developing and transitional 
economies which are able to develop the system of WHR and reap the mu ltiple advantages out of 
it. Latin American countries, including but not limited to, Argentina, Brazil and Colombia, have 
introduced the system in the 19th century. These countries followed the typical approach of Civil 
Law counties by passing General Warehousing Acts regulated by Ministries of Trade or banking 
authori ties. Warehouse operators in the said countries issue deposi tors with WHR, in two parts, 
one a title document, confirming depositor's title on the commodity and another a pledge 
celtificate which the depositor can offer as a collateral to get loan% Here it is worth noting that 
such trend of continental legal system was also put in place in Ethiopia prior to the enactment of 
the 2003 warehousing proclamation.97 

From 1980s onwards around twelve countries of Eastern Europe and the Former Soviet Union have embarked upon the development of WHR system with a substanti al outside support from donors such as United States Agency for International Development (USAID), the European Bank for Reconstruction and Development (EBRD) and the World Bank and Com mon Fund for Commodities (CFC)98 Nevertheless, the efforts brought the desired outcome of obtaining fuBy developed s65tem only in three of the countries.99 These are Hungary, Bulgaria and Kazakhstan . I The fail ure seems to be attributable, at least partly, to the inappropriate approach 

" Mar alld Fernalldes, Op. cit., pp. 42 -43 
., Richard and Panos, Op. cit., pp.36 -37 
96 UNCTAD (2009), op. Cil., pp. 8 - 14 
97 The Civil Code of the Empire of Ethiopia, Negarit Gazeta Extraordi nary Issue, 19'h year, No.2, Art icle 28 13 et 
seq . 
98 Hollinger, F., Rutten, L. and Kiriakov, K. (2009), 01' Cil .. p. 14 and p.42; see also UNCTAD (2009), 01'. c it .. pp. 
14 - 15 
99 UNCTAD (2009), op. cit., pp. 14 - t 5 
t(XlHollinger, F., Rutten, L. and Kiriakov, K. (2009), 01' Cit. , p. 37 ; see also UNCTAD (2009), 01'. c it. , pp. 14 - 15 
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of donors focusing on changes at the central level rather than working with local banks and develop the system bottom-up.'o, It is further emphasized that effective WHR system can be realized only when due care is taken to avoid bl ueprints and allow for suffici ent time fo r adjustments and consensus building among the various stakeholders anticipated to involve in the system. 102 

Like countries in Eastern Europe and Former Soviet Union, donors had leading role in the efforts 
towards building effective WHR system in Africa. Public warehousing is already introduced in 
many countries of Africa such as Ghana, Niger, Malawi, Tanzania, Uganda, Ethiopia, Zambia, 
Kenya though the degree of progress varies in each country. Ghana and Niger deserve 
mentioning for their success story in introducing and implementing the system. In both countries 
WHR system has brought considerable improvement particularly in increasing the farmers' 
profit. ' 03 Another African country having well developed system of WHR system is South 
Africa. Its WHR system is different from the system introduced in other African countries for it 
emerged without specific enabling legislation. ' 04 By and large, with regard to the ex pansion of 
WHR system in Africa, one can safely conclude that so far many of the developing countries in 
the continent have not succeeded in building the most effective WHR system that can 
significantly change the rural life and accelerate the whole economic growth. 

2.3.3. Recent Developments in the WHR System and its 
Incorporation into the Modern Economy 

Effective WHR system is conceived as one of essential elements constituting the framework of 
'Modern market institutions". It enables to develop more efficient and effective agricultural 
markets that benefit both consumers and producers. The system bridges smallholder fanners with 
the downstream buyers. Farmers who were marginalized in the market system can start to play 
central role and eventually become "price setters" rather than "price takers". The system also 
allows farmers to get efficient service of weighing, grading and storage services which they 
could hardly access previously. In the system of WHRs, farmers can use their stored 
commodities a's a security to get loan and ultimately be able to hold crops for better price or for 
their own local consumption in the lean season. Since such collateral is secure and easily 
liquidated it has secured wider acceptance from financers too. Furthermore the development of 
functioning WHR system plays pivotal role in transforming the agricu lture market into modern 
business transaction by fac ilitating transfer of title on the underlying commodity by mere 
delivery of the receipt without any physical contact with the commodi ty. lOS All thi s qualities of 

101 Ibid 
102 Ibid 
IOJ Richard and Panos, Op. cit., pp.36 -37 
104 Gideon E. Onumah, Ana Marr, Alan Marter and Daniel Day-Robinson (2003), Mid-Term Evaluation Report On Warehouse Receipts Projects in East and Southern Africa Financed by Common Fund for Commodities (eFe), Natural Resource Institute p. 7 
lOS UNCT AD (2009), op. cil. , pp. 8 - 9 
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WHRs have made them part and parcel of the modern economy especially in the agribusiness 
sector. 

For many decades WHR system was functioning with paper receipt or paper document of 
titles. 106 Economic actors had been showing reluctance to change thi s too old paper based 
system. 107 In fact Paper document of titles do have their own attractive legal characteristics. They 
can serve as objects capable of being taken into physical possession. They can be issued either as 
non-negotiable or negotiable receipts; and when they are issued in the latter form, they can be 
duly negotiated. Despite these merits of paper based WHRs the fact that the modern economy is 
transforming to electronic commerce (e-commerce) has made inevitable the need for the 
replacement of paper based receipts with that of electronic WHR (eWHR). Stated otherwise, as 
the industry moves to a paperless environment, the use of paper WHRs should be transitioned to 
electronic forms. Furthermore recent studies in the area have concluded that the paper based 
WHRs system is cumbersome, costly and ineffici ent as compared to eWHR. 108 

eWHRs are merely computer records of all of the information which is required to appear on a 
paper WHR.1 09 They are now recognized as a key innovation capable of radicall y red ucing cost, 
increasing security, facilitating transactions and providing useful informati on to players . 
Especially the eWHR system is noticeable for being avail able 'off the shelf' .110 One may furth e:' 
contend that eWHR has also its own contribution in reducing environmental pollution as it trims 
down the papers thrown away after use . By using eWHR in place of the paper receipts a coun try 
can reap, inter alia, the following key benefits: III 

• It eliminates the need to store, file, safeguard and track used and unused paper WHR; 
• It does away with the costs of overnight deli very of WHRs. Obviously transfer or 

negotiati on of paper WHRs requ ires deli very of the document, which may be done 
overni ght or two days later by expens ive courier. The use of eWHR can speed 
transactions and supply the ultimate holder with the electronic receipt within minutes 
rather than hours and days; 

• It can achieve centralizing of the purchasing, issuance, and monitoring of WHRs issued 
from all warehouses of same company; 

• Warehousing companies can eas ily issue multiple, identical WHRs without repeated data 
entry; and 

) 106 Donald B. Pedersen (1995), Electronic Data Inte rchange as Docu ments of Title for Fungible Agricu ltura l Commodities, 31 Idaho L. Rev. 7 19, Idaho Law Review, Westlaw, pp. I - 12 
107 Ibid 30 

108 eOrain, Inc., Electronic Warehouse Receipt, Fact Sheet available at, www.egrain .com. retrieved on I t il June 
20 11 
109 Ibid 

110 UNCTAD (2009), op. cit. , p. 18 
III eGrain, Inc., Electronic Warehouse Receipt, Fact Sheet available at, www.egrai n.com. retrieved on I t h June 20 II ; See also UNCT AD (2009), op. cit., pp. I -18 
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• On the part of depositors, the eWHR is pivotal for it allows them to have instant control of all of their eWHRs and avoids the concern of loss of the receipts. 
In the US, eWHR system was put in place for the first time by Cotton warehouses, backed by Federal regulations that came into force in 1995. 112 By now, the electronic system has already secured wider acceptance from both lending institutions and regulatory bod ies at both Federal and state levels of US. II l From Africa, South Africa is mentioned for its best experience in developing electronic system of WHRs. 114 In South Africa the initiative to develop a system of electronic silo certificates or eWHRs was taken by two leading silo operators which commissioned a software company to develop the system. The system is internet based and accessible only for those having the required password. Holders of electronic silos certificate can use the system either to transfer or pledge their receipts being anywhere. The electronic system first won the support of lending institutions in South Africa which saw that it would greatly reduce costs of using paper receipts, increase security, speed up hand ling, and create a clear audit trail of transactions. Banks developed interest on the system particularly because it allowed them to do business faster and lend out their money more quickl y. However suspicion on the confidentiality of the data had been causing reluctance on the part of trading community to accept the system. This problem was rectified by outsourcing the management of the system to a neutral private company and by strengthening the regulatory framework to make the system watertight. Another African country that is following the footsteps of South Afri ca is Uganda. It has embarked up on introducing regulated electronic WHRs system and so far the system has been well received by fanners, and even more so by bankers. 11 5 Similarly in Ethiopia, eWHR system has been introduced for the first time by Ethiopian Commodity Exchange (ECX). ECX has made some internal rules governing the electronic system. 

2.4. Antecedents to WHR System in Ethiopia Warehousing business and WHRs are not as such new phenomena in Ethiopia. The country introduced the notion of WHRs system into its legal system during the Imperial regime whi le enacting two of the modern Codes of the country i.e. the Civil and Commercial Codes . In fact, one may not be able to find the term 'Warehouse Receipt' as it is in any of the Codes due to the reason that the Codes employed different expressions to refer to the same thing - WHR.116 However, the legal rules remained on the paper. No significant eff011s were put up in order to translate the legal rules into practice. Although a mullitude of reasons might have impeded the implementation of the system in Ethiopia, chief among them could be the command economic ) system in which the country was put for almost two decades. During thi s period the soc ialist 

" ' UNCTAD (2009), op. cit., p. 13 
"' Ibid 
"' Ibid, p. SO 
"'Ibid, op. cit., pp. 1 - 2 
116 WHR is referred as "Receipts and Vouchers" and "Warehouse goods deposit certificates" in the Civil and Commercial Codes, respectively. See above section 1 of thi s chapter 
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government lIsed to ti ghtl y control the trade, through cooperatives and . its parastatal agency known as Agricultural Marketing Corporation CAMC). The government had policies of fixed territorial grain prices, restricted private inter-regional grain movements, limited private sector participation, and a producer grain quota. 11 7 Such tight situation had been blocking the expansion of warehousing business not only in Ethiopia but also in many other African countries. Researches revealed that past government interventions/control in commodity markets 11 8 has been among the major impeding factors reducing the economic returns to warehousing business . d 1 . . 119 120 Th b' h . l ' f k . h 1 
In many eve oping countnes. e Igger t e mallipu at Ion 0 mar et pnces, t e ess incentive there is to store and, thus, to finance the stored commodities Cinventories).1 21 
Even after 1991 , when the country has embarked upon economic reforms towards liberal izing its market, the warehousing business did not witness flourishing f0l1hwith . This is partly because, as confirmed by different studies, the market reform did not bring the expected impact on agricultural growth 122 - which is essential for the expansion of warehousing industry. Needless to say, the market reform in Ethiopia brought the desired results in the significant re-engagement of the private sector in grain trade, the improvement of market integration, and the reduction of marketing margins.123 Nevertheless, the agriculture sector has benefited much less out of all these. 124 In connection to this various institutional and infrastructure related constraints of agricultural market performance are mentioned. These includes lack of sufficient market coordination between buyers and sellers; the lack of market information; the lac k of tru st among 

11 7 Eleni Z. Gabre-Madhin and Ian Goggi n (2005), Does Ethiopia Need a Commodi lY Exchallge? An Integrated Approach to Market Development, EDRI-ESSP Policy Working Paper No.4, pp. 2 - 4 J 18 In India, sophi sticated agricultural markets, including thri ving futures markets, once flourished. More recent ly, however, government interventions in setting and maintaining domestic prices have displaced the economic viability of many storage schemes and limited the demand for in ventory-based credit. Similarly in M ali, credit systems partl y established based on inventory receipts were rendered ineffective, inter alia, due to a number of government­imposed conditions and delays. It is apparent that Brazil' s legis lation dates back to 1903 but its systems have deteriorated because of political intervention, and bureaucratic entanglement. (See Giovannucci, Varangis, and Larson, Warehouse Receipts, op. cit. ) 
119 Giovannllcci, Varangis. and Larson, Warehouse Receipts, pp. 1 - 6 120 "During the 1 990s, there were two pilot in ventory credit initiatives in Ghana, one of them involving small farmer co-operatives, and the other involving relatively larger traders storing in state-owned storage faci lities. In 1997, both projects were adversely affected by an ad hoc Government decision to grant se lected busi nesses exemption of import duties on white maize in reaction to crop forecast suggesting there would be 11 major food shortage. The forecast turned out to be incorrect, and the maize import seriously depressed market prices for two years, causing losses to those storing the domestic crop with inventory credit" [See: Coulter J. and Onumah G.E. (2001) ''The impact of government policy and regulation on the effectiveness of warehouse receipt systems: the case of Africa" , Paper presented at Workshop on Warehouse Receipt Fi nancing; making the difficult deais easier and more profitable, Amsterdam, July 9-11 , 2001 (as ci ted by E. Onumah (2003 ), Improving Access to Rural Finance, Op. Cit., pp. II )J. Simi larly in Zimbabwe a WHR sys tem project launched by The Zimbabwe Agricultural Commodity Exchange (ZIMACE) collapsed due to heavy government intervention in the grai n market in 2002. (See Onumah. Ana Marr, Marter and Daniel (2003). Mid-Term Eva luation Report op. cit., p. 7) 121 Foresti er, et al. (2004), Spec ial Stud y, op. c it. , p. 8 - 9 

J21 Eleni Z. Gabre-Madhin and Ian Goggin (2005), Does Ethiopia Need a Commodit y Exchange? Op. cit., pp. 2 - 4 " ' Ibid 
124 Ibid 
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market actors; the lack of contract enforce ment; the lack of grades and standards; limiled road, 
telecommunications and storages; and high transportation cost. 125 

Persistence of these market constraints ultimately convinced the govern ment of Ethiopia that it 
should take further steps towards developing appropriate market institutions and building the 
required infrastructure. Particularly the 2002-2003 food crisis is mentioned as important 
man ifestation of these market constraints that attracted government 's attention, The food crisis 
was a result of surplus crop production and price collapse in 2002 which were followed by 
drought threatening about 14 million people in the coming year. Less reward of farmers in the 
first year caused the production in the nex t year to be far less than the amount needed even to 
feed the population. 126 As observed by the CEO of ECX, thi s incident has remarkabl y influenced 
the government to think of a mechanism enabling producers to store their surplus products for 
the bad times. 127 As part of the efforts to correct the market constraints a federal legislation that 
provides for WHR system was enacted in 2003, And, in the nex t two years, the governmelll 
arranged all institutions l28 necessary for the system and embarked on pilot implementation 
within the period 2005-2007. 129 Nevertheless , when the concept of modern commodi ty exchange 
came to the government 's atten ti on it completely disregarded the pilot implemelliation and 
focused on establishment of commodity exchange . 130 

In 2007 the government launched the new marketing institution, the Eth iopian Commodity 
Exchange (ECX), which has been designed being integrated with WHR system. 131 As there has 
been a preexisting WHR System Proclamation which came into force some fi ve years before, the 
ECX hasn ' t faced as such noticeable legislation related chall enges in integrating its exchange 
system with WHR system. ShOltly, in the last eight years some effot1S, including enactment of 
new legislati on, ha ve been exet1ed towards reali zing the establi shment of a functioning WHR 
system in the country and some encouraging res ults have already been achieved particularly by 
ECX.J32 

125 Eleni Z, Gabre-Madhin and Ian Goggi n (2005), Does Ethiopia Need a Commodi ty Exchange? 
Of' cil. , PI', 2 - 4 
12 Ethiopian Commodity Exchange to Develop Agriculture,( hltp:/Iwww.ecx.com.et) last visited on 51h of February 
2009 (as quoted by Fikru Dagne (2009), The Legal Framework of the Ethiopian Com modity Exchange, Cha llenges 
and Possible Remedies , Addis Ababa Uni versity, Faculty of Law, unpub li shed, PI' . 45·46) 
127 Ibid 

128 As disclosed by Ato Teshome, A regulatory office was opened under MoARD and EGTE and Commercial Bank of Ethiopia were assigned to take the roles of warehouse operator and lender, respectively. 
=- 129 Interview with Ato Teshome Lema, Director of information and Control of Agricultural Marketing Directorate, at Ministry of T rade 

130 Interview with Ato Teshome Lema (From Ministry of Trade) and Ato HI Selass ie (from EGTE), The interviewees explained that eight sites were selected for the pilot implementat ion and in Bure, which was one of the selected sites; fanners were depositing their products upon receiving WHRs issued by EGTE. 
13 1 See Proclamation No 55012007, 01' . Cil., 
132 Rabobank International Advisory Service (RIAS) (2010), Warehouse Rece ipt (WHR) Financi ng, Guide Book For 
Bankers- Ethiopia, 1' , 8 
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Before stepping right into the next section it appears worthwhile to say few words on the 
provisions of the Civil and Commercial Codes which were regulating warehousing business and 
WHRs in Ethiopia before the new legislation was enacted. The Civil Code under its Book V, 
dealing with special contracts, devotes one di stinct chapter to warehousing. Obviously the base 
for warehousing business is the agreement of the person intending to deposit his goods and the 
warehouse operator. In view of this, the first article of the chapter provides a definition for the 
contract of warehousi ng. The definition incorporates some of the sali ent features of the modern 
WHR system. Among these, it spells out that the warehouseman needs to secure a license so as 
to engage in warehousing business in Ethiopia. Besides thi s, article 5(3) of the Commercial Code 
states that warehousing activities are among the acts regarded as trade activiti es provided that 
they are carried out professionally and for gain . Thus, a person who is running warehousing 
activity professionally and for gain shall, in addition to securing license from the concerned 
public authority, be regi stered as a trader. 

The second important point worth noting from the definition tendered by the Civil Code is that 
the inclusion of the two core functions (i.e. marketing and financial functions) of WHRs which 
are now at the heart of the modern receipt systems in many countries. The definition clearly sets 
out that the warehouse operator may not necessarily hold or store the goods on behalf of the 
depositor only. Regardl ess of the fact that the contract of warehousing has been made with the 
depositor, either a Purchaser or a pledgee of the stored goods may become a pally on whose 
behalf the warehouse operator has stored the goods. This implies that the Civil Code has given 
legal recognition for both transfer of the title to the stored goods and pledging of the same, 
merely using the documents representing the stored goods. 

These documents which are purported to represent the stored goods are named as "Receipt and 
Voucher" under Article 2813 of the Civil Code. The warehouse operator, upon the request of the 
bailor, may issue him the two documents having same content. As descri bed under the relevant 
provisions of the Code the documents given to the bailor splits the rights a holder may exercise 
over the stored goods. Holder of the voucher alone shall exercise pledge right on the stored 
goods whereas the holder of the receipt is given only the right of inspecting the goods in the 
warehouse. In fact, Article 2820(2) tips another entitlement to the holder of the receipt. The due 
holder can demand delivery of the stored goods after depositing the sum due to the holder of the 
voucher/the pledgee at maturity. 

The "receipt and voucher", or "Warehouse goods deposit certificates" in the wordings of the 
Commercial Code, is also recogni zed as a negotiable commercial instrument. 133 A reputed 
Ethiopian researcher while shedding light on the implication of thi s noted that: 134 

133 The Commercial Code, op. ci t. , cumulative reading of Articles 732(2) and 7 15(2) 
134 Teshome (2002), op. ci t. , p. 194 
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"As negotiable instrumenls rhar incorporare a righr ro an enrirlemenr, rhe relevanr 
provisions of the Commercial Code on negoriability, on form and manner of rransfer, on 
holder in due course, and on endorsemem may be applied on WHRs as well." 

In general, some of the major components/concepts of the modern WHR system such as 
marketing and financial functions and negoti ability of the receipt were incorporated in Ethiopia 
even in the 1960' s Codes. However, it doesn't mean that the Codes had provided for robust legal 
regime for the realization of effective system of WHR system in the country. As figured out by 
Professor Tilahun Teshome, the provisions in the Codes were needed to be revised particularly 
for the following reasons: 135 

.,/ To provide for definition of important terms such as warehouse, WHR, warehouse 
operator and so on; 

.,/ To determine the persons eligible to operate warehousing business and the requirement 
thereon; 

.,/ To clearly spell out rights and obligations of all parties involving in the system 

.,/ To clarify the extent of negotiability of WHR; 

.,/ To establish reliable scheme of insurance and bonding for the proper performance of 
the obligations of the warehouseman; and 

.,/ To provide for conducive legal environment to the transformation of the paper receipts 
into the efficient electronic system of WHR. 

2.5. The Integration of WHR System with Commodity Exchange 
market in Ethiopia: The Case of ECX 
2.S.1. Role of WHRs in Commodity Exchange Market 

As addressed above, one of the major functions of WHR system is transforming the agricu ltural 
market into modern and efficient system. In developing countries like Ethiopia it won't be far 
from the truth to say that there is no fair market system for agricultural commodities . 
Smallholder farmers have little bargaining power in their business relation with big and 
influential buyers who collects agricultural products knocking every farmer's door. The farmers 
have no considerable say on the weight and particularly the quality of the agricultural commodity 
they are supposed to sell. The buyers who are deemed to have wider access to big markets in the 
city often abuse their position and misinform famers about the market value of the agricultural 
commodities. They may also cheat weight and grade of the commodities. Farmers usually have 

) no other market choice than merely submitting themselves to terms offered by the buyers. 1)6 

However, in an effective WHR system the situation is different; neither the farmers nor the buyer 
have the chance to determine the weight and quality of the products. Even the warehouse 
operator has no say on weight and grade of the product to be stored. The grade and weight of the 

IJ5 Ibid, op. cit., pp. 22 1 - 222 
1)6 J. Coulter and O. Onumah (2002), Op. Cit. , p. 322 
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products are determined by independent professionals licensed as graders and weighers. This 
helps to make the weighing and grading process fair and imparti al. Every licensed 
warehouseman operating within a rigor regulatory regi me is required by law to iss ue a receipt 
indicating, inter alia, the accurate weight and grade of the commodity to be deposited as per the 
national standard whilst taking delivery of the commodity. It means that when farmers take their 
products to the licensed warehouses rather than directly disposing them, they can get a safe 
storage space which provides independent and accurate evidence of the value of the products 
stored as well as, in most cases, transferabl e documents which establish title to the goods . 137 The 
WHR system has also key role in rectifying the problem of in formation asymmetry in 
agricultural market. It builds up a transparent system which increases fanners' bargaining 
powers by enabling them obtain accurate market information. As a natural outcome of its role in 
building transparent market system, the system al so creates more competitive environment in the 
agribusiness sector and form the basis for trading the commodities. 138 

The other market function of WHR system is improving the quality of agricu ltural products in 
the market. One of the contributing factors in degrading quality of agricultural products in 
Ethiopia is the traditional and low level storage facility. '39 The fact that domestic agricultural 
products are low quali ty often forces factories of the country using agricu ltural products as raw 
materials to import them from outside. 140 The system of WHR rectifies these quality related 
problem by putting in place scientific and well organized storage facility enabling agricultural 
products reach the desired customers/industries with all their qualities. The system also helps the 
products maintain their quality by avoiding unnecessary physical deli veries at every transaction. 
It facilitates dealings on the stored products to be undertaken merely using the receipt 
representing the commodities, without the need to have physical co nt act wi th the stored 
commodities . It 's only the final buyer who wants to use/consume the product that demands 
physical delivery.' 41 Such paper based market system modernizes the whole agribusiness sector. 
Particularly, the introduction of electronic receipts makes the agricultural market system more 
advanced and secured . 

Moreover, WHR system trims down transaction cost by making transactions on the stored goods 
quite speedier than they formerly were. It also fosters impersonal trade by description, which 
involves much lower transaction costs than the trade by sampling, which is common in most 

137 Forestier, et al. (2004), Special Study, op. c il., p. 8 - 9 
138 Richard and Panos, Op. cit., pp.36 - 37 
139 In interview with Ato Teshome, Director of Information and Control of Agricultural Marketing DireclOfate at 
Ministry of Trade, he underscored that post harvest loss of agricultural products is among the major problems 
Ethiopian farmers are sti ll facing . 
140 Ibid 

14' Onumah (2003), Improvi ng Access to Rural Finance, Op. Cil., pp. 1- 5 
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African countries. 142 Interestingly, the system enables to get rid of transportation and physical 
delivery costs that were required at every transaction. 143 

WHR system is also benefi cial for it lays the fo undation for futures markets by providing a 
reliable deli very point and negotiable title documents. An agricultural market integrated with 
WHR sys tem promotes certainty and pred ictabili ty of contracts . The system ensures certainty 
and predictability in terms of both the quality and quantity of the commodity and the abi lity of 
the seller to deli ver on schedule. Functioning WHR system ass ists in developing modern 
commodity exchange which are useful to price discovery and selling commodities, and, in some 
cases, to mitigation of price ri sks. As observed by scholars, most of commodity exchanges 
established in Africa end up merely as intermediaries wi th little or no acti ve trading, mainl y 
because they lack a system that guarantees proper performance of contract. It is recommended 
that the exchanges can have better chance of success if integrated with effective system of WHR.144 

WHR system has pivotal role in reducing government interventions in the agricultural market, 
eventually. Government interventions are often justified by the needs for supporting prices, by 
purchasing directl y from producers, and providing guarantee for a measure of food security. In a 
functioning WHR system, when prices drop below a support floor the government can simply 
accept WHRs rather than taki ng delivery of physical inventories. This way of government 
involvement is at least less interventionist than that exercised earlier. By holding WHRs 
government may help to stabili ze the lowering price by limiting the excess supply in the market. 

o Since WHRs guarantee the ex istence of stocks, governments can also achieve their food security 
obj ectives by merely holding the receipts. In WHR system, the private sector is res ponsible for 
purchasing, storing, and disposing of the physical stocks. Through time, the system itself wi ll 
start to protect market participants against price fluctuations and sign ificantly reduce, though not 
eliminate, the role to be played (ad hoc intervention) by government. 145 

l' 

2.5.2. The Legal Basis for the Integration WHR system with 
Commodity Exchange in Ethiopia: The case of ECX 

WHR system and functioning commodity exchange are interrelated for one contributes for the 
feasibility and success of the other. As observed by Dr. Eleni and Goggin,1 46 they particularly 
complement each other in the following perspecti ves: Grades and standards set fo r the 
warehouse operations will also be used for exchange with standardi zed contracts; the price 
transparency achieved through indication of the specific grade on receipts also generates price 
information that can be used on the exchange; Specul ati ve ri sk, wh ich may lead the scheme of 

142 Ibid 
143 Ibid 

144 Ibid, Op. Cit., pp. 5 - 7 
" 5 Richard and Panos, Op. cit., pp. 36 -37 
146 Eteni Z. Gabre-Madhi n and Ian Goggi n (2005). Does Ethiopia Need a Commodity Exchange? Op. cit .. p. II 
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WHR to demise, is transferred by selling receipts on the exchange; and finally, the robust legal 
regime required for enforcement of quality and of the transferability of the receipt are equally 
important for both the WHR system and the functioning of the exchange. In recognition of thi s, 
Ethiopia has attempted to integrate its commodity exchange with the already exist ing legal 
regime of WHRs.147 In thi s section the legal basis of integration will be briefly di scussed 
subsequent to shedding light on the general objecti ve and structure of the Ethiopia Commodity 
Exchange (ECX). 

ECX was established in September 2007 as a state-owned market institution having its own legal 
personality. 148 It serves as marketplace where buyers and sell ers come together to trade, and are 
assured of grade, weight, delivery and payment. 149 The primary objective of the Exchange is 
realizing efficient, orderly and unified marketing system for agricultural commodities in a 
manner that ensures participation of smallholder agricultural producers .lso Several economically 
important agricultural commodities including coffee and sesame are being traded through the 
ECX. From 2009 onwards it has been compulsory to sell all coffee through the ECX. ISI Unlike 
other government institutions, ECX is governed by a board of directors comprising eleven 
members drawn from both the public and private sectors. Six member of the board including the 
chairperson are appointed by the Ministry of Trade, which has supervisory authority over the 
Exchange. IS2 The remaining five directors of the board are elected by members of the 
Exchange. IS3 Because of this the exchange is usually referred as a public-private enterpri se. 

Finally let's have a glimpse on the legal basis for the integration of the WHR system with the 
commodity exchange. (rhe ECX entered into operation being integrated with one of the most 
important related institutions, WHR system. The establi shing Proclamation of ECX under its 
article 6(5) states guaranteed WHRs are the basis to conduct trading on the Exchange. This legal 
provision, coupled with Alticle 20(2) of the same Proclamation make up the major point 
integration between the Exchange and warehousing system. One can trade his commodity on the 
Exchange only if he is due holder of a receipt representing the stored commodities. This is 
further reinforced by Article 20(2) of the Proclamation which unambiguously spell s out that 

147 Ibid, pp. 18 - 2 1 
14' See Proclamation No 550/2007, op. cit. Article 3(1) 
149 Jennie van der Mheen-Sluijer (2010), Ethiopian commodity exchange and contract farming arrangements: Complementing institlltions, Development Cooperation Netherlands Mi nistry of Foreign Affairs, pp. 6 - 16 
,>0 See preamble of Proclamation No 550/2007, op. cit. 
151 See Council of Mini sters Regulation on Coffee Qualtiy Control and Transaction, No. 161/2009, Negarit Gazeta 
19'h year, No.3, 2009, Addis Ababa; See also Jennie van der Mheen-S lu ijer (20 I 0), op. c it. pp.6 -16 
152 Cumulative reading of Articles I I ( I ) and Art icle 2(13) of Proclamation No 55012007 vests supervisory authority 
on the former MoARD. However Art icle 21(2) of Proclamation No. 691/2010 has given all powers and duties of MoARD on matters relating to Agricultural marketi ng to the newly established Ministry of Trade. Accordingly, the supervisory authority over ECX, which is a power directly related to agricultural marketing, has been given to Ministry of Trade. (See also the discllssion below on Registration, licensing and public ity under Section 3.4 .3) 
153 Proclamation No 55012007, op. cit., See Articles 3, 4 and II 
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trading a commodity on the exchange without the issuance of WHR is illegal. Moreover, besides 
its primary goal of serving as forum for commodity exchange, ECX may also engage in 
warehousing business to carry out weighing and inventory management of agricultural 
commodities, as per article 24 of the proclamation. As a warehouse operator, the Exchange also 
issues WHRs for the commodities it received for storage. Such receipt will be used to trade the 
stored commodities on the exchange floor) From the above discussion, one can effortlessly 
understand the firm legal and practical integration of the WHR sys tem and the Exchange. 

o 

Perhaps, another important issue to be raised at thi s juncture would be the legal framework 
within which the Exchange can'ies on its warehousing business. Actually, the law lacks clarity on 
this issue. Article 2(4) of Proclamation NO.55012007 provides that the Exchange shall be 
governed by other relevanl laws, in addition to the Exchange Proclamation and the Ethiopia 
Commodity exchange Authority Proclamation No. 55112007. Since the Exchange Proclamation 
does not contain provisions dealing with detail matters of warehousing business and WHRs, the 
WHR System Proclamation can be considered as one of the relevant laws and hence it can be 
deduced that the Exchange shall carryon its warehousing acti vity in accordance with the 
provision of the WHR system Proclamation. 

On the other hand, Article 24( 1) of Proclamation No.550/2007 authorizes the Exchange to 
operate warehousing business and issue WHRs without prejudice to Article 26 of the WHR 
System Proclamation which provides the requirement of registration and other operational 
requirements. This provision tends to exempt the Exchange from all requirements provided 

o under the WHR System Proclamation except Article 26 of the same. Hence, Article 24(1) may 
lead to a conclusion that the warehousing activities of the Exchange including its WHRs are not 
necessarily governed by the WHR system proclamation. 

l' 

The reality on the ground tends to be closer to the second line of interpretation. This can be 
inferred from the way the Exchange is carrying on its warehousing activities. (!lcx is operating 
warehousing activities and issuing WHRs without being regi stered and licensed by the 
competent authority. Its warehousing activities are also being regulated not by the regulatory 
body of authorized by the WHR System Proclamation but by the Ethiopia Commodity Exchange 
Authority which claims to have full supervi sory power over the Exchange pursuant to 
Proclamation No. 551 /2007J Furthennore, other detail matters of the Exchange's warehousing 
activities are being governed not by secondary legislations issued in accordance with the WHR 
System Proclamation but by the internal Rules of the Exchange that are issued pursuant to 
Article 12( to) of the Exchange Proclamation No. 55012007. Taking into account all these facts, 
it won't be untrue to state that there is another distinct legal regime of warehousing business in 
Ethiopia that is exclusively reserved to EXC. 

tin view of the writer such separated legal regi me of ECX adversely affects the uniformity of the 
WHR system in Ethiopia. It may also unnecessaril y increase the cost of building robust legal 
regime for the receipt system. Hence, it is suggested that alike any other warehouse operator 
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ECX shou ld start operating its warehousing activities wi thin the nati onal legal framework of 
WHR system provided under Proclamation No. 372/2003. To thi s end, all lega l and institutional 
conditions required for the nati onal WHR system should be put in place. 1 
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Chapter Three 
Analysis of the Legal Framework of WHR system in 

Ethiopia 
3.1. The Significance of Conducive Legal Regime: An Overview 

It is widely held view that a robust legal framework is the most crucial requirement for the 
establi shment of effective WHR system fo r it engenders confidence among deposi tors and 
financers. 154 In jurisdictions where warehousing legislation is e ither non-existent or inadequate, 
the underlying task has usually been promoting thi s instrument and striving to move legal 
transition forward through policy dialogue and techni cal ass istance. 155 Undoubtedly, formulating 
efficient and effective legal framework for WHR system is important. Yet one has to reasonably 
question that - is it reall y the most crucial perqui site without which the desired goal of building 
successful WHR system can never be achieved? Empirical observations of different countries ' 
experience tend to answer this question negati vely.156 A robust legal regime alone may not 
achieve the desired goal. As will be portrayed below, at times, over emphasis on legislation may 
even turn out to be an encumbrance lagging behind the introduction and development of the .. In system 111 a given country. 

In projects des igned to improve agricu ltural market in Tanzania, Uganda and Zimbabwe through 
Promotion of privately run warehousing systems and the es tablishment of coll aterali zed WHR 

o systems priority was given to promulgat.ion of supporti ve warehouse "'gislation. lss This 
approach is criticized for disregardin g practical experience of countries like South Africa who . 
are known for their success story in building functional WHR system wi thout specific enabling 
legislation. In fact South Africa had a warehouse law enacted in 1930 though rescinded during 
the Apartheid era. Since then the country had no di stinct warehouse act and its Si los Ceni fica te 
System has emerged in the absence a WHR specific law. 159 The silos certificate system in South 
Africa is normall y regul ated by Law of contract. In similar fashion , Zambia is developing the 
receipt system by givi ng priority for other measures assuring parti es to the receipt about the 
security of their interest in the receipt. Suppoltive legislati on is sought only after the system is 
built Up.160 

) 

I 
J 
v 

'54 Hollinger, F., RUllen, L. and Kiriakov, K. (2009), Op Cit., p. 8 
ISS Paul-Henri Forestier, Peter Bryde, Ii iI' Fani, and N ick Papandreoll (2004), Spec ial Srudy, Warehouse Receipt Program/AgriculIurat CommodilY Fi nancing Program, OPER No: PE04-27 I S, p. I 
15. P. 24 

'" Gideon E. Onumah, Ana Marr, Alan Maner and Daniel Day-Robinson, Op. cit., pp. I - 4 
15S Onumah, Ana Marr, Marter and Daniel (2003), Mid-Term Evalualion Repon op. cit., p. 7 
15' UNCT AD (2009), op. cit. , pp. 15 - 17 
'60 Ibid 
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On the contrary, there are countries hav ing more than a centu ry old warehouse laws bu t not yet 
able to come up with effecti ve WHR system. Braz il can be mentioned as an example in thi s 
regard. Though the warehouse laws of Brazil dates back more than 100 years the country still 
lacks a functional receipt system because of disabling elements in the policy environment. '6' 
Moreover over emphas is on warehouse legislation is also blamed for diverting attention from the 
more fundamental task of implementing a viable receipt system. 162 For example in Zimbabwe, 
the warehousing project which focused on supporti ve legislation delayed piloting a modified 
version of a receipt system for grains, which was successfull y introduced in the country by its 
Exchange (ZIMACE) earlier. 163 

c 

In fact it should be made pretty clear that all the above facts about warehouse legislation never 
lead to a conclusion totall y undermining its signifi cance. But they, at least, uncover the presence 
of other more important elements that should be considered either together with or more 
preferably before the pro mulgation of the law. Legislation by itself can't build a system on the 
ground it rather enables already establi shed system to operate. Hence, the significance of 
enabling legislati on becomes undisputable once after all other necessary components to the 
system are put in place. As mentioned above warehousing legislation is needed mainly to 
engender confidence among parties to the receipt. Particu larly the treatment of the receipt as 
secure collateral presupposes the presence of conduci ve legal environment. 

The warehousing legislation achieves this target onl y when it can, inter alia, ensure the 
enforceability of the security timely, clearl y define the ri ghts and duties of each party in the 

o receipt system, and foresees the transferability of the receipt by delivery and/or endorsement. 164 
The securi ty is required to be enforceable few days after default without the need to judicial 
intervention.' 65 The legislation should give the receipt a status functionall y equi valent to the 
commodities stored. It should also establish a mechani sm to register the financing secured by the 
receipts so that the creditor will be in a position to claim his right on the co llateral 
unequivocally. 166 Looking at internati onal practice, the most comprehensive regulatory regimes 
fulfilling the aforementioned bas ic elements can be found in USA, Canada, Philippines and 
India.'67 From Africa, Tan zan ia, Zimbabwe and Uganda have prepared their draft legislations 

) 

161 Onumah, Ana Marr, Maner and Daniel (2003), M id-Term Evaluat ion Report op. cil. , p. 7 
162 Ibid 
16] Ibid 

164 The World Bank (April 2005), op. cit., p. 13 
165 Forest ier, et al. (2004), Special Study, op. cit., p. 7 - 8 
166 Ibid 

1671.0. Fabunmi (2002), op. cit., pp. I - 5; See also Onumah (2003), Improving Access to Rura l Finance, Op. Cit., 
pp. 5 . 8 
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substantially based on the US model. The 2003 Ethiop ian warehousing Proclamation is al so 
made after the US model. !68 

3.2. The 2003 Ethiopian WHR System Proclamation 
With the opening of markets and the liberalization of trade, such instruments as WHRs have 
become important in the transition to markets for they reduce unce!t ai nty and enhance 
effi ciency.!69 Ethiopia has embarked upon market reforms since the early 1990s. Alike other 
countries in transition , the potential benefits of WHR system to the country have become more 
ev ident particularly after the government started taking measures towards li bera li zing the 
agricultural market. Obviously for a WHR system to work well , there are some basic 
requirements that should be fulfilled. In 2003, International Fund for Agricultural Development 
(IFPRI) observed credibl e warehouse regul ation and legal enforcement among the major issues 
that must be resolved for the proper fu nctioning of the system in Ethiopia. ' 7o Hence the need to 
revisi t the provisions of the Civil and Commercial Codes pertaining to warehousi ng business and 
WHRs was found to be inevitable. 

There is a debate as to whether the appropriate legal environment can be achi eved by the 
promulgation of a specific WHR legislation, or as an amendment of sections of the relevant 
Codes. Ev idence to date suggests that the first approach is more convenient.!7! In line with thi s, 
Ethiopia has ri ghtly resorted to the first approach and created a separate federal legislation 
regulating the matter in 2003. Another worth raising issue in thi s connecti on is determination of 
the government havi ng legislative power over the matter. Arti cles 51 (12) and 55(2) (b) of the 
Federal Constituti on states that inter-state and foreign commercial acti vities are within the 
jurisdiction of the Federal Government. The constitution fU!1her puts enactment of the 
COl1l!..nercial C9 de under the exclusive jurisdiction of the Federal Government. Based on thi s, it 
has been validly con tended that the Federal Government is vested wi th the power of regul ating 
warehousing business and the 2003 Federal Proclamation of WHR system has enough 
constitutional basis. 

Of course, this trend is a bit different from that of the US experience where both the Federal and 
State governments can make warehousing legislation. In the US, it is up to the warehouse 
operator to choose either to be licensed at federal or state level. The fede rall y licensed 
warehouses are regulated under the United States Warehouse Act (USW A), which is 
administered by the United States Department of Agriculture (USDA), and the state licensed 
warehouse under the state warehouse statute. 172 The purpose of the federal Warehouse Act is to 

168 Compare the 2003 WHR System Proclamation with the 19 16 US Warehouse Recei pt Act (US W A) and it s subsequent amendments 
169 Giovannllcci, Varangis. and Larson, Warehouse Receipts. pp. 5 - 6 
170IFAD (International Fund for Agricu ltural Development ), Federal Democratic Republic of Ethiopia Country Program Evaluation, Report No. 2045-ET,May 2009, pp.75 - 76 
171 The World Bank (2005), op.ci!., p. 13 
172 B. Pedersen ( 1995), op. cit., pp. I - 12 
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uniformly regulate storage facilities which house agricultural produce and support elevators' 
efforts to secure financing. 173 According to the late 1990s' stati sti cs , fro m the total of about ten 
thousand elevators operating in the US, onl y 1828 warehouses were licensed under the USDA.' 74 
This shows that warehouse operators are more comfo rtable with the regulatory framework at the 
state level. On the part of the regulators, the legal framework at a state level is preferable for it 
minimizes administrative costs related to inspection and monitoring. The state warehousing 
legislation can also better address area-specific matters pertaining to the warehousing business . 
However, in Ethiopia it seems too early to recommend decentralization of warehousing 
legis lation to states level. In view of the writer of this paper, the system should first grow up and 
start functioning effecti vely and efficientl y within the uniform legal framework designed at the 
federal level. Once funct ioning system is built centrall y it won't be a diffi cult task to decentrali ze 
the system and optimize the benefits out of it. 

The 2003 federal legislation of WHR system is well structured legal document that has fi lled the 
major gaps left in the Civil and Commercial Codes. 175 The Proclamatio n has incorporated best 
practices of the world at the time it was promulgated. It has particularly paved the way for the 
implementati on of WHR system in conjunction with commodity exchange under the umbrella of 
ECX.176 As can be read from the preamble, the Proclamation aims at promoting both financial 
and marketing functions of WHRs. It contains detail provisions regulating warehousing business 
and WHRs'

j 
It is the aim of this chapter to have a critical look at important parts of the 

proclamation. 

3.3. Bodies Eligible to operate Warehousing Business , 
Warehousing is normally a commercial activity. 177 As a rule, in Ethiopia, a person can engage in 
any activity of commercial nature either individuall y or in the various forms of business 
organization by joining hands with other business partners. But some legislation including the 
warehousing legislation provides exception to thi s rule. The 2003 WHR System Proclamation 
doesn' t make warehousing business open for al l. It rather provides that onl y Cooperative 
Societies 178

, Private Limited Companies, Share Companies and Public Enterpri ses can operate 
the business .. 179 Put differently, sole proprietors and other business organizations like joint 
venture and partnerships can't engage in business of warehousing in Eth iopia. The major 
rationale behind such restriction, as pointed out by Professor Tilahun Teshome, the drafter of the 

173 D. Love (1982), West law, Op. cil., P.I I? - 11 8 
174 B. Pedersen (1995), op. cil., pp. I - 12 
m Si Matthies and Krassimir D. Kiriakov (2009), Development of a Warehouse Receipt System in Ethiopia: 
assessment Report, VOCA Consult pp. 6 - ? 
176 Rabobank Intemaliona l Advisory Serv ice (R1AS) (2010), Warehouse Receipt, p.8 
177 See the disclIss ion above under section 2.4 of this Thesis. 
178 The Proclamation does not spell Ollt the crite ri a Cooperative Societies shall meet to operate warehousi ng business 
in Ethiopia. (See The WHR system proclamation, Op. Cit ... Article 26 ( I) and (3)) Because of this, it is hardly possible to say Cooperative Societ ies are pract ically permitted to engage in warehousing business. 
179 The WHR system proclamation, Op. Cil." Articles 5 and 26 
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WHR system proclamation, is ensuring integrity and reliabili ty of the system by allowing onl y 
trustwOtthy warehouse operators to conduct the business. ISO The Professor also added that 
allowing all businesspersons and business entities to conduct the warehousing acti vi ty would 
make difficult the regu lator's task of monitoring and supervising the regi me. In his view, well 
organized structure of companies makes them eas ier for effective regulati on. Such restriction on 
the form of business is not unique for warehousing business. The banking sector of Ethiopia, 
which has similar nature with the warehousing industry, is reserved only to share companies. lsi 
Thi s is mainly because share companies do have more accountable organizational structure, and 
thus easier to regulate. 182 

Assuming that the restriction based on the form of the business organizations employed by the 
Proclamation is convincing, one may sti ll cast a reasonab le doubt on the eli gib ility of Private 
Limited Companies (PLCs) to operate warehousing business. Currentl y it is practically observed 
that the PLCs in Ethiopia are commonly fo rmed among family members and are usually blamed 
for going bankrupt intentionally. ls3 The owners of the companies attempt to use the legal 
personali ty of the company as a shield to escape from li ability.ls4 Hence, even if it is accepted 
that form (form of business organizat ions) based restriction on warehousing business sector is 
appropriate, in the current situation of Private Limited Companies in Ethiop ia it won't be 
convincing to allow them operate warehousing business. Based on this, the supporters of form­
based requirement suggest that Pri vate Limited Companies shouldn 't be allowed to operate 
warehousing business in Ethiopia. And, accordingly, they recommend the amendme nt of 
Articles 5 and 26 of the WHR System Proclamation which allow PLCs to engage in warehousing 
business. 

On the other extreme end of the spectrum, despite the clear provisions in the WHR System 
Proclamation one may contend criticizing the form based criterion employed by the WHR 
System Proclamation on the ground that form of the business entity per se cannot assure 

180 It is widely held belief that the success of WHR system depends on the credibility and competence of warehouse operators. (See ZACA. what are the main Requisites for A successfu l WHR system? avai lable at 
http://www.zaca.com.zmlzaca pre requisite .html retrieved on 10/30/200 I) 
18] As described by Professor Ti lahun , warehousing busi ness and the banking business are closely simi lar business 
sectors demanding rigorous regulatory regime. The difference between the two is that whi le the former deposi ts money the latter deposits cOlllmodities belonging to others. An interview with Professor Til ahun Teshome on 2200 

October, 20 1 I 
182 Interview with Professor Tiiahull Teshome on 22 nd October, 20 11 
183 In Eth iopia Private Limited Companies are surrounded by Problems related with formation (fully paid up capital), share transfer restrictions (transfer of share outs ide the company), organization of the company (company governance and management) and limited liability of members (no clear provision as to the liability of the company). (See: Nigusie Tadesse (2009), Major problems associated with private limited companies in Ethiopia: 
The law and Ihe praclice, Add is Ababa UniversilY, Facu lty of Law, Unpublished, p. 82 - 86) 
184 In fact the doctri ne of 'piercing the Veil ' may be invoked to make the indi viduals behind the company personally liable. But it is sti ll cumbersome and unattractive for the creditors to sa ti sfy their claims going th rough all these process. 
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trustwOlthiness of the warehouse operator. Perhaps form based restriction may not be appropriate for it may contribute very little towards achievi ng the desired goal of ensuring the system's integri ty. It is rather suggested that one can assure that all elevators are in a positi on to discharge their legal obligations properly by simply setting out objective requirements for operating the business. The requirements should, inter al ia, include minimum capital and bond and insurance for the stored commodities. Once these requirements are set, any form of business entity ful fi lling the criteria should be given the opportunity to carry out the wareho using business. 
Both lines of argument stated above do have their own merits and it is indeed a policy issue to decide either to rely on the first or the second. In the view of the writer, it wo uld be more effecti ve to rely on the bonding scheme of the WHR system rather than the forms of the businesses operati ng warehousing activ ities . Particularly in Ethiopia where the warehousing industry is not yet able to attract the private sector, putting form-based restri ctions may cause a lag in the expansion of the sector. Therefore, whether the business is a sole proprietor or a business organization what matters most has to be the fact that it complies wi th the legal requirements to operate the business not the form of the business . All concerns pertaining to security and reliability of the system can more safely be addressed using effecti ve bonding and insurance schemes. It can be further argued that the involvement of business entities with unlimited liability (like partnerships and sole proprietors) strengthens the re li ability of the system by broadening the protection of creditors of the warehouse operators. Regarding the inconveniences claimed to arise in relation to regulation of the system (when all forms of business are permitted to operate warehousing business), I don ' t think thi s could be a big concern to Ethiopia at thi s level where there is no large number of warehouse operators difficult to control. May be after some years when the number of warehousing businesses scale up it would be appropriate to consider such form-based restrictions so as to ensure effecti ve regulatory regime. But now the warehous ing industry should be left open to any interested app licants fu lfi lling the legal requirements. At the same time the government shall put in place a competent regul atory body fu nctioning in accordance with the provisions of the WHR system Proclamation. 

3.4. Legal Requirements to launch the Business As portrayed above one way of maintaining the integrity of WHR system is setting out requirements for operating the business. The warehousing legislation of Ethiopia provides for important requirements which help to ensure that every elevator in the system is capable enough to discharge all its legal obligations emanating from the warehousing contract. However the requirements which Cooperative Societies shall meet to launch the business are left to be determined by a directive and such directi ve has not yet come into existence. IS5 Unless such directives put in place it would be hardl y poss ible for the regulatory organ to license Cooperative Societies. 

ISS An interview with Ata Teshome Lema, Director of Information and Control of Agricuhural Marketing Directorate at Ministry of Trade 
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The key requirements to be met and maintained by Share Companies, Private Limited 
Companies or Public Enterprises whi ch intend to launch warehousi ng business in Ethiopia are 
set forth below in three categories . 

3.4.1. Capital, Premises and Personnel 
A person intending to operate warehousing business has to fi rst show that it is financially sound 
with a minimum capital of one million birr. 186 Assuming that the amount of the threshold capital 
was determined taking into account economic and other related conditions prevalent at the time 
of making of the law, one may validly suggest the reconsideration of such amount. Especially, 
the sharp decline witnessed in the va lue of 'birr' within the last eight years strengthens the 
recommendation for increment of the minimum capital. In view of assuring stored commodities' 
safety, Article 2(b) of the Proclamation requires prospective warehouse operators to have a 
business premises convenient for warehousing industry.187 Of course the person need not 
necessarily be owner of the storage facility. Alternatively, one can comply with the requirement 
of premises by producing evidence that shows he has leased the premise for duration of 12 
months with a poss ible extension for another twe lve months. 188The law also requires the 
prospective warehouse operators to employ qual ified personnel capable of maki ng use of the 
physical facilities in the storage to handle, grade and properly store commodities delivered to 
them. More specificall y, the personnel should be acquainted with the experti se required to handle 
the commodities for which warehousing license is sought. 189 

3.4.2. Insurance and Bonding 
Insurance coverage and Bonding are the other essential conditions required by law to engage in 
warehousing business. 19o These schemes, on one side, enable depositors feel guaranteed that they 
can regain control over their stored property at any time; on the other side, they also enable 
financer of the receipts to feel confident that they wi ll be reimbursed in case where the 
warehouse operator defaults. In short, the schemes strengthen reliability of the system by 
walTanting that the underl ying property or the stored good is always available. 

To begin with Insurance coverage, Article 31 (2) of the Proclamation states that a warehouse 
operator shall insure all the goods represented by WHRs. However it fa il s to describe the spec ifi c 
ri sks against which insurance policies shall be bought. Obvio usly, the insurance coverage is 
expected to extend to all legal liabilities of the warehouseman in relation to the stored goods. 

186 The The WHR system proclamation, Op. Cit." Articles 26(2)(a) 
181 Article 26(2) (b) of the Proclamation provides that a business premises is considered [Q be convenient when it has a permanent structure of warehouse which is equipped with all faci lities necessary for receiving, grading. storing, cleaning and out loading commodities tendered for storage. 
188 The The WHR system proclamation, Op. Cit." Articles 26(2)(b) 
189 Article 26(2) (c) of the Proclamation doesn't clearly describe what it means by "the required trai ning and 
experience". But one may come up with a sound argument that the quoted phrase refers to [he expertise a warehouse 
employee is expected to have by usage and Cllstom. 
190 The The WHR system proclamation, 01' . Cit." Artic les 3 1 ( I) and (2) 
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This coincides with the practice in the US's WHR system.191 To decide the appropriate level of 
warehouse legal liability insurance coverage, it is important first to determine the val ue of the 
goods in storage. In fact it is seldom possible to determine the exact val ue of the stored goods as 
it varies depending on changes in market price. Yet, at least, taking estimated value of the goods 
at the time they are delivered for storage, the warehouseman can price warehouse legal liability 
insurance coverage. 

Here it is worth noting that the existence of insurance coverage for wareho useman 's legal 
liability by itself may not necessarily rel ive the warehouse operator from liability.192 In case 
where the warehouseman agreed to elevate hi s commitment l9

, beyond the standard dut y of care 
prescribed under the law, I94 insurers don't give coverage.195 So the warehouseman will be 
obliged to redress loss caused by materiali zati on of ri sks that are beyond the standard duty of 
care. Damage caused by natural catastrophe such as lightening or eatth quake can be ideal 
examples of loss occurred by causes not covered under the law. 

On the other hand, it is advisable for deposi tors to be well aware of the fact that all risks and 
liabilities associated with their stored products cannot be outsourced. Damage occurred due to 
causes not related with warehouseman's negligence won't be covered by warehouse legal 
liability insurance policies. Nor can it be made good by the warehouseman himself. That means 
such loss is supposed to be borne by the depositor himself. Because of this, it appears important 
for the depositor to obtain adequate insurance coverage against risks such as Acts of God and 
any other casualty for the stored product. 

On top of the insurance coverage, warehouse operators are also ob liged to keep with the 
concerned mini sterial office a surety bond or an undertaking suffi cient to secure performance of 
his legal obligations emanating from the warehousing transaction. l96 The bond is principally 
aimed at protecting depositors against risks, like fraud and gross negligence, not otherwise 
coverable in the insurance market. 197 The bond can also be used to repay deposi tors who do not 
recover all their deposited commoditi es in the event of a bankruptcy. To the ex tent that the 
commodity on hand and the bond is not sufficient to compensate all WHRs holders in full, they 
will typically receive pro rata portions of the bond and available commodity.198 The type and 
amount of the bond or undertaking is left to be determined in a directi ve issued by the concerned 
ministerial office or it' s designate. However, as told by Ato Teshome, no directive regulat ing 

191 International Warehouse Logistics Assoc iation (IWLA), Insurance and the Warehouse Industry, pp. 1 - 3 
192 Ibid, p. 3 
193 The The WHR system proclamation, Op. Cit., Articles 6 (3) 
194 The The WHR system proclamation , Op. Cit., Artic les 3 I ( I) and (2) 
195 Internat ional Warehouse Logistics Association (lWLA), Insurance and the Warehouse Industry, pp. I - 3 
1% The The WHR system proclamat ion, Op. Cit." Art icles 31 ( I) 
197 Forestier, et al. (2004), Special Study, op. cit., p. 25 
198 D. Love ( 1982), West law, Op. c it. , P.11 7 - 118 
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such matter has been issued to date . '99 In the absence of such directi ve it would be totally 
impossible to license warehouse operators since the surety bond they shall keep in the mini stry is 
not yet known. 

In the US Warehouse Act where similar requirement of bonding is imposed on warehouses, the 
amount is determined based on the nature, value, and likely quantities of commodities to be 
stored. Warehouses providing storage service for grai n are requi red to provide a bond of twenty 
cents per bushel200 for the first one million bushels of storage capacity in the warehouse, fifteen 
cents for the next one million bushels of storage capacity, and ten cents for all storage capacity 
over two million bushels. The Secretary of Agriculture exercises broad di scretion in the 
determination of the bonding amoun1.201 Generally the amount of bond required in US ranges 
from a maximum of $500,000 to the minimum is $20,000. In the states warehouse statute the 
minimum requirement goes dow n up to $5000.202 Based on thi s experience the directive to be 
issued by the concerned mini sterial office shall provide not onl y the type of bond or undertaking 
but also the objective criteria or formula employed to determine the amou nt of bond every 
warehouse operator is required to keep. 

In some jurisdictions, bonds are substituted by Indemnity Fund set up by contribution collected 
from all patticipating warehouses who charge a fee to their customers. 203 Similar to bond, an 
Indemnity Fund is intended to cover non-insurable fraud ri sk204 As the indemnity fund will only 
be funded over a period of time by fees collected from the depositors, in jurisdictions where a 
new WHR system is being built up the use of public funds is needed to provide a minimum 
initial capital.205 However obtaining the initial contribution to capitalize such funds adequately 
from host governments is a big challenge particularly in the developing countries 206 For this 
reason Indemnity Funds are proven difficult to set up. In this regard, the inclination of the 
Ethiopian WHR system legislati on towards bond rather than setting up indemnity fund is 
correctly chosen policy direction. 

3.4.3. Registration, Licensing and pUblicity 
Like other traders carrying on commercial activ ities, warehouse operators are required to get 
registered and be licensed before launching their business . All el igible persons, except 
Cooperative Societies, complying with the aforementioned criteria shall be registered in the 

199 An interview with Ata Teshome, Director of Information and Control of Agricultural Marketing Directorate at 
Ministry of Trade 
200 A unit of measure in the US Customary system used for measuri ng dry goods (Encarta dictionary 2009) 
201 D. Love (1982), West law, Op . cit., P. lt ? - 118 
202 Ibid 

20) The World Bank (2005), op. cit. , pp.? -8 
204 Forestier, et a!. (2004), Special Study, op. c it., p. 2 
20' Ibid, p. ? _ 8 
206 Ibid 
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commercial register, at the place where the head office of their business is situated 207 It shall 
also apply to the concerned ministry to get warehousing business license. In the 2003 WHR 
system Proclamation, the Ministry of Trade and Industry is empowered to license warehouse 
operators?T However, Article 5(2) of Proclamation No. 380/2004209 gave the Powers vested on 
the Ministry of Trade and Industry under the WHR System Proclamation to the Ministry of 
Agriculture and Rural Development (MoARD)210 Again, another Proclamation enacted in 2010 
gave all powers and duties vested on MoARD with respect to matters relating to 'agricultural 
marketing' to the newly established Ministry of Trade.y I As stated by Ato Teshome, Director of 
Information and Control of Agricultural Marketing Directorate at Ministry of Trade, warehouse 
receipt system is one of the principal activities that fall within the domain of 'Agricultural 
marketing' and hence the powers and duties of the MoARD on WHR system are given to 
Ministry of Trade by viltue of Proclamati on No. 691120 10. Accordingly, includi ng his 
directorate, all departments under the MoARD which were working on agricultural marketing 
have been moved to the Ministry of Trade. Therefore, by now it is the Ministry of trade that is 
legally empowered to issue warehousing business license. 

While issuing license the Ministry or its designate class ifies each warehouse in terms of its 
capacity or specific service for which it is going to be licensed. Such class ification helps 
depositors to decide easily to which warehouse they should take their commodities. In addition 
to the warehouse operator, persons engaged in acti vities rel ated to warehousing service such as 
inspection, classify ing, grading, and weighing or sampl ing of agricultural products are obliged to 
get licensed from the Ministry of Trade or its designate. Here professional competence of the 
applicant is the on ly requirement to be observed while issuing such license. However, if the 
licensee is going to be engaged in grading of agricultural products he/she shall in addition obtain 
delegation from the only government agency empowered to approve and declare Ethi opian 
standard i.e. Ethiopian Quality and Standard Authority.21~ 

207 Proclamation No. 686/2010, Commercial Registration and Business Licensing Proclamation, 16th Year No. 42. ADDIS ABABA, 24th July, 2010, Article 6(2) 
208 The WHR system proclamation, Op. Cit., Articles 2( 14) and 27 
209 Proclamation No. 38012004, Reorganization of the Executive Organs of the Federal Democratic Republic of 
Ethiopia (Amendment), 10'h Year No. IS, Addis Ababa, 13" January 2004 
210 Cumulati ve reading of Article 5(2) of Proclamation No. 38012004 and Art icle 27 of the The WHR system 
proclamation, Op. Cit., reveals that warehouse business licensing power is given to the M inistry of Agriculture and 
Rural De velopment. See also 30( 1) (k) of Proclamation No. 68612010 which provides exception to warehouse business licensi ng. 
211 Proclamation No. 69 112010, Definition of Powers and Duties of the Executi ve Organs of the Federal Democratic Republic of Ethiopia, 17" Year No. 1, Addis Ababa 27'h October, 20 I 0, Artic le 2 1 (2). This article reads as follows 
Article 2 1 (2) 

:The powers and duties given to the Ministry of Trade and Industry by the provi sions of other laws, currently 
in force. with respect to matters relating to trade and to the Ministry of Agriculture. with respect to agricultural marketing [emphasis added], are hereby given to the Ministry of Trade," 

212 Quality and Standards Authority of Ethiopia Establishment Proclamat ion No. 102/1998, 4th Year No. 26, Addis Ababa, 3'" March, 1998, Arti c le 6( 1) 
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If a person is found carrying out warehousing business without be ing registered and li censed, 
bes ides the administrati ve measures to be taken in accordance with the relevant laws, such 
person will also be subject to serious punishment prescribed under the commercial Registration 
and Business Licensing Proclamation. 213 An interesting issue deserving further discussion in this 
connection is the legal effect of failure to comply with the requirement of registration. 
Apparently, if the person is not regi stered, it is recognized neither as a juridical person nor as a 
warehouse operator. However, the issue becomes a bit complicated when such denial prejudices 
the interest of third patties or used by the person to reduce or avoid his legal li abil ities. The 
classical argument in thi s regard is that though the warehouse operator is not legally registered 
and licensed if it is proved that third parties have contracted with it believing that it is li censed 
and that it was actuall y doing the business of warehousing then it shall be treated as a 'de facto 
warehouse operator' to the ex tent the interest of third parties so requires. This argument has 
been accepted by the US courts. In the USA, despite the fact that the company is not formally 
registered and licensed for warehousing business the courts try to check whether the actual 
business of the company falls within the definition of warehouse operation, for the purpose of 
determining legal liability. For instance a mat'ina in Florida was held as warehouse operation 
after its business was examined by the court. 214 On the other hand, certified air freight forwarders 
and lessors of an underground cave used for storage of records have escaped from being 
considered as wat'ehouse operators 215 

At the other ex treme end, one may contend that the requirements of regi stration and publication 
at'e incorporated under the law to protect the interest of third parties. Hence it is up to the third 
parties to check in the concerned registering office that the person with wholIl they are going to 
transact is actually a licensed warehouse operator.)Any person who rushed to the transaction 
without checking thi s shall be the sole bearer of the risk. So the second argument rests on a 
conclusion that if a warehouse is not legall y registered and li censed there is 110 any legal grou nd 
to compromise the mandatory requirements of registration and licensing and consider it as 'a de 
facto warehouse operator '. In the view of the writer, such conclusion seems a bit inflated. I favor 
the former argument mainly because it blocks the possibility for a person operating the 
warehousing business in the wrong track to abuse the situation and attempt to benefit from his 
illegal acts . 

213 If the person fails to comply with the requirement of registration the punishmem is fi ne from thirty thousands to sixty thousands birr and a rigorous imprisonment from three to five years. In case where the person violated the provisions pertaining to warehousi ng business license then he shall be punished with fine from one hundred fifty thousand to three hundred thousand birr and with rigorous impri sonmem from seven to fifteen years. Besides this any property which was being used for the business shall be confiscated by the government.(See: Co mmercial Regislralion and Business Licensing Prociamalion No. 686/2010, Art icle 60 (3)) 
21' Richwagen v. Li lienthal, So. 2d 247 (1980), Disl. CI. App. FL4'" Cir 
215 See Internat ional Business Machines Corporation V. Universal Transconti nental Corporation, 595 N.Y.S. 2d 106 
(Sup. 0. App. Di v. 2d Depl.) and BUller ManufaclU ring Company Inc. v. Americold Corporation, el ai , 841 F. Supp. 
1107 (US Disl. CI. D. KS) 1993 

44 



c' 

o 

o 

c· 

In Ethiopia once the warehouse operator has gone through the process of registration and 
licensing, the last requirement it shall comply with is pUblication.216 The warehouseman whose 
name has already entered the commercial register shall cause to be published in a newspaper of 
national circulation within thirty days from the date of its registration. The publication is 
required to include the location of its head office and each warehouse under its control , the type 
of commodities it 's licensed to warehouse, and its financial standin g. On top of thi s, every 
licensed warehouseman is obliged by law to di splay a statement at conspicuous places in all 
warehouses under his control declaring that it is licensed in accordance with the 2003 WHR 
system proclamation. 2 17 Such disclosure may keep depositors and other parties contracting with 
the warehouse operator on the safer side for it can be invoked to prove that they have transacted 
with the warehouseman believing that it is duly licensed to operate the business . In case where 
the warehouseman displayed the statement withou t actually having a license, its relation with 
depositors and others may fa ll beyond the scope of the warehousing legislation. However the 
depositors may contend in the court of law that their relation with the warehouse operator shall 
be governed by the warehousing legislation against the interest of the warehouse operator. The 
ground for such argument is the fact that they were misled by the wrong statement the person 
(warehouseman) displayed. Of course thi s argument cou ld be validly contested by the mandatory 
requirements of registration and licensing. (See the di scussion in the previous paragraph) 

Finally, a bit controversial point worth capitalizing in connection with li censing and registration 
of warehouse operators is the case of ECX. Since its establishment ECX has been operating 
warehousing business and issuing eWHRs. But the Exchange embarked on the warehous ing 
activities without complying with the aforementioned requirements of regis trati on and 
lieensing.218 In fact, Article 24(1 ) of Proclamation No. 550/2007 seems to require ECX to 
comply with the requirement of regi stration only; and it indirec tly tends to exempt the Exchange 
from the licensing requirement. Article 24( 1) of Proclamation No. 550/2007 reads as fo llows: 

"Without prejudice to Article 26 of the Warehouse Receipt System Proclamation No. 
37212003, the Exchange may operate warehouses to carry out weighing and inventory 
management of agricultural commodities and issues Exchange warehouse receipts for 
the purpose of the Exchange trading" 

In an interview with Ato Yohannes, former manager of ECX Compliance Division, he indicated 
that an attempt was made by ECX to approach the concerned body, i.e. MoARD, so as to fulfill 
the formality requirements set out under the law. However, because the Ministry had no a system 
put in place for such purpose the Exchange's effort cou ldn't be fruitful. Even today the Ministry 
of Trade, which has taken over the licensing and registering power from the MoARD, has not 

2" The The WHR system proclamat ion, Op. Cit." Articles 28(1) and (2) 
217 The The WHR system proclamation, Op. Cit." Articles 28 (2) 
218 An interview wi th senior legal experts of the ECX Compliance Di vision; See also Article 24( ) of Proclamation No. 55012007 
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made any preparation to discharge its duties and responsibilities emanating from the law ,>19 
Hence, even if somebody applies to get warehousing business license he/she can't find an office . -
in the Ministry tasked with activities pertaining to warehousing business. As described by one 
senior official in the Ministry, this is mainly because the government's attention , as Far as 
agricultural marketing is concerned, is totally diverted to ECX. ffhe government seems to 
conceive that all activities pertaining to agricultural marketing, including the implementation of 
WHR system, can effectively be undertaken under the umbrella of ECX. This obviously puts the 
agricultural marketing system of the country under the monopoly of a single market institution. 
Nonetheless, lessons drawn from the experience of many other countries depict that there should 
be conducive environment encouraging the flourishing of multiple of warehouse operators, and 
even Exchanges. 22o To thi s end, the Ministry shall start properly performing its functions laid 
down under the WHR system proclamation.221 

It is also argued that the Exchange should be treated just like other warehouse operator so long as 
its warehousing business is concerned. Hence, not only being registered, the Exchange should 
also be licensed to continue carrying on its warehousing business. The writer of this Thesis 
couldn't come up with any concrete reason justifying exemption of ECX from the licensing 
requirement. 222 Principally, as its name implies, ECX is intended to be a trading platform not a 
warehouse operator. But if it is found necessary for the Exchange to operate warehousing 
activities so as to achieve its target of facilitating trade, it shall do so upon complying with all the 
legal requirements enshrined under the WHR system proclamation. Put differently, Article 24(1) 
of Proclamation No. 550/2007 seems unsound and it should be amended in a manner that puts all 
warehousing activities of ECX within the lcgal framework provided by the WHR System 
Proclamation . 

3.5. Issuance of WHR and its Legal Effect 
In Ethiopia the sole bona fide issuer of a valid WHR is a duly licensed warehouse operator. 223 

The warehouses are bound to issue receipt to every interested depositor immediately after 
receiving the commodities to be stored. 224 As noted earlier, according to the provisions of the 
Civil Code the warehouse operators in Ethiopia might be required to draw up two documents 

219 An interview with Ata Teshome. Director of Information and Control of Agricultural Marketing Directorate at 
Ministry of Trade 
220 Hollinger, F., Rutten, L. and Kiriakov, K. (2009), Op. Cit., p. 7 
221 See Article 26 et seq. of the WHR System Proclamation 
222 All the interviewees including those drawn from ECX didn't mention any cOllvincing reason for exempting the Exchange for the requirement of Licensing. In addition Professor Tllahun Teshome, drafter of the WHR System 
Proclamation and professor of law at Addis Ababa University, contends thm the Exchange shall be subject to the WHR System Proclamation regarding all matters of its warehousing business.(an interview with Professor Tilahun 
Teshome on 2 1" October 201 I) 

223 As discussed earlier, exceptionall y ECX is issuing WHRs without being licensed. 
224 The WHR system proclamation. Op. Cit. " Articles 6( 1) 
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(Voucher and receipt) representing the same commodity deposited in their store. This is a trend 
in the continental law countries such as Spain and most of Europe. '" In contrast to thi s, the 2003 
WHR System Proclamation has introduced a 'single receipt system' which is borrowed from 
Anglo-Saxon legal system226227 The basic difference between the two lies in the fac t that in the 
former case ownersh ip to the stored commodities is perfected by holding the two documents (i.e. 
the Voucher and Receipt) simultaneously whereas in the latter ownership is perfected merely by 
holding a single receipt representing the stored commodity.228 Hence, currently the warehouse 
operators in Ethiopia may issue only a single document representing the specific amou nt of 
commodity in storage. And this document is named as ' warehouse receipt' (WHR) under the law?29 

3.5.1. Formality Requirements of WHR and Effect of Non 
compliance 

WHRs commonly serve as the strongest evidence for the ex istence of bailment relationship.230 
The same holds true for Ethiopia where there is a specific legal provision providing that a duly 
drawn up receipt delivered to depositor constitutes a valid contract.23I It means that the receipt 
itself is a bailment contract and once the receipt is deli vered to the depositor the parties need not, 
at least they are not required by law, to make another separate written storage agreement for their 
transaction. From this, it can be inferred that the receipt is usually very impottant document in 
defining the relationship between the parties to the transaction. Unless the terms in the receipt 
clearly define the parties' rights and obligations arising from the warehousing contract it is 
hard ly possible to maintai n smooth business relationship between the parties. In view of thi s, 
warehouse laws set out some basic elements which shall be incorporated in the receipt232 In 
Ethiopia the following particulars are prescribed by the law as mandatory elements that must 
appear in every receipt: 233 

• a statement that the WHR is issued in accordance with the prov isions of the WHR system 
proclamation; 

• the name, address and registration number of the warehouse operator; 
• the location of the warehouse or other places where the goods are stored ; 
• the date of issue of the WHR; 

'" UNCTAD Secretariat (1996), Op. Cit., pp. 18 - 20 
226 One-part receipt or 'single receipt system' is lIsed in common Jaw countries such as USA and Britain . In these 
countries (he receipt is named as warrant and it conveys title to the stored commodity. 
227 Giovannucci, Varangis, and Larson, Warehouse Recei pt s, pp. I - 3 
228 Ibid 

229 The WHR system proclamation, Op. Cit." Artic les 2(20) 
230 B. Pedersen (1995), op. ci t., pp. I - 12 
231 The WHR system proclamation, Op. Cit." Articles 7(1) 
232 See for example Section 7-202 of the Uni form Commercial Code which governs content and form of WHR 
2J3 The WHR system proclamation, Op. Cit." Art icles 6(2) 
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the consecuti ve number of the WHR; 
the name and address of the person by whom or on whose behalf the goods are stored; 
the rate of storage charges; 
the kind, quality and quantity of the goods represented by the WHR; 
the cost of the goods at the time when it is stored at the warehouse; 
the time limit until when the goods are to be stored; 
a statement of the amou nt of any advance made and of any li abi li ty incurred for wh ich 
the warehouse operator claims a lien or has a security interest; 
an undertaking by the warehouse operator to deli ver the goods on demand; and 
the signature of the warehouse operator. 

The above list is not exhaustive. Patties are at liberty to insert additional terms on the receipt that 
better defines their relationship provided that they maintain the warehouse operator's obligations 
as provided under the WHR system proclamation. The other possible restriction on the parties' 
liberty in deciding the content of the receipt is perhaps Article 4 1 of the WHR System 
Proclamati on which provides that the concerned ministerial office or its designate may draw up 
model WHR to be employed by warehouse operators. The Engli sh version of the said article 
tends to be a mandatory provision, dictating all warehouses to use the model receipt, whereas the 
Amharic version is permissive,>34 In the view of the writer, the significance of Arti cle 4 1 in 
terms of ensuring uniformity of WHRs across the country shouldn ' t be undermined. 
Nevertheless the provision shall simultaneously be taken as a permissive provision (in line with 
the spirit of the Amharic version) leaving space for the parties to better define their relation 
within the given legal framework. In support of such recommendati on one may also come up 
with a sound argument that the application of Article 4 1 is subj ect to article 6.235 That is to say 
even if Article 4 1 is mandatory provision its application can' t go to the extent of de nying parties 
the right to better define their relationship that is explici tl y given by sub article 3 of Article 6. 

As to the effect of noncompliance, despite the fact that the aforementioned particul ars are 
mandatory elements of every receipt omission of any of them will never render the receipt 
useless . Stated otherwise, the receipt won't lose its legal status because of the missing of any of 
the particulars prescribed by the law. However, if it is proved that somebody has sustained 
damage due to such omission; the issuer (warehouseman) who fa iled to comply with the legal 
requirements shall take full responsibility for the damage.236 

234 The phrase "to be employed" in the Engl ish version seems to be mandatory expression . But in the Amharic version the phrase "'r'1flt-T. 1\..11'~. ,e . .1:I\t\." or "can be employed" (translation my own) appears to be optional. Hence, 
according the Amharic version, which prevai ls over the English in case of discrepancy, the dec ision whether to use the model or not is left to the discretion of the warehouses. 
235 It is explici tly indicated under article 4 1 that its application shall not prejudice what is provided by Artic le 6. 
236 The WHR system proctamati on. Op. Cit." Articles 6 (3) and (4) 
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3.5.2. Legal Effects of the Receipt on Bona Fide Issuers and 
Holders 

WHRs require a recognized fo undation in law ensuring that the ownership establi shed by the 
receipts is not challenged. 237 In some countries like the USA and India, the law exp lici tl y 
recognizes them as title documents; but in other countries, they are legally considered merely as 
proof of deposit or evidence of possession by the warehouseman on behalf of the depositor238.239 
In Ethiopia, WHRs are given a legal status functionally equi valent to that of the stored 
commodities . In fact, we don ' t find a provision in the WHR System Proclamation which directly 
declares WHRs as a document of title to the underlying goods. Article 7 of the Proclamation 
which deals with legal status of the receipt merely states that the proper issuance and delivery of 
the receipt to the bailor constitutes a contract between the parties. Here nothing has been said on 
the legal effect of the receipt as 'document of title'. 

However, from the reading of the different parts of the Proclamation, one can easil y deduce that 
WHR is legall y treated as a document of title to the goods stored. For example, the Proclamation 
under its preamble, states that one of the legislation's objectives is to enable fanners store their 
products upon receiving a document of title240 to the products. This document of title is what has 
been referred as WHR under the law.z4 1 In addition to thi s, Article 8(2) of the Proclamation 
while dealing with over issuance provides that "The holder of the original receipt or his 
transferees shall retain title to the goods". This also implies that the receipt is recogni zed as 
sufficient evidence that the person to whom it is issued (or any other holder in due course) has 

237 Mor and Fernandes, Op. cit. , pp. 46 - 47 
238 In jurisdictions where the receipts covey title documents, their transfer to a bank or a purchaser automatically 
enables the transferees to exercise indirect control over the commodities warehoused. For example if the transferor 
borrowed money offeri ng the receipt as pledge to a bank and defaulted to payoff his debt , the bank can present the receipt to the warehouse operator to obtain the commodities, and liquidate them. Of course for this to happen, the 
receipt needs to be a negotiab le document of title , But in case where the receipt is recognized as mere proof of 
deposit it loses its quality of being secure and reliable collatera l. This is because if the receipt is not a title documem, 
then the warehouseman won' t be duty bound to deliver the stored commodi ties to new possessors unless he received notice of the transfer of the receipt fro m the original depositor/transferor. Hence neither the pledgee nor the purchaser of the receipt can claim delivery of the commodities, This restricts the financial and marketing functions 
of the receipt. Indeed, some coun tries try to reso lve the problem by sell ing up a triparti te arrangement (known as an "attornment" arrangement) between the lender, the borrower, and the warehouseman, in which the warehouseman explicitly acknowledges to the lender that he is holding the com modities on (he lender's behalf. Such an 
arrangement may partly tackle the problem for the time being but never avoids the need for a legis lation which recognizes WHRs as a legal document of title. (See: UNCT AD Secretariat ( 1996), Op. Cit., pp. 18 - 20) 
239 See Forestier, et aJ. (2004), Special Study, op. cit., p. 7 - 8 and UNCTAD Secretariat ( 1996), Op. Cit., pp. 18-
20 See also J.O. Fabunmi (2002), op. cit." Pp. 10 - II 
240 "Document of title to goods" is defined under Article 2(7) of the WHR System Proclamation as "a wri llen description; identification or declaration of goods which, in the regular course of business or financi ng. is treated as evidencing that the person in possession of it is entit led to receive, hold and dispose of the document and the goods it covers" 
241 The WHR system proclamation, Op. Cit." Artic les 6 ( I) 
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title to the propett y described therein 242 Yet, for more clarity it would be better to include a statement in Article 7 of the Proclamation that plainl y declares the legal status of the receipt as a valid document of title to the underl ying goods . In this regard the Uni form Commercial Code can be mentioned as a model. The UCC under its Section 1-201 ( 15) explic itl y recogni zes WHRs as a document of title. 

It is ev ident that the legal effect of dul y issued WHRs ex tends to the parties in volvi ng in the transaction at diffe rent levels. Primaril y, issuance of the receipt marks the creation of a 'contract of warehousing ,243 between the depositor and custodian of the stored goods (i.e. the warehouseman). Where parties haven' t made a separate storage agreement, delivery of the commodities to the warehouseman marks an offer and the iss uance of a WHR covering the stored commodities may signi fy acceptance of the offer by the warehouseman and the formati on of the warehousing contract. The warehousing contract is closely similar with bailment244 Nonetheless , as observed by Professor Tilahun Teshome, it has, at least, two major peculiar features that make it different from the latter. First the warehouseman, in contrast to a bailee, can issue a transferable document of title to his customers. Secondly, unli ke the bail ee, the warehouseman shall always be a licensed trader. 245 In this section I endeavor to shed li ght on the major rights, liabilities, and duties of each patty to the receipt excluding pledgees who will be di scussed in the next chapter. 

3.5.2.1. Issuers' rights and obligations It is the legal obligati on of all warehouse operators to issue a WHR to the depos itor when the o latter so requires . But the issuer shall take care not to over iss ue (draw up more than one) receipts for the same commodi ty in his storage.246 If a warehouse operator iss ues receipts in respect of the same commodities already represented by an o utstanding WHR he shall be held liable for the damage caused to holders of the receipt issued for the second time. The problem of over issuance of receipts (issuance of a receipt for commodities already covered by another receipt) may occur in any type of warehousing system including the regul ated public warehousing type adopted by Ethiopia, but it has been witnessed to be more common in private wareho using system where the 

) 

h . .. If 247 ware ouse operator tssues recetpts to ttse . 

242 See also Article 9(1 ) and 20(6) of the WHR System Proclamation 243 Contract of warehousing is understood by the law as "a contract whereby one party, the wareho useman, being duly licensed by the appropriate organ, undertakes to receive and store goods on behalf of either of the bailor or of the purchaser of the goods or of a person who receives it in pledge . (See The WHR system proclamation, Op. Cit." Art icles 2(4» 
244 The term bai lment is derived from the French term "bailler" which means "to place in the hands of' Bai lment refers to the si tuat ion where possession of propert y is temporarily transferred from one person (bailor) to another (bailee) for a specific purpose. 
'" Teshome (2002), op. cit., pp. 197 - 198 
246 It shou ld be noted that the prohibition of over issuance doesn't extend to issuance of a receipt in accordance with the WHR System Proclamation in substi tu tion to 1051, stolen or destroyed receipts. Nor it does include the replacement of receipts of grater denomination with the smaller one or vice and versa. 247 B. Pedersen (1995), op. cit., pp. I - 12 
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The other obligation of the warehouseman pet1ains to preservation of the goods in the storage. 
Apparently, while issuing the receipt in accordance with the law the warehouseman undertakes 
to store the goods safely. Based on this, Article 14(1) of the WHR System Proclamation imposes 
a duty of care, diligence and preservation on the warehouseman. Sir William Blackstone, in hi s 
Commentaries on the Law, describes the obligation of such person as follows: 248 

.... .. if he undertakes specially to keep the goods safely he is bound to fake care of 
them, as a prudent man would fake care of his own. " 

Like Blackstone the Ethiopian warehousing legislation has relied on the doctrine of ' Reasonable 
Man' standard to determine the warehouseman's obligations 249 This Doctrine is widely accepted 
as a nucleus of the law of warehousing contract governing all aspects of warehouseman's 
liability for products placed under his custody?50 The doctrine requires a warehouseman to act 
towards the goods in hi s storage in a manner a reasonably careful man would act under similar 
circumstances. The warehouseman is held liable only for the loss caused by his failure to comply 
with thi s duty either intentionally or negligently25t . 

Warehouse operators may attempt to exonerate themselves from legal li ability for injury 
associated with the stored products by using different means like incorporating a disclaimer 
statement in the contract/receipt. However, so long as it is established by a cout1 of law that the 
custodian of the goods falls within the meaning of 'warehouse operator' under the relevant law, 
the statements in the contract or other related measures hardly relieve him from liability.252 

For instance, in USA a Company named as ABC was engaged in the business of warehousing 
property of others for charge. The company, intending to make itself clear from liability, 
stipulated a wording of disclaimer in the WHR against all liabilities and required property 
owners to maintain broad property insurance coverage against any possible loss. Nevertheless all 
the protective statements couldn't rescue the company from liability. A COUl1 in the US held the 
company liable for the loss of a property in its warehouse due to flood. The court after making 
sure that the company's business falls within the definition warehousing business in voked the 
relevant provision of the Uniform Commercial Code which makes responsible a warehouse 
operator for damage caused by its failure to exercise care with regard to property of others under 
its custody or control. Alike the Ethiopian law, the UCC doesn't relieve a warehouse operator 
from hi s legal liability even if there is clear agreement of the parties to that effect. Of course, in 
the case at hand, the company was held liable not because Acts of God, like flood, gives rise to 

248 International Warehouse Logistics Association (IWLA), Insurance and the Warehouse Industry, p. I 
249 The WHR system proclamation, Op. Cit." Art icles 14 (2) 
25. Article 13(5) is another provision of the warehousing Proclamation which has adopted c losely related general standard (i.e, good faith and compliance with standard commercial practice) that shall , in addition to the explicit 
provisions of the proclamation, be used to determine the liability of the warehouseman. 
25' Section 7- 204( I) of the Uniform Commercial Code 
252 Donald S. Malecki, Three Misconceptions Abollt Warehouse Operators Liability, Colemant Insurance Brokers, 
accessed at www.colemont.com pp. I - 3 
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liability. But, it was because the court bel ieved that the company's immunity for the loss res ulted 
from acts of God is vani shed due to its failure to take reasonabl e step to reduce the chance of 
damage caused by impending f1ood .253 

The warehouseman is also expected to redeliver the preserved good to the right cla imant when demanded. Parti cularly, he is duty bound to redeliver to the holder in due course of negotiable WHR the goods exactly conforming to the qual ity and quantity indicated on the rece ipt. Thi s holds true regardless of the fact that the warehouseman didn't actuall y receive the goods in pM or in whole or the goods or their quality or quantity do not correspond with the descri pti on in the receipt. 254 
A warehouseman who fails/refuses to redeliver shall be he ld accountable unless he can establish the existence of lawful and justifiable reasons provided under the law that hinders redeli very.255 The existence of conflicti ng claims to the title or redelivery of the goods is one of the lawful grounds of excuse for refusal. In thi s case, the warehouseman is all owed to take reasonable time before effecting redelivery to ascertain the validity of the adverse claims by taking such actions as instituting a proceeding of interpleader in the court of law. 256 The warehouseman is also excused from hi s duty of rede livery when he receives a wri tten notice from the holder of th e negotiable257 WHR that the receipt is lost, stolen or destroyed. In thi s case the warehouseman shall not discharge hi s obligation of redelivery without court order. If he does it without getting court order then he wi ll be li able for any person injured thereby.258 

The most important right of a warehouseman ari sing out of the warehousing contract is Right of 
Lien. The claim of the warehouseman through lien shall relate to due charges and fees for the 
storage of the commodities?59 Simi lar provis ion of the uee further illustrates these charges to 
include;260 

"charges for storage or transportation (including demurrage and terminal charges), 
insurance, labor, or charges present or future in relation to the goods, and for 

253 Though flooding was not common in the area of the company's warehouse it was at least known to occur. That 's 
why the court condemned the company for lack due care. 
(See Matecki . Ibid. pp. t - 2) 
2" The WHR system proclamation. Op. Cit. .. Articles 15 
'" Article 13(4) of the WHR System Proclamation states the following as lawful and justifiable excuses for refusal/failure of redeli very: 

I. delivery of the goods to a person whose receipt was rightful as against the claimant ; 
2. previolls sale or other disposition of the goods in lawfu l enforcement of a line or on a warehouse operator's lawful termination of storage; 
3. any other defense deemed to be lawful by a court of law or a duly constituted arbitration tribunal (the existence of conflicting claims as provided under Artic le 12 of the Proclamation can be one of the instances falling under this sub article) 

25' The WHR system proclamation, Op. Cit." Articles 12 
257 As wi ll be discussed later if the receipt is non-negotiable redeli very won't be effected to third parti es unless the 
depositor/origi nal holder notified the warehouse operator about the transfer of the receipt to third parties. 
2S8 WHR System Proclamation No. 372/ui2003 . Articles 10( 1) - (3) 
25' The WHR system proclamation. Op. Cit. .. Articles 19(3)(a) 
200 Section 7-209 (I) of the UCC 
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expenses necessary for preservation of the goods or reasonably incurred in their sale 
pursuant to law " 

Hence, the warehouseman can' t invoke the doctrine of lien right to satisfy its claim against the 

depositor/the holder in due course which emanates from other transactions undertaken between 

them. Generally lien cannot be applied to satisfy a claim, ari sing out of goods represented by one 

receipt, using goods represented by another receipt but belongs to the same holder/depositor. The 

right of lien shall rather be exerc ised only on the goods covered by a particular receipt out of 

which the right arises261 

As set forth under Articles 18(2) and 19(3) (d) of the Proclamation, the right of lien subsists only 

where the goods are still in possession of the warehouseman and the warehouse operator hasn' t 

failed to redeli ver the goods while there is no sufficient ground of excuse. Such type of liens 

which ari ses as a matter of law and only ex ists against presently stored goods is commonly 

known as special or specific liens. At this juncture, it should not be left unmentioned that 

specific lien arising out of duly negotiated WHR is limited to charges in an amou nt or at a rate 

specified on the negotiable receipt or if no charges are so specified, to a reasonable charge for 

storage of the goods covered by the negotiable receipt.262 Of course, the warehouse operator can 

satisfy his claim of extra charge and fee, if any, from the original depositor based on the 

contractual relati onsh ip ex isted between them?63 Unlike the Ethiop ian warehous ing legislation , 

the UCC gives explici t recognition for additional type of lien right known as General lien . 

General Lien exists for charges incurred with respect to previously stored goods. According to 

Section 7-209 (l) of the UCC general li en can be exercised when it is clearly noted on the face of 

the receipt that general lien can be claimed. Once the ex istence of such notation is asceltained, 

the warehouse operator can claim general li en either agai nst the depositor or holder in due 

course, based on the rate and charges specified in the receipt. However, if the general lien 

notation doesn' t incorporate specific rate or charges then the warehouseman can claim a 

reasonable amount against the holder in due course and the contractu al amounts as against the 

depositor.264 

In the Ethiopian warehousing legislation, apparently there is no explicit provision providing for 

general lien. But it should al so be noted that there no legal provision prohib iting general lien. 

Parties to a WHR are at liberty to insert additional terms in the receipt that are cons istent with the 

warehouse legislation and better define their relationship as well. Hence, in effect, li ke the 

Uniform Commercial Code, the legal regime of Ethiopian WHR system also leaves the paIties at 

liberty to make agreement for creation of general lien by inserting a term in the receipt to that 

effect. As it is the case in other jurisdictions, the warehousing legislation of Ethiopia requires the 

261 The WHR sYSIem proclaillali on, Op. Ci1.., Arl icles 19(3)(e) 
262 This can be inferred from Article 20(6) of the WHR System Proclamation which provides that holder in due 
course of a negotiab le WHR shall enforce hi s right in the instrument free from all previous cl aims and defects. 
263 Kershen (1994) op. ci1. , pp. 8 - 9 
264 Ibid 
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warehouseman to serve due notice on all persons known to cla im in terest on the goods befo re foreclosing his li en by selling the goods. Any person claiming interest on the goods can stop the sale upon paying the amount required to satisfy the lien and other reasonably incurred ex penses. The warehouseman shall be accountable for any damage caused by hi s fa ilure to compl y with this and other related conditions set forth under the law 265 

The other legal right of the warehouseman pertains to measures he is empowered to take when the duration of storage expires or the goods stored are found to be hazardous. The warehouse operator, upon giving due notice to the person known to have interest, can demand payment of due charges and the removal of the stored goods immediately after the period of storage stipulated in the receipt come to an end. In case where the receipt is silent on the period of storage, the law authorizes the warehouseman to invoke his right of demanding payment of charges and removal of the goods a year after the date of depos it. 266 The first pertinent issue here is the justification for fi xing the one year. It would be somehow unreasonable to oblige the warehouseman to stay for a year in the condition where there is no spec ific term of agreement binding him. In thi s regard, the vee provides better way out which promotes parties' freedom of contract. Section 7-206(1 ) of the vee states that if no peri od of storage is fi xed under the receipt, payment and removal can be demanded by the warehouse operator within a stated period not less than 30 days after the notification. In contrast to the Ethiopian law, the vee compels the warehouseman to keep the goods in hi s store only for a reasonable peri od of ti me with in which the concerned person shall effect payment of charges and remove the goods. Secondl y, the failure of the law to fi x the maximum possible duration of storage may encourage hording. o Hence, it is recommended that the law shall state a reasonable limit for the duration of storage. 

) 

o 

Where the warehouseman has sufficient evidence showing that the goods under storage are about to deteriorate or decline in value to less than the amount of his lien, he can sell the goods upon serving due notice to persons known to have interest on the goods. Sometimes the goods in warehouse can be found hazardous to human or property after being received for storage. In such a case, Article 17(4) of the WHR System Proclamation permits the warehouse operator to sell the goods upon giving proper notice to the concerned persons. When the sale fa iled despite a reasonable effot1 on the part of the warehouseman, he is authorized to di spose of them in any lawful manner. Obviously, a warehouseman who successfull y so ld the stored commodities invoking his legal rights mentioned above shall have a right on the proceeds only to the extent of his lien. If there is any amount in excess of the warehouseman's lien then it shall be held on trust for the benefit of the person entitIed267 

'" See the conditions listed under Articles 19(3) and (5) of the WHR System Proclamation 266 The WHR system proclamation, Op. Cit. " Articles 17(2) cum ( I) 

267 See Art icle 17( I) - (5) of the WHR System Proclamation 
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3.5.2.2. Holders' rights and obligations WHRs holders ' rights on the receipt and to the underlying goods mainl y depend on the type of the receipt they are holding and the way it reached to them. This will be entertained in detail in the next section dealing with negotiable and non-negotiable WHR. In this section, we shall see the general rights and obligations of holders of the receipt arising out of the warehousing contract. Broadly speaking, qualified holders of WHRS are owners of the goods represented by the receipt. 268 Thus, they can exercise the bundle of ownership ri ghts on the receipt and the goods represented by the receipt. They commonly exercise their title either by selling or pledging the receipt. 269 In exercising their property rights holders in due course can al so demand delivery of the stored commodities upon presenting the receipt. The holders who have title on the receipt and the goods al so bear the risk of loss or damage apart from those caused by the warehouseman's fault or negligence.27o The status of the warehouseman should be pretty clear. He is nothing more than custodian of the goods on behalf of the right holder of the receipt. Thus, delivery of the goods to the warehouseman doesn ' t transfer all the risks associated with the goods. The warehouseman's liability is limited only to loss associated with the stored commodities caused by his fa ult. Other risks that normally follow ownership still remains with the owner of the goods i.e. holder of the receipt. 

The principal obligation of holders of WHRs that emanates from the warehousi ng contract is the obligation to pay charges and fees for the storage and related services rendered by the warehouseman. The storage charges due to the warehouseman are normally calculated based on the rate indicated in the WHR. However if the rece ipt omitted to fix the rate of charge then we shall obviously resort to reasonable storage charges rate to determine the amount of li en required to be satisfied by the holder of the receipt. All holders of WHRs are legally obliged to give written acknowledgment for the deli very of the goods while taking out the goods from the warehouse. In case where the receipt is negotiable, the holder shall in addition surrender the receipt to the warehouseman so as to obtain the stored commodities represented therein.271 But in case where the WHR is the non-negotiable one, the bailor can order the release of the stored commodities without the need to present or sun'ender the receipt. 272 

Coming to the major rights of WHRs holders enshrined under the law, in case where the WHR is lost, stolen or destroyed the holder of the receipt can suspend deli very of the commodities covered by the receipt to any claimant just by informing the warehouseman in writing what happened to the document. In such a case the warehouseman shall preserve the commoditi es under his custody until he receives order from a court of law.273 Another important legal right of 

268 See the discussion above under sect ion 3.5.2. which portrays the lega l stalltS of WHRs as a 'document of tit le' . 269 See the discussion on marketing and financial functions of WHRs in the second Chapter 270 The WHR system proclamation, Op. Cit." Articles 14(2) 
271 The WHR System Proclamation, Op. Cit. Artic le 13(2) (a) - (c) 
272 The WHR System Proclamation, Op. Cit. Artic le 13(3) 
273 The WHR system proclamation, Op. Cit." Articles 10 
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holders is the poss ibili ty of replac ing a receipt with greater denominati on with a num ber of 
receipts with smaller denominati ons and vice versa. Such right makes the WHR system more 
fl ex ible and facilitates wider exploitation of the marketing and financial functions of the receipts. 
The WHR System Proclamati on under its Article II provides protection for holders of the 
receipt by exempting warehoused commodities from attachments on account of either debt or 
insolvency of the warehouseman. 

.) . 6', 
3.6. Transferability and Negotiability of WHRs 

Negotiability is often used interchangeably with Transferability. However, a report on WHR 
System, commissioned by UNCTAD, has attempted to uncover the technical point of di vergence 
between the two terms. A transferable WHR can simply be transferred from one person to 
another just like the commodities it represents274 But Negotiable WHRs go further and confer 
upon the transferee a direct interest in the underlying property free of any outstandi ng cl aims 
except those noted on the receipt itselr.275 Thus, the difference lies on the ri ghts of the transferees 
of the two receipts. Trans feree of a negotiable WHR is entitled to the goods described under the 
receipt regardless of any other dealings either the depositor or the warehouseman made with the 
goods. The transferee of a non-negoti able but transferable receipt, on the other hand, will onl y 
have a right equivalent to the rights of the transferor, and can more eas il y be defeated by other 
claimants. Yet it should be noted that the diffe rence between the two terms is occasionall y a grey 
area. In some areas transferable WHRs have been perceived to have all the characteri stics of a 
negoti able instrument, but the laws and legal practice in many countries do not treat them as 
such.276 

A WHR can be either negoti able or non-negotiable according to the obligations assumed by the 
warehouseman or according to the statutory prov isions.277 The Ethiopian Warehousing 
Proclamation gives recognition for negotiability of WHRs. The law distingui shes negotiable 
receipt from that of the non-negotiable based on the notation of the magic word 'Nonnegotiable ' 
on the receipt. Per Article 20(2) of the Proclamation a receipt is said to be non-negoti able onl y if 
it carries the term ' nonnegotiable' on the face of it. It means that the law has taken a general 
presumption that all WHRs are negotiable unless the contrary is conspicuously indicated on the 
documents. Stated otherwise any receipt which does not bear the term non-negotiable on its face 
remains to be a negoti able instrument. 

The said legal provision simply requires the presence of the word ' nonnegotiable' so as to 
prevent negotiability of the receipt. But taking into account the crucial impact of the word in 
defining the nature of the receipt the writer of thi s thesis beli eves that the legal requirement for 
the presence of the wo rd may not suffice alone. The law shall further dictate conspicuous 

274 UNCTAD (2009), op. cit ., pp. 7 - 8 
275 Ibid 
276 Ibid 

27J The Yale Law Journal Company, Inc (19 13), Liabi lity of a Warehouseman to an Assignee of a Non-Negotiable Warehouse Receipt, The Yale Law Journal, Vol. 22, No.3 (Jan., 191 3), pp. 246-250 
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notation of the word 'nonnegotiable ' on the receipt in order to prevent possible dishonest 
practices done by putting the term surreptitiously.278 In USA, to make the receipts easily identifiable 
warehouse operators usually use different colors to negotiable and non-negotiable receipts in additi on to 
conspicuously noting the term non-negotiable on the apt receipts." 9 Thi s is also a good practice that helps 
to avoid deceptions in dealing with the receipts. 

3.6.1. Negotiable Receipts 
As provided under Article 22 (6) of WHR System Proclamation, a negotiable WHR is a document 
which is not only transferable but also capable of conferring upon the transferee a direct interest 
in the receipt and the underlying commodity free of any outstanding claims and defects . It in 
effect conveys title to the underlying commodities. Thus, a transferee or a holder in due course of 
a negotiable receipt may demand delivery of the goods covered by the receipt at anytime upon 
presenting the negotiable receipt to the warehouseman j However, it should be noted that the 
transferee 's rightslinterest over the receipt and the stored commodities is not free from the claims 
of the warehouseman arising out of his lien right. Hence, the transferee can take delivery of the 
goods only upon satisfying the warehouseman's lien rights . Article 19( I) of the Proclamation 
sets forth that the warehouseman is entitled to the right of lien that shall be enforced against any 
person claiming to have interest on the goods under hi s custody. Similarly, Article 13 of the 
same requires bailor demanding delivery of goods covered by negotiable receipt to satisfy first 
the warehouseman's claims arising out of hi s lien right. Yet this claim of the warehouseman 
should not be perceived as an inherent claim over the goods. Normally the warehouseman is a 
mere custodian who has no direct interest in the stored commodities. His c laim goes against the 

o stored commodities only when the owner of th e commoditi es defaults to pay the agreed charges 
and fees for the storage service. 

o 

4 Issuer of a negotiable receipt is bound to deliver commodity complying with all the terms in the 
receipt to whoever presents the document.28o When the bearer of a duly endorsed receipt 
surrenders it to the warehouseman, he obtains the commodities stored against this negotiable 
receipt ~If the commodities stored have been properly graded, delivery of a negotiable WHR may 
replace' normal physical deli very 28t It can be stated that the receipt has a status equivalent to a 
lawful currency. Like a lawful currency, negotiable WHR must be carefully guarded, and the 
holder of properly endorsed and duly negotiated receipt is presumed to be entitled to spend the 
negotiable receipt.282 Transferee of negotiable WHR, who received the document by due 
negotiation, cuts off nearly all outstanding claims on both the receipt and the underlying 

278 In USA, to make the receipts easi ly identifiable warehouse operators usually use differem colors to negotiable 
and non-negotiable receipts in addition to conspicuously not ing the term non-negotiable on the receipts 279 John Hanna (1931), The Protection of A Holder of A Warehouse Receipt, 15 Minnesota Law Review, p. 292 280 D. Love (1982), Westlaw, Op. cit., P.IIS 
281 UNCTAD Secretariat ( 1996), Op. Cit., pp. 14 - 15 
282 Drew L. Kershen (1994) Comparing the United States Warehouse Act and U.C.C. Art icle 7, 27 Creighton L. Rev. 735, Westlaw, pp. I -6 
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commodities represented by the receipt.283 Consequently the transferee acquires better title than 
that of the transferor 284 But there is one exceptional situation provided under Article 23 of the 
Proclamation which is aimed at maintaining the legal protection of bona fide purchaser of the 
commodities covered by the receipt. 285 In case where a person, in good fa ith and in line with the 
ordinary course of business, purchases fun gibles and takes deli very thereof from a warehouse 
operator who is also duly licensed to sell such commodities, the purchaser' s right over the goods 
shall not be challenged even by the holder in due course of a negotiable receipt representing the 
same commodities. It means that holder in due course of a negotiable receipt cannot cut off the 
claim of a good faith purchaser of the commodi ties covered by the receipt who complies with the 
conditions laid down above. Here the ri ght of the holder in due course of negotiable receipt is 
excepti onall y limited to that of the ri ght of hi s transferor. 

Despite the apparent exceptions stated above, Article 20(6) of the Proclamation sets forth that 
holder in due course of negotiable receipt enforces hi s ri ghts free from all previous claims and 
defects. It appears inconsistent with the legal provisions providing for the exceptions discussed 
above. Perhaps one can argue that the said provision lays down the principle and the legal 
provisions governing lien right of the warehouseman and uncontestable title of the bona fide 
purchaser are the exceptions to the rule, and hence the inconsistency can easi ly be reconciled by 
the canon of Interpretati on which provides the special shall prevail over the general. Yet, for 
better clarity it is recommended to indicate under article 20(6) the presence of exceptional claims 
that may not be successfully contested or cut off by due holder of negotiable receipts. Otherwise 
the phrase ' ... all claims and defects' used in the provision tends to send the wrong signal to 
readers 286 

Like other jurisdictions, 'due negotiation' is prov ided by the Ethiopian warehousing legislati on 
as a crucial condition in determining the ri ghts of the transferee of a negotiable WHR .287 All 
transferees of negotiable receipts are not entitled to the full rights under the law. A transferee of 
negotiable receipt can exercise hi s full ri ght over the rece ipt and the underl ying commodities by 
cutting off previous claims and defects only when he acq uires the receipt after due negotiation288 

If the transferee gets the negotiable receipt without due negoti ati on hi s ri ghts wi ll be restricted to 

283 J.O. Fabunmi (2002), op. cit. , , Pp. 10- II 
284 One can infer this from the reading of Artic le 20(6) of the The WHR system proc lamation, Op. Cit., 
28' The Civil Code Op. Cit. , Articles 11 6 1 et Seq . 
286 A similar provision under the Uniform Commercial Code (Sec tion 7502 ( I) (d)) explicit ly put as an exception those claims arising under the terms of the receipt or under aIticie 7 of the Code. In similar fas hion warehousing legislat ions in many other jurisdictions too clearl y provide that holder of WHRs shall en force his rights arising out of the receipt free of any defense or claim that are not revealed on the face of the recei pt. The insertion of such qualification makes the holder of the receipt liable for claims of the warehouseman emanating from his lien right since such lien is usually revealed on the receipr. 

281 The WHR system proc lamation, Op. Cit." Articles 20(6) 
288 Ibid 
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the title and rights that the transferor had 289 A negotiable receipt is said to be duly negotiated 
when it is transferred/negotiated in accordance with the rules governing its negoti ation or 
transfer. 29o Article 20(4) of the Proclamation provides that a negotiable receipt can be transferred 
to third parties by endorsement and delivery. Sub article 5 of the same Article further states 
endorsement can be made either in blank, to the bearer or to a named person. This makes 
negotiable WHR freely transferable even better than they were before the enactment of the 2003 
WHR system proclamation 29 1 A negotiable receipt issued or endorsed to a spec ified person can 
be renegotiated by endorsement in blank, to the bearer or to another named person. As provided 
under the Commercial Code a receipt issued or endorsed to the bearer shall be transferred by 
mere delivery of the receipt. 292 Since endorsements to the bearer and in blank are equivalent the 
rule for endorsement to the bearer of a receipt also applies to endorsement of a receipt in 
blank293 

In addition to the requirement of negotiating the receipt in accordance with the relevant legal 
rules, in some literatures it has been argued that a person claiming to be a holder in due course 
has to show that he has taken the receipt for consideration, in good faith and without notice of 
any prior claim or defense against it. 294 In similar fashion , Article 20(6) of the WHR system 
Proclamation provides that one can enforce his right in a negoti able receipt free from all previous 
claims and defects when he/she is holder in due course of that receipt. "Holder in due course" is 
defined under the proclamation as followS: 295 

tI "Holder in due course" means a person who is in possession of a negotiable warehouse receipt for consideration, in goodfaith and without notice of any prior claim or defense against it." 
Such definitive meaning of "Holder in due course" is applicable under literally all negotiable 
instruments laws. In relation to this, Professor Tilahun noted that: 296 

"In the province of the law of negotiable instruments, a holder in due course is a person 
who has taken possession of a commercial instrument or a document of title to goods /Qr. 
value. in good faith and without notice of any prior claim or defense against it.! emphasis 
added) thereby being entitled to enforce his right in the instrument free from all claims 
and personal defenses . .. 

28' This can be inferred from the readi ng of Article 730 of the Commercial Code and Article 1966 of the Civil Code. 
290 The commercial Code of Ethiopia, Op. Cit., Artic le 718 
29 1 WHRs issued or endorsed '[0 the bearer ' have become valid only after the coming into force of the 2003 WHR 
System Proclamation. Before that, Ihough Articles 719 and 721 of the Commercial Code genera lly recogni zes WHR issued to the bearer, Article 2815 of Civil Code clearly restricts the issuance of 'receipt and voucher' or WHR only 
to the bailor or a third party designated by him. 
2" The commercial Code of Ethiopia, Op. Cit., Article 721 (I) 
293 The commercial Code of Ethiopia, Op. Cit., Articles 725(3) and 721 ( I) 
2" Teshome (2002), Op. Cit. , pp. 206 - 207 
295 The WHR system Proclamation, Op. Cit. , Article 2( 12) 
2% Ibid p.206 (emphas is supplied) 
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In the legal system of Ethiopia, as far as WHRs are concerned, the meaning of holder in due 
course has got sufficient legal foundation. However, it should be noted that the concept of 
'holder in due course' is important not only for WHRs but also for all other negoti able 
instruments recogni zed under the Commercial Code. Unfortunately, the Commercial Code does 
not clearly provide the elements to be fulfilled for claiming the position of "holder in Due 
course". Article 718 of the Code which is aimed at describing the concept of 'holder in due 
course' surpri singly uses the same phrase to descri be it. The presence of the aforementioned 
definiti ve meaning obviously helps to fill the gap in the Code. Yet, it is the view of the writer 
that the meaning of 'holder in due course ' merits to be incorporated in the forthcoming 
amendment of the Commercial Code. 

The other interesting issue to be raised in connection with negotiability pertains to poss ib ility of 
transferring part of the rights represented by the receipts. For instance can a holder of a receipt 
representing 100 quintals of wheat transfer only half/some of the amounts indicated on the 
receipt to third part ies. Though the WHR System Proclamation is si lent on the issue Article 
725(5) of the Commercial Code directly addresses it by stating that a parti al endorsement shall 
be null and void . Hence negotiation is always poss ible for the whole amount of the commodity 
represented by the receipt. A holder who wants to transfer some of the amounts covered by the 
receipt should first request for replacement of the receipt at hand with a number of receipts with 
smaller denomination in accordance with article 6(6) of the proclamation. 

Finally, building public trust on negoti able receipts necess itates making the transferor of the 
receipt responsible for some major defects affecting the validity of the receipt and that are known 
to him. Per Article 22 of the WHR System Proclamation, a transferor who negotiated the receipt 
for consideration shall guarantee: the genu ineness of the receipt, that he is not aware of any 
defect affecting validity and wOl1h of the receipt, and that he has duly and effectively negotiated 
the receipt. But the transferor 's liability shall never ex tend to damage caused by the default of 
either the previous transferors or the warehouseman297 

3.6.2. Non-Negotiable Receipts 
A non-negotiable WHR, on the other hand, is just what its name connotes--not negoti able. It is a 
receipt always made out to a specific party (a natural or a juridical person). As the receipt cannot 
be negotiated warehouses issuing such receipts are contractually bound to deliver the 
commodities covered by the receipts onl y to the person to whom it has been issued. In many 
legal systems, it 's only thi s person that may authori ze release of goods in the warehouse. Since 
the receipt merely represents the commodities covered therein its deli very will have the same 
effect with deli very of the property itself. It can' t be tantamount to transfer of the warehousing 

297 The The WHR syslem proclamal ion, Op. Cil." Arl ie1e 21 (2) 
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contract and enable the transferee to maintain an action upon it in hi s own name. In supporl of 
this view, US courts had the following to say: 298 

"although the assignment of the receipt vested title to the goods in the assignee, it did not 
transfer the contract: that the warehouseman could not be made bailee to the assignee 
without notice of the assignment of the cOlUract" 

Accordingly, warehouses wi ll be liable for damages should they deliver the warehoused 

commodities to anyone other than the person named on the receipt without receiving notice. 

Coming to Ethiopian laws, the situation appears a bit different. Per Article 20(3) of the WHR 

System Proclamation, the transfer of the rights and obligations arising out of non-negotiable 

receipts shall be governed by relevant provisions of the law regulating Sale or ordinary 

Assignment. Accordingly, when we look at the relevant provisions of the Civi l Code governing 

ordinary assignment we learn that the creditor, in our case the bailor, can assign his rights in the 

receipt and in the goods covered therein withoul the need to secure the consent of the debtor i.e. 

the warehouse. 299 This means that so long as the rights in the receipt are properly assigned, the 

assignee can claim hi s rights against the warehouseman despite the fact the warehouseman 

received no notice about such assignment from the assignor. Of course the assignee is advised to 

notify the assignment to the warehouseman forthwith so as to keep himself in a safe posit ion. 

Otherwise the assignee may lose his right of taking delivery because of the act of the assignor. 

This is provided under Article 1967(1) of the Civil Code as follows 

"The debtor shall be released where, before the assignment was brought to his knowledge 

either by the assignor or the assignee, he pays the assignor in good faith" 

Since the Ethiopian law has nothing to say on the form of the assignment, the bailee is at liberty 

to assign his rights in any form convenient to the parties involved. But it appears pragmaticall y 

difficult to enforce rights assigned in other forms than writing. As said before, the relevant 

provisions of the WHR System Proclamation regulating delivery against non-negotiable receipts 

implies that surrendering the receipt is not necessary to obtain the stored commodities. If that is 

the case, the assignee while demanding delivery should at least present written evidence showing 

proper assignment of the rights in the receipt to him 300 As noted above, even in case of 

negotiation of receipts issued in a specified name or to his order, the law requires the 

endorsement to be written on the instrument and signed by the endorserJO I Hence, we may have 

stronger reason to contend that assignment of non-negotiable receipts should be prescribed to be 

298 The Yale Law lournal Company, Inc, (191 3) Liability of a Warehouseman, Op. Cit." pp. 246-250 
299 The Civil Code, Op. Cit. Articles 1962 et seq. 
300 In legal systems elsewhere a simple order, signed by the party to which the original warehouse receipt was 
issued, is enough to effect a delivery of the stored commodities out of the warehouse.{See UNCTAD Secretariat 
(1996), Op. Cit., pp. 14 - 15) 
301 The Commercial Code, Op. Cit. , Art icle 725( I) 
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made in written form. However, on the other ex treme end of the spectrum, one may contest the imposition of the formal requirement claiming that it would lead to overregul ati on. It can be argued that there is no justi fiable reason for the law to di ctate the parties to use a spec ific form. The law should rather leave the parties at li berty to choose any mode of assignment which they believe pragmatic and convenient. In the view of the writer, the latter appears contemporary. Since the case at hand is a civil matter it should be up to the pal1ies to choose the mode of assignment which promotes their interest. 

A person to whom a non-negotiable receipt is transferred will have the same posi tion as if he purchased the property itself. 302 This paves the way for the application of the grand principle of sale that states ' no one shall transfer to others what he has not' . In effect, the transferee will be prevented from acquiring better title than his transferor had. Put differently, the transferee occupies no better position than his assignor did as regards the warehollseman. In li ne with thi s, Article 1966 of the Civ il Code states the fo llowing on valid defenses that can be raised by the warehouseman against the ass ignee: 

1. The debtor may set up against the assignee, as he could have done against the assignor, any defenses which were available to him upon his becoming aware of the assignment. 2. Where he had a claim against the assignor which was not yet demandable at the lime, he may invoke a set-off, provided his claim does nOI fall due laler than the assigned claim does. 

Alike the case of negoti able receipts the transferor of non-negotiab le receipt for considerati on is also required to furnish guarantee for the ex istence of the rights intended to be assigned. However the scope of guarantee required in assigning non-negotiable receipts is far smaller than that of the negotiable. Transferor of non-negotiable receipts for value shall warranty onl y the existence of the rights at the time of the ass ignment. And such guarantee doesn' t exceed the amount owed by the assignor plus the costs of the assignment and of any unsuccessful proceedings against the debtor303 

3.7. Accommodation of e WHRs under Ethiopian legal framework Generally, three models were suggested to be utili zed to adapt eWHR system to the already existing legal systems, or vice versa, of different jurisdictions?04 The first model states that law and practice could be structured to make electronic documents of title fi t into ex isting law and into the conceptualizations that we have developed for paper documents of title. In the second model, a new conceptual framework that preserves some, if not all , of the functi ons of the paper documents is proposed to be created by the law. The thi rd model put forward experimentation 
302 It has been al ready indicated under A rt icle 20(3) of the W HR System Proclamal ion that transfer of rights and obligations arising from non-negotiable receipts shall be governed by the legal rules governing Sale. 303 The Civil Code, Op. Cit., Art icles 1664 and 1665 

304 B. Pedersen (1995), op. cit., pp. I - 12 
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with a mixed system which preserves the old pretty much intact, but allows the use of electronic 
data transmissions to develop in limited contexts. The last one is quite closer to the recent 
practice in USA which allows optional use of electronic WHR for a particular non-fungible 
agricultural product305 Likewise Ethiopia has also adopted a model similar with that of USA. 
This can be inferred from the WHR System Proclamation which all owes alternative use of the 
paper and electronic receipts306 

Whatever the model pursued, it seems clear that legislation will be required up front. 307 
Accordingly{ Ethiopia has given explicit recognition for eWHRs under its federal law of WHR 
system. Article 2(20) of the Proclamation which purports to define WHR gives eWHR the same 
legal status with that of paper WHR. A.ccordingly, the provisions of the Proclamation intended to 
govern paper WHRs are also mutatis mutandis be applicable to eWHR . Yet, it wo uld be a bit 
difficult to apply all the provisions intended to regul ate paper WHR to eWHR because of the 
very nature of the latter. Hence a separate legal instrument regul ating some unique matters of 
eWHR seems to be inev itable. It is advi sable to regulate such detail matters pertaining to eWHRs 
by legal instruments other than proclamation, such as regulations or directives, so that it won't 
cost much to modify the legal rules in line with the rapid technological changes. Alticle 40 of the 
Ethiopian WHR System Proclamation tends to follow thi s approach. Though the specific body in 
charge of making the rules is omitted, it is at least indicated under the said arti cle that the 
procedures for the issuance and transfer of eWHR wi ll be establi shed under some other 
instrument. Today, eight years after the Proclamation came into force, there is no any legal 
instrument in Ethiopia that can be nationally applied to all eWHRs. 

Indeed the ECX, which is the first to embark upon eWHR system in Ethiopia, has incorporated 
provisions under its Rules of Exchange that regulate the creation and use electronic receipts308 

But the application of this body of rules is restricted to the electronic receipts issued by the 
Exchange itself. If another private company wants to invest on the area (electronic warehousing 
business) it may need to make its own rules or wait for the making of the rules by the concerned 
government body. To make the area attractive for investors, a detailed body of legislation 
regulating the issuance and use of all eWHRs has to be put in place either by the concerned 
Ministerial offi ce or the Council of Ministers as soon as possible. )S uch uniforml y applicable 
legislation contributes to the expansion of the use of eWHR in the country by rectifying 
stakeholders' suspicion and mistrust on the electronic system. 

30S Ibid 

306 Per Arlicle 2(20) of Ihe WHR SYSlem Procl.malion ciled above, 'Warehouse Receipl ' in Ihe COnlexl of Ihe 
Proclamalion refers to both the paper and electronic receipts. h means that the legal status given to the paper receipt 
is also conferred on the electronic receipt and it is possible to use the two alternatively. 
307 B. Pedersen (1995), Wesllaw, op. cil., pp. 1 - 12 
308 Revised Rules of Ihe Elhiopia COllllllodily Exchange No. 512010, July 2010, Addis Ababa - The Exchange issued the Rules in exercise of the power vested on it as per art icle 12( J 0) of the Ethiopi n Commodity Exchange Proclamalion No. 550/2007. 
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Coming specifically to the provisions under the Exchange Rules and other relevant laws that are 
purported to regul ate eWHRs in Ethiopia, though the prov isions touch upon important issues in 
the electronic system they still lack comprehensiveness. Some important issues are left 
unregulated and this gap may eventuall y cause problems that may adversely affect the overall 
performance the system. 

Normall y, a legal framework for electronic WHRs should clearl y establi sh what is req uired in 
terms of computer data to create an electronic documen t of title.J09 However the ECX ru les have 
j umped over such terms and simply began with laying down the procedure to be followed for the 
creation of eWHRs310 Per the Rules , a depositor who deli vered hi s commodities to a 
warehouseman receives a document known as 'Goods Received Note, 31 I .312 It is worth 
mentioning that such a Note doesn't represent a legal title to the deposited goods. Nor can it be 
transferred or negotiated. It is merely a precondition for the creation of eWHR by the Central 
Depository, which is the onl y entity of the Exchange authorized to issue eWHR.3J3 The Central 
Depository issues the electronic receipts only when it receives the 'Goods Received Note' 
(GRN) electronically transferred from the concerned warehouse.'14 Article 9(2) (5) of the 
Exchange Rules further provides that the electronic receipt may upon reques t be materiali zed 
into a paper receipt, according to the procedures of the Exchange Central Depository. However, 
in practice the Exchange is not willing to materialize electronic receipt into paper receipts on the 
ground of preventing forgery. m 

If a WHR is to ex ist only in the electronic impulses of the computer, it is virtually impossible to 
contend that it is a written and signed document in the traditional sense. However the current 
Ethiopian WHR System Proclamation sets out signature of the warehouseman as one of the 
particulars to be incorporated into a WHR316317 One may thin k that though signature is made a 
requirement, there is no explicit statement under the law dictating the signature to be 
handwritten. Moreover, the normal function of signature is perceived to be authenticating the 
document. If such long-established function of signatures can attract a consensus , then their role 
can easily be taken over by assurances of authority and authenticity that only computers can ·d 318 H bl · provt e. owever, a pro em anses when the ex isting laws sticks on tradi tional way of 

309 B. Pedersen ( 1995), op. cit. , pp. I - 12 
31 0 Revised Rules of the Exchange (2010), Op. Ci t. , Artic le 9. 1,9.2 and 9.4 
311 'Electronic Goods Received Note' is defi ned under 2. 1.20 of the Exchange Rule as "A document that is issued at the warehouse by the warehouse manager purporting receipt of commodities". 
312 The Rules of Exchange, op. cit. , Artic le 9. I 
]I) Ibid, Article 9.2 - 9.3 
314 Ibid, Art icle 9. 1.6 
]1 5 An interview with Ata Daniel Yilekal, Manager of ECX Central Depository 
316 WHR System Proclamati on, op. cit. , Art icle 6(2)(m) 
317 Article 15 of the WHR System Proclamation also explici tly put signnlUre of the warehouse operator or his agent or employee as a requisite to claim deli very of goods exactly conforming to the quali ty and quantity ind icated under the WHR by a person who is holder in due course of a negotiable WHR. 
318 B. Pedersen (1995), op. ci t. , pp. 1 - 12 
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affixi ng signature. Here comes the case of Ethi op ia. Though the current warehousing 
Proclamation doesn' t contain a provision directly dictating handwritten signature, Article 
1728( 1) of the Ethiopian Civil Code which is authorized to complement319 the WHR System 
Proclamation clearly spells out that when signature is requ ired by law it shall be made 
handwritten. The Ethiopian Commercial Code under its Article 734(2) provides a mechanical 
process like stamp as an alternati ve way of affixing signature. However, there is no a legal 
provision in any of the Codes that gives recognition to electronic signature. 

Hence, the need for amendment of the existing legislation appears to be inescapable. One may, 
of course, argue that handwritten signature is inconsistent with eWHR and at the same time 
Article 46(2) of the warehousing Proclamation explicitly repeals any law inconsistent with 
provisions of the proclamation . Thus it would be possible to draw a conclusion that as far as 
WHR system is concerned Article 1728 of the Civil Code is no more appli cab le as it contradicts 
with Article 40 of the Proclamation which recognizes eWHR. [n the view of the writer of thi s 
thes is, thi s way of argument may serve as a way out for the time being but doesn't totally avoid 
the controversies surrounding the issue. Hence the enactment of a law giving explicit recognition 
to electronic signature or providing for broader meaning for 'signature' appears to be apt. 

In this regard, the definition of signature in UCC can be taken as ideal example. Under the VCC, 
signature is given broader meaning encompassing any symbol adopted by a party and intended to 
authenticate a written document. This way of defining ' signed' provides space for adaptation of 
eWHRs.320 [n fact, there is also emerging developments in the electronic technology that is c coming with solution for complications of eWHRs pertaining to the requirement of signature. 
This technology allows capturing and verifying signatures (autographs) with pen computers. 321 

In case where the warehouse operator whose signature is required to appear in the WHR IS 
physically unable to affix his signature on the receipt using one of the alternatives provided by 
the law, his consent shall be evidenced by an authentic dec laration on the instrument. 322 [f the 
warehouse operator is visuall y impaired or illiterate his signature or thumb-mark on the receipt 
won ' t have legal effec t unless authenticated by a notary. J23 

It is apparent that one of the most important qualities of WHRs is their negot iabil ity. Hence it is 
crucial to maintain same quality of the receipt in the new world of Electroni c Data Interchange 
(EDl) too324 In view of this, the Exchange Rules spell out that the eWHR issued by the Central 
Depository of ECX represents a legal title to the deposited commodity and it can be either 

) transferred or negotiated. Put differentl y, all eWHRs of the ECX are negotiable by virtue of 

-, 

319 WHR System Proclamat ion, op. cit. , Article 4(2) 
320 V.e.e. sect ion 1- 201 (39) 
321 B. Pedersen (1995), op. cit., pp. 1' - 12 
322 The Commercial Code, Op. Cit. , Art icle 734(3) 
323 The Civil Code, Op. Cit. , Art ic le 1728 (2) and (3) 
324 Ibid, pp. 8 - 9 
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Article 9.2.3 of the Exchange Rules . The Proclamation, on the other hand, states that a WHR325 

is said to be negotiable only if it doesn ' t bear the term ' nonnegotiable ' on its face]26 Here the 
Rules of the Exchange tend to contradict with the WHR system proclamation. while the 
proclamation provides the notation 'nonnegotiable' as a requirement to identify non-negotiable 
receipts form that of the negotiable, the Exchange attempts to make all receipts negotiable by 
virtue of its Rules. The contradiction practically occurs if the Exchange issues a receipt having 
the term non-negotiable on its face. As per the Rules of the Exchange, such a receipt should 
remain negotiable but if the proclamation is to be applied the receipt turns out to be 
nonnegotiable. 

Normally in case of paper WHRs the negotiable document of title can be issued ei ther in the 
form of 'to order of the named person' or 'to the bearer'. But when the receipts are electronic ' to 
the order of the named person' is suggested to be more preferable type of negotiable eWHRs.m 
The other possible type of negotiable receipt, i.e. to the bearer electronic receipts, is not as such 
advisable as it may lessen the security of the receipt. Hence, to avoid confusion, the law 
governing the eWHR regime shall go further beyond requiring the inclusion of the terms 
'Negotiable' or 'Non-negotiable' in the receipt and clearly indicate whether to the bearer 
electronic receipts are given recognition or not. 328 In our case neither the Proclamation nor the 
ECX Rules clearly exclude the issuance of 'to the bearer' electronic receipts. Therefore, the 
conclusion would be that to the bearer electronic receipt is permitted in the Ethiopian system. As 
stated above such type of receipt erodes the securi ty of the electronic sys tem hence thi s can be 
another point seeking legislati ve measure. 

The other gap witnessed in ECX Rules is absence of provisions providing for the detail process 
and elements of due negotiation via electronic data interchange (ED I) . Obviously the rules of 
negotiation applicable to paper receipts can't be directly enforced on clectronic receipts. 329 The 
Exchange Rules simply state that the Central Depository is authorized to transfer legal title. How 
a holder of a receipt can request for negotiating his receipt and how the transferee can check that 
the receipt is duly negotiated to him - are questions to be addressed under the Exchange Rules. 
Unless these are prescribed clearly, simply because the receipts are declared negotiable, we 
cannot recognize them as negotiable since they can't be practically negotiated . In practice the 
ECX receipts are serving as negotiable document of title only for the purpose of trading on the 
Exchange fiOOr.

330 Other than this, the system in ECX doesn't allow holders to negotiate their 
electronic receipts online or merely by giving instruction to the Central DepositoryH I Let alone 

32S This includes eWHR also as per article 2(20) of WHR syslem proclamalion 
316 WHR system proclamation, op cit. , Article 20(2) 
327 B. Pedersen (1995), op. cit., pp. 1-12 
328 Ibid, pp. 8 - 9 
329 See the discussion on negotiability of paper based WHRs in the previous section 
))0 An interview with Ata Daniel Yilekal, Manger of ECX Central Depository 
331 Ibid 
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negotiating the receipts currently it is not possible for holders even to check audit trial of their receipt online. In fact, the Manger of the ECX Central Depository, Ato Daniel , has disclosed that every holder can get from the Central Depository a report on the status of his receipts twice a day.332 

The other point a legislation of eWHR should address is the cri terion to be employed to determine the right holder of eWHR. 333 Unfortunately this is left almost untouched in Exchange Rules. In the paper based WHRs the holder or person in possess ion of the document of title is pretty clear. The one exercising physical control over the receipt is deemed to be holder of the title documentIWHR. But when it comes to eWHR the question who is the holder tends to be somehow difficult since there is no phys ical object to be possessed. Some legislation si mply provide that the one who receives an electronic data interchange (EDI) message transmitting all interest in a WHR is a "holder". Such legation seems a bit chancy.3)4 
It should be noted that a person can be considered as a 'holder' when he is able to achie ve a cel1ain level of control over the document that can be accepted as legally equivalent to physical possession. In a paper based WHR system lending institutions providing credit against a negoti able WHR are vitally concerned about taking possession of the receipt. That is because physical possess ion of a negotiable WHR (document of title) is thought to tantamount to possessing the underlying commodity. Financers consider possession of the receipt as the best means of protection against its misuse. But once the system is transformed into electronic receipt there won't be a paper document to rely on to get one's right protected. It is rather o exercising control over electronic transmissions that enables to ensure that the receipt is not misused.335 Thus, it is recommended that elements appi'opriate in eWHR system for an equi valent level of "control" be identified and incorporated into the law 3

)6 

Another issue to be taken up in this connection is the neutrality of the system provider. System provider is defined in the WHR System Proclamation as "a person wherever domiciled who provides services to a licensed warehouse operator in matters pertaining to management, to the provisions of electronic records, and to the setting up and maintenance of computer based systems to manage and record transactions in respect of electronic receipts.,,))7 In the ex ist ing eWHR system of Ethiopia ECX is often playing with double positions both as warehouse operator and system provider. In fact it's not unique to Ethiopia; the same holds true in countries like UgaE~338 Yet the South Africa's system of electronic silo certificates which is reported to be the best experience in Africa have showed that contracting out the management of the 
332 Ibid 
3J3 B. Pedersen (1995), op. cit., pp. I - 12 
334 Ibid 

m Ibid, pp. 8 - 9 
3" Ibid 8 - 9 
JJ7 WHR System Proc lamation, op. cit. , Article 2( 17) 
338 UNCT AD (2009), op. cit., p. 50 
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electronic system to an independent third party, system concern 

of the trading community about the confidentiality of the data. 339 Where all documents are held 

on an electronic system with a single reli able electronic registry the ri sk of forgery can also be 

overcomeJ40 The system providerfregistry can either be a governmental or private company duly 
authorized to undertake the management of the system. 

Finall y, very interesting lesson to be drawn from experience of South Africa is the establi shment 

of an Administration Centre which includes a telephone trading desk so as to help farmers who 

are computer- illiterate use the electronic system. The center enables farmers having prob lem in 

using computer just to phone to the desk and give instructionsJ41 In Ethiopia where majority of 

farmers are not computer-literate such administration center will have pivotal role in making the 

electronic system reachable to vast majority the potential depositors. 

3.8. Insolvency of the Warehouse Operator 
Depositors primaril y rely on financial standing of the warehouse operator while warehousing 

their products. Because of thi s, solvency of warehouseman is considered to be among the most 

important issues calling for due accentuation in developing effecti ve WHR sys tem. In fact, it 

should be noted that inso lvency is natural outcome of competitive market and hence its 

occurrence at a reasonab le rate may not necessarily imply problems in the warehous ing industry 

or in the whole economic environment at large . In thi s case, what is expected from the 

government is just to make sure that a bankruptcy regime striking balance between the interests 

of creditors and that of the bankrupt is in place. But, when the rate goes up it is needless to say 

that the core reasons leading companies to financial fa ilure shall be checked out and apt 

legislati ve and administrati ve measu res be taken to address the problems in the bankruptcy 

regime. 

In countries which have well developed and widely expanded system of WHRs, 

insolvency/bankruptcy of warehouse operators has been witnessed among the major challenges 

adversely affecting producers and others. For instance, in the USA, 177 warehouses were 

reported for running bankrupt only within six years from 1975 to 1981.342 Following such 

financial failure fanners have lost more than fourteen million dollars. It means th at every farmer 

who deposited in the bankrupt warehouses has lost on ave rage $ 4,292. This shows unbearable 

damage sustained by farmers due to financi al fail ure in the warehousing industry. Most 

J39 lbid, pp. 15 - 17 
340 Ibid, p. 50 

341 Ibid, pp. 15 - 17 

342 Such inflated rate of bankruptcy in US warehousi ng industry was mainly att ri buted to reasons like 
mismanagement, volati lity of grain prices, and losses due to speculation in grain futures. In addition, a committee 
appointed by the governmem to investigate the cause of the financial problem in the warehousing industry identified 
that unfavorable state of the economy and high interest rates were key factors aggravati ng the fi nancial fai lure of 
grain elevators. Cou ntries like Ethiopia which are embarki ng on WHR system may draw lesson from US experience 
on the variolls causes aggravat ing fi nancial problem in the warehousing industry. 
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significantly, such insolvencies deny farmers access to what is often their sole income producing 
asset, i.e. the grain they produced. Obviously, fa rmers are not the only victims of the financial 
failure in the warehousing industry, lending institutions, commodity markets and other 
stakeholder also lose muchJ43 Hence the need for suffic ient legal provisions governing 
bankruptcy of warehouse operators is inevitable. After all, it 's noteworthy that the ultimate goal 
of warehousing legislations is properly regulating warehouse operators in order to keep them solvent. 344 

In Ethiopia, the WHR System Proclamation doesn' t contain provisions governing bankruptcy 
proceeding of the warehouse operators. Hence the relevant provisions of the Commercial Code 
regulating bankruptcy proceeding shall complement the warehousing legislat ion pursuant to 

o Article 4(2) of the same. According to the general345 bankruptcy regime provided under the 

o 

o 

- Code, the pecuniary effects of bankruptcy shall be limited only to those properties belonging to 
the bankrupt, and other assets in possession of the bankrupt but owned by a third-party shall be 
excluded from the bankruptcy proceeding.346 Coming to the right of the warehouse operator on 
the stored commodities, as already establi shed earlier, the warehouseman is nothing more than a 
custodian of the stored commodities on behalf of the legitimate holder of the WHRs covering the 
commodities. He has no any interest on the stored commodities except storage charges and fees. 
Thus, it follows that commodities under the possession of a bankrupt warehouse operator but 
belonging to third-parties (such as the right holders of WHRs covering the stored commodities) 
are completely excluded from the bankrupt estate. Similarly, the only provision of the WHR 
System Proclamation dealing with bankruptcy (i.e. Article II ) repeats the same rule by providing 
that stored commodi ti es for which WHRs are issued in the name of third-parties shall not be 
liable to attachment on account of bankruptcy. Since thi s can be easily inferred from the already 
ex isting provisions of the Commercial Code, the relevance of the replication in the Proclamation 
is totally unclear. In any case, the most important point to be emphasized here is that the 
legitimate holders of WHRs can claim deli very of the commodi ti es in the warehouse upon 
paying due charges and fees to the trustee even after the warehouseman is declared bankrupt. But 
this holds true only when the commodities covered by the receipt are still available in the 
warehouse. 

However, in the situation where the warehouse operator went bankrupt, it would be unlikely that 
all commodities for which receipts are issued will be available in the warehouse. When the 
commodities are not available for various reasons then the holders of the receipts may have no 

J43 Michael D. Love (1982), A Survey of Current Issues and Legislation Concern ing Grain Elevator Insolvencies, 8 J. Corp. L. I I I , Journal of Corporation Law Fall, WestJaw, pp.1 I I - 11 3 
344 D. Love ( 1982), West law, Op. cit., P. I 15 - I 18 
345 The word general is inserted here [Q inform readers that Ethiopia has introduced a special bankruptcy regime for 
banking sector by virtue of Proclamation 592/2008 . 
346 The Commercial Code, Op. Cit., Article 1009( 1), See also Taddese Lencho (20 I I), Ethiopian Bankruptcy Law: Commentary (Part II), Journal of Ethiopian Law, VoJ.24 , No.2, pp.2- 89 
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option than joining the Universality of Creditors in the bankruptcy proceeding. Of course, at thi s 
juncture, the surety bond which is exclusively used to sati sfy the claims of WHRs holders should 
not be left unmentioned. The holders of the receipt may join the Universality of Creditors only if 
the surety bond is found insufficient to satisfy the full amount of their claims ari si ng out of the 
receipt. Hence, legitimate holders of WHRs may not sometimes escape from experiencing the 
pain arising out of the weak sides of the old aged bankruptcy regime provided under the 
Commercial Code.347 Though there may not be the need to create a special bankruptcy regime 
for warehousing industry the amendment of the provisions in the ex isting regime is important. 
Moreover, depending on the existing situation in the warehousing industry, legis lati ve and 
administrative measures enabling to prevent the financial failure of warehouses shall be taken 
timely. This may include increasing the amount of the surety bonds that warehouses are required 
to keep, requiring financial statements attesting to the elevator's financial condition (some 
require a Certified Public Accountants statement al so), stiffen licensing requirements, and 
provide tougher penalties for violation of regulations. 348 

341 The various reasons triggering the amendment of the provisions of the existing bankruptcy regime are discllssed in detail by Taddese Lencho in his two parts Commentaries published in Journal of Ethiopian Law. See Taddese Lencho (2008), Ethiopian Bankruptcy Law: Commentary (Part I), Journal of Ethiopian Law, Vol.22 , No.2, pp. 63 -
95; see also Taddese Lencho (201 1), Ethiopian Bankruptcy Law: Commentary (Part II) , Journal of Ethiopian Law, Vol.24 , No.2, pp.2- 89 
348 D. Love (1982), West law, 01'. c it. , P. I 15 - 118 
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Chapter Four 
WHRs as Instrument of Security: Their legal and 

practical Significance in Ethiopia 
4.1. Introduction 

Though WHRs can be used as a security for any transaction, they are usuall y offered as collaterals for loans,349 Producers, processors and traders are used to access credit by offering the receipts as a securi ty350 Providing fundlloan against the receipt is commonly refelTed to as WHRs Financing or Inventory Credit. In other words, WHR financing is the use of securely stored goods as loan collaterals,351 Financing of WHRs is not at all a recent phenomenon in the business world, It has been undertaken in different forms since time immemorial. 3S2 In this regard, Vaughn noted that "the evolution 0/ warehousing as a base on which to borrow money can claim beginnings as old as the concept o/property ownership,,353 It is further argued that the emergence of WHRs financing system could be the extension of ' Barter' method of the primitive society and the pledge employed there,354 

Three major types of WHRs financing arrangement were identified by Vaughn,'" The simplest and commonly used type is an arrangement in which the owner of the goods deposits them in a warehouse and gets loan from the warehouseman himself by offering the stored goods as a pledge, The other most prevalent arrangement refers to the situation where the owner stores the C' goods in a public warehouse and receives a WHR 356 Then the owner can pledge the receipt to secure any transaction including a contract of loan, It is this type of arrangement that has been introduced in Ethiopia by the 2003 warehousing legislation , The third arrangement is known as field warehousing, In thi s case the goods need not be taken to the warehouse but the warehouse itself moves to the premises where the goods are situated, 357 Though the goods intended to be under the possess ion of the warehouseman may not be remo ved from the owner's premise they shall be clearly separated from the reminders, if any, The field warehousing company after 

349 Hollinger, F" Rlllten, L. and Kiriakov, K, (2009), Op, Cit, p, 7, p, 20 and pp, 50 - 52 350 Ibid pp, 50 - 52 
351 Innovations in Microfinance (2000), Warehouse Receipts: Financing Agricultural Producers, Technical Note NQ 5, p,1 
352 Hollinger, E, RUlIen, L. and Kiriakov, K, (2009), Op Cit, p. 14 
]jJ Vaughn (1968), Op, Cit., p, 4 
354 Ibid 

m Ibid, pp, 7 - 9 
356public warehouses are widely used in the WHRs financing schemes of United States. Western Europe and other cOUlmies such as Singapore and South Africa, (See H6II inger, F" RUlIen, L. and Kiriakov, K, (2009), Op Cit., p, 19) JS7 Hollinger, F" RUlIen, L. and Kiriakov, K. (2009), Op Cit., p, 8 and p, 19 
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taking delivery of the goods (exercising full control over the goods) issue a receipt that can be 
used by the depositor/holder like the receipts issued by public warehouses.J58 

Recently, WHRs financing has captured the attention of researchers and international 
organi zations engaged in activities targeting the improvement of the agribusi'ness sector in 
general. 359 Research findings in the agriculture sector have asserted that limited or total absence 
of access to rural finance is one of the major bottlenecks for the development of countries with 
agrarian economy.360 And, it is suggested that such financial shortage can be best rectified 
through the implementation of WHR financing schemeJ6 1 

Similarly, a study done in Ethiopia in 2008 has laid emphasis on negative impact of financial 
shortage on agricultural sector. The study stated the following as its concluding remarks: 362 

"In Ethiopia, among other things, lack of finance is one of the fundamental problems 
hampering production, productivity and income ofruralfarm households. Since access to 
institutional finance is very limited, the majority of the poor are forced 10 search 
financial services through informal channels . .. 

The quotation indicates improving accessibility of rural financial services is one of the most 
important engines of economic development in Ethiopia. To this end, besides encouragi ng the 
establi shment and expansions of financial institutions, it is also equally important to make sure 
that borrowers have appropriate assets that can be offered as coll atera ls. In countri es like 
Ethiopia, where the land policy doesn't allow farmers to offer it as a security,363 lack of assets to 
be collaterali zed appears to be a serious setback. Formal financial institutions in Ethiopia don't 
consider smallholder farmers as creditworthy because of the fact that they can ' t furnish the 
required collaterals J64 WHR financing system fill s the gap between the agricu lture sector and 
formal financial institutions by facilitating conversion of agricultural inventories into a receipt 
that can be offered as collateral. By so doing WHRs play dominant role in rectifying the serious 
financial constraint prevalent in the rural areas. Since the loan to be gi ven against WHRs is often 
flexible, it can be used either to overcome immediate liquidity requirements or to finance future 
crop/investments on farm equipment or alternative businesses J 65 WHRs are identified as more 
apposite mechanisms for accessi ng short-term working capital loans because they do not tie-up 

358 Ibid, 

35' Onumah (2003), Improving Access to Rural Finance, Op. Cit. , pp. I - 12 
360 Ibid, p. 12 
361 Ibid 

362 Yehuala (2008), Op. Cit., pp.1 -3 
363 Proclamation of the Constitution of the Federal Democratic Republic of Ethiopia , Proclamation No. 1/1995, I" 
Year No. 1, Addis Ababa - 21 " August, 1995, Article 40(3) 
364 Adera A .. (1995), Op. Cit. , pp. 5 - 22 
365 Mr. Nachiket Mor and Dr. Kshama Fernandes (2009), Warehouse Receipt Finance for Farmers - A Glimpse, 
Commodity Insight , MCX AND PRICEWATERHOUSECOOPERS , year book, pp. 42 -43 
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fixed assets(if any), which are more appropriate security devices for accessing long-term credit 

for capital expenditures . 366 

WHR financing system is also suggested as a means of rectifying the financial constraint in 

import and export market of commodities367 Developing countries and countries in transition 

cover close to half of world exports and imports of commodities368 Producers, processors , 

traders, exporters and importers from these countries are confronted with a need for credit, even 

more than that of their counterpatts in developed countries who normally have more equ ity369 

This financial constraint can be rectified or at least abated by introducing effective WHR 

financing scheme. Particularly in Ethiopia where agricultural commodities make up significant 

part of the country's export trade370 WHRs financing scheme creates better access of credit to 

exporters. For example, An Ethiopian trader who wants to build up a sufficiently large volume of 

Coffee for an export transaction may find himself in need of fund. But if there is a well 

functioning WHR system in place, the trader can simply take the coffee in his possession to a 

licensed warehouse and get a WHR covering the coffee. Then he can easily secu re the needed 

fund from banks by offering the receipt as a collateral and buy additional stocks of coffee for the 

export market. When an export contract is signed, the importer pays directly to the bank, which 

on receiving the payment (or letter of credit) authorizes the warehouse to release the coffee to the 

buyer. The bank keeps what is necessary for reimbursement of its loans and pays to the trader the 

remaining funds. 371 By so doing, the scheme not only finances the export trade but it also makes 

all the parties involved there beneficiaries. 372 

4.2. The Role of WHRs Financing System in an Agrarian Economy: 
Ethiopian smallholder farmers in focus 

Agriculture is the backbone of economies of virtuall y all developing and least developed (LCDs) 

countries. Particularly in most of the Eastern and Southern countries of Africa, including 

Ethiopia,373 national economies remain highly dependent on agriculture, both as regards exports 

366 Marisa Baldwin, Erin Bryla, and Anja Langenbucher, 2006, Expandi ng Post-Harvest Finance Through 
Warehouse Receipts And Related Instruments, Agricultural and Rural Development Notes, ISSUE 8, p.1 
361 Hollinger, F., Rutten, L. and Kiriakov, K. (2009), Op Cit., p. 7 and p. 33 
368 UNCTAD Secretariat (1996), Op. Cit., pp. I - 3 
369 Ibid 
310 See: http://www.state.gov/r/pa/eiibgnI2859.htm#. last visited on 29'h July, 2011 
311 UNCTAD Secretariat (2003), Op. cit., pp. 12 - 16 

o 372The exporter earns profit frol11 the export transaction, the warehouse operator benefits from the srorage fee and the 

bank collects interest from the money it lent. 

o 

• 373 Ethiopia is a landlocked country of about 80 million people and abundant agricultural land. The 
country has predominantly agrarian economy. In Ethiopia the agricultural activity is essentially rain­
fed ; plus to this, it is plagued by periodic drought and soil degradation. Poor storage facility and 

transport infrastructure has made it difficult and expensive to get to the market agricultural products 
harvested through all these stumbling blocks. On top, Farmers suffer from very limited access to 

finance. Despite all these setbacks agriculture has remained to be most promising resource and back 
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Ethiopia, 373 national economies remain highly dependent on agriculture, both as regards ex ports 

366 Marisa Baldwin, Erin Bryla, and Anja Langenbucher, 2006, Expanding Post-Harvest Finance Through 

Warehouse Receipts And Related Instruments, Agricultural and Rural Development Notes, ISSUE 8, p. j. 
367 Hollinger, F., Rutten, L. and Kiriakov, K. (2009), Op Cit., p. 7 and p. 33 

368 UNCTAD Secretariat (1996), Op. Cit., pp. I - 3 
369 Ibid 
370 See: http://www.state.gov/r/pa/ei/bgnl2859.htm#. last visited on 29'" Jul y, 20 II 
371 UNCTAD Secretariat (2003), Op. cit., pp. 12 - 16 
37~he exporter earns profit from the export transaction, the warehouse operator benefits from (he storage fee and the 

bank collects interest from the money it lent. 

• J7J Ethiopia is a landlocked country of about 80 million people and abundant agricultural land. The 
country has predominantly agrarian economy. In Ethi opia the agricu ltural activity is essenti all y rain­
fed ; plus to this, it is plagued by peri odic drought and soil degradati on. Poor storage fac ility and 
transport infrastructure has made it difficult and expensive to get to the market agricultural products 
harvested through all these stumbling blocks. On top, Farmers suffer from very limited access to 
finance. Despite all these setbacks agriculture has remained to be most promising resource and back 
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and as a source of employment and income3 74 In these cou ntries , the number of small -scale 
farmers covers the largest population 375 These farmers often run to the market can-ying thei r 
products and sell them off immediately after harvests. They do so, not necessarily because of 
lack of awareness about the fact that the price and the potential for profit reach their apex in lean 
season. Almost all the famers in agrarian economies, including Ethiopi a, know pretty well that 
prices fall to their lowest during harvest, due to the simple demand and suppl y equation , and will 
gradually go up during lean season. They also understand that the profit that shou ld have come to 
their pocket is being unreasonably snatched away by intermediaries such as brokers and local 
traders . I don't think it requires going too far to justify this truth . The fact that farmers are often 
found to be among buyers in the lean season is quite enough to portray that they are not only 
sentient of the situation but also victims of the high price in lean seasons. It is common that crops 
oversold in the postharvest and shipped out to urban centers will be sh ipped back to the rural belt 
as either grain or meal, at much higher prices in lean seasons. If this is the scenari o, what would 
be the actual reason that drives smallholder fanners to dispose their produc ts at depressed 
postharvest prices? 

Small-scale farmers consciously surrender their benefits principally because of their dire need of 
liquidity. The harvest season is high time to the farmers to discharge debts owed for agricultural 
inputs such as fertilizers 3 76 Lenders need them to repay debts in this season when farmers are 
thought to make the maximum possible money. It is during this period the farmers need to obtain 
cash for School fees, for purchasing different products that they don't produce377 and for 

bone of country' s economy suppOlting more than 80% of the total population li ving in the rural belt. 
The major agricultural export crop is coffee, providing approximately 35% of the country' s foreign 
exchange earnings. It contributes 45% to GOP and more than 90% of export trade. It is also noted that 
Ethiopia has strong Potential for self-sufficiency in grains and for export devel opment in li vestock, 
flowers, grains, oilseeds, sugar, vegetables, and fruits. Other traditional major agricultural exports are 
leather, hides and skins, pulses, oilseeds, and "chat". (See: 
http: //www.state.gov/r/paleilbgnl2859. htm# as retrieved on 29" July, 201 1; see al so Federal 
Democratic Republic of Ethiopia Ministry of Finance and Economics Development in Conjunction with Ministry of Agriculture and Rural Development, Global Agriculture and Food Security Program - Request for Funding Public Sector Window Agricultural Growth Program (GAFSP GAP FINANCING), Draft, 29" 
September, 2010, p. iii) 

"'International Co-operative All iance Regional Office for Africa (ICA AFRICA), "Exploring Rural Finance Best Practices along Value Chains: Cases from East and Southern Africa, IF AD-SCC-ICA Rural Finance Workshop, 21-24 September 2010, Lusaka (Zambia), available at www.icaafrica.coop, as retrieved on I t h June, 2011. 
]75 For Example in Ethiopia agriculture accounts for 85% of employment and smallholder agriculture is identified as the most important sector of Ethiopia's economy (See Federal Democratic Republic of Et hiopia Ministry of Finance and Economics Development in Conjunction with Ministry of Agriculture and Rural Development, Global Agriculture and Food Security Program - Request for Funding Public Sector Window Agricultural Growth Program (GAFSP GAP FINANCING), Draft, 29 ili September, 20 10, p.iii 
376 Interview with small holder farmers residing in the Northern part of Ethiopia 
377 It is virtually imposs ible for a man to be self-contend, and thus we all are interdependent. Though farmers may produce surplus crops and other agricultural products, they are dependent of others for the rest of their needs and 
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preparation of different social ceremonies. 378 In addition to the liquidity need of farmers, 
improper preservation or drying techniques and inadequate storage facilities are also mentioned 
as factors hindering farmers not to pass through the harvest season retaining their produce. At 
this juncture, two conflicting interests appear to be apparent. On one hand, there is the farmers' 
need for liquidity in the harvest season, and on the other hand, the cheap market price and less 
profit in the same season. WHR financing system is an innovative mechani sm that enables to 
address simultaneously both of these conflicting interests of the smallholder farmers. 

Using WHRs small-scale fanners can easily obtain cash in the harvest season without the need to 
sell their produces. They will also be able to reap the highest profits by postponing the sale of 
their produces to lean season when market price reaches its apex. The WHR system empowers 
farmers by providing them with up-to-date information on prices throughout the seasons. It also 
increases farmers ' awareness on quality issues, encourages creation of standards for weights and 
measures, moderates seasonal price variability, and paves the way for the development of futures 
and derivative markets for managing price ri sks.319 Eventually, farmers gain adequate knowledge 
about market value and current prices of their produces and become "price setters" rather than 
"price takers". Farmers may also realize sav ings by "buying back" their produce from the 
warehouse for home consumption during lean seasons when food prices are high 380 In a nutshell, 
besides its long term economic benefits, WHR financing system is practically proved to have 
immediate positive effect on the small and marginal farmers381 

Nevertheless, it doesn ' t mean that WHR system is free of any peril. The WHR financing is, in 
o essence, a speculative activity. Depositors need to be smart enough to hring out the stored 

commodity to the market at the right time when the price reasonably goes up. Sometimes an 
attempt to gain the highest profits by waiting unti l the market has reached its perceived peak may 
lead to a loss. While the depositor is preserving bulk of the harvest expecting for more increment 
of price it may start going down. So it is up to the depositors/farmers to be alert enough and take 
action in time. WHRs financing scheme may also foster inflation and hoarding. As the system 

wants which they can't produce. That is why they should take their surplus to the market and exchange with the 
products that they can't produce but necessary for their lives. For example edible oil , sa lt , and clothing are among the major products Ethiopian Farmers need to purchase from the market. Most farmers in Ethiopia can't afford to purchase enough amounts of edible oil and other related things for consumption in the whole year. So when the harvest season comes they are either funni ng out of these necessities or left wi th very few. Because of this they try 
to get money by selling off their produces im mediately after harves ting and purchase things they are in need of. T his o ultimately causes a glut in the agricultural market chain . 

c 

378 This is normally the season when different religious and social celebrations are held in mos! Ethiopian rural areas. For example in many parts of Ethiopia including the urban centers the harvest season is marked as a typical Wedding season. 
379 T echnoServe, Investments In Rural Finance For Agriculture, Agriculture In vest menl Sourcebook, A Report on a p,roject of Using Warehouse Receipts Systems for Inventory Credit in Ghana, pp. 342 - 343 
80 Ibid p.3 

38 1 Lacroix, Richard, and Varangis, Panos ( 1996), "Using warehouse receipts in developing and transition 
economies", Finance & Development; See also The world Bank (2005), op.cit. , pp. 58 - 62 
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involves holding commodities until the market offers higher price, it may contribute to increase in price and scarcity of commodities in the market. Particularly, in Ethiopia where hording is a major problem, the maximum possible duration of storage has to be strictly regulated. In this regard , Article 17 of the WHR System Proclamation which left the maximum possible duration of storage undefined should be amended. Since WHRs are mainly intended to enable agricultural producers to hold their products back to the lean season and, at the same time, offer it as collateral for short term loan, the maximum duration of storage shouldn't be made too long. In the current situation, it would be fair to prescribe one year as a maxi mum possible storage. 
Moreover, WHR System needs to be backed by reliable drying and preservation technologies . Scarcity or expensiveness of such technologies put the stored product at risk for spoi lage, loss from pests, and deterioration in quality. The other poss ible challenge would be cost of transporting goods to the warehouse. High transportation cost adds fanners' expense and it may sometimes discourage farmers not to store their products. 

In addition, it should be made clear that WHR system cannot be feasible everywhere as lack of rural financing is identified as a setback. Those countries which are major producers of agricultural commodities, such as grain, sugar or sunflower seeds, or net expOlters of these commodities are believed to have the greatest potential for agricultural commodity lending.382 Hence, specifically coming to Ethiopia, a pertinent question to be posed from the outset would be does Ethiopia has such a potential? In spite of the complicated bottlenecks capping the improvement of agricultural productivity and market access in the country, it won't be far from o the truth if the question is addressed affirmatively. It is indisputable that Ethiopia has huge potential in agricultural sector. 383 Therefore the implementation of WHR system will have pivotal role in the overall economic growth of the country. Pmticularly, the system is hoped to contribute much in improvi ng rural life which applies to close to 85% percent of the total population. 

) 

-' 

4.3. Legal Aspects of pledging WHRs in Ethiopia Pledge is one of the legal mechanisms by which a lender can be provided with security interest on a certain thing having pecuniary value. 384 Pledge of WHRs is a transaction composed of two elements: a bailment of the commodities with the warehouseman, and then a pledge of the WHRs by the bailor with the lender. As established earlier, the use of WHRs as secure collateral requires strong legislative underpinnings . This section is aimed at illuminating the legal aspects ofWHR financing. 

382 Forestier, Bryde, Fani, and Papandreou (2004), Special Study, op. cit., p. 2 - 5 383 Yehuala (2008), op. cit., pp.1 - 8 
384 The Ethiopia Civil Code provides more technical definition for pledge under its Article 2825, An. 2825. - Dejillilioll 
A contract of pledge is a contract whereby a debtor undertakes to deliver a thing, called the pledge, to his creditor as security for the performance of an obligation. 
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4.3.1. Laws Governing Collateralization of WHRs 
In Ethiopia both negotiable and non-negotiable receipts can be offered as coll ateral. However, 
the legal regimes governing the manner and effect of collateralization of each type of receipt are 
entirely different. Negotiable receipts are pledged in accordance with the rules set out under 
Article 24 of the WHR system proclamation, but collateralization of non-negoti able rece ipts is 
regulated by another set of legal provisions laid down in the Civil Code to govern ordinary 
contract of pledge. J85 However, in case where the lender whose claim is secured by non­
negotiable receipts is a licensed bank, in addition to the relevant provisions of the Civil Code, the 
Proclamation on property pledged and mortgaged with banks386 will also apply to regulate the 
procedure for the sale of the pledge. Besides the above mentioned laws, detai l rules of ECX on 
pledge of receipts are also applied for WHRs issued by the Exchange. 387 Under this section we 
will take a glimpse at the legal requirements for the formation of a valid pledge contract 
collateralizing each type of WHRs.388The remaining issues pertaining to the effect of the 
contracts will be di scussed later on. 

To statt with negoti able WHRs, the holder of such type of receipt can easily offer it as collateral 
to access loan from lending institutions by handing over the document to the pledgee. No formal 
requirement is prescribed by the law to be observed when making such contract of pledge. 
Hence, a valid pledge agreement followed by due possess ion of the receipt by the pledgee gives 
rise to security interest of the pledgee. A lender who possessed the receipt as collateral exercises 
indirect control over the underlying commodity for the simple reason that nobody can 
order/request release of the commodities from the warehouse without surrendering the receipt.389 

Since rights arising out of non-negotiable receipts are not easily transferable their 
collateralization is assimilated to ordinary pledges. The relevant provision of the Civil Code on 
ordinary pledge, while defining contract of pledge, provides that the debtor/pledgor shall 
undettake to deliver the thing to be piedged390 In the case at hand, the actual thing intended to be 
offered as a pledge is the commodity under storage. But here, the pledgor may not necessarily 
effect physical delivery of the warehoused commodities in order to comply with the legal 

'" The WHR system Proclamation, Op. Cit., Artic le 24(6) 
386 Proclamation No. 9711998, Property Mortgaged or Pledged with, Banks Proclamation, 4th Year No. 16', ADDIS ABABA - 19'" Feb., 1998 
387 The Exchange Rules(201 0), Op. ci l., Article 9.5.1 - 9.5.2 
388 Article 24(6) of the WHR System Proclamation simply refers to 'ru les on ordillary pledge', As far as banks are concerned the rules regulating the sale of ordinary pledge are those incorporated under Proclamation nQ 97/1998. 
Here it shou ld be underlined that lenders who are entitled to benefi t from the foreclosure right enshrined in the Proclamation are onl y creditor banks, as clearly indicaled in the Proclamation itse lf. Hence, ot her lending institutions like microfinance institutions cannot in voke the provisions of the Proclamation to sell properties pledged 
or mortgaged with them. 
389 The WHR System Proclamation Article 13(2)(b) 
390 The Civil Code, Op. Cil., Article 2825 - one of the elements incorporated in the definition of contract of pledge 
is the obligation of the pledgor to undertake delivery. 
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requirement of transferring possession. The pledgor may rather undertake deli very of the 
commodities by facilitating that the warehouse operator possesses the commodities covered by 
the receipt on behalf of the pledgee or a third party designated by the parties for such purpose39 1 

Unlike negotiable WHRs, a contract of pledge collateralizing non-negotiable receipts shall 
always contain the specified amount of debt guaranteed therein; and in addition where such 
amount of debt is found to exceed five hundred birr the contract must be made in written form . 
Per Article 1727 of the Civil Code, the contract of pledge prescribed to be made in writing shall 
be signed by both contracting parties and be attested by a minimum of two witnesses. The 
fulfillment of all these legal requirements alone may not give rise to a valid pledge contract. A 
valid contract of pledge comes to existence only from the date when the document of the contact 
acquires undisputed ' date. 392 Though there can be other possible ways, undi sputed date may 
safely be established by getting the contract registered with a notary. 

From the discussion above one can effot11essly appreciate negotiable receipts are far more 
preferable collaterals than the non-negotiable ones. In case of negotiable receipts patties' 
freedom of contract as to form is well protected and hence the parties can easily form the pledge 
contract in any form that is convenient to them. In' contrast, a number of legal requirements 
provided for collateralizing non-negotiable receipts may cause parties to incur considerable 
compliance cost (or transaction cost) and as a result the receipt may turn out to be inefficient and 
unattractive for both lenders and borrowers. 

4.3.2. Determining the Face Value of a WHR for the purpose 
of a Pledge Contract 

There exist competing interests between the pledgor and pledgee in determining the face value of 
a WHR intended to be offered as collateral. Lenders would usually seek over collateralization 10 
cover price fluctuation or market risk. Pm1icularly in Ethiopia, banks and microfinance 
institutions tend to require collaterals having a value that is twice of the amount of the 10an.393 

BOlTowers, on the other hand, seek reasonable, if not high, estimation of the value of the 
collateral so as to rai se the amount of loan they can obtain. In case of WHRs, the face value of 
the receipt may be determined based on the market price of the underlying commodities covered 
by receipt. In fact market price of the commodities is among the essential elements that shall be 
incorporated in the WHR. But it would not be safe for lenders to simply rely on the price 
indicated on the receipt for the simple reason that it was written at the time the commodities 
were stored, not necessarily at the time the receipt is offered as collateral. Thus, lenders may 

o need to make their own observations in the market in order to come up with the right value of the 
receipt. Practically the quality of evaluation by the lending institutions of Ethiopia is considered 

o 

391 This way of transfer of possession is lIsuall y referred to as "attorn ment", It is one mode of constructi ve deli very. 
392 The Civi l Code. Article 2828( 1) & (2) 
393 Baaz, Allen, and Hamilan (2007), Ethiopian Commercial Law and Institutional Reform and Trade Diagnostic, United States Agency For Internalional Developmenl (USAID). pp. 43 - 44 
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inadequate?94 This is mainly attributed to the eval uators' lack of understanding of market and 

income producti on values.395 One of the major challenges in determining the face value of 

WHRs would be market info rmation asymmetry. This can be best recti fied when the WHR 

fi nancing system is built being integrated with modern Commodit y Exchanges. The current 

system in Ethiopia is ideal example in thi s regard . Lenders willing to finan ce commodities th at 

are being traded on Ethiopian Commodity Exchange can get market informati on with virtuall y 

zero cost from the website of ECX. 

Since lenders do not gi ve the borrower full value of the commodities covered by the WHR 

discovering the value of the receipt by itself is not an end . The lender should go fUlther to 

calculate all possible costs the receipt may involve and determine how many percent of the value 

of the receipt should be advanced to the pledgor/borrower as a loan. The major potential costs to 

be taken into account relate to claims of the warehouseman ari sing out of his lien right, the costs 

the lender may incur when selling the commodity in case of a loan default, and the potential 

decrease in value of the stored good caused by price volatility in the respecti ve commodity 

market. 396 For instance in Malagasy' s rice inventory program the loan amount is computed by 

mUltipl ying the quantity of rice stored by a percentage factor, usuall y 75%, of the local rice price 

at the time of the harvest. 397 In Ethiopia, lenders becoming in volved in WHRs financi ng system 
designed under ECX have reached an agreement with the Exchange to finance 70% of the value of 

the receipt.398 

4.3.3. The Right to Re-pJedge 
Let' s assume a WHR covering huge quantity of commodity that has hi gh market value has been 

pledged for very small amount of loan in the first transaction . But later on, the holder of the 

receipt wanted to pledge the same receipt again so as to access additional loan from other 

lenders. Obviously the value of the receipt is quite sufficient to secure proper performance of 

additional obligations/debts. But the issue is - would the subsequent pledge get recognition from 

the law? In jurisdicti ons like Kazakhstan, validity of subsequent pledge exclusively depends on 

the terms of agreement of the parties contained in the preceding contract of pledge. If there is a 

clear term denying the pledgor's right of re-pledging the same asset then any subsequent pledge 

won ' t have legal effec t. Coming to the legal system of Ethiopia, the WHR System Proclamation 

which is purported to regulate the pledge of negotiable WHRs has nothing to say on the 

possibility of re-pledging negotiable receipts. However, Article 2834(2) of the Ci vil Code which 

394 Ibid 

30S Ib id 

396 Baldwin, Bryla, and Langenbucher (2006), Op. cit. , pp. l - 3 
397 Bouquet Emmanuelle Bouquet, Betty Wampfler, and Eliane Ralison (2009), Rice inventory credit in Madagascar 
conditions of access and diversity of rationales around an hybrid financial and marketing service, Rural 
Microfinance and Employment Project, Working Paper 2009-2, p. 6 
pp. 4 - 6 

398 Interview with Ato Yared, Credit Advisor at CBE, Ato Habib Mohamed, Deputy Manger of Credi t Department 

at Nib International Bank, and Ato Behai lu Neguse, Manager of ECX Clearing House 
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is normally applied for pledging of non-negotiable receipts clearl y recognizes the pledgor's ri ght 
to re-pledge a receipt which has been already pledged.399 

Therefore, as far as non-negotiable receipts are concerned the law is pretty clear that they can be 
offered as collateral for more than one transaction to different pledgees. Regarding negotiable 
receipts too, one may interestingly extend the application of Article 2834 of the Civ il Code on 
the ground that the WHR System Proclamation is silent on the issue and at the same time it is 
provided under the same Proclamation that it shall be complemented by the relevant prov isions 
of the Civil Code. On top of this, from the general principle that ' anything not explici tl y 
prohibited by law is assumed permitted' one can validly infer re-pledging right of holders of 
negotiable receipts . But yet, it is the view of the writer that the Ethiopian law leaves the parties to 
the contract of pledge at liberty to insert a term in their contract that takes away the pledgor's 
right of re-pledging the same receipt. 

Nevertheless, in ECX WHR financing system, a single receipt cannot be pledged for more than 
'one loan account. 4OO It means that, regardless of its high value, a WHR which has already been 
pledged can never be re-pledged to secure another transaction. Obviously such prohibition on re­
pledging right adversely affect the ultimate objective of WHR system by limiting access to 
credit. At this juncture, what should be taken into account is not the number of obligationslIoan 
accounts secured by a single WHR rather the equivalence of the value of the receipt with the 
amount of debts to be secured. Normall y, the prospective pledgees before accepting the receipt 
as pledge have to check whether the value in the receipt is actuall y sufficient to secure their 

o claims or not. Therefore, the prohibition on the right of re-pledging is unnecessary and 
recommended to be crossed out. 

o 

Another interesting point to be rai sed in this connection takes us to possession of the pledge. 
Apparently the pledgor shall be dispossessed of the receipt at the moment the pledge contract 
comes into existence.401 But the question demanding further dwelling is - who shall take 
possession of the receipt or to whom the receipt shall be delivered? This issue becomes more 
critical in case where the receipt is negotiable. Surprisingly, let alone the Proclamation which did 
say nothing on the issue of re-pledging even the Civil Code that has a provision providing 
explicit recognition to right of re-pledging has not attempted to address the issue at hand. 
Generally two possible way outs can be suggested . The first one is that the parties to the pledge 
contract can agree to keep the pledge under the possession of one of the pledgees. Otherwise, 
they can al so designate by mutual consent a third party who shall take possession of the 

)99 See also Article 2860 which provides that a pledge (in our case non-negotiable WHRs) can be encu mbered with 
several rights of pledge. 
400 Rabobank Internat ional Advisory Service (RIAS) (20 10), Op. Cit., pp. 1 0 - 12 (interviewees from both lending institution and ECX have confi rmed that their credit procedures are directly adapted from the document prepared by 
Rabobank) 
40 1 Exceptionally contract of pledge may validly be formed without dispossession of the debtor in such cases only as 
are expressly provided by law (See Article 2832 of the Civil Code) 

80 



c 

o 

pledge.402 The latter seems the safest since the relationship between the parties to the pledge 
contract and the third party designated to hold the pledge will be governed by the lega l 
provisions relating to bailment of goods or warehousing!03 It is recommended that in both cases 
the creditors' security interest on the receipt should be registered . 

4.3.4. The Need for Registration 
Once we are done with the discussion on creation of enforceable security interests on a WHR 
what follows is perfection of such interest. Particularly when more than one encumbrance is 
created on the same object, in our case inventories of agricultural products represented by 
WHRs, perfection can be employed as indisputable mechanism of settling issues pertaining to 
priority claims!04 Perfection of a security interest provides a lender better protecti on by making 
his interest/right effective against third parties . It is an Anglo-American concept, which can be 
broadly understood as the notice of the security interest given to third parties. More precisely, 
perfection is another way of saying ' notice to third parties' and it is indeed claimed to be the 
foundation for effective collaterallending405 Perfection normall y involves performance of some 
acts, which puts third parties on notice of the security interest the creditor has on the pledge. 

In different jurisdictions, there are alternative ways used to perfect security interests. The first 
and commonly used way is having actual possession of the item pledged!06 The pledge may be 
kept under the possession of either the pledgee or another third pany designated by the parties. 
When the pledge is di spossessed from the pledgor/owner, other potential lenders should at least 
suspect that the commodities are already pledged as collateral for a loan. But yet, it should be 

o noted that there may be the ri sk of earlier pledging of the commodities by the borrowcr!07 A 
point wOlth capitalizing here is that transfer of possess ion would be convenient for lenders on ly 
when the pledge is things like precious metals. However when the pledge is objects like stored 
commodities, it obviously becomes difficult to manage. In such a case, the pledgee may resort to 
the second way of perfecting ri ghts - that is constructive possession 408 

c 

(, 

The lender can constructively possess the pledge by making sure that the actual possessor of the 
pledged commodity is acting on hi s behalf. 409 The actual possessor of the commodities i.e. the 
warehouse operator is assumed to hold the commodities on the pledgee's behalf when the 
pledged receipt is duly negoti ated to the pledgor!IO In deed, this holds true for negotiable 

402 Article 283 1(1) of the Civil Code provide that parties to the pledge contract can make an agreement to deliver [he 
pledge to a third party 
403 The Civil Code, Op Cit. Article 2831 (2) 
4('4 Booz, Allen, and Hamilon, (2007), Op. Cit. , p. 42 
40' Ibid 

406 The Civil Code, Op Cit. , See: Articles 2825 and 2832 
401 UNCT AD Secretariat (1996), Op. cit., pp. 19 - 20 
408 The Civil Code, Op. Cit., Article 2831; see also Article 11 45(1) of the Code. 
409 UNCTAD Secretariat (1996), Op. cit., pp 18 - 19 
41 0 The WHR system proclamation, Op. Cit. , Art icle 20(6) 
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receipts. When the receipt is negotiable due holder of the receipt can demand delivery at any 
time upon presentment of the receipt. Moreover, no one including the original depositor can 
order the release of the stock without surrendering the receipt. Thus, at the moment the receipt is 
duly negoti ated and deli vered to the lender, the warehouse operator start s to act on the lender' s 
behalf. But, in case of non-negotiable receipts, the assignment of the rights in the receipt and its 
delivery to the assignee alone don't suffice. In addition to proper assignment of the ri ghts, the 
warehouseman shall also be duly notified about the assignment either by the assignor or the 
assignee. Unless the warehouseman is informed about the assignment he may release the 
commodities in the warehouse to the assignor without requesting the presentment of the receipt. 
Thus, it is hardly possible to say that the warehouseman is holding the commoditi es on behalf of 
the ass ignee until the moment the he is notified about the ass ignment.4l 

I 

Another mechanism of perfecting security interest on WHRs is Registration.4J2 Lenders can 
safely secure their interests in the receipt by filing of a registration form naming these 
instruments or documents as secured property. Registration of security interests gives priority for 
the secured creditor. The registry system al so discloses the number of security interests created 
in respect of each WHR, and this being public document will constitute noti ce to the whole 
world. Thus, it is up to every prospecti ve recipient or financer of a WHR to determine, before 
acceptance, if there is a competing claim on the collateral underl ying the receipt by checking the 
public document made access ible for all. 413 By facilitating thi s, registration resolves the issue of 
priority claims in the collateralized receipt. 414 Countries like Poland are now making legislations 
that support the creation of a central pledge registry in order to facilitate resolution of disputes o owing to competing claims before the lending or acceptance of WHRs takes place: 15 

c 

l' 

Registration of security interest on WHRs considerably widens the protection of secured 
creditorllender by extending their claim to the proceeds of the sale of commodities,, 16 One may 
also validly contend that registration is important to non-negotiable receipts for the reason that 
contract for pledge of non-negotiable receipts usually comes into force from the time it acquires 
undisputable date and the acqui sition of undi sputable date is bes t achieved by getting the 

411 Please see the discussion on negotiability and transferability ofWHRs in chapter three 
412 Of course registration can perfect the security interests in jurisdictions where the WHRs covey title to the 
underlying stock (See: Richard and Panos, op. cil. , pp. 36 -37) 
413 Richard and Panos, op. cit., pp. 36 -3 7 
414 Fabunmi (2002), op. cit., pp. 10 - 12 
41 5 Innovations in Microfinance (2000) , Op. cit., P 
416 Even if the pledged property has been sold and become difficult to be identified, the security interest shall be attached to the proceeds of the sale. However, it is sti ll widely held fact that though regi stration is accepted as one way of perfecting security interests, it usually does not provide the lender equal protection to actually possessi ng {he commodity. This is because if the cOlllmodity is in possession of a warehouse operator, he may invoke hi s lien right againsl Ihe secured lender. (See: UNCT AD Secrelariat (1996), Op. cit. , pp. 19 - 20;See also Fabunmi (2002), op. cit. , pp. 10 - 12; 
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receipts. When the receipt is negotiable due holder of the receipt can demand delivery at any 
time upon presentment of the receipt. Moreover, no one including the original depositor can 
order the release of the stock without surrendering the receipt. Thus, at the moment the receipt is 
duly negotiated and deli vered to the lender, the warehouse operator starts to act on the lender's 
behalf. But, in case of non-negotiable receipts, the assignment of the rights in the receipt and its 
delivery to the assignee alone don ' t suffice. In addition [0 proper ass ignment of the rights, the 
warehouseman shall also be duly notified about the assignment either by the assignor or the 
assignee. Unless the warehouseman is informed about the assignment he may release the 
commodities in the warehouse to the assignor without requesting the presentment of the receipt. 
Thus, it is hardly poss ible to say that the warehouseman is holding the commodities on behalf of 
the assignee until the moment the he is notified about the assignment 41l 

Another mechanism of pelfecting security interest on WHRs is Registration.4l2 Lenders can 
safely secure their interests in the receipt by filing of a regi stration form naming these 
instruments or documents as secured property. Registration of security interests gives priority for 
the secured creditor. The regi stry system also discloses the number of security interests created 
in respect of each WHR, and this being public document will constitute notice to the whole 
world. Thus, it is up to every prospective recipient or financer of a WHR to determine, before 
acceptance, if there is a competing claim on the collateral underlying the receipt by checking the 
public document made accessible for al!.41 3 By facilitating thi s, registration resolves the issue of 
priority claims in the collateralized receipl. 414 Countries like Poland are now making legislations 
that support the creation of a central pledge registry in order [0 facilitate resolution of disputes 

J owing to competing claims before the lending or acceptance of WHRs takes place.415 

Registration of security interest on WHRs considerably widens the protection of secured 
creditor/lender by extending their claim to the proceeds of the sale of commodities4l6 One may 
also validly contend that registration is important to non-negotiable receipts for the reason that 
contract for pledge of non-negotiable receipts usually comes into force from the time it acquires 
undisputable date and the acquisition of undisputable date is best achieved by getting the 

41 1 Please see the discussion on negotiability and transferability ofWHRs in chapter three 
412 Of course registration can perfect the security interests in jurisdictions where the WHRs covey title to the 
underlying stock (See: Richard and Panos, op. cit., pp. 36 -37) 
'" Richard and Panos, op. cit., pp. 36 -37 
4" Fabunmi (2002), op. cit., pp. 10 - 12 
'" Innovations in Microfinance (2000), Op. c it., p 
416 Even if the pledged property has been sold and become difficult to be identified, the security interest shall be attached to the proceeds of the sale. However, it is still widely held fact that though registration is accepted as one way of perfecting security interests, it usually does not provide the lender equal protection to actually possessing the commodity. This is because if the commodity is in possession of a warehouse operator. he may invoke his lien right against the secured lender. (See: UNCT AD Secretariat (1996), Op. cit., pp. 19 - 20;See also Fabunmi (2002), op. cit., pp. 10- 12; 
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document regi stered.417 Hence, registration alone may not make the contract enforceable against 
third patties. 

Beside its role in securing interest, the introduction of reliable registry system can also facilitate 
sales of existing and future raw materials and commodities 418 This would open new markets and 
sources of financing. In this regard we can mention the experience of countries like Brazil, Costa 
Rica and Colombia which are trying to sell their coffee futures. In these countries efforts are 
under way to create a network of electronic registries and provide buyers of these futures reliable 
electronic negotiable WHRs so as to realize worldwide trade of the futures and fetch the best 
prices and terms. 419 Moreover, the creation of electronic network provides wider and easier 
access to vital information in the registries not only to potential buyer but also other creditors. A 
central, widely accessible registry for registering security interests is also recommended to 
ensure that the financing system is not abused.42o Generall y, reliable registry system plays 
pivotal role in improving access to credit. In countries (including those belonging to CIS421) 
where there is no centralized system for the reg istration of collateral, secured lending has turn 
out to be difficult. 422 

In Ethiopia, neither the Civil and Commercial Codes nor the 2003 WHR System Proclamation 
specifically prov ides registration as a way of perfecting security interests on the WHRs. 
However, the internal rules of ECX governing the pledge of electronic receipts issued by the 
Exchange make registration of security interest an integral part in the pledging transaction423 
According to the Exchange's procedure, immediately after all other formality requirements are 
met and the receipt is pledged, the ECX Central Depository must put a mark of pledge on the 
specific eWHR collaterali zed. 424 Stated otherwise, the pledge contract becomes effective and the 
security interest on the receipt is perfected when it enters into the electronic record of ECX 
Central Depository. Once a receipt received such mark of pledge425 the commodity covered by it 
wi ll no longer be available for trade and withdrawal. In this regard, the Exchange undertakes to 
provide full guarantee for the preservation of all electronic receipts marked pledged426 In fact, 

4J7 The Civil Code, Op. Cit., Article 2828 
418 Arizona Board of RegenlS (200 I), op. c it. , p. 30 
419 Ibid 
420 UNCTAD Secretariat (1996), Op. cit. , pp. 17 - 20 
42 1 CIS (Commonwealth of Independent State) is "a regional organization composed of countries of the fonner Soviet Republics, formed duri ng the breakup of the Soviet Union" 
(See:http://en.wikipedia.orglwikilCom l11onwealth of Independent States#Membership status of CIS countries) 
422 UNCTAD Secretariat (1996), Op. cit., pp 34 - 3S 
423 Revised Rules of the Exchange (2010), Op. Cit. , Article 9.S.2. I(d) 
424 Ibid; See also Rabobank International Advisory Service (R1AS) (20 10), Op. Cit. , pp.1 0 - 12 
425 If the above recommendation for permission of fe-pledging WHR won the support of ECX management the mark 
to be put on pledged receipt shouldn't continue being merely 'pledged' or 'no sale status' . Together with such mark 
the specific amount of the secured debts should also be shown there. So that prospecti ve lender can easily check 
whether the remaining value of the receipt is sufficient to secure the new loan. 
<2, Rabobank International Advi sory Service (R1 AS) (20 I 0), Op. Ci t. , pp. 1 0 - 12 
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here one may comment that regi stration is made an integral patt of the pledging procedure in 

ECX scheme partly because the system is entirely electronic. Unless the WHR to be pledged is a 

paper based receipt it is hardly possible to enforce the security interest in the receipt without 

notifying the creation of the pledge to the system manager (i.e. the ECX Central Depository). 

Unlike the whole system of collateral registration in the country, which is criticized for being 

fractured and inadequate,427 the electronic registry system implemented by ECX Central 

Depository is centralized and well organized428 Consequently, it is believed to reduce the chance 

of fraud and misunderstanding by creating easy access to relevant information.429 Particu larl y, 

Lending institutions before deciding to finance an eWHR offered to them as collateral can eas il y 

access reliable information from the Central Depository as to the validity of the receipt and as to 

whether there are other prior encumbrances such as liens, attachments, or adverse claims and 

interests on the receipt.43D Of course, under the ECX WHRs financing scheme a single receipt 

cannot be pledged for more than one loan account43I Thus the issue of priority claim is perhaps 

uncommon problem. Because of this, the ECX scheme is not benefiting from the conventional 

role of registration in settling priority issues. 

To wind up, it should be underscored that ECX has gone considerable steps forward in 

developing a central registry system that enables to pelfect security interests as well as facil itates 

easy access to correct information. However, from other countries experience one may 

convincingly suggest such central registry system should gradually be taken out of ECX'S432 

control and be managed by a neutral third palty (system provider) .433 Such system provider or 

o registry need not necessarily be a government body. It may also be a private company duly 
authorized to undertake the management of the system. If the regi stry is establi shed 

independently it turns out to be a national system rendering registration service not only to 

pledge of receipts issued by ECX warehouses but also to pledge of other receipts issued by 

newly emerging warehouse operators wh ich are duly licensed to operate the business. 

Furthermore, the registry system currently put in place by ECX is applicable onl y to eWHRs. 

But it is strongly recommended that the financing secured by both the electronic or paper 

receipts should be recorded in registry in the same way434 Hence, the new system provider 

should design the registry in a manner that accommodates registration of pledge of paper receipts 

too. By so doing we can ensure the priority right of lenders financing WHRs. 

o 

L 

'" Booz, Allen, and Hamiloll , (2007), Op. Ci l. , pp. 42 - 43 
428 See: Revised Rules of Ihe Exchange (20 10), Op. Cil. , Article 9.3.1 - 9.3.9 and 9.6. 1 - 9.6.2 
429 Booz, Allen, and Hamilon, (2007), Op. Cil., pp. 42 - 43 
430 Revised Rules of Ihe Exchange (2010), Op. Cit" Article 9.5.2. I(b); See also Rabobank International Advisory 
Service (RIAS) (20 10), Op. Cil., pp. IO - 12 
431 Interview with Ato Behailu Neguse ECX Clearing House Manger and Ato Daniel, ECX Central Depository 

Manager; See also Ibid 
432 As ECX is currently operating warehollsing busi ness it is hardly possible to consider it as neutral body. 
433 UNCTAD (2009), op. cil., pp. 15 - 17 
434 Forestier, et a!. (2004), Special Study, op. c il. , p. 8 - 9 
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4.3.5. The Rights and Duties of the Pledgee 
Needless to say, a pledgee whose claim is secured by WHRs is entitled to sati sfy his claims 

against the commodities covered by the pledged receipt. However there are also some basic 
condi tions the pledgee shall observe while exercising his contractual rights. The pledge, before 
taking any action on the receipt or the underlying commodities, shall make sure that the debt has 
matured and simultaneously the debtor defaulted on payment. Next, default notice has to be 
served on the debtor. 435 

If the pledge is negotiable receipt then in accordance with the 2003 WHR System Proclamation , 
the pledgee can sell the pledged commodities or transfer the receipt to third parties after fifteen 

days from the date of payment specified in the default notice.436 Though the law provided default 
notice as an essential condition, it has remained silent on the form and the duration of time to be 

fixed in the notice for payment. Yet, bearing in mind the provisions of the Civi l Code may 
complement the Proclamation; one may suggest that the notice should be served either in written 

form or by any other act denoting the pledgee 's intention to get payment.437 In similar fashion, 
one may also contend that the period of time fixed in the notice for payment should be 
reasonable having regard to the nature and circumstances of the case.438 The other worth noting 

point left untouched by the law is the situation where notice is necessary. The Proclamation 

seems to make notice necessary in all situations.439 In fact, it is appropriate to make notice 

necessary as a rule.44o But in some cases it would be totally unsound to require the pledgee to 
give notice. For example, in case where the debtor has declared that he wou ldn 't effect payment 

the pledgee should be allowed to rush to the next step without the need to serve notice. To this 
end, the Proclamation has to borrow Articlc 1775 of the Civi l Code which list down the situation 

where notice is avoidable. 

In case where the pledge is non-negotiable receipt the manner and legal effect of the pledge shall 
be governed by the provisions of ordinary pledge laid down under the Civil Code.44I However, 

though the receipt may be nonnegotiable, if the pledgee is a licensed bank, the contract of pledge 
shall be subjected to the foreclosure law.442 Accordingly, the bank, after making sure that the 
debt is due, will serve a minimum of thirty days notice on the pledgor.443 And after the thirty 

days indicated in the default notice elapsed, the bank can validly transfer the receipt or the 

43S The WHR system proclamalion, Op Cit., Artic le 24(2) and (3) 
436 The WHR system proclamation, Op Cit., Artic le 24(2) 

437 See: Article 1773 (I) of the Civi l Code; See also: Tilahun Teshome ( 1996), Basic Principles of Ethiopian 

Contract Law, Research and Publication Department of Federal Supreme Court , Addis Ababa, pp. 104 - 107 
438 See: Article 1774 (2) of the Civil Code 

439 This can be inferred from close reading of Artic le 24(3) of the WHR system proclamation 

440 See Article 1772 of The Ci vi i Code 

4" The WHR system proclamalion, Op. Cit., Artic le 24(6): 
442 Property Mortgaged or Pledged with, Banks Proclamation No. 9711998, Op Cit. Article 3 

443 Property Mortgaged or Pledged wi th , Banks Proclamation No. 97/1998, Op Cit., Article 3 
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underlying commodi ty to third parties by auction444 and satisfy its claims against the proceeds 
thereof. Similarly here, the law merely states the need to give thirty days notice. It has, however, 
nothing to say on the form of the notice and the situation where notice may be unnecessary. The 

relevant provisions of the Civil Code that complement the WHR System Proclamation may also 
be recommended to be applied here to fill the gaps in the foreclosure law.445 In fact in thi s case, 
the Civil Code, particularl y the provisions of Contract in General, are recommended to be 

applied on the ground that 'pledge' itself is defined as a special contract.446 

When it is established that the debtor has fai led to effect payment within the period of time 
provided by the law, the pledgee, in exercise of his contractual rights, may sell the pledged 
commodities in accordance with the relevant laws and satisfies his outstanding claims including 
expenses of the sale. The pledgee shall hold the balance of the proceeds on trust for the 
pledgor447 The pledgee can safely reap the benefits out of the pledge contract onl y if it took each 

step in compliance with the relevant provisions of the law governing pledge of each type of the 
receipts. The pledgee shall be held liable for damage sustai ned by anyone due to the his non­

observance of the law.448 

4.4. Pre-conditions for the Success of the System in Ethiopia 
As defined earlier, WHR is a document representing commodities in storage. Normall y, when 
lending institutions give loans against WHRs they have no guarantee fo r the ex istence of the 

actual products intended to be pledged. Nor they will be able to gain phys ical control over the 
commodity covered by the receipt. For that matter, the commodities may be nonexistent at the 

(' time when loan is requested and released. They can also be di sposed or exposed to damage after 
the loan is released449 Because of these risks, lenders may accept WHRs as pledge instruments 

of secure collaterals and finance them only if they trust the whole system in place. Not only 

lenders but also other actors in the system of WHR need to build strong trust to pal1icipate in the 
system. The desi red trust is engendered, among other things, by creating effecti ve and reli able 

WHR system which is backed by suitable/enabling legal regime. In addition to this, the creation 

of reli able system of WHR equall y demands the fulfillment of some basic operati onal and 

institutional requirements that will be discussed herein after. 

o 
444 The auction shall be undertaken in accordance with the Article 394 -449 of the Ethiopian Civil Procedure Code 

(See Article 6 of Pro clam ali on No. 97/ 1998, Op. Cit. ) 
445 The foreclosu re law can be complemented by Article 1773 (I) of the Civi l Code as to the situation where notice 

is unnecessary and by Article 1775 of the Civil Code as to the form of the notice. 
446 See: Artic le 2825 of the Civil Code 

447 See: Artic le 24(4) of the WHR System Proclamation and Article 2859(2) of the Civil Code 

448 WHR system proclamat ion, Op Cit., Article 5 

449 These problems have been practically observed eliminating one of the primary benefits of warehoLlsi ng access to 
credi t (See: The World Bank (2005), op.ci t. , pp. 58 -59) 
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4.4.1. Availability of Reliable Warehousing Service 
Suitable and easily accessible storage facilities are among the key operational requirements for 
successful establishment of WHR system. 450 The credibility of the whole system depends on the 
presence of competent warehouse operators that comply with the minimum standard set by the 
law. Warehouses should always strive to further modernize their services by using more secured 
new technological innovations and highly qualified staff. For instance in Tanzania first class 
warehouses are required to fulfill the following conditions: 451 

oMaintain good record-keeping systems 
oHave weighing facilities, such as weighbridge, platform and pneumatic scales 
oMaintain good security systems and communication facilities 
oHave competent, trained personnel and storekeepers 
oHave moisture meters, which they use in carrying out quality analysi s, grading and 

sorting. They shall also have dedicated sample rooms. 

Though it has been close to a decade since the new warehousing legislation came into force in 
Ethiopia, there is no significant progress in the quality and number of warehouses operating in 
the country. Currently, the two major warehousing service providers are ECX and Ethiopian 
Grain trade Enterprise (EGTE). As a matter fact , none of them is licensed to operate 
warehousing business in accordance with the WHR System Proclamation.452 Yet , ECX has 
practically embarked on warehousing business on the ground that its establishing Proclamation 
allows it to operate such business .453 However, strictly sticking to the law, the Exchange is 

o allowed to operate warehousing business ' for the purposes of Exchange trading' not for other 
purposes like WHRs financing scheme454 Thus, the legal basis for the WHR financing system 
currently launched by the Exchange is unclear. [n the writer 's view either the Exchange shall 
have to be licensed to operate warehousing business or the Proclamation shall have to be 
amended to give explicit authorization to the Exchange to operate warehousing business for 
WHR financing purposes. 

c 

'i.; 

450 ZACA, what are the main Requisites for A successful WHR system? ava ilable at 
http://www.zaca.com.zm/zaca pre req uisite.hlml retrieved on 10/3012001 
4SJ Gideon E. Onumah, Ana Marf, Alan Marter and Daniel Day·Robinson. Op. ci l. , p. 2 1 
452 An interview wit h legal expens at ECX compliance di vision and Ato HI Selassie Of GeOl'gis. Senior officer of properly Administration at EGTE 
45J The Ethiopia Commodity Exchange Proclamation No. 55012007, Article 24( I) 
454 That is to say the Exchange is not authorized to issue receipts that can be used as collateral for loan. It is rather authorized by law to issue receipts that are used for its trading activities only. Therefore. ECX has no legal ground [0 facilitate the use its receipts as collateral. 
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Despite the legal debate above, ECX has launched WHR fi nancing system in Ethiopia. It has 

sixteen warehouses situated in the major surplus regions of the country.455 Given the size of the 

country and the people engaged in agricultural acti vities such number is very small. However 

j ust to embark on the system may suffice . Almost all the warehouses under ECX render better 

quality services complying with the minimum legal standard.<56 

The other major warehousing service provider, EGTE, is a public enterprise recently re­

establi shed by Council of Ministers Regulations No. 58/ 1999.457 According to Ato HISelassie 

G/Georgis senior officer of propeny Administration at EGTE, the Enterpri se owns close to 250 

warehouses, each having a storage capacity of 50,000 to 100,000 tons of grai n. The warehouses 

are well distributed throughout the country. As stated by the officer, moving from Addis Ababa 

in the fo ur directions (East, West, North and South) one can find the Enterpri se's warehouses 

approximately on every hundred kilometers. It is also disclosed that the enterprise has qualified 

experts on agricultural products in each of its branch offices situated across the nati on. These 

show the huge potential of the Enterpri se to paltic ipate in WHRs financing system as a 

warehouse operator. But so far there are no mentionable efforts exerted in thi s respect. The 

Enterprise has been using all these resources for the purposes of purchasing grain from farmers 

and selling in local and mainly in export markets.458 This is apparentl y traditional way of 

stabilizing market by direct intervention. 

Though the purposes of the Enterpri se laid down under the Regulation didn ' t explicitl y mention 

WHR system as one component, Alticle 5 of the same allows the enterpri se to engage in other 

related activities enabling to the attain its purposes. 459 Obviously, faci litating the implementation 

of viable WHR financing system by taking the role of a warehouse operator can be one of these 

activities. Hence, if there is willingness on the part of the government, by virtue of the said 

provision, the Enterpri se can embark on warehousing business after getti ng license from the 

appropriate organ. 

It is pretty clear th at the WHR fina ncing system of Ethiopia cannot go far with the limited 

number of warehouses operated by ECX. At Present, Persons owning large size warehousing 

facilities in Ethiopia prefer to rent it rather than engaging in the warehousing business 

themselves.<6o And, thi s is tradit ional way of earning limited income from huge resources. 

4SS The Sixteen warehouses of ECX are situmed at Addis Ababa, Dire Dawa, Nathret(Adama), Bure. Nekemet, 
Humera, Hawassa, Jimma, BedJe, Dilla, Gimbi, Gonder Metema. Asosa, Sodo, and Bonga avai lable at 

http://www,ecx,com,et/Operations.aspx#WH, retrieved on 15th September, 2011 

456 Interview with Ata Bayou Mekonnen, Investigator, at Ethiopian Commodity Exchange Authority 
"', Eth iopian Grain Trade Enterprise Re-establishme nt Council of Ministers RegUlat ion, 6'" Year No.2, ADDIS 
ABABA - 22"" October, 1999 
458 An interview with legal experts at ECX compliance division and Ate HI Selassie Gt Georgis. Senior oFficer of 

property Administration at EGTE 
459 Council of Ministers Regulations No. 58/1999, Anicle 5(3) 
460 Interview wi th Ato Teshome from Mi nistry of Trade and Professor Tiiahun Teshome, drafter of the WHR 
System Proclamation and a researcher who wrote a journal art icle on the area 
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Hence, the government besides fac ili tat ing for the involvement of EGTE in the warehousing 
business, it should also highly encourage the private sector to invest in the warehousi ng Industry. 
Once the government accepted WHR financing as a strategy towards ach ieving its development 
goals in the agriculture sector, it should provide more attractive incentives to capture as man y 
private warehousing businesses as possible. On top of this, li fti ng of the legal restriction on the 
form of businesses allowed to involve in the warehousing industry may also contribute to 
increase the number of warehouse operators . 

4.4.2. Effective Regulatory Regime 
Legislation achieves its targeted goal when backed by strong enforcement mechani sm. 
Otherwise, it remains to be toothless and paper-tiger. In view of thi s, effective regul atory regime 
is believed to be at the heart of viable WHR system. There has to be a regulatory organ tasked 
with ensuring that the licensed warehouses and other related profess ionals in the sector meet 
certain basic standards of the law and are properly inspected on a regul ar basis. This would 
ultimately enable to establi sh and preserve the integrity of WHRs and the warehousing system as 
a whole461 Warehouse operators are commonly private businesses running their activities on a 
commercial basis with the primary objective of max imizi ng profit. Hence, it 's important to make 
them subject to an independent monitoring system which oversees that the minimum financial, 
technical and administrati ve standards of the warehouses are not compromised in striving to win 
the market competition. If these standards are accepted and transparent to all participants in the 
system, WHRs issued by licensed warehouses can be treated as cash equivalent.462 The existence 
of the regu latory sys tem gives comfort to the financing banks, and lowers their transaction costs 
in dealing with WHRs463 Moreover, the receipts can secure wider acceptance in the business 
world as reliable instruments on the basis of which ownership of deposits can be preserved and 
transferred.464 

The regulator can be either a public or private organ. If a country opts for direct public sector 
regulation, it is generall y recommended that it should vest authority in the body which is least 
susceptible to political interference.465 But as much as possible it is advisable to pursue the 
option of regulation by private body such as private company designated by the government, a 
reputed trade association, or an Exchange.466 In the view of the writer of thi s thesis, among the 
various reasons demanding the neutrality or independence of the regu latory body one may be the 
fact that the regulator is expected to oversee not only the private actors participating in the 
system but also unnecessary government interventions that may adversely affect the warehousing 

'" Foresl ier, el al. (2004), Special SlUdy, op. cil., p. 8 - 9 
462 Richard and Panos, Op. cil., pp.38 - 39 
463 UNCT AD (2009), op. cil. , p. 49 
464 The World Bank (2005), op.cil., pp. 58 -59 
'" UNCT AD (2009), op. cil., p. 49 
'" Onumah (2003), Improvi ng Access 10 Rural Op. Cil., pp. 7 - 8 
466 Giovannucci, Varangis, and Larson, Warehouse Receipts. pp. I - 3 

89 



o 

o 

industry. Warehousing business has direct nexus with the pol iti cally sensItI ve part of the 

economy i.e. Agriculture. As observed by Coulter and Onumah, governments usually resort to ad 

hoc interventions, which can potentially undermine the whole system of WHRs, on the ground of 

food-security.467 The manipulation of market price by the state directly impacts the incentives of 

storing and financing the storage.468 In Ghana, for example, two schemes of WHR were reported 
to be shackled merely because of ad hoc state interventions. 469 Hence, the regul ator, acting as an 

independent organ, shall take a critical role of building stakeholders consensus and policy 

coherence so as to create conducive environment for the proper functioning of the warehousing 

industry. Of course, in any case, this happens to be true when there is genuine commitment on 

the part of the government to establish a well fu nctioning WHR system.470 

In Ethiopia, the regulatory power is vested on a ministerial office which appears susceptible to 

political interference. Previously Ministry of Trade and Industry and MoARD were empowered 

to regulate the warehousing industry at different times·71 But currently such regulatory power is 

vested on the recently re-established Ministry of Trade. 472 The Ministry is allowed either to 

discharge its regu latory powers and duties by itself or delegate some other body to fulfill the role 

of the regulator.473 From this one may infer that though the legislation vested the regulatory 

power in a government body it still leaves a space for private regulation of the sector. That is to 

say the Ministry can delegate its regulatory power to the private sector which is believed to be 

more effective and reliable.474 In fact, right this time, it may not be tenable to delegate the 

regulatory power to the private sector. However, through time when the private sector in the 

country gets stronger the Ministry may consider delegating its regulatory power to the private 

sector. 

The Ministry is empowered to inspect the manner of receivi ng, storing, handling, classifying, 

weighing and grading of agricultural products in every warehouse. In other jurisdi ctions, 

Warehouses are made subject to unannounced visits by "examiners".475 In Ethiopia there is no 

explicit legal provision which authorizes the conducting of unannounced inspection . But it 

467 Onumah (2003), Improving Access 10 Rural Finance, Op. Cit. , pp. II 
468 Forestier, el al. (2004), Special Study, op. cit., p. 8 

469 Onumah (2003), Improving Access to Rural Finance, Op. Ci t., pp. II 
470 Forestier, et al. (2004), Special Study, op. cit., p. 8 
471 See Article 27 and Article 5(2) of Reorganization of the Executive Organs Prociamation(Amendment) No. 

38012004 
472 Article 21 (2) of Definition of Powers and Duties of the Executive Organs Proclamation No. 69112010 

47J See Article 26 and the following provisions of the The WHR system proclamation, Op. Cit., 

474 Private regulators are believed to be more reliable and effective mainly because they work to maintain their 
reputation and acceptance in the business world. The public regulators on the other side are often susceptible to 
wrong behaviors such as bribery. (See: UNCTAD Secretariat (2003), A Primer on New Techniques used by the 
Sophisticated Financial Fraudster with Special Reference to Commodity Market Instruments, 
UNCT ADIDITCICOMl39, pp. 12 - 16) 
475 Report of the Working Group on Warehouse Receipts & Commodity Futures, Department of Banking Operations 
and Development Reserve Bank of India, Mumbai, April 2005, p. 29; Onumah (2003), Improvi ng Access to Rural 
Finance, Op. Cit., p. 7; J. Coulter and G. Onumah (2002), The Role of Warehouse Receipt Systems Op. Cit., p. 325 
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should also be noted that neither there is a law requ iring the inspector to give prior notice to the 
concerned warehouse before going for inspection. Thus, the conclusion is clear - like many other 
jurisdictions, Ethiopian warehouse operators have no legal grounds to refuse unannounced visit 
by regulatorslinspectors . This makes the warehousing industry more accountable and always up 
to the standard. The regulatory office is also bound to check that all warehouses are properly 
keeping records of commodities deposited and withdrawn every day. In addition, it may also 
examine all books of accou nts, records and papers of each warehouse.476 The regulator may 
charge fee only when the inspection or examination is conducted by the request of the 
warehouse.477 In countries where there is well developed warehousing industry, for example the 
USA, the oversight system is funded mainly by user fees.478 Similarly, in Ethiopia, in order to 
ensure the sustainability of the regulatory regime, a mechanism enabling the regulator to cover 
most of its annual budget/expenditure should eventually be designed. To this end, one way may 
be to charge reasonable fee for, at least, two or three times annual inspections or examinations 
being conducted on regular basis. The inclusion of such regular inspections, in addition to 
funding the regulator, will also fill the gap of the Proclamation in setting the minimum number 
of times every warehouse shall be inspected or examined in a year. 479 Unless such minima is set 
it would be difficult to make sure that all warehouses are properly covered by the regulatory 
regime. Besides the warehouse operator, licensed inspectors and other staffs of the warehouse 
licensed as classifiers, graders, weighers or samplers of agricultural products are also subject to . .. f hi' 480 lI1vestIgatlOn 0 t e regu ator at any time. 

The regulator should further follows up that the warehouses publish their storage tariff in a news 
paper of national circulation within thirty days frolll the commencement of ever Ethiopian fiscal 
year. Storage tariff is also required to be permanently disp layed on conspicuous places at each 
warehouse. 481 When the situation so justifies, the warehouse may publish new tariff which will 
be applicable to commodities deposited after the publication of the new tariff. 482 The publication 
of tariff, on the one hand, ensures transparency of the system; and on the other, it encourages 
price competition among warehouses. Moreover, the regulatory body, in collaboration with 
relevant government offices, such as Authority of Quality and standard Assurance, is empowered 
to establish standards for agricultural products being stored in licensed warehouses. 483 

476 The WHR system proclamalion, 01'. Cit., artic le 34( I) and (2) 
o 477 The WHR syslem proclamalion, 01'. Cit., artic le 35(2) 

, , 

478 Onumah (2003), Improving Access to Rural Finance, 01'. Cit. , PI'. 6 - 8; 1. Coulter and G. Onumah (2002), The Role of Warehouse Receipt Systems 01'. Cit. , p. 325 
479 In USA, every federally licensed warehouse is examined by federal inspectors at least four times annua ll y (See: Hanna (t93t), The Protection of A Holder, Op. Cit., p.295) 
480 The WHR system proclamation, Op. Cit., Article 34 (3) 
48 1 The WHR system proclamation, Op. Cit., Article 30 ( I) and (2) 
482 The WHR system proclamation, Op. Cit., Article 30 (3) 
483 The WHR system proclamation, Op. Cit. , Article 33(1) 
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The regulatory organ of the Ethiopian WHR system which is responsible for enforcing the law 
has an authority literall y extending to suspending license of a warehouse or other related 
professionals overnight. 484 It may also permanently revoke the license upon noti fyi ng the 
specific charges in writing and hearing the responses of the alleged violator within a reasonable 
time. The regul ator takes such actions against a warehouse operator when it 's proved that the 
warehouse failed to comply with any of the conditions set out in the WHR System 
Proclamation.485 Pmticu larly, failure to maintain the minimum capital, incompetence or 
incapacity, losing control over the whole or some part of the business premises are among the 
specific grounds provided under the law for suspension or revocation of a warehouse license.486 

A warehouse operator against whom such measures are taken shall forthwith give up all hi s 
warehouses along with the stored commodities to the regulator. The receiver undertakes only 
managerial activities as defined under the Ci vil Code. 487 Apparentl y thi s is done to protect those 
having claim or interest in the warehouse. In the same way, the regulatory organ may suspend or 
revoke licenses of inspector, classifier, grader, weigher or sampler of agricultural products where 
it is shown that such person violated professional standards or has become incompetent or 
incapacitated. Final decision of the regulator for revocation of a license shall always be notified 
to the public through the mass media488 

The provisions of the Proclamation dealing with administrati ve measures to be taken by the 
regulator seem to be too general and inadequate. To begin with, the grounds for revocation and 
suspension of license are not stated separately. This ultimately broadens the discretion of the 
regulator and opens the door for abuse of power. Secondly, the maximum duration of suspension 
of license is not indicated. Because of this, suspension may sometimes have the same practical 
effect with that of revocation. Thirdly, nothing has been said on the appeal right of the person 
whose license is either suspended or revoked. This obviously denies the person's constitutional 
right of access to justice.489 Lastly, the law is also silent on the controlling mechanisms the 
regulator has to employ on inspectors, samplers, and others. At least, there has to be annual 
reporting system by which the regulator can oversee the activities of such professionals. 

484 The WHR system proclamation, Op. Ci t. , Article 38( I) 
48S In fact it is provided under the law that failure to comply with conditions set out under the regulat ion to be issued by in accordance with the warehousing Proclamation will also make the warehouse subject to suspension or revocation of license. However so far no regu lation is has come to existence. 
486 The WHR system proclamation, Op. Cit., Article 38( 1 )(a) - (e) 
487 Article 2204 of The Ethiopian Civil Code defines Acts of management as follows: 

I. Acts done for the preservat ion or maintenance of property, leases for terms not exceeding three years, the collection of debts, the investment of income and the discharge of debts shall be deemed to be acts of management. 
2. The sale of crops, goods imended to be sold or perishable commodities shall he deemed 10 be acts of management. 

488 See: Artic le 38(3) and (5) of the WHR system proclamation, Op. Cit. 
489 Proclamation of the Const itution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/ 1995, I ~I Year No. 1, Addis Ababa - 2 1" August, 1995, Article 37(1) 
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Therefore, it is the belief of the writer that the Proclamation needs revisiting on the 
aforementioned issues. 

Broadly speaking, the Ethiopian Warehousing Proclamation provides for rigorous regulatory 
regime to the sector. However the Ministry which is authorized either to exercise its regulatory 
power by itself or by delegating it to another pertinent organ has taken no significant steps 
towards di scharging its responsibilities. As stated by Ato Tshome Lema, Director of Informati on 
and Control of Agricultural Marketing Directorate at Ministry of Trade, there is no department 
under the ministry which is tasked with regulation of warehousing business. He recalled that a 
regulatory office named as Warehouse Regulatory Inventory Credit Office was established under 
MoARD for the pilot implementation of the receipt system which lasted from 2005 to 2007. But 
later on the office was closed following the freezing of the system. 

Bearing in mind that there is no office tasked with regulating warehousing businesses in 
Ethiopia, pertinent question to be raised here wou ld be - who regulates the ECX operated 
warehouses? Currently the warehouses of ECX are being regulated by Ethiopian Commodity 
Exchange Authority. In an interview with Ato Bayou Mekonnen, an investi gator at the 
Authority, he stated that the Authority is empowered to regulate and control all activi ties related 
to Commodity Exchange by virtue of Article 5 of the Authority's establi shing Proclamation490 

and hence the warehousing business of the Exchange as part of the activities of the Commodity 
Exchange are within the regulatory power of the Authority. Normally, the Exchange is 
authori zed to operate warehousing business specifically for the purposes of Exchange trading49 1 

o And hence it may be agreeable that the Authority has regulatory power over the warehousing 
activities the Exchange does for its trading purpose. Generally, this situation leads to a 
conclusion that, at least legally speaking, we have two regulatory bodies for the WHR system of 
Ethiopia - the Ethiopian Commodity Exchange Authority for ECX operated warehousing 
business and the regulatory body to be established by the WHR System Proclamation for other 
warehouse operators. Apparently such dual regulatory regimes will have adverse effect on the 
unifomity of the regulatory system. In view of the writer, there is no any special reason for 
assigning a separate regulator for warehousing business conducted by ECX. Therefore , it is 
recommended that the power to regulate warehouses shall be given back to the regulator 
indicated under the WHR System Proclamation, i.e. the Ministry of Trade. But to do so, first the 
Ministry shall start properly exercising the powers and duties assigned to it by the law. 

c· 

490 Ethiopia Commodity Exchange Authority Proclamation No. 55112007, 13'" Year No 62, Addis Ababa, 4" 
September, 2007 
491 The Exchange Proclamation No. 55012007, Op. Cit., Article 24( I) 
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4.4.3. Efficient Dispute Settlement Mechanisms 
One of the remarkable qualities of WHRs is its out-of-court enforceabi lity.492 Generally, in case 
where the borrower defaults on payment the bank whose claim is secured by WHRs can easil y 
liquidate the receipt and satisfy his claim against the proceeds thereof without court 
intervention.493 The Ethiopian warehousing legislation recognizes such quali ty specificall y for 
negotiable receipts494 A holder of negotiable receipts is able to secure, release and liquidate the 
goods covered by the receipt on demand, thereby avoiding any court procedures. However such 
out-of-court enforcement could be compromised by the incl usion of some procedures aimed at 
maintaining the reliability of the instrument. Good example here is the requirement for 
registration of pledge which is widely used in other jurisdictions and also suggested for Ethiopia, 
at least, in thi s thesis. If such suggestion get acceptance from the lawmakers it may to some 

o ex tent limit freedom on the man ner of securi ng/collaterali zi ng WHRs. 

o 

Per Article 42 of the WHR System Proclamation, parties to a WHR may agree to resolve all 
disputes among themselves through arbitration. The law further provides that the pmties can also 
agree to accept the arbitral award as a final decision against which no appeal shall be lodged. 
But, in case where parties haven' t agree to that effect, the court to which they may lodge their 
petition on appeal against the arbi tral award is not indicated under the law. Another lacuna of the 
law pertaining to appeal right is found under Atticle 38 of the Proclamati on. The said provision 
sets out the administrati ve measures that can be taken by the regulatory body agai nst disobedient 
warehousemen and related professionals. But it is silent on how and where an aggrieved party 
may appeal against the regulator's decision. In the view of the wri ter, if the legislator had the 
intent to preserve the party's appeal right it would have explici tly indicated under the law the 
court having jurisdi ction to hear the appeal against the regulator' s decision. However, still there 
is a room to claim for appeal right, at least on issues of law, since the law doesn' t express ly state 
that the regulator 's decision is final. Hence, similar to the above, the aggrieved party may take 
his appeal to the court having first instance jurisdiction over the matter. 495 Obviously, in a 
situation where the regulator's power goes to the extent of revoking licenses permanently it is 
unconstitutional to deny access to courts for review of the regul ators decision. Therefore the 
writer recommends that legislati ve measures should be taken towards explicitly stating parties' 
constitutional rights of appeal. 

492 Forestier, et al. (2004), Special Study, op. cit., p. 7 - 8 
493 One exception here is when the lender is not licensed for banking business and the pledged receipt is 
nonnegoti able. In such a case the pledgors rights shall be governed by the provisions of the Civi l Code running from 285 1 10 3060. 
494 The WHR system proclamation, Op. Cit., Article 24( I) - (5) 
495 Federal COllrts Proclamation, Proclamation No. 25/1996, 20d Year, No 13 Addis Ababa,IS!h Febnlary 1996. 
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4.4.4. Public Awareness on the system 
It won't be far from the truth to say that almost all farmers and significant part of the private 
sector in Ethiopia is not much familiar with the concept of WHR financing system 496 In fact, for 
a society which has long been trading through traditional market system availing of finance 
against the stored commodities is a new experience. Randomly selected small -producer farmers , 
who were interviewed for the purpose of this research, were quite surpri sed to hear about the 
mechanism of WHRs financing. According to the farmers, they are still compelled to sell off 
their products in lean seasons. If such a system can be put in place they have unanimously 
disclosed that they never hesitate to join it. 497 Hence, it is believed that if the concerned 
government body, i.e. the Ministry of Trade, makes relentless efforts towards introducing the 
system to the public at large the system can catch farmers' attention and win their support in a 
short period. Though it would be difficult to allow smallholder farmers to take part in the system 
individually for various operational reasons, some mechanisms enabling them to participate 
without undermining the system should be designed. Many countries realized the participation of 
small-holder farmers by organizing them in groups, each having 20 - 30 members498 Particularly 
in Ghana499 and Tanzania500 such method has been fruitful. Using cooperative Unions and 
Cooperative Societies can also be other alternative options to be considered at the initial stage of 
the scheme. 

The private sector is the other important target group in the awareness rai sing mission. Besides 
reserving attractive incentives to the warehousing industry, unreserved efforts should be made 
towards introducing this potential business sector to investors. In fact, before all , the relevant 
government offices themselves should get more exposure to the systems through trainings, work­
shops and experience sharing forums . In thi s regard, NGOs working in Ethiopia in the area of 
agriculture may play leading role. 

496 Informal discussion with officers of MoARD, EGTE, and experts in agriculture sector and members of the private sector 
497 The writer had the opportunity to meet few smallholder farmers from the Northern and SOllthern parts of Ethiopia. In addition, in an interview with Ata Birhanu Gezahegn. expert on Agricultural production at Ministry of Agriculture, he stated that most of the farmers in Ethiopia can easily be attracted by WHR system if all the necessary elements of the system are put in place. It should also be recalled that in the 2005~2007 pilot implementation project of national WHR system there were farmers who started depositing their products in the designated warehouses. 
498 Hicks Frank (1998), TechnoServe inventory credit program in Ghana", United Nations Conference on Trade and Development (UNCTAD), (as cited by Mor and Fernandes, Op. cit., p. 47) 
499 TechnoServe, A Report on a project of Using Warehouse Receipts Systems for In ventory Credit in Ghana, Op. 
cit., pp. 342 - 343 (In Ghana's inventory credit project up to 50 farmers have been organized in a si ngle group) 
'00 Gideon E. Onumah, Ana Marr, Alan Marter and Daniel Day-Robinson, Op. cit., p. 29 
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4.5. The ECX WHRs Financing System and Involvement of 
Ethiopian Lending Institutions 

4.5.1. Legal Basis for The ECX WHRs Financing System 
As already hinted earlier, the first modern market institution of Ethiopia, ECX, is attempting to 
expand its innovative role in the country's agricultural sector through the implementation of 
reliable inventory credit scheme. The financing scheme under ECX is aimed at facilitating the 
utilization of the Exchange's eWHR as a security for short term loan.501 In fact, at this juncture, 
it should be made clear that ECX has no express authorization from the law to carry out WHRs 
financing activities. Neither the Exchange's establishing legislation nor the Authority'S 
Proclamation and Directives contain a provision explicitly permitting ECX to facilitate the use of 
its receipt as coll ateral. The Exchange is rather authorized by law to deal with WHRs and 
warehousing service for purposes of its trading activity, not for financing purpose. S02 It is on ly in 
the Rules of the Exchange that the possible use of the electronic receipt for financing purpose is 
depicted. 503 In an interview with Ato Yohannes Assefa, former Manager of ECX's compliance 
Division who had leading role in designing the legal framework for the WHRs financing system 
of ECX, he stated that ECX doesn't necessarily need to have express legal authorization to 
launch WHRs financing system. In his view, the role of ECX is nothing more than facilitating 
the financing process. Ato Yohannes further contended that the absence of explicit prohibition by 
itself can be construed as permission. But the issue here is - isn't there any prohibition under the 
law? 

ECX's right to issue a WHR solely emanates from Article 24( I ) of the Exchange establi shment 
Proclamation 504 The same Article of the Proclamation which allows the Exchange to issue 
WHRs also specifies or limits the purposes for which such receipts may be issued - that is 'for 
the flU/poses of Exchange trading ,505 Hence, one may validly counter argue that contrary 
reading of the said atticle prohibits the use of the Exchange receipts for purposes other than the 
Exchange' s trading activities. Hence, the contention that absence of explicit prohibition can be 
construed as permission would be open to doubt. Because of this, the Exchange's act of issuing 
or facilitating the use of the receipts for financing purpose sti ll remains debatable. Perhaps, one 
possible way to settle such controversy would be amend ing Article 24 of the Exchange 
Proclamation in a manner that broadens the use of the Exchange's receipts for financing 
purposes too. 

'0' Si Matthies and Kiriakov (2009), Op. Cit. pp.8 - 13; In terview with Ato Behailu Neguse ECX Clearing House 
Manger and Ato Daniel, ECX Central Depository Manager 
' 02 The Ethiopia Commodity Exchange Proclamation No. 550/2007, Article 24( I) and (2) 
"'3 Revised Rules of the Exchange (2010), Op. Cit., Article 9.2.4; See also Article 9.5 of the Rules which laid down 
detail procedures to be used for pledging the Exchange's receipts 
504 As the Exchange is not a warehouse operator licensed and registered in accordance with the WHR System 
Proclamation its power of issuing receipts never emanates from such proclamation. 
"', The Elhiopia Commodity Exchange Proclamation No. 55012007, Article 24( I) and (2) 
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But, in the view of the writer, thi s may not be the right way of resolving the controversy. The right solution that clears up not only the issue at hand but also other complications related to li censing and regulation of the warehousing business would be revisiting the whole legal framework of the ECX warehousing business in a manner that authorizes the Exchange to operate its warehousing business in accordance with the WHR sys tem proclamation. From the very beginning, there is no justifiable ground for creating a distinct legal regime for the warehousing business of ECX only. As confirmed by the senior offic ials of the ECX and International consultants, the WHR System Proclamation basically provides for robust legal regime for warehousing business 506 WHRs (either paper or the electronic receipts) issued in accordance with the Proclamation can automatically be used for both marketing and financing purposes5
0

7 Even if it is claimed that there are lacunae in the existing warehousing legislation the solution is not creating a separate legal regime but rather working towards filling the gaps. 
Of course bringing back ECX to the legal framework of the 2003 warehousing legislation would be a bit challenging task that presupposes the fulfillment of some basic conditions. Primarily the Regulatory body i.e. Ministry of Trade should start di scharging its duties with respect to warehousing activi ties . Secondly, necessary legal instruments (Regul ations and Directi ves) th at are sought to come into force subsequent to the Proclamation shall be made sooner wi th active participation of Experts from ECX and representatives of lending institutions. Once these conditions are fulfilled, not only ECX but also other public enterprises and economic actors from the private sector can be attracted to the warehousing business . This curtail s the current tendency of monopoli zation of the warehousing business by a single institution i.e. ECX and makes the C business sector open to anyone complying with the legal requirements508 Such unified approach also facilitates the expansion of viab le and integrated system of WHR financing throughout the country. It fUlther enables to rectify the various legal and operational setbacks that may be encountered in the process of building the system through collective efforts of all stakeholders. 

As things stand now, the Exchange has pursued WHR financing system based on a tripartite arrangement it made with the banks and borrowers.509 It has also taken considerable steps in 

S06 Si Matthies and Kiriakov (2009), Op. Cit. pp. 6 - 7; Rabobank International Advisory Service (RlAS) (20 10), Warehouse Receipt, Op. Cit. p. 8 
507 Currently the ECX WHRs are being used for financial purposes not based on the WHR System Proclamation but in accordance with the tripartite arrangement made by the Exchange. 508 What compels us to use the term 'Monopolization' is thai on one hand, the necessary conditions for the implementation of the WHR System Proclamation are not yet put in place but on the other hand, ECX is allowed to operate warehousing business under a separate regulalOry regime. In this situation it is impossible {Q fi nd any other warehouse operator except ECX and those warehouses designated by the Exchange. Even the designate warehouses can carryon warehousi ng business and issue WHR only for the purposes of the Exchange trading. 509 One can reach to this conclusion after examining the whole system of WHR financing designed by ECX. First the Exchange makes an agreement with banks willing to finance the Exchange's receipts then holders of the receipts may approach such banks request ing for loan. Such an arrangement is different from the receipt financing syste m 
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introducing the concept ofWHR financing system in the country.5IO Among the various activities 
done by the Exchange in collaborati on with donors one is preparation of 'Warehouse Receipt 
Financing Guide Book for Bankers' in Ethiopia.slI The gui de book describes in detail the WHR 
financing model designed by ECX and the whole process of pledging a receipt as well as its legal 
effect. According to the book, a WHR can always be pledged through the ECX Central 
Depository. A borrower submits his loan application to the bank based on the information in 
ECX Member/Client Position Report (MCP) or Goods Received Note (GRN).512 The bank, after 
checking from ECX Central Depository the validity of the receipt, accuracy of the information 
provided on the receipt and that the receipt is free from any other lien, shall send electronicall y 
signed ECX pledge request to the Central Depository . Then the Central Depository issues the 
pledge on the electronic receipt and sends to the bank a ' Pledge Confirmation Report '. 
Immediately after the receipt is pledged it recei ves a mark of pledge and no-sale statu s. ECX 
undertakes to guarantee the preservation of such receipt until the claim of the bank is sati sfi ed in 
accordance with the law. Recently the Exchange has incorporated all the aforementioned 
procedures into its latest Rules revised in July 2010. 513 

4.5.2. The Involvement of Lending Institutions in ECX WHR 
Financing System 

Needles to say lending institutions do have indispensable role in building effecti ve WHRs 
financing or inventory credit scheme. After all , a WHR financing system can be set into motion 
only when lenders accept WHRs as secure and reliable form of coll ateral. Lending institutions, 
before recognizing the receipt as collateral, need to make sure that the system in place possesses 
all the key requirements ensuring its integrity. Sl4 If the system is well designed and reliable, then 
it obviously cmTies manifold benefits attracting lenders to participate. Parti cularl y lending 
institutions of Ethiopia that are interes ted to become involved in the WHR financing scheme 
designed under the umbrella of ECX can reap much benefits out of it. To begin with, the system 
minimizes their risk by providing collateral that can retain a high commercial value and be 
liquidated quickly. 515 The underlying coll ateral in the receipt system is usually a soft commodi ty 

intended to be illlfoduced by the WHR system proclamation. According to the procl amati on, once a receipt is issued in accordance with law there is no need to make any additional arrangement so as to use the receipt as collateral. 
510 Besides fu lfilling the operational requirements to the system ECX has fac ilitated the preparation of different guide book for bankers and borrowers. It has also been organizing different awareness raising trainings for all stakeholders. (In terview with officials of ECX and banks) 
'" Rabobank International Advisory Service (RlAS) (2010), Warehouse Receipt , Gp. Cit. 
'" It is a document issued by ECX Central Depository as per 9.3.7. of the ECX Rules( Gp. Cit. ). The documents contain all necessary information about the eWHR the borrower holds. These inc lude cl ient name and 10, quality, quantity and location of the underlying commodity, and duration or expiry of date. (See: Rabobank International Advisory Service (RIAS) (2010), Warehouse Receipt , p. 10) 
'" See Revised Rules of the Exchange (20 I 0), Gp. Cit., Art icle 9.5 
5 14 See the discussions above on lega l and operational requirements for the implementat ion of effect ive WHR 
system. 
515 MOl" alld Fernandes, Op. Ci L, pp. 44 - 46 
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like grain that is eas il y tradable on the Exchange. Hence, in case where a borrower defaults on 
the loan, lenders can immediately sell off this very liquid asset to satisfy all claims secured by 
the receipt. It is also repOlted that loans given against WHRs usually enjoy a higher repayment 
rate as compared to others. 516 

WHR system opens up new market opportunities to Banks of Ethiopia (both state owned and 
private) which were hindered from venturing into the agriculture sector and the rural economy at 
large mainly due to high ri sks, limited familiarity with agriculture and absence of appropriate 
lending vehicles. 517 Another advantage of WHRs gravitating Ethiopian lenders to the system is 
their low transaction cost. While giving loan against WHRs, the lender need not hold the 
warehouses' key like the case of 'Merchandise 10ans,.518 Nor do they need to employ security 
guards and controlling staff for the commodities in the warehouses. In the ECX receipt sys tem 
the Exchange bears full responsibility for the safety of the commodities covered by the receipt. 
Therefore, the lender without the need to have any physical contact with the commodities can 
safely process the loan based on the receipt. On top of this, the fact that the all documents are 
electronic makes the operation less cumbersome5 19 

Right at thi s time, lending institutions operating 111 Ethiopia are Banks and Microfinance 
Institutions (MFIs). Since foreigners are not allowed to involve in the sector all lending 
institutions are owned by Ethiopian state or Ethiopian nationals. This is believed to restrict flow 
of foreign capital to the sector. According to the first quarter 2009110 Report of the National 
Bank of Ethiopia (NBE), the number of banks in the country has reached fouJteen and among 

C" these three are state-owned. Though the number of state-owned banks appears to be very few , 
the financial sector is still dominated by them.520 The National Bank's report also revealed that 
there are 656 bank branches throughout the country. However their rural accessibility is very 
limited. According to the RepoJt, 37% of the total bank branches are situated in the capital, 
Addis . Even the remaining are concentrated in regional towns. It is difficult to find bank 
branches at districts level, let alone at the level of Kebeles. From the point of WHRs system, the 
presence of lending institutions alone doesn' t suffice. The institutions should also have better 
rural accessibility. However, in this regard, Ethiopian Banks haven't gone far. In addition to thi s, 
the banks are not as such willing to involve in small loans due to their high cost. Consequently, 

51' Innovalions in Microfinance (2000), Ibid p.5 
mAdera, A. (1995), Op. Cil., pp. 5 - 22 

') 5 18 In an interview with Ata Habib Mohamed, Deputy-General Manager of credit Departmem at Nib International 
Bank and Atc Yared, credit advisor at Commercial bank of Ethiopia, rhey emphasized the role ECX's receipts in rectifying the variolls challenges faced by Ethiopian banks in relation to the traditional merchandise loan. They 
described the receipt system as a modern merchandi se loan quite favorable lO lenders. 
'" Interview with Ato Yared, Credit Advisor al CBE and Ato Habib Mohamed, Depuly General Manger of Credit Department at Nib International bank 
520 The three large state-owned banks continue to dominate the market in terms of capi tal, deposits and assets. (See; Kozo Kiyota, Barbara Peitsch, Robert M Stern (2007), The Case for Financial Sector Liberalization in Ethiopia, Discussion Paper No.565, 2007, p.4) 
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both Private and state-owned banks are not able to reach the poorest of the poor of the country's 
population living in rural areas. As correctly observed by writers, especially the private banks 
have high profit motives and they are used to put many restrictions to permit loans to the poor. 52l 

MFls have come up as a potential device to fill the visible gap between the banks and the needy 
people.s22 Not only for Ethiopia but for the whole of Africa MFls are accepted as an important 
institutions in the financial sector that are well positioned to grow and reach the millions of 
potential clients who currently have no access to mainstream financial services. S23 In Ethiopia, 
MFls are contributing their part in the battle against poverty. According to a report revealed by 
the financial sector regulator, i.e. the NBE, at the close of September 2009 there were twenty­
eight MFls operating in Ethiopia which mobilized deposits amounting to 2.2 billion birr. The 
five largest MFls; namel y, Amhara, Dedebit, Oromia, Omo and Addis Credit and Savings 
Institutions accounted for 86.4 percent of the total capital. 524 Particularl y, the MFls in Amhara 
and Tigray regions have successfully covered almost all districts (Woredas) of their respecti ve 
regions.525 Thus, despite their legal and operational limitations526 MFls are proved to be 
promising tools to rectify the protracted problem of rural access to credit. Given their speedy 
expansion both in terms of number and rural presence, it would be very wise to facilitate for 
active involvement of MFls in Ethiopian WHR financing systems alongside the banks. In thi s 
regard, considering Malagasy' s best practice in networking its inventory credit system with MFls 
may help much 527 

To date, as uncovered by Ato Behailu, the ECX WHR financing scheme doesn' t allow the 
involvement of MFls as lending institutions. Of course, since the system is at its nascent stage528 

it would be too early to recommend the integration of the financing system with MFls. Yet, once 

S2I M. Venkata Ramanaiahl and C. Mangala Gowri (20 11 ), A review of Ethiopian institutions and their role in poverty reduct ion: A case study of Amhara Credit and Saving Institution (ACSI), African Journal of Busi ness Management Vol. 5(20), pp. 117- 124, (i t is also available online at http://www.academic journa ls.org/AJBM) '" Ibid, M. Venkata Ramanaiahl and C. Mangala Gowri (201 I ), 
523 Anne-Lucie Lafourcade, Jennifer Isern, Patricia Mwangi, and Matthew Brown (2005), Overview of the Outreach and Financial Performance of Microfi nance Insti tutions in Africa. avai lable at http://www.ruralfinancenetwork.org/pubsIMIX%20Africa Data Study.pdf, retrieved on 6'h October 6, 20 I I , pp. 9 -14 
524 National Bank Annual Report 2008-2009, available at 
http://www.nbe.gov.el/pdf/annualbulletinJAnnual%20Reoort%202008-09/0verview.pdf as retrieved on October 6, 
201 I , pp. 3 1 - 32 
m M. Venkata Ramanaiah I and C. Mangala Gowri (20 I I), pp. I - 8 
526 According to a study done on MFIs, the following points are among the major areas that demands reconsideration so as to improve these Institutions: their lending capacity and aptness of their products in terms of adequacy of loan size, their duration relati ve to the gestation period of the activity financed by the loan, the extent to which repayment cycle/frequency is linked to borrowers' income patterns, flex ibili ty of loan terms and conditions, and their group -based nature of loan. 
521 UNCTAD (2009), op. cit., pp. I - 6 (See also the disclIssion on classi fication of warehousing business in chapter 
Three) 
528 According to Ala Behai lu Negllse, it is not more than six months since they embarked on the fi nancing system 
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the system is effecti vely implemented with banks the next priority area sho uld be extending it to 
MFIs; so that the rural community can benefit more Ollt of the fi nancing system. 

Broadl y speaking, the financing scheme designed by the Exchange is secure and reli able. 529 

According to Ato Behailu Neguse, General Manager of ECX Clearing House; most of the banks 
have unequivocally expressed their will ingness to join the receipt system in different forums53o 
But so far from fo urteen banks operating in the country it is only four of them which have signed 
an agreement with ECX to finance the Exchange receipts. The signatories are Commercial Bank 
of Ethiopia (CBE), Nib International Bank S.C. , United Bank S.c., and Dashen Bank S.c. As 
described by Ato Behailu, the rest have not joined the system not because they have reservations 
but mainly because they are not able to meet the technical requ irements to operate in the 
system.531 From the four banks which signed the agreement it is only Commercial Bank of 
Ethiopia which has began financing the receipt.532 So far, the bank has released close to 
10,000,000 bitT loan holding 26 eWHRs as collateral, as told by Ato Behailu. The remaining 
three banks have not yet financed a single receipt. Why is that? 

The major reason is claimed to be the Bills Market Directives issued by Nati onal Bank of 
Ethiopia (See Annex-2).533 Ato Habib Mohamed Mohamed, Deputy-Manager of Credi t 
Department at Nib International Bank S.c., underscored that his bank is very interested to give 
loan holding ECX eWHRs as security . However, the issuance of the Bills Market Direct ive has 
become a bottleneck for the bank to pursue financing the receipt. The Bills market Directives, 
which came into force immediately after the lifting of the Credit Cap, requires all banks except 
Commercial Bank of Ethiopia (CBE) and Developmental Bank of Ethiopia to purchase 'NBE 
bills,534 with 27 percent of the amount of new loans and advances they disburse in every 
month. 535 It means that a bank which released 100,000 birr loan in a month shall purchase the 
volume of bills having the value of 27,000 birr. This bill will be redeemed after five years with 
3.0 percent interest to be calculated per ann um 536 

529 All my interviewees from private and state owned banks have affirmed that they have no reserva tion on the reliability of the ECX's eWHR financing system. 
5]. See also Si Matthies and Kiriakov (2009), Op. Cit. pp. 12- 13 
53 1 Since the system is electronic the banks are required to have sufficient leT facility. 
SJ2 An interview wi th AID Yared Michael credit advisor at CBE and Ala Behai lu Negllse, manager of ECX Clearing HOllse 
533 Establishment and Operation of National Bank of Ethiopia Bills Market, Directives No MFAINBEBILLSI001120 11 
,,. Article 2(1) of the NBE Bills Market Directives defines 'NBE Bi lls ' as "long-term obligation of the nat ional Bank of Ethiopia having a matur ity period of 5 (five) years and sold 10 all banks." 
'" The NBE Bills Markel, Directives, Op.Cit., Artic le 4(2) 
'" The NBE Bills Market Directi ves Artic le 6 ( I )(2) 
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The most impol1ant point to be emphasized here is that the volume of bill s to be purchased by every bank is determined "solely depending on the amount of new loans and advances .. s37 the concerned bank disbursed, regardless of their duration. Whether the loans are long term or Sh0l1 term, so long as the amounts are the same, the term of the loans makes no difference on the volume of bills to be purchased. For example, if a bank lends 100,000 birr for a short-term the amount of interest it earns from such transaction is apparentl y by far less than that of the same amount lent for a long term. However, the volume of the bill s to be purchased remains the same in both cases i. e. 27% of the loans di sbursed. In add ition, as the number of the ShOl1 term loan transactions increases the volume of bill s the banks are required to buy wi ll also scale Up.538 This scenario reasonably induces banks to focus on the long term loan in which case once they buy the bills they can stay longer without the need to buy another. The current system of WHRs financing facilitated by ECX is convenient only for short term (working capital) loans. As stated by Ato Daniel Yilikal, Manager of ECX Central Depository, the maximum storage duration of the commodities covered by the pledged receipts is 90 days. Thus, the duration of the loans provided against WHRs can never exceed three months. In conclusion, the Bills Market Directives, which is discouraging short-term loans as a whole, has ultimately lessened banks impetus to embark on financing WHRs. 

As indicated under its preamble, the primary objective of the NBE Bills Market Directives is to ensure paI1icipation of all banks in financing of priority sector projects so as to achieve sustainable economic development of the country. However the Directives ' similar treatment of all loans and advances disbursed for long-term and short-term durations has brought probably c· unintended bottleneck to the implementation of the WHRs ti nancing scheme faci litated by ECX. Hence, in order to promote the expansion of WHRs financing system it is suggested that NBE should at least reconsider the way the volume of the bills shall be calcul ated. The Directives, rather than determining the volume of the bills to be purchased solely depending on the amount of new loans and advances disbursed by the concerned banks, it should also take into consideration the term of the loans. The volume of bills to be purchased for short-term loans should never be the same with the long-term ones. Otherwise, it would be difficult for majority of the banks in Ethiopia to become involved in WHRs financing scheme and ultimately Commercial Bank of Ethiopia may remain to be the only bank financing ECX WHRs. Also, ECX's efforts to wards accelerating the implementation and expansion of functioning WHRs financing system through active paI'ticipation all the banks wou ld certai nl y be futile. According to interviewees drawn from different private banks, currentl y all banks subj ect to the directi ves 

m See Arlic le 3(2) of The NBE Bi lls Markel Direclives rep roduced hereunder: "The volume of Ihe bills 10 be supplied shall depend solely on the amount of the new loans and advances disbursed by banks during the fi scal year and shall be calculated as per Article 4(2) of these Directives." It implies that all new loans and advances whether disbursed for short-term or long-term duration are treated in the same way. 538 An interview with Ato Habib Mohamed Mohamed, Deputy-General Manager of Credit Department at Nib International Bank S,c. 
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have submitted their petition to NBE requesting for the total cancellation of the Bill market 
Directives. So far no response has been given from the NBE. 

In fact, the amendment or annu lment of the Directives alone won ' t facili tate the smooth 
implementation of the receipt financing system. As the receipt is a new product to the Ethiopian 
lending institutions, every bank need to prepare its own clear internal Credit Policy and detailed 
Credit-Procedures and disseminate this to all of its loan officers.539 As pointed out by Ato 
Behailu, the Credit-Procedures for WHR financing should be as short as possible. He justified 
his argument by raising two concrete reasons. First, since the current ECX WHR system is more 
secure and reliable there are no as such many facts to be investigated by the bank like in the case 
of other loan applications. Secondly, the duration of commodity storage in ECX is very short and 
hence unless banks can process and disburse the requested loan within few days, the feasibility 
of the loan wou ld be doubtful. In addition to efficient credit policy and procedure, banks shall 
also put in place effective mechanism of managing the ri sk of price fluctuations. For this purpose 
banks are strongly adv ised to have qualified staff that are acquainted with the idea of Trade and 
Commodity Finance in general and the ECX WHR procedures, in particular.54o In this regard, all 
the banks including CBE have not yet moved forward 54 1 

53' Rabobank International Advisory Service (RlAS) (2010), Warehouse Receipt, p.18 
540 Ibid, p. 18 
541 Interview with Ata Yared Michael Credit Advisor at Commercial Bank of Ethiopia and Ate Habib Mohamed, 
Deputy General Manager of Cred it Department at Nib International Bank. 
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Chapter Five 
Conclusions and Recommendations 

---
WHR system is an innovative mechanism chiefly designed to modernize agricultural marketing. 

The system improves the overall efficiency of markets in the agribusiness sector by facilitating 

the conversion of inventories of agricultural products into a readily tradable Device, commo nl y 

known as WHRs. The receipts serve two core functions: marketing andjinancial functions. Well 

functioning system of WHRs leads to an increase in the availability of credit, reduce its cost, and 

mobilize external financial resources for the agricultural sector. It helps to reduce th e strong 

price fluctuations by injecting more planning into the marketing system and ultimately enables 

farmers to access markets on more equitable terms. Using WHRs system, Smallholder farmers 

can escape the cheap price of the harvest season, hold food back to the lean season and at the 

same time access short-term loan to ease their cash constraint. , The receipt system is also 

beneficial for lending institutions as it provides them secure & easily liquidated collateral. WHRs 

have also pivotal role in the creation of modern commodity markets which enhance competition, 

market information and international trade. Moreover, the receipts lay the foundation for more 

sophi sticated products, such as derivatives and hedging contracts. The system is also important 

in providing a way to gradually reduce the role of government in agricultural market and 

improve food security. By so doing, WHR system can facilitate the transformation of agricultural 

market into modern trading system and accelerate economic development. 

The genesis of grain WHRs traces as far back to the Mesoputamian civ ilization of 2004 B.C. 

However, the system is claimed to come out as part of the modern business transaction in the 

Western world in the 19th century. At present WHRs have become integral parts of the marketing 

and financial systems of many developed countries. The transition of the receipt system fro m the 

use of paper WHRs to electronic receipts has fortified its integration with the modern market 

institutions. The electronic receipt system is widely recognized as a key innovation capable of 

radically reducing cost, increas ing security, facilitating transactions and providing usefu l 

information to players. Especially, the electronic receipts are noticeable for being available 'off 

the shelf'. 

Unfortunately the developing world has not yet been able to benefit much from the system of 

WHRs due to various institutional and structural shortcomings such as lack of incenti ve to the 

development of pri vate warehouses; government intervention in the market; lac k of apt legal, 

regulatory and institutional environment for the system; and very little or total absence of 

awareness about the merits of the system. Since the late 19th century there are ongoing efforts 

towards introducing WHR system into developing and transitional economies of Latin America, 

East Europe, Central Asia and Africa. From Africa Ghana, Niger, Malawi, Tanzania, Uganda, 

Zambia, Kenya, Madagascar and Ethiopia are among the major countries stri ving for rea li zat ion 

of effective WHR system. Ghana and Niger deserve noting for their success story in introducing 
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and implementing the system. South Africa is also another African country to be mentioned fo r 

its well developed system of WHR that emerged without specific enab ling legislati on. But 

generall y, with regard to the expansion of WHR system in Africa, one can safely concl ude that 

so far many of the developing countries in the conti nent have not yet succeeded in building the 

most effecti ve WHR system that can signi ficantly change the rural life and accelerate the whole 
economic growth . 

In Ethiopia, scant rural fi nancial access has been identified as one of the fundamental problems 

hampering production, producti vity and income of rural farm households. WHR system is 

suggested as a suitable mechanism that enables to rectify such fi nancial constraint in the 

agricultural sector and further facilitates the development of effici ent and modern agricultural 

market system. More importantl y, the receipt system is believed to have immediate positi ve 

effect on income of the rural households covering 85% of the total population in the country. 

Gi ven that Ethiopia is predominantl y an agrarian economy, the receipt system wi ll obviously 

have pi votal ro le in greas ing the wheels of economic growth to agreater extent. 

Ethiopia introduced WHRs into its legal system before half a century though the legal rules 

remained on paper for long peri od. However, the occurrence of the 2002-2003food crisis which 

caused draught threatening 14 million people of the country tri ggered the govern ment of 

Ethiopia to think of a mechanism enabling famers to store their surplus products for the bad 

times . WHR system was identi fied as a su itable mechani sm fo r such purpose. Accordi ngly, the 

creation of enabling lega l regime was given priority and a specific federal law providing fo r a 

WHR system was enacted in 2003. The 2003 WHR sys tem Proclamati on is a well structurcd 

legal document that has fill ed the major gaps left in the Ci vil and Commercial Codes. As 

outlined under the law, the establi shment of the system of WHRs is primaril y aimed at 

improving the agricu ltural marketing system. Among the various approaches to warehousing 

business the Proclamation has rightl y adopted the regulated public warehousing approach. The 

Proclamation has introduced a 'single receipt system' and given recognition for both negoti able 

and non-negotiable WH Rs that are either paper based or created electroni call y. It has also laid 

down legal rules governing the marketing and financial functions of the receipts. The 

proclamation further defines the ri ghts and duties of every party in vo lvi ng in the WHR system 

and also provides for effecti ve regulatory framework to the system. 

Though it has been more than eight years since the WHR System Procla mati on came into force a 

national WHR system has not yet been effectively implemented in Ethiopia due to various legal 

and institutional bottlenecks. To date, there is no a single warehouse operator in the country that 

is licensed in accordance with the WHR System Proclamation to engage in warehousing 

business. Since 2007 ECX, the first modern market institution of Ethiopia, has embarked on 

operating warehousing business and issuing eWHRs. However, the Exchange carries on its 

warehousing business without being licensed in accordance with the Warehousing legis lati on. It 

is claimed that the Exchange is authori zed to operate warehousing business and issue WHRs by 
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its establishment proclamation., The Exchange has also been exerting wholehearted towards 
expanding the use of its receipts for financing purpose. So far, four banks (three private and one 
state-owned) have signed an agreement with ECX to become involved in the WHR financing 
scheme designed under the umbrella of the Exchange. Among the four, it is only CBE which has 
embarked on financing the Exchange eWHRs. The major reason for the delay of others is 
mentioned to be the NBE Bills Market Directives which has negati ve impact on shott-term loans. 
In general, although the ECX has succeeded in launching a trading scheme that is well integrated with a 
WHR system, the whole sys tem of the warehousing business and the receipts' financing scheme 
has faced some challenges. 

The various legal and institutional challenges which have significantly capped the 
implementation of national WHR system in Ethiopia are discussed in-depth in the main body of 
thi s Thesis . Among these, the major ones are portrayed below together with some 
recommendations: 

~ Though Ministry of Trade is assigned as a national regulatory body vested with the power of 
licensing and regulating warehousing businesses in Ethiopia, it has not made any preparation 
so far to start discharging its responsibilities. Neither did it designate another organ for such 
purpose. Even there is no a department/office to take care of warehousing-related activities in 
the Ministry. In the absence of a licensing and regulating organ, it is hardly possible to have 
warehousing businesses. Hence, it is highly recommended that the Ministry should make all 
the necessary preparations, as soon as possible, and start discharging its duties and 
responsibilities emanating from the law . 

..." Secondary legislations, i.e. Regulation and Directives, which are sought to come into 
existence following the WHR System Proclamation, have not yet been put in place by the 
appropriate bodies. The absence of such legal instruments has particularly created wide legal 
lacunae regarding the requirements for Cooperative Societies to engage in warehousing 
business, the type of bond or an undertaking required to be executed by the warehouse 
operators, the procedures for licensing and inspection of warehouses and the procedure for 
creation and transfer of electronic receipts. These, in turn, have become hindrances for 
implementation of the receipt system in Ethiopia. Hence, the concerned government bodies 
should take immediate action towards putting in place such instruments. 

~ According to the WHR System Proclamation, Cooperative Societies, Private Limited 
Companies, Sh"re Companies and Public Enterprises are the on ly eligible forms of 
businesses entities allowed to operate wru'ehousing business. However, such criterion, which 
is merely based on the form of the business, is contested for backing off the private sector. 
Some argue that such criterion should be further strengthened and similar to the case in the 
banking sector, Private Limited Companies should also be excluded from the list because 
their trustworthiness has become doubtful in the current situation in Ethiopia. In this Thesis it 
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is argued that the integrity of the system would be effect ively guaranteed not by relyi ng on 
the forms of the businesses but by ensuring strict observance of the bonding and insu rance 
requirements and other objective criteria of the receipt system by all business operators 
engaged in the warehousing activity. Particularly, in Ethiopia, where the system is at its 
nascent stage, the inclusion of such criterion may not be justifiable. In fact, when the sys tem 
develops and many warehouse operators join the warehousing industry it would be wise to 
reconsider such criterion but now the law should be amended to make the warehousing 
business open to anyone complying with the objective legal requirements. 

~ To ensure financial capability of warehouse operators the law requires one million birr 
capital threshold . However such amount of capital which was fixed eight years back is now 
inadequate because of high inflation rate the country has been experiencing. Thus, it is 
suggested that such threshold should be increased . 

... In case where the duration of storage has not been fi xed, the law requires the warehouseman 
to stay for a year from the date of deposit so as to invoke hi s ri ghts of demanding payment of 
charges and removal. But it is unreasonable to compel the warehouseman to stay for a year in 
the absence any contractuall y binding term. Hence, the warehouse operator should be 
permitted to invoke his rights after gi ving reasonable notice. In addition, the absence of legal 
limit for duration of storage may leave room for hoarding and inflation. So it is the view of 
the writer that the maximum possible duration should be fixed by law. 

.. Though the Proclamation obliges the warehouse operators to insure the goods represented by 
WHRs, the specitic ri sks to be covered by insurance policies are not indicated in the law. 
Hence the law should clearly specify the risks to be covered by the insurance policy. 

~ The law requires the notation of the magic word 'non-negotiable' on the face a non­
negotiable receipt to di stingui sh it from the negotiable ones. But it is suggested that requiring 
the notation of the word by itself may not suffice alone; the law should fUlther dictate 
conspicuous notation of the word on the receipt so as to avoid deceptions. 

~ In case where the warehouseman goes bankrupt holders of WHRs may sati sfy their claim 
either by taking delivery of the commodities from the trustee or agai nst the surety bond 
executed by the warehouse operator. However, if there are claims not yet satisfi ed, the 
holders may need to join the Universality of creditors and go through the bankruptcy 
proceeding to satisfy their claims. Thus, the amendment of the age old bankruptcy regime of 
Ethiopia is also important for better protection of WHR holders. 

~ Signature of the warehouse operator is one of the essential elements to be inCOllJOrated in 
every WHR. To make such requirement compatible with the nature of electron ic rece ipts the 
term "s ignature" should be defined broadly. In fact the meaning of signature in existing 
legislations of Ethiopia is broad. Yet, it is recommended that the law gives wider meani ng for 
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term in a manner that clearly recognize electronic signature. In this regard, consulting the 
approach taken by the UCC may help . 

.. It is only Article 2834(2) of the Civil Code which explicitly recognizes pledgor' s re-pledging 
right on non-negotiable receipts. Since the WHR system Proclamation is silent on the issue it 
can be suggested that the application of the provision of the Civil Code extends to negotiable 
receipts too. However, in the ECX WHR financing scheme re-pledging is prohibited. Such 
prohibition is unjustifiable and the law should explicitl y recognize re-pledging right so as to 
increase the financing capacity of WHRs. 

,,> Generally the absence of centralized system for the regi stration of collateral makes secured 
lending difficult. In Ethiopia, except the Rules of the ECX, which make registration an 
integral part of the pledging process, no law clearly provide regi stration as a mechanism of 
perfecting security interests on WHRs. Hence, it is suggested that that law should recogni ze 
registration as a mandatory way of perfecting security interest on WHRs. To this end, a 
central, widely accessible and reliable regi stry system for both paper and electronic receipts 
is recommended to be established by law. The current electronic registry system of ECX can 
serve as a model to establish a national registry system. Registration has multifarious 
advantages. Among these one is its role in settling priority claims that arise following the re­
pledge of receipts. 

,,> The grounds for suspension and revocation of warehousing business licenses are not stated 
separately. This unreasonably widens the di scretion of the regulator. Thus, it is 
recommended, the law should put the grounds for each of the administrati ve measures 
discretely. It is also suggested that the maximum duration for suspension of the license 
should be stated by the law. 

,,> The WHR System Proclamation lacks clarity on the appeal right of parties aggrieved by the " administrati ve decision of the regulatory body. Hence, it is recommended that the law should 
spell out how, when and where a party may lodge an appeal against the decision of the 
regulatory body. , 

~ CUlTently, banks are perceived as the only lending institutions that may involve in the WHR 
financing scheme. However, given limited rural accessibility of Ethiopian banks, it is hardly 
possible to make smallholder farmers beneficiaries from the financing system in which banks 
are the only lenders. To tackle thi s limitation, the involvement of Microfinance Institutions is 
highly recommended. Pm1icularly, in Ethiopia, where there are well -developed regional 
MFIs, networking the WHR financing system with the MFIs deserves spec ial attention. 

'-> 
..;. Though ECX is operating warehousing business and issues WHRs it is neither licensed nor 

regulated in accordance with the WHR System Proclamation. FUl1hermore, other detail 
matters of the Exchange's warehousing acti vi ties are being governed not by secondary 
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legi slations issued in accordance with the WHR System Proclamation but by the intern al 
Rules of the Exchange that are issued pursuant to Article 12(10) of the Exchange's 
establi shment Proclamation. This is because it is bel ieved that Exchange is authori zed to 
operate warehousing business and issue WHRs as per Article 24( I ) of its establi shment 
Proclamation. Taking into account all these facts, it can be fai rly concluded that ECX is 
operating its warehousing business within a distinct legal framework exclusively reserved to 
it. However, in this Thesis, it is argued that there is no justifiable ground to exclude ECX 
from the legal framework of warehousing business provided by WHR System Proclamation. 
To maintain the uni formity of the legal framework for WHR system the Exchange should 
start operating its warehousing activates in accordance with the WHR system Proclamation. 
it is also suggested that due emphasis should be placed on building an integrated national 
legal regime of WHR system that is enforced by a single regu latory age ncy and uniforml y 
appli ed on all persons, including ECX, engaged in warehousing busi ness in Ethiopia. 
Accordingly, I recommend that Article 24(1) of the Exchange establishment Proclamation 

. should be amended to make ECX subject to the WHR sys tem Proclamation . , 

~ Currently, the WHR financing scheme designed under the umbrella of ECX is already 
launched. However the legal bas is to use the Exchange's WHRs for financing purpose is 
doubtful. The establishment Proclamation of the Exchange which authorized it to issue 
WHRs has also spec ifically stated the purpose for wh ich the Exchange may issue WHRs -
that is for the purposes of the Exchange's trading acti vi ty. Hence it can be concluded that 
ECX has a legal ground neither to issue Rules on pledge of WHRs nor to launch WHR 
financing scheme. Two alternative solutions can be suggcsted to rectify the problem i.e. 
either amending Article 24(1) of the Exchange establi shment Proclamation to allow the use 
of the Exchange receipts as co ll ateral for loan or putting all the warehousing acti viti es of the 
Exchange wi thin the lega l framework of the WHR System Proclamation. The wri ter favors 
the latter mainly because it promotes the establi shment of uniform legal framework for all 
warehousing businesses. 

~ The other tangible bottleneck of the WHR financing scheme that is r~ i sed by banks of 
Ethiopia is the Bills market Directives issued by NBE immediate ly after the lifting of the 
Credit Cap. The Directi ves is aimed at ensuring participation of all banks in financ ing of 
priority sector projects. However, similar treatment of all loans and advances disbursed for 
long and short term durations has brought probably unintended negati ve impact on the 
implementation of the WHRs financing scheme by discouraging short term loans. WHR 
financing system is normall y intended to facilitate access to short term working cap ital. 
Particularly in the ECX system the term of the loan can never exceed ninety days. Hence, the 
Bills Market Directi ves of NBE directly deters the expansion of WHR financing scheme. 
Banks very eager to palticipate in the ECX WHR financing scheme are now retreating back 
due to the Directives . Therefore, even if it wou ld be imposs ible to cancel the whole 
Directi ves, at least, the way the volume of the bills is ca lcu lated should be rev isited. 
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--'>Generally, effective implementation of viable WHR system in Ethiopia demands combined 
efforts of the government, lending institutions and the private sector. Primarily the government 
should focus on building an integrated nati onal WHR system uniforml y applicable for all 
warehousing businesses and avoid any exceptions including that of the ECX warehousing 
activities. It should also properly discharge its responsibility of creating conducive legal and 
policy environment that at tracts the private sector into the warehousing industry and rectify the 
current inclination of monopoli zation of the warehousing businesses by ECX.' This primaril y 

-.~ includes establishing competent regulatory body, considering the amendment of the ex isting 
proclamation of WHR system and pUlling in place secondary legislations faci litating the 
implementation of the proclamation. It is also recommended that the government should think of 
strategies enabling to decentrali ze the WHR system to regional level. Assuming that the current 
Directive of NBE will be rev isited sooner, lending institutions are expected to prepare clear 
internal Credit Policy and detailed Credit-Procedures for the new product i.e. WHRs financing. 
Given the strong legal protection of WHRs and the nature of the receipts financing system, 
lenders are advised to make their credit procedure as short as possible. They should also have 
qualifi ed staffs that are acquainted with the idea of Trade and Commodity Finance. Having all 
these things in place, the remaining important task will be wide range of awareness rai sing 
campaign to all stakeholders of the WHR system. 
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Annex - I 

I. Structured Interview Questions to Ministry of Agriculture 
1. Has the government recognized WHR financing system as part of its strategy to improve the 

agriculture sector? 

2. Are there efforts exerted towards implementing the system? If any, please describe! 

3. Do you think there is conducive policy environment promoting WHR system in E thiopia? 

(government intelv ention·in the agriculture sector) 

4. What about the legal regime? Is it enabling? 

o Are all legal instrwllcnts such as the regulation and directivc expected to be issued 

following the proclamation put in place? 

o Regulations by the council of Ministers - to facilitate the smooth/ proper 

implementation of the system (per Art. 45 of the proclamation) 

o Directives by the ll-finistry 

1. to determine the requirement for cooperative societies to carryon 

warehousing business (Art. 26(3» 

2. to determine the type and amount of bond to be executed by warehouses 

(Art. 31(1» 

5. Has the Ministry set standard for agricultural products? (per Art 33(1) of the proclamation) 

o Had you a say in the standard setting process of ECX as a regulator? 

o After all can ECX set st.~ndard? 

o \X/hat should be done for the future? Is it not inlportant to set national standards 

which are uniformly applicable across the nation? 

6. Does the ministry have specific department in it which is entrusted with the responsibility of 

regulating warehousing business? Or has it designated its power to another third party in 

accordance with the proclamation? 

7. is the ministry willing to delegate its regulatory power to private body such as reputed 

association, Exchange or others 

8. Are there persons so far applied to or licensed by the Ministry to operate warehousing 

business in Ethiopia? If no, what do you think the reason would be? 

9. Do you think the government (obviously the ministry is also in it) has discharged its duty of 

promoting and introducing the warehousing industry to the public in general and the private 

sector in particular? If yes, what specific activities were done in tlus regard? 

o Are there any special incentives reselved for inventors willing to work in the 

Warehousing industry? 

10. Have you ever licensed inspectors, classi fiers ... in accordance with the warehousing 

legislation? If yes, 

o How do you interpret "proo f of competence" 

o Is there a professional standard set by the lvfinistl)' as per Art 33(2) of the 

warehousing legislation? 

11. Is there model WHR prepare by the nunistl)' as per Art 41? If any can I get a copy of it? 
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7. is tile ministry willing to delegate its regulatory power to private body such as reputed 

association, Exchange or others 

8. Are there persons so far applied to or licensed by me lV1inistry to operate warehousing 

business in Etiuopia? If no, what do you thulk me reason would be? 

9. Do you think me government (obviously the minisuy is also in it) has discharged its duty o f 

promoting and introducing the warehousing industry to tile pnblic in general and ti,e private 

sector Ul particular? If yes, what specific activities were done in tius regard? 

o Are ti,ere any special ulCentives reserved for inventors willing to work in me 

Warehousing industry? 

10. Have you ever licensed inspectors, classifiers ... in accordance with tile warehousing 

legislation? If yes, 

o How do you ulterpret "proof of competence" 

o Is there a professional standard set by the Ministry as per A rt 33(2) of ti,e 

warehousing legisla tion? 

11. Is there model WHR prepare by me ministry as per Art 41 ? If any can I get a copy of it? 



• 

12. As a regulator has the ministry licensed ECX to operate warehousing business? If not, what 

is the legal base for ECX to operate warehousing business? 

13. Does it regulate the activity of ECX warehouses? 

o Have you ever visited ECX warehouses and make sure that dley are operating 

in accordance with the warehousing legislation 

II. Structured Interview Questions to Ethiopian Commodity Exchange 
1. Who are eligible to hold ECX issned WI-IRs? 

2. Can holder of a receipt get hard copy of it or paper receipt? If yes, have you ever issued 

paper receipt? If no, why not? 

o Article 9.2.1. talks abont the Depositol),'s audloritl' of printing copies of the receipt 

o Article 9.2.5. The E lectronic Warehouse Receipt may upon request be materialized 

into a paper warehouse receipt, according to the procedures of d,e Exchange Central 

Depositoq 

3. It is provided under the Rules of the Exchatjge (Article 9.2.3) that your receipts are 

negotiable. D oes it mean d,e Exchange never issues nonnegotiable receipts even if clients 

requested? Why or Why not? 

4. It is given that your receipts are negotiable; how are they negotiated or transferred from one 

person to another? 

5. Can holders negotia te (deal with) their receipts online? 

6. Can holders check audit trail or the status of their receipt online? \'ilhat about any od,er 

interested persum such as putential pledgees? How about the public at large? 

7. If it is possible to do that online, do you have a mechanism in place to assist computer­

illiterate clients? 

8. In the Exchange forum, is it the receipt or the underlying commoclity which is actually 

traded or transferred? 

9. What is the difference between exchange actor and Exchange member? 

10. Can I get ~e format of the ECX eWI-IR in use right now? 

11. I think yon have embarked on WHRs financing system based on the WHR system 

proclamation. The said proclamation provides d,at all warehouse operators shall be licensed 

to car1J' ori the business. Pursuant to the same proclamation and proclamation No. 

380/ 2004, MoARD is entrusted with regulatOl), power including issuance of license. 

o Has ECX got warehousing business license from the regulator? If not what is the 

legal base for its warehousing business? 

o Do you have any business relation with d,e ministry particularly in relation to d,e 

warehousing business and the receipt system? 

o Has the regulator ever visited your ·warehouses and check d,at you are operating in 

accordance with the WHR system proclamation? Why? 

12. Is there any provision of law authorizing ECX to carryon WHR financing activities? (Not in 

its internal Rules) 

" 



13. ECX has set standards for agricultural products traded all it. 

o \1(Ihat are the specific products for which standards have been set? 

o Does it done it by itself or how? 

o Article 33 of the WHR system proclamation gives the power of setting standard to 

the regulator (indeed not alone but in close consult.~tion with relevant public offices). 

Is tilere any legal ground for ECX to set such standard? 

14. Is it possible to re-pledge a WHR? Why? 

o If it's not, what is exactiy the reason on your part not to allow re-pledging? 

15. Can a holder get a receipt Witil smaller denomination (Art-6(6) of WHR system 

proclamation)? 

16. What is tile status of ti,e Guide Book for Bankers (Haboballk, 20/Oj? Is it legally binding 

document which is in force right now? 

17. How many banks have agreed so far to finance ECX issued WHRs? Can I get the name of 

the banks? 

18. Have they" started financing? Why? 

19. If they financed, how many receipts were pledged so far? Can I get ti,e list of ti,e borrowers 

and the lenders? 

20. Why do you think other banks showed reluctance to sign the agreement for financing 

WHRs? 

21. Do you want to work with MFIs? Can't they participate in the system as a financer? Why? 

o If yuu are .interested, are there efforts exerted to attract theln to the systetn? 

22. The Guide Book (mentioned above) states that ECX members & clients, producers' groups 

& co-operatives union, cO.lll1nerciaL fanl1s and traders can involve as borrowers. 

o To access finance pledging the receipt tile borrower has to be holder of a receipt 

issued by ti,e Exchange. Can all these groups be holders? 

23. How can a pledgor of a receipt sell of tile commodities covered by ti,e receipt in case where 

the borrower defaults? 

24. Is there any legal challenge faced by ECX while attempting to inlplement ti,e WI-IR 

financing system? 

III. Structured Interview Questions to Banks 
1. What are the major forms of collateral your bank accepts to give loan? 

2. Do you get registered your contracts of pledge? (is there any legal requirement) 

3. Do you accept WHRs as collateral? 

4. Does WHR have special advantage for lenders as compared to other collaterals? What is 

tint? 

5. Have you ever provided loan against WHRs? If not why? If you have provided: 

o How many receipts have you financed so far? 

o Who are the borrowers (from which group are they) 

6. D o you have clear internal credit policy and detail credit procedure which is endorsed by the 

management and disseminated to the concerned staff (working on credit)? 



7. How do Y:>U manage risk related to WHRs, for instance price fluctuations 

o Do you have qualified staff with adequate understanding on the ECX system and on 

the trade and financing of commodities? (such staff is believed important to morutor 

commodity prices on daily basis and trigger top up clause when necessaq) 

8. How do you determine ti,e face value of the receipt? 

9. How many percent of the value o f the receipt is released as a loan? 

10. In case of collaterals how many percent of the collateral do you lend? 

11. The Ethiopian law (Art. 2834(2) of the Civil Code) allows the pledgor to re-pledge his 

property again? 

o Have you ever experienced this? 

o What's your stand on the right to re-pledge? 

12. What's ti,e possible problem on your part if a receipt you hold as a security is re-pledged to 

another person? 

13. If ilie right to re-pledge is allowed wbat would be tile best mechanism for settling priority 

issue? 

14. Would registration of pledge be the appropriate mechanism? What are tile pros and cons of 

registration for you? 

15. In case where a borrower defaults on loan secured by a WHR ilie lender can sell off it after 

fifteen days from tile date of payment indicated in tile default notice. However, the period of 

tinle to be fixed in tile notice for payment is not indicated in the proclamation. How do you 

fill tius gap? Can we lise Article 3 of the foreclosure proclamation (97/98) which provides 
jar a minimum of 30 days? 

IV. Structured Interview Questions to Ethiopian Grain Trade 
Enterprise 

1. How many warehouses tile Enterprise owns tilough out ilie country? How do you explain 

their distribution? 

2. For what purpose does tile Enterprise use ti,e warehouses? 

3. Does tile Enterprise render simple warehousing service or in other words does it store 

commodities belonging to otilers? 

4. Have you ever tilOught of or made efforts towards embarking on activities of \'{lI-IR 

financing system? 

5. Is iliere a plan for that? Why? 

6. Does tile Enterprise establislling proclamation allow tius? 

7. Given tile huge nwnber of large size warehouses ilie E nterprise owns iliroughout the 

country, don't you iliink you ilie entelprise has huge potential to engage in ilie activities of 

WHRsystem? 
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tabli shment and Operati on of Na ti ona l Bank o f Ethio pia (N BE ) Bi lls 

r , , . . , ' r _ ' "_ ., ;. ~ l; ; : 

~p;a ('--iBE): 

?I'ea s, all banks shou ld pani cipate in the financing of priori tv sec tor projects to hring 

tinable economic development: 

,,' ca s, the purchase and sale ofNBE bill s constitute a key part in achieving the objecti\-e ; 

N, THEREFORE, in acco rdance \Nith powers vested on it by articles 5(3,4) and 27(2) of 

,ationa! Bank of Ethiop ia Establi shment Proclamation No, 59 112008, the Nat ional Bank of 

Jpia, (hereafter the NBE), has issued these directives , 

' I 

·rt Titl e 

'hese Directives may be cited as "EstablishmeI1l and Operation o f National Bank of E!. hi opia 

Iills !Vlarke l Directi\es No, MFA'N BEBILLS/OO I 120 J I" , 

cle 2 

initions 

~ r the purpose of Ihese Direcli\'es, unless thc contcxt PI" ) \' Ide, o the;wise '· 

"?\,BE bIlls" mean long-:erm obligation of the Nallomd By oj Ethlop]a 

maluri[\' period of 5 (fi\'e) \ ears and sold 10 all banks , /\ .;\J\,,.,<~~}. 

/' I " 



Ethi,)pia and Dc'.-el o pmelll Bank of Ethiopia. 

:\BE Dircctil 'c :\ c" S UIJ -1 3120113 . 

including olTrdran Llcilities during 3 specified peri od o t' t i l11~ bl' a b3nk to all economic 

seClOrs except the r eder:tI Government. 

6 "O\'erdraft di sbursc ment" mean 3\'erage of e"er:: Tucson" s ow rdraft outstanding 

balance ol'er a gi,'en period of time , say a month, a quarter or a year. 

7. "Face value" means apparent wonh, or the nomi nal value that appears on the face of a 

bills. 

8. "Maturity date" means pe ri od over NBE bills are completed or become due, [f maturities 

fall on weekend and/or holidays NBE bill s shall be redeemed on the next working day, 

9, " Issue date" means the date on which the bill s are issued . 

10. "Settlement " means comple tion of the transaction bv deltvenng the reqUIred bilis and/or 

funds, 
~ f ' 

II. "Senlemelll date" means the deadline by which a purchaser of the bills l1lust pal' for what 

has been bought and the sel ler must del iver the certificate for the bills that has been sold. 

12, "Fiscal year" means the period from July I of a year to June 30 of the follolling lear. 

13 . "Rollover" means tl ~ c bills rene\\;al request to be Illade before maturitl ' date , 

.rticle 3 

upply of NBE Bills and Eligibility Criteria 

I . Banks sha ll buy the bills :dloned to them as per A rt ic le 4 of these Directil'cs. 

The ', o lul11e of bill s to be suppli ed shall depend so klv on the amount of nell' Ie, ans and 



... alar __ 

, 
'. 

A. A. wDlveni­
..... N~.­

• tid • .,\. 

o Purch ase NB E Bi ll s 

.Jsing the report fornL.!t in Annex ] of these Direct:':;,:, :; '.'.-ithin 1 ~ d<1Y' f1!"te r the end {}!'thl.: 

reference month_ 

Each bank shall ca!c ubte its o\\-n allotment based on 1l10111hh- piJn 01 loans and ad \3nces 

disbursement. The applicable ratio for the allo tment shall be 27 percent of such 

disbursements_ However, the ratio may be re\-ised b\- the National Bank of Ethiopia when 

necessary. 

The senlement date for the purchase of the bills shal l be 3 (three) clays after the end of the 

transaction date_ If the settlement date falls ori weekends or holidays senlement shall be 

If the actual disbursement during a month is hIghe r (or lower) than the planned 

disbursement, the di ffere nce iq allotment shall be considered in dec iding the allotment for 

the nex t month_ 

Banks sha ll submit a lel1er of authorizari on permitt ing the Nal.ional Bank of Ethiopia to 

debit I_heir Payment and Settlement ACC(1Ui1t fo r the balance of the purchased bills by 

lnC!n l . 

fication 

The !':BE shall nOlifv ba l1ks in 3 predesigncd f0rm:ll about ItS d"ductlon of the ,;\lotmem 

accoun t is debited_ 

,,-BE shell notify payment of interest rale accrlleJ '.\11 the b,l h Jnd credit their ),<1\-l11ent 

-, 

, , 



e 6 

J l " ;P;':~ 

. , 

lh~ "BE s!~a ll pay the tl1tcrcst <tcerued un the bills un .:f:n:.ul b~15i .). 

Ie 7 

" and Transferability of the Bills 

NBE bills shall be issued to banks pursuant to A rti cle 3 .2 ancl A rtic le 4.2 of these 

Directives. 

The bills shall be issued to each bank on monthly basis. 

Notwithstanding Article 7(2) NBE bills to be issued for fiscal year 20 10/20 II shall 

~--=~
~-.... ~ 

retroactively apply on the previous eight months starting July I , ~Q. 

A bank ma\ transfer it s oi!" t':. ano,her bank b, c :d0r,er., ~;; ! ~l~ t!1e back of the bills 

itse lf. 

A bank may use the bills as collateral for any agreement to be made with domestic banks 

inciudingiNBE . 

, . A bank may alTange with NBE to ho ld the bills in safe custody on its behalf. 

:icl e 8 

dernption 

I. On the maturity date as specified on the bills llsel!", the bIlls shall be redeemed anJ 

credited to the Payment and Settlement account at NBE. 

The NBE shall verify the bill s before redemption. 

-
J 

of Issue In acco rd,mce \\ llh Art icle 7(5) shall ~~~}~le.t~~_-\J:~.~>~ for vellficallon to the 

",BE ' \\0' days before the elate oimatulll);;lfV)-,'< . ' . 

I ) : '.' 
P <J g e 

' .. 

. ~<;~~'?;~~~.~~~~. ~ >~ / 



-. r-.l<.Hurin::; bill s so presc!1l~d shall be signed \\ ilh til e aUlh'Jf tZ::d ~ igJ1::!lUrc(s) t)f the laS! 

· j - ' ,-~~ . ... ~ •• -

ticle 9 

·ll over In struct ion 

I, Banks may author ize the NBE to roll over their bill s at the m at urit \' date, 

2, I'ursmnt to ,-\rticlc 9(1 ) of these Directil 'es, the ~I3E mal' I,,,ue lle\1 bill s \lithlll t\l'u 

days upon recei ving ro ll ol'e r instruction from bank s, 

3, The principal amount of the bills shall be pa id a t the end of the maturity period if no 

roll o \'er instruction is obtained within 10 (te n) days before the maturity date of the bills, 

ticle 10 

ss of th e Bill s 

I , In the event of an NI3E bills being sto len, lost, mi sla id , defaceu or damaged, the holder 

shall in/arm the NBE in IITiting with a fli11 statement of the ci rcumstances immediately 
" 

af1er the loss is discovered, If theft or malpractice is known or suspected, it shall al so 

inform the po li ce immediately, 

-, No duplicate of such NBE bills shall be issued , But lI'here the ~BE is satist]"'li, aiter due 

enquiry and (in its sole di sc retion) the deposit with it of sworn statements and 'or a 

suitable and acceptdble fo rm of indemnity against any other person establisl~;n£ a claim - -
to be the rightful holder of the bills, it may pay (o n or after rhe matum:. date) the 

redempti on money due on the bills to ~4nmel c ial bank \\hom It considers, after such 

enquII\, to be the nghtful holder ~(~J':-'~:-"::" " ~" 

, I ' -

I 

o ag e 



~rti c l e 11 

.. ,. I , '._ I _ 

,llF . 

\ rti cle 12 

)e nalty 

,n)' bank engaging in any fraudulent activities when reporting the fresh loan disbursement 

mount or the allotment amount or in transfening the bills or any other activi ties agains t these 

lirectives shall be punishable in accordance wi th the circumstance of th e case in A rticl e 26 of 

iBE Estab li shmen t Proc lamation No. 59112008. 

,rticl e 13 

lapplicable Laws 

n)' directive"which contrRvenes with these Directives shall have no legal force on 1l1atters 

cO \'ided for in these directives 

.rticl e 14 

ffective Date 

1ese Directives shall enter into for('c as of the 4th day of April 20J J 

. --

P age 



"_,, 1: r,eportil1g FormJt for th e NBE Bil ls Allotment for BJnks 
" I l h ,' 1I ,lnk: ~". __ _ _ _ _ 

,\ df !J 1',IHH :'CI1\!.'n t: xx tu xx, xxx>: 

: 'I '.btl l \ 

I' l l! 

>l \ 0.11 

'Ilw n t PI,III fu r the 

cedin l:: M onth 

A 

-- I Overdraft lO,lll 3/ 

I -----

A(lual Disbursement in the 
Preceding Month 

0 
Tefm loan Overdraf t Loan 3{ 

[" , IS lo r Deficits) of Actu al 
Dis!.; u .sement Over the Plan 1/ 

C --

-

--

--------
Oi sbu rsement Plan tor the Ne KI 

Month -
0 

Term lO.111 Ovcrdrdfl Loan 3/ 

- - - -" "I,ll I'd ,H ,le lll"l di sbUl$t!ll1cnt d uring t he preceding m onth (Column B) Il' ss the pl<lrl for the same month (Colu illn ,"I) . I!.u l.l !i'd .IS (( I\)) :<E/1 00. pr ovide d that the two mont hs arc in t he same f l\( al yC.1r. 
'-[lh. l f! hl,ltl to be (Ullll.w tcd as per An nc x 2. 

,1., 01 I I'. 

'l ex 2: Reporting Format for Ove rdraft Disbur sement 
.. u l lh e !I dllk. 

·,1 o f \.l i~ bur~C!I1lC!nl : XX to XX, XXX X 

" lo! d inl! 
'H Jl I\h 

"l'~'.~ 

I : ) 

1'." ",1 h~ 

lill I!' 

~ 

--
We e k 1 

(2) 

._- ----_ .. --

Wee k 2 

131 

------------

(In n!lll~o 'l5 of Birr) 
Tuesd ay's Balance 

We ek 3 Week 4 

1'1 151 

'. l I \!fl'! t o t ile nWnlH!1 of Tuesdays duril1g t he month under considera ti on 

- -
we ek 5 

r,1onth Average 

161 
(7 )= (2 + 3 t4 +5+(6));'1 

151 1/ 1--
-

----- -----
Ap pr oved lly' 
Signature : ____ _ 

0;1 1 e: ____ _ 

(III mi/llOllS vf Birr, 
A11 0 1' 1l en Allotmen t Amoun t 

1< .Hio Ap p i , d (urlt~nl Per io d 2/ Cumulativ e Sto ck 
( , 

G 

-

- -- --

/\pp roved [' V 

'.>11',0..11111 ,. ----- - ------' 
DJle' 

- -, 
Over dra fT 

, 

D, sbu rS CII ,e n! 

IHI ~ (711i I 
-

-- - _._- -

., .. ~-: 
. d~ ·;~ ~ 2 

I d' : ~ 

"-i ~-' " , 1'-, , p ~.,;. 
I " <;:' / 

" &' 
' . 

~! \ ~ 
. " 

~-.~ . 

-'. " 
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