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Abstract

Causation is a fundamental component of insurance law. Causation in insurance law is an area where
courts continuously experience difficulties. Causation is a crucial issue in ascertaining whether certain
loss or damage is caused by a risk covered by an insurance policy. As an important principle of insurance
law, the principle of causation is of great significance for determining whether an insurer should assume
insurance liability. Many times, it is impossible to come to consensus on the liability or non-liability of
the insurers and the insured; this is often the case where the causation of the peril is in issue. Insured’s
desire indemnity against the risk of certain types of losses; insurers issue policies which provide such
indemnity in the event of certain perils, often with other perils being specifically excluded. Any coverage
provided by the policy is contingent upon there being a causal connection between the loss, and a covered
peril. In insurance law, it is recognized that loss or damage may be the product of multiple causes. A
particular action or state of affairs may be serially or sequentially give rise to other factors, which may
ultimately produce a loss; also, independent factors , neither of which is sufficient in itself to cause a loss,
may do so when combined. Now, in insurance law, for the insurance company to be made liable first of

all the cause of loss should be looked upon.

The area of different insurances seems old but the concept of proximate cause in these areas, especially
in Ethiopia, is a new and upcoming concept. In this research paper, critically examines causation under
Ethiopian insurance law and the application by Ethiopian courts with an emphasis on motor vehicle
insurance to have a precise understanding about how Ethiopian courts treat causation. The most frequent
type of issues which courts face when they deals with insurance cases is whether a risk cover by the
policy caused the loss, because before an insured can recover from his insurer for the loss he has

sustained, it is necessary to determine the cause of the loss.

Finally, this research paper examines the impact of our legal system's lack of a rule of causation. The
researcher proposes a legislative action to be taken to bring forward a solution for settling causation

disputes in insurance cases and lacunae of law.



CHAPTER ONE

1. Introduction

1.1 Background of the study
In modern societies insurance is a backbone of economy. Risks are inevitable in business

activities. Business cannot afford to take all risks without a mechanism to share the risk
systematically with other business that face similar risk.> The primary of function of insurance is
to equitably distribute the financial losses of the insured. That means providing a financial
support to business to cover their losses from uncontrolled and unavoidable risks using the fund
built up by the contribution of all the members.? This benefits both the insured and the insurer.
The insured feels secure that he will be protected from the insurance fund and this gives him
freedom from anxiety. The insurer benefits from investing the fund.® When losses do occur, the
policyholder expects to be compensated by insurer when the type of loss incurred falls within the
scope of the provisions of his or her policy. The most important part of insurance is
determination of the risk.’

Most of the problems seen in insurance transactions revolve around indemnity and causation. In
insurance causation is a fundamental principle.® Causation in insurance law is an area where

courts continuously experience difficulties in determination.

In insurance law a causal connection between the peril insured and the sustained loss must be
shown in order to establish the existence of liability of the insurer. If the insured seeks to claim
from his insurer for the loss he has sustained he has to show that the loss was caused by the
particular type of peril covered by the policy. The aim of this thesis is to show the practice in the

law of insurance particularly in courts in relation to the rule of causation.

! Ethiopia Insurance Corporation, Effective Risk Management, MEDIN ,Jan. 2016,at 39

> AVTAR SINGH (Dr.), PRINCIPLES OF INSURANCE LAW (LIFE-FIRE-MARINE-MOTOR & ACCIDENT)
(7th ed.2004, New Delhi, India), at 4

*1d

* Mark Y.Umeda, Concurrent Proximate Causes in Insurance Dispute: After Garvey, What Will Policyholders
Expect? 29 SANTA CLARA L. REV.,423 (1989), http:// digitalcommons.law.scu.edu/law review/vol29/iss2/6

® ETHIOPIAN INSURANCE CORPORATION, Supra note 1

® Helen Johansson, Causation In Hull Insurance A Comparison Of English And Nordic Marine
Insurance(2013)(LLM dissertation, University of Lund), at 5 http://lup.lu.se
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1.2 Statements of the problem
Causation is an essential element in any action because it proves that there is some reasonable

connection between the defendant’s actions and plaintiff’s damage. As a result, a major issue in

insurance contract analysis is the question of causation.’

The following are some of the problems stated that triggered the researcher to conduct a research
concerning the problems related with the rule of causation under Ethiopian insurance law. The
Ethiopian commercial code does not include provisions on rule of causation in insurance law.
The primary issue regarding causation in insurance is when several perils causing the loss when
not all the perils are insured under the same policy, or when a peril is uncovered or excluded. In
this situation the question arises as to where the loss should fall or which underwriter will be
liable to compensate for the loss. As a result, in court cases, it has created complicated problems
in Ethiopian courts in deciding the issue of causation, and judges do not raise and address the

issue of causation properly. This issue prompted me to undertake this study.

Difficulties in settling cases arise where concurrent proximate causes contribute to the insured’s
damage, but where one of the causes of the damage is specifically “excluded” under the
insured’s policy and another is “covered” under the insured’s policy. Insurers often refuse to
compensate for loss because one cause is specifically excluded. Conversely, the insured insists

on coverage because one of the causes of the loss was covered under the policy.®

There are three essential questions in any legal inquiry as to whether an insured’s loss is covered
by their policy.? First,” how did the loss happen? “Second,” if multiple forms of insurance are in
effect, which if any cover the loss?™® “Third “if there is more than one cause of the loss, is there
any coverage?”™' Causation is a legal issue often implicated in answering the third question. In

the final category of coverage issues, when multiple perils combine to cause a loss and not all

"Y.Umeda ,Supra note 4 at 433
8
Id.
° Randall L. Smith & Fred A. Simpson, Causation in Insurance Law, 48 S. TEX. L. REV.305,306(2006)
©1d.
"d.



perils are covered, courts in most jurisdictions decide whether the covered peril is remote cause

of loss or a direct, efficient, dominant or responsible cause of loss.*?

In the Ethiopian context, particularly in relation to insurance law, there is no provision which
governs causation enacted by state. The current Ethiopian insurance law with respect to
successive or concurrent causation in insurance offers no predictable answers. The 1960
Ethiopian Civil Code doesn’t contain provisions on causation. But the Commercial Code of

Ethiopia attempted to have some provisions like Art.663, 664, 665 on the subject.

1.2.1 Research questions
» How do Ethiopian Courts treat the issue of Causation in insurance cases?

» How do Courts apply the principle of causation to assist judges in making consistent
decisions?

> Do the Ethiopian courts raise and determine properly the issue of insurance causation?

» s it possible to use the provisions on causation which are in the Criminal Code to

regulate causation matters on insurance though analogy?

1.3 Objectives of the study
General objective: - to critically analyze, understand and demonstrate the implication of

causation by Ethiopian courts.
Specific objectives: -

» To clarify causation based on court decisions

» Examining the relation between the provisions of the Criminal Code and to Commercial
Code in relation to causation

» Understand the implementation of the principles of causation in insurance by courts in
Ethiopia.

» To gain knowledge about the rule of causation and practical use of this principle in our
country courts and insurance business.

» To put forward recommendations for policy decisions making.

2Banks McDowell, Causation in Contracts and Insurance,20 CONN.L.REV.,570(1987-1988),
http://heinonline.org/HOL /Licence
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1.4 Significance of the study

The research will be contribute to theoretical understanding of the concept and to shade light on
the legal and practical problems on the rule of causation in insurance in Ethiopia. With regard to
knowledge, significance of the law of proximate cause is immense in insurance business. Many
real life cases with multiple or linked causes of losses are resolved in light of the doctrine. The
research aims to streamline insurance causation analysis in order to promote more consistent and
holistic results in insurance coverage disputes. The research will contribute a body of knowledge
to literature on the rule of causation in insurance areas in Ethiopia. To this end the final thesis
may also be used as a reference material for interested researchers, who may focus on similar or
related topics for further research and will serve as an awareness of creating paper discussion

paper an extensive among all interested stakeholders in the area.

1.5 Limitations of the study

In the process of conducting a research the following limitations are expected to happen. Firstly,
problems relating to the prevailing circumstances relating to Covid-19, difficulty in data
collection process concerning its accessibility, especially the data, which would be collected
from the courts and insurance companies. In addition, since the area of the research is new,

unavailability of data on the subject.

1.6 Scope of the study

The study is concerned with assessing rule of causation under Ethiopian law of insurance
particularly is discuss the legal and practical problems that have cooped up due to of the absence
of causation provision in the Commercial Code focus on Causation in motor vehicle insurance.
In doing that, the study deals with the problems exist in courts when deals with insurance cases
on the issue of causation. In doing the research, rule of causation in insurance law of some

jurisdiction have been dealt with for the purpose of comparisons.

1.7 Literature Review
Since every event is the effect of some cause, causation is indeed a significant part in the law of

insurance.’® Causation issues frequently dominate insurance coverage disputes.** When solving

3 E.R.HARDY IVAMY, GENERAL PRINCIPLES OF INSURANCE LAW 380(5™ ed.1986)
Y Erik S. Knutsen, Causation In Canadian Insurance Law, 50:3 ALBERTA LAW REVIEW 632(2013),
https://www.researchgate.net/publication/254924862
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challenging insurance causation questions, it is important to understand the primary purpose
behind any causal language at issue in an insurance policy.® In insurance law, “doctrine of
causation” refers to the legal principles that underscore how the cause of peril is determined.
How does one analyze the logic of cause and effect under an insurance contract? When an
occurrence of a peril befalls the insured, the insurer shall pay the indemnity, as agreed upon in
the contract. However, how does one determine precisely the occurrence of a peril? For instance,
if a firm owner’s insurance policy insures against the peril of fire, but excludes peril due to
lightning strike; and then, a lightning strike causes a fire which subsequently burns down the
firm, then how does one determine the cause of loss? Does it constitute loss due to fire, or due to

lightning? The answer to such a question concerns the doctrine of causation in insurance law.

Indemnification by the insurer is given not against the occurrence of the covered peril, but
against the loss of or damage to the subject matter insured causally linked to perils covered in the
manner required by the contractual terms of the policy.'’

Causation is used to delineate payout triggers for insurer by attempting to define finite instances
of insured and uninsured losses. Causal language can be located in a coverage clause or an
exclusion clause. Because it is often a much nuanced exercise to describe in an insurance policy
precisely how insurance causation affects insurance coverage, courts have had much difficulty
determining how insurance policies use causation to control insurance payouts. A coherent and
predictable process for sorting through this causal inquiry would help to unify the jurisprudence
and streamline the costly litigation around insurance causation issues.®It is fundamental that the
insurer is liable only in respect of losses that are caused by a risk insured against under a
policy.™ It is a fundamental principle of insurance law that, in the absence of a clearly, expressed
intention to the contrary, the insurer is only liable for a loss proximately caused by the peril

B d.

16 Michael Gavin Johnston, A General Overview of Causation in American Insurance Law, 7 GLOBAL JOURNAL
OF POLITICS AND LAW RESEARCH,31 ( Apr.2019), www.eajournals.org

Y HOWARD N. BENNETT, CAUSATION IN THE LAW OF MARINE INSURANCE, IN THE MODEM LAW
OF MARINE INSURANCE 173 (D. Rhidian Thomas ed. 1996)

8'S. Knutsen, supra note 14

¥ M.B.GOPALAN & M.B.RAGHAVAN, FIRE INSURANCE (LAW & PRACTICE)208(1St ed.2002)
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insured against.”> The concept of proximate or legal cause therefore involves a limitation of

liability for public policy reasons.?

A loss may result by combination of different causes, but for insurance the insured cause must be
selected.? Thus, the question of causation becomes relevant where there are two or more causes
of loss, one which is covered by a policy and one of which expressly exempted.?®

The insurer is liable only for those losses which have been proximate caused by the peril insured
against. This is due to the fact general rule of insurance law is that only the proximate cause of
the loss, and not the remote cause, is to be regarded in determine whether the recovery may be

had under the policy of insurance.?*

In order to provide alternative solution to these problem different theories have been applied
from sine quo non, which may attribute a single act to the whole world, up to synchronized
theories of the time. Through these process judges on their own have been rendering different

decisions on issue of causation by applying different theories and common sense.?

In Ethiopia insurance law there is no clear causation principle used and no provision which
govern causation matters. A research paper for LLB degree by Abdissa Midekisa®® done on the
issue of causation but this thesis not deals with Ethiopian insurance court cases and practice. In
that time the number of insurance company was low and the insurance transaction in the
economy is minimal. In this research, the writer broadly analysis the principles causation and
court’s decision on issue of causation, interview with insurance bench judges and insurance

employee with comparative analysis of foreign cases. In addition to this the writer raises the

“peter Hevenga, Insurance Contracts, Exception Clauses and Causation , 3JOURNAL OF SOUTH AFRICAN
LAW , 596(2004)

2! peter N. Swisher, Insurance Causation Issues: The Legacy of Bird v. St. Paul Fire & Marine Ins. Co., 2NEVADA
LAW JOURNAL, 355 (2002) http://scholarship.richmond.edu/law-faculty-publications

%2 JONE BIRDS ,ESSENTIAL BUSINESS LAW INSURANCE51-52(1976)

2 MC-KUCHAL, MERCANTILE LAW,496(2"ed .1981)

% RAOUL COLINVAUX, THE LAW OF INSURANCE 60(5™ ed.1970)

“MALCOLM CLARKE, CAUSATION IN INSURANCE LAW,285(1983)

% ABDISA MIDEKISA,_Causation in Ethiopian Insurance Law a Practice Oriented Analysis: (1991) (unpublished
LLB. Thesis, Addis Ababa University, Ethiopia)
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necessity of having provisions on rule of causation in insurance law and comment to regarding

the application of provision of the criminal code on rule of causation in insurance issues.

1.8 Methodology of the Research

This research is predominantly a doctrinal inquiry that is aimed to analyze relevant legal
provisions and court decision on causation in respect of property insurance. A non-doctrinal
method is also employed to expound some practical issues related to the research. To achieve
such objectives, a qualitative approach of data collection has been employed as it is more
appropriate to explore the experiences and attitudes of participants. The research has made use of
interplay of both primary and secondary sources of data.

As primary source of data court cases, laws and interviews are used. In order to analyze the law
governing the subject matter at hand, explanation of relevant provisions of laws and legal
analysis has been conducted. As explanation of laws alone cannot show the practical
applicability and significance of rule of causation in insurance, 3 insurance experts and 6 judges
is held to solicit their attitudes and experiences. Participants of the interviews are selected on the
basis of purposive (judgmental) sampling method taking into account their expertise, position,
knowledge and experience in the area. Cases are not arranged based on the fact in issue in courts
as a result the writer data collection is based accidental (convenience) sampling. In conducting
the interview, a semi structured type of interviewing is undertaken because such approach allows
the researcher to be consistent and flexible in asking questions with a view to probe important
data.

The secondary sources of data that are reviewed in this research are literatures and form
insurance policies. Literatures such as books, journal articles and other research results which lay
the conceptual framework of liability insurance and the general applicability of causation are
utilized. Finally, data are analyzed based on their nature. Thus, the analysis of laws and court
decision are carried out taking into account the basic principles of laws. The data collected will

be analyzed using comparative and thematic analysis techniques.



CHAPTER TWO

2. General Over View Principles of Causation in Insurance Law

2.1 Understanding Risk

We live in a risky world. Forces that threaten our financial wellbeing constantly surround us and
are largely, outside our control. Some people experience the premature and tragic death of a
family member, loss or destruction of their property from both manmade and natural disasters.
There are other groups of people that are exposed to the traumatic effects of liability lawsuits

despite the fact that there has been no accident.?’

2.1.1 Meaning of Risk

Insurance is a contract under which an insurer undertakes to protect an insured from a specified
loss if it occurs.’® An insured is afraid of loss which is called the risk of loss and an insurer
undertakes to indemnify him from the anticipated loss if it occurs for a consideration called
“premium”. Except in relation to compulsory insurance schemed, the law does not always
compel a man to insure but if he desires he may be covered in respect of all or certain risks
which he wants to be covered by insurer. The insurer fixes the premium according to the nature,
quantity, quality and probability of the risk desired to be covered by the policy.?® The life blood
of an insurance contract is the risk it deals with determination.*® The determination of the
dimensions of the risk covered by an insurance contract is important to both parties. It is
important for both the insured and the insurer because it enables them to determine the exact
extent of the risk covered by the contract. Risk remains a risk until the happening of the
contingency.®* Once the contingency happens, it becomes a definite loss and it is for this loss that

insurer has undertaken to indemnify the insured.*

2 THE INSTITUTE OF COMPANY SECRETARIES OF INDIA, INSURANCE LAW AND PRACTICE (Study
material) (July, 2014)at 1, www.icsi.edu

% K SN MURTHY & KV S SARMA, MODERN LAW OF INSURANCE (Lexis Nexis, 4™ ed.2002, New Delhi,
India) at 87

#1d.

% MURTHY & SARMA, supra note 28

3.

% 1d.
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2.1.2 Scope of Risk

The risk covered by a policy, as well as the extent of insurance provided by the policy, must be
precisely known to both the insurer and the insured.*® This will define the extent of the risk that
the insurer must assume in order to charge the required premium, as well as show the insured
whether he has adequately covered the risks that should be covered.>* If he hasn't, he will need to
purchase extra policies to make up the difference. It is open to the parties to agree to extend or
limit the insurer's liability in respect to the operation of the risk.*> The insurer indemnifies the
insured only for losses caused by the peril insured against as the direct and proximate cause.*

2.2 General Principles of Insurance

Insurance contracts are subject to the commonly acknowledged principles of general insurance.
A number of legal principles apply to insurance contracts. These legal principles basically arose
from Cases laws, but at times are confirmed or even modified by statute or policy conditions.*’
Thus, the principle of insurable interest, utmost good faith, indemnity, subrogation and

proximate cause are applicable to all insurance contracts.

2.2.1 Principle of Insurable Interest
In simple words, the insured must have an interest in the preservation of the thing or life insured
and has insurable interest in the financial loss that arises when he has to pay damages under the

law.8

For a contract of insurance to be valid, it is not enough that the parties to it are competent to
contract, that it is made with their free consent and that the consideration is lawful. It is

necessary in addition, that the insured has insurable interest in the subject-matter of insurance.

Insurable interest means an interest which can be protected by a contract of insurance. This

interest is considered as a form of property in the contemplation of law.*°

* SINGH, supra note 2 at 91

¥1d.

*1d.

¥ MURTHY & SARMA, supra note 28

¥ SINGAPORE COLLEGE OF INSURANCE, BASIC INSURANCE CONCEPTS AND PRINCIPLES, (5th ed.
Oct., 2016)at 60

*® THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA, PRINCIPLES AND PRACTICE OF
GENERAL INSURANCE (4th ed. Oct., 2008) at 231,http://www.insuranceicai.org

% SINGH, supra note 2 at 74
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2.2.2 The Principle of Utmost Good faith
Insurer knows nothing and insured knows everything is the rationale behind “good faith” in all
contracts of insurance.*" A contract of insurance is a contract of uberrimae fidei, a contract based

on utmost good faith.*

It is fundamental principle of insurance law that utmost good faith must be observed by the
contracting parties. It is the duty of the insured not only full and adequate disclosure; it is his
duty to disclose correct facts relating to contract.*® This principle applies to all types of insurance

contracts.**

2.2.3 The principle of Indemnity

The insurer’s liability is limited to the actual proven loss.* The policy will indemnify the
insured to the extent of damages and costs awarded, and legal costs incurred, subject to limits of
liability.*®

Indemnity means security, protection and compensation given against damage, loss or injury.
According to the principle of indemnity, an insurance contract is signed only for getting
protection against unpredicted financial losses arising due to future uncertainties. Indemnity
doesn’t apply to all contracts of insurance. The principle of indemnity is a well-known legal principle that

underlines all types of liability insurance.*’

2.2.4 Principle of Subrogation
In insurance law subrogation is the name given to the right of the insurer who has paid a loss to
be put in the place of the insured so that he can take advantage of any means available to the

insured to extinguish or diminish the loss for which the insurer has indemnified the insured.*®

“ MURTHY & SARMA, supra note 28 at 59

* GOPALAN & RAGHAVAN, supra note 19 at 55

“2 RAJIV JAIN, INSURANCE LAW AND PRACTICE, (1% ed.2001) at 2.9

* THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA, supra note 38

“ KRISHNAN, LIABILITY INSURANCE(Insurance Institute of India,2™ ed. 2005) at 10
** GOPALAN & RAGHAVAN, supra note 21 at 247

* THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA, supra note 38

" KRISHNAN, supra note 44 at 9.

*® SINGH, supra note 2 at 82
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Subrogation is described as “stepping into the shoes of another” and is applicable only to

contracts of indemnity.*°

To enable the insurer to become entitled to the rights of subrogation the three important
requirements are; (1) the policy must be an indemnity policy (2) the insurer must have fully
indemnified the insured and (3) no exclusion in the policy preventing the insurer from claiming

the right of subrogation.®

2.2.5 Principle of Proximate Cause

The doctrine of proximate cause is applied to ascertain whether or not the insurer is liable.* The
doctrine which we know in law as Proximate Cause is based on profound principles of logic, and
its proper application by the courts becomes of constantly increasing importance in the
complications of modern civilization. The rule is reflected in the well-known maxim, “In jure
non remota causa, sed proxima spectatur,” which literally means that in law, not the remote but

the proximate cause is considered, and its main concept is summarized in Bacon's commentary.>

The principle of proximity is of great significance for determining whether an insurer should
assume insurance liability.>® As a key principle in insurance, the principle of proximate cause

plays an important role in judging whether the insurer should bear the insurance liability.**

Policies of insurance usually afford protection against some perils and expressly exclude certain
perils from the cover, and by implication other perils are not covered. The insurer’s liability
under the policy arises only if the cause of the loss is a peril insured against and not an expressly

excluded or other peril.>

There is no difficulty if a single peril acts and causes the loss. There is certain complexity case in

which it is not easy to ascertain the nature of event that caused the loss when multiple perils

“ THE INSTITUTE OF COMPANY SECRETARIES OF INDIA, supra note 27 at 76

% GOPALAN & RAGHAVAN, supra note 21 at 275

*'1d. at 207

%2 William Wirt Howe, On Proximate Cause, 1 AMERICAN AND ENGLISH RAILROAD CASES N.S. (Frank C.
Smith, ed.) xix (1895-1913) at 19, https://heinonline.org/HOL/License

%% Xiao Sa, Analysis On The Difficulties And Legislative Suggestions Of The Proximate Causes Of Insurance Law,
THE ATLANTIC PRESS,2018 at 789 https: //www:.atlantis-press.com/proceeding/emle-18/55909912

> 1d.at791

** SINGH, supra note 2 at 98
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cause loss to the insured. Often these perils do not operate in isolation, but in succession or
simultaneously and it will be difficult to assess the relative effect of each peril or pick out one of

these perils as the actual cause of the loss.*®

Therefore, to assess liability of insurer it is important to ascertain whether the loss occurred was
a result of risks covered in the policy. For a claim against an insurer to be valid, there must be a

proximate cause between the loss incurred and the risk insured against. °’

2.2.5.1 Definition of the Doctrine of Proximate Cause
The word’ proximate’ means proximate in efficiency, rather than proximate in time. Proximate

. . . . . 58
cause in fact means the same thing as’ dominant’ or ‘effective’ or ‘direct’ cause.

As the well-known maxim of Lord BACON” Causa Proxima non remota spectator,” simply
means” In law the near cause is looked to, not the remote one.* Even though his lordship did not
specifically mention the word "proximate,” as we proceed to the meaning of proximate cause, we

will find that the word "immediate" mentioned there was meant to describe "proximate."®

The doctrine of proximate cause, as embodied in the legal maxim “Causa Proxima non remota
spectator,” is the practical solution devised by law for determining the cause of the loss. This
means that the proximate cause, rather than the remote cause, shall be considered as the cause of
the loss. ‘Where different causes are concurrent and one must be selected, the matter is
determined as one of fact and the choice falls upon the one to which may be variously ascribed
the qualities of reality, predominance, efficiency...' said Lord SHAW in the case of Leyland.®*

The classic definition of proximate cause is: ‘Proximate cause means the active, efficient cause

that sets in motion a train of events which brings about a result, without the intervention of any

force started and working actively from a new and independent source’.%

56
Id
*’GOPALAN & RAGHAVAN, supra note 21 at 208
58
Id
% Wan Izatul Asma Wan Talaat, “ Causa Proxima Non Remota Spetatur: The Doctrine of Causation in the Law of
Marine Insurance.” 37 JOURNAL OF MARITIME LAW AND COMMERCE 480 (July 2003).p.480,
https://heinonline.org/HOL/L icense
60 Id
% |_eyland Shipping Co. v. Norwich Fire Insurance Co., (1918)AC350:[1918-19]All ER Rep443 HL
%2 pawsey & Co. v. Scottish Union and National Insurance Co. (1907)
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According to later decision decisions of the House Lords and Privy Council, the doctrine of
Proximate Cause is no longer directed to the cause proximate in time, but “... is to be taken as

referring to the dominant or effective cause even though it be not nearest in time”.%

In Leyland Shipping Co. v. Norwich Union Fire Ins.,** Lord SHAW observed: “To treat Proxima
Causa as the cause which is nearest in time is out of the question. The cause which is truly

proximate is that which is proximate in efficiency.”®®

Scholars on the subject of insurance have repeatedly voiced their common interest that the term
Proximate Cause implies the active, efficient cause that sets in motion a train if events which
bring about a result, without the intervention of any force started and working actively from a
new and independent source, is called proximate cause. It is the immediate cause and not the

remote cause.®®

From the above definitions we can conclude that the Principle of Proximate Cause means when a
loss is caused by more than one causes, the nearest or the closest cause should be taken into

consideration to decide the liability of the insurer.

2.2.5.2 Determining causes of loss
To determine whether or not there will be an insurance payout, one must work backward from

the loss at hand, examine the policy for coverage of that type of occurrence, and then determine

whether or not the loss being claimed was caused by an excluded cause.®’

In order to determine if certain loss is to be covered by the insurer or not there are three things
that needs to be seen. First root cause of the loss needs to be known. Second, it should be seen if
it is excluded from the policy or not. Finally, the root cause should be examined in order to

determine whether or not there was a proximate cause.

% SINGH, supra note 2 at 99

% Leyland Shipping Co. v. Norwich Fire Insurance Co., (1918)AC101:[1918-19]All ER Rep443 HL.
% SINGH, supra note 2 at 99

% COLINVAUX, supra note 24 at 66

8 KNUTSEN, Supra note 14 at 637

% Smith & Simpson, supra note 9

13



Insurance policies provide compensation for loss. Insurance policy usually lists two types of
perils. Insured perils are those against which the insurer is willing to provide coverage.®
Excepted peril is a policy provision that eliminates coverage for some type of risk.”® Insurers
utilize exclusions to carve away coverage for risks they are unwilling to insure.” Excepted perils
are those especially named causes of loss which the policy definitely rejects for the cover.
Exception is usually found in the text of the policy in the form of a dependent clause beginning

with the word "excepting” and used to limit a specific grant of coverage.”

There is a third type of perils which are called uninsured perils. These are perils that are not

stated in either inclusion clause or exclusion.

When a loss occurs and a claim is made, it is necessary for the insurer to determine whether
caused by one of the insured perils. If it is, then the insurer pays the claim. There are rules which

may be used to determine whether the causes of a loss are one which the policy covers.

2.2.5.3 Types of Loss
Causation consists of the connection between a peril and damages that may be covered by an

insurance policy.” Losses may be incurred due to a single cause or by a sequence of causes.
There are numerous situations where the test of causation is required, such situations stem from
the existence of multiple causes for the same event. When understanding how to approach the
question of causation, it is wise to first determine whether the causes operate consecutively or

concurrently.

In order to determine whether the loss is payable under the insurance, causes can be classified

into three categories such as single cause, consecutive and concurrent causes.

% Joshua T. Carback, Anti-Concurrent Causation Clauses In Insurance Contracts: The State Of The Law In 2017,
Transactions: 19 THE TENNESSEE JOURNAL OF BUSINESS LAW 22 ( 2019)

" Marianne Bonner, The Purpose of Insurance Exclusions (Feb.,2018),https://www.thebalancesmb.com/marianne-
bonner-462097

d.

2 William C. Brewer Jr., Concurrent Causation in Insurance Contracts, 59 MICH. L. REV. 1162
(1961),https://repository.law.umich.edu/mlr/vol59/iss8/2

" Smith & Simpson, supra note 10 at 313

™ Md Istiaq Hasan, Implication of proximate cause by Insurance companies of Bangladesh (Jan., 2017),at 11
https://www.slideshare.net/
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. Single Cause of loss
There is no difficulty if a single peril acts and causes the loss. If a single cause, which is an

insured peril, is the proximate cause of the loss the insurer will pay the claim.”

1. Consecutive Causation
Consecutive causation involves a series of dependent and related acts or events. Like a chain of
reaction, one events leads to another which ends in a loss. There are further two categories under

consecutive causation such as, unbroken chain causes and broken sequence.

A). Unbroken Sequence of Causes
The chain of causation continues without a break, and this form of causation is known as an
unbroken sequence. A chain of causation is created in this type of causation, where different

causes are of different nature, and this distinction is to be considered when a party files a claim.”

When the insured peril is one link in an unbroken chain which started from a cause not
specifically excluded and there is no excluded peril between the insured peril and the loss, as a

result the insurer will liable for the claim.””

Where the peril contemplated by the policy precedes the excepted cause under the policy and
actually produces the loss within the meaning of the policy, notwithstanding the operation of the

excepted cause, the peril insured against is to be regarded as the proximate cause of the loss.”

However, if there is a peril excepted in policy precedes the happening of an insured peril then the
case is different. In this case, the causation between the excepted peril and the insured should be
considered, and if the insured peril may be assumed to be a reasonable result of the excepted

peril, the insurer is not required to pay the claim to the insured.”

B). Broken Sequence
When the sequence of causes is interrupted by a new cause not covered by the policy, which is
not the likely outcome of the peril insured against in the ordinary course of events. However, the

" d.

®d.

d.

® GOPALAN & RAGHAVAN, supra note 21 at 212
" Hasan, supra note 74
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cause of damage under the meaning of the policy is not the peril insured against, but the

intervening cause.®

If a new and independent cause arises and breaks the chain of sequence, claim would be payable
as the new cause is an insured peril. If the new cause is an uninsured peril, the claim will be

limited to damage caused by the insured peril 2

Il. Concurrent Causation
When the causes are concurrent but not successive, and continue to operate on the subject matter
of insurance until they cause the loss, the loss is attributable to one cause as much as the other.®?
In insurance law, concurrent causation occurs when a loss is brought by two or more potential
causes. The causes of a loss dictate whether or not a person who has an insurance policy in fact
has insurance coverage for that specific loss. Causation question is complicated in situations of
concurrent causation because one cause of the loss may be covered by an insurance policy and
another cause either not covered or specifically excluded from coverage.®® Courts have addressed
how insurance companies should respond when two perils one covered and one excluded

combine to cause a loss.®

There are two main types of insurance disputes which feature concurrent causation issues and
which require some doctrinal approach to enhance effective dispute resolution.®® The first and
most common dispute is a simple coverage question and the second type of dispute is a loss
distribution dispute among multiple insurers.?® Insurance coverage disputes between insurer and
insured involve questions about whether or not a particular insurance policy covers a certain loss.
The dispute can become more complicated where multiple potential causal inputs are in play in
bringing about the loss.?” Loss distribution disputes involve contests among multiple insurers as

to which insurer will pay for a certain loss. These types of disputes involve overlapping coverage

% GOPALAN & RAGHAVAN, supra note 21 at 212

8 Hasan, supra note 74

% GOPALAN & RAGHAVAN, supra note 21 at 212

8 Erik S. Knutsen, Confusion About Causation In Insurance: Solutions For Catastrophic Losses, 61 ALABAMA
LAW REVIEW at 962

8 Shannon O’Malley, When Perils Combine-Concurrent Causation And Teas Law, (Aug.31,2017),
https://www.claimsjournal.com/news/southcentral/2017/08/31/280286

8 McDowell, supra note 12

4.

8 KNUTSEN, Supra note 16 at 634
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questions. Discerning which policy responds to a loss involves answering questions about

causation that are important to the respective insurance policies at play in the dispute.®®

When determining whether or not an insurance contract responds to a particular loss, courts, are
challenged when forced to single out a particular causal trigger in a causal chain of events.®
When courts are faced with question of causation associated with the idea of concurrent
causation, they usually approach them in one of three ways: conservative approach, liberal
approach, and dominant approach.®® A fourth possible approach, apportionment, has been

described only in academic literature to date but has not yet been adopted by courts.*

2.2.5.4 APPROACHES TO CONCURRENT CAUSATION IN INSURANCE
Different jurisdictions have different doctrinal rules for resolving insurance disputes. Most

jurisdictions ask courts to find a proximate cause of the loss and determine coverage based on
causal dominance and other jurisdictions take a more liberal approach, granting coverage for a
loss as long as one concurrent cause is covered by the insurance policy.”? Others take
conservative approach, denying coverage if one of the concurrent causes is an excluded cause in

the policy.”

I. Conservative Approach
It is also called the traditional minority approach which tends to restrict coverage in most
concurrent causation situations.®* Under this approach, if a covered cause combines with an
excluded cause to produce a loss, then the insured cannot recover based on the rationale that an
insurer should not be held responsible for any loss caused by an excluded peril.*® Conservative
approach to concurrent causation holds that if one cause in a causal chain is excluded from

insurance coverage, the entire loss must be excluded from coverage, even if other causes may be

®d.at 635
8 Knutsen, supra note 83 at 957
% ROBERT H. JERRY Il ET.AL., UNDERSTANDING INSURANCE LAW 567-592 (4th ed. 2007)
IKnutsen, supra note 83 at 972
92
Id.
“1d.
% Swisher, supra note 21 at 369
*d.
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covered by the policy.*® In this approach damage was irrecoverable if one of the causes was an

excluded clause in the insurance policy.”’

The conservative approach gets more confusing if, among the concurrent causes, there is a
covered cause plus a non-covered but non-excluded cause.®® This approach differentiates
between an excluded cause and a clause that is not included. In cases of a non-included clause,
multiple approaches can be taken. First, a cause that is not included is the same as an excluded
clause and hence, should not be covered as an implied exclusion.”® Second, the loss is
apportioned so as to not include that portion of the damage caused by that factor.*® Third, the
loss can be covered by the policy in spite of the presence of a non-included cause.’™  In some

jurisdictions like Britain, courts tend to take a pro-coverage stance in such cases.*?

Il.  Liberal Approach
This approach to concurrent causation is the reverse of the conservative approach: in the case of
a contest among causes, the insured wins. If one cause in the causal chain is a covered cause, the

entire loss is covered under the liberal approach.'®

This approach also called California approach holds that when loss occurs through the
concurrence of covered and excluded risks, the insurer would be liable for the entire loss so long
as at least one of the covered risks was a proximate cause of the loss.® This doctrine is a pro-
insured approach because it requires coverage in situations where there are multiple perils

concurrently causing a loss.'®

This approach applies to only third party liability insurance in which concurrent causation is
featured.'® Property insurance losses follow the dominant cause approach.’®” The rationale

% Knutsen, supra note 83 at 957
97

Id.
*1d.at 973
% 1d.at 974
1% Hasan, supra note 74 at 13
101

Id.
192 Knutsen, supra note 83 at 972
% 1d. at 976
104 Swisher, supra note 21 at 369
195 Carback, supra note 69 at 23
196 Knutsen, supra note 83 at 977
107 Id
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behind the restrictive application of this approach to third party liability insurance springs from
the limited control that the insurer and insured possess in terms of coverage policy. First party
insurance, unlike third party insurance, allows the insurer and insured to more surgically control

both coverage and exclusionary language.*®

I11.  Dominant Cause Approach
The most prevalent approach to deciding concurrent causation insurance disputes is the dominant
cause.'® Dominant Cause is also known as the proximate cause.**® This approach is the most
commonly used approach to settle insurance claims involving concurrent causation; the
jurisprudence surrounding this approach is not settled as that surrounding the conservative

approach, causing it to be very unpredictable.'*!

The English legal system applies the proximate cause principle and for the insured to be
indemnified under insurance policy two issues need to be established.'*? Firstly, the loss needs to
be proximately caused by an insured peril. Secondly, the peril should not be excluded under the

insurance policy.™

In this approach Courts is required to examine parallel causes and determine the most proximate
cause. The characteristic of the cause will determine whether the insurer covers the loss
occurred. If that cause is a covered cause, the loss is covered. If that cause is an excluded or non-
covered cause, the loss is not covered.® The dominant cause need not always be the last cause
in the chain of causation but is rather the more efficient cause the one which had the greater role
to play in causing the loss.*®

The dominant approach is constituted based on the facts and circumstances of every case and no

binding guidelines can be laid down with respect to the same.**®

108 Id

199 Knutsen, supra note 83 at 974
110 Id

111 Id

112 Johansson, supra note 6 at 14
113 Id

4 Knutsen, supra note 83 at 974
115

Id.
10 1d.at 975
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Under this middle ground approach, which is the prevailing rule in a majority of jurisdictions
today, if multiple concurrent causes exist, and if the dominant cause is a covered peril, then
coverage would exist for the entire loss, even though other concurrent causes are not covered
under the policy.**” Under this paradigm, courts determine which among concurrent causes of a
loss was the most substantial: if the most substantial cause is covered, the insured receives

compensation.™®

IV. Apportionment Approach
This approach which is developed via academic writings involves apportioning the loss to each
of the causes which brought about the damage resulting in the loss. The apportionment rule
applies when there are several causes for the loss but courts first have to settle which causes are
of legal relevance. *° This approach involves apportioning percentage responsibility to each
cause in the causal scenario that had some role in bringing the loss.”®® The apportionment
approach requires segregation of losses incurred by covered perils from losses caused by

uncovered perils, tracking traditional tort apportionment doctrine.**

The apportionment approach is a practical solution to resolving disputes of concurrent causation.
It divides the damage which may be attributed to each cause and the court can then decide on the
basis of each cause individually the compensation which a particular individual may be entitled
to.'?? Such approach would be ideal in a situation where the causes are clearly demarcated but in
most real-life situations, individual causes and their contribution to the damage cannot be plainly

determined.'?®

2.2.6 General rules for determining causation in Insurance Disputes
Situations regularly arise in insurance practice where a loss is attributable to multiple causes.*?*

No insurance policy truly protects an insured against all sources of loss.** English Courts have

Y7 Swisher, supra note 21 at 370

118 Carback ,supra note 69 at 23

119 Johansson, supra note 6 at 40

120 Knutsen, supra note 83 at 977

121 Carback ,supra note 69 at 24

122 K nutsen, supra note 83 at 977

12 KNUTSEN, Supra note 14 at 650

124 Richard A. Fierce, Insurance Law - Concurrent Causation: Examination of Alternative Approaches, 10 Southern
Ilinois University Law Journal 527 (1985)
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accordingly formulated the following general rules for determining proximate cause in cases
where perils are acting consecutively or concurrently.*?® Causation rules will be useful only if

there is clear and consistent definition of the event or cause and of the effect.*?’

1. (A) The proximate Cause is the event, whether peril or exception, which, in the circumstances
at the time of the event, led inevitably to loss of the kind in question.'?®

(B) If such loss occurs as the inevitable result of a peril, the full extent of that loss will be
recoverable, even though such extent was no more than not unlikely to occur at the time of the

peril }#°

(C) In assessing whether a peril leads inevitably to loss, the chain of causation is not broken by

the conduct of the insured or his servants; their negligence is part of the risk.*°

2. Where perils are acting consecutively in unbroken sequence, that is, one peril is caused by and

follows from another peril,***

(A) If there is one insured peril, but no excepted peril, insurer is liable for losses caused by the

insured peril. **

(B) If an excepted peril is involved, and the excepted peril precedes an insured peril, the insurer

is not liable;**®

(C) The excepted peril follows an insured peril; the insurer is not liable if the loss caused by each
is undistinguishable. If the loss cause is distinguishable, the insurer is liable for the damage

caused by the insured peril up to the happening of the excepted peril.***

125 |d

126 SINGH, supra note 2 at 99

127 Malcolm Clarke, Insurance: The Proximate Cause in English Law, 40 THE CAMBRIDGE LAW JOURNAL,
305 (1981)

128 |d

129 Id
130 Id
BLSINGH, supra note 2 at 99
132 Id
133 g,
134 Id
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3. Where perils are acting consecutively in broken sequence, that is, each peril is independent of

the other,**®

(i) If an excepted peril is involved, and precedes an insured peril, the insurer is liable for

the loss caused by the insured peril.

(i1) If the excepted peril follows the insured peril, as an independent cause, the insurer is
liable only for the loss caused by the insured peril up to the time of the intervention of the

excepted peril.**
4. Where the perils are acting concurrently, that is simultaneously.™*’

If two concurrent and proximate causes, one a peril and the other an exception, the exception

prevails.

The insurer is liable if (a) both are covered perils and neither is an excluded risk. Alternatively,

(b) the damages incurred by insured and excluded perils may be distinguished;**

The insurer is not liable if the losses cannot be distinguished. Where the cases are very
complicated, the strict legal position is not invoked, but settled by compromise usually by the

insurers by a generous interpretation of the facts.*°

If the proximate cause of loss is an insured peril, such loss will not be recoverable if it is also
caused by willful misconduct by the insured or his servants and public policy requires recovery

to be refused.**

135|d.
136 Id
137 Id
138 Clarke ,supra note 127 at 296
139 SINGH, supra note 2 at 99
140
Id.
1 Clarke ,supra note 127
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CHAPTER THREE

3. The Significance and Applicability of Causation to Ethiopian Insurance Regime

3.1 Causation in Ethiopian Insurance Regime in General
The Com. Code* under Title 111 of Book 111 deals with the subject matter of insurance devoted

143

to regulate the legal framework for insurance in Ethiopia.”™ As far as causation in Ethiopia is

concerned, there is a problem relating to definition. Neither the Com. Code nor the Civil Code™*,

which supplements the Commercial Code, provides a definition of causation.

In the Ethiopian context, particularly in relation to insurance law, there is no provision which
governs causation matters. The 1960 Ethiopian Commercial Code doesn’t contain provisions in
causation in insurance. There is no clear reason why the commercial Code of Ethiopia does not
have such provisions. The gap is possibly attributable to error of the drafter of the code,
Professor Alfred Jauffret, accompanied with oversight of the legislature of the country in
ratifying it. But the Commercial Code tries to have some related provisions like Art.663, 664,
665 have. Though causation is at the heart of major coverage dispute, the Commercial Code does

not have provisions on it.

Moreover, Article 663 (1) and Article 665 of the Commercial Code which oblige the insurer to
guarantee the insured risks specified in the policy, say nothing about how the link between the
risks materialized and the cause is determined. The absence of appropriate causation rules, as a
result has led courts to not give a uniform and proper decisions. There have been cases in which
courts frame issues of causation erroneously and they did not even carefully interpret what the
law and the policies say. In some cases, they extended the scope of the policy to cover risks

which were not covered by the policy.'*®

Furthermore, Article 664 of the Commercial Code makes the insurer answerable to the

beneficiary for losses or damages due to the fault of persons, though intentional, for whom the

2 The Commercial Code of Ethiopia, Negarit Gazeta, extraordinary issue, Proc. No. 166, (1960)

 Com. C., Art,, 654-712

4 The Civil Code of Ethiopia, Negarit Gazeta, extraordinary issue, Proc. No. 3, (1965)

Y5 Interview with Aron Kassaye, Senior Legal Officer in Ethiopian Insurance Corporation, in Addis Ababa, EIC
building (Mar. 3, 2021)
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beneficiary is responsible.**® Such a duty, in my opinion, is too onerous for insurers, preventing
them from being competitive and negatively impacting the involvement of foreign and domestic
investors in the insurance sector. In addition to jeopardizing the insurance fund, these individuals
will be inclined to intentionally cause the loss in order to benefit the insured, lead to the

destruction of national wealth.'*’

148

When we look at the French insurance code ™ says nothing about the doctrine of proximate

cause. It rather tries to list all covered and uncovered perils.**

In French insurance code, under Article L-121-2, a similar provision to that of Article 664 of the
Ethiopian Commercial Code makes the insurer answerable for the losses and damages caused by
persons for whom the insured is legally liable, regardless of the nature and seriousness of such
persons fault. However, causation rule of the of England states that “If the proximate cause of
loss is a peril, such loss will not be recoverable if it is also caused by willful misconduct by the

insured or his servants and public policy requires recovery to be refused”**°

The lack of causation provisions actually, creates a complex problem in the Ethiopian judiciary.
Some professionals strongly claim that, “though the Civil Code and Commercial Code do not
contain rules of causation, it is possible to use the provisions which are in the Criminal Code to
regulate causation matters through analogy,” **"Whereas other professionals in insurance argue

against that. >

In Ethiopia insurance companies uses principle of Proximate Cause for the settlement of
claims.’**They are committed to settle claims efficiently and timely and for this they follow a
structured approach for settlement of claim. When clients claim compensation, they immediately

16 Com. C., Art. , 663(1)

“Interview with Aron, supra note 145

18 Erench insurance Code 2004 http://www.aida.org.uk/pdf/French%20Insurance%20Code%202004

19 INSURANCE CODE, act n0.92-665,CHAPTER I, Fire insurance, Article L-122-1

150 Clarke ,supra note 139

Bnterview with Yohanes Niguse, Judge at Federal High Court, in Addis Ababa, Federal High Court, lideta division
building (Mar. 4, 2021)

2Interview with Aron, supra note 145

53 Interview with Tadele tegegn , Head of Legal Department in Nile Insurance S.C, in Addis Ababa, Nile Insurance
building (Feb. 25, 2021)
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inspect the affected properties and file a report to the claim department.”™* Insurance companies,
to prove causation use police investigation report and insurance company experts survey report.
They may not automatically delegate an independent licensed survey company to determine the

quantum and cause of loss in order to resolve the claim quickly.'>

The insurers would not indemnify the insured for loss attributable to the insured's deliberate
misconduct, ordinary loss of weight or ordinary wear and tear of the subject matter insured,
caused by war, civil war, revolution, rebellion, insurrection, arising from strikes, lockouts, labor

disturbances, riots or civil commotions, and caused by any terrorist.™®

When insurance companies reject the claim of an insured, the insured may sue the concerned
insurance company for breach of contract to enforce his or her right to the proceeds, whenever

necessary.

In order to provide alternative solution to this problem different theories have been applied from
sine que non, which may attribute a single act to the whole world, up to synchronized theories of
time.”’ Through these process judges on their own have been rendering different decisions on
issue of causation by applying different theories and common sense.™® It is better to note that the
general jurisprudence and comparative experience of other countries with modern insurance

regime is also in favor of applying the principle of proximate cause to such cases.'*°

Ethiopia is now on the eve of its revising her Com. Code. Nevertheless, the proposed Draft
Commercial Code'® did not try to address the legal gap as to whether the rule of causation and
principle of proximate cause should be applicable to insurance and the problem with the gap will
persist if the draft is to be approved as it is.

154 Id

% Interview with Temesgen wendmagegn, Judge at Federal High Court, in Addis Ababa, Federal High Court, lideta
division building (Mar. 1, 2021)

1% The Commercial And Private Vehicle Policies Of EIC

57 Clark, supra note 30

158 Id

9 Interview with , Nuredin Kedir Judge at Federal Supreme Court, in Addis Ababa, Federal supreme Court
building (Feb. 19, 2021)

1% Ministry of Justice Draft Revised Version of the 1960 Commercial Code of Ethiopia
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On the discussion held on the revised Commercial code hold on February, 2016, the issue of
causation was raise and it was proposed the principle of proximate cause and rule of causation on
concurrent and successive causes should be introduce.'® However, the fact is that the issue of
causation rules in insurance is not incorporated in the Draft Code even if the drafters are

cognizant of the issue.

According to Aron Kassaye, who was involved in proposing the rule of causation in the current
Draft Commercial Code, the loophole in the law on the rule of causation in insurance was
noticed and a draft rule of causation was proposed, but the MoJ did not include it in the final

draft proposed.'®?

A ¢ Team of fourteen National Experts’ who was commission by the Addis
Ababa Chamber of commerce to go through the draft and make input into them Draft Version of
the code, has prepared its comments and recommendations in July 2008. The team has stated that
the chapter dealing with insurance on the Commercial Code is ok but needs a little
amendment.*®® However, the gap of the law on rule of causation was not considered in that work

which may appear that the problem in the law didn’t cross their mind.

3.2 Determination of Insurance Causation by Ethiopian Courts
Judges are expected to fill legal gaps by way of interpretation whenever parties haven’t agreed

on causation.

As a key principle insurance law, the principle of proximate cause plays an important role in
judging whether the insurer should bear the insurance liability. In recent years, has received more

and more attention from judges and is commonly used in practice.'®

The concept of the principle of proximate cause is understood differently by judges. Some judges
think that the principle is the special concept of insurance law.'®® Others think that it is the theory

of causality in tort law.*®

161 See the discussion report on the revised commercial code February, 2016,p.83

182 |Interview with Aron, supra note 145

163 Pprivate Sector Development , Addis Ababa Chamber of Commerce & Sectorial, Associations
Recommendations And Position Paper Of The Business Community On The Revision Of The Commercial Code Of
Ethiopia” PSD Hub Publication No.8(2009),at 40

®%Interview with , Abrha Mesele Judge at Federal Supreme Court, in Addis Ababa, Federal supreme Court building
(Feb. 26, 2021)
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According to Tadele Tegegn, Head of the legal Department in Nile Insurance S.C, although there
is no clear provision in insurance law in Ethiopia, the insurance community generally recognizes
the significance and status of the principle of proximate cause.®” But courts do not raise and
address properly the issue of causation in practice.'®®

The concept of causation is difficult to grasp and unpredictable, it is important to determine
certain applicable rules of causation in the draft proposed Commercial Code in order to regulate

the implementation of the principle in practice and guide the judges in deciding the case.*®®

There is a major efficiency problem with contemporary approaches to concurrent causation
which includes issues of jurisprudential consistency, inefficient pleading problems, and

inefficient counsel involvement in the insurance market.'’®

Expert evidence often becomes necessary in order to determine causation of various causal
factors acting together to produce the loss.*™ In Ethiopia courts uses traffic police investigation
reports in determination of causation but the skills of the traffic police is in question. In Ethiopia

there are no independent private professional’s survey institutions on the matter.2

As a result, the following are the key reasons for the above findings in Ethiopian insurance law:
first, there is no legal provision in Ethiopia for the concept of causation, resulting in a lack of
uniform rules to be used by judges in case trials. Second, theoretical research on the principle of

causation has not yet strengthened.
3.3 Assessment of Causation in Motor Vehicle Insurance Cases and Comments

In the case of Global Insurance S.C. v. Ato Fitsum Lakew and W/ro Biskut Zeleke!” the

case concerns a litigation regarding payment of compensation. It began in the Oromiya Regional

1% Interview With Temesgen, supra note 155

187 Interview with Tadele, supra note 153

168|d

199 Interview With Abrha, supra note 164

70 Interview with Musie Amare, Vice Chief Executive Officer of Ethiopian Insurance Corporation, in Addis Ababa,
EIC building (Mar. 9,2021)

171 Id

172 Interview With Temesgen, supra note 155

173 Global Insurance S.C v. Fitsum lakew, No. 90793, 15 FSC 410 (2013)
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State, Adama Special Zone High Court, where the current respondents were the plaintiffs and
sued the insurer based on terms of the comprehensive insurance policy to indemnify the damage
occurred to this insured motor vehicle. The insurer argued that the risk has been excluded and
that it has no liability to indemnify the insured as the number of passengers carried by the
insured motor vehicle exceeded its seating capacity when the damage occurred. In the
proceeding, the Court found that the cause of the damage was not the excessive load of the
vehicle; rather it was excessive speed and sleepiness of the driver, which were not excluded by
the policy. The High Court found that, while the cause of the damage was not the excessive
number of passengers on the vehicle, the insurer is liable for the damage caused and that the
insurer should indemnify the insured. The decision of the High Court was also affirmed by the

Regional Supreme Court.

Finally, a petition was lodge to the FSC Cassation Division, contesting the ruling of the lower

courts. The FSC Cassation Division reversed the decisions of the lower courts. In reversing the

decisions of the lower courts the cassation division ruled that:
“The property insurance policy entered into by the petitioner and respondents are lawful.
However, lawful contracts shall not be made to gain worthless benefits by doing what is
prohibited by law. Since the respondents’ vehicle is a public transportation vehicle, it must
observe transport laws, regulations and directives. However, during the accident, the vehicle
carried 7 passengers beyond the exact capacity of the vehicle, which should be /7 passengers....
It is clear from the proceedings that among the total in the vehicle, 14 of them died due to the
accident. As a result, as long as the number of passengers being transported in the motor vehicle
at the time of accident exceeded the carrying capacity permitted by transport laws, the lower

courts made fundamental error of law in deciding against the petitioner; to pay a sum of money as
an indemnity to the respondents.”

Comment

The basic difference between the decisions of lower courts and that of the FSC Cassation
Division reproduced above is that the FSC Cassation Division did not adequately raise and

resolve (determine) the question of insurance causation when interpreting policy terms.

Exclusions serve various purposes. There might be various reasons to exclude some perils from
coverage. Among these reasons, the following categories may be the most frequently cited in
different insurance policies. These are: Catastrophic, Covered Elsewhere, Simple to Control, Not
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Accidental, Maintenance Issues, and Illegal. All these reasons of exclusions may or may not be

reflected at the same time in a single insurance policy.*™

Conditions are frequently made stating that the cover is not extended to certain perils or certain
results. When a loss is brought about by a certain event the cause and effect relationship would
be seen in light of the insured peril and excluded perils as stated in the policy, in order to

establish liability of insurer.

In this case, the exclusion provision states: “Any loss, damage, or liability caused by overloading
or strain, or the number of persons exceeding the seating capacity of the insured vehicle as

specified in the ownership booklet provided by the revered licensing authority.”

The final interpretive exercise in solving coverage disputes turning on insurance causation
always rests on an evaluation of the insurance policy language at issue. Here, courts need to take
a purposive approach to that language and ask why that language is used. The purpose of the
policy, the underwriting intent behind the language used, and the consequences of coverage and
coverage gaps on a systemic level all need to be considered. Otherwise, insurance jurisprudence
about causation risks continuing to be an unpredictable patchwork that lacks holistic

coherence.!”

Based on the evidence discovered during the trial, the lower courts confirmed that the cause of
the accident was the driver's excessive speed and sleepiness, which is not excluded by the policy.
They also verified that the cause of the accident was not the excessive load. The lower courts
were in in favor the insured, while interpreting the exclusion clause. They interpreted the
exclusion clause in such a way that the insurer cannot avoid liability unless the damage was
necessarily caused by the excessive carriage of passengers. The exclusion clause presented for
interpretation is not as such ambiguous, though it is debatable whether or not damage will
necessarily be caused by the excessive carriage of passengers. Apparently, the lower courts
framed the issue of causation correctly and address properly the issue of causation: “what was

the cause of the accident?” Did the accident happen due to excessive carriage of passengers?

17 GETAHUN GEBREMESKEL , Problems Associated With Conditions And Exclusions Of Motor Insurance:
Third Party Insurance In Focus (2020)(unpublished LL.M Thesis, Addis Ababa University, Ethiopia)
1> KNUTSEN, Supra note 14 at 658
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The facts confirmed that the cause of the accident was excessive speed and sleepiness of the

driver and not the excluded clause of excessive carriage of passengers.

On the other hand, the FSC Cassation Division focused on the exclusion clause and not the cause
of the damage. Therefore, for the insurer to be relieved from liability it should be proved that the
accident happened due to an excluded peril. In other words the cause of the accident must have
been the excessive load of passengers. But in this case, the insurer didn’t show that the cause of
the accident was due to the excessive load of passengers. Therefore, in the writer’s opinion, the
decision of the FSC Cassation Division didn’t state the cause for collision of the vehicle. The
evidence given by traffic police confirmed that the cause of the accident was excessive speed and
sleepiness of the driver, which is not excluded in the policy. As a result, the in insurer is duty

bound to pay the compensation.

An interview with judges also shows different stands on the issue. Interview with Ato Bereket
Seifu®"discussed that the basic aim of the exclusion clause is to avoid the insurer's liability
when a loss is caused by an excluded peril, in this case the cause of the accident was not over
loading but excessive speed. The accident was caused by a covered cause but the Cassation
Division wrongly interpreted the policy and relived the insurer without ascertaining that the
excluded peril was the cause of the accident. Ato Yohanes Niguse®’ argues against the position
of Judge Bereket assessing that the insurance contract is law between the parties. The effect of
breach of exclusion clauses toward the insured is always valid as the relation between the insured
and the insurer is governed by the terms of the insurance policy made between them. If the
insured did breach the policy condition or exclusion clause the insurer is not liable for the
damage and there is no need of proving whether the exclusion clause is a cause for the damage or
not. The number of passengers carried in the vehicle exceeded the carrying capacity permitted by
transport law, this stated in the policy as exclusion clause. Therefore, there is no legal reason to
make the insurer liable if the insured breaches the contract.”® This shows different stands on the

same issue among judges of the same court as regards causation in insurance.

17 Interview with Bereket Seyfu, Judge at Federal High Court, in Addis Ababa, Federal High Court, lideta division
building (Mar. 4, 2021)

"Interview with Yohanes, supra note 151
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The case between Ato Chalow Tola and Buna Insurance S.C*" related to litigation for the
payment of compensation instituted at FHC. The plaintiff sued the insurer based on the insurance
policy to indemnify the damage occurred to the insured vehicle plate No0.3-624420R. The
insurer argued that the risk has been excluded and it owes no liability to indemnify the insured,
as the number of persons carried by the insured vehicle exceeded its seating capacity when the
damage occurred. The loading capacity of the vehicle is 15 persons but at the time of accident 18

people were on board the vehicle.

The court decided as follows: “the insurance contract is a law between the plaintiff and the
defendant. The plaintiff didn’t respect the contract and transport law. The vehicle had 3 extra
passengers beyond the capacity permitted by transport law. The FSC Cassation Division in File
N0.90793 in a similar case having given a binding interpretation the insurer has found not liable to
pay compensation for the car that sustained damage due to accident.”

In another case between Ato Hadush Bayew and Ethiopian Insurance Corporation®®for
compensation, the plaintiff sued the insurer based on the terms of the comprehensive motor
insurance policy to indemnify the damage sustained by the insured vehicle plate N0.3-08328TG.
The insurer argued that the risk has been excluded and owes no liability to indemnify the
insured, as the number of persons carried by the insured vehicle exceeds its seating capacity
when the damage occurred .The loading capacity of the vehicle is 12 persons but at the time of
the accident 13 people were traveling in the vehicle. According to the police report, cause of the

damage was excessive speed.

The Court found that, “The insurance policy made between the plaintiff and the defendant
is legal. Since the vehicle of the respondents is a public transport vehicle, it shall follow
the transport laws. But, during the accident the vehicle carried on 1 extra passenger
beyond the exact capacity of the vehicle, which should be 11 passengers.in the policy
general exclusion clause section 7 loading extra people out of permitted by the law the
insurer is not liable. Hence, the FSC Cassation Division on Vol.15 File No. 90793 gives a
binding decision as long as the passengers carried on the motor vehicle exceeded the
carrying capacity permitted by transport laws, the insurer is not liable to pay
compensation damage sustain during the accident. As a result the insurer is not liable to
pay compensation”

Comment

9 Chalow Tola V. Buna Insurance S.C, No. 251911 FHC, L.D, (Jan.21,2021)
180 Hadush Bayew V. Ethiopian Insurance Corporation , No.110548 TSC,( Mar.20,2019)
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In order to identify if a loss results from causes in a liability insurance context, each purported
cause must be a stand-alone legal claim in order to be a sufficient cause necessarily involved in
bringing about the end result loss.'®! Traffic police investigation report often becomes necessary
in order to determine the cause and effect of various causal factors acting together to produce the
loss. In this case the police report shows the cause of the damage is excessive speed which
caused the vehicle to overturn and sustain damage. The courts didn’t frame and determine the
issue of causation. In order to relieve the insurer from liability the occurrence of an excepted
peril must be the cause of the damage. However Courts take the Cassation Division‘s decision in
file No. 90793as being precedent because its interpretation in giving decisions is binding as a law
in the country.’® But FSC Cassation Division in this case didn’t raise and properly addressed the
issue of causation to sustain damage. It only stressed the existence of excluded peril to be enough
to relive the insurer from liability without proving whether it is the cause of loss or not. In order
to determine whether a certain loss is to be covered by an insurer or not, there are three things
that needs to be seen. First cause of the loss needs to be known. Second, it should be seen
whether it is excluded from the policy or not. Lastly, the circumstances created by the cause
should be looked as to determine whether or not there was proximate cause.'® In this case the

proximate cause of the loss is excessive speed not over loading people.

In another stand of courts when we see the case of Awash Insurance S.C v. Ato Samual
Alemu® concerns litigation regarding the payment of compensation. It started in the FFIC,
where the current respondent was the plaintiff. He filed a suit against the now petitioner because
the truck owned by the respondent plate N0.3-34603 insured by the now petitioner, encountered
an accident and sustained damage. The current petitioner argued that the respondent is not
entitled to claim compensation because the insurance coverage of the vehicle relates to
transportation of goods and not transportation of persons. The truck sustained damage when two
persons were travelling in the vehicle and hence contended that it should not be held liable for a
claim that falls outside its contractual obligation.

181 Johansson, supra note 6 at 40

182 Federal Courts Proclamation Re-Amendment Proclamation No.454/2005, Fed. Neg. Gaz. 11" Year No.42, 14"
June 2005, Art.2(1)

183 Smith & Simpson, supra note 9

184 Awash Insurance S.C V. Ato Samual Alemu , No. 48698, 10 FSC 299 (May 27,2013)
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The FFIC decided the case reasoning that the insurer didn’t prove that the cause of the accident
were persons travelling in the vehicle. The police investigation report shows the accident
happened when the driver, to save a pedestrian, swerved to the side and collided with a tree and
sustained damage. As a result, the insurer is liable for the damage based on the insurance policy.
The FHC which heard the appeal confirmed the decision of the FFIC. This petition is lodged to
the Cassation Division of the FSC contesting the correctness of the decisions of the lower courts.
The FSC Cassation Division confirmed the decisions of the lower courts by giving a reason two
people travelling in the vehicle must be the cause for the accident that had happened but the
insurer didn’t prove this. The police report shows the cause of the damage is not the people

traveling the vehicle but collision.

A similar case between Oromiya Insurance S.C V. Mrs. Tigist Girma™® which started at FHC
concerns litigation regarding the payment of compensation, where the current respondent was a
plaintiff. He filed a suit against the petitioner alleging that a truck owned by the respondent plate
No0.3-56927 insured by the petitioner, encountered an accident and sustained damage. The
petitioner argued that the respondent is not entitled to be compensated because insurance
coverage to the vehicle was made for transportation of goods and not transportation of persons.
The truck sustained damage when two persons were travelling in the vehicle and hence
contended that it should not be held liable for the claim because it is an excluded risk as stated in

section 7 of the insurance policy.

The FHC decided the insurer did not prove by evidence that the cause for the accident
was overload. Rather, the Sululta Wereda Justice Office report confirms the cause for
the damage was speeding over. The cause of accident was not overload. FHC ruled,
the insurer was based on the insurance policy is liable to pay compensation for the
sustained damage. Appeal was lodged to the FSC but the issue of causation was
confirmed.

The current petitioner summited a petition to the Cassation Division of the FSC
contesting the decision of lower courts that confirmed the issue of causation by stating
that “based on section one No 7 of the insurance policy, if the accidents is caused due to
over loading of goods or people the insurer is not liable. However, the insurer did not
prove that the cause for the accident was overloading. Where truck used for goods
transportation encounters an accident while transporting person unless it is that
confirmed the cause of the accident is overload there is no any legal basis the insurer
should be relieved from liability. “

'8 Oromiya Insurance S.C V. Mrs. Tigist Girma , No.160196,FSC(July 01,2019)
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In cases of Mahteme Teshome vs. Ethiopian Insurance Corporation and Godahegn Mulat™®,

C.E.S General Trade PLC vs. Brhan Insurance S.C.**", Ato Hiwot Abera vs. Ethiopian Insurance
Corporation'® | and Ato Abrha Aregawi vs. Ethiopian Insurance Corporation'®® took the
Cassation Division decision in file No. 48698 as a precedent in order to assess liability of an
insurer it is important to ascertain whether the loss occurred was a result of risks covered or not
in the policy. For a claim against an insurer to be valid, there must be a proximate cause between
the loss incurred and the risk insured. To relieve the insurer from liability the excluded peril must
cause the loss. The courts reject the stand of the Cassation decision file No. 90793 stated as load
extra passengers beyond the capacity of the vehicle is to be used released the insurer from

liability without proving the cause of the damage.
Comment

Causation concerns of the connection between a peril and the damage sustained is covered by an
insurance policy. Insurers can be held liable for damages incurred by perils covered by a policy.
When a loss arises as a result of an excepted peril under the policy, the insurer is not liable. In
this case the lower Courts and FSC Cassation Division raised and determined properly the issue
of insurance causation. In order to relive the insurer from liability it must be proved that the
damage was caused by an excluded peril. The excluded peril must be cause the damage. In these
cases,'® the excluded peril two persons being transported in a vehicle means for transportation
of goods didn’t cause the damage. Damage on the vehicles happened due to accident. Accident is
a covered risk, so the insurer is liable for the damage caused to the respondent’s vehicle. This
ruling of the Cassation Division is important for guiding lower Courts when deciding with

causation issues in insurance.

The lower courts took the Cassation decision in file N0.48698 as a precedent because it states
that to relieve the insurer from liability the cause for the loss must be an excluded peril. This

ruling of the court is important to guide the lower courts when they decide issues of causation. In

18 Mahteme Teshome vs. Ethiopian Insurance Corporation and Godahegn Mulat, N0.01-47167 ASC, ( Dec.
23,2020)

187 C.E.S General Trade PLC. Vs. Brhan Insurance S.C N0.199746 FHC. L.D,(March 01, 2021)

188 Hiwot Abera Vs. Ethiopian Insurance Corporation , N0.115582 TSC,( Jan.09,2020)

189 Abrha Aregawi Vs. Ethiopian Insurance Corporation ,N0.115115 TSC (Apr. 08,2020)

%% Oromiya Insurance S.C V. Mrs. Tigist Girma , N0.160196,FSC(July 01,2019) & Awash Insurance S.C V. Ato
Samual Alemu , No. 48698, 10 FSC 299 (May 27,2013)
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order to assess liability of an insurer it is important to ascertain whether the loss occurred was a

result of risks covered or not in the policy.

The lower courts rejects the cassation decision file N0.90793 because carrying more passengers
than the vehicle's capacity relieves the insurer of liability without requiring proof of the cause of
the damage. They maintain that the occurrence of an excluded peril must result in a risk of
damage. In order to decide the insurer's responsibility, the courts must first determine the cause
of the loss. To be valid, a claim against an insurer must have a proximate cause between the loss
incurred and the risk insured against. As a result, the Courts in the preceding cases properly

resolve the question of causation insurance.

In case of Smehar Freight Transport and General Grading plc V. NICE ™! the case concerns
litigation regarding the payment of compensation. It started in arbitration, where the current
Petitioner was the plaintiff. The case arose because a commercial vehicle insured by the
respondent collided and over- turned in Afar Regional State due to which the petitioner prayed
for the payment of birr 521,071.38 it spent for reparation of the damage on the truck. The truck
was covered by the respondent against accidental collision and overturning. But, the Respondent
refused payment on the ground that the truck at the time of collision and overturning was having
a trailer. This was stated as a condition for the exclusion of liability. The arbitrator decided by

majority in favor of the insurer because use of the exclusion.

The owner appealed to the Supreme Court for reversal of the arbitral award. The court reasoned
it was proved that that the truck had, at the time of the accident a trailer which was stated as an

exclusion clause in the insurance policy and the court ratified the decision of the arbitrators.
Comment

It was proved that the truck had a trailer at the time of the accident. It was also proved that this
was stated as exclusion but the main thing is whether this alone is enough for the insurer to be
relieved of liability. Police evidence shows only that the truck was with a trailer at the time and
there was no damage to the materials carried by the truck and the trailer. But the evidence didn’t
show that the collision and turning over happened due to the use of a trailer.

91 Smehar Freight Transport and General Trading plc. Vs. NICE , No0.4942/92 ,Case Report FSC on Commercial,
Vol.1, No.1,34(Oct. 29,2001)
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The arbitrators and the Supreme Court only showed that the truck had a trailer and didn’t show
the cause of the collision and turning over of the vehicle. In other words the tribunal and the
court didn’t bother about the connection in between the use of a trailer and the collision and
turning over of the truck. The insurer raised the exclusion in order to be relieved from liability,
since the accident did happen when the truck had a trailer. The exclusion is in order to prevent

occurrence of accident due to use of trailer.

In my opinion, to relieve the insurer from liability it should be proven that the accident happened
due to the use of a trailer. In other words, the cause of the accident should be the trail. But in this
case the insurer didn’t show the cause of the accident being the use of trailer. The decisions of
the arbitrators and the FSC didn’t state the reason for collision and overturning of the truck. Both
decisions depended upon the exclusion clause but the exclusion clause must be the cause of the
accident. In this case, the cause for accident was neither raised nor proven by the arbitrators and
the FSC. But in similar issue in the case between Niyala Insurance S.C v. Awash Insurance
S.C and Ato Edris Adem®® the truck at the time of the collision was with a trailer which didn’t
have insurance coverage and the damage was caused by the trailer. This was stated as a condition
for the exclusion of liability by the insurer. The Court proves that the cause of accident is use of
trailer. The FSC’s Cassation Division raised and addressed properly the issue of insurance
causation in the case by proving the cause of damage. As a result, the insurer is not liable to

make the damage good because the accident occurred due to an excluded peril.

3.4 Causation under Ethiopian Criminal law
A theory of causation must provide a criterion for establishing a cause and effect relationship
between a specific conduct and a result in such manner that similar situations are governed by a

uniform rule.**®

Certain acts and most omissions are considered offences without regard to consequences.'®*

However, most acts require result if they are to be regarded as complete offences rather than

attempt.’®

92Niyala Insurnace S.C V. Awash Insurance S.C and Ato Edris Adem, No. 76977, 14 FSC 279(Nov. 16,2012)
1% paul K. Ryut, Causation In Criminal Law, 106 UNIVERSITY OF PENNSYLVANIA LAW REVIEW,
786(APR., 1958 )
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In Ethiopian criminal law, there is a concept known as causation. Regarding the application of
provisions of Ethiopian Criminal Code'®® dealing with the question of causation in insurance

practice first the content of the Ethiopian Crim. C should be discussed.

In cases where the commission of an offence requires the achievement of a given result, the
offence shall be deemed to have been committed only if the result achieved is the consequence of
the act or omission which the accused person charged.™®” Such a relationship, referred to as ‘sine
qua non’ cause, is normally a remote probability, but a necessary condition for the particular
event that has occurred.**®The causation shall be presumed when the act or omission with in the
provisions of the law would in the normal course of things, produce the result charged. ”*®
Accordingly, an act should not only be a necessary condition for the result, but should also be

adequate enough to normally bring about the harm under consideration.?®

Causation of harm does not; however, render the accused punishable if the result harm is
unintended or goes beyond the offender’s intent or if accused didn’t foresee and disregard the

harm or if he didn’t fail to foresee same while him could or should have.?**

Where there are preceding, concurrent or intervening causes, whether due to the act of a third
party or to a natural or fortuitous event, this relationship of cause and effect shall cease to exist
when the extraneous cause was in it self-sufficient to produce the result.?> When both are
capable of producing the result, the accused may not be convicted with the result rather with that

act itself which is backed up and completed by Art.27 in the case of criminal matter.

1% ELIAS N. STEBEK, ETHIOPIAN CRIMINAL LAW DIGEST PARTS | & II (INTRODUCTORY READING
FOR CRIMINAL LAW 1),72( 2006)

195 |d

1% The Criminal Code Federal Democratic Republic of Ethiopia, Negarit Gazeta, Proc.No.414,(2004)

Y71d, Art.24(1), para,1

9STEBEK, supra note 192 at 73

199 Crim.C,Art.24(1), para,2

20 STEBEK, supra note 192 at 74

ZOlId

202 Crim.C,Art.24(2)
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Causation is presumed to exist when there are concurrent, or intervening causes, but each of
them are not independently capable of producing the result the cumulative effect of these causes

produces the effect the issue seen under the Criminal Code.?®®

In general, the Criminal Code can answer more or less, questions related with the cases of chain
of events and intervening causes. However, applying the rules of concurrent offenses to
insurance is difficult.”>* In insurance, where a loss is caused by the action of two concurrent and
independent causes, one of which is a peril and the other an excepted cause, the loss will not be
recoverable. Where successive causes occur which are not capable of producing the effect, but
bring the result cumulatively the last in point may be taken which is not clearly treated in

insurance causation rule.?®

In the case of concurrent cause, it is unclear whether we consider the insurer or the insured to be
equivalent to the charged person. The Criminal Code, on the other hand, holds all criminals
responsible based on their degree of involvement in the crime, but applying the Criminal Code to
insurance does not solve the issue due to its inefficiency in addressing insurance matters and the

fact that it was enacted to achieve criminal justice.?®

The causation principles in Article 24 of the Criminal Code are incompatible to determining
causation in insurance law. Ato Yohanes Nigusse argues that the analogical entertainment of the
Criminal Code's provisions of causation can solve the matter.” But Ato Temesgen
wendimagegn argues against this. As we all know, the nature of the rules of causation in criminal
law is to establish the offender's intention and punishment is associated with the offender's
intention, while the nature of the rules of causation in civil law, especially insurance law, is to

create a specific right to compensation.2%

Causation in insurance law its function for determination of liability. Since the purpose of
criminal law differs from those of the civil law, it is natural that the applicable principle of

justice should also differ in its purpose. In the civil law a causal connection must be found not

203 |d, Art.24(3)

24 Interview with Aron, supra note 145
205
Id

2 |Interview With Temesgen, supra note 155
27 |nterview with Yohanes, supra note 151
% |nterview With Temesgen, supra note 155
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only in order to establish liability but also in order to determine the extent of liability.”®® So,
since there are variations in the underlying policy and context, and they are different in nature
and intent, we will not use the analogical entertainment of these laws, but we will use general

rules of causation insurance developed by other jurisdictions.

3.5 Causation Requirements in Tort and Insurance law in Ethiopia

Causation requirements play an important role in pleading and proving tort and negligence
cases.’’®To bring a tort action in negligence, the plaintiff must plead and prove, by a
preponderance of the evidence, all four basic elements : the defendant owed reasonable and
ordinary care toward plaintiff and protect the plaintiff against unreasonable risks, defendant
breached this duty to the plaintiff by his unreasonable conduct, defendant's unreasonable
conduct was the cause-in-fact and the proximate cause of the harm suffered by the plaintiff, and

the plaintiff suffered actual harm or damages to the plaintiff person or property.?**

In tort cases, applies a "but for" test to determine whether defendant’s conduct was the cause-in-
fact of the plaintiff's harm, based upon a causal chain of events without any intervening,

superseding causes.?*?

Insurance causation is not tort causation.’’* The only reason causation becomes relevant in
insurance is because the language of a policy has demanded it is relevant for some coverage or
exclusionary purpose. Tort law, however, does involve socially imposed duties. Causation in tort
law designed to link a tortfeasor’s fault with the responsibility for harm that resulted to the
injured plaintiff.?**

The principle of proximate cause in insurance law is closely related with the theory of causation
in tort law.**® But principle of proximate cause in insurance law is not equivalent to the theory of

causation in the tort law. First of all insurance law as special law of Com. Code, has its own

29 Ryut, supra note 191 at 803
210 peter Nash Swisher, Causation Requirements In Tort and Insurance Law Practice: Demystifying Some Legal
Causation Riddles, (2007), at 3 http://scholarship.richmond.edu/law-faculty-publications
211
Id.
22 |d.at.4
3 KNUTSEN, supra note 14 at 638
214
Id.

13 |nterview With Abrha, supra note 164
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nature in theory and practice. Causation in tort law cannot satisfy its needs and it is difficult to be
a criterion for judging whether an insurer should bear insurance liability. Second, determination
of causation in insurance law is subject to the contract among the parties and should pay

attention to the reasonable expectation of parties due to the contract.*®

In concurrent causation substantial factor rule is applying. If two, or more, causes concur to
bring about an event and either one of them, operating alone, would have been sufficient to cause
the identical result, and then each cause-in-fact has played so important a part in producing the
result that legal responsibility should be imposed upon it as a substantial factor of the ultimate

result.?!’

The plaintiff has the burden of proof to show, through direct evidence or circumstantial evidence,
that defendant was the cause-in-fact of the plaintiff's injuries. The defendant's negligence must

have been the probable cause, rather than merely a possible cause, of the plaintiff's injuries®®.

Because causation-in-fact, standing alone, will often impose liability for extremely remote and
insignificant causes, tort practitioners must also plead and prove that the defendant's negligent
conduct was the proximate cause of the plaintiff's damages. Proximate Cause as a limitation to

liability based upon Public Policy grounds and based upon Concepts of Foreseeability.?*

There are many differences, as well as similarities, between legal causation issues in tort and
insurance law and that general rules of proximate causation often are applied in a different, and

more literal, manner in an insurance law context than in a traditional tort action.??°

In insurance contract disputes four different factors need to be considered: coverage provisions
of an insurance policy, the occurrence of the event, loss or damage and the causal "connector"
between the event and the loss.?** Causation requirement is a connector between the occurrence

and the loss.?%?
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2syisher, supra note 208 at 4
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221 McDowell, supra note 12 at 575
224,
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Insurance policy is a voluntary undertaking by which obligations are voluntarily assumed. Tort
liability for negligence is not to be applied in construing insurance policy. In tort law the law to
impose liability by its own terms of responsibility and quite another to construe for insurance

law.?

One crucial distinction between tort and insurance causation principles is the "reasonable
expectations of the parties” in insurance causation disputes.??* In tort the rules of proximate
cause are applied for the single purpose of fixing culpability, with which insurance cases are not
concerned. The question in tort cases is always, why did the injury occur? Insurance cases are
not concerned with why the injury occurred or the question of culpability, but only with the

nature of the injury and how it happened.?®®

In tort and insurance law, then, "common sense and reasonable judgment, logic and public

policy” ultimately will resolve most of these legal causation issues.??®

The 1960 Ethiopian Civil Code doesn’t define and contain provisions on causation. In Ethiopian
tort Causation is a link between the defendant’s conduct and the plaintiff’s damage.?’ If only one
cause no problem but if a number of different factors it is complicates the identification of the
cause. In ‘but for’ Test the plaintiff show she would not have been injured in the way she was but

for the defendant’s conduct.??®

Once the conduct of the tortfeasor causes the damage, the tortfeasor will be obliged to make that
damage good??®; but if damage was an unforeseeable consequence of the act, the damage is said
to be too remote based on reasonable man standard.”*® Therefore, Ethiopian Civil Code uses

Proximate Cause as a limitation to liability based upon Concepts of Foreseeability.?*!
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3.6 Incorporation of the Doctrine of Proximate Cause in Ethiopian insurance law

It is fundamental rule of insurance law that the loss must have been proximately caused by a
peril insured against.”® If an insured seeks to claim from his insurer for a loss he has sustained
he must show that the loss was caused as a result of a peril covered by the policy and that the
cause of the loss is proximately caused by a peril insured against. There must be a direct
relationship of cause and effect of as the cause is a proximate and efficient though not

necessarily in point of time.?*®

The object of insurance is to provide indemnity not for any loss but only for such losses caused
by the insured perils. The perils insured are clearly stated in the policy and the liability of the

insurer arises only if the loss is caused by one or more of these perils.?*

It is clear that a loss may be caused either by an insured peril or an uninsured peril or an excepted
peril. Thus, it is important to determine the cause of loss to decide whether the loss is payable or

not.

The principle of proximate cause seems to be more realistic and better reasoned in relation to
concurrent causation, in order to validate the insurer's contractual rights and obligations as well
as the insured's reasonable expectations of coverage, is to require the finding of a covered
dominant cause in any concurrent causation controversy.?*® If multiple concurrent causes exist,
and if the dominant cause is a covered peril, then coverage would exist for the entire loss, even
though other concurrent causes are not covered under the policy.?*® Under this paradigm, courts
determine which among the concurrent causes of a loss was the most substantial: if the most

substantial cause is covered, the insured receives damages.?’

Ato Yohanes Niguse suggested the incorporation of the rule of proximate cause to the Ethiopian
insurance law in order to solve the problems of causation in practice.”® The following

suggestions were made for improving the proximate cause system of Ethiopia. First, the

%32 JONE BIRDS ,ESSENTIAL BUSINESS LAW INSURANCE,51(1979)
233
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Principle of proximate cause should be clearly defined in the law. Second, research on the
principle of proximate cause should be strengthened in order to guide judicial practices and
guarantee the sustainability of and healthy development of insurance industry in Ethiopia.
Finally, revisions to the insurance law and the study of theoretical research on the principle are
time-consuming and do not address immediate needs. As a result, the publishing guiding cases
will effectively address the problem by the issuance of guiding cases by the FSC Cassation

Division by judicial interpretation until the insurance law is revised.”*°

Therefore, Ethiopia should in to her legal system incorporate the principle that the insurer is
liable only for those losses which have been proximately caused by a risk insured against.

3.7 Burden of proof in relation to Causation in insurance in Ethiopia

In coverage litigation, no issue is more neglected, but more critical than the burden of proof.?*°
The insured or insurer loses its case solely because it fails to adequately address the burden of
proof.>** Regrettably, the insured or the insurer may have possessed the evidence to sustain its
burden of proof but failed to come forward with it, merely out of unawareness that the law places

the burden upon it.?*?

Burden of proof contains two parts, production of evidence and burden of persuasion. The
burden of persuasion stays with the party that bears the burden. Firstly, the insured needs to
prove that the loss was caused by a peril insured by the policy.*** Secondly, the insured needs to

prove that the event was the proximate cause of loss.**

In Ethiopian insurance law there is no special provision for the burden of proof of the principle
of proximate cause. So the provisions of the Civil Procedure Code 2** on the burden of proof

should be applied. In the context of a coverage case, the insured must show that the claim falls
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within the policy.?*® As a general rule, a plaintiff bears the burden of proving his or her case. '
The insured has the burden of proving that the loss or damage to the insured subject matter is due
to an insured peril. The standard of proof here, as in any other civil case, is the preponderance of
evidence.?*® Proof of the proximate cause basically depends on the circumstances of the loss.?*

At the beginning of the proceedings, the plaintiff bears the burden of presenting evidence.?*
However, this burden may shift to the defendant if defendant admits the allegations of the
statement of claim and has risen what is called affirmative defenses. ' The insurer has the
burden of proof as to affirmative defense.”® Exclusion in the contract or an exception to

coverage claimed by the insurer constitutes an affirmative defense.?*®

The burden of proof is on the respective parties to prove their specific allegations. The insured
has to establish the loss was caused by the peril insured against. If he succeeds in proving the
loss, the insurer is placed under the burden to establish that although the loss has occurred on
account of the peril insured against it was of a nature which falls within the category of
exception to the policy, when an insurer pleads that, the loss falls within the exception the
insured is then placed under the burden to prove that the loss suffered by him does not fall within
the exception.”®* However, the insurer normally needs to prove that a loss was caused by an

excepted peril. >

Ethiopian Courts if they consider it necessary that the facts in dispute need to be established may
appoint experts to verify such fact.?® Expert evidence can be admitted to see whether the fact in
question was material in the facts of the particular case.?®” For all these reasons, we have no

doubt that the burden of proving the fact which excludes the liability of the insurer to pay
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compensation lies on the insurer alone and no one else.?® In the event of loss, the burden of
proof is on the insured he has to prove that the proximate cause of loss was an insured peril. If
the insurer argues that the loss was caused by an excepted peril, the onus of proof shifts to them.

The burden of proof to exclude its liability falls on the insurer.”*®

Therefore, regarding burden of proof in the Ethiopian insurance law there is no special provision
for the burden of proof of the principle of proximate cause. So the provisions of the Civil
Procedure Code on the burden of proof should be applied until Ethiopia gets a comprehensive

Code of evidence.

28 N. MAHESHWARA SWAMY, INSURER’S LIABLITY UNDER THE MOTOR VEHICLES ACT1988,
589(New ed.2005)
259 Id
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CHAPTER FOUR

4. CONCLUSIONS AND RECOMMENDATIONS

4.1 Conclusions

Causation in insurance is a matter of importance and it is vital to understand the difficulties that
are built into causation. When deciding causal connection many different factors need to be taken
into account like the expression used in the insurance policy, intention of the parties and the
specific circumstances of each case. The very existence of liability of the insurer is dependent on
the truth of causal connection. In order to cover up on the policy of insurance, the insured must
show that the loss was cause as a result of perils covered by the policy.

The research leads us to the conclusion that the rule of proximate cause is extremely important in
today's insurance industry in Ethiopia. Many real life cases with multiple causes of losses are

solved with this law. In Ethiopia there is no law that addresses these confusing situations.

As have been observed, however, the determination of the proximate of proximate cause is not
an easy task. Generally there is no difficulty if a single peril acts and causes the loss but often
these perils do not operate in isolation, but acts in succession or simultaneously and it will be
difficult to assess the relative effect of each peril or pick out one of these perils as the actual

cause of loss, so that there may arise doubts as to proximate cause.

In Ethiopia insurance law, however, it has been found that the Com. Code is silent in respect of
rule of causation. Yet, the use of the principle of causation important to identify insurance
liability can not only fully balance the interests of insurance parties; it is also promoting the
healthy development of the insurance industry.

Despite the above benefits of the rule of causation, its applicability to insurance is unsettled in
the Com. Code.

Causation in Ethiopia are concerned, there is a problem related to definition. Neither the
Commercial Code nor the Civil Code, which supplements the commercial code, provides a
definition of causation. The only available rules concerning causation are indicated under Article

24 of the Criminal Code. However, the extension of the principle of causation found in the
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Criminal Code to our insurance law would not bring about lasting solution to the prevailing
causation problems. It is insufficient to address all issues of causation. Causation in insurance
law its function for determination of liability. Since the purpose of criminal law differs from
those of the civil law, it is natural that the applicable principle of justice should also differ in its
purpose. In the civil law a causal connection must be found not only in order to establish liability
but also in order to determine the extent of liability. So, since there are variations in the
underlying policy and context, and they are different in nature and intent, we will not use the
analogical entertainment of these laws, but we will use general rules of causation insurance
developed by other jurisdictions until the legislator enacts causation rules appropriate for

insurance law.

On top of this, Article 663 (1) and Article 665 of the commercial code which obliges the insurer
to guarantee the insured risks specified in the policy, says nothing about how the causation
between the risks materialized and the cause is determined. The absence of appropriate causation
rules, as a result, leads courts to not give a uniform and proper decision. There are cases whereby
courts frame issues of causation erroneously and they do not even carefully interpret what the

law and the policy says.

According to data gained from decisions show that there is no uniform stand regarding the effect
of exclusion towards compensation. Even, the FSC Cassation Division has been given different
contradictory ruling regarding the effect of exclusion clauses in case of prove of causation. In
one hand, the courts made to relieve the insurer from liability the excluded peril must be prove
the cause for the damage sustain.?®® On the other hand, they made the insurer free from liability
to the claim without proving the excluded peril the cause of the sustain damage only see the

breach of the condition only.?"

Regarding burden of proof under the Ethiopian insurance law there is no special provision for the
burden of proof. So, the provisions of the Civil Procedure Code on burden of proof should be

applied.

%0 Oromiya Insurance S.C Vs. Mrs. Tigist Girma, File No.160196,FSC(July 01,2019)
%1 Global Insurance S.C and Fitsum lakew, File No. 90793, vol.15 FSC 410 (2013)
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The final interpretive exercise in solving coverage disputes turning on insurance causation
always rests on courts an evaluation of the insurance policy language at issue. Here, courts need
to take a purposive approach to that language and ask why that language is used. The purpose of
the policy, the underwriting intent behind the language used, and the consequences of coverage
and coverage gaps on a systemic level all need to be considered. Otherwise, insurance
jurisprudence about causation risks continuing to be an unpredictable patchwork that lacks

holistic coherence.

The incorporation of the rule of causation into our law increases the certainty and predictability
of insurance litigation. The cost of insurance will be decreased because the number of cases
involving litigation by the insurer will be reduced; the insured will not litigate a case in which he
does not appear to recover, and the insurer will not defend a case in which the insured appears to
recover. Claims will be paid more quickly, and the insured will face less expensive and time-

consuming litigation.

The lack of rule of causation in our insurance law creates a huge gap on the judiciary system and
on the public faith in relation to insurance law. As | mentioned in the above courts and judges

take their own different stand in similarly cases as they wish.

Therefore, Ethiopia Courts treat causation inconsistently. Why courts contradict each other in the
decision they rendered in similar case, the reason behind this contradiction is the lack of rule of
causation in our law and the different attitudes of judges in the area of study. Since, the doctrines

on rule of causation did not incorporation in our law courts take their own stand as they wish.

4.2 Recommendations

So, how this legal gap can be filled seems to be an important issue that must be addressed. The
determination of causality must be geared to this purpose, and the choice of appropriate test is
therefore essentially a matter of legal policy rather than science or philosophy. This is not to say
that empirical and philosophical assessments are insignificant in deciding policy, since sound

policy must be based on scientific facts and philosophical criteria.

The legal gap on the rule of causation can be listed as an issue of the Ethiopian infant insurance
industry that requires policy attention. As a result of the above findings, the author of this study

would like to make the following recommendations:
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1. The general jurisprudence on the law of insurance shows rule of causation is important
for determination of compensation as a result Ethiopia needs for legal reform. The legal
gap with respect to causation in the insurance law seeks a solution. As a result, the
insurance law, in its forthcoming revision, shall be amended in such a way that to
incorporate general rule of causation clauses in causation determination. Regarding the
law and the smooth flow and rapid development of the business, it is recommended that
legislators issue comprehensive clauses governing causation insurance, taking into
account the situation of the government's economic policy, the situation of society in
which the business is carried on, and the direction of development of the global economy,
especially insurance business. To assist courts in issuing consistent decisions and to make
insurance law full, our law should include a causal provision that addresses problems that
the new insurance law will face.

2. Another solution to the issue that can be a good device to close the legal gap is to
introduce insurance policies that have a ‘causation clause." As a result, in the absence of a
clear law that bestows causation, insurers can include clear causation clauses in standard
types of policies. As a result of insurance policies in Ethiopia failing to specifically
include the rule of causation, insurance companies are advised to draft their insurance
policies with a clear and precise rule of causation clause as it can minimize challenges of
causation and prove of causation until a legislative action is taken.

3. Incorporating the proximate cause principle into our insurance law. An in-depth summary
of the specific application status of the principle of proximate cause in Ethiopian judicial
practice is required. The principle of proximate cause should be stipulated in Ethiopian
Insurance Law, and the guiding rules for the principle of proximate cause should be
further elaborated by the issuance of guiding cases by the FSC Cassation Division. In
order to make up for the loopholes in the legislation on the principle of causation, and
provide legislative support for the practical application of the principle of causation, the
principle of proximate cause should be universally applied and accurately applied in
practice.

4. In order to regulate the determination of the principle of proximate cause in practice and
guide courts to decide the case, it is necessary to determine some operational and

applicable rules to Ethiopian insurance law. Fortunately, a series of such general rules of
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causation practicality have emerged in the course of long-term insurance practices. As a
result Ethiopian Courts should rely on insurance jurisprudence in the Anglo-American
legal system until it introduces it into its own legal system.

5. Ethiopia requires judicial action to apply the rule of causation developed by other
jurisdictions. Capacity building for judges in various short-term programs that include
training on the subject of insurance industry, which is supported by domestic and foreign
laws, and practice by strengthening theoretical research on causation insurance.

6. Regarding burden of proof in the Ethiopian insurance law there is no special provision for
the burden of proof of causation. So the provisions of the Civil Procedure Code on the
burden of proof should be applied until Ethiopia gets a comprehensive Code of evidence.

7. Finally, publish guiding cases on the principle of proximate cause. It is necessary to solve
the problem that the judges have different standards in the trial of cases using the
principle of proximate cause and have great differences in conceptual understanding. The
guiding cases can be effectively resolved through the issuance of guiding cases by the
FSC Cassation. The Federal Supreme Court in its Cassation Bench has constitutionally
empowered to give cassation over any level of court decision containing basic error of
law.?®? Its interpretation in giving decisions is binding as of law in the country.?®® Thus,
the court is expected to give decisions that escalate the jurisprudence of the law on the
issue of causation whenever a case is brought to its attention to give clear and well
researched interpretations that fill the gap of the law when cases of such nature are
submitted to it.

Hence, the legal gap must be filled taking into account the basic principle of legal
interpretation by making use of the general jurisprudence on the issue of causation.
However, as interpretation by Ethiopian courts can’t be a long lasting solution, a
legislative decision on the issue is also required. Thus, legislative measure seems apt in

the revision of the insurance law which is now underway.

%2 Federal Democratic of Ethiopia Constitution, Proc. No.1, Fed. Neg. Gaz. 1% Year No., 21 August 1995, Art
80(3/1-a)

263 Federal Courts Proclamation Re-Amendment Proclamation No.454/2005, Fed. Neg. Gaz. 11" Year No.42, 14"
June 2005, Art.2(1)
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