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Abstract 

It has been alleged that judicial foreclosure, owing to its lengthy process has 

resulted in bad business culture, which in turn, has adversely affected the income of 

banks and the banking business in particular and the interest of the segment of the public 

who deposit money with banks in general. And the recent laws of power of sale 

foreclosure (proclamation No 9711998 and 98/1998) have been issued believing that the 

issuance of these laws would redress the said problems. 

The study analyzes and identifies the problems surrounding the laws and practice 

of power of sale foreclosure in Ethiopia. 

The study concludes by recommending alternative solutions which would help not 

only collection of bank loans but that fairly serves all classes of creditors and debtors and 

enable investment and business to flourish. 
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CHAPTER ONE 

Laws of Power of Sale Foreclosure in General 

1.1. General Background 

As is in many countri es, liti gation between creditors and dcbtors has always been a 

prominent feature of the Ethiopian scene. It is believed that the said liti gation is as old as the 

practice of transactions undertaken between creditors and debtors itself. Though, what Ethiopia 

developed was an informal hierarchy of administrative and judicial arbiters, beginning with 

vi ll age elders, passing through various officials to the "chi lot" of the emperor, even thi s legal 

system which did not have a developed regular and institutional ized class of judges and lawyers 

and the relatively underdeveloped state of laws have not permitted creditors foreclose properties 

mortgaged or pledged, where debtors fail to service their debt in due time, without the 

invo lvement of a court. 

The transformation that Ethiopia has wldergone from being an iso lated and what was 

thought to be inaccessible country into a state striving in everything to be modeled after a modem 

state, has not also introduced sale of mortgaged or pledged properties by creditors without the 

intervention of a coul1. 

"The law of loans", which was published in 1924/25, under its article, "a pledge", among 

other things, stipulates that it is on ly after the date of maturity of the loan that the bOITo,wr can 

give to the lender permission to take the property pledgcd to cover the lo;(n or to sell the said 

property for non-payment of the debt. In the absence of such authorization from the borrower. it 

is only the court which may order the sale of the pledged property for the se ttlement of the debt. 

2 
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According to thi s law of loans, any provision in the agreement of pledge purporting to give such 

permission in advance, that is to say, at the time of the loan or pledge agreemen t or after the loan 

or pledge agreement but before the loan matures, is invalid and of no effect. 1 This same law also 

provides that, should the mortgaged debt not be paid on the date of maturity, the mortgaged 

property may on ly be so ld by the order of a court and the proceeds of the sale will go first and 

foremost towards sati sfying the mortgaged debt. 2 

With regard to properties pledged to secure a debt, the civi l code of Ethiopia, under its 

article 2851 (I) stipulates that: "any agreement, even subsequent to the furnishing of the pledge, 

authorizing the creditor, in the event of non-payment on the due date, to take possession of the 

pledge or to sell it without complying with the formalities required by law shall be of no effect". 

The formalities, which the pledgee should comply with, seem those stated under article 2853, 

2854,2873 ,28 11(3), etc of the civi l code. Before causing the pledge to be sold, the pledgee may 

give notice to the pledger that, upon default, he wil l cause the pledge to be sold 3 Where, within 

eight days from the said notice, no objection has been raised or the objection is dismissed, the 

pledgee may cause the pledge to be sold by public auction. 

The legal phrases "before causing the pledge to be sold" stated under aI1icle 2853, and 

"the objection is dismissed" inserted under art. 2854 should not at all be taken to mean that it is 

not the pledgee himself or a person authorized by the pledgee that lUldertakes the sale of the 

pledge. The pledgee should not be expected to move the court so as the court order the sale of the 

pledge. 

After the debt bas become due, unless the pledgn and the pledgee agree that the pledger 

(the debtor) shall make over the pledge to the creditor (pledgee) in settlement of the debt, ·1 it is 

not necessarily the court that orders the sale of the pledge. It is mther, according to the 

circumstances of the case, the pledgee himsel[ or the warehollseman, or any ()tlic r person 

3 



licensed by competent government organ to undertake public salc and authorizcd by the pledgee, 

who may sell the pledge as envisaged under articles 2853, 2854, 282 1, 2873, etc of the civi I code 

cum articles 781 (4) and 825( 1)( d), etc of the commercial code. 

What is, therefore, prohibited by article 285 1 (l) of the civi I code with respect to the sale 

of pledge is making an agreement between the pledgee and the pledger in advance, at the time of 

the pledge agreemen t or evcn subsequent to the furnishing of the pledge in order the pledgee take 

possession of the pledge or to sell it without complying with the above mentioned formalities 

required by law where the pledger defaults. It should, however, be noted that the pledgee and the 

pledger, after the loan becomes due, ean agree that the pledger shall make over the pledge to the 

creditor in settlement of the debt in the wordings of article 2851(2) of the civil code. Failing such 

agreement after the pledger has defaulted, the creditor may itself sell the pledge or cause it to be 

sold by a trustee as would thoroughly be discussed under the next chapter. One can, therefore, 

conclude that power of sale foreclosure was recognized by the laws of pledge contained in the 

civil code albeit the fact that the said power of sale is confined to pledge and does not emanate 

from a contract but due to the operation of the law. 

With respect to properties mortgaged, the civil code, under art. 3060 (1), stipulates that 

any provision where by the creditor may, after the debt has become due, appropriate or sell the 

immovable without due regard for the conditions prescribed by law shall be of no effect, 

notwithstanding that such provision was made after the creation of the mortgage. Unless the 

mortgagor, after the debt has become due, agrees to transfer the ownership of the immovable (the 

mortgage) to the mortgagee, it is only the court that does have jurisdiction that may order the sale 

oCthe mort gageS 

Arti cle I S9(2) of the commercial code, like that of the civi l code provisions on mortgage, 

prohibits the sale of a business mortgaged without complying with the requirements of the law. 

4 
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The sa id requirements are provided undcr sub articlc I of the samc art iclc (189) which stipul atcs 

that a secured cred itor, whose claim is not paid on becoming due, has a ri ght to move thc court to 

ordcr attachmcnt of the business wi th a view to causing it to be sold by auct ion, provided that the 

debtor has fai led to pay the debt after a mon th of notice of dcmand of pay men 1. 

It would not, therefore, be difficult to safely conclude that the civil and commercial codes 

of Ethiopia, with regard to properti es mortgaged to secure a debt, more or less, follow sim ilar 

provisions of the before-menti oned law of loans. 

The relevant provisions of the civil code and commercial code, eited in the above 

di scussion, evidence the fac t that Ethiopia was one of the judicial sale countri es of continental 

legal system with regard to sale of mortgage. That Ethiopia belongs to the category of the 

judicial sale countries with regard to sale of mortgage has also been confirmed by wri ters who 
~ 

undertook a comparative research on the mode of enforcement of security6 

In 1997, A Proclamation To Amend The Civil Code, Proclamation No 6511997, was 

J issued with a view to enhancing collection of bank loans which could not be collected because of 

lengthy judicial foreclosure. The said proclamation, in order to empower banks to foreclose 

property mortgaged or pledged by themselves, made articles 2851(1) and 3060(1) of the civi l 

code inapplicable for property mortgaged or pledged with banks. Even though, the said 
r 

proclamation is entitl ed as "A Proclamation To Amend The Civil Code", it goes beyond 

amending the before-mentioned articles of pledge and mortgage and it provides that an agreement 

authorizing a lending bank to sell, by public action, a pledge or mortgage given to securc its loan. 

upon giv ing a prior notice of at least 30 days to the pledger or mortgago r and to transt<:r 

O\\l1crship of the pledge or mortgage to the buyer shall be valid. It also stipulates that the sa le of 

the sec lIIity by the lending bank shall be deemed cxecut,,,l by an authorized agent of the pledger 

or mortgagor. Moreover, it enshrines that the provisions of articles 394-449 of the c ivi I proccdmc 

5 
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code shall, mutatis mutandis, be applicable whilc the lending bank exercises its power to sell the 

pledge or the mortgage, and failing to observe the relevant provisions of the civi l procedure code, 

shal l make the selling bank liable for any damage sustained by the mortgagor or plcdger. 

The above-mentioned proclamation was found to be difficult to be implemcnted by the 

lending banks owing to the fact that, except some agreements of CBE, no mortgage or pledge 

agreements of banks to the date of this proclamation authori ze banks to sell a pledge or mortgage 

and transfer the ownership of same to a buyer. On top of this, banks had no enforcement 

mechanisms to seize and / or dispossess the mortgage or pledge prior to or after the sale. Thus, 

proclamation No 65/1997, though, was in force for almost a year, without being used to sell a 

single mortgage or pledge,1 was replaced by proclamation No 97/98, entitled "A proclamation To 

Provide For Property Mortgaged Or Pledged With Banks" with a view to overcoming the 

shortcomings of the replaced proclamation. Proclamation No 9711998, which included almost all 

the provisions of the repealed Proclamation No 6511997, brought into being the government 

organ namely "the registrar" which is said to be responsible for registering an immovable 

property or witnessing the signing of a contract of pledge and deposit same. The proclamation 

empowered the said registrar to take the necessary measure including to order police force for 

carrying out the sale of the pledge or mortgage. 

Proclamation No 9711998 has not only pemlitted banks to enter into a mortgage or pledge 

agreement that enables them to sell the mortgage or pledge when debtors default but also allows 

them to obtain and include the consent of the mortgagor or pledger in the mortgage or pledge 

agreemcnt in order to have the 0\\~1ership of the mortgage or pledge transferred to themselves for 

the value of the mortgage or pledge stated in the mortgage or pledge agreement, if the said 

mortgage or pledge Cflnnot be so ld nt an auction for the second snle. Moreover, this same 

procinmntion, surprisingly, nllowed bnnks to sell property mortgnged or pledged with them by 

6 



punlic auct ion and to transfer the ownership to the buyer and where it cannot be so ld alkr two 

aucti ons, to themselves, even in the absence of a mortgage or pledge agreement tlw t empowers 

them to do so. This is a power of sale that obtains its validity due to the operation of the law and 

it is repetitive with regard to pledge since pledgees have already been empowered by the civi l 

code to exercise power of sale over a pledged property. 

The other proclamation is Procl amation No 981J 998, A Proclamation To Provide For 

Business Mortgage. This proclamation embodies most of the provisions of Procl amation No 

971J 998 bu t deals with sale of business mortgage without the involvement of a court. Though 

business is a property and business mortgage is one of the several types of mortgage and could 

have easi ly been streamlined (consolidated) under proclamation No 97/1998, it has, perhaps, for 

poor draftsmanship, been issued separately. 

1.2. The Purpose of the Laws and Causes of Default 

1.2.1. Purpose of the laws 

No one may tell us the rationale for which the before-mentioned laws were issued bener 

than the said laws themselves, and therefore, let us resort to the preambles of proclamations No 

9711998 and 98/1998 that provide the said rationale. The prean1bles of proclamation No 97)1998 , 

are quoted and put as they appear in the said proclamation here below: 

.. . WHEREAS, it takes rather too long a time to obtain judgement, from 
coul1s of law, for sa le of property mortgaged or pledged with banks and to 
subsequently have it executed; 

WHEREAS, consequently, banking business thriving on interest 
payment on loans it pro\'ides from public money rece ived by ways of 
sav ing depos it s or acquired from other SOllrces, hns been adversely 
affected; 

WHEREAS, in order to create a conduci\'e env ironment to economic 
deve lopment by enab ling banks to collect their debts from debtors 
efficiently and thereby promoting a good bnsiness cu ltu re; it is necessa ry 
to amend the civil CClde concerning the sale of property mortgaged or 
pledged \\' ith banks ... 

7 



The first and the second paragraphs of the above quoted proclamation No 97/1 998 is 

almost a copy of the first and the second paragraphs of the replaced proclamation No 6lLW9-~ 

Notice, however, that the third paragraph of the preamble of Proclamati on No 97/1 998 is a bit 

different and wider than that of the third paragraph of the preamble of Proclamation No 65/1 997. 

This is because, the third paragraph of the preamble of proclamation No 97/1 998 includes (adds) 

the phrase "in order to create a conducive environment to economic de ve lopment by enabli ng 

banks to col lect their debts from debtors efficientl y and thereby promoting a good business 

culture", which was non-existent under the preamble of Proclamation No 65/1 997. 
~ 

One can, therefore, notice from the above quoted preamble and the preamble of Business 

Mortgage Proclamation that, more or less, repeats what the preamble of Proclamation No 

97/1998 states, that the need for the exercise of power of sale by banks has become of greater 

importance because of the then existing economic climate in which there was an increased 

inabil ity on the part of a number of debtors to meet their monetary obligations stated in the loan 

agreement and the consequences of which has adversely affected not only the income of the 

banks that is mainly based on collection of interest on loans but also the interest of the entire 

segment of the society (the public) who have deposited money at their account held with banks; 

that the debtors were unwilling to service their debt due to absence of a good business culture. 

One can, therefore, safely conclude that the very reason for the coming into being of the 

said laws is to make the provisions of the civi l code and the commercial code that, do prohibit 

creditors to forecl ose or transfer 0\\11ership of securities held to guarantee the repayment of the 

loan without the order of the court, inapplicable to banks and empower lending banks to 

foreclose propl'rt)' mortgaged or pledged without the need to resort to the lengthy judicial 

foreclosure. 
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The before-mentioned laws that empower creditor banks to foreclose properties 

mortgaged or pledged with banks without the in tervention of a court arc be li eved to enable banks 

to collect their loan efficiently and contribute to the prevalence of good business cu lt ure and 

therefore cou ld create a conducive environment to the economic deve lopment of the country. 

In thi s respect, CBE has taken the initiati ve for the promul gat ion of laws of power of sale 

foreclosure in thi s country in response to its borrowers' defau lt. 8 

Let us, therefore, under the forthcoming section, consider some causes of default in li ght 

of which whether the purpose of power of sale can be achieved as intended. 

1.2.2. Causes of Default 

V Dealing with causes of default of borrowers, at first glance, may seem a digression from 

the essence of the topic of this thesis. It has, however, been deliberately included with the view 

to assisting us understand the magnitude of the mismatch between the said causes of default and 

the response of the legislator that canle up with the power of sale foreclosure as a remedy to such 

causes of default. The analysis is also essential owing to the fact that such an attempt, in one way 

or another, is tantamount to analyzing the provisions of the law itself so long as the laws under 

consideration clearly state that banks could not collect their loan by moving the court to order the 

sale of collateral (security) due to lengthy judicial sale and absence of a good business culture 

which presupposes only intentional default. 

Borrowcrs of banks fai l to repay and/or pay debts when it is duc because of sewrnl 

reasons. Whcthcr such failure on the part of the borrowers could be attri buted sokly to deliberate 

fai lure to pcrform a contractual duty is rea ll y a challcnging issue that requires the judgcment or 

banks and the goycrnmcnt in whose jurisdiction these borrowcrs operate their business. 
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Identifying eauscs of default may cnable creditors, the govcrnmcnt und evcn the debtors 

themsel ves to seck the appropriate so lution to the problem. 

Due to principlcs of lending, almost all banks in thi s country, though in different degree 

as the nature and type of loans require, do undertake loan apprai sa l when considering an 

application of a borrower for a loan. The appraisal may range from ascertaining of facts filed by 

the borrower or his agent in loan application format prepared by the lending bank and visiting the 

business of the borrower to working out a detail feasibility study for those loan requests 

involving a considerable amount of medium or long term loans extended to support business 

investments. 

It is this said appraisal that helps lending banks to make a deci sion as to whether to lend 

the requested amount of money or not. TIle appraisal raises a number of questions that must be 

considered and many that must be asked of the borrower before banks are in a position to make a 

decision. Some of the questions may not be difficult to answer if the borrower has been known 

for years and the bank is therefore aware of how well or badly the borrower has managed his 

b · . I 9 uS1l1ess 111 t le past. 

If the borrower is a fresh one, however, lending banks should, in their appraisal, consider 

the credit worthiness of the borrower, the purpose of the loan, the amount and the term of the 

loan, how and when the loan is to be repaid, and type and the nature of security for the loan, 

In spite of the fact that it is after such an appraisal that banks do extend loans to their 

borrowcrs, borrower's default to repay the loan for various reasons, amongst which, the undcr-

mentioned are worth to be noted. 
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1. Mismatch between earnings of the business and periodical installment payments. 

This mismatch between earning of the business for which the loan has been granted and 

the periodical installment payment of the principal amount of the loan together with interest and 

other charges particularly in cases of long term loan is usually witnessed. Term loans are 

designed to fund long and medium term business investments, such as the purchase of equipment 

or the construction of physical facilities, such as, buildings, clearing fann land or construction of 

dams, etc. Usually the borrower applies for a lump-sum loan based on the budgeted cost of his 

proposed project and then pledges to repay the loan in a series of periodical installments II 

(payments may be made on equal annual or semiannual installments or every quarter or even 

monthly). 

It has been said that such term loan repayments nonnally look to the flow of future 

earnings of the business, for which the borrower took the loan, to amortize and retire the credit. 

Hence, the schedule of installment payments is usually structured with the borrower in normal 

cycle of cash inflows and outflows. 12 

Despite the fact that the probability of default or other adverse changes in the borrowers 

position is certain to be greater over the course of a long tenn loan, banks in industrially 

developed cO\U1tries grant 25-30 years of repayment period in order to enable the borrower repay 

the loan without being burdened by big amount of the periodical installment payments. 13 

Where banks, in developed nations, that have a better envirorunent that permit them to 

undertake rdatively dependable loan appraisal imd where their borrowers also have a better 

market for their services or products because of the pmchasing PO\\U of consumers, thcy grant 

to the borrowers a period of 25-30 years to repay a term 10im; but in Ethiopia the maximum time 

granted to rcpay a term loan is only IS years14 Notice that, due to globalization,. borrowcrs, 
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borrowcrs who bcnefitcd from the extension of such loans have defaulted sinee most of them 

took the said loan for the business whi ch they have never known before and the loan amount was 

much greater than what their business requires. On top of these, the supply of products or 

services by such borrowers we re onl y demanded by few consumers who had the potential to 

purchase them. 16 

The other area of unwi se and unhealthy competition amongst banks was related with the 

supply of money to borrowers who import consumer products and borrowers who manufacture 

same products here in Ethiopia. 

DBE extends long term investment loans to borrowers in order they produce products 

such as edible oil, flour, leather shoes, rubber shoes, dry cell battery, soap, gannents, plastic 

households, etc. Locally with the view to import substitution, CBE also extends short-term loans, 

particularly, working capital to these same borrowers for their same business . CBE, on the other 

hand, extends loans to its other borrowers who import the same products from companies that do 

same business in foreign countries. The local products, due to quality and cost of inputs of 

production and the disadvantage of small scale manufacturing that normally result in high cost of 

production, do fail to compete with the imported products. The imported products, owing to 

large scale production and other related benefits, have advantages over the local products . 

By so doing, the state owned bank, CBE, defeats the purpose of its 0\\~1 loans and DBE'S 

loans and thereby causes the default of numerous loans. 17 

3. Natural 01' Manmade Catastrophe 

Amongst the natural catastrophe, for the purpose of thi s thesis, draught shall suffice to be 

cited here. Agriculture is the dominant sector in the Ethiopian economy and is still the sing le 

largest sector and its performance has a signi fican t impact on the overa ll perfonnancc of the 
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national economy.I K It should, howevcr, be noted that agricul turul activi ties and producers arc 

susceptib le to many ri sks because of the fact that agriculture in this country still is dominantly 

rain fed. Whenever draught exists, borrowers engaged in agricuiturul investments, vis, coffee 

plantation, cereals growing, cattle fattening, dairy, ctc, do face a serious problem and do fail to 

repay their loans. 19 

Amongst manmade catastrophes, war plays a negative role in a country's national 

economy. The Ethio-Eri trea war has affected all businesses in Ethiopia, in general, and 

businesses in northern Ethiopia, in particular. Specifical ly, hotel and tourism undertakings in the 

northern part of Ethiopia have seriously been affected by the war and matters related with the 

said war due to tourists' hesitation to reach these areas during the long periods of the war and 

even after the war. And, hence, many investors in hotel business who borrowed money from 

banks have failed to repay their debts because of the war and matters related with the 

consequences of the war20 

4. Illness and Subsequent Death 

As many businesses in Ethiopia are dominantly owned and managed by soul proprietors, 

banks, before they decide whether to grant loan or not, do asses, among other things, the 

character and managerial capabi lity of the prospective borrower. It is where the assessment 

reveals that the prospective borrower has suitable character and managerial capability to run the 

specific business for which the loan is to be granted, that banks do recommend and approve 

10ans.2I Unl ike business organizations whose ex istence is perpetual, unless dissolved for some 

reasons, individual human beings, on the basis of whose character and managerial capability 

the loan is extended, may pass away before the loan is settled. 
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Death of borrowers has been one of the sc rious problcms cncountcred by banks now-a­

days. Since the mid of 1990's death rate of borrowers, never heard before, has been reported to 

the management of several banks. It has been learnt that at only Nekemt branch and 

Debremarkos branches of DI3E and e13E, over 30% of indi vidual borrowcrs have died and due to 

which almost all businesses whose owncr managers have died have failed. The wives of the 

deceased 's or the ch ildren of the deceased's who attain legal majority, in most instances, have 

neither the sk ill to run the business nor are interested in the business at all or may also be ill to 

undertake the management of the business22 Thus, one can boldly say that death is one of the 

main causes of default for borrowers of bank loans. 

5. Willful Default 

Willful default may reveal itself in several ways. Some borrowers' default is intentional 

and a planned one even prior to the withdrawal of the loan amount. A lthough one of the principal 

responsibilities of banks in this eountry is assessing the collateral aspect of a loan request, many 

borrowers do escape such an assessment quite easily. As can be understood from the lending 

policy of several banks, it is only a few borrowers who may borrow unsecured, with no specific 

collateral pledged or mortgaged behind their loan except their reputation and abil ity to generate 

earnings. Most of the borrowers, however, are usually asked to pledge or mortgage their asset for 

the repayment of their loan23 Nonetheless, a 1llU11ber of borrowers due to llndue co llaboration 

with some property valuers and some officials of banks produce fixed assets the value of which 

is much lesse r than the loan amount requested and get the said loan without much difficult y. 2. 

Some borrowers even do not pledge or mortgage their own property, rather they produce 

other pcrsons' property by merely offering the sa id other persons insignificant amount of money 

to obtain their consent. 25 By so doing, borrowers deft'at the vcry purpose of co llatera l at the 
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outset. Here, it should be noted that ge tting a pledge or mort gage of the borrower's assets as 

co ll ateral behind a loan really serves some purpose for a lender. If the borrower cannot pay, the 

pledge or mortgage of co llateral gives the lender the ri gh t to cause the sa le of those assets 

designated as loan co ll atera l, using the proceeds of the sale to cover what the borrower did not 

pay back. Coll aterizati on of a loan gives the lender also a psychological advantage over the 

borrower, it is because specific assets may be at stake and hence the borrower feels more obli ged 

to work hard to repay his loan and avoid losing va luable assets 26 Borrowers, who do not produce 

their own property for collateral or who produce their own property as co llateral whose value is 

not equivalent to the loan amount withdrawn, deliberately abandon their business and then the 

loan defaults. 

Some category of borrowers' intentional default is accomplished by diverting the loan 

from the purpose for which it has been granted. Borrowers sometimes acquire a plot of land 

outside Addis Ababa where acquisi tion of a plot of land is not difficult and the amount of money 

for the acquisition is not as big as here in Addis. They produce the title deed of the said plot of 

land along with their business plan and business license to banks for the latter's appraisal of 

their loan request. Though the loan approved may be disbursed in several phases, borrowers, for 

instance, engaged in cattle fattening, meet the requirement of the first di sbursement by simply 

showing a shade and fences and also few oxen which are not their 0\\'11 to the bank's offic ial s. 

Conditions for other di sbursements of the loan also would easi ly be met, for instance, by 

shO\\'ing agreement reached to purchase inputs to the catt le fattening business. Afte r the entire 

loan alllount is disbursed, even without \mdertaking a single business cycle of the projec t, 

borrowers abandoning the business for the purpose of which the loan is granted start other types 

of business in other persons' name. ;\s the collateral Il)r such kind of loan could be the asset o f 
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the project it self or a collateral produced by a third party in a manner di scussed above, the loan 

would default. 27 

Diverting bank loan could take also another form. Borrowers, who planned new bus iness 

establishments, may be required to carry out building construction or acquire equipment or both. 

Borrowers, for example, by showing to valuers only heaps of stone will be entitled for the first 

loan disbursement as if they have fully met the utilization of 30 (thirty) percent of the project 

cost from their own source and which is usually stated in the loan agreement as a condition for 

the first disbursement. These borrowers may also utilize half percent or so of the first bank loan 

disbursement for the project diverting the balance for their other businesses. The valuers wi ll 

confirm that the borrower has fully used the bank's loan first disbursement for the project and the 

borrower would be entitled to other disbursements in the same malU1er like that of the first and 

second disbursement.28 

In cases of purchase of equipment, some borrowers collaborate with the supplier abroad 

or here in Ethiopia. Over-valuing the invoice by any percent is very common. The bank releases 

the loan earmarked for the purchase of the equipment against the invoice submitted to it. Thus, 

borrowers who engage in such deceitful practices usually default for the simple reason that since 

they have already benefited from the loan and since their projects are under-capitalized believing 

that it will never be successful , they deliberately abandon it. 

Some borrowers, filling many sacks with hay, show it to a bank's loan oftlcers as if it 

were coffee purchased by their own contribution and get working capital loan worth in millions 

from banks owing to undue collaborat ion with bank loan officers and then after even n ee the 

country. Many of such kinds of loan, no doubt haw not been repa id29 There arc some 

exceptional instances where borrowers fai l to pay their loan where the ir business generalL's 

adequate income to repay a debt. 
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6. Wrong Advice Given by Banks 

As many banks, pursuant to their objective, provide business advice, negli gent advice has 

obviously occurred in the range of matters in which banks have become invol ved. For instance, 

failure to pass on information when banks shoulder the task of advising a potential borrower 

about the attendant risks of a particular investment; statements by the banks that they will make 

available to a borrower adequate funds to undertake a business project and advice about 

investments and also assurances that business plans are heading in the right direction. 

Even though there is a distinction between a bank simply passing on information about, 

for example, a potential investment and a bank actually giving advice on that investment, in 

Ethiopia, no bank, so far, has incurred liability for advice given even where the said advice is 

related with actual advice on the investment and the said advice has found to be a cause for the 

failure of the investment. Hence, banks, particularly, that provide investment loan are so 

negligent and some borrowers have defaulted owing to such an advice.3o 

To summarize, causes of default are not exclusive, rather, they are interrelated. Whatever 

cause of default may be, banks do blame their borrowers whose loan have been in default. The 

remedy for default should take into account, above all, the nature of the cause itse lf if there has 

to be genuine effort to over come the before-mentioned causes of default on the part of banks, 

the goverrunent and the defaulting borrowers themselves. 

The \\'Titer of this thesis is of the opinion that the remedy for the before-mentioned causes 

of default should be all rounded and the formulation of which should be based upon the nature of 

causes of default, as it has been attempted to recommend at the end part of thi s thes is. 
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1.3. Scope of Laws of Power of Sale Foreclosure 

Under this scction, we wi ll di scuss, very bricfly, how thc recen tl y proclaimcd laws of 

power of sale foreclosure arc put for the benefit of lending banks only and for a limitcd purpose, 

To begin with, where viewed from creditors' perspective, as it can be understood from the 

provisions of articles 3 and 4 of Proclamation No 9711998 and arti cle 13 and 14 of Proclamation 

No 98/1998, it is only banks that are empowered to exercise power of sa le foreclosure in the 

present day legal system of Ethiopia, Creditors, other than banks, arc not permitted to exercise 

power of sale foreclosure, Even financial institutions, such as insurance companies 

(corporations), are not included among the categories of creditors allowed to exercise power of 

sale foreclosure, The exclusions of the insurance companies is tantamount to defeati ng one of the 

very rationales of the laws of power of sale foreclosure clearl y provided by the preambles of the 

laws themselves, The alleged rational is to protect the funds of the public deposited with banks 

and extended to borrowers by banks by virtue of their lending functions, 

Here, it should be noted that insurance companies own and administer the funds of the 

public and do also grant credits by way of issuing several types of policies to insured's on credit 

basis to insure risks which they think are profitable, At this juncture, it is worth mentioning that 

at the debate held on the draft of Proclamations No 97/998 and No 98/ 1998, some insurers in this 

CotUltry firmly argued before the house of peoples' representatives, to make the proclamations 

include insurance companies in the exercise of power of sale, 31 though the proclamations, 

ultimately, empowered only banks to fo reclose properties held with banks to secme the 

repayment of a loan, 

Such attempt of limiting the exercise of power of sale to banks only, no doubt , has made 

the scope of the said laws very narrow, In India, despite the fact that the power of sa le is granted 
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to banks and other financial instituti ons, many still argue that it must empower all types of 

cred itors who have secured mortgaged or pl cdged properties.J2 In the United States of America 

and in the United Kingdom, though there are some exceptions, power of sale is not at a ll 

confined to banks J ] 

When viewed from security perspective, as the above cited provi sions of the 

proclamations have abundantly made clear, even banks, which are said to be empowered to 

exercise power of sale, can only exercise the said power over properties mortgaged or pledged 

with them to secure the due repayment of the loan that they have extended to borrowers. Unless 

borrowers mortgage or pledge their specific property for the due repayment of a loan that they 

borrowed, from the banks themselves, banks may not exerci se thei r power of sale over the 

properties of debtors even when the said debtors owe debts to the banks. Banks may not also 

exercise their power of sale over the property of a third party who has undertaken a personal 

guarantee for the due repayment of a loan that other persons have borrowed from banks. 

Likewise, where banks themselves stand behind their customers to payoff customers' debts 

where those customers are unable to pay, such as by issuing letter of credit, banks Carulot 

foreclose the properties of these customers even where these customers have mortgaged or 

pledged their properties with banks. 

It is important to, carefully, notice the scope of the recent laws of power of sale 

foreclosure from time perspective too. As per the word ings of article 3 of Proclamation No 

97/1998 and art. 13 of Proclamation No 9811998, the laws of power of sale foreclosure shall 

apply to mortgage or pledge agreements that are made between a lending bank and a borrower 

after the coming into force of the laws of power of sale foreclosure. In other words, the 

agreement that empower the lending bank to sell the property mortgaged or pledged withou t the 

intervent ion of com ts should be made subsequent to the com ing into force of the laws of power 

21 



of sale foreclosure . In this sense, one can say that power of sale dcrivcs its validity from the will 

of the parties to a contract and the laws of power of sa le arc forward looking with no 

retrospective effect. 

It should however be noted that the above assert ion wil l not go far in view of the 

provisions of art icle 4 of Proclamation No 1998 and article 14 of Proclamation No 9811998. 

It is because both articles empower the lending bank to exercise a power of sale foreclosure 

without being so empowered by the will of the borrower andlor the mortgager or the pledger. 

And, hence, the laws of power of sale foreclosure have retrospective validity for the 

simple reason that the lending bank has secured the properties of the borrowers or persons other 

than the debtor as a collateral. In this regard, the scope of the laws of power of sale foreclosure , 

in terms of time perspective, covers all the periods prior to the coming into force of the said laws 

of power of sale foreclosure, the only limit being the absence or non-existence of a mortgage or 

pledge agreement made between the debtor and the lending bank or the period of limitation of 

the claims of the banks incase where property is mortgaged. 

One may, however, ask about what will happen where a lending bank that enters into a 

mortgage or pledge agreement after the coming into force of the laws of power of sale 

foreclosure fails to obtain and include the consent of the mortgager or pledger that enables it to 

exercise power of sale foreclosure. Should such a lending bank be permitted to invoke the 

articles under consideration? Certainly no. This is because, the said articles are only unduly 

provided to cover the situation prior to the coming into force of the proclamation. After the 

proclanmtion, if the power of sale of the lending bank is not availab le in the mortgage or pledge 

agrCt'lllent, it should be presumed that the borrower was not willing to empower the lend ing bank 

to exercise power of sale and as if the lendi ng bank has favored other modes of security 

enforcement where the borrower default s. 
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1.4. The nature oflhe laws of power of sale foreclosure 

1.4.1. The laws arc discriminatory 

As it has been di scussed earli er, it is only a lending bank that is empowered by the 

recently proclaimed laws of power of sale foreclosure to exercise power of sa le. In thi s regard , it 

can be said that the recently proclaimed laws of power of sale foreclosure in Ethiopia are 

di scriminatory. In spite of the fact that Indian laws of power of sale foreclosure are appl icable to 

banks and financial institutions as secured creditors to enforce their security interest with a view 

to recovering their debts, they are said to be discriminatory. That is to say, in India it is only 

banks and financial institutions, where they lend against securities like mortgage of immovable 

property, charge, hypothecation, etc, that they can sell such securities after giving the required 

notice to the borrowers so as to adjust the loan, without resorting to litigation in a competent 

court oflaw34 

It should be noted that, in the matter of recovering their debts, banks in Ethiopia, can, 

disregarding the provisions of the civil procedure code and other laws that embody matters of 

civil procedure that refer to the method by which claims of creditors adjudicated and by which 

rights, privileges and duties are detemlined and enforced by appropriate legal tribunals, resort to 

employ the laws of power of sale foreclosure. However, other creditors have to file a law suit in 

a competent court for the recovery of a loan. To put it otherwise, banks are empowered to short 

circu it the legal process to enforce the securities for recoyery of their loans while other creditors 

such as individuals, business organizations, not for gain organizations, etc, have to \Uldergo the 

rigorous court proceedings. This is a clear di scriminntion endowing one section with legal 

favoritisms and depriving similarly placed other creditors of such rights. 
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J .4.2. The laws of power of sale foreclosure and issues of constitutionality and legality 

Ethiopia has a writtcn constitution dated July 16, 1931 which providcs that an Ethiopian 

subject may not, against his will , be deprivcd of hi s right to be tricd by lega ll y established 

court35 Likewi se, the revised constitution of 1948 under its article 43 stipulates that no one with 

in the empire of Ethiopia may be deprived of li fe, liberty or property without due process of law. 

Article 40(1) cum article 79(1) of the 1987 constitution of the Federal Democratic Republic of 

Ethiopia provides that every Ethiopian citi zen has the right to di spose of property by sale or 

bequest or to transfer it otherwise and the judicial power, both at federal and state levels, are 

vested in the courts. 

In view of the stipulations of the above mentioned constitutions of the governments of 

thi s country, many persons, mainly lawyers, argue that power of sale foreclosure that does not 

derive its validity from a contract is unconstitutional. Such argument is conunon even in 

countries where the power of sale contained in a mortgage or pledge is a matter of contract that 

depends on the free will of the creditor and the debtor. Their argwnent centers around due 

process of law which requires judicial hearing prior to seizme and sale of property in the 

possession of the mortgagor or pledger and that the hearing requirement should be applicable 

whether the items to be seized and sold are necessities or not.36 

On the other hand, proponents of laws of power of sale foreclosure argue that the 

underlying theory of power of sale foreclosure is simple. It is that, by complyi ng with the 

requiremcnts of the law, the mortgagee accomplishes the same purposes achieved by judicial 

foreclosure without the substantial additional burdens that the judicial foreclosure cntail s. Thl'se 

purposes are to tcrminate the interests of the mortgagor by foreclosing the mortgage and to 
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provide the sa le purchaser with a title identica l to that of the mortgagor as of the time the 

mortgage being foreclosed is executed]) 

In the Ethiopian context, the aforementioned arguments may not sound much because of 

the fact that power of sale foreclosure in Ethiopia is not on ly the outcome of con tracts. I\s it has 

been repeated ly stated, banks in Ethiopia are allowed to exercise power of sa le foreclosure even 

where the mortgagors or pledgers have not given their consent that empowers banks to do so 

according to the recently issued proclamations or the laws of pledge contained in the civi l code. 

As it has been repeatedly mentioned in our previous di scussions, article 4 . of 

Proclamation No 9711998 and article 14 of Proclamation No 9811998, surpri singly allow banks 

to sell property mortgaged or pledged by public auction and to transfer the ownership to the 

buyer and when it cannot be sold after two auctions, to themselves, even in the absence of a 

mortgage or pledge agreement that empower them to do so. These provisions not only go against 

the will of the mortgagors or pledgers but collide also with the provisions of articles 285 1 (I) and 

3060(1) of the civil code and article 189(2) of the commercial code. This is so because, until the 

date of the repeal of these provisions, all agreements that are made between creditors and debtors 

must observe these said provisions. Such agreements should not have been attacked by the laws 

of the power of sale foreclosure that have a retrospective appl ication. 

Citizens who had entered into a mortgage agreement trusting the then laws in force which 

prohibit creditors to foreclose properties mortgaged must not have been subjected to the 

provisions of the newly issued laws of power of sa le foreclosure. This is because, on the one 

hand, creditors, lmtil the issuance of the laws of power of foreclosure, were prohibited by the 

civil code and commercial code to fo reclose properties mortgaged to secure the r~p:lymcnt of a 

loan, on the o ther hand, debtors were protected by the now replaced laws cmbodied in the civi l 
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or commercial code from the sa le of their mortgaged properties for loan repayments without the 

order of a court. 

In thi s sense many lawyers are of the conviction that laws of power of sale foreclosure 

lack legality. Here, the said issue of legality is not rai sed simply due to the retrospective 

application of the laws; rather, it is due to the fact that the recent proclamation of power of sale 

foreclosure attack the mortgage agreements that were made in accordance with the then 

mandatory provisions of the civil code and the commercial code and that used to enjoy the 

protection of these same mandatory provisions of the civil code and the commercial code. 

1.5. Creation, Duration and Suspension of Power of Sale Foreclosure 

1.5.1. Creation of power of sale foreclosure 

According to article 3 of Proclamation No 9711998 and article 13 of Proclamation No 

98/1998, power of sale foreclosure can be created by the agreement of the lending bank and the 

borrower, if the borrower alone can produce the property to be mortgaged or pledged. Where the 

borrower does not have sufficient property to be mortgaged or pledged, third parties can furnish 

either immovable property as per the wordings of article 3045 of the civil code or pledge 

movable property pursuant to article 2826 of the civil code or mortgage a business in accordance 

with article 177 of the conm1ercial code. 

The agreement that creates power of sale foreclosure is a mortgage or a pledge agreement 

in the wordings of article 3 of Proclamation No 9711998 and article 13 of Proclamation No 

9811998. The mortgage or pledge agreement is usually made as part and parcel of a loan 

agreement and the contract that creates power of sale foreclosure is entitled as "loan and 

mortgage agreelllent" or "loan and pledge agreement". The said loan and mortgage or pledge 

agreemen t can also be placed into two separate p:lIts; the first part may deal with the loan 

agreement where as the second part Illay contain mortgage or pledge agreement. Thnc Illay be 
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instances where the debtor offers both immovable and movable property to secure a debt. In such 

cases, the security agreement should include both mortgage and pledge agreement. 

The contract that creates mortgage of immovable property such as mortgage of real estate 

or any building shou ld be crafted in accordance with the provisions of articles 3045 and ff of the 

civil code, where as the contract of business mortgage should be prepared as per the provisions 

of article 177 and ff of the commercial code. The contract of pledge should also be made 

observing the provisions of article 2825 and ff of the civil code. 

Usually the security agreement that creates power of sale foreclosure is signed by and 

between the lending bank and the borrower and/or the third party who furn ishes security at the 

time the loan and security agreement is made. Such kind of arrangement has become the practice 

of banks after the issuance of Proclamation No 97/1998 and Proclamation No 98/1998. Many 

banks have already prepared standard loan and security agreements that include power of sale 

foreclosure. In state owned banks, no borrower may be allowed to sign loan and security 

agreement that does not include power of sale foreclosure since such an agreement is not subj ect 

to negotiation38 One can, therefore, say that it is a kind of adhesive contract which a borrower 

may take or leave it in spite of the fact that the recent laws of power of sale foreclosure seem 

penmsslve. 

There are situations where lending banks, after the loan has already been released, oblige 

borrowers to sign a rescheduling loan agreement or additional loan agreement where borrowers 

request banks addi tional loan or for rescheduling of loan repayment period thereby capitalizing 

interest in arrears. As the capitalization of interest in arrears or the additional loan requires 

additional security, banks do oblige borrowers to sign additional loan agreements or rescheduling 

loan agreements that include power of sale foreclosme. By so doing, banks do usually try to 
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update those loan agreements that were made prior to the issuance of laws of power of sa le 

foreclosure and that did not include power of sale foreclosure 39 

Power of sale foreclosure, in the Ethi opian legal system, is not created on ly by a contract 

but also due to the operation of the law. As it has been thoroughly di scussed in the preceding 

sections of thi s chapter, by virtue of article 4 of Proclamation No 9711998 and article 14 of 

Proclamation No 9811998, banks are being empowered to exercise power of sale foreclosure over 

property mortgaged prior to the recently issued laws of power of sale foreclosure in the legal 

systems that prohibit creditors to exerci se power of sale foreclosure over mortgage. Pledgees are 

also permitted to exercise power of sale over a pledge after the borrower has defaulted in 

accordance with the rules contained in the civi l code. This was made possible, not because 

mortgagors or pledgers have consented for the exercise of power of sale but only due to the 

operation of the law. 

1.5.2. Duration of power of sale foreclosure 

The duration of power of sale fo reclosure, \\ith regard to properties mortgaged, seems 

tied up with the duration of mortgage agreement. Recall that there are two types of mortgage, 

namely, mOl1gage of business that has to be made according to the commercial code and 

mortgage of immovable property that should be made as per the relevant provisions of the civi l 

code. A mortgage of inullovable property shall not produce any effect except from the day when 

it is entered in the registers of immovable properties at the place where the immovable 

mortgaged is situate. 40 It should be noted that the registration of a mortgage of immovable 

property shalt be elTective fo r ten years from the day \\'hen the entry was made.4 ! After the expiry 

of the ten years pcriod which is taken to be the life span of mortgage of immovable, the effec t of 

the mortgage will come to an end unless rencwccl. It is only if renewcd and a new entry is made 
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prior to the expiry of ten years period that the effect of the registrnlion of immovahle mortgage 

shall continue for an additional ten years period from the day when the new entry was made.42 

The question one may rai se, at this juncture, is that, would the power of sale foreclosure 

continue to exi st where the effect of mortgage of immovable property lapses due to the expiry of 

the effect of the mortgage? Would the power of sale foreclosure and the mortgage agreement 

survive where the claim over the money lent is not barred by a period of limitation? 

Even though it has been said that a power to sell, contained in a mortgage, continue to 

ex ist during the life of the mortgage until it is barred by limitation,43 when the mortgage is not 

renewed after it expires and where the mortgage is transferred to a third party, there is no reason 

that the power of sale foreclosure should subsist so long as the very purpose of the said power of 

sale is to foreclose the mortgage without the involvement of a court. 

The commercial code, under article 177(2), stipulates that mortgage of business shall 

secure the claim for five years from the date of registration and shall cease to have effect, where 

not renewed before the expiry of five years. 

Note that the business mortgage should be registered during the month within which the 

mortgage deed was drawn up. Therefore, where the business is sold after the expiry of the effect 

of the business mortgage, the power of sale foreclosure contained in the mortgage deed shall 

expire owing to the expiry of the effect of business mortgage. This does not, however, mean that 

the claim of the banks have to be extinguished. In so far as their principal claim is not barred by 

period of limitation stipulated under article 1845 of the civil code, they can claim the repayment 

of their loan as any other ord inary cred itors. 

1\s to the payment of interest computed on the principal loan amount, banks should, of 

course, observe the presumption of payments after two years which is provided for by article 

2024 (I) and mticle 3077 (2) oCthe civ il code that mny possib ly be invoked by debtors. 
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Alief the lapse of such time, the appellant brought a petition before the Iligh Court for the 

execution of the said decision, that is, for the judicial sale of the mortgage. 

The respondent, in her preliminary objection, invoked article 384 of the civil procedure 

code and art. 1845 of the civil code that stipul ate period of limitation. 

Although the appellant submi tted a broad argument on the basis of article 1850 of the 

civil code, the Supreme Court on Yekatit 18, 1981 E.C under the above mentioned civil case file 

confinned the decision of the High Court, saying that article 1850 is applicable to pledge and not 

to mortgage. 

It should be noted that pledge is governed by a special contract. Article 2825, found 

under book 4, title 12, chapter 6 defines a contract of pledge as "a contract whereby a debtor 

undertakes to deliver a thing called the pledge, to his creditor as security for the performance of 

an obligation". A pledge that may consist of a chattel, a totality of effects, a claim or another 

right to movable property,45 shall always remain with creditors46 unless possessed by agreed third 

party47 or the creditor is in the possession of the docwnent of title without which the pledge 

cannot be disposed of. 48 

As it is evident from the provisions of the aforementioned articles of the civil code, the 

pledge should, w11ess the law provides otherwise, always remain in the possession of the creditor 

and in all other cases the contract of pledge shall be of no effect where it stipulates that the 

pledge sha ll remain with the debtor.49 One can, therefore, boldly conclude that the Amharic 

version of articl e 1850 is only applicable to pledge since it clearly provides that the creditor 

should possess the property pledged. 

The presumption under art. 2830(1) of the civil code that stipulates "the crcdi tor shall be 

decmed to be in posess ion of the pledge "'here the documents of titl e, without \\'hich the pledge 

cannot be di sposed of, have been delivered to him" does, in no way, enable us include real estate 
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mortgage or business mortgage even where the contract of these mortgages require the delivery 

of title deeds. This is because, a mortgage of whatever type ean be transfe rred independent ly of 

its title deed as can easily be understood from the provisions of articles 3084 and 3085 of the 

civil eode and articles 187 and 190 of the commercial code. Whereas, in the wordings of article 

2830 ( I) of the civil code, in the absence of the said title deed of pledge, a pledge cannot be 

disposed of. On top of these, sub articles I and 2 of article 2830 make the matter very clear 

where they stipulate that the creditor shall be deemed to be in posession of the pledge where the 

document of title, such as voucher for goods warehoused, bill of lading, way-bil l in the case of 

goods in transport, or instruments embodying a money obligation have been endorsed in his 

favour. The delivery only of such documents of title to goods or a money obligation to the 

creditor, does not imply that the debtor is in posession of the goods or the rights embodied in the 

documents. It, rather, implies clearly, otherwise and that the pledge, whose document of title to 

goods or a money obligation is endorsed, is in the posession of a third party or the pledgee. 

Above all, it should also be noted that some of such kind of pledges whose documents of title to 

goods have been delivered, do not stay for a longer period, say for a year or above, since their 

current price would definitely fall owing to obsolescence or their perishable nature, and incase 

where instnmlents embodying a money obligations are pledged to the ereditor due to their date 

of maturity they have to immediately be sold after a protest. 

For all these reasons, the \wiler of this thesis is of the opinion that article 2850 is only 

applicable to pledge. 

Be this as it may, let us now turn back to consider whether the duration of power of sa le 

foreclosure, embodied in a pledge agreement, is limited owing to the lifetime of the effect of a 

pledge. With regnrd to contract of pledge, the civil code no where provides for a duration beyond 

the time of which the contract of pledge stops to have dTect. One can, therefore, safely conclude 



Banks, prior to sale, should give notice and al so advcrti se the ~a le of the mortgage. This 

process takes quite some iime and gives the mortgagor a chance to alienate properties that are 

not pledged or mortgaged but that could be attached in order it cover the wou ld be deficiency 

judgemcnt in case where the value of the security held may not covcr the principal loan, interest 

and other charges and expenses. 

To combat such practices of debtors, banks, after they give notice of intention to 

foreclose to the debtors, file lawsuits with the view to obtaining injunction order over the 

property not held as security. Debtors who receive such notice submit their objection to the court 

when they are ordered to submit their statement of defense attaching the notice as an evidence. In 

such cases, the court suspends the power of sale foreclosure. 

In a civi l case, DBE V. Ato Kifle Fentamo, the plaintiff, DBE, sued the defendant, Ato 

Kifle Fentamo, before the Hadiya Zone High court of the Southern Peoples' National Regional 

Government to recover birr 285,000.00 which it has loaned to the defendant. The plaintiff has 

also given a 30 days prior notice of intention to foreclose to the defendant. The defendant, along 

with his statement of defense, submitted a petition for an injunction order over the plaintiffs 

power of sale foreclosure , alleging that the plaintiff should not be pennitted to exercise power of 

sale and file a law suit at the same time. The High Court, on 21 July 2001 under civil case file 

No 23/93, gave an injlUlction order stating that banks cannot employ two methods of security 

enforcement simultaneously and may not also tenninate law suit filed after the coming into 

force of the laws of power of sale foreclosure. The decision of the court is in conformity \\'ith the 

genera ll y prevailing doctrine in power of sale foreclosmc countries which says that a power of 

sale contained in a mortgage is not to be exercised during the pendency of a law suit by the 

j' I <0 mortgagee to orec ose.· 
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CHAPTER TWO 

PREREQUISITES TO DETERMINING POWER 
OF SALE AS A MODE OF SECURITY ENFORCEMENT AND 

CONDITION FOR THE EXERCISE OF POWER OF SALE 

2.1. Prerequisites 

Among several modes of security enforcement, in order to determine that power of sale 

foreclosure is proper, lending banks have to make sure that prerequisites for the exercise of 

power of sale have properly been met. These prerequisites are the foundation for the exercise of 

the power of sale foreclosure and in their absence the exercise of valid power of sale is 

unthinkable. 

2.1.1. Valid and registered contract of mortgage or valid contract of pledge and 
posession of pledge 

2.1.1.1. Valid contract of mortgage 

As it has already been mentioned, two types of mortgages exist in the Ethiopian legal 

system, namely: mortgage of immovable property and mortgage of business. The laws of power 

of sale foreclosure, so far considered at length, nowhere mention how these mortgage 

agreements should be crafted, even though they stipulate that these mortgages can be created as a 

result of a contract. 

Thus, it is imperative to resort to the relevilllt provisions of the civil code and the 

commercial code that govern mortgage of immovable illld mortgage of business respectively. 

Note also that the mortgage agreement that billlks do enter into with the mortgagors 

should observe the provision of article 1678 and the following of the civil code found in " 

contracts in general" and that provides that "parties to a contract should be capablc of contracting 
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and give their consent sustainable at law, that the object of the contract be suffic iently defincd 

and that the contract be made in the form prescribed by law, ifany." This is because "contracts in 

genera l" applies to special and commercial contracts in so far as they do not connict wi th special 

provisions on them. I 

2.J.J.J.a. Valid and registercd contract of mortgage of immovable 

To begin with, though land and buildings are said to be immovable properties,2 that 

cannot move by themselves or that cannot be moved within the meaning of article 3047(1) of the 

civi l code, since all land in Ethiopia is now owned by the state and is alleged to be inalienable,3 it 

is only over buildings that mortgage of immovable can be created in the present day political , 

economic and legal system of Ethiopia. Thus, banks, since the nationalization of land in this 

country, do not mortgage land except buildings erected on the land which is owned by the state. 

1. In order there be a valid mortgage of an immovable; banks should enter into mortgage 

agreements with a debtor who is entitled to dispose of his immovable for consideration 4 Whcre a 

person, other than the debtor, is willing to secure the debt of the borrower by furnishing a 

mortgage, banks have to make sure that the said person is entitled to dispose of the immovable 

gratuitously.s This is because, a mortgage can be of no effect where it is created by a person, be 

it natural or artificial, who is not entitled to dispose of the immovable, even where helit 

subsequently acquires the right to dispose of the immovable.6 

The plaintiff .Ieka Area Housing Cooperative sued the first defendant, Ato Tigistu Beza 

and the second defendant, CBE, before the Federal First Instance Court Seeking the invalidation 

of the mortgage agreement made between the first and the second defendant. The first defendant, 

who is a member of the plaintiff (the housing cooperative) mortgaged one of the dwdling houses 

regi stered under the titl e deed issued to the plaintiff in favour of the second defendant to secure a 

37 



loan advanced to a private limited company incorporated in Ethiopia. The house mortgaged in 

the first degree had no separate title deed issued to the mortgagor, the first defendant , except the 

one given in the name of the plaintiff that evidences the plot of land deemed sufficient to 

construct dwe ll ing houses for the members of the plaintiffs whose number was twelve (12). 

The second defendant contended that the house mortgaged was registered by the Addis 

Ababa City Administration Municipality empowered to register mortgage agreements without 

any objection and hence the mortgage agreement is valid. eBB which held the entire houses of 

the plaintiff for the loan it extended for the construction of the houses of the plaintiff intervened 

and prayed for the invalidation of the mortgage agreement made between the first and the second 

defendants . In civil case, file No 00433 on October 27, 2003, the court decided that the mortgage 

agreement be invalidated on the ground that proclamation No 147/90, article 30 and 32 prohibit 

the sale or mortgage of dwelling houses owned by the cooperative prior to the entire settlement 

of the loan advanced to the cooperative and that a separate title deed is issued to each and every 

member of the cooperative . 

It is interesting to notice the expensive mistake that the second defendant has committed 

when it held the said house in first degree mortgage. The second defendant did not even bother 

itself to obtain the consent of the plaintiff and eBB that held all the houses of the cooperative in 

first degree mortgage. The registrar'S mistake seems de liberate and hard to swallow since it has 

registered the mortgage agreement made bel\\'een the second defendant and the first defendant 

whi le knowing the first degree mortgage that eBB had already caused to be registered before 

itself. The argument that eBB has made before the court is al so astonishing in view of the fact 

that the second defendant's claim could have been treated as a junior claim. 

Lack of precaution on the part of a lending bank at the time of mortgage agreement could 

result in a severe consequence that goes to the extcnt of the cancellation of the mortgage. 
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In a civi l appea l, file No 18040, the appellant, NI13 Bank (S .C), took an appea l from the 

order of the federal Hi gh Court that was given in executi on file No 27527 in favour of the 

respondent, Ato Endashaw Robele. The respondent, the judgement creditor before the High 

Court, has obtained an order from the court for the judicial sale of the judgement debtor's, Wlo 

Bizunesh Enda le's property situated in Addis Ababa, woreda 8, kebele 14, house No 192. The 

now responden t argued before the Hi gh Court that it has mortgaged the house and caused the 

registration of same by the concerned government organ and prayed that it be paid birr 

982,858.43 out of the proceeds of the judicial sale in priority to the judgement cred itor. The 

judgement creditor contended that the bank has only mortgaged the house in part since the 

judgement debtor, Wlo Bahirnesh Robele has signed the mortgage agreement on the blank space 

provided in front of the name of the owner of the house, Ato Endale Ruga, but on behalf of her 

children who are heirs of their deceased father, Ato Endale Ruga, and that she did not sign the 

mortgage agreement in her own nanle and capacity as the wife of the deceased in whose name 

the title deed still ex ists. 

In addition, the judgement creditor argued before the court that the bank entered in to the 

mortgage agreement after the house has been attached by the order of the court before which the 

CBB is now litigating. The High Court rejected the arglmlents of CBB, the respondent before the 

Supreme Comt, on the ground that the judgement debtor's share over the house has not been 

mortgaged wi th the bank since the judgement debtor has not signed the mortgage agreement in 

her 0\\"11 name but on behalf of her chi ldren, the principals. 

The Federal Supreme Court confirmed the order of the High Court stating that the 

judgement debto r did no t mortgage her share over the house so that it is not necessary to verii'y 

whether or not the mortgage agreement that CBB hR's entered in to was registered prior to the 

judicial nttachment. 
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I coul d not understand from where the courts learn t that the judgement debtor, the wifc of 

the deceascd, is entitled to half of the property mortgaged. The fact that the judgement debtor has 

been stated in a verd ict of a court as the wife of the deceased in whose name the titl e deed has 

been issued alone cannot be a conclusive evidence that she is entitl ed to half of the value of the 

mortgage. To put it otherwise, the fac t that she signed on behalf of her children, the heirs of the 

deceased, does not confirm that the house does not entirely belong to the heirs. What if the house 

had entirely been owned by the deceased due to the fac t that it has been constructed or purchased 

by the deceased prior to his marriage or the deceased acquired the house within the life span of 

his marriage owing to donation or will expressly made to him? 

The reasoning of the High Court that the mortgage agreement was made prior to the 

judicial attachment, with due respect, is erroneous since it is based on an evidence that has never 

been adduced. This is because the court saw the date of judicial attachment and the date of 

contractual mortgage but it did not examine the date of registration of the mortgage. Had the 

judicial attaclm1ent been registered, the judgement creditor would have adduced the necessary 

evidence in view of the fierce litigation confronted with. 

Let us compare the above mentioned decision of the Federal Supreme Court with the 

lmder mentioned decision of the same court. 

The plaintiffs I) Ato Tesfahun Denboba and 2) Wlo Zenebeeh Urje sued the defendant, 

CBE, before the Federal High Court, alleging that it is only the first plaintiff \\ho signed the 

mort gage agreement with the defendant due to the fraudulent act of the branch managers of the 

defendant and the borrower, Mengistu Worku. The oflicial of the defendant and the borrowcr 

have misled the first plaintiff on the date he has signed the agreement saying that ifhis wife wi ll 

not agree to sign the mortgage agrecment tomorrow morning, hi s signature \ViII be cancclled and 

the titl e decd wi ll be returned to him. In the next morning when the first plaintiff told the 
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officials of the defendant that hi s wife refused to consent and that hi s signature be cancelled and 

hi s title deed be returned , they told him that they wil l do so, as SOOI1 us the borrower substitutes 

ano ther co llatera l. 

A week later, from the date the plaintiff signed the mortgage agreement , the borrower 

requested the branch manager of the defendant in writing to release him the loan amounting to 

birr 600,000.00 quickly since the wife of the first plaintiff will s ign the loan agreement as soon 

as she returns from USA. The branch manager forthwith, released the loan to the borrower 

expressly stating on the written application of the borrower "waive the signature of the wife and 

release the loan quickly". Though the first plaintiff appealed repeatedly to senior official of the 

defendant in order hi s title deed be returned and although the defendant assured him that hi s 

signature has been cancelled and promised that it will return the title deed to him, it failed to 

return the said title deed. And when the defendant adverti sed the public sale of the said house, 

the plaintiffs brought the sui t in order the mortgage agreement be canceled and their title deed be 

returned to them. 

The defendant contended that si.nce the first plaintiff, in whose name the title deed has 

been issued, has mortgaged his house, hi s wife's signature is not necessary for the validity of the 

mortgage even where her name appears in tile mortgage agreement in tile wordings of article 

1995 of the civil code. The defendant further contended that since the first plaintiff has paid birr 

2500000.00 atter the notice of public sale of his hOllse and has signed an agreement to settl e the 

balance, sll ch acts of his demonstrate hi s commitment to settle the loan and that he is the so le 

owner orthe hOllse. 

The High Court, on Meskerem 26, 1996 E.e, in file No . 11780, held that the title deed 

and birr 250000.00 that the first plaintin' has paid to the defenclant be returnecl to the plaintiff 
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since there is no va lid mortgage agreement in the absence of the consent of the wife, the second 

plaintiff. 

The Supreme Court entirely reversed the decision of the Hi gh Court on Sene 24, 1996 in 

fil e No 14046 on the ground that the second plaintiff, the now second respondent, wou ld have 

sued her husband together with the defendant, the now appel lan t, had she been cheated by her 

husband and had the house been mortgaged without her knowledge. 

The decision given by the Supreme Court in the case of NIB V. Ato Endashaw Robel and 

now in the case of CBE V. Ato Tesfahun Denboba and Wlo Zenebech Urje contradict with each 

other. If the signature of a wife is necessary to mortgage her share over the house, the title deed 

of which is in her husband's name, the consent of the husband alone would only mortgage his 

share over hi s house. Failure on the part of a wife to sue her husband together with the defendant 

bank can, in no way, be a conclusive evidence for her to consent to the mOltgage agreement and 

deprive of her right to file a law suit for the cancellation of the mortgage agreement her husband 

has alone signed in the wordings of article 69 of the revised family code. 

2. A contract of mortgage of an immovable should be in writing in the wordings of article 

3045(1) of the civil code. Non-compliance with this provision usually results in nullity of the 

contract as per the provision of thi s same at1icle 3045(1). Here, written fo rm is not required for 

the purpose of proof but for the very ex istence of the contract of mortgage itself. In thi s regard, 

no bank has so far faced problems since all contracts of mortgage that banks enter into with 

mortgagors are in writing. No batlk even had extended a loan without signing a \\~'ilten 

agreement even though the civil code of Ethiopia, under article 2473, permits banks to prove 

their loan by a testimony of a witness or presumption. 
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At th is juncture, it is worth noting that the decision of a court rendered wit h regard to 

issucs invo lving absence of the signature of a witness on a loan and 111 0rtgage agreemen t. 

The pla intiff, Eyob Alcmaychu, filcd a law su it against thc dc fcnd ant, CDE, before the 

Federal First Instance Court, alleging that the loan and mortgage agreement which has not been 

attested by a witness be invalidated, The defendant contended that the absence of the signature of 

witnesses should not be taken as a formal requirement or a condition precedent for the va lidity of 

a loan and mortgage agreement; moreover, argued that the plaintiff should not be permitted to 

invoke absence of signature of witnesses after five years have lapsed from the date of the loan 

and mortgage agreement and after the plaintiff has withdrawn birr 1,403,020,50 (one million four 

hundred three thousand twenty birr and fifty cents) and the loan amount together with interest in 

arrears has amounted to birr 1,820,000,00, The court decided that the agreement be invalidated 

since it is not made in accordance with article 1727(2) of the civil code. 

The purpose of having an agreement attested by witnesses seems to protect debtors who 

may be obliged to sign a contract against their will or who do not read , wTite and understand the 

contract they sign. The need for peculiar requirement of attestation by witnesses which is 

intended to make up for the lack of public faci lities and of fami liarity with them in many areas of 

Ethiopia7 should not be taken as a condition precedent for the validity of a loan andlor mortgage 

agreement. On top of this, as the under-mentioned dec ision of the Supreme Court has made it 

clear, loan agreements that involve above 500 birr, though required to be in writ ing, need not 

necessarily be attested by a witness. 

In a civ il appeal, Tamirat Teklc Haimanot V Gt'orge Velesario, Tamirat Tekle l-Iaimanot, 

the appe llant , took an appeal from the decision of the High Court that set the respondent, George 

Vebesario, free from liability, The respondent had borrowed birr 65000.00 (si~ty five thousand 

birr) from the appellan t signing a loan agreement that has not been attested by a witness. As the 
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re~pondent was unable to settl e hi s debt, the appe ll ant , the plainti IT at the trial Ili gh Court, sued 

the respondent, the defendant at the tri al Iligh Court, seeking the repayment of the loan. The 

defendant could not appear before the court as he was outside Ethiopia due to the then political 

situation prevailing in the country, the case was tried in hi s absence. The lIigh Court held that 

the defendant should not be responsible for the repayment of the debt on the ground that the loan 

agreement has not been attested by witnesses. 

The Supreme Court, in civi l appeal file No 490172 on March 3, 1985, reversed the verdict 

of the High Court on the following grounds: 1) that the defendant did not deny the loan 

agreement as he has clearly stated in his letter addressed to his country's embassy to Ethiopia that 

hi s debt should not be paid since the government of Ethiopia has nationalized all his property in 

Ethiopia; 2) that the loan agreement made between the appellant and the respondent need not 

require to be attested by witnesses for its validity. Article 2472(1) of the civil code, that provides 

"where the sum lent exceeds five hundred birr, the contract of loan may only be proved in 

writing or by a confession made or oath taken in court" , only tells us that the written agreement 

is required to prove a contract not as a "fonn" of contract; and 3) that, although the loan 

agreement has not been attested by witnesses, thi s does not reduce its validity of proving a debt. 

The reasoning of the Supreme Court seems sound because of the fact that article 2472(1) 

of the civi l code, which is the relevant and specific article to the case at hand, does not stipulate 

that a loan agreement be attested by a \yitness. Likewise, article 3045 does not require the 

attestation of a mortgage agreement by a witness. 

In light of the before-mentioned decision of the Supreme Court and where the debtor 

himself did no t deny the loan that he took from the lender and the specific ar ti cles on loan of 

money and mo rtgngc found in the "special contracts", do not require the attestation of a witness , 
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holding that a loan and mortgage agreement that docs not bear the signnture of witnesses he 

invnlidated is, with due respect, wrong. 

3. The mortgage agreemen t that banks enter into should clearly specify the immovable 

mortgaged.S The agreement has to specify, in particular, the commune in which the immovable is 

situated, the nature of the immovable and, where appropriate, the number of the immovable in 

the cadastral survey plan, unless the immovable is si tuated in an area where there is no cadastra l 

plan in which case not less than two of its boundaries must be specified 9 

In this regard, the practice of banks, in most instances, is in line with the requirement of 

the law. Banks invariably, in their mortgage agreements of immovable, state the title deed 

number, the administrative region, di strict (Woreda), kebele in which the immovable is situated 

and house number, if any. 

There are also instances where banks do state, in their mortgage agreement, two kinds of 

title deed for one and the same building, vis, the old title deed issued prior to the nationalization 

of extra houses and the title deed issued in the form of booklet for houses that were not 

nationalized. This is to prevent persons who attempt to mortgage nationalized houses since the 

then government took only the house without dispossessing the title deed that evidences the 

ownership. The ownership title in the form of a booklet may not alone enable the owner to 

mortgage the house since it does not state the area of the plot of land on which the mortgaged 

house is erected. 

Where banks mortgage houses constructed under the umbrella of a housing cooperative, 

they do obta in not only the consent of the member who has a seemingly possessory right bu t also 

the consent of the hous ing cooperative in whose name the title deed is isslled. The consent of the 

coopernt ive is said to be obta ined where the general assembly, the supreme organ of the 

cooperative, as per its article of assoc iation, passes a reso lution so as the hOllse be mortgaged. 
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Whcre the coopcrativc has takcn a loan from banks, usually from thc CI3I3, for the construction 

of the houses, the banks whi ch arc desirous to hold the mcmber's housc on second degrce 

mortgage, should obtain the consent of the bank which enjoys first degree mortgage. Whcre, 

thcrefore, a house constructed under the umbrella of a housing cooperative is mortgaged, the 

agreement states not only the title deed issued in the name of the cooperative and the area where 

the house is situated but also the boundaries of that specific house allotted to the individual who 

is willing to mortgage the house allotted to him. 

4. The mortgage agreement that lending banks enter into with their borrowers must specify, in 

Eth iopian currency, the amount of the claim secured by the mortgage in the wordings of article 

3049(2) of the civil code. Failing to observe the provision of this article makes the mortgage of 

no effect as it is clearly provided in the said article. Banks, in their mortgage agreement, do not 

only state the amount of capital lent for which the property is mortgaged. As it would be difficult 

for banks to state the exact amount of money that the borrower should repay, they do mention 

the principal amount that is extended to the borrower and, in addition to this, state the interest 

that would be computed, on the principal amount as per the loan agreement and also other 

charges and costs that the banks would incur in connection to the loan. 

With regard to currency, the mortgage agreements that banks enter into, specify the loan 

amount in Ethiopian currency, even in cases where the proceeds of the loan is to be paid for 

supplier of goods and services in foreign country in foreign currency. 

5) Although a mortgage may be created to secure any claim whatsoeYer, whether existing. future , 

conditional or contingent, the mortgage agreement should not relate to future immovables, \0 

failing which it shall be of no effect in the wordings of article 3050(3) of the civil code. 

The mortgage that banks usually hold is nn exist ing immovablc. It should , howcVL'r, be 

noted that banks that provide investment financc hold buildings that would be constructed by the 



borrower's own contribution and the loan which would be di sbursed in several phases. This is the 

very purpose of a long term real estate funding by which the said rcal cstatc is to be constructed. 

In connection to this, one may question that, would the building that wou ld be 

constructed by the loan be considered as a future mortgage? 

The specia li zed banks in Eth iopia, the DBE and the CI3I3 which provide long term loans 

for construction of real estate, to escape the sanction of article 3050(3) of the civil code, state in 

their mortgage agreement as if the "would be erected" building is an existing one. 11 Such a 

practice negates the reality on the ground and the writer of this thesis is of the opinion that the 

mortgage agreement should always state the truth and only the truth in order banks be protected 

from adverse consequences of their practices. 

It should be noted that the provision of article 3050(3) should not be interpreted so as to 

make the mortgage agreement that relate to houses in the process of construction of no effect in 

so far as the loan is to be utilized for construction of the mortgaged unfinished houses. In the 

United Kingdom, clearing banks and, to a lesser degree, merchant banks provide loans for 

property development. Generally, the loans have been secured on collateral beyond the property 

to be developed. Non- recourse finance which can be defined as loans on property unsupported 

by outside collateral is now more popular. 12 

Houses whose construction is not fully completed should not be taken as future 

inmlOvable. The purpose of the article under consideration does not seem to include such kinds 

of constructions. It, rather, seems to refer to a building the construction of which has not ye t 

started or a building that does not exist at the time of the mortgage agreement. As it would be 

di11icult to value such buildings for the purpose of mortgage, the applicability of article 3050(3) 

to such circtllllstances seems sound. So, mortgaging such future immovable can only be taken as 
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The mortgagee bank ~hall have the same ri ght where the value of the immovable is 

intentionally or negli gentl y reduced or endangered by a th ird party who acquired the immovable 

from the mortgagor in the word ings of art icles 3074 and 3107(2) of the civi l code. llowevcr, the 

mortgagee bank may not demand new securities nor that part of the debt be di scharged where the 

actual or possib le reducti on in the value of the immovable mortgaged is due to causes other than 

al ienation or deteriorati on by the mortgagor or by the act of a third party. 18 

6. Mortgagee banks must make sure that at the time of the mortgage agreement the mortgage is 

free from prior encumbrances or that the encumbrances will not affect the loan to be secured due 

to insufficient value of the mortgage as a result of prior mortgage to other creditors. As a 

mortgage may also result from the law or a judgement l9 banks must do their level best to 

ascertain whether the immovable they intend to mortgage has not already been subject to judicial 

or legal mortgage. So also, banks should also make sure that whether there exists a prior 

contractual mortgage over the property they intend to mortgage prior to the signing of the loan 

and mortgage agreement and , if any, compute the balance of the value of the mortgage in order 

to ascertain that it is sufficient to secure their principal loan amount, interest, costs and expenses 

that they would incur in corU1ection to the loan. 

This is not without reason. It is where banks are wi ll ing to forgo their power of sale that 

they should hold secondary mortgage. The first degree mortgage beneficiary creditor may not 

permit banks that do enjoy secondary mortgage to exercise power of sale foreclosure and 

reimburse hi s credit out of the proceeds of the sale of the mortgage because of several reasons. 

First ly, unless the mortgagor agrees, banks have no mandate to pay such creditors ont of the 

proceeds of the sale of the mortgage. After collec ti ng "hat is due to them, banks are dnty bonnd 

to pay the surplus to the mortgagor himself. The mortgagor who is paid in such manner may not 

be willing to pay the creditor and may use it , mther, for hi s benefits. Secondly, creditors who 
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have fir st degree mortgage interest may not be willing to forgo judicial proceedings owing to the 

fact that the process of judicial sale is deemed to be neutral, dependable and may not give banks 

an opportunity to playa biased role to themselves. Thirdly, since the lending bank, under judicial 

sale foreclosure, may not have the right to bid at second auction to purchase the mortgage 

without the permi ssion of a court as it is envisaged under article 428 cum 430 of the Civil 

procedure code, the first degree mortgage beneficiary would prefer judicial sale foreclosure. It 

should be noted that bidding at second auction is a kind of safety device to prevent bidders from 

purchasing the mortgage for a lower price. 

The plaintiff, CBE which advanced birr 100000.00 (one hundred thousand birr), to Ato 

Fisseha Hailu Wolde Aregawi, the borrower and mortgager, against the dwelling house situated 

in Assossa town, kebele 06, house No 660, brought a suit against DBE, the defendant, to prevent 

it from exercising its power of sale foreclosure over the said mortgaged dwelling house. The 

plaintiff , in its statement of claim that it has filed before the Benishangul Gumuz National 

Regional State, Asosa High Court, alleged firstly that it has a first degree mortgage over the 

mortgage and the title deed and site plan which evidences the ownership of the mortgage is in its 

possession. The statement of claim of the plaintiff states further that the Asosa Municipality, 

having examined the loan and mortgage agreement, made between the plaintiff and the borrower, 

has registered the mOltgage and confirmed the registration of same by a letter ref. No 

4682/342/87 dated Humle 30, 1987 E.C. (August 6, 1995) addressed to it. 

Secondly, the plaintiff alleged that while it endeavors to foreclose the mortgage in 

accordanl'e with proclamation No 9711 998 upon defau lt of the borrower, has learnt tlmt the 

dcfendant has transferred the ownership of the mortgage to itself for the satisfacti on of it s loan 

which it extcnded to the person other than the borrower without obtaining the consent of the 

plainti ff that had priority of mortgage and prayed that the defcndant's ownership right ovcr the 
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mortgage be cuncel led and it be returned to the borrower in order it foreclose the sa id mortgage 

for the sati sfacti on of the loan it has extended. 

The defendant contended: I. that it has mortgaged the same property for the loan it 

granted to the ScJam Leandinet Agricu ltural Private Limitcd Company as per the loan and 

mortgage agreement it en tered in to on Miazia 27, I 987(E.C) with the mortgagor, Ato Fisseha 

Hailu Wolde Aregawi; 2. that the said loan and mortgage agreement has been registered by and 

deposited with the Asosa Municipality; 3. that the Asosa Municipali ty has confirmed the 

registration of the mortgage by its letter, ref No 3553/342/87 dated Miazia 8, 1987 E.C ; 4. that it 

possesses the original title deed of the mortgaged property; and 5. that it has transferred the 

ownership of the mortgage after having undergone all the process provided for by Proclamation 

No 97/1998 and prayed that the suit of the plaintiff be rejected and that the court let it go free 

from any liability. 

The court, in civil case file No 579/95 on Tir 13,1996 E.C (January 25, 2004), held that 

the defendant is not liable at all for the claim of the plaintiff. The reasoning of the court was that, 

though the plaintiffs right of mortgage over the house is wldeniable, the defendant has priority 

over the mortgage according to article 3081(1) of the civil code that provides "where several 

creditors have a registered claim on the same immovable, they shall rank according to the date 

on which they have registered their claim". 

The decision of the court and its reasoning is correct in view of the claim of the plaintiff 

and the argument of the defendant. It should, however, be noted that the facts of the case do not 

only raise question of priority of mortgage. The facts clearly demonstrate that the mortgagor and 

the registrar have caused the registration of (he plainti!)'; right of mortgage, withou t di sclosing (0 

the pla inti ff that the mortgage has already been held by (he defendant. This clearl y shows the 

existence of a fraud both on the part of the mortgagor and the registrar. The registrar has to be 
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held responsiblc for the fault its employees have committed according to the wordings of artic le 

2033 eUl112130 of the civil code. So also, the mortgagor's liability, in such circumstances, should 

not be limited to the extent of the value of the property he has mortgaged, as envisaged under 

article 3105 of the civi I codc. 

The before mentioned case exemplifies the consequences where the mortgaged property 

is not free from prior encumbrances. Some borrowers and/or mortgagors do exploit the funds of 

the public held by banks by mortgaging one and the same property to several banks in a first 

degree mortgage in collaboration with the registrar of immovable mortgages. There are also 

instances where issues of legal mortgage arise in relation to property mortgaged with banks and 

which hamper the exercise of power of sale foreclosure granted to banks. 

The Addis Ababa Zone 2 Finance Office, Iiled an application before the Addis Ababa 

First Instance City Court to have a decree executed, had obtained judicial attachment over the 

property of the defendant, Ato Beyene Tsegaye, which has already been mortgaged to CBB. The 

CBB, having learnt of the pendency of the execution, intervened as pennitted by article 418 of 

the civi l procedure code and requested the court to set aside the injunction order alleging that the 

court has no jurisdiction over properties mortgaged \\1th banks. The decree holder, the Addis 

Ababa Zone 2 Finance Office, contended that the bank has no right of priority of mortgage and 

its petition be rejected. The court ruled out in favour of the decree-holder on the ground that an 

intervener can not object the competence of the court and that a party who claims priority over 

mortgages should be ent itled to be paid from the proceeds of the judicial sale of the mortgage 

prior to other cred itors. The bank lodged an appeal to the Addis Ababa City Appellate Court nnd 

subsequently to Cassation Bench of the same comt and both benches rejected its appeal or 

petition. finally, the bank took the case before the Federal Supreme Comt Cassation bench 

allegi ng that the decision of the courts involve fundamentn l error of In\\'. The Supreme Court, in 
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held responsible for the fau lt its employees have committed accord ing to the word ings of article 

2033 cum2130 of the civil code. So also, the mortgagor's liability, in stich circumstances, should 

not be limited to the extent of the value of the property he has mortgaged, as envisaged under 

article 3105 of the civi l code. 

The before mentioned case exemplifies the consequences whcre the mortgagcd property 

is not free from prior encumbrances. Some borrowers and/or mortgagors do exploit the funds of 

the public held by banks by mortgaging one and the same property to several banks in a first 

degree mortgage in collaboration with the registrar of immovable mortgages. There are also 

instances where issues of legal mortgage arise in relation to property mortgaged with banks and 

which hamper the exercise of power of sale foreclosure granted to banks. 

The Addis Ababa Zone 2 Finance Office, filed an application before the Addis Ababa 

First Instance City Court to have a decree executed, had obtained judicial attachment over the 

property of the defendant, Ato Beyene Tsegaye, which has already been mortgaged to CBB. The 

CBB, having learnt of the pendency of the execution, intervened as pennitted by article 418 of 

the civil procedure code and requested the court to set aside the injunction order alleging that the 

court has no jurisdiction over properties mortgaged with banks. The decree holder, the Addis 

Ababa Zone 2 Finance Office, contended that the bank has no right of priority of mortgage and 

its petition be rejected. The court ruled out in favour of the decree-holder on the ground that an 

intervener can not object the competence of the court and that a party who claims priority over 

mortgages should be entitled to be paid from the proceeds of the judicial sa le of the mortgage 

prior to other creditors. The bank lodged an appeal to the Addis Ababa City Appellate Court and 

subsequently to Cassation Bt'l1ch of the same comt and both benches rejected it s appeal or 

petition. Finally, the bank took the case before the Ft'deral Supreme Court Cassation bench 

alleging that the decision of the courts involve fUlldmnenta l error of law. The Supreme Comt, in 
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its judgement passed in eivi l case file No 5034 on Tir 28, 1994 E.C (Fehruary 5, 2002) reversed 

the deci sions of the lower courts stating that the decisions of the lower courts contravene the 

provisions of article 3059( I) of the civi l code and article 418 of the civi l procedure code and 

remanded the case ordering the Addis Ababa First Instance City Court to dispose of the case as it 

thinks fit after hearing the argument of the parties. 

With due respect, it is submitted that the decision of the Federal Supreme Court 

Cassation Bench is a deci sion that did not resolve the issue before it and is of no help both to the 

parties and to the lower courts . What is left that the lower courts did not consider in view of the 

issue before them? The lower courts had clearly held, in their deci sions, that the bank has a 

priority right over the proceeds of the mortgage and that the court shall not set aside the 

injunction order given over the mortgage since the mortgage should be sold by the order of the 

court but not by the bank pursuant to the laws of power of sale foreclosure. Despite the fact that 

the facts before the Federal Supreme Court Cassation Bench were clear, the court did not even 

frame an issue and the decision it passed is neither in favour of the bank nor against the decision 

of the lower courts. 

It ought to have not been so difficult for the Federal Supreme Court either to confirm the 

decision of the lower courts or to rule out in favour of the intervening bank by clearly and bold ly 

stating, in its \'erdict, that the power of sale foreclosure granted to banks cannot be suspended by 

injlillct ion order given over a property mortgaged with banks even where a junior mortgagee has 

obta ined a decree of a court for judicial sale of a mortgage held by a lending bank. 

The writer of this thesis is of the opinion that the before-mentioned decision of the lower 

courts ought have not been reversed by thc Fcdcral Supreme Court. It is because, the power of 

sale granted to lending banks does not deprive courts of their competence to exercise judicial 

sak foreclosure over properties mortgaged with banks where the same property is subsequently 
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subject to juuicial , lega l or contractual mortgage anu where the mortgagor has failed to discharge 

its obligation to wa rds jun ior mort gagees. In such situations, the Icnuing bank should on ly he 

entitled to be paid in priority to other creditors, who enjoy junior mortgages, ou t of the proceeds 

obtained th ro ugh judicial sale within the meaning of article 3076 of the civ il code. Nei ther the 

laws of power of sa le foreclosure nor provi sions of the civil code on mortgage of immovable 

enti tle the lending bank to deprive citizens, who enjoy secondary mortgage, of their ri ghts to take 

a defaulting borrower before a court of law with the view to obtaining a decree for judi cial sale 

over a property mortgaged with banks. The denial of such rights not only harms the interest of 

the said mortgagees but also banks themselves and this is because potential mortgagors wou ld be 

hesitant to mortgage thei r property to banks since such reaction of banks obstruct subsequent 

mortgage which is duly recognized by article 3081 and ff of the civil code. 

The laws of mortgage embodied in the civil code only mention that the mortgage shall 

secure the payment to the mortgagee, in priority to other creditors, of the registered amount of 

claim. Whether the mortgage results from the law or a judgement or be created by a contract or 

other private agreement does not really matter20 Notice that a mortgage, however created, shall 

not produce any effect except from the day when it is entered in the registers of inml0vable 

properties at the place "'here the inmlovable mortgaged is situate.21 Although such clear 

provision exists in the civi l code, many creditors including government organs, where they enjoy 

a mortgage that result from law or judgement, contend that whether their claim has been 

registered or not, stands in priority to other creditors even whose mortgage has been registered. 

Notice that where several creditors have a regi stered claim on the same immovable, they 

shall rank according to the date on which they have registered their claim, regardless of the tilCt 

that the date on which the claims become certain or <'xi gible. As opposed to the past undue 

practice in thi s country, art icle 80(1) of income tax pf1xlamation No 286/2000 conli nns the 
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before-mentioned civil code provisions in a rational manner, when it enunciates that "from the 

date on which tax becomcs due and payable under the tax proclamation, subject to the prior 

secured claims of creditors, the tax authority has a preferential claim over all other claims upon 

the assets of the person li abJe to pay the tax until the tax is paid". 

The tax proclamation not on ly respects preferential claim to assets but also stipu lates 

under its articl e 80(3) and (4) that the claim of the tax authority shall charge the assets of the 

defaulting tax payer only from the date of registration. 

The only type of claim that has priority over registered banker claims or debts without 

even being registered is the claim of a worker arising from employment relationship.22 

2.1.1.1.b. Valid and registered contract of mortgage of business 

Lending banks can secure their loan by charging a business as clearly envisaged under 

articles 171 (1) and 177 and the following of the commercial code. 

In order banks to be able to exercise power of sale foreclosure over a business, they have 

to enter into a valid contract of mortgage of a business. So also, in order there to be a meaningful 

contract of mortgage of business, banks have to clearly understand what a business is or what a 

business constitutes. This is because, it is only where a creditor properly lmderstands elements of 

a business that he/it can enter into such a meaningful contract of mortgage of a business . A 

business, according to article 124 of the commercial code, is an incorporeal movable consisting 

of all movable properties brought together and organized for the purpose of carrying out a 

commercial activity. Articles 127 and 128 of the commercial code make elements of business 

fill·ther clear, i.e. that a business consists of corporeal elements and incorporeal elements. Article 

127 enumerates the incorporeal clements \\'here as article 128 provides for corporeal elements or 

n business. 
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Good will, trade name, the special designation under whieh the trade is carried on, the 

right to lease the premises in which the trade is carried on, patents or copyrights, such specia l 

ri ghts as attached to the business itse lf and not to the trader are li sted under art icle 127 as 

incorporeal clements. These clements refer to a legal right in property having no physical 

exi stence.2J Equipment or goods that are part and parcel of a business are corporeal elements in 

the wordings of article 128 of the commercial code. Unlike the incorporeal elements, corporeal 

rights have a physical and material existence and are tangible24 

It should be noted that, though a business may consist of the before-mentioned 

incorporeal and corporal elements, it does not consist of the premises (building or part of a 

building) where the business is carried on. So also, a business shall normally not include the 

assets and debts of the trader with the exception of the right to the lease of the premises. 25 

Although a business shall normally not include the assets and debts of the trader, where 

the mortgagor employer assigns his business, the contract of employment made between the 

mortgagor employer and the employee shall continue between the employees and the assignee of 

the business26 Likewise, during five years from the sale, the seller shall refrain from any act of 

competition likely to injure the buyer and he may not carryon, in the vicinity of the business he 

sold, a trade, similar to the trade carried on by the buyer, shall be deemed to be an element of a 

business and may be enforced by the buyer and hi s heirs and by any subsequent buyer.27 

So also, notwithstanding any provision to the contrary, the insurance policy shall 

continue with the assignee where the business insured is assigned, unless and until the assignee 

and the insurer terminate the policy \\ithin three months from the date of the assignment.'s 

Leaving thi s aside for the moment, but having in mind the before-mentioned di scuss ion. 

Iet us consider how a valid contract of business of a mortgage should be prepared here below. 
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I. To begin with, it is a person who is capable under the civi llawl~ and who owns a business and 

has been registered and given business li cense that may mortgage such business notwithstanding 

that he does not operate it himsclf. 3o Here, note that the owner of a business need not operate 

the business. However, it is a trader who can mortgage a business that he operates. 

2. The contract of mortgage of a business must be in writing 3 1 Even though article 177(2) 

provides, in a mandatory fashion, that a contract of mortgage of business shall be in writing, it 

does not provide any sanction where parties to a contract of business mortgage fail to observe 

this mandatory provision. As repeatedly stated earli er, provisions on contracts in general apply to 

special or commercial contracts where the laws in the special contracts or the commercial code 

fail to provide rules governing a given contract and where provisions on contracts in general do 

not confl ict with the rules in the special contracts or the commercial code. Therefore, the 

provision of article 1720(1) of the civil code, that provides "where a special form is prescribed 

by law and not observed, there shall be no contract but a mere draft of a contract" , supplies a 

sanction for the provision of article 177(2) of the commercial code. 

The contract of mortgage of a business need not charge all elements of a business unless 

expressly specified' in the contract of a business mortgage. 32 Hence, a lending bank that is 

desirous to charge the entire element of a business must expressly specify those incorporeal and 

corporeal elements of a business stated lmder article 127, 128 and ff of the commercial code. As 

good will does not necessarily exist in a business where, for instance, the business had a bad 

reputation, an ineffic ient labor force or other negative fac tors or it is completely new, lending 

banks must make sure that the business has a good wi ll when they mortgage ,m ongoing 

business. Failing to mortgage a business that has a good will is no more than mortgag ing some 

equipment that depreciate from time to time IUltil the 10llil amortizes complctcly.J.1 
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3. The lending banks not only have to enter into a valid loan und contract of mortgage of a 

business, but should cause the registration of the contract by the competent government organJ4 

The request for regi stration of mortgage of business shall be submitted to Regional or City 

Bureau of Commerce and Industry or a Regional or City Authority entrusted with the power to 

regi ster mortgage of business by filling in two copies the application forms for registration 

prepared by the bureau as per the wordings of article 5(2) cum article 2 of proclamat ion No 

98/1 998. The said applicant shall attach the contract of mortgage of business or other evidence 

whi ch is said to be the basis for the request of registration35 to the application form prepared by 

the bureau and where in a) the name and the address of the applicant or agent requesting for 

registration, b) if the business has been mortgaged previously, the registry number and date of 

registry, c) whether the mortgage emanates from the law or contract, d) whether the application 

for registration is for making new registration or amending the existing registration, e) the day, 

month and year of the filling of the application form. 36 Lending banks must make sure that the 

entry of the mortgage in the registrar show: a) the names and address (of the lending bank); b) 

the date and the nature of the mortgage agreement (deed); c) the claim secured by mortgage, the 

conditions on which it may become due and the rate of interest; d) the object and address of the 

business; e) the scope of the business; and f) the address of any branch or agency mortgaged with 

the principal business, if any, and identification mark that the mortgagee has put on the 

d 'f 37 mortgage property, 1 any. 

-l . Lending banks have to also make sure that the business they mortgage is free from prior 

encumbrances, such as registered legal, judicial or contractual mortgages. Lending banks. on 

payment of the prescribed fee, Cill1 require the offic ial in charge of the rcgister o r mortgagcs to 

deliver to them a copy of any extract from the register or, where there is no entry for which they 

are scnrching, a certi (icate to the eITcct that there is no cntry38 
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The seller ofa business, for so long as the price of the sa le has not been fully paid to him 

shall be secured by the legal mortgage on the business provided that the sale agreement is in 

writing and the mortgage has been registered in the manner provided by law during the month 

wi thin which the sale took place and this legal mortgage shall produce an cffect from the date of 

registrationJ9 

Since the creditors of a bankrupt mortgage trader have a legal mortgage over the 

business, lending banks must also make sure that the business is not bankrupt. So also, since 

businesses could be judicially attached in the wordings of article 154 of the civi l procedure code, 

lending banks must verify whether or not the business has been judicially mortgaged. As one can 

understand from the business mortgage agreement of some banks, it can be said that the practice 

of banks is not in conformity with the provisions of business mortgage. The said some banks, in 

their mortgage agreements, do only mention the trading license and the equipment or furniture 

that are elements of the business. They do not enter into an agreement that exhaustively state all 

the elements of a business even where they intend to charge the entire business. They merely 

stipulate, in the mortgage agreement, that the entire business including future improvements are 

mortgaged; which is quite against our discussion above and has been a cause for losing a case 

before a court that we shall consider tmder our next chapter. 

2.1.1.2. Valid contract of pledge and possession of the pledge 

In order there to be a valid contract of pledge, lending banks should carefully observe the 

re levant provisions of the civi l code and commercial code that provide the rules on pledge and 

enter into a contract of pledge accordingly. It has be'en ~aid that the earliest form of security was 

the pledge, in which the creditor took possession of the debtor's asset as security unti l payment of 

the debt. The HIking of possess ion of the pledge by the creclitor was almost n sine 'Ilia non of a 
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valid sccurity interest. With the development of documentary intnngiblcs, the scope of the pledge 

increased and hence it could now be applied not only to goods but also to documents of title to 

goods and to instruments embodying a money obligation 40 

The close investigation of the laws of pledge embodied in thc civil code and commercial 

code reveal the fact that there are two modes of pledge. These are I. possession of the goods 

pledged and 2. possession of titles to goods or instruments embodying a money obligations. 

2.1.1.2.1. Possessions of the goods pledged themselves 

If there has to be a valid contract of pledge, lending banks must possess the goods 

pledged unless they agree that the goods pledged be delivered to a third party or unless they shall 

be deemed to be in possess ion of the pledge where the document of titl e, without which the 

pledge cannot be disposed of, has been delivered to them with in the meaning of the provisions 

of articles 2830, 2831 and 2832 of the civil code. In all other cases, the contract of pledge shall 

be of no effect where it stipulates that the pledge shall remain with the debtor.41 

Where lending banks secure their loans by possessing the goods pledged, they must enter 

into contracts of pledge in accordance with the provisions of article 2825 and the following of 

the civil code fOlmd lmder section one of "contracts of pledge in general". Thus, lending banks 

are advised to make the contract of pledge in \\Titing even where the amowlt of the debt 

specified in the contract of pledge does not exceed five hundred birr. Though article 2828(2) 

provides that "where the amount in the contract of pledge exceeds five hlUldred birr, the contract 

of pledge shall not be valid except it is evidenced in \\Titing" in view of sub m·ticlc one of same 

article which provides "the maximum ru110Ullt of the debt guarmlteed shall in all cases be 

specified in the contract of pledge or the contract shall be void", in all cases, be made in a written 
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form even whcrc the amount of debt secured by the pledge is below five hundred bi rr due to the 

conclusive nature of documcntary evidence. 

2.1.1.2.2. The possession of title to goods or instruments embodying a money obligations 

Article 2832(1) of the civi l code provides that "the furnishing of a pledge without 

di spossess ion of the debtor may be made in such cases only as are provided by law". Therefore, 

it would be tenable to identify matters that can be pledged by mere delivery of the documents of 

title to the goods or instruments embodying a money obligations. Article 2830(1) and (2) of the 

civi l code tells us that the creditor shall be deemed to be in possession of the pledge where a 

voucher for goods warehoused or the bill of lading or way bill in the case of goods in transit, has 

been endorsed in his favour. Article 2833 (1) of the civil code, also, tells us that the rules 

governing contracts of pledge are to be found, in addition to chapter 6, Title 17, Book 5 of the 

civil code, in the special laws relating to particular cases and forms of pledging or to the 

institution authorized to lend against security. 

Let us consider lending on possession of some documents of title to goods and then some 

instruments embodying a money obligation. 

2.1.1.2.2.a. Lending on possession of documents of title to goods 

Here, it is necessary to consider the various fonns of documents of title and to distinguish 

between: a) those documents that give a title to the goods named in them; and b) those 

documents which are merely receipts acknowledging that the goods have been lodged in th.: 

warehouse. A voucher for goods warehoused, bill of lading or way bill, etc, are documents thnt 

give a title to the goods named in them, where as wardlOuse keepers' certificate (receipts) and 

delivery orders nrc documents which are mcrely receipts acknowledging that thc goods have 

been lodged in the warehouse.42 
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No ti ce that sinee article 2833 (2) of the civ il code provides "the special rul es governin g 

the committal of goods in warehouses are given in the chapter on warehousing", we shall reso rt 

to article 2806 and the following of the civil code with the view to considering how lending 

banks should possess voucher issued by the warehouse man for the security of their loan. Article 

2806 provides the definition of a contract of warehousing as "a contract whereby one party, the 

warehouseman, being duly licensed for the purpose by the public authorities, undertakes to 

receive and store goods on behalf of either of the bailer or of the purchaser of the goods or of a 

person who received them in pledge". Since the warehouse man shall be liable for the 

preservation of the goods he has received, he shall give to the bai ler a receipt for the goods 

warehoused which shall be accompanied by a voucher containing the same information as the 

receipt. 43 The receipt and voucher shall be taken from the same counterfoi l register and the 

counterfoil shall be retained by the warehouse man.44 The particulars in the receipt and voucher 

shall state the nan1e or trade name and address of the bailer, the place of storage, the kind and 

quality of the goods stored and any other information necessary to identify the goods and, in 

addition, whether the custom duties have been paid on the goods and whether they are insured. 45 

It should be noted that the receipt and voucher may be made out in the nan1e of the bailer 

or in that of a third party designated by him 46 The said receipt and voucher may be transfelTed 

either together or separately, by endorsement47 The bon-ower or a third party who offers to 

pledge hi s goods detained at the warehouse should endorse the voucher alone to the lending bank 

so as the lending bank possess the voucher. In other words, it is when the lending bank is in 

possess ion of the voucher which states the amount of the debt and interest thereon and the date 

on which the payment falls due and the endorsement are entered on the receipt and countersigned 

by the borrower (pledger) that it can be said that the goods detained at the warehouse nre 
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pledged to the bank:! Where the endorsement on the voucher fail s to sta te the amount of the 

debt guaranteed, the goods stored shall be sccured to their full valuc to guarantee the debt.49 

The borrower or a third party who intends to pledge the goods stored at the warehouse to 

the lending bank may also request the warehouseman in order the voucher be made out in the 

name of the lending bank from the outset. 50 The mere fact that the voucher is made out in the 

name of the lending bank will only confer the bank the right of pledge. This is because, it is on ly 

a person in possession both of the receipt and of the voucher who may demand that the goods 

stored be handed over to him at any time. 51 

It should also be noted that the warehouseman shall store the goods until the expiration 

of the agreed period and he may not avai l himself of circumstances as a result of which a bailee 

would be authorized to return the goods before the due date because of unforeseen events 52 

The borrower or a third party, who pledged the goods warehoused by endorsing the 

voucher, would only be in possession of the receipt and may only inspect the goods stored and 

take the customary samples but may not remove the goods stored unless he deposits with the 

warehouse man the sum due at maturity to the pledgee. 53 

As mentioned above, bill of lading is one of the documents recognized by law as 

documents of title to goods. In relation to carriage by air, bill of lading is a document issued by 

the sender (in three copies) of the goods and delivered to the carrier together with the goods,54 

and it may also be issued by the carrier where the sender so requests and deliver the goods to the 

carrier ill which case, lmless the contrary is proved, the carrier shall be deemed to act Oil behalf 

of the sender.;; 

The bi ll of lading shall show: a) the place and datc of issue; b) the place from and to which the 

goods are to be carried c) the name and addresses of the sender, the addressee and the carrier; d) 

the nnturc, number of pieces, volume or weight of goods; e) the di stinguishing marks or numbers 
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affi xed on the parcel , if any; f) the condition of the goods and the nature and condition of 

packing; g) the cost of transport; h) the time within which and the route whereby the goods are to 

be carried; i) and a notice informing the sender of the carrier's limited li ability for loss of or 

damage to the goods56 

The first copy of the bill of lad ing shall bear the words" for the carrier" and shall be 

signed by the sender, the second copy shall bear the words "for the addressee" and shall be 

signed by the sender and the carrier and shall remain with the goods. The third copy shall be 

signed by the carrier and handed to the sender after the goods have been accepted by the 

carrier. 57 

If the addressee has to pledge the goods described in the bill of lading, the said bill of 

lading should be issued to his order, in order he endorse it to the lending bank58 

One may, therefore, understand from the provisions of article 615 of the commercial code 

that bill of lading has got many functions: vis; I) since it is signed or verified by the stamp of the 

carrier before the goods are loaded,59 it serves as an acknowledgement of receipts of goods for 

carriage to a specified port of destination. Note, however, that it may be a prima facie evidence 

that the packages described by marks and identification numbers were received by the carrier. 

The carrier is not expected to verify the contents and, therefore, is not responsible for the content 

of the package unless the accuracy of the bill of lading is checked by the carrier in the presence 

of the sender and the result of the check is certified on the bi ll of lading or the bill of lading is 

issued by the carrier himself;6o 2) the bill of lading shall also serve as the contract of 

affrightment, subject to which goods are carried by the carrier; 61 3) the other purpose of a bill of 

lad ing is to serve as a document of title to goods \"hi le the goods are on transi t and until 

de li vered to the addressee or to the endorsee. 62 
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It should be noted that when banks extend loan aga inst bill of lad ing, they have to make 

sure that the pledger and the carrier are honest and thoroughly reliable. 'Illis is because, the bill 

of lading docs not necessa rily certify or guarantee the correctness of the contents of the bags or 

packages. Hence, the lending bank will have no remedy against the carrier, if the packages 

contain worthless stuff which is quite different from what they are supposed to contain unless the 

carrier, as mentioned above, has verified the contents of the goods. So also, the bill of lading 

might be a forged one, or even if genuine, the number of packages mentioned may be altered 

cleverly as it is difficult to discover such dishonest practices.63 

Thus, if the addressee or any other person, who pledged the bill of lading, has only a 

defective title, banks do not acquire a better title since they do only obtain a defective title owing 

to the fact that the bill of lading is not negotiable and the transferee of such instruments cannot 

obtain a better title than that of a transferor.64 Further, banks should ensure that the bill of lading 

does not contain any prejudicial remarks about the condition of the goods received. 65 

As the unpaid carrier has the right of stoppage in transit, in the wordings of article 623(2) 

of the conunercial code, the lending bank must be sure that the addressee (pledger) has carried 

out his duties as to payment and transport wlder the bill of lading. 

As it has been mentioned here in above, bills of lading are usually drawn in sets of three, 

all duly signed and marked as original, duplicate and triplicate. This is done so as to prevent total 

loss of the document66 Therefore, while lending against bill of lad ing, lending banks, as the 

pledgee, must obtain the full set of bill of lading. In other words, those copies with the sender, 

carrier and the addressee should be h~Ulded over to the bank67 

Having said so much with regard to precautions that lending biUlks should take wh ile 

advancing l(lan aga inst bill of lading, let us now turn to consider how the lending bank should 

posses the goods represented by the bill of lading. We have already mentioned that the pledger 
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(addressee) should either endorse and deliver the bill of lading to the pledgee bank so as the 

transferee of the bill of lading, that is, the lending bank, can take delivery of the goods in his own 

right or assign the bill of lading that represent the goods by way of a pledge agreement, in which 

case, the lending bank should obtain authority, to clear the goods from the carrier and to store 

them and insure them, all at the cost of the borrower. Where the goods are stored at a 

warehouseman, the voucher should be delivered to the lending bank as it has been discussed 

earlier so as it evidences the pledging of the goods. 

Let us, here under, consider pledge of claim with no title (e.g. book debt) and wi ll switch 

over to pledging instruments embodying a money obligation. 

Banks may also pledge a claim (debt) which has not yet accrued due, such as debts which 

will fall due under contracts to supply goods or services when the assignor (pledger) has 

performed his part of the contract or when the time for payment arises under the contract within 

the meaning of article 2864 and the following of the civil code. An assignment of all sums due or 

to become due by way of pledging to a lending bank should be made in accordance with at1icle 

2864(1) of the civil code that provides "the pledging of claims which are not established by a 

title shall, regardless of the anlount of the sum guaranteed, be executed in the fonn of a 

document specifying the claim pledged and the maximlml anlolmt of the debt guaranteed" . 

Unless the lending banks in all cases obtain a dOClill1ent of lmdisputed date adequately 

specifying the right pledged and the debt guaranteed, the pledge shall be of no effect in the 

wordings of article 2865(2) of the civil code. 

This is because the mentioning of the date ,md the amount guaranteed ill the pledge 

would enable lending banks to estab li sh their priority right over the claim against other lenders 

or trustees in bankruptcy as envisaged under article I029(b) of the commercial code. 
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Since the debtor who is to pay the assigned debt may set up against the pledgee hank the 

defenses he is entit led to raise against his own creditor (the assignor), banks must make sure that 

the said debtor has accepted the pledging without reservation and that there is no counter-claim 

wh ich arose against the assignor (the pledger) prior to the acceptance of the debtor. 68 

The pledgee bank shall co ll ect the debt pledged with it when it falls due and where the 

debt is periodically due bearing interest, it shall collect the interest on the claim pledged and all 

other periodical payments due from the debtor and shall apply the proceeds successively to the 

expense due to itself, to interest and to the capital of the debt guaranteed. 69 Where the pledger 

objects to such payment, the debtor may obtain his discharge only by depositing the sum in the 

place agreed upon by the parties (the pledgee bank and the pledger (assignor», and in the 

absence of such agreement at a place fixed by the court. 70 

2.1.1.2.2.b. Lending against pledging instruments embodying a money obligation 

When article 2833(1) of the civi l code stipulates "the rules goveming contracts of pledge 

are to be found, in addition to Chapter 6, title 17, book 5, in special laws relating to particular 

cases and forms of pledging or to the institution authorized to lend against security" , it is 

certainly referring to, amongst others, the commercial code. Article 2866(2) of the same code, 

which provides "the pledging of claims and rights established by negotiable instrunlents shall be 

carried out in accordance with provisions of article 950 - 958 of the conullercial code", makes 

the matter further clear, hence these instruments embodying a money obligation are securities. 

Where banks pledge securities, that is, instruments embodying a money obligation such 

as bi ll of exchange, promissory notes, life insurance policies, shares, treasury bills, etc, as 

envisaged uncler article 947 and the following of the commercial code, they have to carefully 
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observe the ru les governing the pledge and sale of these instrumcnts provided el sewhere in the 

commercial code or the civil code. 

Il is, however, beyond the scope of thi s paper to go in deta il into analyzi ng all the rules 

governing these instruments and therefore, we wi ll onl y consider the rul es applicab le to 

foreclosing these securities owing to default in the chapter to foll ow. 

2.1 .2. Statutory power of sale or the power created under mortgage 

or pledge agreement 

Since we have already discussed the statutory power of sale or the power created under 

mortgage or pledge agreement under chapter one of this thesis, under this section few things 

would briefl y be discussed here below. 

One can boldly say that proclamation No 9711998 has only been proclaimed having 

mortgage of immovable in mind and without taking into account the laws of pledge embodied in 

the civil code. Since banks had no practice of pledging documents of title to goods, claims or 

instruments embodying a money obligation such as those we have briefly mentioned above, they 

have failed to remind the legislator in order it takes in to account the rules on sale of pledge 

contained in the civil code when it issued proclanlation No 97/ 1998. 

On top of this, until the coming into force of the business mortgage proclanJation No 

9811998, no bank has entered into a business mortgage agreement , which is in accordance with 

the laws of business mortgage provided in the commercial code and caused the registration of 

same in the A \\Taga Court in accordance with article 11 75 (2) of the commercial code as artic le 

14 of proclnmation No 98/98 has carefully provided kt alone to include power of sale of the 

lending bank in thei r contracts of business mortgage. Thus, in effect, the statutory power of sale 
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is not at all applicable to business mortgage made prior to the corning into rorce or laws or power 

of sale foreclosure which we shall consider under our next chapter. 

2.2. Conditions For The Exercise of Power of Sale Foreclosu re 

2.2.1. Default 

A mortgagee bank has no right of sale if there is no default in payment of the loan as per 

the agreement made between the lending bank and the borrower. There can be default in 

payment of the principal amount of the loan or the interest computed on the principal amount if 

not paid as per the repayment period scheduled in the loan agreement. The problem with regard 

to default is that, the laws of power of sale foreclosure, the civil code, the loan agreements of 

banks and the directive of the National Bank of Ethiopia, understand the term "default" in a not 

simi lar manner. 

The English version of article 3 of Proclamation No 97/998 stipulates that the lending 

bank, whose claim is not paid within the time stipulated in the contract, can sell the property 

mortgaged or pledged by auction upon giving a prior notice of at least 30 days to the debtor. The 

Amharic version of the same article omits the term "contract" and merely says" in the time 

stipulated" , where as article 13 of Proclan1ation No 98/1998 simply says "whose claim is not 

paid". 

With regard to the variation of the Amharic and English verSlOns of article 3 of 

Proclamation No 9711998, it is not necessary to resort to the official Negarit Gaze ta proclamation 

so as to identify which version should prevail owing to the fact that the time stipulated is, no 

doubt, the time provided in the loan contract and thus the English version seems sound and 

complete. But with regard to the provision of article 13 of the Business mortgage Proclamation, 
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it may be said that the phrase "whose claim is not paid", though vague, still presupposes the time 

stipulated in the loan agreemen t. 

According to the provisions cited above, the lending bank , unless it decides otherwise, 

can give prior notice of 30 days from the next day foll owing the day on which the loan is 

scheduled to be paid but has not been paid accordingly. Thus, accordin g to the laws of power of 

sale forec losure, the lending bank can give the notice immediately fo llowi ng the date on which 

the loan has to be repaid, even where the loan is scheduled to be repaid by installmen t, that is to 

say, failure to pay the first and single installment, may enable the bank to initiate power of sale 

foreclosure. 

The civil code's approach is different; it is because, in case of non-payment of interest 

computed on the principal loan, the creditor may not demand the repayment of the entire loan 

amount, unless the borrower is in arrears for two consecutive payments representing together at 

least one tenth of the capital lent. Likewise, where it has been agreed that the capital lent shall be 

repaid by installment, it is only where the borrower is in arrears for t"vo consecutive payments 

representing together at least one tenth of the capital lent that the creditor may demand the 

repayment of the entire 10an71 Where the loan agreement that the creditor and the debtor entered 

into fa il s to respect these provisions of the civi l code, it shall be of no effect. 72 

Here, the question one may raise is that, are not these provisions of the civil code 

replaced by article 3 of proclamation No 97/ 1998 in view of artic le 12 of the same proclamation 

that provides "any law which is inconsistent with thi s proclamation shall not be app li cable"? 

Notice that Proclamation No 98/1998 is very silent "'ith regard to inapplicable laws. The other 

question one may nlso rai se is that what would the solution be, where the 10,m agreements fail to 

stipul ate the time within which the loan has to be paid? 
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The civil code has a readymade answer which is provided under article 2483( I) and states 

"the borrower shall return the thing lent within one month from the day when the lender claims 

the restitution of them" . Banks in thi s country, in almost all instances, provide, in their loan 

agreement, time of payment of a debt. If, however, the said time of debt payment is not provided, 

their remedy is to resort to the above mentioned provi sions of the civil code. 

The National Bank of Ethiopia Amendment of Provision, Directi ve No SBB/28/2002/, 

article 6 classifies non-performing loans or advances under its sub article 6.1.1. , 6.1.2 and 6.1. 3. 

as substandard, doubtful and loss respectively. Non-performing loans or advances past due 

90(ninety) days or more but less than 180 days shall, at a minimum, be classified as substandard, 

non-performing loans or advances past due 180 days or more but less than 360 days shall be 

classified at a minimum, as doubtful and non-performing loans or advances past due 360 days or 

more shall be classified as loss. The directive, under its article 7.3, requires banks to maintain the 

minimum provision percentages of 25% for loans classified as substandard, 50% for loans 

classified as doubtful and 100% for loans categorized as loss against the outstanding principal 

an10unt of each loan or advance. It would not, therefore, be difficu lt to point out that where a 

loan or advance is not paid within 90 days from the date scheduled in the loan agreement, the 

loan is considered non-performing. Non-performing loans are obviously in default and unless 

rescheduled, have to be foreclosed. Hence, the classification no doubt, demonstrates loans in 

default. And, therefore, one can say that, in view of the directive of the National Bank of 

Ethiopia, a loan is said to be in default if not paid within 90 days from the date of payment. 

Loan and mortgage andlor pledge agreements of various banks do provide defau lt clauses 

as they think suitable to the types of loans they advance to their borrowers. Term loan agreement 

of CBE, which states, under its article one, that a loan advanced to a borrower shall be repaid in a 

monthly installment w ithin one year, does provide uncler its article 14, that if a borrowcr does not 
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pay its total debt, the bank shall scl l the property mortgaged or pledged by public auction or in 

private. Even though the default clause is open to different types of interpretations, one may hold 

that it is only when the borrower fails to pay the entire loan amount at the end of a given year 

that the bank will initiate power of sale foreclosure despi te the fact that the loan is to be repaid 

by installments. The over draft loan agreement of CBE, article one that indicates the loan amoun t 

granted to the borrower provides that the loan advanced to the borrower may be canceled at any 

time. This loan agreement, no where mentions when the loan should be repaid but, under article 

1.4, it enunciates that where the borrower fails to settle the entire loan amount, CBE shall se ll the 

property mortgaged or pledged by public auction or in private. Unless, the bank resorts to the 

provisions of the civil code which we have already discussed, its poorly drafted over draft loan 

and mortgage and/or pledge agreement is problematic. As this loan agreement states that the sale 

of security in private is possible, it violates the mandatory provisions of the proclamations. 

One of the standard loan and mortgage and/or pledge agreement ofDBE, under its article 

2.0 1, clearly provides repayment schedule for the principal loan amount. As the loans of this 

bank are dominantly long term, the loans usually are to be repaid in 10, 12, 14, 16, 18, or 20 

equal semi annual installments. The said loan and security agreement under its article 1.04, 

among other things, provides that interest that would be computed on the principal loan amount 

shall be paid together with the principal loan. It is article 5.02 of the loan and security agreement 

of DBE that stipulates that when the principal loan, interest and other expenses incurred due to 

the loan should be paid and/or repaid according to the repayment schedule and failing which the 

bank sha ll se ll the property mortgaged or pledged by a public auction. 
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The loan and mortgage agreement of DBE, one can boldly say, is in harmony with the 

provisions of article 3 and 4 of proclamation No 97/1998 and article 13 and 14 of proclamation 

No 98/1998; that is to say, the bank can initiate power of sale foreclosure by giving 30 days prior 

notice when a borrower fails to pay a single installment. 

The standard loan contract of CBB, under its article 13(b) (c) (d) and (e), provides 

respectively that there be default in repayment of any installment of the principal loan or there be 

default in the payment of two consecutive installments of interest together representing at least 

ten percent of the amount advanced under the loan agreement or there be the death, interdiction, 

bankruptcy or insolvency of the borrower. 

The approach of the CBB is different from other banks' practice so far considered 

and also is not in conformity with the laws of power of sale foreclosure. It is because the laws of 

power of sale foreclosure permit the exercise of power of sale only and only if the borrower fails 

to pay his debt. If the borrower dies or alienates security or violates any of the provisions of the 

loan and security agreement but does not fail to pay its debt, banks may not exercise power of 

sale though they may not be denied of their right to take the case to courts of law for judicial 

foreclosure invoking their contract and/or the provisions of laws such as article 3073(1) of the 

civil code. 

Although the default clauses in the loan and mortgage or pledge agreements of lending 

banks do serve to detemline the time, after which, a loan be referred to their foreclosi ng unit, it is 

only where the borrower fails to sett le his debt after he has been served 30 days pr ior notice that 

he is said to be in default within the meaning of article 3 and 4 of proclamation No 97/ 1998 and 

artic le 13 and 14 of proclamation No 98/ 1998. To put it otherwise, it is only after the mortgagor's 

or pledger's default in payment continues for a maxinllull period of one month or for such other 

period stipulated in the mortgage or pledge agreement nncr service of notice that the property 
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mortgaged or pledged can be so ld or foreclosed by public auction . It should however. be noted 

that the thirty days prior notice and the 15 days long proclamation of sale required under the civi l 

procedure code must not be appl ieable to pledge, despite the fact that the above mentioned 

proclamations enshrine otherwise, for those reasons stated under the secti on to follow. 

2.2.2. Notice of intention to foreclose 

Neither the aforementioned proclamations nor articles 1773(1) of the civil code that one 

may think relevant, at least by analogy, to the case at hand, no where menti on that notice of 

intention to foreclose be in writing. However, for the purpose of preserving secure evidence of 

notice of default, it is, of course, desirable to make it in writing73 In countries such as the United 

States, United Kingdom, India, Jamaica, etc, notice of intention to foreclose is required to be in 
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It has been said that the general objective and paramount importance of the said notice is 

that the mortgagor or pledger be notified of the mortgagee's intention to exercise his power of 

sale and to give the borrower and/or mortgagor time to forestall the sale75 In spite of the fact that 

the borrower and/or the mortgagor or pledger must be presumed to know whether he is in 

arrears, the requirement of notice seems mandatory under Ethiopian Legal System as can be 

w1derstood from the provisions of articles 3 and 4 of proclamation No 9711998 and articles 13 

and 14 of proclamation No 9811988. Anyway, if circumstances could arise in which a debtor is 

not truly in default (due to mistake or miscalculation on the lender's part) the serv icing of such a 

notice will enable the lending bank to rectify its mistake or miscalculation due to the response of 

the borrower and hence notice seems essential regardless of it s being a legal requirement. 

Another issue worthy of contemplat ion is what period of notice \\'ould be suffici en t for 

debtors who pledge their property. According to Proc lamation No 97/ 1998, the period of notic~ 
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for both a pledger and mortguger is thirty days. The question is, urc the said 30 days long period 

of noti ce proper for a pledger though they may be proper to a mortgagor? The 30 days long 

period of noti ce required under the proclamation is not compatible with the laws of pledge 

embodied in the eivi l and commercial code. 

Notice that the goods pledged by a debtor could be coffee, cotton, fresh fruits or 

vegetables, etc harvested from farm land and delivered to the pledgee itself or to a 

warehouseman for the purpose of securing a loan payable with in few days or maximum of a 

week. Such types of goods pledged are either perishable so it should be reali zed very quickly or 

due to their high price at a given point in time be disposed of urgently. It seems due to such 

reasons that the pledgee is permitted to cause the sale of such pledge by public auction after 

glV1l1g 8 days prior notice to the pledger even where the pledger could raise unfounded 

objection76 It should further be noted that where the pledge is quoted on the market or has a 

current price, the pledgee may cause the sale of the pledge by private contract through the 

intermediary without even giving the said 8 days prior notice to the pledger. 77 

The warehouseman is also duty bound to sell the goods pledged at his warehouse without 

being required to give notice to the pledger and the pledgee, whenever the goods stored at his 

warehouse are in danger of decay.78 Where the lending bank which has advanced a credit against 

goods stored at a warehouseman and in possession of a voucher, is not paid on maturity of the 

loan, should, first of all, protest for non-payment on one of the two worki ng days following the 

day on which the debt is payable in the wordings of arti cle 282 1 (J) of the civil code cum article 

78 1 (4) of the commercial code. The lending bank, then after, may cause the goods to be sold 

eight days after payment becomes due as stipulated \Ulder article 282 1 (I) of the civil code. 
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Article 2873 of the civil code tells us that where a loan advanced against pledging a debt 

or instruments embodying a money obli gation has become due, the pledgee bunk may cause the 

sa le of the securities or the debt pledged with it as per article 2854 of the civil code. 

Thi s means that where the loan that a lending bank has extended aga inst securities such 
, 

as bill of exchange, promissory note, etc, becomes due, the bank has to first protest for non 

payment on one of the two working days following that day on which the pledged security is 

payable in the wordings of article 2821(1) of the civil code cum article 781(4) and 825( 1) (d) of 

the commercial code before it causes the sale of the instrument as per article 2854(1) or (2) of the 

civi l code. But note that where the loan and the instruments pledged become simultaneously due, 

the pledgee bank may not be able to sell the instrument. In such cases the pledgee bank should 

rather bring a lawsuit joining the pledger and the drawer or the marker of the instruments if the 

pledger and the marker Idrawer are not one and the same person after having put the drawerl 

maker in default as per article 781 or 825 (1) (d) of the commercial code and after giving notice 

of non-payment to the pledger, endorser, if any, and maker or drawer pursuant to article 788 ·eum 

article 825 of the commercial code before the period oflimitation for these securities runs. 

Thus, one can boldly say that with regard to the notice of intention to foreclose a 

pledge such as, goods, a debt or security (instrunlent) pledged, though the civil code has 

provided lll1iversally accepted principles, proclamation No. 97/1998 has erroneously provided a 

prior notice of 30 days which is equal to a period of notice required in cases of a mortgage. 

Where the proclamations pro\"ide the said 30 days prior notice ~U1d public auction as a 

requirement for the sale of a pledge, they have tota lly failed to take into account the nature of a 

pledge. Such gross negligence on the part of the banks which in fact initiated the b,,·s and the 

legislator that legislated the laws must be rectified so as the laws be compatible with the 

provisions of the civil code on sale of pledge that nrc modeled after the laws of industrialized 
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countrics th~ t ~ re en~cted on the basis of vast practices and ex pcricnccs of the mcrchun ts and 

thcir public at large. 

At this juncture, what may the content of the said notice be is a point that one may rai se. 

The above mentioned proclamations do not help us as such since they merel y say "upon givi ng a 

prior noti ce of at least 30 days". The practice of lending banks, as it can be understood from their 

noti ce so far given to the debtors seems sound. Their notices, among other things, include: the 

loan account in default, the date of the loan and mortgage or pledge agreement, the loan amount 

di sbursed, the name of the borrower and the mortgagor or pledger, the property mortgaged or 

pledged, the loan amount in arrears, the duration of notice within which the borrower should 

settle the loan amount in arrears, the measure that shall be taken if the arrears is not paid with in 

the period of notice, that is, the intention to foreclose the security held and use the proceeds of 

sale for the settlement of the entire outstanding loan amount, including outstanding interests and 

expenses incurred owing to the sale of the mortgage or pledge. The practice of banks in Ethiopia 

would enable to avoid litigation that arises due to lack of clarity of notice of intention to 

foreclose particularly where they fail to state the specific amount of money and the loan account 

in arrears and the property to be foreclosed as in United Kingdom, USA, India, etc. 79 

Another issue worthy of contemplation is to whom should notice of intention to foreclose 

be given. Articles 3 and 4 of Proclamation No 97/1998 and article 13 and 14 of Proclamation No 

9811998 stipulate that the notice be given to the debtor. The term debtor should not be taken to 

mean the borrower only. This is because, there are many instances where a person mortgages or 

pledges hi s property to secure the debt of <mother person, the borrower. In such cases, the 

lending bank should al so give notice not only to the borrower but also to the mortgagor or 

pledger. The said mortgagor or pledger particularly those who have no idea of the loan status, up 

on notili cation, would ge t the opportunity to discuss the matter with the borrower and/or with the 
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lending bank either to redeem thei r propcrty by settling the amoun t acccpted by the Icnding bank 

as per the wordings of arti cle 310J and the following of the civi l code or to pressuri ze the 

borrower in order he settle hi s debt or to seek any other solution to forestall the foreclosure. 
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CHAPTER THREE 

Sale of Mortgage or Pledge, Application of the Proceeds and Disposition 

of Surplus, Resort to the judiciary and Delivery of the Property Sold to 

the Purchaser or Transferring Ownership of same to the Foreclosing 

Bank 

3.1. Valuation of the Mortgage or Pledge to be Sold and Advertisement of Sale 

3.1.1. Valuation of the mortgage or pledge to be sold 

Articles 3 and 4 of Proclamation No 9711998 require a mortgage or pledge to be so ld by 

public auction. So also, the laws of pledge contained in the civil code, under article 2854(1) 

provide that the pledge, when appropriate, be sold by public auction. The proclamations do not, 

however, expressly provide that the property should be valued, that is to say, their floor price be 

provided so as to fixing the minimum bid. Nonetheless, one can, at least, infer from article 424 

(2) of the civi l procedure code which we bel ieve that it is one of the articles cross referred by 

artic le 6 of Proclamation No 97/998 and article 17 of Proclamation No 98/ 1998 and to which 

lending banks should adhere to, in the process of selling the pledge or mortgage and article 2856 

of the civil code that provides whenever pledges are sold by public auction their value or price 

shall be estimated. 

It has been said that in USA, it is a quite C0111mon practice to fix a minimum or upset 

price for the property to be sold by public auction, othcm; se, the large amounts involwd in the 

sales of SOllle of such properties might tend to discourage competitive bidding and resuit in the 

sa le of the property for a grossly inadequate price.' 
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Banks in Ethiopia invariably do estimate the value of the property to be mortgaged or 

pledged at the time of the con tract of loan and mortgage. Nonetheless, it is on ly some banks that 

used to state the sa id estimated value in their contract of mortgage or pledge. DBE and CBB, 

albeit the fact that they estimate the va lue of the mortgage or pledge, they usually do not state the 

said estimated value in their contracts of mortgage or pledge. Banks, whi ch state the estimated 

va lue in their contracts of mortgage or pledge and those banks which do not state the said 

estimated value in their contracts of mortgage or pledge, re-estimate the value of the mortgage or 

pledge at the time of the sale with the view to notifying the public of the minimum price in their 

advertisement of sale of the mortgage or pledge. The lending banks carryout the re-estimation of 

the value of the mortgage or pledge for some reasons: the first reason is that the estimated value 

of the mortgage or pledge at the time of contract of mortgage or pledge may depreciate or 

appreciate as the time between the contract of mortgage or pledge and sale of mortgage or pledge 

could be longer to justify re-estimation; the second, and perhaps the more convincing reason is 

that the valuers of lending banks mostly give an exaggerated estimation to the value of the 

mortgage or pledge at the time of the contract of mortgage or pledge due to undue collaboration 

with the borrower and/or mortgager or pledger. 

The re-estimation is carried out mainly to protect lending banks from the consequences of 

articles 3 and 4 of Proclamation No 97/1998 ,Uld articles 13 and 14 of Proclamation No 98/ 1998 

since these articles of the proclamation do state that "where the mortgage or pledge is not sold at 

the 2nd allction, lending banks have to transfer the o\\l1ership of the mortgage or pledge to 

themselves in consideration of its estimated value as specified in the contract ofloan". 

In order to undertake the re-est imation of the vallie of both movable and immovable 

property and thereafter faci litate conducive situation for potential bidders to inspect the property 

within the period of notice of sa le, lending banks dispossess and/o r se ize and take posess ion of 
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these properties prior to public auction with the assistance of the registrar and poli ce force. As it 

has already been mentioned earlier, article 8 of Proclamation No 97/1 998 and article 18 of 

Proclamation No 98/1 998 have empowered the government organ namely "the registrar" which 

is said to be responsible for registering an immovable property or witnessing the signi ng of a 

contract of pledge and dcposit same, or incase of business mortgage, the bureau which has 

registered the business mortgage, to take the necessary measures for carrying out the sale by 

auction where necessary by even ordering the police force. 

Accordingly, where movables such as vehicles have to be seized prior to public auction 

but after the expiry of the period of notice of intention to foreclose, lending banks request the 

registrar in writing in order the registrar give the necessary order to the concerned police force 

units to seize the vehicles and deliver to them. The wTItten request of lending banks usually 

states the type of vehicle, its plate, motor and chassis number, and that the lending bank has held 

the vehicle in security as per the agreement made with the owner of the vehicle and the 

agreement has been registered by the registrar and that the debtor has defaulted to repay the loan 

after a notice and that the said vehicle be seized by a traffic police and handed over to it. 

The said registrar, upon receiving the request of the lending bank, gives order to every 

police commissions of national regional governments including the Addis Ababa Police 

Commission so as the vehicle be seized and deliwred to the lending brulk. The police 

cOlllmissions, in tlml, order traffic police lmits organized wlder them in order they seize the 

"chicle ruld deliver it to the lending bank. Where the whicle is seized, the police informs the 

lending bank and the lending bank takes over the vehicle so seized from the driver ruld/or the 

owner of the vchicle aftcr undertaking instrult inspection ruld giv ing a receipt of delivery to the 

owner of the vchick. Such practice of lending banks is in line with the provisions of article 

436( I) of the civil procedure code that permits seiZllre of movable property prior to public 
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aucti on, It is true that, unless, movables such as vchicles arc se ized prior to public auct ion, it 

wou ld not be possible to undertake inspection and esti mation of thcir value and di splay thcm to 

potential bidders at a place eas ily aceessible2 

Lending banks do also di spossess immovable or businesses mortgaged with them pri or to 

public auction, Lending banks usually request the registrar of immovable mort gage or business 

mortgage in writing so as the registrar gives an order to the police and the kebele admin istration 

so as these organs assist the delivery of the said mortgage to it. The registrar, upon receiving the 

request of the lending bank that states, among other things, that the lending bank has a mortgage 

ri ght regi stered by the registrar, that the borrower has defaulted after the notice of demand of 

payment of the loan, and the description of the property mortgaged, in tum gives an order to the 

police station and the kebele administration of the place (locality) where the mortgaged house or 

business is situated to enable the delivery of the mortgage to the lending bank, The registrar also 

informs the mortgagor to hand over the mortgage to the lending bank in accordance with the 

relevant proclamations so far considered, The lending bank takes over possession of the 

mortgage against the receipt that it gives to the mortgagor and deploy its ovm guards to protect 

the property from theft or similar harms 3 

The practice of lending banks with regard to delivery of the mortgage prior to public sale 

is not in line with articles 448 and 449 of the civil procedure code, The dispossession of the 

business mortgage prior to sale, in particular, results in the closmc of the business, termination of 

employees and disband of customers of the business which, in effect, causes the total devastation 

of the good will of the business, 

The di spossession and re-estimation of the YHlne of a mortgage has cansed to moyc a 

number of borrowers andlor mortgagors to file a law suit before comts so as the courts dec ide 

that the es timated value stated in the contrac t of mortgage be the minimum or upset price which 
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has to be specified in the advert isement ofsalc of the mortgage or that thc valuc ofthc mortgage 

be estimated by a ncutral professional third party. 

Lending banks that we re prevented to exercise power of sale due to such law suits once 

agam pcrsuaded the Icgislator to amend the laws of power of sale foreclosure (the two 

proclamations so far considercd) . Due to the strong appeal of banks, the phrase "to take over the 

mortgage or pledge in consideration of its estimated value as specified in the con tract of loan ", 

inserted under article 3 of Proclamation No 97/1998, has now been deleted and amended by the 

phrase "if no buyer appears, at the second auction, to acquire the property at the floor price set 

for the first auction and have the ownership of the property transferred to it "(the lending bank) 

as per Amendment Proclamation No 216/2000 issued to Amend the Property Mortgaged or 

Pledged With Banks. 

Even after the before mentioned amendment, a number of cases that do involve similar 

issues do flow to courts prior to the sale of the mortgage, although many of such cases are finally 

resolved in favour of the lending banks after months or years of litigation and resulting in 

suspension of the power of sale of the banks. 

In a civil case, Bekele Alemu V DBE, the plaintiff, Bekele Alemu, sued the defendant, 

DBE, before Jimma Zone High Court, alleging that the defendant has underestimated the value 

of hi s 0\\11 house and the house of the third party which has been mortgaged with the defendant 

to secure the repayment of birr 38000.00 that he has taken from the defendant in the form of a 

loan. The plaintiff fmther alleged that hi s house situated in Mizan to\\11 and which was estimated 

for birr 57,328 .25 at the time of the contract of mortgage has been estimated, for the purpose of 

sale by auction, for birr 19,37 1.00. The vallie of the house of Ato Demeke Desalcgn, the third 

party mortgagor, is also estimated much lower than its estimation at the time of the contract of 

mortgage and prayed that the COllrt decide that the estimated vaillc spcc itiL'd in thc contract of 
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mortgage be the minimum priee (value) for the bidding. The plaintiff has also petitioned for an 

injunction order over the defendan t's power of sale until the court di sposes of the suit. The 

defendant contended that the plaintiff cannot bring a law sui t against a lending bank that 

exerc ises power of sale foreclosure before the sale is accomp li shed and proves that he has 

sustained damage pursuant to article 7 of proclamation No 97/1998 which provides "the bank 

shall be liable for any damage it causes to the debtor in the process of selling by auction in 

violation of the relevant provisions of the civi l procedure code, article 394-449. 

Though the court has given an injunction order and suspended the power of sale of the 

defendant for over 4 months, on July 18,1993 (E.C), it decided in civil case fil e No 3/94 in 

favour of the defendant saying that the plaintiff did not adduce sufficient evidence that proves 

whether he has sustained damage or not prior to the sale as per the wording of article 7 of 

proclamation No 97/1998. 

In another civil case, Yohannes Lalago v DBE, the plaintiff Yohannes Lalago, brought a 

suit against the defendant, DBE, before the Kembata Alaba and Timbaro Zone High Court, 

alleging that the defendant has estimated the value ofrus house only for birr 82,058.00 for public 

auc tion whose estimated value was birr 280000.00 at the time of contract of mortgage and 

prayed that an independent professional third party estimate the value of his house so as the 

estimated value of the professional serve as a mininllilll bidding price. The court, in civil case, 

fi le No 4/94, on Ti r 20/1994 E.C, held that the Zonal Work and Urban Development Department 

estimate the said value despite the arglunent of the defendant that the plaintiff has no cause of 

action prior to sale, since the plaintiff did not prove that he has sustained damage. 

In another civil case, Tadesse Kusa v DBE, the plaintiff, Tadcsse Kusa, sued the 

defendant, DBE, before West Wolega Zone High Court. all eg ing that the defendant has unduly 

estimated the value of his dwelling house for only birr 42,298 .00 to make it serve as a floor price 
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for public auction. The plaintiff has also stated that the estimated va lue of his house was birr 

128,482.00 at the time of the contract of mortgage and requested the court in order a professional 

third part y be ordered to estimate the sa id value. The court, after nearly a year from the date of 

the suit, resolved the case saying that the plaintiff may not bring a law suit before the sale of the 

mortgage and proves that he has sustained damage. 

The issuance of the above mentioned amendment proclamati on, though rel ieved banks 

from transferring the property that could not be sold as the 2nd auction to themselves for the 

estimated value specified in the loan contract but for the floor price set for the first auction, did 

not prevent mortgagors or debtors to fil e a law suit before the sale of the mortgage nor the courts 

to entertain such cases involving issues such as who should estimate the fl oor price. Although 

courts, after somewhat lengthy tri al, decide in favour of lending banks, on the ground that the 

debtorsl mortgagors cannot file lawsuits prior to sale of the property mortgaged and show that 

they have sustained damage, such ultimate verdict of the court may not as such be said that it is 

against the true interest of the debtors. It is because, where courts, from the outset, could dismiss 

the case on the grotmd that they lack competence or the borrower/mortgager has no cause of 

action, they do usually entertain the case thereby giving inj tmetion orders over the power of sale 

of the lending bank, in effect allowing the debtor to purchase time for repayment of the loan. It is 

in a rare instances that courts, as in a civil case, Abay Hizkias V. DBE, do di smiss the suits of 

debtors or mortgagors on the ground of lack of cause of action for filing a law sui t involving 

issues of estimation of value of the mortgage. Even then, the decision of courts does not at all 

reso lve the issue "who should lmdertake the est imation of the property mortgaged or pledged"? 

In a civil case, Aba)' Hizkias V DBE, the plaintifC Abay Hiz.kias, sucd the defendant, 

DEE, before the Federal First Instance Cour t, situated in Addis Ababa, alleging that the bank's 

Iloor est imation of the vallie of his house at the time of snle is much less than the estimated va lue 

85 



during the loan and mortgage agreement. The court, on Megabit 8, 1996 (E.C) held under file No 

3 1943 that the plaintiff has no cause of auction to file the suit prior to the sa le and before he 

sustained damage. 

The valuation of business mortgaged is more difficu lt and has found to be a bone of 

contention between lending banks and mortgagors of business, owing, among other thing, to the 

fact that lending banks do frequently dispossess the business mortgagors of their business prior 

to public sa le. Lending banks do give notice of sale to the publi c after di sbanding the employees 

and customers of the business, in effect, entirely destroying its good wi ll. What, in fact, the 

lending banks do offer to the potential purchasers is only a few equipment of the business and 

the right to lease the premises of the business where the business is carried out in rental premises 

which we shall examine under the section that deals with sale of property mortgaged or pledged. 

With regard to valuation of a pledge for the purpose of determining its floor price for a 

public sale, it all depends on the type of the pledge itself. Where, for instance, goods at 

warehouse are pledged, their value may be estimated like that of a mortgage, nonetheless where 

instruments embodying a money obligation such as bill of exchange, promissory note, treasury 

bill, etc are pledged and are presented for public sale before their date of maturity but where the 

debt for which the instrument pledged has become due, the instrument so pledged need not 

require valuation. In such cases, it is rather the potential buyers who should shoulder the task of 

valuation so as to enable them determine the rate at which the face value of the said instrument 

should be di scounted. 

Before leaving thi s section, it may be necessary to respond to the question \\'c have raised 

In the preceding parts of the section of thi s chapter. Recall that the quest ion was who is 

empowered to estimate the value of property mortgaged or pledged where lending banks are 

requ ired to carry out public auct ion. The two proclamations clo not have clear provisions tlmt can 
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ass ist us to resolve the question posed. In our previous di scussion, we have seen the contention 

of lending banks and mortgagors and the rulings of courts on such issues. Courts do not, as such, 

frame and resolve the issue bcfore them despite the fact that the litigation of partics clearl y 

reveals the issue "who should estimate the value of the property mortgaged or pledged with 

banks for the purpose of public auction"? Where mortgagors argue that no law permits banks to 

estimate the said value, the response of banks, in short, is that it is only after a public sa le is 

carried out and the mortgagor suffers damage as a result of fai lure of banks to observe the 

relevant provisions of civi l procedure code arts 394- 449 that the mortgagor can file a law suit in 

order the bank be held liable for the damage that the mortgagor or pledger has sustained. The 

argument of lending banks is based on art 7 of proclamation No 9711998 and article 17 of 

proclamation No 9811998 that do, in identical manner, provide "the bank shall be liable for any 

damage it causes to the debtor in the process of se lling by auction in violation of the relevant 

provisions of article 394-449 of the civil procedure code". So also, the bases for the rulings of the 

courts are these same articles which provide the liability that the lending banks should assume 

where they fail to adhere to the provisions of the civil procedure code which are said to be 

relevant. 

Even though the task of identifying the said relevant articles from those provided under 

art icles 394 - 449 of the civil procedure code seems not easy, article 424(2) of the civil procedure 

code, whose appl icability is not subject to doubt, provides that it is the court that may appoint an 

expert to estimate the va lue of the property to be sold by public auction. It goes without saying 

that, as per the wordings of this article, it is a third party who should estimate the value of the 

propert y to be sold. If, therefore, banks have to adhere to the said article without any alteration 

to meet their need, should they also equa lly adhere to nrtieles such as 422(2) (n) of the civil 

procedure code that provides that it is the officer of the court or such other persoll as the court 

87 



m~y appoint as an auctioncer who should conduct the public auct ion? Such argumcnt will , no 

doubt, dcfcat the ve ry purpose of the laws of powcr of sale foreclosure, if banks have to always 

resort to the judiciary so as to obtain the ordcr of court that determines who should estimate 

and/or auction the property mortgaged or pledged with banks. One can therefore, safel y, 

conclude that not only identifying the relevant provisions from the sa id art icles of the civil 

procedure codes is necessary, but also, alteration of same to suit the needs of the lending banks. 

It is, however, submitted that banks instead of undertaking the estimation of the value of 

the property to be sold themselves after having modified article 424(2) of the civil procedure 

code, they have to, at least for the sake of justice, be assisted by a neutral third party professional 

valuer. In countries such as India and UK even where a mortgagee is not obliged to obtain an 

independent prior valuation to determine the market value on the basis of which to fix a reserve 

price, it has been said that to obtain the valuation of a third party is preferable.4 

3.1.2. AdYertisement of Sale 

Articles 3 and 4 of proclamation No 9711998 and articles 13 and 14 of proclamation No 

98/1998 provide that the lending bank should sell the property mortgaged or pledged with it only 

by public auction. So, it \\'ould be imperative to resort to the provisions of the civil procedure 

code that are said to be relevant and applicable to notice of public auction. It is article 423(2) of 

the civi l procedure code that states the content of advertisement of sale. The advertisement of 

sale, which, in the wordings of article 423(2) of procedure code, is termed as a proclamation of 

sale by public auct ion, shall state the time and place of sale and has to specify as fairly and 

accurately as possible the following information: I. the property to be so ld and the estimated 

va lue thereof; 2. any encumbrance to which the property is liable; 3. the amount for the recovery 

of which the sa le is exercised; 4. the terms and conciitions of the sale and the manner in which 
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and the time within the purchase price shall be paid ; 5. al l other information which the lending 

bank considers essential for the bidders (purchasers) to know in order to judge the nature and 

va lue of the property. 

The proclamation of sale ought to contain such a description of the property to be so ld as 

will enable intending purchasers, in the exercise of ordinary diligence, to identify it. It should 

give as full and complete a description of the property as is poss ible in the exercise of ordinary 

diligence for that purpose, in view of the character, condition and location of the property.s In 

this respect, the practice of lending banks in Ethiopia reveals both good and bad trends. With 

regard to notice of sale of immovable mortgage or a vehicle, the practice is not as such bad, it is, 

may be, due to the guiding provisions of the civil procedure code that we have already 

considered herein above and the vast experience that banks have on the public sale of these 

properties. 

For instance, the bank of Abyssinia's (S.C) notice of sale of a house provides the location 

of the house specifically stating the city, district (Woreda), and kebele with in which the house is 

situated, the house number, the floor price, the purpose for which the house may be used, the title 

deed of the house, the size of the plot of land, the built up area of the house and the date of the 

sale (auction), time for registration of bidders, and time for bidding as well as the name of the; 
I 

defaulting borrower and/or the mortgagor. The said proclamation of sale also states that the banR 

is empowered to carry out the auction by virtue of proclanlation No 9711998, that bidders should 

deposit 114 of the floor price in order to take part in the bid, that the wiflller of the bid should 

settle the entire price of the house within 15 days from the date of the auction, that poten ti al 

bidders can visit the house to be auctioned. The notice of sale does not, hOlVe\'cr, state the debt 

the bank needs to be settled6 
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Am's c0ntents of notice OfS'l!c o['a h011se is almost si milar with the notice o r sa!c of that 

0[' bank of Abyss inia. Nonethe!css, it docs not state thc timc allotted ['or reg istrati on 0 [' bidders 

and thc timc reserved for bidding. Like the not ice of sale of Bank of Abysinia, the AlB's notice 

of sale does not state the amount of debt for the settl ement of which the aucti on is to be carried 

ou t7 

With regard to notice of sale of vehicles, AlB's practi ce is different from its notice of sa le 

of build ing considered here in above and it is in the form of notice for tender. The said notice for 

tender states that the bank is cmpO\\'ered to sell the vehicles mortgaged by defaulting borrower 

and that the tenderers can obtain the tender doclunent up on payment of a nonrefundable fee of 

birr 30 from the bank, that the tender must be accompanied by a bid securi ty of20 % of the floor 

price of each vehicle and be submitted in the form of CPO, that tenderers should submit their 

offer for every vehicle they intend to purchase in an independent and separate sealed envelope to 

the bank. 

Moreover, the notice for tender states the closing date, time for submission of tender 

document, tender opening time, date and the place where the tender document shall be 

submitted. The notice for tender also states that tenderers can inspect the vehicles specifying the 

place where the vehicles are available and that the bank reserves the right to reject the tender in 

part or in whole8 

Notice that the notice for tender does not describe the property to be sold, rather it only 

tell s what kind of property is tendered. The description of the property, the floor price, etc are 

provided in the tender document. It is only persons who buy the tender document who may have 

the opportunity to apprec iate the description of the property to be so ld and be encouraged to 

participate in the tender unli ke the sale proclamation that descri bes in detail the property to be 

so ld to encourage a ll potential buyers amongst the public. So also, although it has been sa id that 
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auction in Eth iopian law shows that it is a special solicitation of offcrs to buy, with a vicw to 

accepting the hi ghest offer, if sati sfactory, and convcrsely advcrtising for tendcrs whieh is a 

so li citation of o ffers to scll , with a view to accepting the lowest or best offer, if sati sfactory,9 

banks do tender or aucti on the property mortgaged or pl edgcd for thc public to reach a high 

price. 

It should be noted that article 423, which is said to be one of the relevant provi sions of 

the civi l procedure code to public sale, provides for public auction but not tender. DBE'S 

proclamation of sale of vehicles, among other things, depicts the type of vehicle to be auctioned, 

its years of manufacture, motor, chassis and plate No, whether the vehicle is in a good working 

condition or not, it's floor price, the place, date and time of the public sale, the requirement that 

potential bidders should meet, etc .'o 

Notice of sale of goods pledged depends on the type of goods. For instance, AlB's notice 

of sale of textiles pledged depicts:- the type of the textile and its size in yard; that the place 

where the goods (several types of textiles) are stored; that potential bidders can inspect the 

goods; the estimated value of each type of textile; the date, place and time of sale and the 

conditions that bidders have to fulfil to take part in the bid, etc." 

With regard to notice of sale of a pledge of a money obligation (instnmlents), one may 

think that articles 423 and 426 of the civil procedure code are applicable since these instruments 

are considered as movable properties. However, unless we hold that the laws of pledge contained 

in the civil code and commercial code are applicable to the sale of a pledge, and if we th ink th~t 

these articles of the civi l procedure code should apply, the length of notice of intention to 

foreclose a pledge which is required to be a minimum of 30 days from the date of default as per 

proclamation No 9711998 and the 15 days notice of sa le from the date of puhlication in n news 

paper before which !\ sale cannot take place, would cl1lhlllger the sale o f the instruments where 
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the debt fur the repayment of which the instruments arc pledged mature simultaneously with the 

instruments pledged. 

As it has already been menti oned, with regard to adve rti semcnt of sa le of business, the 

practi ce of banks in thi s country is not at all sound. For instance, adverti sement of sale of 

business of AlB menti ons only few thi ngs leaving matters very essential to describe a busincss 

aside. The sa id adverti sement of sale l 2 does not descri be the type or kind of business , the object 

of the business and all other matters that describe the status and the nature of the business as 

required under article 155 and the foll owing of the commercial code. 

So also, the notice of sale of business of DBE does not adequately describe the business 

to be so ld. 

In a c ivil case, Lule Endale V.DBE, the plaintiff, Lule Endale, sued the defendant, DBE, 

before the Federal First Instance Court, alleging, among other things, that the defendant having 

adverti sed the sale of the plaintiff s business twice which it didn't mortgage at all took it for itself 

and that the advertisement of the sale of the business wasn't made according to the business 

mortgage but pursuant to proclamation No 97/1998 that provides for the sale of mortgage of 

inmlovable and pledge. The court held, in civil case fi le No 00463, on June 10, 1995 CEC), that 

the defendant returns, the business that it has unduly taken, to the plaintiff. 

Notice that no sale may take place, without the consent in writing of immovable property 

mortgago r and/or debtor until at least 30 days after publication of the proclamation of the 

immovable mortgage. So also, no sale can be undertaken \\~th out the consent in writing of the 

movable property owner and/or the debtor until at k ast 15 days a!ler pub lication of the 

proclamation of sale of the said movable prope rt y. The only exception is where the property is 

subject to decay or is of a kind that should be stort'd at a cost in excess of it s valueD The dates 

arc to l'\In from the date when the proclamation of sale appeared in the newspaper that circulate 
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at the place the property to be so ld is si tuated. 14 Lending banks do also affix the copy or the 

proclamation on the gate of the house to be sold or the gate of the premises at which the movable 

is stored and at the place where potential buyers do gather such as government offices, 

supermarkets, meeting hoies, hotels, etc. Some banks also announce the notice of sale on the TV, 

showing the property to be so ld. Here, noti ce that movable property need not be a pledge, it can 

even be a vehicle which is not a pledge. Any way, article 406(2) of the civil procedure code, 

when it stipulates that "when the property is subject to speedy and natural decay it may be so ld 

immediately", it is having a pledge in mind and so as to be in harmony with the laws of pledge 

embodied in the civil code which we have considered earlier. 

To sum up, the notice of sale of different banks that appeared in different newspapers 

which we mentioned earlier demonstrate the fact that lending bank's practice with respect to 

duration of notice of sale is in conformity with provisions of the civil procedure code. It has been 

said that the purpose of the length of time for giving notice is to give prospective bidders 

sufficient time to be advised of the sale and to decide to bid. 15 

3.2. Sale of Mortgage or Pledge 

3.2.1. First auction 

In the preceding section, we have seen how notice of sale is proclaimed. We have, also, 

said that the notice of sale announces the place, date and time of the public auction. On the sa id 

date and time, the lending bank's auctioneers and other persons, who are designated <unongst the 

employees of the b<Ulk as the members of the committee formed to lUldertake the public auction , 

arrive at the place where the auction is to be held. At least two policemen, assigned by the police 

sta tion situated within the locality of the property to be sold as per the order of the registrar, ancl 

two representatives of the nearby kebele ndministration, assigned by the said kcbelc 
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administration officials, arrive to attend the auction according to the arrangement that the lending 

bank makes beforehand. So also, the debtor and/or mortgagor or pledger or their duly authorized 

agent will be presen t at the auction owing to the prior notice of the lending bank. 

One of the members of the auction committee registers persons who come to bid and 

collect from these bidders 25% of the floor price of the property to be auctioned in cash or CPO. 

This is, of course, a practice that deviates from the provisions of article 440(1) of the civil 

procedure code which is said to be one of the relevant provisions that, lending banks have to 

observe. In case of auction of immovable property, it is after the bidder has been declared that he 

is the winner (purchaser) that he is obliged to pay immediately 25% of the amount of his 

purchase price money to the auctioneer in the wording of article 440(1) of the civil procedure 

code. 

Lending banks, however, require every potential bidder to deposit 25% of the floor price 

of the property to be auctioned in advance before the auction. This is a condition precedent since, 

without such a deposit no potential bidder is permitted to bid to purchase a movable or 

immovable property. This is not in line with provisions of sale of a movable prope11y by auction 

due to the fact that it is only incase of sale of immovable property that the winner of the bid (the 

purchaser) is allowed to settle the purchase price other than the deposit, within 15 days from the 

dale of sale of the inm10vable in the wordings of article -141 of the civil procedure code. This 

means that, in case of sale of movable property, there is no legal requirement to deposit 25% of 

the Iloor price be it in advance or after the bidder is dec13red a purchaser. It is after the bidder 

has been declared the winner that he has to settle the entire price of the sale forthwith, unkss 

agreed otherwise. 

Notice also that what potential bidclers arc req\lir~d to deposit is not 25% of the pm,hase 

price but only 25% of the estimated value of the property to be auctioned due to the fact that the 
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purchase price is not yet known. What can be sa id with respect to thi s issue is that, though the 

practice of lending banks is not in line with the law, it is not unreasonable because of the fact that 

where the person, who is declared the winner, di sappears or refuses to pay the price of the 

property auctioned, lending banks, except the rcmedy providcd under article 429 of thc civil 

procedure code do not have any other easy enforcement mechanisms to collect 25% of the price 

of the property auctioned from such persons. 

At the first sale by auction, there may be instances where bidders do not appear or only 

one bidder appears or bidders bid below the floor price specified in the proclamation of sale. It is 

only where, at the first sale by auction, the highest bid does not reach the sum equal for the value 

specified in the proclamation of sale that a second sale shall be held as per art, 428(1) of the civil 

procedure code or where, at a duly conducted first auction, the person declared "the purchaser" 

fails to pay the purchase price and the sale is deemed to be cancelled that article 429(1) of the 

civil procedure code provides that a resale by auction shall be held. Nonetheless, where no 

bidders appear or only one bidder appears at the first auction as to what such bids could be said 

and what should be done, the said relevant provisions of the civil procedure code have no clear 

answer. The said relevant provisions of the civil procedure code do not even express ly mention 

the number of persons required to bid at the first auction. It is only from the phrase "where no 

bidders presents himself at the second auction" inserted under ru·ticle 428 (2) of the civil 

procedure code, that one may infer that the number of persons required to bid should at least be 

t\\·o even at a second auction in order there be a competitive bid. Therefore, if the presence of at 

least two bidders is required at the second auction, by rumlogy, two bidders at \e~s t must bid at 

the first auction in order the first auct ion be competitive. 

The fact that no bidder or one bidder was present at first auction should not resu lt in 

repeating first nuc tion. This is because, lending banks, so long as they have fulfilled the lega l 
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requirements for first auction, should not repent first auction indefinit ely, whcncver biddcrs fa il 

to appear at this auction. It has bcen said that whcre a full and fair opportunity is given to bidders 

to participatc in the sa le, the requirement as to competition is fulfilled. ll
, 

Be this as it may, at the first auction, the auction committee takes a minutc that depicts 

what happened at the auction and rcport to the conccrned officials of the lending bank. The said 

minute usually states the date, time and place of the auction and also thc property auctioned 

together with its floor price, the name of members of the auction committee including the 

auctioneer and their responsibilities in the lending bank and at the auction; the name, rank and 

address of the policemen and the name of the persons registered to bid having deposited 25% of 

the value of the property to be auctioned; the time the bid has started and ended; the amount 

every bidder has offered at the bid, the person who offered the highest price and that no bidder 

thereafter made an offer until the auctioneer very slowly counted three times before the lot is 

knocked down, that all bidders, except the purchaser, have collected the money they have 

deposited to participate in the bid. The minute does also state any matter that has happened at the 

auction and the measure taken. The minute shall be signed by the auction conmlittee members, 

the debtor and/or the mortgagor or pledger, by persons who come from the kebele administration 

and the policemen and by the purchaser. Where no bidders or only one bidder appears at the 

allction or where bidders offer below the floor price, the minute states all sllch facts. 

Here, one thing that has to be mentioned is that, the practice of lending banks with regard 

to the deposit made by a purchaser in default of payment of the sale price is not in line with the 

provision of article 442 of the civil procedure code. As per this article, where a purchaser is in 

default of payment of the sale price of immovable property within IS days from the date of the 

sale of the property as stipulated lmder article 441 of the civi l procedure code, the deposit of25% 

of the sa le price, afler deli'aying the expenses of the sale be forfeitcd to the govcrnmcnt. and the 
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property shall be resold and the defaulting purchaser shal l forfeit al l claim to the rrorerty or to 

any part of sum for whi ch it may subsequentl y be so ld . 

Notice that where the purchaser defaults in payment of the sa le priec at the first auction 

or at the second auction, lend ing banks should carry out a rcsa lc after the issue of a frcsh 

proclamation of sale in the manncr and within thc time specifi ed undcr arti cles 426, 414(2), 423 

etc of the civil procedure code which we have thoroughly discussed in the precedi ng parts of thi s 

section. 

Lending banks do not transfer the 25% of the sale price deposited by the defaulting 

purchaser to the government after deducting the expense they incurred due to the sale, they rather 

forfeit the entire said deposit to themselves17 What lending banks forfeit is not only the 25% of 

the amount of the floor price of the immovable property auctioned but also the 25% of the 

estimated value of movable property deposited in advance to take part in the bid due to the 

requirement of lending banks but not due to the requirements of the laws of sale of movable 

property contained in the civil procedure code. 

Lending banks do not also claim, from the defaulting purchaser, any deficiency in price 

where the property is subsequently so ld at a lower price than the price obtained at the cancelled 

sale due to the purchaser in default as per the wordings of article 429(2) of the ci\"il procedure 

code. IS This is, no doubt, against the interest of the mortgager. 

Another issue worth of contemplation is that what if lending banks refuse to sell the 

property for a hi gher price than the estimated value at first auction and bidders, 3t the second 

auction, offcr an amount less than the price ofTered at the first auction? In such circumstances, 

lending banks should be held li able for the balance since the debtor should not be dt'pri \"cd of hi s 

ri ght over the lost opportlmity due to the fault of the lending bank. 
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3.2.2. Second auction 

Second auction (sale) should not be confused with resa le. Resa le is, according to the 

circumstances of the case, repeating the first auction or the second auction, where the purchaser, 

at either of these auctions, fai ls to pay the purchase price without good cause or where the sale is 

set aside, owing to vari ous reasons. Second auction is to be carried out where the highest bid at 

the firs t auction does not reach a sum equal to the value specifi ed in the proclamat ion of sale of 

the fi rst auction . A second sale by auction must be held after the issuance of a fresh proclamation 

of sale in accordance with the rules prescribed under articles 423 cum 428(1) of the civil 

procedure code. 

At the second auction, the property must be so ld to the highest bidder even where the sa id 

offer is below the estimated value of the property.19 Where the lending bank rejects the said 

highest bid whieh is obtained at the second auction and which is below the lip set price, il mllst 

transfer the ownership of the property to itself for its value specified in the proclamation of sale. 

Such measures of lending banks benefit the mortgagor or pledger and should not be considered 

as good cause to set aside the said measures of the lending bank, in view of the fact that lending 

banks are not only pennitted but also obliged to transfer the ownership of the property to 

themselves for the value specified in the proclamation of sale where no bidder appears at the 

second auction in accordance with article 3 of Amendment Proclamation No 216/2000 and 

arti cle 428 (2) of the c ivil procedure code. 

At thi s juncture, it is important to note the practice of eBB and AlB, that do bid nt the 

second auction when they themselves exerci se power of sale foreclosure desp it e the provision of 

artic le 430(3) of the civi l procedure code that stipulates that judgement creditors mu,;t obtain lhe 
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permission of a court to purchase property under judicial sa le fo reclosure . It has been learnt that 

these banks do participate at the second auction fcaring that other bidders would purchase the 

property below its cstimated value that may not be sufficient enough to cover the loan they have 

extended to the borrower. 20 

It should , in connection to public sa le, be noted that every sale, be it the first or sccond 

aucti on, shall be stopped if, before the lot is knocked down, the debt and costs of sale are 

tendered to the auctioneer of the lending bank or proof is given to hi s satisfaction that the amount 

of such debt and costs have been paid into any branches of the lending bank.21 

3.3. Application of the Proceeds of Sale and Disposition of Surplus 

If the property is sold at first or second auction, the proceeds of the sale of the property 

shall be used to settle the principal amount of loan, interest thereon and costs incurred due to the 

sale within the altered (modified) meaning of article 422(1) of the civil procedure code. If a 

lending bank realizes security, it must account to the mortgagor or pledger for any surplus, 

remaining after the debt has been discharged within the meaning of article 422( 1) of the civi l 

procedure code and articles 2859(2) and 3105 of the civil code. 

If, however, the mortgagor or pledger is the borrower himself and owes to the lending 

bank other debts, in addition to the loan for which the realized security was mortgaged or 

pledged, there is no reason that it cannot retain sufficient of the surplus as a set off against these 

other debts, provided that the lending bank has received no notice of a second and other 

subsequent mortgage or pledge upon the property sold by publ ic auction and where the said other 

debts are due and there is no other security cover for such other debts as envisaged under arti cles 

1840 and 1841 of the civil code. 
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Notice, however, that, where there exists a second degree beneficiary of the mortgage or 

pledge, the lending bank, that has foreclosed the security, should first secure the consent of the 

mortgagor or pledger before it pays the surplus to the creditor who enjoys subsequent mortgage. 

Where such consent of the mortgagor or pledger has already been obtained at the time of the 

contract of the second mortgage or pledge, the lending bank has to pay the surplus within the 

meaning and effect of article 192 of the commercial code and articles 2860, 3081 and 3082 of the 

civil code, un less the mortgagor or pledger obtains an injunction order from a court that suspends 

such payment. Notice, further, that where a creditor obtains a decree of a court for the 

entitlement of the surplus, the lending bank that foreclosed the property should effect the 

payment of the said surplus into the court that passed the decree as per article 415(a) of the civil 

procedure code. If the proceeds of the sale is not sufficient enough to cover the debt of the 

borrower, the lending bank can go against the borrower with the view to seeking deficiency 

judgement that we shall consider under the forthcoming section. 

3.4. Resort to the Judiciary after Power of Sale Foreclosure 

Mortgagors do frequently resort to the judiciary after a sale in order to set aside the said 

sale of mortgage whenever they believe that the sale under power is defective. 

In a civil case, Lule Endale V. DBE, the plaintiff, Lule Endale, sued DBE, the defendant, 

before the Federal First Instance Court, alleging that the defendant unduly foreclosed his 

property. The facts of the case and the arglUucnts of the parties are presented here below. 

The plaintiff, having taken a loan amolmting to birr 273,402.00 from the defendant and 

raising oyer birr 220000.00 from his own source, established metal factory with the total cost of 

birr 459,992.00 in Gojam, Bichena town. The loan was to be repaid within five ycars in ten equal 

semi-annual installments. The security for the loan was the building of the Inct ory in which the 
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factory busi ness was carried out. The mortgage on the bui lding has been registered by the 

municipality of the l3iehena town . The business, however, has not at all been mortgaged, albeit 

the fact that the mortgage agreement stipulates merely and on ly saying that the ent ire business 

has been mortgaged. 

On top of this, the said business mortgage agreement which was said to be entered into, 

between the plaintiff and the defendant, prior to the coming into force of Business Mortgage 

Proclamation No 98/1998, has not been registered by the Awraja Court in the word ings of article 

14 of Proclamation No 98/1998 cum article 1175(2) of the commercial code. 

While the plaintiff was properly servicing his debt periodically, in accordance with the 

loan repayment schedule, fire broke out and damaged one of the key machineries of the factory 

that resulted in the entire closure of the factory due to the fact that, in the absence of the damaged 

machinery, the factory cannot be functional. The cost of the damaged machinery was only birr 

9000.00 and has been collected by the defendant from Nyala Insurance Company after agreeing 

that it shall use the said compensation of birr 9000.00 solely to replace the damaged property. 

The defendant, however, used the compensation for a repayment of the loan in spite of the fact 

that the plaintiff owes over birr 200000.00 outstanding loan to the defendant as at the date of the 

fire acc ident. Therefore, as the danlaged machinery was not replaced, the plaintiff could not 

produce and sell products and pay his debts periodically as originally plarmed by both the 

plaintiff and the defendant. 

The defendant, pursuant to proclamation No 97/1998, having re-estimated the yalue of 

the building and the business for birr 250000.00, which it has estimated at the time of the 

contract of loan and mortgage of the building for birr 459,992 and having giyen to the plaintil'fa 

30 days notice of intention to foreclose and having auctioned the properties twice, took the said 

properties it self since no bidder appeared nt both the fir;;t and the second auction. 
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Some of the machineries that were auctioned twice and subsequently transferred to the 

defendant do not belong to the mctal factory for which the defendant extended the loan that is 

sa id to be in default. The said machineries were rather part of another business whose loan was 

settled years ago. The defendant has released these machineries expressly confirming, in writing, 

that the loan has entirely been settled. The plaintiff, in his statement of claim, prayed that the 

transfer of his property to the defendant be set aside and the property be returned to him and that 

the defendant be held liable for damage and costs he has incurred due to the closure of his 

business and the law suit. 

The defendant, in its statement of defense that it has submitted to the court, having 

admitted all the facts stated in the plaintiffs statement of claim, contended that it has not 

committed any fault since the insurance compensation must be used for the settlement of the loan 

that the defendant has extended to the plaintiff as per the wordings of article 3069 of the civil 

code and that the machineries of the factory are intrinsic elements of the building that the 

plaintiff has mortgaged with the defendant. The defendant, furthermore, stated that the auctions 

are proper and the transfer of the plaintiffs property to itself is lawful in the eyes of articles 396-

449 of the civil procedure code and articles 3 and 4 ofproclanlation No 97/1998 in view of the 

fact that the plaintiff has failed to service his debts as per the loan agreement he signed. 

The court, in file No 00643, on Sene 26, 1995, held that the defendant return the entire 

property that it has transferred to itself to the plaintiff and that the right of the plaintiff to claim 

damage and costs is preserved on the ground that the canse for the default of the plainti ff is the 

defendant itself since it has failed to replace the damaged machinery with the compensation it 

has collected from the insmer and that the ddendant has no right of mortgage over the business 

of the plaintiff since the said mortgage agreement has not been made as per the relevant 

provi~iolls of the commercial code. 
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The decision of the court is eorrcet in vicw of the facts and arguments presented by the 

parties. The defendant should not be allowed to foreclose the husiness that it has mortgaged 

without cxpressly stating, every clement of the business mortgaged as per article 178(2), 179 

and 191 (2) of the commercial code. This is because, business mortgage in Eth iopia is a kind of a 

limited scope charge modeled after continental or Germanic system unlike Anglo - American 

Universal fl oating chargen Elements of a business and intrinsic elements of immovable, should 

not be taken as one and the same. Intrinsic elements are part and parcel of a building where as 

portable (movable) machines and equipment are not parts of a building but are tangible elements 

of a business. On top of these, the business mortgaged should not have been proclaimed to be 

sold before it was repaired and reinstated to its previous position, the employees of the business 

should not have been terminated and the customers disbanded. The compensation should have 

been utilized for the replacement of the damaged machinery. The defendant should have, in 

addi tion to the relevant provisions of laws of insurance contained in the conllnercial code, 

observed that article 3071 of the civil code could be invoked in order it applies by analogy where 

movable properties are also dan1aged. Besides, the said business mortgage has not even been 

registered by the Awraja Court, it was rather registered by the municipality which is only in 

charge of inllnovable mortgage registration. The business had been advertised for sale pursuant 

to proclamation No 9711998 relevant for immovable property only. For all these practical 

reasons, the above mentioned decision of the court is in line with article 4 19, 446, etc of the civi l 

procedure code. 

In another civil case, CBB V. W/o Menberu Assefu, the applicant , CBB, petitioned 

before the Fedcral Supreme Court Cassation Bench, so as the order of the Oromiya Suprcme 

Court and the decisions of the lower court (High Court) be reversed. 
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As the facts of the case depict, the plaint iff before the l30nga Iligh court , sued the now 

respondent, the then defendant , CI3 I3, for the following reasons. The defendant, hav ing re­

est imated the value of her hotel building and business and proc laimed pub lic sa le of same and 

participated at the second auction with its partner Commercial Nominee Company has purchased 

her building for birr 475,381.87. The plaintiff prayed that the court decide in order the defendant 

transfer her property to itself for the value of the property that the defendant itse lf has re­

estimated and caused to be specified in the proclamation of sale. 

The defendant contended that: I . the court has no jurisdiction to entertain the case or to 

decide that the defendant transfer the property to itself except deciding that the defendant pay 

compensation if the plaintiff proves that she has sustained damage due to only the defendant's 

violation of the relevant provisions of the civil procedure code articles 394-449, in the process 

of selling by auction as envisaged under articles 6 and 7 of proclamation No 97/1998. 

The High Court held that the defendant should transfer the property to itself for the value 

specified in the proclamation of sale. It is from till s decision that the defendant lodged its appeal 

to the Oromiya Supreme Court. The Oromiya Supreme Court dismissed the case for lack of 

jurisdiction of a cassation proceeding over the case. And the appellant filed its petition before the 

Federal Supreme Court , Cassation Bench in order the dec ision of the High Court and the order of 

the Supreme Court be reversed on the growlds of almost identical points of argwnent it has 

presented to the trial court. 

The Federal Supreme Court, Cassation Bench, in civil case file No 9698, on Tikimt 24, 

1996 E.C, reversed the decision of the High Court stating that courts cannot order a lending bank 

so as it transfer the property to itself. If the respondent has sustained damage, she has a right to 

bring a law sui t against the appellant with the view to seeking compensation as clearly provided 

under ar ti cle 6 of proclamat ion No 9711998. 
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With due respect, both the decisions of the Hi gh court and the Federal Supreme Court , 

Cassati on Bcnch are erroneous. The High Court had no lega l basis that enablcs it to dcc ide that 

the lending bank transfer the property to itself except setting the sale aside where the lending 

bank partic ipates in the auct ion in violation of article 430(1) and (3) of the civil procedure code 

which is sa id to be relevant and be observed by lending banks as clearly envisaged under articlcs 

6 and 7 of proclamations No 9711998 and 9811998. 

The decision of the Federal Supreme Court, Cassation Bench is astonishing in view of 

article 5 of proclamation No 9711998 and article 15 of proclamation No 9811998 which, under 

the title "the relationship between the bank and the debtor", do provide, in identical manner, that 

the sale made by the lending bank shall be deemed to have been executed on behalf of the debtor 

together with the meaning of article 430(1) and (3) of the civil procedure code. 

A lending bank, which is deemed to be the agent of borrowers andlor mortgagors or 

pledgers, should, in no way, be permitted to purchase the property that whose value it has re-

estimated, that it has notified its sale, in its own way and standard of description and mode of 

notice of sale, that where itself is the auctioneer, even where it is allowed to alter or modify 

provisions of the civil code that are said to be relevant let alone where it is not expressly allowed 

as is in the real case. 

The legal system of Ethiopia does not, at all, allow a person to be a seller iUld a buyer at 

the sanle time in a single transaction23 It does not also allow an agent to purchase the property of 

it s principal unless the principal consents as it is expressly enunciated under art icle 2188 of the: 

civi l code. It has been said that a mortgagee bank with power to se ll, is not, in the absence of 

agr.:e ll1ent or statutory provisions to the contrary, allowed to bid or purchase direc tl y at hi s own 
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Thus, the judiciary should not close its eyes and refuse to observe the undue prac ti ce of 

lending banks, for instance, where they purchase the property of debtors or mortgagors by 

parti cipating in a bid whcre they themselves are auctioneers, etc, owing merel y to the provisions 

of articl es 6 and 7 of proclamation No 9711 998 and articles 16 and 17 of proclamation No 

9711 998 that provide that any law whi ch is inconsistent with this proclamation shall be in 

appl icable. 

It should be noted, that unless the judiciary closely observes and controls the exercise of 

power of sale foreclosure of lending banks, the outcome of the power of sale of these banks 

would be of far reaching consequences. For instance, there maybe instances where a company 

owes a debt to several banks, many suppliers, to the public at large owing to its issuance of 

several classes of shares . Say one of the lending banks has a first degree mortgage over the assets 

of the debtor company over which other banks enjoy subsequent mortgage and over which still 

other creditors which are not engaged in banking activities enjoy junior mortgagee's status and 

suppliers and the public are unsecured creditors. Assume, further, that creditors intend to fi le 

bankruptcy petition with a view to transferring the management of the debtor company to a 

qualified trustee in bankruptcy in order the trustee pull out the said debtor company from trouble 

and makes it competitive and pay its debts to all class of creditors. The first degree mortgagee 

bank, as soon as it hears of the mmor, intends to foreclo se the assets of the company and the 

matter is brought to the judiciary. If the judiciary, disregarding the provisions of articles 1019, 

1025(1) and the following of the conmlercial code, dec ides that it has no jurisd iction or that the 

creditors can sue the first degree mortgagee bank after it has undertaken the sale and where the 

creditors pro\'e that they have sustained damage owing to the failure of the bank to observe the 

relevant provisions of the civil procedure code (articles 394-449), business, that require the 
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pulling of resources of whatever kind find contributed by whomever. would fail to enjoy such 

kind of support that comes from various economic units and the public at large. 

It should be noted that the validity of power of sale foreclosure can be challenged even in 

countries where power of sale foreclosure has widely been practiced since long ago. In USA, for 

instance, there are three remed ies available to challenge the validity of a power of sale 

foreclosure. These are: 1) an injunction suit against pending foreclosure; 2)a sui t to set aside a 

sale; 3) an action for damages against the foreclosing mortgagee or trustee25 

The close reading of the provisions of the civil procedure code, articles 394-449, would 

enable us to conclude that the rules prescribed under these provisions of the civi l procedure code 

which are said to be relevant to govern power of sale foreclosure in Ethiopia are more or less 

similar with that of the practice in the USA. It is because, under Ethiopian law, too, there are, at 

least, three grounds where a sale of immovable property can be set aside. These are: where the 

judgement debtor (the mortgagor) has no saleable interest in the property,26 where another person 

has an interest in the property,27 and where there is material irregularity or fraud in the conduct 

of the sale resulting in substantial injury to the applicant.28 The application to set aside on the 

ground of material irregularity or fraud that has resulted in substantial injury, may be made by 

the mortgagor or junior mortgagees, or any other person whose interests are affected by the 

sale2 9 Notice, however, that no irregularity in publishing or conducting the sale of movable 

property shall vitiate the sale, but any person sustaining any injury by reason of such irregularity 

at the hand of any other person may institute against him for compensation or, if such other 

person is the purchaser, for the recovery of the specific property and for compensation in default 

t' I 30 o sue 1 recovery. 

Here, notice that not only nrc debtors and/or mortgagors or pledgers who may resort to 

the judiciary, in order to hfl\'e the sale set aside or to be compensated where the salc price is 
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inadequate but also the purchaser where the mortgagor has no sa leable interest in the property 

so ld, that is to say, the mortgagee bank has no valid mortgage over the property so ld within the 

meaning of article 446 of the civi l procedure code. The lending bank, where the proPCrty so ld is 

not suffi cien t to covcr the loan, can go against the borrower for a deficiency judgcment if the 

said borrower has other assets. 

Where the mortgager or pledger is a person who has mortgaged or pledged his property 

to secure the debt of the borrower (another person), he shall not be liable fo r a deficiency 

judgement unless he has agreed to this effect within the meaning of articles 3 I 05 and 2859 etc of 

the civi l code. 

3.5. Delivery of the Property Sold to the Purchaser or Transferring 
Ownership of Same to the Foreclosing Bank 

In case of immovable property (mortgage), where application is not made within two 

months from the date of sale, to set aside the sale or the transfer of ownership of the property to 

the foreclosing bank, on the ground of material irregularity or fraud or lack of saleable interest or 

another person has an interest in the property or any such application is made but it is disallowed, 

the sale or the transfer of ownership of property to the foreclosing bank under power shall 

become absolute with in the modified meaning of the provisions of articles 444-447 of the civil 

procedure code. 

The practice of lending banks is that they do not wait for two months from the date of 

sale to deliver the property to the purchaser or to take the possession of the property where it is 

not sold at the 2nd auction and whereby they are obliged to take it themselves. As it has been 

mentioned earlier, a lending bank that exercises fl power of sale foreclosme possesses not only a 

movable but also immovable mortgage prior to the public sale. Thus, what lending banks do after 
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duration of powcr of sale foreclosure can only be understood from the provisions regarding 

mortgage or pledge containcd in the above mentioncd eodcs. 

Moreover, these laws of power of sale foreclosure merely cross-refer to articles 394-449 

of the civ il procedure codc so as the forec losing banks be gu ided by them without evcn pointing 

out the relevant provisions amongst them. The said cross referred provi sions of the civil 

procedure code, even where they seem relevant, cannot easily suit the purpose of lending banks 

without some alteration or modification. The degree or extent of modification results in injustice 

on the debtors, subsequent mortgagees and other unsecured creditors. In this regard, it can be 

said that the laws of power of sale foreclosure are incomplete, bones without flesh. 

5. Among the recently proclaimed laws of power of sale foreclosure, proclamation No 9711998, 

which is said to be "A Proclamation To Provide For Property Mortgaged Or Pledged With 

Banks", since it provides some rules on sale of pledge, it collides with the properly crafted laws 

of pledge contained in the civil code, let alone to be serving its purpose as an alternative to 

judicial enforcement of securities. As our investigation has made it clear, because of the nature 

of pledges and the nature of the obligation secured by pledges, it is impossible to give a 30 days 

prior notice of intention to foreclose and to i~ue a 15 days long proclamation of sale in case of 

pledge. Therefore, it is difficult to be guided by the rules of civi l procedure code which are said 

to be relevant to foreclose a pledge. The legislator, when it employed the term "pledge" in this 

proclamation, wanted it to mean, perhaps, "movable properties" like vehicles without fully 

understanding what "pledge" really means. 

6. The recently proclaimed laws would enable banks to cause injustice not only on borrowers 

and/or mortgagcrs but also on any secured creditors that are not banks and any ullsecurcd 

creditors including banks themselves becl1use lending banks, instead of giving a business a 

chance to be managed by trustees, in order it be profitable, in accordance with the bankruptcy 
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law embodied in our commercial code, mostly forecl ose them . Though the commcrcial code has 

got several types of remedies that enable a business to rehabilitate where it fails to repay it s loan 

due to temporary problems, there is no provision in the recently proclaimed laws of powcr of 

sa le forecl osure that prevent lending banks to exercise their power of sa le where creditors of a 

company or any other borrower engaged in commercial activity intends to give a chance for such 

rehabi litation. 

7. The practices of lending banks with respect to power of sale has been found to be problematic 

not only, due to the incomplete and vague nature of the laws of power of sale foreclosure but 

also due to their own weaknesses such as lack of adequate knowledge of prudent lending, in 

particular, and principles and practices of banking business in general. On top of these, lending 

banks, owing to various loopholes of the said laws have availed, do re-estimate, themselves, the 

value of the property to be auctioned, bid at auction and dispossess immovable and business 

mortgage prior to the public sale going against the clear provisions of relevant laws of the civil 

procedure code. 

8. We have seen that how the Federal Supreme Court, Cassation Bench, the highest organ of the 

judiciary, is reluctant to set aside a sale held under power in violation of the relevant laws. 

9. The research has also made clear that tile recent laws of power of sale did not enable lending 

banks either to curb the flow of cases, in connection to loan collection, to courts or to stamp out 

or significant ly reduce their non performing assets. The said laws rather have become a cause for 

traders and investors to retreat from banks owing to fear of the exercise of power of sale of 

knding banks. 

The writer of this thesis, therefore, recommends, in order the under mentioned IlH.'asures, 

that involve both lega l nnd non-, nspects, be tnken by those concerned bodies with no further 

delay. 
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Of all the parties conce rned, banks, operating in thi s country, should stri ve to transform 

the traditional and fragmented economy into modern and big economy. In order the sa id 

transformati on takes place, through uninterrupted process , banks should be vanguard to pluy an 

exemplary role such as the fol lowing. 

Bankers should commit themselves to principles of prudent lending in order, not only, to protect 

thei r assets from losses but also in order their wealth increase and their bank achieve growth, the 

standard of which enables it playa signifi cant role in the nati onal economy. The said prudent 

lending should include lending a limited amount of money to an individual traders such as in the 

United Kingdom' which is not greater than 75000.00 pound. Lending money worth in million to 

individuals is not the hallmark of a bank committed to principles of prudent lending. Banks 

should note the fact that, however capable an individual human being may be, he is mortal and 

his said ability is limited and his equity capital is minimal particularly in Ethiopia where 

accwnulation of private capital was prohibited by law during the command economy. For 

instance, in India, development banks used to lend long term investment loan capital to public 

share companies only. It is only after 1971 that they are allowed by law to extend investment 

loan capital to well capitalized and managed private limited companies. They do not however 

extend loans to individual human beings (sole properties) . 2 

_ Our banks should leam from Indian bank's practice with respect to investment finance in 

view of the fac t that, in Ethiopia, it is mainly investment loans that are usually in default owing 

to shortness of repayment period and the big amount of the loan granted to so le proprietors or 

undercapitalized p rivate limited companies. The granting of investment loans to public share 

companies or working together with public share companies has numerous advantagcs: public 

share companies, unless di sso lved for good cause, have perpetual ex istence. In thi s regard, it hll s 

been said that: J 
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the sa le is that they simply deliver the property to the purehascr and write a letter to the 

concerned municipality so as thc municipality transfers the ownership of the property so ld to the 

purchascr, and where the property so ld is a vchicle, they write the said JeUcr to the concerned 

road and transport bureau and where the property sold is a business to the concerned trade, 

industry and touri sm bureau . Where the property has not been sold and the lending banks arc 

obliged to transfer the ownership to themselves, they do not transfer the ownership to 

themselves, unless they determine to make such property part of their assets permanently. They 

auction it several times to get the highest price that would cover their loan amount or where they 

fail to sell it after several attempts, they even give it to anybody in the form of donation. Where, 

however, they intend to make it part of their asset they write a letter to the concerned government 

organ in order the ownership be transferred to themselves 3
\ 

Where the property is sold, lending banks set off the debt of the borrower against the 

price for which the property is sold or where the property has not been sold at the 2nd auction 

and taken over by the lending bank against its estimated value specified in the sale 

proclamation32 

Before leaving this chapter, the writer of this thesis would like to mention the fact that the 

recently proclaimed laws of power of sale foreclosure neither enabled banks to collect their loans 

effic iently nor promoted a good business culture as originally intended, though it is indisputable 

that they have collected a good amolUlt of their loan either in cash or in kind by taking over the 

property not sold at the second auction. 

It should however be noted that at least some of the lending banks, be it before or aOer 

the power of sale, arc obliged to go to court to respond to the law suits brought against them. On 

top of thi s, they do frequently resort to the judiciary for a deficiency judgement since the 

collatera l di sposed of under their power of s~le docs not cover their loan amount. For instance, 

t09 



the number of pending eases of ODE before eourts and the number of eases under its foreclosure 

units are almost equal]) 

The number of properties that some banks have taken over where they are not so ld at 

second auct ions is large. Since such properti es are not easily realizable, lending banks do incur 

cost for their protection and preservation. There are even instances wherc Icnding banks donate 

such properties situated in rural areas to persons other than the debtor. 34 

Ato Gezahegn Yilma, the president of the CBE, in hi s speech he made at the meeting of 

business communi ty held at Sheraton Addis on February 30, 2005, stated that although banks 

have pressurized the legislator to enact the recent laws of power of sale foreclo sure, the coming 

into force of these laws, however, did not at all support the loan collection efforts of CBE. The 

measures the bank has taken in accordance with the laws of power of sale foreclosure have made 

many potential investors and borrowers and mortgagors hesitant to use the services of the bank 

and hence the bank, hereafter, will not as such prefer power of sale foreclosure as an alternative 

to enforce its security.35 
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"/I share company is a su itable form of business orguniZiltion. Its life 
docs not depend upon the death, inso lvency or retirement of any or all 
shareholder(s) or director(s). Members may come and go but the 
company can go on forever. During the war of World War II , all the 
members of one company, whi le in general meeting, were killed by a 
bomb. But the company surv ived; not even a hydrogen bomb could have 
destroyed it". 

The public share company is the most suitable form of business organization to comprise an 

unlimited number of shareholders and capital, hence, enable a given country to mobilize 

resources from citizens or organizations of any country with the view to engaging 111 a 

meaningful industrial, agricultural or service sector managed by professional executives. 

Studies in economic and social hi story in general and the growth of big businesses in the 

United States and western Europe in particular reveals that: 4 

"the businesses that are undertaken by companies can be distinguished 
from traditional enterprises by virtue of their size. Companies employ for 
larger capital assets and greatly expanded work force. These companies 
also tend to employ more of their assets in the fonn of fixed capital, 
rather than working capital. 

Such companies usually embody an integration of potentially 
separate processes or plants. Horizontal integration joined similar or 
identical finns. Vertical integration amalgamates different stages in a 
manufacturing process, between raw material acquisition and final 
product sale commonly able to reduce unit costs thus achieving 
economies of scale. 

Companies are able to diversify into new product lines, and often 
characterized by their commitment to continuing programs of scientific 
research development in order to develop and refine new products . 

It is companies that oftenly grow rapidly introducing expensive 
new technology, the financial burden often exceeded the funds that could 
be generated from retained profit. In some cases, capital was raised in 
stock markets due to which the equity in large companies come to be 
increasingly diffused amongst large number of share holders; ownership 
in such companies was no longer commonly represented by intimate 
groups of entrepreneurs or family members, but by seem ingly 
anonymous bodies of millions of individual and institutional investors 
such as insurance companies and pension funds. 

The growing size, complexity and geographical spread of 
modern and big businesses of companies enable the introduction of novel 
and increasingly sophisticated forms ofmanagcment. Consequently thcre 
evolved a new class of salaried executives c>rganized in hierarchies of 
upper, middle and lower management which result ed in the divorce 
ownership and control of II company unlike the sma ll firm s to be 
mannged by their owners, perhaps assisted by few foremell or cleri cal 
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stuff. And it is thus u fundamental shift forms a system of proprietorial 
enpitalism to munagerial capitalism or sometimes termed liS peoples' 
capitalism,l! 

Ollr banks, therefore, should learn a lot from western cOllntries' experiences indicated in 

the before-mentioned quotations and develop an interest to invest in equity shares. Our banks 

should, insofar as they grant investment loans after an appraisal , at least, be able to convert their 

loans in to equity shares and take over the management of the firm where the borrower defaults 

in order the firm revitalizes as the experience of banks in the United Kingdom and India5 

Investors and/or borrower's in this cOllntry, should be cognizant of the fact that an 

individual effort is full of limitation and learn to work jointly by way of pulling resources of 

what ever kind under a public share company instead of establishing similar businesses here and 

there and engage in unhealthy competition. They should also learn that their joint effort would 

enable them get relieved from being burdened by bank loan that lead their business to default and 

foreclosure before their businesses even commence their operation. They should be honest and 

commit themselves to the values of genuine trades and engage in meaningful economic activities 

in order their country and themselves benefit from their in\'estment endeavors. In this regard, our 

investors have to take the sincere advice of professor Escara,6 the drafter of our commercial 

code, which he gave four decades ago and quoted here below: 

"At present, Ethiopian capitalists (those with sufficient 
income so that they can invest part) do not appeal to be actively 
interested in the industrialization of the cOlmtry, with the result that 
foreigners have taken the initiative in this field, which is not 
normal. National investments are made, primarily, in hUld, in 
animals, and in construction of houses for renting, one does not 
subscribe vohUltarily- and for good reason- to the shares of 
companies. If the would be commercial code regulates the share 
company with simple and clear rules which \\'OlJ!d protect national 
savings, one would see a day where thac would be numerous 
share companies owned solely by Ethiopians or by Ethiopians with 
some participation of foreign capital. Thm, Ethiopians will acquire 
pre-eminence in their own economy, will interest themsel ves in the 

tl6 



industrial expansion of the country (which must accompany 
agricultural expansion), will enlarge the amount of their 
investments, and will create a national saving of transferable 
securiti es, wh ich is a condition of all lasting economic 
developmcnt" 

The governmcnt has an importan t role to play through its organs:- the legislator, and the 

judiciary. The judiciary, at least, until the legislator enact a fresh law that would properly govern 

a power of sale foreclosure, should interpret the relevant provisions of the civi l procedure code 

and protect debtors from the consequences of undue practices of banks. The legislator should not 

close its eyes where debtors desperately seek its support that halt the undue practices of banks 

and the judiciary which we have already considered thoroughly and hence it is high time for the 

legislator to review the recently proclaimed laws of power of sale foreclosure (proclamation No 

97/1998 including the amended one and proclamation No 98/1998) and enact a fresh law capable 

of protecting the interests of all classes of creditors and debtors. 

As it has already been pointed out earlier, it is difficult to exercise power of sale in 

accordance with the two proclamatisRs 'without causing injustice on debtors and unsecured 

creditors and even junior mortgagors or pledgers due to the nature of the cross referred 

provisions of the civil procedure code. The very nature of the cross referred provisions of the 

civil procedure code does not suitably fit the purpose of sell wlder power as they are crafted to 

guide litigant parties in the course of judicial proceedings and the courts, in order they be able to 

resolve the litigation of litigant paIiies. Identifying the relevant provisions is difficult for the 

debtors, the foreclosing banks and even for the courts. Even where they attempt to identify the 

said relevant provisions, it \\'ould again be difficult to employ them without alterat ion or 

modification. The alterations, in turn, result in injustice. 

A fresh law of power of sale forec losure has to, therefore, be enacted ailer a thorough 

investigation of the rich experiences of other countries dscwhere in the world. The would be 
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enacted law should no t be appli cable to pledge as the sale of pledge under power has a lready 

been beautifu lly governed by the civi l code. The wou ld be law should al so clearl y respect the 

mode of security enforcement incase of bankmptey proceedings embodied in the commercial 

code. Moreover, the said wou ld be law should destine a mechani sm whereby the sale under 

power be confirmed by a court of law. 

On top these, a separate stay law should be enacted wi th the view to granting a sufficien t 

grace period to debtors to enable them pay their debts where draught, war, economic crises etc 

obstmet loan repayment. The stay law should be able to suspend not only power of sale but also 

delay execution on the debtor's property under judicial foreclosure and set a minimum value 

below which property can not be forcibly so ld to satisfy a debt like that of the practice in the 

United States of America 7 

The legislator should also include sufficient provisions in the banking laws that make 

lending banks responsible to their own loans and liable to the equity of borrowers where they 

intentionally or negligently provide their customers with wrong advises that lead customers to 

losses like the laws and practices in the United States of America.8 

It is only the joint efforts of the government, traders (investors) and banks that would 

alleviate problems surrounding loans in default and non performing assets of banks. The issuance 

of defective laws of power of sale foreclosure alone will not discipline borrowers to repay their 

loan and avo id lengthy judicial sale foreclosure as the preambles of the recent laws of power of 

sale foreclosure do herald. 
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CONSTRUCTION AND BUSINESS BANK 

CONTRACT OF TERM LOAN 

This contract is made and entered into this ___ day of __ 20 __ between 
=-________ (Spouse)'-::-_________ _ 
Resid ent, ____ -:-:---,---:-__ City Resid ent, ___ --,--,---,---:-___ City 
Woreda Kebele,__ Woreda Kebele--,--,-_____ _ 
House N'c-o-.--- Tel. No. House N-o-. -- Tel . No.--,-,--___ _ 
P.O. Box ID/License No. P,O.BOx ID/License No. 

(hereinafter ' ca ll ed " the Borrower/s") and the construction and business Bank 
(hereinafter ca ll ed " the Bank") upon the terms and conditions herein contained. 

I. TERMS AND CONDITIONS OF THE CREDIT 

1, a) The Bank grants to the Borrower/s a loan of Birr ) 
( Birr), rece ipt of which IS hereby acknowledged by the 
borrower/s , 

b) The Borrower/s hereby ag ree/s th at if the loan granted is for the purpose of 
equipmenU merchandise, the payment shal l directly be made to the suppl ier 
of such goods. 

2. The Borrower/s shal l jointly and severally repay the amount of the loan granted 
I together with interest, expenses and all costs on or before th e day of 

j 20__ as hereinafte r provided. The repayment shall be 

l . 

birr ) ( Birr) pe r 
and paYlllent wil l be Illade at the Bank's Branch starting on --:--..,--,-__ _ 
day of 20 to be continued uninterruptedly until the whole debt is fully 
settled, 

3. The loan granted Sh811 be applied to or utilized exclusively for the purpose of 

• Does not npply to business lORn 



4. a) Amounts so advanced or debited to the loan account together with costs and 
expenses assumed by the Bank shal l bear interest at the rate of percent 
( %) per annum ca lculated on daily balances and repayable on th e last 
day of each month. The rate of interest indica ted in th e contract may va ry from 
time to time according to th e interest rate directives or regulations to be issued 
by the National Bank of Ethiopia of or by the decisions of the Bank. Hence , th e 
interest rate to be issued by th e National Bank of Ethiopia or by th e Bank wil l 
replace, ;3 S of the date of such change , the in terest rate in this contract. If the 
new interest exceeds the one indicated in this contract, th e Bank at its discretion 
may either extend repayment period or increase monthly repayment. 

b) Should th e Borrower/s faills to utilize th e advance made for the purpose 
mentioned in this contract or fail/s to pay any installment of the principal due or 
violate any clause of this ag reement a penalty rate of percent 
( _ _ %) per annum will be applied from the date of default in addi tion to th e rate 
of inte rest provided for under Arti cle 4(a) herein-above. 

5. Any payment made by the Borrower/s shall fi rst be applied to sett lement of costs 
and expenses assumed by the Bank, then to payment of interest due and then to 
the principal. 

6. Should the Bank demand, the Borrower/s at any time wil l make and sign 
negotiable promissory notes payable to the Bank for the amount or amounts due 
under th is loan. The issue of such promissory note shall not be construed as a 
notat ion of the loan contracted hereunder. All expenses for th e issuing of such 
promissory notes should be borne by the Borrower/s. 

II. PLEDGE OR MORTGAGE OF PROPERTIES 

Th e Borrowe r/s has/have hereby pledged/mortgaged buildings/vehicles/negotiable 
instru ments/merchandise/business or such other items which may be evidenced by list 
or lists attached to th is contract as secu rity for the performance of th e obligations of the 
borrower/s ill th is contrac t. 



• 

i 
I 

J 

N.B: - The type of security that is not applicable should be cancel led by writing across 
the appropriate space the vlords NOT APPLI CABLE. 

DESCRIPTION OF SECURITIES 

A. DESCRIPTION OF BU ILDINGS/HOUSES 

.. 
OWNER'S TITLE DEED CERTIFICATE CITYITOWN WOR. KEB. ESTIMATED VALUE AT 

NAME NO. NO. THE TIME OR 
MORTGAGE 

I 

I I 

B. DESCRIPTION OF VEHICLES 

OWNER'S 

I 
TYPE OF PLATE 

I 
ENGINE CHASSIS BOOK ESTIMATED VALUE AT 

NAME VEHICLE & NO. NO. NO. NO. THE TIME OF 
MODEL MORTGAGE 

I 

nS-2112 .\ 

, , 
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C. DESCRIPTION OF NEGOTIAB LE INSTRUMENT 

TYPE S OF NEGOTIABLE QTY. VALUE RE I~ARKS 
INSTRUI~ENT II~ BIRR 

, 

D. DESCRIPTION OF MERCHANDISE 

ITEMIZED LIST OF I QTY. COST/MARKET PRICE MARKS STORED AT 
MERCHANDISE 

1 
I 
1 1 

1 1 

I I 

E. BUSINESS MORTGAGE 

NMIEOF THE NAME OF OWNER·S I OBJECTS OF LICE. CITYITOWN WOR. KEB. BUlL. 
BUSINESS THE BRANCH NAME BUSINESS NO. NO. 

IF ANY 
I 
I 
I 
I 

8. a) The deta ils of nlClchilla ries and equipment of the business Illortgaged is 
evidenced by the C1ttached list for the 10C1 n granted under this contract. An 
all futllre acquisitions of any type of property by the mortgag ed business 
sl1<111 be deemed pledged or mortgaged as C1dd itional security fo r the debt 
incurred as per this contract. 

·1 
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b) The pledge or morlgnge shall likewise apply 10 Ihe inlrinsic elements, 
accessories and appurtenances of the sa id properties as well as to the 
incorporea l elements of the business mortgaged. 

9. In pursuance of this contract the Borrower/s agree/s to delive r into the possession ( 
direct or indirect) of Ihe Bank the merchandise/ti lie certifica te/negotiable 
instrumen ts ( commercia l instruments, transferable securi ties , documents of tilie to 
goods). 

10. The Borrower/s In respect of the property pledged/mortgaged warrant(s) and 
affirm( s) thal: -

a) Th eY/he/she/it is/are/ the owner/s of the properties pledged/mortgaged. 

b) They/he/she/it have/has good and lawfu l ti tle to the property. 

c) They/he/she/it are/ is the lawful possessors/s of the properties mortgaged and 
th at sane is/a re free from any encumbrances wh eth er judicial, legal or 
contractua l except for securing debts pertaining to th is contract. 

11. The Bank by itself may insure the mortgaged properties against loss or damage by 
fire or any other forms of risk and renew same at the expense of the borrower/so 
Under such pol icy of instruments th e Bank wil l be th e first beneficiary. Any 
outlays assumed by the Bank to insure the mortgage and/or to renew the policy 
shall be debited to the loan account and be repaid by the borrower/s with the 
interest rate speci fies herein unti l the debt is fully settled. 

12. The total va lue of the pledged merchandise/instruments shall always be at least 
higher by percent ~%) than the aillount of the loan granted. 

13. In th e event the selling price of the merchandise pledged drop below th e cost price, 
the Borrower/s shall deliver fro lll time to time into the possession ( di rect or 
indirect) of the Bank otiler merchand ise acceptable to th e Bank and of sufficien t 
market valLi e so as to mainlain the total val Lie of the merchandise pledged at a 
sLI m not less than the amoLint of the loa n pill s agreed margin. SLich additional list 
of merchandise shal l be deemed part of the contrac t. 

14. For Ihe purpose of determining compliance with the provisions hereof, the B<1I1k 
Ill<ly at <l ny time inspect, visi t or check th e conditions and st<l lus of Ihe business 
c-l nd all th e propert ies given <IS secu rity for the perf o 1'IllC1Il ce of the obligation under 
Ih is contrelc t. 

'15. The Borrower/s underl<lke 10 keep ,lI1d to ll1<1inlnin the selid properlies in el sl<lte of 
good cond itions (lnd repnir. 

11 ~ · ~\\2 ,\ I 
,I 

Ii 
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b) The pledge or mortgage shall likewise apply to the intrinsic elements, 
accessories and appurtenances of the said properties as well as to the 
incorporea l elements of the business mortgaged. 

9. In pursuance of th is contract the Borrower/s agree/s to de liver into the possession ( 
direct or indirect) of the Bank the merchandise/titl e ce rtifi ca te/negotiable 
instruments ( commercial instruments, transferable securities , documents of title to 
goods). 

10. The Borrower/s In respect of th e property pledged/mortgaged warrant(s ) and 
affi rm( s) that: -

a) Th e"y!he/she/it is/are/ the owner/s of the properties pledged/mortgaged. 

b) They/he/she/it have/has good and lawfu l ti tle to the property . 

c) They/he/she/it are/ is the lawfu l possessors/s of the properties mortgaged and 
that sane is/are free from any encumbrances whether judicia l, lega l or 
contractual except for securing debts pertaining to th is contract. 

11 . The Bank by itself may insu re the mortgaged properties against loss or damage by 
fi re or any other fo rms of risk and renew same at the expense of the borrower/so 
Under such policy of instruments the Bank will be the first beneficiary. Any 
outlays assumed by the Bank to insure the mortgage and/or to renew the policy 
shall be debited to the loan account and be repaid by the borrowerls with the 
interest rate specifies herein unti l the debt is fully settled. 

12. The totat va lue of the pledged merchandise/instruments shal l always be at least 
higher by percent ~%) than the amount of the loan gran ted. 

13. In the event the selling price of the merchandise pledged drop below the cost price, 
the Borrower/s shal l deliver from time to time into the possess ion ( direct or 
ind irect) of the Bank other merchandise acceptable to the Bank and of sufficient 
market value so as to main tain the to tal value of the merchandise pledged at a 
sum not less than the amount of the loan plus agreed marg in. Such add itional list 
of merchand ise shall be deemed part of the contrClCt. 

14. For the purpose of cietermining compliance with the provisions hereof, the Bank 
may at any time inspect. visit or check the conditions and status of the business 
and all the properties given i1S security for the performance of the obligation under 
this contwct. 

.\ 5. The Borrower/s lInderti1ke to keep i111d to mi1intnin the said properties in a state of 
Dood conditions i1nd repi1ir. 



16. The Borrower/s agreed that compensation arising out of the expropriation of the mortgaged property or any part thereof should be paid to the Ba nk for th e reduction or settlement of any indebtedness under th is contract. 

III TERMINATION OR CANCELLATION 

17. The whole .o r any part of the loan advanced herein including interest accru ed and any costs and expenses arising out of this agreement, shall become immediately due and payable if:-

a) The Borrower/s faills to utilize the loan ari sing out of this agreement 
for the purpose it is advanced to. 

b) There be default in the payment of any insta llment of the principa l. 
c) There be default in the payment of two consecutive insta llments of 

interest together representing 10% ( ten percent) of the amount of the 
loa n. 

d) There be the death, interdiction, bankruptcy or insolvency of the 
Borrower/s. 

e) There be violation of any clause of this ag reement by the Borrower/s . 

18. The Borrower/s hereby authorize/s the Bank to sell the mortgage /pledged property by auction upon giving a 30 days prior notice to him/herliUthem and to transfe r the ownership of the property mortgaged/pledged to the buyer if he/she/iUthey faills to pay the whole or any part of the loan advanced with interest accrued including any costs and expenses, re lated to th is agreement as provided in Artic[e 17 of this ag reement. 

19. [n the event of failure of the Borrowe rls to discharge the obligations assumed herein with interest or any part thereof, or any costs and expenses as provided hereby, the Bank sha[1 have the right to reimburse itsel f from any and all slims which the Borrowerls must have on deposit or other-wise with th e Bank or in any Bank or financial institutions. Thu s. the Borrowerls give/s an irrevocable authority to any Bclilk or financial institutions. Thus, the Borrowerls give/s an irrevocable authority to any B,mk or financi8[ institutions. Thu s, the Borrowerls give/s an irrevocable authority to 8ny Bank or fin8nci8[ institutions to accept any request of the B8nk for reimbursement of the loan froll1 any funds which he!she/they/iUlllay have on deposit or otherwise. 

--z 20. The Borrowerls agree/s to pay 5% service sriles t8X on the interest to be calculated 8S stipu[8ted in this contract on Ihe monthly accrued interest nnd is pnynble , nfter being nddec! to tl10 1l10nthly rcpnYlllent, on the 10[111 rep8yment date. If such tnx is 



not paid on such date together wi th the loan repayment, it should be added on the 
debt and bear interest at the rate prescribed in the con trac t. Should the au thority 
change the rate of tax , then the new rate will replace the one in this contract as of 
th e date of such change . 

21. The parties hereto have expressly ag reed that there shall be no period of grace for 
carrying out the obliga tions of the Borrower/s under this contract. 

22. All cos ts relating to stamp duty, regis tration fee, insurance premium, or any other 
related expenses arising out of the execution and recordation or extingushment of 
this contract or otherwise arising hereunder shall be borne by the Borrower/s. 

In Witness whereof the parties hereto have signed this contract on the day and yea r 
first a bove written. 

Bank Borrower/s The Spouse of the Borrower 

Witness : 1. ________ _ 
2. ______ _ 
3. ____________ ___ 

7 
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Construction and Business Bank 
Loan Contract 

This Contract is made and ent~ red into this 
20 between 

day of 

Residen t in City ( spouse 
INoreda Kebele Resident in city 
Te l. P.O.Box Woreda Kebele 
House No. House No. 
Licence l iD No. Tel. P.O.Box 

Licence l iD No. 

( here in afte r called " the Borrowerls") and the Construction and Business 
Bank ( herein after called " the Bank") 

Wherein the parties mutually ag reed, as follows :-

Art. 1. The Bank has ag reed to grant in lump sum or phase by phase to 
th e Borrowerls advances up to the total su m of 
birr (L ___________ ___ __ 
_______________________ bi rr) 
repayable jointly and severally by the Borrowerls with costs, 
interest and expenses on or before ______ day of 
_____________ 20. ___ _ 

Art. 2. The sums so advanced to the Borrowerls shall be appli ed to 
or utilized exclusively fo r the purpose of _____ ____ _ 
which has proper au thoriza tion from, __________ _ 

Ali . 3. a) The Borrowerls agree/s that the advances will be effected to 
him/her/itlthem from time to time "Ite r the progress of the 
project intended is evalua ted by the Bank. 

IW· I II I 

b) Wi th the firs t Eldvance under th is agreement th e Borrowerls 
undertElke/s forthwith to cO lllmence the ill1plelllentEltion of the 
SElid purpose for which Eldvances hereunder are contl'Clcted. 

c) The Borrowerls Elgree/s ti1Elt second Elnd further advElnces 
SI11111 only be 111Elde Elfle r det<li led st<l tement of the work 
performed Elnd v<llue thoreof is submitted to the BEl nk El nd 
,1ftor the GElnk con fi rmed th Elt th e rel1l::t ining 10[1n wi ll cover th e 
rOI1li1ining pmt of th e projoc t. 

I 
l 
I 
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<1) Amounts so advanced or debited to the loan account 
tog ether with costs and any expenses incurred by th e 
Bank pertaining to the loan shall bear interest at th e rate 
of percent(_%) Per annum calculated on daily 
balances and payable on the last day of each month. ~ 
The rate of interest indicated in this contract may va ry 
from time to time accord ing to the interest rate directives 
or regulations to be issued by the National Bank of 
Ethiopia or by the decision of th is Bank. Hence , the 

. interest rate to be issued by one of the sa id Banks will 
replace , as of the date of such change, the interest rate 
in this contract. In case, the new interest rate exceeds 
th e one applied herein, the Bank at its discretion may 
either extend repayment period or increase monthly 
repayment. 

b) Should th e Borrowerls fail/s to utilize the advances made 
fo r the purpose mentioned in this contract or fail/s to pay 

q any installment of the principal due under this contract on 
due date togeth er with such interest as may have accrued 
or should th ere by any non-compliance wi th th e term s and 
conditions hereof or com mitis any breach thereof, a 
penalty rate of percent ( __ %) per annum wil l 
be applied in addit ion to the rate of in teres t provided fo r 
under Art. 4(a). 

c) When the loan is granted, the Borrowerls shall pay a 
se rvice charge of pe rcent ( %) on th e 
aillount of loa n granted. This charg e shall be debited to 
the 10eln account and be repaid by the Borrowerls on 
Illonthly bas is together with the interest rate stipulated 
herein afte r being calculated proportionally to the li fe of 
til e loel/l. 

d) The Borrowerls shall p8y 8 commitillent charge of 0.75% 
per 8nllU ill on the 8moull t of the undmwll b818nce of the 
10811 gr8 llted fro lll the d8te of sign8ture until th e whole 
8dva llce is w ithdrawn. Such commitment chmge sh811 be 
c81cul8ted on dai ly b8sis il ild p8Y8ble on the l<ls t d<lY of 
8<lch month. 
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II rt. 5. n ) Th e Borrowe r/s ag ree/s to pay Eth iopian Birr ) 
( ) 
mon thly at the branch of the Bank 
since 20 or its equiva lent in US 
dolla r at the Bank's accou nt aviable at -c--c-------:-­
Bank or such payment shall be effected pu rsuant to the 
agreement to be reached by the parties , and settle th e 
amount advanced w ith th e interest th ereon incl uding any 
cos ts and expenses ari sing out of this contract before or on 
the date mentioned in Article 1 hereof. The Borrower/s 
further · ag ree/s to pay month ly since th e date of contract, 
the inte rest accru ed on the amount advanced 
befo re 20 

b) Any payment made by the Borrower/s shall first be applied 
to costs and expenses incurred by the Bank, then to 
payment of the first installment of inte rest due and then to 
principa l. 

c) Should the Bank demand , the Borrower's at any time will 
make a signed negotiab le promissory notes payable to the 
Bank fo r the amount or amounts due under this loan 
agreement. The issuance of such promissory note shal l not 
be construed as a novation of this loan contract. The 
Borrower/s shal l bea r all the expenses incu rred to the 
issuance of such promissory notes. 

Art . 6. In orde r to secu re the repayment of the loan as per this 

Art. 7. 

1(\'- 111 1 

" ag reement, the Borrower/s hereby consti tute(s ) prope rty 
situated at Town, Woreda Keble ___ _ 
evidenced by title deed No. as a first deg ree mortgage 
and possession of such ti tle deed being delive red to the Ba nk. 

With regard to the mortgaged property. the Borrower/s wa rra nUs 
clnd ilfnrlll(s) thEl t:-

ill 
b) 

c) 

he/she/itlthey is/are the owner/s of the said property, 
he/she/itlt hey has/hElve EI good Eln d lawful righ t to the 
property. 
he/she/itl th ey is/me th e In\\fu l possessor/s of the 
property(ies) 1110 rtgilged nnd thnt Silille is/are free frol11 
nlly el1cuIl1brnnces whether jll\iicin l, legal or con trflc tufl l 
except fo r securi ng debts pertnining to thi s contrnc t. 
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Art. 8 a) The Borrower/s agree/s to insure the mortgaged property 

c) 

Art. g. 

against fire and renew same at the insurance Company 
acceptable by the Bank or the Bank at its option insure the 
mortgage property and/or renew the policy at the Borrower/s 
expense. In both cases the Bank shall be the first 
beneficiary. Any outlays assumed by th e Bank to insure the 
mortgage and or to renew the policy shall be debited to the 
loan account and be repaid by the Borrower/s with the 
interest rate specified herein until the debt is fully settled. 

, IJ) The extent of the aforementioned life policy must be 
acceptable to the Bank and if the Borrower/s is/are 
incapable to pay during the life period of the loa n for 
whatever reason, th en the Bank may do so and such 
expenses assumed by the Bank Vli ll be debited to the loan 
account and shall also bear interest as provided herein. 

After fully understanding the Mortg age Red emption Policy No. 
AMP 7384G and its amendment, which the Bank has entered 
in to with Ethiopian Insurance Corporation life Insurance 
Section, the Borrower/s agreed to assume the benefits and 
liabilities emanating therefrom. 

For the purpose of determining the full compliance with the 
provisions hereof, the Bank may at any time inspect and check 
the condition and statu s of th e business and/or all the properties 
given as security for the performance of the obligations under 
this contract. 

Art. 10. The Borrower/s undertake/s to keep in good condition and to 
properly Illaintain the property that consti tutes part of the 
security. 

Art. '11. The Borrower/s agree/s that cOlllpensation anslllg ou t of the 
expropriation of the illortgaged or pledged property or any part 
thereof shall be paid to th e Bank in reduction 0 1' settlement of 
th e debt. 

I\rt. '12. In the event of failure of th e Borrower/s to discharge the 
obligations assumed herein with interest or any part thereof or 
<lny costs ,mel expenses (lS provicied hereby, the B(lnk 5h(lll 
l1ilVe the rioht to reimburse itsel f from (lny (lnt! (l ll Slims, which 
Ihe 80rrOll'el"l5 illllst Iwve on ci epo?i t or oth erwi se with the 8(lnk 
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ARTICLE-J 
LOAN 

Section] .01: Loan 

The Bank agrees to lend to the Borrower, in accordance with the 
terms aiid conditions in this Loan Agreement an amount not to 
exceed Birr 7,803,000.- (Seven Million eight hundred three Birr) 
for financing the Project and to be disbursed from the Borrower's 
account direct to contractors, suppliers and/or the Borrower as 
stipulated hereinder. 

1" Disbursement - Birr 1,328,100 for contractor or loanee to finance partial cost 
of building after verification by the Industry Department and 
Technical and Building Administration Services that the 
promoter has invested about Birr 2,130,000,- on building 
from own source. 

2"d Disbursement Birr 4,356,900,- to supplier to finance total foreign cost of 

yJ Disburscll1t'nt 

water pipe and fittings machine mou ld and partial foreign 
cost of plastic shoes manufacturing machinery after 
wrification by the Industry Department and Technical and 
Building Administration Seniees that the I" disbursement is 
properly utilized and the promoter has invested Birr 
3,998,200 on opening and finmcing partial foreign cost of 
plastic shoes machine, total foreign cost of plastic shoes 
moulds and household wares moehine ,-

BilT 2, II 8,000,- to supplier ,1[ Loancc to finance cost of 
working C'3pital n-'quircl11l'nt and cost of \'t'hiclc ntkr 
I'Crific'llion by Industry Depnrimen t Ihat the previous 
disbursements arc properly utiliz,'d nnd Ihe promokr h!lS 
submilted docul11ent Ihat testify the nrrivnl of ma\'llincry and 
equipment the pn1l11otn c,'mmitted to cowr locn l and 
for"ign ,'ost of l11a\'llin"I,)' and ,'quiplllcnt an10l1l1tillg Birr 
1,000.000,- pm,' hase of t\IIlliture of Birr 79.700 and 
p!lynwnl of the then due int,'n:st \11 Birr 464,000,- is n",dc , 

I 

I , 
iJ 
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However, before the first di sbursement is effected the Borrower 
shall present a wri tten assurance of his equi ty contribution in the 
project which should be disbursed before or concurrently with the 
di sbursal hereabove. Further, before any part of the di sbursement 
is made, the Borrower sha ll produce evidence to the entire 
satisfaction of the Bank that the Loan shall be used to carry ou t the , 
project in accordance with this Agreement. 

Section 1.02: Use of the Loan 

The Borrower undertakes that it will use the Loan solely and 
exclusively to finance the reasonable costs of equipment, materials 
and services required for the project described hereinabove. 

Section 1.03: Commitment Charge 

The Borrower shall pay a commitment charge of 3/4 of 1 % (Three 
quarters of one per cent) per annum on the amount of the Loan 
standing to the credit of the Borrower from time to time. Such 
commitment charge shall accrue from the several dates on which 
amounts shall be credi ted to the Loan Account to the date on 
which it is withdrawn from the Loan AccOlmt or are cancelled or 
modified in any way in accordance with the provisions of the 
present Loan Agreement. 

Section 1.04: Service Charge 

The Borrower shall pay n service charge of :;;;, of I % (Three 
qll:lr ters of one per cent) per annum on the principal amount of the 
Loan. The s:l id se rvice charge shall be calculated from time to 
time on the unpaid portion of the loan :lnd , h:1 11 be payable semi ­
annually togcthcr with inkrt's t. It sh:l ll , ho\\,cver, be di scon tinucd 
if the borrower l11il s to disc h,1rgc it s oblig:ltion as per the 10:-ln 
agreement :-Inti a suit is instituted in:l cou rt t)flnw. 
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Section 1.05: Interest and Sales Tax Rate 

(a) The Borrower shall pay interest at the rate of 10.5% (ten 
and half per cent) per annum on the principal amount of 
each part of the Loan withdrawn from the Loan Account 
and outstanding from time to time together with cost and 
charges incurred hereunder by the Bank. 

(b) Interest shall accrue from the respective dates on which 
amounts shall be so withdrawn and shall be payable semi­
annually on July 31 and January 31, of each year 
commencing on July 31,1999. 

(c) The Bank may charge compound interest as permitted by 
law. 

(d) In case of default or failure to repay the principal amount of 
the Loan and any other charges or default to pay interest 
thereon, the interest rate applied from the date of such 
default or failure shall be increased by 3% (three per cent). 

(e) Notwithstanding the provisions of sub-sections "a" and "d" 

(I) 

of sections I .05 above, should the Bank or any other 
competent authority issue a new interest rate, the rate of 
interest stipulated under sub-section "a" and "d" sha ll be 
replnced by the new interest rnte. 

The Borrower, considering the rate of intercst nnd service 
charge it undertakes to ~ny, shn ll consecutively pay sales 
tnx of 0.525%) (point II\'e two live pcn:cnt) .and 0.0375% 
(point zero tIm:..; s..; \, cn tlve percent) per annum on the 
princip;ll amount of e;Kh part 0(' the loan disbmscd and 
ou ts tnnding 11'om tim ..; to time together with intcrest ;md 

I 
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other charges. The Borrower shall also pay sales tax of 
0.0375% (point zero three seven five percent) per annum 
on the amount of the loan standing to the credit of the 
Borrower from time to time together with costs and 
charges. Should the Bank vary the sales tax rate, the rate 
of sales tax stipulated herein shall be replaced by the new , 
sales tax rate. 

Section 1.06: Collection Fees and Other Charges 

The Borrower undertakes to pay all collection fees, expenses and 
other charges that may be incurred by the Bank to enforce 
perfonnance of all the obligations of the Borrower herein. 

ARTICLE - II 
REPAYMENT 

Section 2.01: Repayment 

The BOITower undertakes to repay the principal amount of the 
Loan in 16 semi-annual installments. Payable on January 31 and 
July 31 starting on July 31,1999 and ending January 31, 2007. 
The first installment shall be Birr 615,570, the next four 
installment BilT 615,562 and the rest eleyen installments Birr 
429,562. 

Section 2.02: Appropriation of paYllIent 

Repaymcnt made by the Borrower shall b(' appropria ted first to the 
costs ane! chargt:s, secondly to the interest and eventually to the 
principal. 
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other charges. The Borrowcr shall also pay sales tax of 
0.0375% (point zero three seven five percent) per annum 
on the amount of the loan standing to the credit of the 
Borrower from time to time together with costs and 
charges. Should the Bank vary the sales tax rate, the rate 
of sales tax s tipulated herein shall be replaced by the new , 
sides tax rate. 

Section 1.06: Collection Fees and Other Charges 

The Borrower undertakes to pay all collection fees, expenses and 
other charges that may be incurred by the Bank to enforce 
performance of all the obligations of the Borrower herein. 

ARTICLE - II 
REPAYMENT 

Section 2.01: Repayment 

The Borrower undertakes to repay the principal amount of the 
Loan in 16 semi-arumal installments. Payable on January 31 and 
July 31 starting on July 31,1999 and ending January 31, 2007. 
The first installment shall be Birr 615,570, the next four 
installment Birr 615 ,562 and the rest eieyen installments BilT 
429,562. 

Section 2.02: Appropriation of payment 

Repaymcnt made by the Borrower sha ll be appropriated first to the 
costs and charges, second ly to the int crest :1l1d event\lally to the 
pri nc i pa I. 
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Section 2.03: Prepayment 

The Borrower shall have the right, upon payment of all charges 
and accrued interest and upon not less than 90 days advance notice 
to the Bank to repay in advance of maturities of al l or any part of 
the principal amount of the Loan in the time outstanding. 

Section _ 2.04: Promissory Notes 

Should the Bank demand the Borrower undertakes to draw and 
sign, at its own expenses promissory notes payable to the Bank for 
the amount or amounts then outstanding under this Loan 
Agreement, and in such text and forms as the Bank may 
reasonably request. 

ARTICLE - III 
COVENANTS AND WARRANTIES 

Section 3.01: General 

The BOITower shall cooperate fully with the Bank to assure that the 
purpose of the Loan will be accomplished and that therefore the 
borrower undertakes to furni sh to the Bank all such information as 
the bank shall reasonably request with regard to the general status 
of the Loan. To that end, the Bank and the bOITower shall from 
time to time exchange views through their representatives with 
regard to matters relating to the purposes of the Loan and the 
l1l:1intenance of the services thereof. The BOITower sh:111 promptly 
inform the B:1nk of any condition which interft're with, or thre:1tens 
to interfere with the accomplishment of the purposes of the loan 
or the maintenal1l'e of the Scrvict's thereof. 

I 
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SectioJl 3.04: Undertakings 

2. 

1. (a) Until payment in full of all sums under this Loan 
Agreement, the Borrower except as the Bank 
may otherwise agree in writing shall insure or 
cause to be insu red any equ ipment and materials 
financed under this Loan Agreement against risks 
incident to their purchase and transit to the point 
of their use in the Project. Such insurance shall 
be consistent with sound commercial practices. 

(b) Cause, wherever applicable, the project to be 
insured with financially sound Insurance 
companies against loss or damage in such 
manner and to the same extent as shall be in 
accordance with good commercial practice with 
regard to property and business in comparable 
circumstances. In the event of fai lure to renew 
the insurance policy, the Bank shall pay the 
required premium and debit the BOITower's 
account and charge 10.5%(ten and half per cent) 
or more interest per annlml. 

(c) Maintain its existence and canyon operations 
and take all steps necessary to maintain and 
renew all ri ght, powers privileges, concessions 
and fra nch ises whieh are necessary and 
materia lly useful in the conduct of the business; 
and 

Until paym1:'nt in full of all sums due in this Loan 
Agreement, tht: Borrower agrees to inform and obtai n the 
comen! of the B.mk nt Ie'lst 30 days hd'orc co mmitting it self 
10:-

I 
7 
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A default shall have occurred in the performance of any other 
covenants on the part of the Borrower under this Loan 
Agreement. 

An extraordinary situation shall have arisen which shal l, in 
th~ opinion of the Bank, make it impossible that the 
Borrower will be able to perform its obligations under this 

. Loan Agreement. 

The Borrower shall have been unable to pay its debts as they 
mature or any action or proceedings shall have taken by the 
Borrower or by others whereby any of the property of the 
project shall or may be distributed among its creditors. 

Cf) Any other event deemed to be prejudicial to the interest of 
the Bank shall have occurred. 

The right of the BOlTower to make withdrawals from the Loan 
account shall continue to be suspended in whole or in part, as the 
case may be, until the event or events which gave rise to such 
suspension shall have ceased to exist or until the Bank shall have 
notified the BOlTower that the right to make withdrawals has been 
restored, whichever is earli er provided, ho\yeyer, that in the crise 
of any such notice or restomtion, the right to make \yithdrawals 
shall be res tored on ly to the extent and su bject to the conditions 
spec ified in suc h notice and no such notice shrill affect or imprlir 
any right; power or remedy of the Brink in respec t of any other 
subsequt'n t e\'Cnt described in this section. 
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Section 4.02: Cancellation 

Notwi thstanding the provisions of secti on 4.0 I above, the Bank 
reserves the right to cancel any amount of the Loan in the event the 
occurrences referred herein are of such nature as to prejudice its . , 
lI1terests. 

Section 4.03: Reservation 

Notwithstanding any cancellation or suspension, all the provisions 
of this Loan Agreement shall continue in full force and effect 
except as specifically modified in this Article. 

ARTICLE - V 
MISCELLANEOUS 

Section 5.01: Remedies 

If any of the tem1S and conditions of the present Loan Agreement 
are in any way violated by the Borrower or any event specified in 
Article IV shall have occUlTed and continue for a period deemed 
to be ' unreasonable by the Bank, the Bank, at its option, may 
declare the principal amount of the Loan including all charges, 
together with interest then outstanding to be due and payable 
without prejudice to claim all the other remedies ava il able to the 
Bank under the Laws of Ethiopia; or where the borrower has some 
of money in any of his account at the bank, the bank has the ri ght 
to use the said money in the said accoun t for the repayment ~l11d lor 
paYlllent ofprincip~l l or interest or any other charges that arc due. 
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Section 5.04: Period of Grace 

Unless otherwise agreed to in writing, the parties hereto expressly 
agree that there shall be no period of graee as permitted by Article 
1770 of the Civil Code of Ethiopia of 1960 for carrying out th eir 
respective obli gations under th e present Agreement. 

Section 5.05: Heirs and Assignees 

This Agreement shall further be binding upon the heirs, assignees, 
and survivors of all the parties, jointly and severally without the 
benefit of division. 

Section 5.06: Mortgage 

a) To secure the due and punctual repayment of the Loan, 
payment of interest and all other charges as well as the due and 
punctual performance of all other covenants and obligations of 
the . Borrower under this Agreement, the Borrower hereby 
constitutes in favour of the Bank first degree mortgage upon the 
whole of the assets and property of the project specified 
hereinunder in accordance with the relevant provisions of the 
Ethiopian civil code, conm1ercial code, and Proclamation No. 
9811998:-

I. The project premise registered in the name of the Borrower 
with titl e deed No. lease 0067 and constructed in Addis Ababa, 
Woreda 28 Kebele 04 in a tota l area of 1750 square mete r. 

2. The project es tabli shed with an Invcs tmen t permi t No. ~,}, . q . 

and rcgistered with a princip:11 regi stration ccr titi c~1lc No. },},. 
3"n.3A276 1 ami including machincries and equipmcn ls 10 be 
pmchascd jn thc fulme. 

! 
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