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Abstract

In most jurisdicfions the liability of medical institutions for the injuries caused to its patients
used to be conditional up on the employment relationship that may exist between the institution
and the health professional that caused the injury. However, modern medical institutions
started to avoid formal employment relationship with physicians to insulate themselves from
medical malpractice claims that may arise due to the fault of the attending health professional.
Given the modern set up of health institutions, where patients’ reliance is placed up on the
effectiveness of the institution- not individual physicians, some legal systems responded to this
situation by adopting theories of corporate negligence and ostensible agency to establish the
liability of such health institutions for medical malpractices and faults committed by non-
employee physicians or independent contractors. This thesis therefore explores the Ethiopian
legal framework towards the liability of medical institutions for medical malpractices and shows
how the Ethiopian Civil Code of 1960 leaves untouched the liability of medical institutions when
independent contractors or non-employee physicians cause injury to a sick person within the
premises of the institution, and makes suggestions to update the law to cope with new
developments in the health care relationships and medical service.



CHAPTER ONE
1. INTRODUCTION

1.1.  Background of the Study

[n the relationship between medical institutions” and patients, a medical treatment is the central
purpose of the relationship. Given that, the treatment may sometimes goes wrong and cause
injuries or fail to bring the hoped-for beneficial outcome'. Depending on the type of

relationship. the injured patient in principle claim compensation from the institution.

. . . . . . i " 2 . ~
Historically, medical institutions used to render a charitable service®. Due to this non-profit
purpose most legal systems provide immunity clauses for medical malpractice actions. The
prime reason advanced to support this immunity was that one who seeks and accepts charity

must be deemed to have waived any right to damages for injuries suffered.

When medical institutions started to charge patients for medical care and treatment. the
charitable immunity for medical institutions began to disappear. Accordingly, society’s attitude
towards the health care industry has changed concurrently and the increased emphasis, on
“consumerism’ has led to increased demands by patients for extraordinary, if not perfect, results

from the performance of medical professionals.

v

Consequently, medical institutions become parties in medical malpractice actions. In this regard,
there are two different approaches to govern the liability of medical institutions, namely of tort
and contract. The importance attached to these rules towards the liability of medical institutions

is different in different countries.

First, the tort rules as basis for the liability of medical institutions is common in the Anglo-Saxon

countries as the relationship between the patient and the institutions is often excluded from the

*The author has used the term “medical institution” or “health care institutions™ throughout the thesis to refer to’
institutions established to provide health care.

' Marc Stauce, The Law of Medical Neglicence in Eneland and German: A Comparative Analysis, Hart Publishing,
Oregan, 2008, P 17.

“Mark E. Milsop, Corporate Negligence: Defining the Duty Owed by the Hospital to their Patients, 30 Dugq. L. Rev.
639, 640. (1991-1992.)




regime of contracts”™. Before the 1950s, medical malpractice actions against medical institutions
in such countries were essentially based on rules of vicarious liability or respondent superior.
This doctrine dictates that medical institutions are liable for the faults committed by employee

physicians.

In order to reduce their potential liability for negligent treatment, medical institutions made a
deliberate arrangement to enter in to a contract with independent contractor or non-employee
physicians. As such, the independent contractor or non-employee status of a particular treating
physician has become a bar to the medical institution’s liability for malpractice. This was a clear
paradox with the set ups of modern health care institutions. In the first place, most modern for-
profit medical institutions present themselves to the public as full-serviced health care facilities
committed to excellence. Secondly, they seldom attempt to inform patients of the employment
status of their physicians nor is it likely they could do so effectively. Consequently. these and
other concrete facts have resulted change in the legal rules of some common law countries to
expand the liability of medical institutions for the faults committed by independent contractor

W, 4
and non-employee physicians’.

Second. the liability of medical institutions in contract is usually favored in countries following
the civil law legal system’. The contractual dimension of medical institutions’ liability
presupposes the existence of actual contract between the patient and the institutions for the
purpose of treatmént. As such, the provision of medical treatment becomes the obligation of the
institution. and negligent treatments constitute a breach of contractual obligation that the

institution owes the patient.

The 1960 Civil Code of Ethiopia recognized both contractual and non-contractual liabilities of
medical institutions. In cases of extra contractual liabilities, the Civil Code provides no separate
rules that specifically deal with medical malpractices or negligence, instead the general tort
provisions become applicable for medical malpractice actions. Conversely, the Civil Code

enumerates some provisions regarding the contractual dimension of medical institutions’

¥ see Mark Stauce, supran. 1:17

* New doctrines like corporate negligence and ostensible agency become instruments to expand the liability of
medical institutions.

* See Mark Stauce, supran. 1: 18



liability”. Specifically, Article 2651 of the Civil Code provides that medical institutions shall be
liable for the damage caused to a sick person if the fault is committed by physicians or auxiliary
staffs which the institution employs. As such, it excludes liability of medical institutions for the

damages caused by independent contractor or non-employee physicians.
1.2.  Statement of the problem

Before half a century ago. in the US and UK, the liability of medical institutions for the damages
caused by physicians was conditional upon employment relationships. Given that, medical
institutions deliberately entered in to contracts with non-employee physicians to supply some
services to patients that had previously been supplied by salaried employees of the hospital so as
to mitigate their potential liability arising out of negligent treatments. These changes in hospitals
bear concomitant change in laws. and liability of hospitals has expanded to cover the damages
caused by independent contractors and non-employee physicians who practice medicine within

the premise of the hospital’,

Similarly. Article 2651 of the Civil Code of Ethiopia, which is the pillar legal provision to
establish the liability of medical institutions provide that ‘medical institutions shall be liable if
the damage is caused by the fault of the physician or auxiliary staff which the institution
employs.” As such, the liability of medical institutions in Ethiopia is also dependent upon the

existence of employment relationship between the physician and the institution.

As it has been indicated above, if the liability of medical institutions is limited to the damage
caused by employee physicians. such institutions can insulate themselves from liability through
contractual arrangements. Specifically, medical institutions may allow independent contractor or
non-employee physicians to render medical treatments within the premises of the institution.
This could happen in Ethiopia any time. If it happens, there will not be any legal remedy for the

injured patient to claim compensation from the medical institution that renderers the treatment.

“ See Article 2639-2652 of Civil Code of the Empire of Ethiopia, Proclamation No. 165/1960, Negarit Gazeta, Year
19, No. 2, Addis Ababa, 5" May 1960(here in after cited as Civil Code.)

" Theories of Corporate negligence (direct liability of medical institutions’ to their patients) and the doctrine of
ostensible agency (liability of medical institutions for the faults of independent contractor and non-employee
physicians) were introduced to expand the liability of medical institutions.



Stated differently, the victim’s remedy will be limited to resorting against the physician

personally.
Having said that this study specifically attempts to provide answer to the following questions:
1. What is the liability of medical institutions in Ethiopia in tort and contract?

2. What is the liability of medical institutions for the damages caused to patients by the fault

of independent contractor or non-employee physician:

3. To what extent does the existing legal rule serve to address medical malpractice actions?
1.3. Objectives of the study

The main purpose of this study is to explore the grounds by which medical institutions should be
held liable for the fault of independent contractor or non-employee physicians in Ethiopia. In

dealing with this issue, the study has also:
> Discussed the liability of medical institution in Ethiopia;

> explored  the issues surrounding  medical malpractice  claims in

Ethiopia; and

> assessed the regulation of health professionals and health institutions in Ethiopia.
1.4. Method/ Approach

The study is a multi-method in nature S0 as to explain clearly the issues of medical institutions’
liabilities. Accordingly, the researcher has reviewed literatures, conducted interviews, and made

observations. All sources have served to provide information on the research question.

% Literature Review: the literature review component of this study represents reading and
analyzing library and on line resources such as those identified in the bibliography.

< Interviews: the researcher has conducted interviews with legal professionals, health
institutions, health professionals, professional associations in the field of health care, and
officials from the Federal Democratic Republic of Ethiopia Ministry of Health. The

4



interviews were aimed to gather information regarding the activities of medical
institutions and their liabilities.

% Observation: the researcher has made a visit to some randomly selected public and
private health institutions.

« Case study: the author of this thesis is of the opinion that the study of real cases on
medical malpractices may create a great deal of convenience to relate the practice with
the laws of the country. The case study is made with the intent of commenting very

selected issues from the judgment of courts.

The study has also involved some aspects of comparative study as it relates Ethiopian legal rules
with the legal rules of some countries that are usually considered to a have a well developed

medical malpractice laws. Generally, the aforementioned methods have been used in the study.

L.5. Significance of the Study

The author is of the opinion that the research will contribute to the proper understanding of
medical institutions” liability in general, and their liability for the damages caused by
independent contractor and non-employee physicians in particular. This in turn helps patients
and medical institutions to understand their potential claims and counterclaims whenever
medical malpractices or negligence occur within the confines of the institutions. Moreover. this
research will also éive an insight to legislator to fill the legal lacuna seen in areas of medical
institutions” liability. This research also serves as reference for future researchers that will be
conducted in this area since scanty literature is available about medical malpractices and liability

of medical institutions in Ethiopia.
1.6. Limitation of the Study

The author of this work considers the following issues as limitations of the study;

» Limitations related with the very nature of case report and comment. The researcher
analyzed and attached two cases in this work. In this regard, the arguments of parties and
the decision of the court in the cases that the researcher has commented may not retlect

the ruling of all medical malpractice cases in Ethiopia.



~ Limitations related with quantified data: even though the FDRE Ministry of Health
publish an organized health and health related indicators in every five years, the number
of medical errors is not yet included in the report. There are not also other documents that
show the number or occurrence of medical errors in Ethiopia. This in turn, has hindered
the researcher to give a clear picture that the occurrence of medical malpractices caused
in the socio-economic sphere of the country. However, the researcher has used the
occurrence of medical errors estimated in developing countries to understand the

situation in Ethiopia.

A7

Limitations related with cooperation in the collection of information: some for-profit
medical institutions were not willing to disclose the form of relationship that they have
with health professionals practicing medicine within the premises of the institution. This
has hindered the researcher from making estimates as to the number of independent

contractors and non-employee physicians practicing medicine within medical institutions.
1.7. Organization of the Study

This study is organized in six chapters. The first chapter gives the general background of the
study. statement of the problem, objective, method and significance of the study. Chapter two
reviews the health care system of Ethiopia by giving emphasis on the service rendered by
medical institutions along with the existing regulatory framework of Ethiopia. Chapter three is
concerned with the theoretical aspects of medical malpractice and negligence. Chapter four
explores the liabilities of health institutions in general, whereas chapter five specifically deals the
liability of health institutions in Ethiopia by addressing both aspects of tort and contract. Finally,

the last chapter presents the conclusion and recommendations.



CHAPTER TWO

2. THE HEALTH CARE SYSTEM IN ETHIOPIA

Preview

Medical institutions do not espouse the same purpose. Depending on their purpose
and function, medical institutions may vary from governmental to purely private.
This classification is believed to be an important consideration in determining

liability.

2.1. Medical Institutions and Services in Ethiopia

Medical institutions in Ethiopia undergone through changes since the birth of the first modemn
government run hospital in 1906%. This hospital was built by Emperor Menelik and popularly
known as “Menelik II Hospital.” The second hospital was built by an American Christian
Missionary Dr. Thomas Lambie in 1922°. This was the first modern charitable hospital in
Ethiopia.

When the Ministry of Health was established in 1948, most health care institutions were run by

o 0 5 . |
religious missions for charity purpose'’.

Today, however, medical services in Ethiopia are provided by the public and the private sector.
"Medical institutions as public health providers’ refers to those medical institutions under the

ownership of the government that provide medical services to the public. The quantity of these

¥ Aynalem Adugna, Health Institutions and Services, Lesson 13, P 4.
’In 1964 this hospital becomes a central laboratory research institute (Pasture) and finally it was merged with the
Ethiopian Nutrition Institute to become the Ethiopian Health and Nutrition Research Institute (ENHRI). See ibid.
10 3
Ibid.




institutions and the quality of service they rendered are very much dependent upon the economic

development of countries.

In Ethiopia. the public sector which is the major provider of health care in the country is

structured in a three tier health service delivery system''

SPECIALIZED HOSPITAL which is expected to
serve 5 million people

GENERAL HOSPITAL with coverage of 1
million people.

Primary Health Care Units (PHCU). It
Comprises of Five satellite Health posts, one
health center and primary hospital to serve
5,000, 25,000 and 100,000 people

\

Fig. 1.2. A three tier health service delivery system in Ethiopia implemented after the late 1990s.

On the basis of ownership, medical institution might also be owned by private individuals and
corporation. These institutions may be established to render medical services for profit or for-
not-profit purpose. The profit oriented nature of these institutions in most jurisdictions triggered
the imposition of a wide variety of liability for faults committed in its property or by its

12
employees °.

"' FDRE Ministery of Health & World Health Organization, Survey on Price of Medicines in Ethiopia, October
2003, Addis Ababa, Ethiopia. p 5

" Jim M. Perude, Direct corporate Liability of Hospitals: A Modern Day Legal Concepts of Liability for Injury
occurring in the Modern Day Hospital, 21 S. Tex. L. J. 773, 776 (1983).
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Ministry of Governmental institutions
Health Agencies

Fig. 1.1. Types of medical institutions in Ethiopia based on ownership

Normally, all medical institutions are not established to serve the same purpose. They may be

established for profit, charity, maximization of utility or some other purposes. The Ethiopian

health

care system also encompasses a variety of medical institutions which have different

purpose and organizational form. Understanding the organizational form of medical institutions

1S IMpo

A.

,, . . . .
rtant for various reasons. Some of which that are relevant to the discussion include;

Provision of Medical Services: the provision of medical service is the common
denominator of all for-profit, not-for-profit, and governmental medical institutions.
However, there might be difference in their willingness to provide public services.
Governmental and not-for-profit hospitals, for instance, are commonly known in the
provision of public goods. while for-profit enterprises have very little or minimized

involvements.

Quality of Medical Services: for-profit medical institutions have greater incentive on
patient care than do not-for-profit medical institutions. Put it differently, greater pay in
for-profit institutions may lead to better managerial ability which in turn bears better

outcomes. In this regard, the empirical data collected by the USAID in 2009 shows that
9
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health care system also encompasses a variety of medical institutions which have different
purpose and organizational form. Understanding the organizational form of medical institutions

is important for various reasons. Some of which that are relevant to the discussion include;

A. Provision of Medical Services: the provision of medical service is the common
denominator of all for-profit, not-for-profit, and governmental medical institutions.
However, there might be difference in their willingness to provide public services.
Governmental and not-for-profit hospitals, for instance, are commonly known in the
provision of public goods. while for-profit enterprises have very little or minimized

involvements.

B. Quality of Medical Services: for-profit medical institutions have greater incentive on
patient care than do not-for-profit medical institutions. Put it differently, greater pay in
for-profit institutions may lead to better managerial ability which in turn bears better

outcomes. In this regard, the empirical data collected by the USAID in 2009 shows that
9



the days and hours of operation of private facility and hospitals are better than public
primary health care facilities". Numerically, above 80 percent of private facilities
operated daily; 18 percent operated every day except Sunday'®. Conversely, the public

primary health care facilities generally operate from 8:30 AM to 5:30 PM'*.

Liabilities: the liability of medical institutions may arise either from contract or tort.
When the relationship between the injured patient and the medical institution is formed
on the basis of contract of hospitalization. the organizational form of medical institutions

made no difference to establish liability in Ethiopia .

However, the tort liabilities of private and governmental medical institutions are not
identical. For instance, publically hold medical institutions in most jurisdictions are not
subjected to tort claims by plaintiffs, The doctrine which precludes plaintiffs from
lawsuits is commonly referred to as “governmental immunity.'”” This doctrine has its
origin in the English common law concept that the king could do no wrong; therefore. he

and his subordinates could not be sued'®,

Most jurisdictions have abandoned this doctrine in favor of permitting tort lawsuit with
certain limitations and restrictions'”. In Ethiopia, Article 2126(2) of the 1960 Civil Code
provides that “where the fault is a professional fault, the victim may claim compensation
from the state provided that the state may subsequently claim from the servant or
employee at fault. If the fault is a personal fault, the state will not be held liable®. On the

other spectrum, for-profit organization shall be liable under the law where one of their

'* USAID, Assessing the Role of the Private Health Sector in HIV/AIDS Service delivery in Ethiopia, May 2009. P

28
" Ibid.
" Ibid.

' See Article 2651 of the Civil Code of Ethiopia. Broad discussion on the issue of liability of medical institutions
will be made on chapter five of this paper.

" Dana C. McWay, Legal Aspects of Health Information Management, Delamar Publisher, 1997, p. 54

" In the US legal system it is adopted to mean that the government is immune from lawsuits arising out of the
negligence of their officers, agents, and employees, unless the federal or state government expressly consented to the
lawsuit. Federal Tort Claim Act in 1946 abolished US government’s immunity from tort liabilities and established
certain conditions for suits and claims against the government. Acts within the scope of employment duties was
among the conditions to sue the government. See Id. p 55.

" Ibid.

* Civil Code, Article 2126(3)

10
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representatives, agents, or paid workers incurs a liability in the discharge of his

employment duties”".
2.2. Health Care Relationships

The field of health care involves the ‘nteractions of different actors. The relationships formed
between patients and medical institutions, patients and physicians, and physicians and medical
institutions, however, arc the usual and common ones. These relationships are decisive to
determine liability in case of medical malpractices or negligence. A brief discussion of each

relationship follows.

Patients

Medical Health
Institutions profession
als

Fig 2.1. Health care relationships.
2.2.1. Physician-patient Relationship

The physician-patient relationship may be created in a variety of ways, but contract essentially
serve as a basis for most relationships created between patients and physicians. As such it
involves the basic elements in the formation of contracts like offer and acceptance. The initial
offer is made by the patient when making a request for treatment; and acceptance is made by the

physician when he expresses his agreement to render medical service or treatment.

The contractual relationship between physicians and patients might be an express or implied

contract. In express contracts, parties agree on the terms of the contract either orally or in writing

e

2! 1pid. Article 2129 & 2130.
11



or in any other form the law considers appropriate. An implied contract, on the other hand, is
formed when the conduct of parties creates a tacit or implied understanding that an agreement
has been reached. In the physician-patient relationships, an implied contract is created when a

physician treats the patient prior to an agreement on the terms for payment and treatment.

The relationship created between the physician and the patient continues until such time that it
has been properly terminated or the patient no longer requires treatment®2. There are a variety of
ways to terminate this relationship: 1) the physician may withdraw from the contract; 2) the
patient may dismiss the physician; or 3) the physician and patient may mutually agree to end the
relationship®. Termination of physician-patient relationship might also be attributed for the fact

that the patient has either cured or died, or patient’s failure to comply with the physician’s order.
2.2.2, Patient-Medical Institutions Relationship

The patient-medical institution relationship often begins when the patient is admitted to the
medical institutions for treatment. At the time of admission, the patient’s act of signing certain
forms that demonstrate his agreement to pay the price for the treatment that will be rendered,
might constitute an express contract to receive treatment. Unlike physician-patient relationships,

express contracts are often used to create patient-medical institutions relationships.

Even though expressed contracts served as a basis for patient-medical institutions relationships,
emergency care situations are exceptions to this rule. Normally, the emergency care situation
influences medical institutions’ ability to whether or not to create a relationship with the
patient®. Accordingly, the emergency acts of most jurisdictions put a duty up on medical
institutions to treat emergency patients. Thus the patient-medical institutions relationship might

also be establish by the provisions of the law.
2.2.3. Physicians-Medical Institutions Relationships

This relationship is essentially based on the contract between medical institutions and physicians.

The contractual relationship may take different forms, interalia; a) employer-employee; b)

*See Dana C. McWay, supran. 17: 37.
Z1d.p 38
*1d. p 39
12



principal-agent; and ¢) independent contractor relationships (physicians may agree with medical

institutions to provide medical service as independent contractors, without being employed.)

A physician-medical institutions relationship, in fact, does not directly involve patient care.
However, the existence of this relationship is important to establish medical malpractice claims
against medical institutions. Specifically, without this relationship, patient plaintiffs will not held

medical institutions liable for the damages caused by its staff physicians.

The liability issues along with the legal duties to maintain competent medical staffs, requires
medical institutions to give due considerations before admitting and giving staff privileges to

physicians. As such., medical institutions often look the educational backgrounds, experience,

and license whether or not to admit a physician as its staff.

In sum, in the modern health care system, where patients/consumers demand quality and
excellent medical services, medical institutions relationship with competent physicians is quite
relevant. Because, this relationship, if not directly, indirectly has impact on the overall medical

malpractice claims that patients plaintiffs may raise against medical institutions.
2.3. The Regulation of Health Care in Ethiopia

Regulation may be defined as any government measure or intervention that seeks to change the
behavior of individuals or groups by promoting the rights and liberties of citizens and restricting
what they can do®. Governments have been often ready to introduce new regulation which has

an important role in protecting the public, preventing fraud or ensuring minimum standards.

Having said that, the regulation of health care, in simple terms, could be viewed as a body or sets
of rules designed to secure good medical practices and services. In most countries, there is some
sort of health field regulation, though there are important differences in the way the regulations
are enacted. A number of factors could be listed for the difference in the health care regulatory

framework of countries.

** Ellie Scrivens, Quality, Risk and Control in Health Care, Open University Press, Berkshire, 2005, p. 31
26
“ld.pl6

13



Presumably, the regulation of the health sector serves various purposes. Ensuring a better quality

of medical services, and protecting patients from suffering harm are the most commonly invoked

ones. Ellie Scrivens has written the following on the purpose of state regulation in general:

...the main purpose of state regulation is to respond to and apply controls to minimize
specific risks. Where individuals or businesses impose risks on others, government’s role
is mainly as a regulator, setting the rules of the game. This suggests that the rules of the
game are the controls imposed on the behavior of individuals or organizations, to reduce

the risks that may be created for others®’.”

Governments use a number of mechanisms to regulate the field of health care. However, the

establishment and use of formal rules, procedures, and policies are very common in most

jurisdictions. Accordingly, in Ethiopia, there are plenty of legislations that are relevant to

regulate the field of health care. The following are some of the relevant legislations worth to be

mentioned in this regard:

>

Food. Medicine and IHealth Care Administration and Control Proclamation (

Proclamation No 661/2009);

The Ethiopian Health and Nutrition research Institute Establishment Council of Ministers

Regulation ( Regulation No. 26/1996);
Public Health Proclamation ( Proclamation No. 200/2000);

Ethiopian Health Professionals council Establishment Council of Ministers Regulation

(Regulation No 76/2002);
Social Health Insurance Proclamation ( Proclamation No. 690/2010);

Food, Medicine, and Health Care Administration and control authority Establishment

Council of Ministers Regulation (Regulation No. 189/2010);

The Civil Code of Ethiopia; and

1d. P. 61
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» The Criminal Code of Ethiopia

An interesting point worth noting in the regulation of Ethiopian health care is that the federal
structure of the country has produced systems of health care regulation organized at a state and
federal levels. All the foregoing lists are produced by the federal government. As such, the
federal government of Ethiopia played greater part in the regulation of the health sector.
Conversely, in federal countries like US and Canada, the federal government has little or no part

in health care regulation®®.
2.3.1. The Regulation of Health Professionals

The Greek physician Hippocrates who is generally regarded as the “father of medicine”
produced major works on medical practice and medical law*®. In the context of medical ethics.
the so-called *Hippocratic Oath™ is still the basic ethical guide for the medical profession. As it is
in most medical schools, graduating physicians in Ethiopia on taking the Hippocratic Oath,

swears:

... [ will prescribe regimen for the good of my patients according to my ability and my
judgment and never do harm to anyone. To please no one will I prescribe a deadly drug,
nor give advice which may cause his death. Nor will [ give a woman a pessary to procure
abortion... in every house where I come I will enter only for good of my patients. .
keeping myéelf far from all intentional ill doing... all that may come to my knowledge in
the exercise of my profession or outside of my profession or in daily commerce with

men, which ought not to be spread abroad, I will keep secret and will never reveal....”

The aforementioned oath alone does not guarantee the proper application of medical practices.
Accordingly, any government intervention or measure in the form of regulation which controls,
directs or restricts the behavior of individuals or entities is very desirable. This takes us to the

definition or meaning of the regulation of health professionals in Ethiopia.

*$ Kieran Walshe, Patient Safety Firs: Responsive regulation in Health care, (ed. Judith Health, & Paul Dugdale),
Allen & Unwin, Australia, 2009, p. 58

*? Lester A. Sobel, Medical Science and the Law: the life and death controversy, Facts on File Inc. United states,
1977, p.2
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Pursuant to Article 2(30) of FDRE proclamation No. 661/2009, the term *“health professional™
is defined as a physician who is licensed by the executive organ to examine and diagnosis human
disease and treat them . by drug or surgical operation or any other health professional who is
authorized to perform such activity. When we combine this definition of health professional with
the definition of regulation provided above, it would give us a clue to understand what is meant
by the ‘regulation of health professionals.” As such, health professional’s regulation may be
simply referred as the arrangements put in place to assure the quality of individual professional

practice by health professionals”.

The regulation of health professionals is one of the mechanisms for protecting patients and the
public against medical errors and for assuring and improving patients’ safety. In that case, it is
basically meant to ensure that only qualified persons deliver health care. But, there are also other
factors that need to be considered in the regulation of health professionals depending on the

socio-economic realities of the countries. Jonathan Herring has listed certain principles that are

-

31

important in the regulation of health professionals™ :

~ the overriding interest should be the safety and quality of care that patients receive from

health professionals:

~ The regulation needs to sustain the confidence of both the public and the professionals

through demonstrable impartiality;

» Since health professionals’ regulation is about identifying and addressing poor practice or
bad behavior, it should be as much about sustaining, improving and assuring the

professionals standards of the overwhelming majority of health professionals; and

Finally, it should not create unnecessary burdens.

A

Generally, the legal rules that are meant to regulate medical professionals fall in to two broad
categories: preventive and disciplinary. Preventive rules have the primary purpose of preventing
the occurrence of bad medical practice in advance by stipulating certain mandatory rules or

minimum requirements that could distinguish qualified health professionals from unqualified

See Kieran Walshe, supra n. 28: 144
*' Jonathan Herring, Medical Law and Ethics, 3" Edition, Oxford University Press: Oxford, 2010, pp. 91-92.
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persons. On the other hand, disciplinary rules have the purpose of punishing those individuals

who transgress the requirements provided by the law.

In Ethiopia. there are a number of legal rules that are meant to regulate the activities of health
professionals. In this regard, the issuance. renewal, suspension and revocation of health

professional’s license are very critical and merit the discussion.
2.3.1.1. Licensure of Health Professionals

License could be defined as the legal process by which an authorized authority grants permission
to a qualified individual or entity to perform designated skills and services in a jurisdiction where
practice would be illegal without a license™ . Likewise, license of health professionals in Ethiopia
is nothing more, nothing less than a certificate issued for a health professional to provide medical

or other health related services™.

In most instances, licenses are issued by an authorized governmental authority. The Ethiopian
Food. Medicine, and Health care Administration and Control Authority (here in after referred to
as “the authority”) used to issue, renew, suspend and revoke all forms of license for medical
prc)fessionals3 ' Today, however, the authority delegates some of its powers of issuing, renewing,
suspending and revoking license to regional health bureaus, except licenses issued for
insufficiently available health professionals, complementary and alternative medicine
practitioners and héalth professionals coming privately or in group from abroad to deliver health

: 35
SErvices .

Article 33 of proclamation No. 661/2009 provides the following guiding rules on the issuance of

health professionals’ license;

> No person shall practice as a health professional without having obtained a professional

practice license issued by the appropriate organ;

* Ginny W. Guido, Legal Issues in Nursing, 2" ed., Appleton & Lange Stamford, connecticus: USA, 1997, p 188.
33 See Article 2 (31) of FDRE, Food Medicine and Health Care Administration and Control Proclamation,
proclamation No. 66 1/2009; Negarit Gazeta, 16™ Year, No. 9, ADDIS ABABA 13" January 2010 (here in after cited
as proclamation no. 661/2009)

3 |nterview with Ato Henok who is the Licensing Officer in the Federal Democratic Republic of Ethiopia Food,
Medicine and Health Care Administration and Control Authority on June 21, 2011.

35 See Article 4(16) of Proclamation No. 661/2009
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~ Professional practice license given to any health professionals shall be renewed every

five years upon ethical and competence evaluation:

» A health professional whose license has been suspended or revoked shall be prohibited to

practice his profession; and

» The appropriate organ shall notify to the public the list of health professionals whose

licenses have been suspended and revoked.

It 1s also worth noting that the proclamation under Article 46 provides license requisites
regarding traditional or complementary or alternative medicine practitioner’®. As such, obtaining
a practice license issued by the appropriate organ is a prerequisite under the law to practice
medicine as a traditional or complementary or alternative medicine practitioner. This license

shall also be renewed every five years upon ethical and competence evaluations®’.
2.3.1.2. Requirements to Issue License

Usually. issuance of license is dependant up on the fulfillment of certain requirements provided
by law. In the case of health professionals, license requirements centers on personal
characteristics and educational backgrounds. These requirements are important to ensure that
health professionals are at least minimally competent to practice medicine. Stated differently, the
requirements of license often include academic and clinical performance, passing score on the

licensing examination, and personal qualities®®,

The Ethiopian Health Professionals Council is tasked with the supervision of the registration and
licensure of health professionals. Pursuant to Article 15 of Council of Ministers Regulation
Number 76/2002, it is provided that the council established a registration and licensing sub-

committee which has the power to set the criteria for a professional license. This sub-committee

*® Traditional practitioner means a person who is licensed by the appropriate body to provide traditional medication.
(see Article 2(34) of proclamation no. 661/2009) ; Complementary or alternative practitioner means a person who is
licensed by the executive organ to provide complementary or alternative medicine. (see Article 2(36)) of
proclamation No. 661/2009.)
7 See Article 46(2) of Proclamation No. 661/2009.
“See Ginny W. Guido, supra n.32:193
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is also charged with the responsibility of verifying applications by health professionals for the

issuance of license certificate.

When a health professional seeks to apply for the issuance of professional competence
confirmation certificate, Article 21 of the health professionals’ council establishment regulation

provides the following as prerequisite;

~ The application should be submitted in the form prepared in accordance with the

direction of the FDRE Ministry of Health;
~ The applicant should attach with his application the following original documents:
v" Credentials from institutions of training;

v" Documents given by the institute in evidence of completing an internship

prograin;

v Concerning professionals who, upon the decision of the Ministry of Health, are
required to take professional competence confirmation examination, documents to

the effect of testifying that one has passed such an examination;
v" Payment of required fees; and
v" Othet documents that may be required by the Ministry of Health;

As indicated above, the certificate issued by the authority has to be renewed every five years®.
The renewal process has also its procedures and requirements. These include submitting
application, paying renewal fees, fulfilling professional ethics criteria, and passing score on the

examination that would be given by the Council®.

* Article 22 (1) of the FDRE Ethiopian Health Professionals Council Establishment Council of Ministers
Regulations No. 76/2002, Negarit Gazeta, 8" Year, No. 13, ADDIS ABABA 18™ January 2002. (here in after cited
as Regulation No. 76/2002)
“* Ibid. Article 22.
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2.3.1.3. Dealing with Problems Surrounding License

After the issuance of license there might arise concerns about the activities of a licensed health
professional. The concerns too often relates with the behaviors or performance of the individual

practitioner. This will take us to the issue of suspension and revocation of license.

Where the holder of a license works in violation of health related proclamation, regulations or
directives issued by the government, the license issued by the appropriate organ may be
suspended or revoked*'. If such license is revoked or suspended by the appropriate organ, the

holder thereof shall no longer be allowed to practice his profession’”.

The violation of some license provisions might also entail imprisonments and monetary
penalties. For instance. a health professional cannot transfer the license issued to him to any
person by way of any means without the permission of the authority™. If a person disregards this
provision. and transferred his license to any person, the law makes the action punishable with
imprisonment of not less than two years and not exceeding five years and a fine of not less than

birr 50,000 and not exceeding Birr 100,000™",

Employees or officials of the appropriate organ might also be subjected to punishment. if they
issues or renews or causes the issuance or renewal of license by taking bribes or through
nepotism or other illegal relationships, and in violation of relevant laws". In this regard, unless a
higher penalty is pfovided under the Criminal Code, the punishment for such acts shall be with
imprisonment of not less than seven years and not exceeding fifteen years and with a fine not

less than Birr 30,000 and not exceeding Birr 50,00046.

It is important to note that the issuance, suspension, and revocation of license being a difficult
task. it further needs an ongoing evaluation of government regulatory schemes. With regard to
health professionals, the Health Professionals Council has taken the responsibility to follow up

and supervise that the names of registered professionals and those who are cancelled from the

! Proclamation No 661/2009, Article 48(1).
 Ibid. Article 46(3).
Y Ibid. Article 53(1)(a)(2).
Ibid. Article 53(1)(a)(2).
** Ibid. Article 53(2)(a).
15 1bid. Article 53(2)(a).
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registry due to various reasons are properly kept by the secretariat’”. Given that, the federal
government’s delegation of parts of jts power to regional organs makes the integration of the
country’s license information more difficult. In this regard Article 51 (2) of proclamation No.
661/2009 seems to have positive implication as it puts obligations on state regulatory or

delegated organs to submit a periodic report about their activities.

Finally, if a person is aggrieved by the suspension or revocation of a license, he may lodge his
complaints within 30 days from the date of decision to the grievance hearing body established by

the appropriate government organ®®.
2.3.2. The Regulation of Health Institutions

The regulation of health institutions should start from the recognition that institutions have
concerns in the conduct of their daily activities or business. Such recognition is important for
governments not to waste time, if not impossible. to the difficult task of regulating each and
every conduct or activity of health institutions. Institutions, therefore, have to have systems, in
place to make sure that activities are carried out appropriately and to restrict actions that may
pressure risks, that is actions which may directly or indirectly lead to harm or failure to achieve

. . ; . 46
what the organization has set out it deliver 5

However, when an external review of the activities of organizations is made by the government,
it would provide & relative assurance to others that effective control is in place. In this regard,
governments’ regulate the activities of (health) institutions by the use of formal rules, procedures
and policies™. These externally generated controls by the government too often tend to use high

level prescriptions.

On the part of the regulatory organ, the regulation of health institution is like an investment for

quality assurance, the primary aim being to ensure that institutions are well-designed and well-

‘" Regulation No. 76/2002, Article 4(4).

** Proclamation No. 661/2009, Article 49 (1.

* Das and Teng 2001, cited in Ellie Scrivens, supra n. 25: 22,

* The establishment and use of formal rules procedures and policies to monitor and reward desirable performance s
commonly referred as a formal external control. On the other spectrum, there is also an approach which relies on the
establishment of organizational norms, values, culture, and internalization of goals to encourage desirable behavior
and outcome. This approach is commonly known as informal control or normative control. See Ellie Scrivens, supra
n. 23:23.
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run facilities that provide good working environment for staff and quality health care for

patients.

In Ethiopia, there are a number of rules and procedures in place to regulate health institutions.
The regulatory process encompasses various activities. The setting of standards care and
institutional licensure are, however, very important instruments in the context of Ethiopia. Detail
discussion on the setting of standards of care will be made on the next chapter; but the discussion

on institutional licensure follows.
2.3.2.1. Certification of Competence/ Institutional Licensure

Certification of competence is one of the mechanism by which a government regulates health
institutions. In broad terms, certification refers to a guarantee by a certification body, through an
evaluation process that an organization has capacity or technology in a certain field and meets
certain designed standards™'. The certification of competence for health institutions in Ethiopia
refers to a work license issued for the institution to carry out medicine, health or health related or

. i . 32
trade in accordance with the standards set by the appropriate organ™.

Governments too often issue license to health institutions to grant permission for the facility to
operate its activities within the scope provided. In Ethiopia, a person requiring to establish a
health institution shall obtain certificate of competence from the appropriate organ®. If a health
institutions 1is fouhnd practicing medicine without having certificate of competence, the
appropriate authority will immediately close that institution™. As such, licensure of health

institutions is the legal recognition of organization, the aim being to ensure basic standards of

public health.
2.3.2.2. Requirements for the Issuance of Certificate of Competence

The Council of Ministers Regulation on the Licensing and Supervision of Health Services

Institutions (Council of Ministers Regulation No. 174/1994) is the most relevant law in Ethiopia

*! See Kiera Walshe, supra n. 28: 275.
32 Proclamation No. 661/2009, Article 2 (24).
> Ibid, Article 41 (1).
* Ibid, Article 47 (3).
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towards the licensing of medical institutions. According to this regulation the power to issue
license is given to the Ministry of Health or the Health Bureau of National/Regional self-
governments depending on the nature of medical institutions™. Specifically, the Ministry of
Health has the power to issue license for hospitals, radiological diagnostic centers and for any
health institutions run by foreign organizations or by foreign investors, while health bureaus of
the national/regional self governments retain the power to issue license for health centers, clinics

and clinical diagnostic centers operated by domestic organizations and domestic investors™®.

As it has been discussed above, any organ with juridical personality desiring to establish or
operate a health service institutions is required to obtain a license tor the appropriate licensing
authority. In order to get the license, the person shall submit, to the licensing authority, an
application which contains the necessary information’’. In this regard, the directives issued by
the Ministry of Health to implement Regulation No. 174/1994, provides information as to the

minimum requirements to be met by each level of medical service institutions.

The licensing authority. upon examining the application submitted to it in line with the standards
set by the country, may issue license or rejects the application™. If the licensing authority issues
the license, the concerned health service provider shall renew the license every year up on

payment of appropriate fees™.
2.3.2.3. Suspension and Cancelation of Institutional License

Issuance of institutional license for health services institutions is conditional up on different
obligations or duties. If the licensed institution failed to observe these obligations, the licensing
authority may suspend, or at times may even cancel the license depending on the type of offence

the institution found committed.

> TGE, Licensing and Supervision of Health Service Institutions Council of Ministers Regulation No. 174/1994;
Negarit Gazeta, Addis Ababa, 53™ Year, No. 66, ADDIS ABABA 16" February 1994.(here in after cited as
Regulation No. 174/1994)
*® Ibid, Article 3(1) and (2).
7 Ibid, Article 5(1).
* Ibid, Article 5 (1) and (2).
** Ibid, Article 8(1).
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A. Grounds of Suspension: pursuant to Article 11 of regulation No. 174/1994, the licensing
authority may suspend the license of medical institutions until such time as the

shortcomings are corrected, on the basis of the following grounds:
v" Where it fails to observe medical ethics;

v" Where it renders medical services beyond the scope for which the license is

obtained;

v Where it allows a practitioner, who is not registered, or who has been suspended.

or who is addicted to alcohol or drug. to work within its confines;

v' Where it fails to observe laws, regulations and directives relating to health

Services; or

v' Where it fails to submit, accurately and on time, information required by

Regulation No. 174/1994 and directives issued for its implementation.

B. Grounds of Cancellation: according to Article 12 of Regulation No. 174/1994, the

licensing authority may cancel the license of medical institutions, where;
v’ the license is proved to have been obtained by submitting false information;

v’ the faults referred to in the suspension of license have been committed for the

second time or more repeatedly depending on their gravity;
v" the license is found transferred to another person;
v The license has not been renewed as required by the law.
2.3.3. Enforcement of Regulations

Regulatory rules and legislations are meant to be enforced. In most instances, government bodies

take the responsibility of ensuring the enforcement of these regulations. However, it was
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increasingly recognized that it was difficult to give assurance that organizations were complying

with the set of rules and regulations applied to them®,

In Ethiopia, different organs of the government could be mentioned in the regulation of the
health sector. These includes, but not restricted to the Ministry of Health, the Health
Professionals Council, the Ethiopian Food, Medicine and Health Care Administration and

Control Authority and the Health Bureau of National/Regional self-governments.

In the field of health care, the opening up of the health sector to the private investors in the post
1991 period has resulted the proliferation of a significant number of private health institutions in
Ethiopia. This in turn brings the need for governmental oversight to ensure citizens will not be
harmed, exposed to hazards, or at risk of injury. Consequently, the government has established
its own regulatory schemes to regulate for-profit health institution in particular and others in
general. However, it is too often noted that the enforcement of such regulations is an expensive

activity in poor countries like Ethiopia.

see Ellje Scrivens, supra n. 25:33
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CHAPTER THREE

3. MEDICAL MALPRACTICE AND NEGLIGENCE

This chapter aims to explore the rules of medical malpractice and negligence in general, and their

treatment under the relevant Ethiopian Jaws.

At the very outset, it has to be made clear that medical treatment too often requires invasion of
the patient’s body. As such, though medical treatment is undertaken for positive purpose, the
patient may find himself in a state of health less than that which ought to have been achieved
after treatment. Stated differently. sometimes the treatment intended to cure the patient might

bring risks that is additional to his underlying illness.

There are two popular approaches used by nations to provide compensation for patients who are
injured by medical malpractice and negligence: “fault™ approach, and the ‘No-fault” approach.
The “fault™ approach requires the existence of fault on the part of the physician or health
institutions to award compensation for injured patients. On the other hand, the “no-fault”
approach deals about the appropriate compensation that should be awarded to the injured patient

regardless of the existence of fault on the side of the physician or health institutions.

Negligence and malpractice, in general, fall under the legal division of tort law which essentially
concerns legal wrohgs committed by one person against another person or against the property of
another person. In the context of medical or hospital contracts which require physicians and
medical institutions due care and diligence, medical negligence or malpractice may also be
considered as breach of contractual duty. Hence, medical negligence or malpractice may be
treated under the law of contract or tort depending on the legal rules and policy preferences of
countries. Before directly addressing the tort and contract aspects of the two terms, it would be
better first to have a brief discussion on the fierce distinction between the term “negligence” and

“malpractice” even though they are often used interchangeably.
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3.1. Negligence

Negligence is a broad term that represents conducts lacking in due care. It may also denote doing
something unreasonably in deviation from the standards of care. The reasonableness of the

conduct is determined by what a similarly situated person would do.

In the context of health professionals and entities, negligence in essence says that something bad
happened that the health professional did it, and based on training, knowledge and experience,
the physician should have known that®’. As such, it does not suggest that the physician did

something intentionally or on purpose.
3.2. Malpractice

In simple terms, malpractice is negligence on the part of professional per501162. [t may also be
defined as the failure of a professional person to act in accordance with the prevailing
professional standards or the failure to foresee consequences that a professional person, having
the necessary skills and education should foresee®™. Given that, malpractice is a more specific
term and looks at a professional standard of care as well as the professional status of the care

giver.

In general, the foregoing definition asserts that a person liable for malpractice must be a
professional. Thus, when a health professional lacks due care in the provision of medical services
in accordance with the prevailing health care standards, the act might constitute the so called

medical malpractice.

The foregoing discussion on the distinction between negligence and malpractice is important to
establish liability as different level of diligence is expected from professionals and non-

professionals. However, the same act may form the basis for negligence or malpractice.

°' william T. Choctaw. Avoiding Medical Malpractice: A Physician’s Guide to the Law, Springer, Los Angeles,
2008, p 26.

2 See Ginny W. Guido, supra n. 32:67.

* Ibid.
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Act

Professional Non professional

Malpractice/negligence Negligence

Fig. 3.1. The relationship between negligence and malpractice

3.3. Establishing Medical Malpractice or Negligence

As a result of faulty treatment by the physician and/or health institution, the patient might suffer
an avoidable harm. This faulty treatment has the potential to bring the liability of physicians
and/or health institutions. The patient plaintiff, however, need to construct certain elements to

establish a successful medical malpractice or negligence claim.

As pointed out above the relationship between the patient and the physician/health institution
might be either of tort or contract. Consequently, establishing claims based on the regime of trot
and contract is not the same. However, the following elements are considered as crucial in most

jurisdictions depending on the type of relationship which results the faulty treatment®:

% Some jurisdictions introduced the doctrine of “Res Ipsa Loquitor” meaning “the thing speaks for itself.” This
doctrine allows the negligence of cause of actions in medical malpractices without requiring the fulfillment of the
elements of malpractice/negligence provided above. The most typical example for the courts to allow this doctrine
include those in which a foreign object has been left in the patient during surgery: infection was caused by unsterile
instruments; burns occurred during surgery; or a surgical procedure was performed on the wrong limb or part of the
body. Id. p 76.
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» The Duty owed the patient;
» Breach of the duty owed the patient;
» Causation; and

» Damages.

3.3.1. Duty Owed the Patient

Duty owed the patient has frequently been defined to mean the applicable standards of health
care. Standards of health care in turn are referenced in medical malpractice or negligence cases

against health professionals to prove that they breached the duty of care owed the patient.

In simple terms the duty owed the patient under medical malpractice or negligence claims refers
to the minimum accepted standards of health care. Whenever, medical institutions or health
professionals render medical service, they are expected to obey these minimum standards of
care. When the quality of care rendered by a particular professional is below the minimum
accepted standards of care, and causes injury or inconvenience up on third parties, the injured
party may sue the professional or the institution for lack of diligence. As such, standards of care

are the key instruments by which the quality of care is measured®®.

It is noted that the term “standards of care” actually comes from a legal setting, not a medical
setting. This makes an apparent distinction between the legal and medical standards of care.
Medical standards of care refer to the type and level of medical care required in specific
circumstances by professional horms, accreditation or other requirements®®. On the other hand,
legal standards of care imply the amount of skill that a medical practitioner should exercise in
particular circumstances based on reasonable and common practice.®’ The former provides the

minimum acceptable standard of care or the level or degree of quality considered adequate by a

“Some literatures make a distinction between the term standard and criteria. One author defined criteria as an
attribute of structure, process, or outcome that is used to draw an inference about quality. For instance, in the health
care context, criteria of structure could be the staffing of the intensive care unit; a criterion of process could be
whether or not blood transfusion has been used during surgery; and a criterion of outcome could be case fatality. On
the other hand, he defines the term standard as to mean a specified quantitative measure of magnitude or frequency
that specifies what is good or less so. See Avedis Donabedian, An introduction to Quality Assurance in Health Care,
(ed. Rashid Bashshur), Oxford University Press, Oxford, 2003, p 60.

= 10M, Crisis standards of Care: Summary of a Workshop Series, The National Academies Press, Washington DC.,
2010, P 55.

7 Ibid.
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specific profession. In the context of medical practice, the legal standards of care refer to the

minimum quality of medical service that a medical professional delivered to the patient.
3.3.1.1. Establishing Health Care Standards

Normally, [health service] standards of care may be established in a variety of ways. Based on
he institution in which they are published, standards of care could be generally classified in to
wo: internal and external standards of care®®. Internally set standards of care refer to those
standards established by individual medical institutions. Externally set standards, on the other

1and. constitutes those standards set by government agencies, professional organizations. and
69

specialty practice groups like nurses associations or medical doctors associations

“xternally set standards are different from internal standards of care because they are above

ndividual physicians and single medical institutions. In most instances externally set standards
. . | ~ 70 = ~ . . .

esembles with national standards of care”. Medical professionals. however, are responsible for

both categories of standards.

On the other hand, based on the geographical area in which they are meant to apply, standards of
are in the health service sector could also be classified in to two: national and local standards of

Aare.

A. National Standards of Care: National standards of care illustrate the average degree of
care, skill and diligence exercised by the medical community across the nation. National
standards make no distinction between medical services rendered in different levels. For
instance, a physician practicing rﬁedicine in remote rural area is expected to meet the

same minimum standards of care with that of a physician practicing in large urban areas.

The trend today is toward national standards of health care. There are two reasons that
support the adoption of national standards of health care. First, all patients have the right

to quality health care, whether they are in a small community or in big urban cities.

Ginny W. Guido, supra n. 32: 54
2. §5.
p. 56
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Second, with the advent of Information Communication Technology, it is possible to

disseminate the same information to all areas with health care delivery systems’'.

B. Local Rules: based on the locality rule standards of health care will be viewed from the
perspective of care within a given geographic area or a “similar community.”” Put it
differently, the skill, care, and diligence of members of the profession is assessed and
evaluated within that specific geographic area. For instance, if a local standard of care is
formulated for urban areas in Ethiopia. physicians or health institutions in rural setting

are not bound to meet the same standards of health care.

In Ethiopia, almost all standards of care fall under the category of national standards of care, As
such, the law presumes the same quality of health care in urban and remote rural areas. However,
studies show that there is an apparent difference in the quality of service rendered by different
medical institutions based on the geographic area they situated and their organizational form. For
instance, the study conducted by the US AID revealed that the distinction between for-profit and
not-for-profit medical institutions has impacted patient’s expectation of the quality of service

rendered by those institutions’”,

Generally, the duty of care to be established in medical malpractice claims has two important
aspects: a) it must first be shown that a duty was indeed owed the patient, and b) the scope of the

duty must be proven.

» Showing the existence of duty owed the patient: In most malpractice claims showing
the existence of duty owed the patient is not a difficult task. The health care relationships
discussed in the previous section are very critical in this regard. For instance, the
physician-patient,  physician-health institutions, and patient-health  institutions
relationships created through contract or implied terms potentially form the duty owed

concept.

' The availability of communication facilities, however, are very much dependent upon the level of economic

development of countries. See Id. 58.

" Ibid. p. 58.

" USAID, Assessing the Roe of the Private Health Sector in HIV/AIDS Service Delivery in Ethiopia, 2009, p. 17
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~ The scope of duty owed the patient/the duty to provide a standard care: showing the
standards of care to be delivered is the benchmark to determine whether or not a health
professional or/and health institution undertakes its activities as provided by the set of

standards made for that specific sort of medical treatment.

In countries like Ethiopia where the judges are generalists in the field of law, the court
would not be in a position to determine the adequate quality of care that should be
rendered in a certain medical treatment. As such, the standards of care ruling in medical
malpractice cases did not set firm quality standards; rather, it set forth a system for

5 e - . . . .. 4
retrospectively determining the quality of a given physician care’.

The most important element in this regard comes in how the standard of care is
determined. In medical malpractice cases the standards of care is the degree of care that a
reasonable physician would exercise in the circumstances. Judges in civil courts are not
doctors, so they are not ordinarily able to evaluate whether the physician conduct met that
standard of care without hearing evidence from the person in the medical profession.
Given that, a medical malpractice case almost always requires expert testimony from
health professionals. The expert testimony is supposed to explain what physicians expect
other physicians to do in similar circumstances. Stated differently, the determination of
the adequate standards of care in medical malpractice case took a reasonable-physician
standard of care as a reference. Details of the testimony given by expert witness will be

discussed on chapter five of this thesis.
3.3.1.2. Crisis Standards of Care

There are certain circumstances by which fulfilling the minimum standards of care become
difficult. In times of emergency. for instance, the ordinary local or national standards of health
care might fall beyond the actual emergency relief measures. Taking in to account the unique
situation of emergencies, some states provide a separate “crisis standards of care” that subtracts
medical professionals and institutions from the liability resulted by the delivery of medical

services below the quality set by the ordinary standards of health care. Stated differently,

" Neal C. Hogan; Law and Society, Unhealed Wounds: Medical Malpractice in the Twentieth Century; (edited by
Eric Rise); LFB Scholarly Publishing PLC; New York 2003, p. 14
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outlining standards of care clearly helps jurisdiction to limit medical malpractice liability during

. . 75
emergency situations .

[t is noted that crisis standards of care by and large immunize ordinary act of negligence while
not immunizing gross negligence or willful disregard of standards of care’®. A disagreement
abounds concerning this exclusion of gross negligence and willful disregard of standards of care
from the immunity clause provides by “crisis standards of care.” Some viewed the exclusion as a
drawback as it puts limits on emergency activities. On the other hand, some contends that the
exclusion is a creative approach to the issue as it discourages harmful behaviors and protects

patients from those who do not act in good faith during emergencies.

In Ethiopia, any health professional shall be required to render emergency medical treatment
within the scope of his professional practice’’. Where a health professional is not capable of
providing the necessary emergency medical treatments in accordance with the health institution’s
standard. the law requires him to immediately refer the patient, in accordance with the referral
system to an appropriate health institution which is capable of providing the necessary

7
treatment 8.

It doesn’t seem that the emergency situation that the law refers is the mass emergency situations
that may arise during disasters and crisis, even if considered to be so; the requirement of the law
to maintain the institution’s ordinary standards of care during emergency treatment is a bit
absurd for emergency care during disasters and crisis. As such, the foregoing provisions are

implicit expressions of the absence of emergency or crisis standards of care in Ethiopia.

This issue can make health care providers uncertain about the legal liabilities that may emerge

during emergencies and crisis. The uncertainties in turn may result unwillingness of medical

”* South Carolina, for instance, has certain legal rules that limit legal liabilities during emergencies. These include;
a) Emergency Health Power Act (44-5-570(c) (1): * any health care provider appointed by [the south Carolina
Department of health & Environment control]... must not be held liable for civil damages as a result of medical
care... unless the damages result from... circumstances demonstrating a reckless disregard for the consequences.” b)
Medical Malpractice Act (38-79-30): ( Volunteer (non-Compensated) health care provider... not liable for any civil
damage for any act or omission resulting from the rendering of the (medical)services unless... act or omission was
the result of ... gross negligence or willful misconduct. See IOM, supra n. 66: 54.
" Ibid.
7 Proclamation No. 661/2009, Article 38(1).
™ Ibid, Article 38 (2),
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professionals and institution to act during emergencies. Hence, solving the legal liability issues
related with medical malpractices during emergencies should be dealt in clear terms, so that all
stakeholders become willing to participate in emergency reliet measures. Besides, if the legal
issues are not dealt explicitly, there will not be a sound ground to disregard the national and local

standards of health care for the medical malpractices during emergencies.

In order to build quality and competent health care system. drawing standards of care that sets
out a minimum level of expertise is very much desired as it serves multiple purposes. First, it
enables the health care recipient the knowledge to avoid a substandard care. Second. it gives
guidance to the health care providers to provide a medical service that meets at least the
minimum standard. Third, it also serves courts in the adjudication of medical malpractice cases.
In the later case, patient plaintiff often sues medical institutions and professional for the breach
of certain duty. In order for the court to determine the breach of a duty by the medical
professional, it needs certain references like “standards of care™ which is accepted by the

profession as a reasonable and average quality of care.
3.3.2. The Breach of Duty

Once duty owed to the patient is established, the next question is whether the health professional
breached that duty. Of course, the essence of a successful malpractice case is for the patient
plaintiff to prove that the physician has breached his duty of care owed the patient. The test used
to establish such breach is whether the health professional or/and institution has acted in
accordance with a practice accepted as proper by a responsible body of medical men skilled in

that particular art’”.

Normally, breaches one’s duty is to act below the standards of care. In this regard, Jonathan

Herring has written the following:

™ See Jonathan Herring, supran. 31: 106.
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“.the question is not whether the defendant was acting in the ideal way but that their
actions were above the minimum acceptable practice. Therefore, even if it is shown that
the professional made a misdiagnosis, this does not mean it was negl f'gem.'y” "

In medical malpractice cases the breach of duty is established by the production of documentary
evidences and testimony of witnesses. The witness appeared before the court could be an expert
or a lay witness. Lay witness is important to establish facts at the trial level, by simply defining
what happened since he has direct connection with the case in controversym. Specifically. the lay

- . . . P 2
witness is allowed to testify only to facts and may not draw conclusions or form OmeOHSS'.

On the other hand, the second type of witness, the expert witness, is required to explain highly
specialized opinion to the court™. Expert witness is often involved in court proceedings, if the
case has elements special to a certain profession, the determination of which is beyond the
common knowledge of the parties or the judge. Expert witnesses might not have direct

connection with the case in controversy, unlike lay witnesses.

In medical malpractice and negligence cases, the importance of expert witness is paramount.
Patient plaintiffs and judges in the judicial system are not familiar with sophisticated health care
procedures to establish the breach of duty by medical professionals and/or medical institutions.
Consequently, when medical malpractice claims brought before the court, judges seek expert’s
assistance to determine the breach of certain professional duty. The testimony is often related
with the prevailing standards, the adherence to which ensures quality, competent health care.
Thus, standards of care in medical services are determined for the judicial system by expert

witnesses.

In most medical malpractice cases, expert witness is needed to testify that the acts or omissions

of the defendant fell below medical standards or were unreasonable under the circumstances®”.

* Ibid.

81 See Ginny W. Guido, supra n. 32: 44

% Ibid.

% Ibid.

8 Avedis Donabedian, An Introduction to Quality Assurance in Health Care; (edited by Rashid Bashur), Oxford
University Press, New York, 2003, p.75.
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This testimony usually helps the court to construct whether the acts of a medical professional

deviated from those standards and whether deviation caused the patient plaintiff’s injury™.

Stated differently. courts too often establish the breach of duty owed the patient by the testimony
of expert witnesses who has the knowledge and experience in the same clinical area. The expert
witness will be asked to review the case and determine the level of standard of care taken by the
defendant in a medical malpractice suit®. The following few points should at least be considered

in the determination of breach of duty owed the patientm;
> A health professional is to be judged on the state of knowledge at the time of the incident:

The defendant’s course of action was approved of by a responsible body of medical

Y

opinion that was enough to show that there was no negligence. It does not need to be a

substantial body of opinion;

> The standard of care a professional is expected to exercise is that of those in the specialty
or profession involved. For instance, a general practitioner is to be assessed by the skills

expected of a general practitioner not a specialist consultant; and

» The situation in which health professionals find themselves has to be taken in to account.
For instance, emergency situations.

3.3.3. Causation

Showing causation in medical malpractice cases refers to the link that may exist between the
unreasonable action of the health professional and the patient’s injury. To be successful in a
malpractice claim patient plaintiff must show that the unreasonable action of the physician was

the actual and proximate cause of the patient’s injury.

Causation could be subdivided in to two: a) cause-in-fact, and b) proximate cause™.

A. Cause-in-fact: it refers that the breach of duty owed caused the injury.

* Ibid.
8 See William T. Choctaw, supra n. 61: 20.
%See Jonathan Herring, supran.31: 106-110
%See Ginny W. Guido, supra n.32: 69.
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Breach of Duty

(For instance, incorrectly
administrated medication.)

uoijesne)

Injury

(The patient suffers an injury which
is the direct consequence of the
medication.)

There are certain established tests used frequently to determine ‘cause-in-fact.” These
include the ‘but-for test’. the substantial factor test, and the alternate cause approach.
First, the “but-for test” aims to answer the question if the act or omission of a health

professional is a direct cause of the injury or harm sustained by the patientgg.

Second. the substantial factor test developed to determine cause-in-fact when several
factors or causes occur to bring about a given injurygo. It is important to note that the
“but-for test” is inadequate if the injury is the result of several possible causes. As such,
the substantial factor test is used to establish a causal link between actions and, injury by
asking whether or not the defendant’s act or omission was a substantial factor in causing

the ultimate harm or injury. If the answer is in the affirmative, then there is cause-in-fact.

Finally, the alternate cause approach deals with the problem in which two or more

ersons have been accused of ne licence”'. According to this approach the plaintiff must
p gig g pPp P

% Would the injury have occurred, but for the act or omission by the defendant is the question that this test tries to
answer. See id. p 70.

* 1d.p. 7.
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the basis for medical malpractice claims, the significance of establishing the final outcome or

injury is paramount.

Conduct Outcome Liability
1 No negligencéu“ Satisfactory outcome No legitimate liability
2 No negligence Bad outcome No legitimate liability
3 Negligence Satisfactory outcome No legitimate liability |
- Negligence Bad outcome Legitimate liability

Table 3.1. The impact of injuries to establish the liability of physicians or medical institutions

under tort rules

Even though the foregoing combinations demonstrated in the table essentially reflects the rule of
tort law, mutatitmutandis, they could also be used in the case of medical malpractice claims
arising out of contract. As has been discussed in the previous chapter, medical negligence or
malpractice in tort law is equivalent to the breach of contractual duties in contract law regime.
As such, breach pf contractual duties or non-performance by the medical professional and/or
institutions and its outcome is vital for patient plaintiffs to establish legitimate claims in the court
of law. For instance, a certain medical treatment rendered by a particular medical institution or
physician may have a bad outcome even though there is no breach of contractual duty on the part
of the institution or physician. The same bad outcome might be resulted when the institution or
the physician failed to discharge his contractual duties. The following table summarizes some
combinations of conduct and outcome on the liability of medical institutions or physicians for

medical treatments arising out of contract.
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Conduct

Outcome

No breach of contractual duty

No breach of contractual duty

Breach of contractual duty

Bad outcome

Satisfactory outcome

Satisfactory outcome

Liability

No legitimate liability

e
No legitimate liability

No legitimate liability

Breach of contractual duty

Bad outcome

e =
Legitimate liability

*3 o gy : :
1£ the physician or the medical institution guarantees the success of its medical treatment, there

M gy be the possibility to establish legitimate liability under the same combination.

*== Asicle 2647 and 2651 of the 1960 Civil Code of Ethiopia require damage on the part of the

D= tient to establish the liability of physicians and medical institutions.

T =l 3.2. The impact of injuries to establish the liability of physicians or medical institutions

Cxander contract law regime
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CHAPTER FOUR

4. Liabilities of Health Institutions in General

PREVIEW

Patients too often approach medical institutions for medical treatment. The
medical institutions may be either public institutions (run by the government) or
private and/or charitable in nature. Regardless of the nature of medical
institutions, where something goes wrong. the injured patient may be disposed to
regard himself as the victim of a fault perpetrated by a given medical institution or

a doctor practicing within it.

This chapter deals about the civil liability issues surrounding medical institutions in general.
Specifically, the liability of medical institutions in contract and tort will be the prime focus of the

discussion.

Historically, hospitals were considered to be charitable institutions, unaccountable for the service
rendered”. Two teasons were forwarded to support the charitable immunity of medical
institutions. First, if the money contributed for charity used to pay claims for medical
malpractices, it might have the effect of discouraging donors from additional contribution to
charities. Second, charity recipients waived their right to recover damage since their medical

services were rendered gratuitously”®,

Eventually, with the commercialization of medical practice and changes in the nature of medical

institutions, the charitable immunity of hospitals started to be abolished even in countries like US

’* Earlene P. Weiner, Independent Duty of a Hospital to prevent Physicians Malpractice, 15 ARIZ. L. REV. 953,
954 (1973)

% Note, Theories for imposing liability upon Hospitals for Medical Malpractice: Ostensible Agency and Corporate
Liability, 11 Wm. Mitchell L. Rev. 561, 568 (1983)
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and UK where the doctrine was very prevalent’'. Consequently, the resurgence of different rules
to establish the liability of medical institutions for medical malpractices was witnessed up on the

death of charitable immunity.

[n so far as the legal rules that apply between the relationship between injured patients and
medical institutions concerned the rules of tort and contract are very common’®. A contractual
liability refers to the liability of a person that arose from the breach of an obligation created
through contractual relationships between parties. Tort liabilities, on the other hand, represents a

legal wrongs in which responsibility for damages may arise.

With respect to claims in general, and medical malpractice claims in particular, the rules of tort

and contracts enjoy a fierce distinction. As Tony Weir has written®?:

“human good, for which the law exists, depends upon the maintenance and
development of human goods- life. health, property. and wealth... to ensure their
maintenance we have the law of tort, and to promote their development we have the law
of contract. Contract is productive, tort law is protective. In other words, torifeasors are

i}

typically liable for making things worse, contractors for not making them better ...

As indicated above, the civil liability of medical institutions involving the alleged default of a
health professional or medical institution fall within the framework of contractual and tortuous
dimensions. As will be discussed in the subsequent sections, there is significant difference in the
position of countries to establish the liability of medical institutions for injuries occurring within
their confines. Some countries prefer tort provisions or doctrines to establish medical malpractice
actions against medical institutions. Others, on the other hand, favor contract law over tort. This
distinction concerns the source of the relevant law in the liability of medical institutions. As
such, details of the discussion regarding the liability of medical institutions in tort and contract

follow.

* Ibid.
*See Marc Stauch, supran. 1: 7
” Ibid.
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4.1. Liability of Medical institutions in Tort

Tort rules as a primary rule of medical malpractices actions against medical institutions is
g <100 ! . . .

common in common law countries . These rules require no contractual relationship between

the patient and the health institutions to hold the institution liable for medical negligence or

malpractices.

There are different schemes of tortuous liabilities recognized in a number of jurisdictions. These
include interalia: fault liability, strict liability and no fault liability'(“. In broader terms the no
fault liability scheme usually refers to the liability of a given person for the acts or omissions of
another person that entails damage to third parties. In the context of medical institution, the no
fault liability which is commonly cited as “vicarious liability” refers to the liability of medical

institutions for a wrongful act or omission of their employee nurses and physicians'**.

The application of the rule of vicarious liability, however. depends on the satisfaction of certain
tests. First, there has to be certain kind of relationship between the person who causes an injury
and the person who assumes the responsibility of compensating the injured party. In this regard,
there are a variety of relationships in different legal systems that may serve as basis for the rule
of vicarious liability'”. The liability of employer for the wrongdoing of his/her employee is the
most commonly raised instance of vicarious liability.

b

However, it is important to note that vicarious liability does not exonerate the employee from
the scope of liability, but adds employers to the option of plaintiffs. Put it differently, the
plaintiff or the injured party may sue the employer directly for the wrongdoing of the employee,

or he may sue both the employer and employee jointly in order to recover the damages.

100 Ibid.

"' Fault liability dictates the need to proof the existence of fault to claim compensation, while strict liability only
requires failure to meet a required standard of law without a need to show that the defendant was at fault. See Chris
Turner, & Sue Hodge, Unlocking Torts, 2" ed.. Hoddoer Arnold, UK. 2007. pp. 12-13.

192 Clair G. Combs, Hospital Vicarious Liability for the Negligence of Independent Contractors and Staff
Physicians: Criticisms of Ostensible Agency Doctrine in Ohio, 56 U. Cin. L. Rev 711, 711(1987-1988)

"% In the Ethiopian case, a person relationship with a minor child, employer-employee relationships, authors’
relationship with an editor, and agent-principal relationships could be meptiaged, among others as basis for the rule

of vicarious liability.
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The liability of the employer is generally appropriate where there is a significant connection
between the creation or enhancement of a risk and the wrong that results there-from, even if
unrelated to the employer’s desire'™. Hence, any form of connections and relations to the
employment enterprise will not suffice to invoke vicarious liability. In principle, employers or
principals, for instance, are not vicariously liable for the tortuous acts of independent contractors

though they have an apparent relationship with the hiring enterprise.

Second, the tort alleged to be committed by the employee has to be during the discharge of duties
with the relationship in questionsmj. Since the rule of vicarious liability imposes liability on the
“innocent employer,” the liability is strictly limited and the employer will only be liable for those

torts committed while the employee is in the course of the employment.

It is not a simple task for courts to determine what is and is not in the course of employment. In
most instances a wrongful act that has been authorized by the employer; or an act that , while
authorized. was carried out in unauthorized way has appeared to be a suggested test for conducts

‘in the course of employmentmﬁ.’

This rule of “vicarious liability” is an exception to the general rule of extra-contractual liability
where a given plaintiff resorts against an “innocent defendant.” In this regard, there are a number
of theoretical justifications for the imposition of vicarious liability on employers/medical

institutions. The following could be mentioned as reasons for the development of the doctrine;

» It is increasingly likely to be efficient. Consider for instance, the situation when
employees are insolvent but employers are not. Under such circumstances the absence of
vicarious liability results personal liability which gives insolvent employees insufficient

incentives to take care, since they lack the wealth to pay tort damagesm.

194 paul T. Rose, The Evolution of Vicarious Liability in Tort in respect of Deliberate Wrongdoing, 9Journal of
Personal Injury Law 179, 182(2009)
1055 A . Jolowicz, Winfield and Jelewicz on Tort; 9" ed.. Sweet and Maxwell; UK, 1971, p 527,
19 The vicarious liability of employers for the wrongful act that has been authorized by him is self-explanatory.
However, his liability for an act that has been authorized but carried out in an unauthorized way seems a bit rough.
The significant point is that the employee is actually still engaged in the work for which he/she is employed and the
tort arises out of this work. See Chris turner and Paul Hodges, supra n. 101: 522-3. For further discussion regarding
torts committed outside of the course of employment, see infra text accompanying note 527-30.
107 Reinjer H. Kraakman, Vicarious and Corporate Civil Liability; 1999, p 670.
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It provides a just and practical remedy for the resulted harm

. With this, the employer
puts in to the community an enterprise which carries with it certain risks. According to
the rule of vicarious liability, it is fair that the person/employer who creates a risk bears
the loss when those risks materializes and causes injury to a member of the public despite

the employer’s reasonable efforts'™”.

It is believed to contribute in the deterrence of future harm. By this, if the employer
assumes the responsibility for the employee’s act or omission which resulted harm, even
when the employer is not negligent, then it may have a deterrent effect by putting the
employer in a position to take all precautionary measures in the hiring and supervising its
staff. Put it differently, the employer is supposed to hire, fire, and discipline its staff. If
employees are either careless or prone to causing harm, the employer needs to do

something about it, ultimately to the extent of dismissing staff.

The employee is supposed to render service to his’her employver by accepting certain
instructions and commands. Had the employer not employed others to do the work, he
was supposed to carry the work out by himself. Consequently, he should not escape from
the liabilities emanated from the acts and omissions in the discharge of employment

duties.

The risk bearing ability of employers/principals over employees could be another
addition to the rule of vicarious liability. It is not odd to assume that the
employers/principals are financially in a better position and thereby, with a least

disturbance to themselves and their family, are able to satisfy the claims of the victim''".

The theoretical justifications of vicarious liability mentioned here in above towards the liability
of medical institutions for medical injuries caused by their staff health professionals is basically
emanated from the control/supervision which is expected to be exercised by institutions.

However, the practice of medicine, by its nature, requires a high level of skill and specialization

"% See Paul T. Rose, supran. 104: 182
109y,
Ibid.

Desalegn Mesfin, The Doctrine of the Respondent Superior Under Ethiopian Civil Law; Research Paper in

Fulfillment of the Requirement for the Degree of Bachelor of Laws at the Faculty of Law. AAU (unpublished),
1986, p 71.
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that hospitals’ administrators could not easily control the acts of medical professionals.
Accordingly, in the early times there was a difficulty to impose the doctrine of vicarious liability
upon medical institutions even if the medical malpractice is committed by a salaried physician.
In discussing this issue and the viability of the doctrine of vicarious liability on medical

institutions, one author has stated:

When applying the doctrine of [vicarious liability] to the hospital-physician relationship it is
important to recognize that the mraditional “right of control test” is unworkable. Central to the
control test is the master’s [employer's] right of physical control over the details of the servant's
[employee's] work. The lay board of directors or lay administrators of hospitals obviously do not
exercise any control over the medical treatment rendered by physicians.... Moreover, it would be
a violation of most state medical practices acts for directors to attempt to exercise such control.
Thus although courts still frame the issue in lerms of the right of control, they necessarily ignore

it whenever they hold a hospital liable for the malpractice of a physicicmm

Besides. there was a tendency of viewing the activities of medical professionals in to
administrative and medical to determine the liability of medical in’stitutions for its employees.
By this, medical institutions were liable to the torts of their employee physicians and nurses, if
the alleged conduct is administrative''>. Most jurisdictions abandoned this administrative-
medical act distinction towards the liability of medical institutions due to the difficulty of

drawing a clear line between the two.

Generally, in some countries like US and UK, medical institutions which used to enjoy tort
immunity were highly frustrated by the rule of vicarious liability for the negligence of its
employees and started to devise a new arrangement to escape liability. Accordingly, they have
entered in to a contract with non-employee physicians to supply medical services. This deliberate
arrangement reduces medical institutions’ liabilities for negligent treatment attributed to medical
professionals working as independent contractors. This in turn reduced the probability of
indemnification claimed by injured patients. This factor coupled with the virtual metamorphosis

of the hospitals’ role in the provision of medical services witnessed in some jurisdictions after

" comment, The Hospital- Physician Relationships: Hospital Responsibility for Malpractice of Physicians;
S0WASH. L. Rev. 385, 392(1975)

2 {Jpnless we consider medical institutions as facilities where nurses and’ physicians practice, the medical-
administrative distinction to impose liability gives no sense.
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mid 20™ century, has resulted a concurrent increase in hospitals’ responsibility and in the
" 5 s g[8 . ; ¥ % : .

potential for liability’". In this regard the doctrine of “ostensible agency” and “corporate

negligence™ could be mentioned as additions to the regime of medical institutions’ liability for

medical malpractices.
4.1.1. The Doctrine of Ostensible Agency

An ostensible or apparent agency is one form of agency relationship imposed by the law. In
simple terms. the doctrine of ostensible agency could be defined as the situation of a person who
represents that another is his servant or agent and thereby causes a third person justifiably to rely
upon the care or skill of such apparent agent''*, If a person appearing to be a servant causes harm
against third party, the person assumed to be represented by “the apparent agent” will be liable to

third parties as if there is agency relationship'".

The determinative issues necessary to establish ostensible agency includes: a) whether the entity,
through its acts created the appearance that an agency relationship existed between the entity and

the alleged agent: and b) whether third parties reasonably relied upon that appearance''®,

Unlike the rule of vicarious liability, the actual control of principals or employers over
employees does not matter for the application of ostensible agency-what matters is the

appearance of the relationship between the entity and the person claimed to be an agent.

In relation to medical malpractice claims, the doctrine of ostensible agency might be raised by
patient-plaintiff against medical institutions when physicians cause injury. In general,
establishing an ostensible agency case against medical institutions requires the existence of
certain essential elements. First, it requires that the patient reasonably believes that a non-
employee or an independent contractor physician is an employee of the institution.l Second, the

patient’s belief has to be generated by some act or omission of the medical institution that led

"SJudith M. Kinney, Tort Law-Expansion of Hospital Liability under the Doctrine of “Corporate Negligence”-

Thompson V. Nason Hospital, 591 A. 2d 703 (pa. 1991.), 65 Tample L. Rev. 787. 787 (1992).
" Earlene P. Weiner . Managed Health Care: HMO Corporate Liability, Independent Contractors, and the
Ostensible Agency Doctrine, 15 Journal of Corp. L. 535, 546 (1989-1990).
3.

Ibid.
"'® Keith Phoenix, & Anne L. Schlueter, Hospital Liability for the Acts of Independent Contractors: The Ostensible
Agency Doctrine, 30 St. Louis U. L. J. 875, 879 (1986)
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him to believe the physician was an employee. Third, the medical services rendered should

. . - 5 5 3 g . . 117
constitute inherent functions of medical institutions

Stated differently, to get compensation on the basis of this theory, the patient is only required to
show an actual belief in his side that the physician was an employee of the hospital and that he

sought the physician’s care based on that belief'®.

It is noteworthy that the doctrine of ostensible agency is frequently cited if the physician who
causes an injury is not an employee, but has certain kind of relationship with the medical
institutions. Independent contractors. for instance, are not employees and there by medical
institutions won’t be vicariously liable for the medical malpractice of those persons. The absence
of the principals’ control over the activities of independent contractor is the prime reason for the
exclusion. However, such institutions might be liable to the conduct of independent contractor
physician on the basis of ostensible agency as long as the patient-plaintiff show the fulfillment of

i 6]
the tests provided above'"”.

The adoption of the doctrine of ostensible agency in the context of medical institutions is
basically attributed to the sophisticated set up of modern medical institutions. It is apparent that
modern medical institutions are quite different from their predecessor of long ago. As has been
discussed in the first section of this chapter, in the mid 20" century medical institutions become
more than the provider of bed and board for patients. In most societies these modern set up of
medical institution creates a likelihood that patients will look to the entity rather than the
individual physician for care'?’. Moreover, medical institutions today present themselves as fully
fledged service providers to their patients or consumers. Thus, the fact that a physician is an

independent contractor not subjected to the control of the institution should not be raised as a

17 patients’ involvement in the selection of physicians is considered as a basic factor to determine the existence of
ostensible agency. See Bradford C. Kendall, The ostensible agency doctrine: In Search of the Deep Pocket, SUMKC
L. REV. 917, 924(1988-1939)

"8 Gee Earlene P. Weiner, supra n. [14: 547.

" The increasing frequency with which medical institutions enter into contracts with independent contractor

physicians has resulted the frequent application of ostensible agency in some jurisdictions. See Ibid.
*Ibid.
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defense against the patient who is the ultimate victim of that physician’s malpractice, as long as
. . . . . . R
the patient relied up on the institution to provide care'”'.

In general, the use of ostensible agency doctrine against medical institutions is meant to pierce

22

the traditional rules of vicarious liability'**. The Application of the doctrine is particularly
significant in those jurisdictions that hospitals do not employ physicians, but instead contract
with physicians as independent contractors'*®. The adoption of this rule exposes medical
institutions to face much greater liability since their liability is not only limited to the negligence
of their employees as provided in the rule of vicarious liability. In order to describe this situation

one author said that:

"The plaintiff in a medical malpractice action is the beneficiary of the ostensible agency
doctrine which represents another weapon in a plaintiff’s arsenal of theories of recovery,
and consequently, another chink in a [m]edical institution’s armor against increased

e wepe J3Y g
exposure to liability'™".

4.1.2. The Doctrine of Corporate Negligence

[n broader terms, the doctrine of corporate negligence which is often referred to as corporate

liability encompasses the meaning that “the hospital is liable if it fails to uphold the proper

standard of care owed to its patient.'”” B this, the hospital has a distinct duty of care which it
p Y p ¥

owes directly to the patient'*®. Stated differently, the doctrine of corporate negligence attaches

"'t would be unreasonable to expect the patient to enquire who is who in the institution before getting treatment.
Besides. it would be uneconomical for the hospital to disclose physicians’ contract with the institution to each
patient.

"* See Bradford C. Kendall, supran. 117: 917

"** Ibid.

*Ibid.

" Ibid.

> Tlinois Supreme Court Decision in Darling Vs. Charleston Memorial Hospital marked the origin of the doctrine
of Corporate Negligence in the United States. A plaintiff who broke his leg in a football game was awarded
$150,000 by a jury after his leg was amputated due to the negligence of Dr. Alexander, the attending physician. Dr.
Alexander was an independent contractor physician. The Defendant argued that the hospital only owes a duty to
furnish facilities for treatment, but does not undertake to treat its patients. On the other hand, Darling, the victim
argued that the hospital's failure to review negligent medical care rendered by an independent contractor physician
or to require consultation amounted to direct negligence of the hospital. Considering both arguments, the court
finally stated that “present day hospitals, as their manner of operation demonstrates do far more than furnish
facilities for treatment as the limited view of a hospitals duty no longer reflected the fact. See darling, 211 NE2d at
257 and see also Mark E. Milsop, Corporate Negligence: Defining the Duty Owed by Hospitals to their Patients, 36
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liability directly to the medical institutions as a form of institutional or independent

solivencel o
negligence ',

o

[t is noteworthy that the doctrine of corporate negligence differs from the rule of vicarious
liability as it imposes an independent non-delegable duty upon a medical institution to the care of
the patient. This doctrine gives priority for patient’s safety. For instance. it requires medical
institutions; a) to use reasonable care in the maintenance of buildings and grounds for the
protection of its patients; b) to maintain medical equipments free of defects; ¢) to use reasonable
care in the selection of its employees; and d) to supervise all persons who practice medicine
within its vicinity'**,

Even though, the doctrine of corporate negligence requires medical institutions to assume a wide
variety of care towards their patients, it is not meant to hold medical institutions as guarantors for
all sorts of care. Hence, defining the parameters or boundaries of the corporate duties is a very
crucial element in the application of the doctrine. In this regard. the rationales and justifications

of the doctrine are believed to give insight as to its boundaries.

Jurisdictions that applied the doctrine of corporate negligence forwarded different rationales for
its adoption. The changing role of medical institutions within a society is the first justification for
corporate negligence'*’. This rationale is also commonly referred to as “policy rationale.**” On
the basis of this jystification, corporate negligence is meant to serve the purpose of enforcing the
legitimate expectation of patients who are members of the general public'!, Because, as early as
the adoption of this doctrine, it has been recognized that a patient who avails himself of hospital
facilities expects that the hospital will attempt to cure him. However, modern medical
institutions enter in to a contract with outside entities and individuals to provide (medical)
services to patients. Sometimes, they even grant staff privileges to physicians who are neither

independent contractors nor employees. Thus. these deliberate arrangements of medical

Duq. L. Rev. 639, 641 (1991-1992). Sell also Diane M. Janulis, & Alan d. Honstein, Damned If you Do, Damned If
You Don’t: Hospitals liability for Physicians Malpractice. 64 Neb. L. Rev. 689, 704 (1985).
"7 See Earlene P. Weiner, supra n. | 14:544
'* See Bradford C. Kendall, supra n. 117:922, and see also Judith M. Kinney, supran. 113:792.
'’ See Mark E. Milsop, supra n.2: 643
Y Ibid.
"1 Ibid.
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institutions won’t affect the expectation of members of the public if institutions owe direct duties
to the care of their patients based on the rule of corporate negligence. In explaining this situation,

justice Zappala noted that:

“[Medical Institutions] have evolved highly  sophisticated corporations  operating
primarily on a fee-for-service basis. The corporate hospital of today has assumed the role
of comprehensive health center with responsibility for arranging and coordinating the

total health care of its patients.’*”

The second justification which is, in fact, frequently proffered for corporate negligence is related
with the economic arguments of the so called efficiency'?’. According to the rule of efficiency,
among other things a certain rule is said to be efficient if it maximizes societal wellbeing. For a

business to adopt a rule that maximizes societal wellbeing it has to make a cost benefit analysis.

As it is for other business entities, decisions within medical institutions also entail a cost benefit
analysis. For instance, in order to fill a vacancy, a particular hospital may admit a number of
young inexperienced physicians to its staff, or increase the workload of existing staff member. If
the hospital hires an inexperienced doctor, there might be a higher probability of malpractice. On
the other hand, hiring inexperienced doctor may have a benefit for the hospital as it pays a
relatively lower salary. Thus, save other things remaining constant, a hospital may hire an
inexperienced physician as long as its benefit is greater than the probable cost of medical

malpractice.

Based on the example provided above if a medical institution owes a direct duty to use a
reasonable care in the selection of employees, the decision-maker of the health care provider will
take efficient level of precaution in the hiring of physicians. This shows how the rule of
corporate liability will create circumstances conducive to efficient decision-making by health
care providers. By utilizing the rule of corporate negligence, medical institutions are expected to

reduce liability by taking precautions in their decision making.

" Ibid.
3 Ibid.
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In sum, this doctrine could be considered as the latest twist in hospital law as it vividly exposed

those institutions to liability in almost all aspects of patient care' ™
4.2. Liability of Medical Institutions in Contract

Contractual rules as basis of medical malpractice claims against medical institutions is common
‘n civil law countries. In these countries there is a tradition to incorporate contractual rules in to
legislative codes, which aim to present the rules in a svstematic way. Accordingly, contractual
rules dealing liabilities of medical institutions may be formulated within the general framework

of contract law or it may be treated as a separate part.

It is noteworthy that medical or hospital contracts are concluded for the performance of medical
services: and such contracts too often do not require the contractor to guarantee the success of
the medical treatment unless the institution bounds itself in the contract to do so. The patient
sought the institutions to do Somclhing positive, i.e. cure or palliate his illness. What is normally
required of the medical institution or physician practicing within the premises of the institution is
to render the service with due care and diligence in respect of the quality of care required by the
medical profession and the relevant laws of that specific country. As such, the contractor is
answerable for medical malpractices or negligent performance as breach of contractual

o 155
obligations .
L]

Due to the complex nature of medical malpractice claims, contractual rules dealing such matters
failed to foresee all combinations that result the injury. As such, these legal rules too often
require further interpretation in the course of its application to settle a given case. Moreover, the
interpretation is desired to define the application in unforeseen situation'~°. Stated differently,
fact-situations raising potential liability for accidental harm are too varied to be made the subject
of detailed ex ante contractual rules; and HLA Hart has written the following in favor of this

137
assertion =

'M5ee Bradford C. Kendall, supra n. 117: 922, and see also Keith P., & Anne L. Schlueter, supra n. 116: 10
133 Gee section 3.3 of Chapter Three for the details of determining negligence or malpractice during medical
treatments.
136 gee Marc Stauce, supran. 1: 7
137 HLA Hart, The concept of Law (1994) p.133 cited in Id. p 8.
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“.owing to the immense variely of possible cases where care is called for, we cannot ab
initio foresee what combination of circumstances will rise nor foresee what interests will
have to be sacrificed or to what extent, if precaution against harm is to be taken... our
aim of securing people against harm is indeterminate till we put it in conjunction with or

test it against, possibilities which only experience will bring before us.”

psbhtunio

R s e
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Chapter Five

s Liability of Health Institutions in Ethiopia
Preview

In Ethiopia, the liability of health institutions for the injuries caused to its patients
might also arise either from the breach of contractual obligations or torts. With
respect (o liabilities arising out of contract, it would be rare for there to exist an
explicit term of such a contract guaranieeing the patient’s confidences in most
medical treatments rendered in Ethiopia. Such a term, however, is implied by the
1960 Civil Code of Ethiopia dealing with contracts in general, and hospital or

medical contracts in particular.

The discussion made in the previous chapter made clear that the liability of medical institutions
involving the alleged medical errors committed within their premises 1s subjected to the
framework of contract or tort depending on the approach taken by specific legal system. As far
as the Ethiopian legal system concerned, both contract and tort regimes could be taken as sources
for the liability of medical institutions. This chapter then will discuss the liability of Ethiopian
medical institutions in tort and contract, and those instances where independent contractors and
non-employee health professionals commit medical errors within the vicinity of such medical

institutions.
3.1.  Liabilities of Health Institutions Arising out of Contract

Book V of the Ethiopian Civil Code enumerates some provisions that govern the contractual
relationship between medical institutions and patients. More specifically, in Ethiopia, medical or
hospital contracts are dealt under Title XVI, Chapter 5 (Article 2639-2652) of the Civil Code.

These provisions are meant to supplement parties’ agreements.

The 1960 Civil Code of Ethiopia provided two forms of medical or hospital contracts: a) medical
contract, and b) contract of hospitalizations. Medical contract refers to a contract where a

physician undertakes to provide a person with medical care and to do his best to maintain him in
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. ; . ] . v |3 .
good health or cure him, in consideration of payment of fee'™®. As such, this could be taken as

the source of physician-patient relationship in Ethiopia.

Second. the contract of hospitalization, on the other hand, refers a contract whereby a medical
institution undertakes to provide a person with medical care from one or several physicians, in
connection with a given illness'*. This contract may be formed directly between the person in
need of medical care and the medical institution, or it may also be made between the medical

institution and a third party on behalf of the person in need of treatment'*".

The contract of hospitalization being a contract that creates parties’ respective obligations, the
patient assumes the obligation of payment of the required fees; and the medical institution
obviously assumes the obligation to provide the patient with medical care'*'. This information is
usually recorded in the patients’ card and could be used as an evidence for the conclusion of

contract between the health institution and the patient'**.

In principle, medical or hospital contracts require no special form. In that case, Article 1719 of
Civil Code provides that *a contract shall be valid where the parties agree.” Thus, the contract
between medical institutions and patients could be drawn in writing or any other form as long as

parties agree to their respective obligations.

Normally, the contract of hospitalization ultimately aims at maintaining the patient in good
health or cures him. At times, however, the activities of the medical institution to cure the patient
may go wrong and bring liabilities. In this regard the Civil Code of Ethiopia provides two
sources for the liability of medical institutions: 1) medical treatment, and 2) board and

. 143
lodging ™.

138

See Article 2639 Civil Code.

See Article 2641 of Civil Code.

M0 Civil Code, Article 2642.

! Ibid. Articles 2643-2646, and Article 2641,

"2 See Annex Two, the case between Senait Alemayehu v. Mari Stops International Clinic.
3 Civil Code, Article 2651 and 2652.
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5.1.1. Medical Treatments

As indicated above, contract of hospitalization puts the medical institution under the obligation
of providing medical care. As such, the institution organizes and coordinates the overall medical
treatment given to the patient. This is a direct duty the institution owes the patient. Accordingly,
Article 2651 of the Civil Code of Ethiopia explicitly provides that ‘the medical institution shall
be civilly liable for the damage caused to a sick person by the fault of the physician or auxiliary

staff which it employs.’

It 1s noteworthy that the contract of hospitalization between the institution and the patient is the
source of this liability, and the fault which caused the injury is failure in the discharge of
contractual duties by the institution. In that case, patient plaintiff claims damage on the basis of
non-performance of contract. According to Article 1790 of the Civil Code, it is clearly stipulated
that a party may require that the damage caused to him by the other party failing to perform his

obligations be made good.

In principle, the liability of the party who fails to perform his obligations is not conditional up on
the existence of fault'**, Exceptionally, however, the Civil Code requires proof of fault to claim
damage arising out of non-performance of the contract. In this regard, Article 1795 of the Civil
Code explicitly provides that ‘a party may not claim damages on the ground of non-performance

of the contract by the other party, unless he can show that the other party is at fault, where:

» The debtor has undertaken to do his best to procure something to the other party without

guaranteeing that he would succeed:; or
> Such an exception is expressly provided by law in respect of certain contracts.

The foregoing provision has tremendous significance for liabilities arising out of medical or
hospital contracts. In case of medical contracts, the law explicitly provides that ‘a physician shall
not guarantee the success of his treatment unless he has expressly assumed this obligation in
writing'*.” The fact the medical treatment failed to bring good result or cure the patient does not

constitute a breach of the duty by the physician. Consequently, patient plaintiff who seeks to sue

" Ibid, Article 1791.
"5 Ibid, Article 2648.
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and claim compensation from a physician on the basis of non-performance need to show the

existence of fault on the part of the physician.

Unfortunately, as has been pointed out above, such express provision is not provided by the law
in respect of contract of hospitalization. In fact, the concerned health institution is free to disown
this obligation by expressly mentioning it in the contract of hospitalization. In the absence of
such contractual provision, the issue then will be whether or not medical institutions guarantee
the success of medical treatment given to the patient. The author is of the opinion that if we do
not employ the legally accepted principle of analogy to use Article 2648 of the Civil Code which
deals with guarantee of cure in case of medical contracts for the purpose of contract of
hospitalization, the patient plaintiff might legitimately consider the medical institution as a

guarantee for the success of the medical treatment.

From the foregoing discussion it can be easily discerned that the law provides no extra
requirements to establish the liability of medical institutions bound by contract of hospitalization
for medical injuries as long as the fault is committed by physician or auxiliary staff which the

institution employees.

For the proper and good understanding of this issue, it would be better to have a look at the
liability of physicians bound by medical contracts as provided under Article 2647 of the Civil
Code. This provision prescribes that a physician shall not be liable to the person towards whom
he is bound under the medical contract unless he commits a fault, having regard to the rules of
his profession'*S, By this, the liability of physician is conditional upon the rules of his profession.
The law also further prescribes that the liability of physicians for the faults committed by
assistants whom he employs shall be governed by the Chapter of the Civil Code relation to
“Extra-contractual Liability” (Art. 2130-2133)"". This part deals about employer’s vicarious
liability for the damage caused by an employee, which is also very much dependent up on the
occurrence of the fault in “the discharge of employment duties.” However, the provision dealing
the liability of medical institutions bound by contract of hospitalization provides no condition

except the employment relationship between the person causing the harm and the institution.

"¢ Ibid, Article 2647(1).
"7 Ibid, Article 2649,
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As such, it leaves many issues open for interpretation or discussion; but the following two are
very decisive and worth mentioning: a) it makes no distinction between public and private health
institutions; and b) it gives no information as to the nature of faults committed by the employee

which is very relevant to determine the liability of the employer for the faults of its employees.

A. No Distinction between Public and Private Medical Institutions: there are different
forms of medical institutions in Ethiopia. As discussed under chapter two of this thesis
medical institution could be broadly categorized in to public and private. It is true that
both public and private medical institution enter in to contract with patients for the
provision of medical services. However, it is noteworthy that there is an apparent
difference in the purpose pursued by these institutions. Public and for-not-profit medical
institutions are too often established as utility maximizes, while for-profit medical
institutions targets maximization of profit. Even, sometimes some for-not-profit health

institutions render charitable medical service free of charge.

As such, the legislator has used an elegant approach when it defines contract of
hospitalization. According to the definition provided under Article 2641 of the Civil
Code, contract of hospitalization is just a contract where a medical institution undertakes
to provide a person with medical care. This definition makes payment of fees on the part
of the patient as a condition for the formation of contract of hospitalization. Hence, the
contract of hospitalization might be formed with payment of fees on the part of the

patient, or it might be formed for free.

Conversely, the definition of medical contract provides payment of fee as one element in
the formation of the contract'*. In that case, if a physician undertakes to provide a person
with medical care with no consideration of payment of fee, the physician-patient
relationship created will automatically be outside the scope of the section of the Civil

Code dealing medical or hospital contracts.

From the foregoing discussion, it can be easily construed that the definition of

hospitalization is too broad as it refers all contracts between health institutions and

8 1bid, Article 2639.
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patients for medical care. The implication is, however, tremendous. It puts all medical
institutions, be it public, for- profit, or for-not-profit under the same status when it comes
to liabilities for damages caused to sick persons. In the regime of medical institutions
liability, this provision tells us the non-existence of charitable immunity in the Ethiopian

legal system'*’,

B. Nature of the Fault which caused the Injury: to establish the liability of medical
institutions pursuant to Article 2651 of the Civil Code, the fault of the physician or
auxiliary staff which the institution employs is very critical. As indicated in the
discussion of medical malpractices and negligence, patient plaintiff must show that the

fault of the physician was the actual and proximate cause of the patient’s injury.

However, all faults are not the same. [t might consist in intentional act or mere
negligence. It might also be a professional or personal fault. These classifications
significantly affect theories of liability and the extent of damages. For instance, under
Article 2126 of the Civil Code, the state shall not be vicariously liable for the damages
caused by its employees where the fault is a personal fault; but if the fault is a

professional one, the victim may claim compensation from the state.

In case of non-performance of contractual obligations, sometimes the nature of fault
matters to determine liability. Article 1796 of the Civil Code, for instance, provides that
‘where the contract is made for the exclusive advantage of one party, the other party shall
not be liable to pay damages in case of non-performance unless he has committed a grave
fault. The contract of hospitalization between for-not-profit health institutions and
patients is too often made for the exclusive advantage of the patient. In case of injuries,
however, these institutions get no privilege and the fault of the physician need not to be a

grave one to establish liability.

In sum, regardless of the type of medical institutions and nature of faults, medical

institutions bound by contract of hospitalization in Ethiopia shall be held liable for the

"’ Note that a large number of hospitals in the US used to enjoy charitable immunity until mid 20® century,
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injuries caused to a patient by the fault of the health professional or auxiliary staff which

it employs.
3.1.2. Board and Lodging

Board and lodging refers to the situation where the sick person is lodged and fed by the medical
institution. When the medical institution bound by contract of hospitalization undertakes to lodge
and fed the patient, there are certain responsibilities and obligations arising out of it. In Ethiopia,
‘where the sick person, for purpose of his treatment, is lodged and fed by the medical institution,
such institutions shall, as regards its obligations and responsibility arising from that lodging and
feeding concerned, be subject to the provisions of the 1960 Civil Code dealing innkeepers’
contracts (Art. 2653-2671)"°.

As such, medical institutions are responsible to make sure that the rooms engaged by the patient
and those parts of the room used in common, the food or drink provided by the institution are

151

healthy and safe”". However, the medical institution shall not be liable if the damage is caused

due to force majeure or the client’s [patient’s] fault'>>.

The liabilities arising out of contract of innkeepers give emphasis to the loss or retention of the
property brought into the innkeeper by the client. For instance, persons who want occupy hotel
rooms too often come with their own luggage. As such, it is reasonable for the law to impose

obligation upon the innkeeper to look after the client’s luggage without any additional payment.

Unless the loss of the thing brought to the hotel is due to the fault of the innkeeper or a member
of his family, or member of his staff; or occurs to the thing which the client has especially
deposited with the innkeeper, the innkeepers® liability shall be limited to a total sum of five
hundred Ethiopian dollars'*>. Analogously, medical institutions which retain the property of the

patient on the basis of innkeepers’ contract will also be liable to the aforementioned amount.

"*® Under Article 2653 of the Civil Code, an innkeepers’ contract is defined as a contract whereby a person who
exercises the occupation of innkeeper undertakes to lodge a client during one or several nights.

P! Civil Code, Article 2658.

2 Ibid, Article 2658(3).

" Ibid, Article 2664 and 2665. : —ea




S.2. Liabilities of Health Institutions Arising out of Tort

In Ethiopia, the liability of medical institutions may also arise out of extra-contractual
relationships. This situation represents all instances that medical institution render medical
service to their patients without entering in to contract of hospitalization. There could be various
instances of extra-contractual relationships between medical institutions and patients; but the
emergency medical treatment as provided under Article 34(2) of Proclamation No. 559/2010 is
worth mentioning in this regard. Pursuant to this provision, ‘any medical institution shall have
the duty to provide emergency medical treatment to a victim of a vehicle accident when

approached by such victim.’

If however, liabilities arise out of such extra-contractual relationships, the general provisions of
tort provided under the 1960 Civil Code Ethiopia will come in to the center to govern the
relationship between parties. These provisions are not specifically meant for the liability of
medical institutions; instead, they are crafted to address the liability that may arise out of various

sorts of relationships.

More specifically, the-Civil Code mentions employer-employee or principal-agent kind of
relationships as sources of tort liabilities. In the employer-employee kind of relationship, the
liability of the employer is essentially based on the rule of vicarious liability'**, In the context of
health institutions, the institution will be vicariously liable for the damages caused by its

employee physicians.

Generally, regardless of the nature of relationships mentioned above, all health institutions, be it
private or public would be liable for the acts of theijr employees. However, the vicarious liability
regime makes a slight distinction between the liability of public and private medical institutions.

Details of this discussion follow.
5.2.1. Liability of Public Health Institutions in Ethiopia

As per Article 2126(1) of Civ. Code, ‘any civil servant or government employee shall make good

any damage he causes to another by his fault. However, the victim may claim compensation

'** Refer section 4.1 of Chapter four for the details of the rule of vicarious liability.
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from the state, if the fault committed by the civil servant or government employee is a

professional fault'>”.

In this regard, what is meant by “professional fault” is very critical to determine the liability of
state. As such, Article 2127 Civ. Code, defined professional fault as a fault where the person who
committed it believed in good faith that he acted within the scope of his duties and in the interest
of the state. In the context of health care, public health institutions become liable when an
employee health professional commit a professional fault and causes injury to another

party/patient.

However, if the injured patient plaintiff succeeded and got compensation from the public health
institution, the law provided that the institution may ultimately claim from the tort feasor (health
professional)'*°. In case of professional faults committed by a civil servant or employee, Article
2157 of the Civil Code neutralizes the rigidity of this rule by giving discretion to the court to

decide the division of liability'®’.

It is noteworthy that the law, at times, does not impose liability on third party or entity, and allow
the person primarily at fault to avoid responsibility and accountability. In this regard, Article
2126(3) of the Civil Code exonerates the state from the liability where its civil servants or
employees commit a personal fault. The definition of personal fault under the Civil Code
referred all faults except professional faults as defined above. Stated simply, the regime of
personal fault for the purpose of state liability in Ethiopia is like a big basket where you can put

every fault of the employee, save professional faults.
5.2.2. The Liability of For-profit Health Institutions

The Civil Code under Article 2129 provides the vicarious liability aspect of bodies corporate.
This provision is relevant to establish the vicarious liability of private health institutions for the

damage caused to a patient by the fault of a third party whom the institution is answerable. In

%5 The state may subsequently claim the amount paid from the civil servant or employee at fault. See Civil Code,
Article 2126(2). _
*‘Ibid, Article 2126 (2); emphasis added.
"7 The court may decide that the debt shall finally be borne, either wholly or partly, by the State or its territorial
subdivision or the public service concerned. Ibid, Article 2157(2).
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this regard, health institutions shall be liable under the law where one of their representatives,

agents or paid workers incurs a liability in the discharge of his duties.

Similarly, Article 2130 of the Civil Code also held employers liable where one of his employees

incurs a liability in the discharge of his duties.

To invoke the vicarious liability of private health institutions on the basis of the foregoing
provision is very much dependent up on the meaning as to what constitutes “discharge of duties.”
As such, a liability shall be deemed to have been occurred in the discharge of duties where the
wrongful act or the abstention was committed for the purpose of caring out the duties'®,
Pursuant to Article 2132(1) of the Civil Code, if the damage is caused at the place where or
during the time when the agent or paid worker is normally employed, the law takes the
presumption that the damage shall be deemed to have been caused in the discharge of duties'”.
In that case, the body corporate [health institutions] may proof it to the contrary to rebut such

presumption of the law'’,

The law also tries to define what is meant by the “non-discharge of duties.” By this, the liability
shall not be deemed to have been incurred in the discharge of duties where such duties have
merely provided their author with an opportunity of committing the wrongful act or abstention
which caused the injury. This excludes a plenty of employees’ conducts from the scope of
“discharge of duties” which in turn saves bodies corporate or employers from liabilities arising

out of the actions of its employees, agents or representatives.

Even though the law provides the definitions and presumptions as to the liabilities incurred in the
discharge of duties, it is sometimes difficult for courts to establish this element. The common
law courts too often consider the following factors to determine whether or not intentional torts

as well as negligent torts occurred in the course of employment:

> Usual place of employment;

%8 Tbid, Article 2131(1).
" Ibid, Article 2132(1).
' Ibid, Article 2132(2).
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» Whether the act’s purpose, in whole or in part, was in furtherance of the employer’s

business;
» The extent to which the act was similar or different from authorized acts of the employer;
» The extent to which the act was a departure from the employer’s customary methods; and

» Foreseeability or the extent to which the employer should have expected such an act to

OCCUI‘] sl i

The consideration of the foregoing factors would also be relevant in Ethiopian courts when the
Judges face difficulty in determining the occurrence of liability in the discharge of employment

duties
3.3. . Medical Malpractice Claims in Ethiopia

Medical malpractice claim fall within the general ambit of private law. Medical malpractice
claims might be raised based on the law of contract or extra-contractual liability. Common law
countries have tended to deal medical malpractices in tort. In England, for instance, the fact that
treatment is free at the point of delivery has been held to militate against the existence of a
contract'®, Countries that are essentially influenced by the continental legal system, on the other

hand, favor contract to deal with medical malpractice cases.

In Ethiopia, medical malpractice claims might be raised based on the law of contract or tort'6.
As discussed in the previous section, the patient will almost invariably be in a contract with the
medical institution. All that is required to form contractual relationship between the patient and
the medical institution is that the institution indicates willingness to treat, and the patient to be

treated. As such, the obligation of medical institutions to the patient arises primarily in contract.

Given that, if the patient injured during the course of treatment, he may bring a claim for breach
of contract by alleging that the error constitutes a breach of the institution’s contractually

assumed obligations. This raises the question of what is meant by the breach of duties in the

"*" American Jurisprudence, 1992, cited in Ginny W. Guido, supra n. 32:189

"2 There is strict application of consideration (exchange of benefits between contracting parties) in England contract
law. See Mark Stauce, supran. 1: 9.

"% Medical malpractice claims in Ethiopia may also be pursued under the criminal code.
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contract of hospitalization. It is noted that the 1960 Civil Code of Ethiopia has classified medical
or hospital contracts as contracts for the performance of services. Under such contracts, it is too
often difficult to warrant a particular result; instead a contractor is expected to exercise due care

and skill unless he has expressly assumed this obligation.

Medical malpractice claims against medical institutions in Ethiopia may also be pursued under
tort law. However, as has been pointed out above, contract law represents a large number of
medical institutions-patients relationships, and medical malpractice claims on the basis of tort is

secondary.

Generally, a claim for medical malpractice in Ethiopia is adjudicated based on the determination

1% For the claimant or the court, however, it is not easy to

of fault which caused the injury
construct the occurrence of fault or breach of duty during medical treatments. There is no doubt
that cases of medical malpractice claims are a little different from normal claim since they
require the judge or the plaintiff to measure the reasonableness of medical activity about which
the judge or the plaintiff has no great level of understanding. Moreover, it is for the medical
profession rather than the court or the plaintiff to determine whether or not a particular medical
treatment rendered by a medical institution has achieved the required standards of care. As such,
the reasonableness of a particular medical treatment is not, generally speaking, within judicial
knowledge, and this has led to a suggestion that in case of medical malpractice claims judges or

claimants should seek the testimony of expert witnesses or professionals from the relevant field

of study.

Unfortunately, expert witnesses in Ethiopia are biased in favor of the defendant, and they are
often reluctant to testify on behalf of the patient plaintiff'®, However, there are other schemes
established by the government to evaluate the level of standards of care taken by physicians or
medical institutions when patients or third parties on behalf of the patient allege the occurrence
of medical malpractices. In this regard, the Ethio.pian Health Professional Council established

by FDRE Council of Ministers Regulations Number 76/2002 has played crucial role. The council

' There are two popular approaches to brought medical malpractice claims: fault-based and no-fault based

approach.
' Interview with Ato Girma Negash who is a judged in First Instant Court of the Amharan Regional State, on June
20,2011,




has a “Professional Ethics Sub-Committee” which has the capacity to determine whether or not
the treatment given by physicians or medical institutions has achieved the required standards of
care and professional ethics when a patient who alleges the existence of medical malpractice

makes a complaint to the Council'®°,

In sum, studies have shown that the number of medical malpractice claims in the international
arena, had increased more rapidly than anyone had expected'®’. By contrast, relatively very few
medical malpractice claims have been pursued in Ethiopia. In the electronic database of the
Federal High Court of Ethiopia, for instance, they are not more than a handful per year. But this

does not mean that medical errors in Ethiopia are small in number.

In developing countries it is estimated that as many as one in 10 patients is harmed while
receiving hospital care, and the probability of patients being harmed in hospitals of developing
countries is higher than in industrialized nations'®®. For instance, the risk of health care-
associated infection in some developing countries is as much as 20 times higher than in
developed countries. As far as Ethiopia concerned, it is difficult to find a concrete data regarding
the number of medical errors. However, it would not be illogical to expect a higher number of
medical errors in Ethiopia, since the country is grouped within the Least Developed Countries of

the world'®’,

ed Regulation No. 76/2002, Article 16. For a better understanding of the function of the Council, some cases ruled
by the profession ethics sub-committee are annexed. Please see Annex Three.

"7 In England, for instance, the number of medical malpractice claims is estimated in tens of thousands. See Neal C.
Hoga, supra n. 74: 49,

- WHO, 10 Facts on Patient Safety, available at http://'www.who.int/features/facctfiles/patient safety/en/index.html.
Accessed on 23/08/11.

' Even though the occurrence of medical errors in Ethiopia is believed to be high, only few patients seek indemnity
for an injury resulted during medical treatments. Why medical malpractice claims are small in number in Ethiopia
needs further research, but the fact that injured patients remain without compensation is a big problem that legal
rules of the country should give an answer. The author of this work is of the opinion that the introduction of
“compulsory medical malpractice insurance” for the benefit of patients may ultimately give solution for this
problem. This scheme of insurance would not be strange to the Ethiopian legal system as a similar ‘Mandatory
Vehicle Insurance against Third Party Risk’ is introduced by Proclamation No, 559/2008. According to Article 4(1)
& (2) of this proclamation, a third party insurance policy shall cover the compensation payable in the case of loss of
life, bodily injury, damages to property and emergency medical treatment caused by the insured vehicle, If the
accident is caused by uninsured or unidentified vehicle, the victim can get his compensation form the insurance fund
operated by the government as provided under Article 20(2) of Proclamation No, 559/2008. Hence, if we could
adopt a similar “compulsory insurance” for medical malpractices, it would enable most, if not all, patients to be
indemnified for losses or injuries caused during medical treatments.
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S5.4. TImpact of Health Care Relationships on the liability of Health

Institutions

In almost all forms of liabilities of health institutions for the damages caused to patients, be it
contractual or tort, the type of relationship formed between health professionals and institutions
is very decisive. As has been discussed on chapter two, this relationship is essentially established
through various forms of contracts which includes, interalia; employment contract, agency

contract, contract for voluntary work, contract of apprenticeship and contract of work and labor.

In Ethiopia the typical contract of employment represents most of health institutions-physicians
relationships. This contract of employment might require the health professional to work on a
permanent or a part-time basis. Whatever the case, this employment relationship serves as the
basis for the application of vicarious liability doctrine in Ethiopia when an employee incurs
liability in the discharge of his employment duties. Once again, the liability of medical
institutions bound by contract of hospitalization for the damage caused to a patient by the fault of
the physician or auxiliary staff is also conditional up on employment relationship between the

person who commit the fault and the institutions.

As indicated above, medical institutions-physicians relationship might also be established
through the rules of agency. As such, the agent or representative of medical institution might
cause injuries to the patient. The question then will be whether or not the injured patient could

sue the institutions for compensation.

In the absence of contract of hospitalization between the patient and the medical institution, we
could possibly invoke the provisions of the Civil Code dealing with extra-contractual liability
and agency to hold medical institutions liable for the damage caused by an agent. In this regard it
is expressly provided under Article 2129 of the Civil Code that ‘bodies corporate shall be civilly

liable where their representatives or agents incur a liability in the discharge of his duties.’

In addition, the health institution-physician relationship might also be established through a

contract which gives the physician an independent contractor status. In Ethiopia, medical
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institutions might allow health professionals to practice medicine as independent contractors.
With regard to liability, Article 2134 provides that a person [medical institution] shall not be
liable for the faults or offences committed by another [health professional] while carrying out
work which he has asked him to do, where the author of the offence is independent contractor.
What matters most to determine liability on the basis of this relationship is the autonomy of the
author who commits the offence, and medical institutions may legitimately raise this instance as

a defense against injured patients.

As indicated in the discussion made under chapter four of this thesis, the introduction of the
independent contractor status of health professionals has impacted the theories of liability in the
field of health care. In those Jurisdictions that employ tort law as a basis for medical malpractice
claims, hiring independent contractor physicians was a deliberate arrangement of medical
institutions to beat the requirements of the vicarious liability doctrine during malpractices or
negligence. This deliberate arrangement which absolves medical institutions from liabilities
arising out of negligence and malpractice, catch the attention of courts and legislators,
Consequently, as has been pointed out in the introductory part of chapter four, some jurisdictions
introduced new doctrines that hold for-profit health institutions liable for the faults committed by

independent contractor and non-employee health professionals.

In Ethiopia, though the greatest part of medical institutions-health professionals’ relationship is
dominated by formal employer-employee contracts, there are also instances where these
institutions hire independent contractor health professionals. More specifically, in some for-
profit health institutions established in Ethiopia, there is a tendency to allow physiotherapists,

neurologists and radiologists to render their medical services as independent contractors!”’.

However, independent contractor or non-employee physicians are not common in the public
health service institutions. In fact, there are certain instances where public health institutions
allow the institution’s facility for non-employee physicians. For instance, according to the
information that the author of this paper got from the Human Resource Department of Black

Lion Specialized Hospital, there are numerous circumstances by which the hospital allow groups

" Interview with wro Abaynesh Mekonen who is the General Manager of Addis Cardiac Hospital on June 10, 2011,
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of voluntary health professionals coming from abroad to practice medicine within the premises

of the institution by way of charity or other arrangements without being formally employed'”".

The prime issue then will be how far the Ethiopian legal rules address the instance where
independent contractor or non-employee physicians cause injuries within the vicinity of medical

institutions.

First, if the claim for compensation is based on the provisions of extra contractual liabilities,
there will not be a possibility to recover damages from medical institutions for injuries caused by
independent contractor physicians as the Civil Code under Article 2134 explicitly exonerates the
person who hires independent workers from liabilities for the faults or offences committed by

such workers.

However, there is a possibility to claim compensation against medical institution for the faults
caused by non-employee physicians based on Article 2129 of the Civil Code. Pursuant to this
provision, bodies corporate shall be liable under the law where one of their representatives,
agents or paid workers incur a liability in the discharge of his duties. Given that, non-employee
physicians providing medical service within medical institutions might be considered as

representatives of the institutions.

Stated differently, a medical institution in Ethiopia could be held liable for the acts of non-
employee physicians who appear to be representatives of the institution to the patient. However,
these ways of endorsing the doctrine of vicarious liability through interpretation is just a
possibility which do not guarantee its application in the liability of medical institutions arise out

of tort.

Second, if patient plaintiff's claim for medical malpractice arises out of contract of
hospitalization, Article 2651 of the Civil Code explicitly provides that medical institution’s
liability for the faults of physicians or auxiliary staff is limited to its employees. If the patient
plaintiff sustains injuries due to the fault of independent contractor or non-employee physician,

however, the institution might raise its relationship with the physician as a defense against the

= Despite the relentless efforts that the author of this work made in the interviews, there was no organized

quantified data in Black Lion Specialized Hospital that shows the estimated number of these non-employee
physicians over the years.
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plaintiff. This might ultimately impedes the injured patient from claiming compensation from the

institution.

It is noteworthy that patients often enter in to a health institution with the assumption of
receiving treatment from the entity as an institution, and often do not know or seek to know the
identity of the health professional who will supply that treatment. As such, it would be absurd to
allow the medical institution to raise its relationship with a particular independent contractor or
non-employee physician as a defense against the patient. It is also unreasonable to expect the

patient to distinguish the employment status of the physician who renders the treatments.

As indicated above, medical malpractices or negligence committed by independent contractors or
non-employee health professionals, especially, within the premise of for-profit medical
institutions results the desire to expand the liability of institutions in some Jjurisdictions.
Accordingly, in those countries that use tort rules to establish medical malpractice claims, the
doctrines of corporate negligence and ostensible agency were emerged to expand the liability of
medical institutions to the faults of independent contractors or non-employee health

professionals,

The desire to expand the liability of medical institutions is quite likely motivated by the demand
to find a “deeper pocket” from which to compensate those injured by medical malpractices'’.
Besides, the way modern for-profit health institutions present themselves to the public has
shifted the reliance of patients from health professionals to health institutions. Today, patients
expect medical institutions to organize the overall medical treatments. As such, the 1'elafionship
between the institution and physicians which is beyond the knowledge of patients should not

ultimately be raised as a defense against them.
3.5. Case Report and Comment

The study of cases on a certain subject matter is important to have a proper understanding on the
prevailing practice in any one field of study. Accordingly, the author of this thesis has made

efforts to collect medical malpractice cases rendered by Ethiopian courts. However, the task of

' see Keth Phoneix, & Anne L. Schlueter, supra n. 116: 877.
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identifying medical malpractice cases has appeared to be difficult due to various reasons. These

include, interalia;
a. There are very limited numbers of medical malpractice cases in Ethiopia.

b. In the classification of cases there is no category especially made for medical malpractice

cases, and

¢. The confusion surrounding medical malpractice claims as tort and contract affects the

uniformity of classifying such cases in court registrars.

Nonetheless, the author was finally able to get some medical malpractice cases entertained by the
Federal High Court and Federal Supreme Court of Ethiopia. Below, two cases will be discussed

briefly so as to relate the practice with some of the points raised in this work..
5.1. CASE ONE

Senayit Alemayehu V. Mary Stops International Clinic

Federal High Court, Addis Ababa

Civil Case No. 83/09

In the case, Senayit Alemayehu (here in after referred as the plaintiff) approached Mary Stops
International Clinic (here in after cited as the defendant) to get a birth control medical treatment.
Having made the necessary medical examination, the defendant inserted a medicine called
Norplant in the upper arm of the plaintiff. After a while the plaintiff notified the defendant the
fact that she is experiencing pain in the area where the birth control (Norplant) was inserted.
Consequently, health professionals of the defendant made a decision and removed all inserted

Norplant from the patient’s arm.

Nonetheless, the pain that the plaintiff complained of has worsened and cause unceasing back

pain and the swelling of the breast even after the removal of the Norplant.
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A. Remedies Sought by the Plaintiff:

The plaintiff in her statement of claim argued that the pain she has suffered is caused due to the
medical fault committed in the removal of the Norplant by the employee of the defendant.

Consequently, she sought the following two remedies from the court.

1. The court to declare the defendant as liable for the injuries caused to the patient on the

basis of Article 2130(employer’s liability), 2088, and 2651 of the Civil Code.

2. The court to order the defendant to pay 694,918 Ethiopian Birr to make good the damage
sustained by the plaintiff,

B. Defenses Made by the Defendant:

The defendant in his statement of defense deal specifically all the allegation made by the plaintiff

as follows;

i. Preliminary objections: the defendant made a preliminary objection by claiming that the
suit is barred by the two years period of limitation as provided under Article 2143(1) of
the Civil Code'™.

ii. Other defenses: the defendant in his statement of defense expressly denied the allegation
that the injury sustained by the plaintiff is caused by the fault of the defendant’s medical
professionals. As far as the cause of action concerned the defendant asserted that the
governing rules for the relationship between the plaintiff and the defendant should be the
provisions of the Civil Code of Ethiopia dealing with medical or hospital contracts. As
such, the defendant required the application of Article 2647 (1) of the Civil Code which
consider “rules of profession” as a guideline to establish liability for the faults committed
by physicians. In this regard the defendant also complained of the following points as

defense for the allegation made by the plaintiff:

» The plaintiff failed to proof the actual cause that has resulted the injury




» The plaintiff didn’t show the cause and effect relationship between the

insertion/removal of the Norplant and the injury sustained

» The plaintiff didn’t proof her claim as provided under Article 2141 of the Civil
Code.

> The plaintiff exaggerated the amount of compensation.

C. Decision of the court on the preliminary objection raised by the

defendant:

The Federal High Court of Ethiopia rejected the two years period of limitation taken by the
defendant. The court’s decision on the preliminary objection made clear that the relationship
between the plaintiff and the defendant js contractual and as such the two years period of
limitation provided under Article 2143(1) of the Civil Code for damages arising out of extra-

contractual relationships could not be used as a defense against the plaintiff,
D. Issues Framed by the Court:

The Federal High Court in its judgment frames two relevant issues in the settlement of the case.
i.  Whether the defendant is responsible for the injuries caused to the patient; and

ii. Extent of liability in case the defendant is liable.
E. Decision Given by the Court:

With regard to the first issue, the court holds the defendant liable for the injuries caused to the
plaintiff. In the decision, the court mentioned the testimony given by the lay witnesses of the
plaintiff as one ground to hold the defendant responsible for the injuries caused to the patient. In
addition, even though the defendant expressly denied the occurrence of medical malpractice in
its statement of defense, the court found the allegation made by the plaintiff in her statement of
claim, i.e. the fact that the defendant admits the fault during the time the medical treatment was

rendered, as sound to declare the defendant liabe for the injuries.
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From the decision of the court on the preliminary objection, it can be casily construed that the
court chooses contract law as a governing law for the relationship of parties. If that is the case,
the part of the Civil Code dealing with medical or hospital contracts should be at the center in the

settlement of the case.

Nonetheless, the court failed to address the most critical argument raised by the defendant on the
interpretation of Article 2647(1) of the Civil Code. Because, if the rule provided under Article
2647(1) of the Civil Code works for the liability of medical institution, the fault alleged to result
the injury has to be considered in line with the “rules of medical profession.” In this regard, it is
important to note that determining the existence of medical malpractice based on the accepted
practice of medical profession usually requires expert witnesses from the relevant field of study.
However, in the case at hand, the plaintiff called no expert witness that testifies the fact that the
insertion/removal of the Norplant by the health professional of the defendant was actually below

the required medical standards of care.

In addition the cause and effect relationship between the insertion/removal of the Norplant by the
defendant and the injury sustained by the plaintiff should have been also considered critically by

the court before declaring the defendant liable for the injuries caused to the patient' ",

With regard to the amount of the compensation, the court awarded the plaintiff with 300,000
Ethiopian Birr for medical expenses on the basis of equity as provided under Article 2102(1) of
the Civil Code.

The decision of the Federal High Court was taken on appeal by both parties to the Federa]
Supreme Court of Ethiopia. The appeal lodged by the defendant was made on the decision of the
court regarding the amount of compensation and the preliminary objection!”. The appellate
court, however, found the decision given by the lower court appropriate and rejected the appeal

lodged by the defendant.

On the other hand, plaintiff of the lower court also appealed on the amount of compensation

claiming that the amount awarded by the court is not enough to cover the medical expenses to

'™ Civil Code, Article 1771(2) and 1791(1).
17 Mary Stops International Clinic V. Senayit Alemayehu, Federal Supreme Court Civil File Number 57430.
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make good the injury sustained by the plaintiff'’®, Accordingly, the appellate court vary the
judgment given by the lower court and made a decision to award the appellant with an additional
394, 918 Ethiopian Birr which makes the total amount of compensation 694,918 Ethiopian

Birr'”
5.2. CASE TWO

Plaintiff- Ato Abreham Desalgne
Defendant-1 Kagnawu Wubshet (MD)

2. Elias Ahmed (MD)

3. Mulugeta Tena (MD)

4. Zelalem Mola (MD)

S. Black Lion Specialized Hospital
Civil File No. 69219

In this case, the plaintiff has sustained injury in a car accident and admitted to Black Lion
Specialized Hospital for the medical treatment of his broken left leg. Unfortunately, defendants
mentioned 1-4, who are the employees of the 5™ defendant, improperly applied a surgical

procedure on the leg other than the plaintiff admitted for medical treatment.
A. Remedics Sought by the Plaintiff:

The plaintiff alleged that he has sustained a 65% permanent bodily injury due to the improper
medical treatment rendered by the defendants and sought a compensation of 2,550,752 Ethiopian
Birr.

However, the Cassation Bench confirmed the decision given by the Federal High Court. See Mary Stops
International Clinic V. Senayit Alemayehu, Federal Supreme Court Cassation Bench, File No. 64590, and Mary
Stops International Clinic V. Senayit Alemayehu, Federal Supreme Court Cassation Bench, File No.58041.
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B. Defenses Raised by Defendants:

Even though defendants mentioned 1-4 admit the fact that they have conducted a surgical
procedure on the right leg, they contended that the medical treatment was necessary due to the
disease called TB Aptrayites diagnosed in the right leg which is claimed by the defendant as
healthy and normal. As such, defendants argued that the surgery was made in good faith to the
benefit of the patient, The 5™ defendant on its part argued that the fault alleged to be committed
by the defendants mentioned 1-4 is a personal fault. As such, “Black Lion Specialized Hospital”
being a public health institution should not be held liable for the personal faults committed by its
employees since the Civil Code under Article 2126(3) expressly exonerate the state from liability

for its employee where the fault is a personal fault.
C. Issues Framed by the Court

The Federal High Court of Ethiopia, having considered the overall arguments of the parties has

framed the following three 1ssues;

1. Whether the injury sustained by the plaintiff is caused by the surgical procedure applied

by defendants mentioned 1-4;

2. Whether the 5" defendant is responsible for the alleged medical malpractice committed

by its employees; and

3. Extent of liability if defendants found to be liable for the injury complained by the
plaintiff.

D. Decision of the Court

With respect to the first issue mentioned above, the court held defendants listed 1-4 liable for the
injury caused to the patient, but mentioned nothing as to the form of relationship between the

plaintiff and defendants that gives rise to the liability.

With regard to the second issue, i.e. whether the 5™ defendant is liable for the damage caused by
the fault of physicians which the institutions employs, the court held the defendant liable on the

basis of Article 2126(2) and 2127(1), & (2) of the Civil Code. The author of this thesis is of the
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the respective obligations of the plaintiff and the defendants. In the case at hand, there is an
apparent contract of hospitalization between the patient plaintiff and the 5% defendant (Black
Lion Specialized Hospital.) Consequently, the Civil Code provisions dealing Medical or Hospital
Contracts are the most appropriate ones in the settlement of this case even if the Federal High

Court mentions nothing about its applicability in its Judgment,

their joint and several liabilities. The appellate court, however, rejected the argument of the

appellants, and confirmed the decision of the lower court.

Though the appellate court confirmed the decision of the Federal High Court, it has made its

Judgment on the basis of different analysis. With regard to the liability of defendants mentioned

physicians/defendants mentioned 1-4 has to be governed by the provisions of the 1960 Civil
Code of Ethiopia dealing with extra-contractual relationships. More specifically, the liability of
defendants mentioned 1-4 has to be seen in line with professional fault as provided under Article
2031 of the Civil Code.

In relation to the liability of the 5% defendant, the court neither mentioned contract of

hospitalization nor cited other provisions to show how the Black Lion Specialized Hospital is
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liable for the injuries of the patient. Indeed, the court provided the administrative responsibilities
of the institution towards the patient as means to justify the liability. “Where do these
administrative duties of the hospital arise from?” They arise from the contract of hospitalization
as provided in the Civil Code. This is the questions that the court should have asked and given an
answer. Besides, one may also wonder why the appellate court failed to mention the provision of
the Civil Code dealing about contract of hospitalization for the liability of the 5™ defendant while
citing the provisions of medical contracts for the liability of physicians as has been discussed

above.
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CHAPTER SIX

6. Conclusion and Recommendation
Health care in Ethiopia is provided by a hybrid private and public system. In the past two
decades this sector is becoming a big business in Ethiopia, and today a significant number of
medical institutions are run increasingly for-profit by the private sector. Even though the sector
has shown dramatic increase, the quality and distribution of medical institutions and health

professionals is still questionable.

A large segment of Ethiopian population has no personal physician, and a patient often seeks
treatment from medical institutions and those who practice within it. However, the medical
treatments rendered by these institutions may sometimes go wrong and entail injuries on patients.
This in turn brings the issue of liability of medical institutions for injuries sustained by its

patients..

Normally. determining the liability of medical institutions for injury occurring within its premise
is very much dependent up on the legal relationship that brings the patient and the institution
together. Some common law jurisdictions consider this relationship as extra-contractual, and use
the tort law regime to determine the liability. On the other hand, jurisdictions following the civil
law legal system often tend to classify the relationship between medical institutions and patients
within the domain of contracts for the performance of services. In Ethiopia too, the medical
institution-patient relationship is essentially formed through contract even though there is a very

slim possibility to apply tort law in the liability of medical institutions.

In Ethiopia, if the relationship between the patient and the medical institutions is formed through
contract, the liability of the medical institution for injuries sustained by its patients is limited to
faults committed by physicians or auxiliary staffs which the institution employs. This implies
that medical institutions are not going to be liable for the fault of independent contractor or non-
emplovee physicians even if the injury occur within the confines of the institution. As such, in
the existing legal framework, medical institutions in Ethiopia can use contractual arrangements
to insulate themselves from liability for acts of medical malpractice or negligence committed up

on its premises.

79



As has been pointed out, the first two decades in the second half of the 20" century were
remarkable in the development of different theories towards the liability of medical institutions
for injuries occurring within their confines. The idea that a medical institution is only liable to
the faults of its employees has steadily eroded during that time, and novel approaches to expand
the liability of medical institutions for the faults committed by independent contractor or non-
employee physicians were introduced. Specifically, it was from that time onwards that modern
day health institutions which have been used to considered as employers, have come to be
recognized as employers, contractors and evaluators for the purpose of establishing liability. The
health institutions as employers suggest the vicarious liability theory. The health institutions as
contractor bring the liability of such institutions for the acts of independent contractor or non-
employee health professionals who may be viewed as ostensible agents of the institutions. As
evaluator, the health institution may subject to liability for corporate negligence arise out of

direct duties that the institutions owe to the patient.

Given its age, the 1960 Civil Code of Ethiopia seems to be out of touch with the aforementioned

modern developments in the liability of medical institutions.
The author, therefore, forwards the following points by way of recommendation;,

First, the law maker should think seriously about expanding the liability of medical institutions
for injury occurring within its confines. It is worth mentioning that the expansion of liability
meshes with the organizational realities of modern day medical institutions. This is due to the
fact that modern day medical institutions, especially for-profit ones present themselves as
institutions committed for excellence, and the patient expects medical institutions to organize the
overall medical treatment. These changes in the service and organizational structure of medical
institutions require a concomitant change in the legal climate since solving current and future
problems is one purpose of legislating rules. As such, there should be a mechanism for the law to
allow patients to relay on the health institutions as a guarantor of compensation if something

goes wrong within its premise during medical treatments.

The expansion of liability, however, should not be a kind which results financial loss in medical

institutions. The ultimate economic burden to indemnify the medical institution should fall on the
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person who was at fault. In that case, to be sure that the rule of indemnification will etfectively
shield medical institutions from financial loss, the scheme of professional liability insurance,

which is in fact rare in Ethiopia will be decisive.

Moreover, expanding the liability of medical institutions essentially serves two purposes. First, it
would better protect the likelihood of patient’s compensation for injuries caused by any
physicians practicing medicine within the premises of the institutions. Second, it has a preventive
role as it puts medical institutions under pressure in the selection and supervision of all

physicians who provide service within its premise.

<

Second, a medical malpractice claim is not like other civil claims. The production of evidences,
determination of negligence or malpractice, the relationship of parties, the interest of the general
public on the issue of health care, at least could be mentioned in this regard. There is -'no doubt
that medical malpractice cases are complex by their nature. As such, the legislator should also
consider in codifying medical malpractice law as a separate law. If the legislators find this
recommendation appropriate, the malpractice law should not be formulated in a rigid way as they

can’t foresee all possible circumstances or combinations in each medical malpractices case.
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Annex Three

Decision given by the “Profession Ethics Sub-Committee of the Ethiopian

Health Professionals Council” on the issue of health care standards
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Annex Four

Structured interview guide
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INTRODUCTION

INPERVIEWER READ: Helloo My name i Habimu Simachew and b am swriting my L1\
thesi> on the ttde “For profic Health Instizutions” Tabiline Tor Medical NMaipractices: Aliernain es
o the Docirine of Vicarious Liabihine Regime in i thiopia™ 1 am intervicwing personned from
akehonders of the hoaith sector oo collost Sntormation lows shen milerstund medical
P e ess s Uil Lo HabHles, you e noen I.HMHHH} SRS T e PArticEpae e s
bt Please oo assured thae it of dhe ntormaiion o share with mie will be kep

conlidential, Ny adentiving mlormatior o neiae of chimne, addiess e wil' be ooy o

t vy
By sl

the dita and wall vot be meiuded Inccbe tine! Sociment. Your pasii Snations s e :
solusdars . Tiereivres sou will voi be oitliged i astgn diny Gucstions T0i vou o e saiii w.
and vou mey end the survey any time. Fhere are also no repercuassions Tos not participating in the
survers T mterview will ke about 20 10 30 minutes. The information you proside will he
tladivl

e e analysis of the rescar b heretore, vour participation in ithis intervies wouh! b

1
il

S RIRIAE ceiatad,
INFORMED CONSENT

May T eontinue? YES CONTINUE GO TO SECTION |

NO) END INTERVIEW AND THANK RESPONDEN
SECTION T: Hl:l.\l,’l'H INSTITUTIONS
AADENTIFICATION
I. Region

Vddis Abang Figra
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TTTGHER CLINIC T — D
SPECTAL CLINIC e D

TTOSPUEATL R TR D

. Name of Health Facility

‘

4. Name of Respondent

ol

. Respondent’s Current Position in the Facility

INTERVIEWER READ: I would appreciate if you would answer a few questions about the
management of this facility.

For Interviewer: This seetion is to be asked for the facility owner or manager. This person
may or may not be health professional.

INSTRUCTIONS

QO101. Do you manage administrative activities for this Tacilinn”

L U

Q102 In wtal how many  health serviee providers work  at this facihny.  excluding
administrative support stall?

Number ol part tme statl

Niimnberal Full Ui SUlh s o sse snn son s av

Number ol independent contractors. oo
Q103 Has this facilitv ever allowed independent contractor physicians o practice medicme
within its premise?

HOVES, READ QUESTION Q06T ond OQDOR consecuiin ey
N O DONTT RSO R AT TS TION Quols,
OTo4, What was the reuson teoestabhish relanionship with independent contracton hicalth

protessionuls’

(YOS AL b [N ¢ ibEasg a "o b Dopvesan, Lovsan s 4 \ s N ! !
y Vit B . . (Gl i VT g 1 5

i i i
L= S Mt VL UL SRR (B L R e v .



DON"TKNOW . ...
Q106. Which government body regulates/supervises this faciliny”
FEDERAL MINISIRY OF HEALTH. ...

REGIONAL HEALTH BUREAU ...

Q107 Has this facilinv ever had a supervision visit from the regulatory eovernment body?

Q108 Has this Tacilits ever encountered with medical malpractice claims?
DONTT KNOW

QT09. Have vou ever report the occurrence of medical malpractice in vour premise o the
Appropriate government organ?

DONTT KNOW

[ THE REPLAY IS YES OR DONTT KNOW SKIP TO @11,

QIO What would you sav are some ol the reasons lor not reporting the occurrence ol medical
madpractices o the o opriate orean

MLLE . Uhm g odmieses, S iy palfents wme seen 1w el care services at this 1 i cach day

PATIENTS DAY
DONTT KNOW

LhE el Ay B suomadd o SEE e ool the admiimsiiat o ohoalionoes v

Py issaoes

QPES W hat i the orzanizational form ol this lacthin 2 PLO SCTPS GIPS



.//

SECTION I1: HEALTH PROFESSIONALS
AL Tdentification
[ Name of the respondent
2. Professional status
I'would like to ask you a few questions about vour background and your experience on the
health care system in Iithiopia.
INSTRUCTIONS
Q201 For how many vears have yousorked inyour profession? YEARS o
Q202 Tor howw many veurs have yousorked in the private health sector YEARS
Q203 what are the reasons vousork in the private health sector?
BETTER JOB OPPOR TUNITIES (THAN
PUBLIC SECTOR) .
UNABLETO SECURLE JOB [N

PUBLICSECTOR

Q205 Do sou have o current professional Ticense o practice medicine in Fthiopia?
7

()

DONTT RNOW

Q200 Do sou tollow the standards ol care tor all medical treatments
YIS
S

DONTT RKNOW



Q207 TTave vou ever report the occurrence of medical malpractice that you get to know in an
way to the appropriate government organ’?

YLES

NO

DONTT KNOW

Q208 Are you a member of a prolessional association?

Q209 To which association’s do you belong?
SECTION 1: PROFIESSIONAL ASSOCIATIONS

A. ldentification

ETHIOPTAN MEDICAT ASSOC oo,

101 ICAL - ASSOC

MEDICAL ASSOC OF PHYSICIANS INPRIVATE PRACTICE-ETHIOPIA .o ;
;

FITHOPIAN NURSES ASSOCIATION oo E

ETHIOPIAN NMIDWIVES ASSOCATION ... . |

PUBLIC TTEALTIT ASSOCIATION

i

ETHIOPIAN GENERAL MEDICAL PRCTIONERS ASSOCIATION. R 1
OTHER (SPECHY)

_

B. Name of the Respondent

. Position of the Respondent in the Association
INTERVIEWER  Read: Next I would like to ask you some questions  about the
undertakings of your association.

Q301 How many members do vou have?

Lt s hane o Dvsoctation ever participated nthe sormubation ol medical staiidards of care”
YIS
NGO)

DONT KNOW

(U3 Dows this dssoditiomt ev et Lol
NS

N



DONTT KNOW
[ Y-S
Q304 Is ita local or national standard ol care?!
LOCAL
NATIONAL
Q303 what 1s vour involvement in medical malpractice or negligence?
SECTION 1V: GOVERNMENT ORGANS
A. ldentification
The FDRE Mimistry of Health
Addis Ababa Health Bureau
Oromia Revional State Health Bureau
Ministry of Trade
Food. Medicine. and Drug Administraton \uthoriny
B. Name of the Respondent
C. Position of the Respondent in the institution
INTERVIEWLER Read: Next 1 would like to ask vou some questions about the activities of
vour institution regarding the health care svstem and the activities of private health
institutions.
Q401 What is the mvolvement ol vour msttution i the regulation ol health professionals and
health mstitutibns?
(402, What are the mechanisms wken to prevent the occurrence of medical injurios”
Q403 Is there any erisis standards o care™ that protects medical professionals trom medical
malpractice habihiues occurred during disusters and crisis?
Q404 Which orcan’Authority ol the covernment is tasked swith the issuance. suspension or
svadiion of health professionals” ficens
Q403 Wineh orcan authority ot the concomeent asctashed with the issuance. suspansion o
Fevocation of for-protit health misttutions” acense cortilicate of competence”
(QH06. W hat are the requirements Tor the issuanee ol ficense o health professionals and Tor-prol
health institotions?
407 What are G roles ob regional covenonts on health protessionals and reaisis aosi

reculations’!
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