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Abstract 

 

In the wake of the reception of international human rights norms and standards into domestic 

legal order, it is incumbent up on states to ensure access to justice and remedy to victims of 

human rights violations. The FDRE constitution embraced international human rights law in 

various ways laying down the normative foundation for human rights implementation at the 

domestic level. It further guaranteed the right to access to justice and remedy in broader 

terms which is equally applicable to human rights provisions. Accordingly, access to 

adjudicatory forums with mandates is one of the defining elements of access to justice and 

remedy in the event of human rights violation. 

 

Despite this, the practice in the federal courts does not match with the promises of the law 

and direct human rights court actions are almost non-existent. The practice again has been 

shaped by normative and practical factors. On the other hand, recent legislative reform 

measures added specificity and new features to the existing legal framework offering hope for 

increased protection of fundamental rights and freedoms through human rights adjudication.  

 

Direct human rights court actions are now coming to courts of law and it is imperative to 

assess the factors which shaped and would probably continue to shape the practice of human 

rights litigation. The research  through literature review; review of relevant laws, case 

analysis as well as through key informant interviews analyzed the framework in place and 

tested the  practice in federal courts in demonstrating the practical status and the associated 

challenges in informing more measures needed to  ground  human rights adjudication well. 

  

Key words:  Human Rights; Human Rights Litigation; Adjudicatory forums; Standing 

Substantive Remedies; Legislative Expression; Activism.  
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Chapter – one 

Introduction 

1.1 Background of the Study 

 

Human rights are the sum of individual and collective rights guaranteed in international law 

and state constitutions & laws. They encompass civil, political, economic, social, and cultural 

rights (ESCR), as well as the collective rights of peoples which form the basis for legal 

entitlements, claims and remedies in the event of violation.
1
 Their implementation is relevant 

for human dignity.
2
 As parties to international treaties, states assume obligations and duties 

under international law to respect, protect, and fulfill human rights which are basis for 

entitlements and remedies.
3
   

 

The obligation to respect requires states to refrain from interfering with the enjoyment of 

human rights by individuals and groups. The obligation to protect entails that states shall 

protect individuals and groups against human rights abuses despite the nature and source of 

the violations. The obligation to fulfill, on the other hand requires states to take positive 

actions or measures to facilitate the enjoyment of basic human rights.
4
 Failure on the part of 

member states to observe such obligations would give rights to violations in the event of 

which states are required to avail remedies to the victims. Ultimately member states are 

required to provide remedies to victims in the event of human rights violations as it also 

constitute a substantive rights.  

 

At the international level, protection mechanisms relate primarily to monitoring compliance. 

However, through time petition procedures have become integral parts of the process allowing 

individuals challenge states for human rights violations.
5
 In still other instances, human rights 

                                                      
1
 United Nations Human Rights Office of the High Commissioner & Inter-Parliamentary Union, Hand Book for 

parliamentarians,(2016) 19   
2
 Ibid 

3
 Ibid 

4
 Ibid 

5
 Magnus Kilander (ed.) International Law and Domestic Human Rights Litigation in Africa, (Pretoria University 

law Press 2010) v 
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adjudication by permanent judicial bodies also formed part the implementation mechanisms 

particularly at regional levels.
6
  

Therefore, an action for remedy may be brought either before national courts and judicial 

bodies or under certain circumstances before regional and international monitoring and 

adjudicatory bodies.
7
 With such possibilities, anyone who has had his/her human rights 

violated has a right to have the violation remedied.
8
  This is not anything new and judicial 

bodies both at national and international levels address a range of human rights claims.
9
 

Accordingly, individuals, groups or rights defenders may rely on human rights norms and 

standards in vindicating private rights.
10

  

 

The right to remedy underlines the general state obligations under the relevant human rights 

treaties. In addressing the nature of state obligations under article 2 of the ICCPR, the UN 

Human Rights Committee, in its general comment 31 reiterated, besides protection of 

convention rights, states parties are required to ensure that individuals have accessible and 

effective remedies.
11

 The Committee further noted that states shall establish appropriate 

judicial and administrative mechanisms for addressing claims of human rights violations 

under the domestic law.
12

 Enjoyment of the rights under the covenant can be effectively 

assured by the judiciary in many different ways including through direct applicability of the 

covenant, application of comparable constitutional or other provisions of the law and  the 

interpretive role the human rights provisions in the covenant.
13

  

 

Similarly the UN committee on Economic, Social and Cultural rights has addressed general 

obligation of state as it applies to Economic, Social and Cultural rights under article 2 of the 

International Covenant on Economic Social and Cultural Rights (ICESCR). The committee 

reiterated the term ‘appropriate’, shall include the provision of judicial remedies with respect 

to rights which may be, in accordance with the national legal system, be considered 

                                                      
6
 Ibid 

7
 Ibid 

8
 Ibid 

9
 Center on Housing Right and Eviction (COHRE),Litigating Economic, Social and Cultural Rights: 

Achievements, Challenges and Strategies(2003) 8 
10

 Ibid 
11

 Human Rights Committee, General Comment  31, Nature of the General Obligation on States Parties to the 

Covenant,(2004), Para. 15 
12

 ibid 
13

 Ibid 
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justiciable.
14

 In the mean time noted that there are a number of provisions in the ICESCR 

which are capable of immediate application by judicial institutions.
15

  

 

In further elaboration of the domestic application of the covenant, the committee in its general 

comment no. 9 stated, the covenant norms must be recognized in appropriate ways within the 

domestic legal order and appropriate means of redress or remedies must be available to any 

aggrieved individuals and groups.
16

 The committee further noted everyone’s right to an 

effective remedy as envisaged under article 8 of the UDHR, shall apply to fundamental rights 

granted in domestic constitution and shall also underlines the domestic application of 

international human rights treaties.
17

 The committee recognized the fact that it is generally 

taken for granted that judicial remedies are applicable to civil and political rights and to the 

contrary assumptions are often made that economic, social and cultural rights are not subject 

to judicial application, which is not warranted either by their nature or by the relevant 

covenant provisions.
18

        

 

In the case of Ethiopia the FDRE constitution, beyond verbatim replication of the contents of 

international human rights instruments has embraced international human rights law through 

direct incorporation clause 
19

 and also as interpretation guides in the implementation of human 

rights provisions in the constitution,
20

 laying down the foundation for domestic application 

including through judicial means. However this has not been the case and establishing the 

justiciability of human rights is still a challenge affecting access to justice and remedy. 

1.2 Problem statement 

 

State parties to international human rights treaties, including Ethiopia, are required to ensure 

individuals have accessible and effective remedies and take appropriate measures to that end. 

Measures shall include the provision of judicial remedies. It is understood that the enjoyment 

of the rights under human rights treaties can be effectively assured by the judiciary in many 

different ways including through direct applicability of the covenant provisions, application of 

                                                      
14

 CESCR, General Comment 3, The Nature of Sate Parties’ Obligations, (1990),para.5 
15

 Ibid  
16

 CESCR, General Comment 9, The domestic application of the Covenant,(1998) para.2  
17

 Ibid, para.3 
18

 Ibid,  para.10 
19

 Proclamation of the Constitution of the Federal Democratic Republic of Ethiopia no 1/1995, (1
st
 Year no. 1), 

(1995),s 9(4) 
20

 Ibid, s 13 (2) 
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comparable constitutional or other provisions of the law, through the interpretive role of the 

human rights provisions in the international bills of rights. This has never been the case before 

the Ethiopian federal courts for various reasons. 

 

Human rights are litigated primarily as sub texts of statutory laws. However, statutory court 

actions may not result in effective remedies. This partly has to do with the absence of 

equivalents of human rights provisions in statutory laws, absence of legally prescribed 

remedies, or limitations on the jurisdictions of courts including the reviewability of 

administrative actions and decisions. Statutory laws, even at times are against human rights 

provisions in national and international bills of rights. 

 

With the exception of few test cases and cases with statutory basis like in the case of habeas 

corpus and environmental court actions, direct human rights court actions were almost non-

existent and the practice in the federal courts does not match with the promises of the relevant 

law. Human rights provisions never served as direct sources of court actions. Hence, it has 

always been a challenge to establish the justiciability or judicial applicability of human rights 

at the domestic level affecting individuals and groups ability to bring human rights court 

actions in search of remedies. This again is despite a constitutional guarantee to the right to 

access to justice and remedy in broader terms. Accordingly, the study tries to address the legal 

and practical challenges associated with human rights litigation before the Ethiopian Federal 

Courts which adversely affected access to justice and remedy. 

1.3 Objective of the Study 
 

The objectives and intention of the study is: 

1. To explain the conditions of an effective human rights litigation. 

2.  To assess whether the existing legal framework supports or impedes  individuals and 

groups’ ability to bring human rights court actions as well as  Courts’  ability to admit 

and   adjudicate direct human rights court actions. 

3. To assess the employment of human rights norms and standards in the adjudication of 

rights. 

4. To assess the factors that shaped and influenced the practice of human rights litigation 

before the Ethiopian Federal Courts 
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1.4 The Research Questions 

 

In order to achieve its objectives, the study addresses the following research questions: 

 

1. Does the Ethiopian legal framework accommodate the components of human rights 

litigation, particularly for direct human rights court actions? 

2. Is the existing legal framework in Ethiopia adequate enough to accommodate direct 

human rights court actions to be initiated by individuals, groups and rights defenders? 

3. What are the factors that shaped and influenced the practice of human rights litigation 

before the Ethiopian federal Courts? 

4. Do human rights norms and standards in the constitution and international instruments 

employed as basis of claims, decisions and as interpretation tools. 

1.5 Methodology 

 

As could easily be understood from the research objectives and questions designed to lead the 

research initiative, the research required qualitative approach to be based on the analysis of 

words, expressions, ideas and experiences in the data collected. Thematic analysis has been 

employed to interpret and give meaning to the words and expressions in the data collected. In 

doing so, both primary and secondary data were collected using various methods.     

 

Accordingly, a combination of literature review, key informant interviews, case studies and 

analysis of the relevant laws were the primary methods employed in the process of data 

collection. Hence, the method also combined both doctrinal and empirical research 

approaches. The target populations for the key informant interviews were members of the 

judiciary, practicing lawyers, prosecutors, and civil society members and rights defenders. 

Because of the potential difficulty in tracing individual cases and homogeneity in target 

population, purposive selection method based on the researcher’s judgment was employed in 

identifying key informants targeted in the process of data collection.   

1.6 Significance of the study 

 

The study has significance for researchers and policy makers as it addresses the legal and 

practical problems associated with human rights litigation before the Ethiopian Federal 

Courts. It addresses the research problem identified and the factors which shaped and 
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influenced the prevailing practice which is characterized by non-existence of direct human 

rights court actions affecting access to justice and remedy, through providing a framework to 

assess and evaluate the status of human rights litigation. It also provides a framework which 

helps understand how human rights litigation works while informing further measures to be 

considered in grounding litigation based human rights implementation well. The study is 

expected to inform legislative, practical, institutional and personal capacity issues as well as 

informs further research measures to be considered for future intervention.  

1.7 Scope of the study 

 

The focus of the study is on direct human rights court actions brought on the basis of 

provision in national and international bills of rights. However, in as much as application of 

human rights norms and standards underline human rights litigation in general, statutory court 

actions could also be considered at times to demonstrate the application of human rights 

norms and standards.  

 

Human rights adjudicatory bodies and their mandates also vary depending on how the legal 

regime is structured. The study does not go down in discussing the workings of such other 

adjudicatory forums relevant to human rights adjudication and only a brief cross reference 

would be made to the mandates and workings of the House of Federation as it helps 

demonstrate the role of the Federal Courts in the adjudication of direct human rights court 

actions. The study also attempts to identify the defining elements of access to justice and 

remedy in terms of human rights litigation with the purpose of providing a framework in 

assessing the national setting and the practice before the Federal Courts.  

1.8 Limitations of the study 

 

There were lots of challenges in the process of the research undertaking. One obvious 

challenge was limited access to data coupled with lack of systematically organized and 

reported data. Particularly limitations in tracing court cases forced the researcher to stick to 

primarily on reported cases in the decision journals of the Federal Supreme Court. Lack of 

access to pending cases, and lack of willingness for interview sessions have also been 

challenges faced by the researcher in the process limiting the capacity to reflect mainly to 

cases entertained and decided by the Federal Supreme Court.   
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1.9 Structure of the Research  

 

The research is organized in to four chapters. The first chapter introduces background of the 

study, the research problem, and significance of the study, the research objective and 

questions as well as explains the research methodology approach. The second chapter discuses 

the meaning of human rights litigation, its essential components and how the essential 

components have been addressed under the litigation frameworks. The objective being laying 

down the components and frameworks which serve as a tool in the researcher’s discussion of 

human rights litigation before the Ethiopian Federal Courts under the existing legal 

framework. The third chapter deals with human rights litigation under the Ethiopian Legal 

framework and the practice in the Federal Courts. The Chapter also addresses the factors 

which shaped and influenced human rights litigation in Ethiopia. The last Chapter is devoted 

to conclusion and recommendations for future considerations in grounding human rights 

litigation drawing on what has been established in the preceding chapters.    
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Chapter –Two 

Human Rights Litigation in General 

2.1 Meaning and Components of Human Rights Ligation  
 

The Phrase Human Rights Litigation combined two separate terms, human rights and 

litigation. The term litigation is understood as the process of resolving disputes through a 

court action and system. It describes a proceeding initiated between two opposing parties to 

enforce or defend legal rights through a court process. When it applies to human rights 

guaranteed in national and international bills of rights, the process could simply be identified 

as human rights litigation. Since, the objective could also be beyond private rights vindication, 

some prefer to call it as strategic litigation aimed at influencing attitudes, practices and laws. 

As it also applies to constitutional rights, others also identify it as constitutional litigation. 

Human Rights Litigation forms part of a broader effort to ensure that government action is 

consistent with states’ obligations under international human rights law to protect, respect and 

fulfill human rights.
21

  

 

At the domestic level constitutions and statutory laws define substantive rights, the forums 

with mandate to adjudicate human rights claims, how such forums should construe the rights 

in question, who can access such forums & how, and what remedies to expect when accessing 

such forums for human rights violations.
 22

  Those elements define access to justice and 

remedy and effectiveness of the process.  According to Agbor AA human rights litigation is: 

  

the issue of  the substantive definition of human rights as prescribed in international 

law and national bills of  rights,  the forums that are mandated to deal with violations 

of human rights; access to such forums; the remedies to expect at the end of the 

litigation; and what norms should guide the construction of rights contained in this 

legislation.
23

  

 

                                                      
21

 Canadian HIV/AIDS Legal Network & the Joint UN Program on HIV/AIDS (UNAIDS, Courting Rights: Case 

studies in Litigating the Human Rights Of People Living with HIV(2006) 7 
22

 Agbor AA, Pursuing the Right to an Effective Remedy for Human Rights Violation in Cameroon: The Need 

for Legislative Reform" (2017)  5   
23

 Ibid 
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Accordingly, international Human rights law and national constitutions including ordinary 

statutory laws usually address such components providing the framework for human rights 

litigation as the defining elements of access to justice and remedy.
24

 

2.1.1 Legislative Expressions of Human Rights  

 

Human rights in substantive terms are guaranteed at various levels. At the international level 

the Charter of the United Nations laid down the foundation for an international human rights 

regime.
25

 It reaffirmed faith in fundamental human rights, in the dignity and worth of the 

human person, and in the equal rights of men and women.
26

 Despite this it did not list out 

catalogue of rights in an enforceable substantive details 
27

 and only in the following years that 

legislative expression of human rights took effect.  

 

The international human rights movement took ground with the adoption of the Universal 

Declaration of Human Rights (UDHR) on December 10, 1948. The Declaration for the first 

time, spell out basic civil, political, economic, social and cultural rights that all human beings 

should enjoy. The UDHR together with the International Covenant on Civil and Political 

Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) provided for international bills of rights. Subsequently a series of international 

human rights treaties and instruments have been adopted providing normative form for human 

rights and developed the body of international human rights. Human rights instruments 

responding to the particular concerns and providing specific mechanisms of protection have 

also been adopted at regional levels.       

 

For such internationalization of human rights, human rights are generally considered to be the 

domain of international law.
28

 However, most effective mechanism for implementation should 

be availed at the domestic level.
29

 Most states also have also adopted constitutions and other 

laws which formally protect fundamental rights and freedoms at the domestic level. In a 

similar move, numerous African states, including Ethiopia, incorporated the contents of 

                                                      
24

 Ibid  
25

 Ibid 
26

 Nihal Jayawickrama, the Judicial Application of Human Rights Law: National Regional and International 

Jurisprudence (Cambridge 2002) 21 
27

 Ibid 22 
28

 John Mukum Mbaku ‘The Role of International Human Rights Law in the Adjudication of Economic, Social, 

and Cultural Rights in Africa’ (2020), (Penn State Journal of Law & International Affairs) 582    
29

 Ibid 583 
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international human rights in to their national constitutions.
30

 As John C. Mubangizi noted, 

following a call by the 1991 Conference on Security, Stability, Development and Co-

operation in Africa, held in Kampala, several African countries including   Angola, Ghana, 

Malawi, Namibia, Nigeria, South Africa and Uganda have adopted new constitutions with 

Bills of Rights.
31

 Such incorporations in to the domestic regime could be taken as positive 

steps for the protection of human rights including through judicial means.
32

  

 

Besides verbatim incorporations, national constitutions also embraced international human 

rights law in various ways. South African Constitution instructs courts to consider 

international law in the adjudication of constitutionally protected rights.
33

 International law 

also forms part of the domestic law when it is duly ratified and passed in to legislation by the 

South African parliament.
34

 The Kenyan Constitution too provided that human rights are not 

limited to those listed in the bill of rights section of the constitution, but, it includes those in 

other laws passed by the parliament.
35

 It also recognizes that general rules of international law 

and any treaties ratified by Kenya shall form part of the law of Kenya.
36

  

2.1.2 Availability of Human Rights Adjudicatory Forums 

 

Institutions with human rights mandates can be of various types, some are administrative 

bodies, others as special human rights institutions such as human rights commissions and 

ombudsman. Still others are supervisory bodies with adjudicatory role like courts, tribunals 

and quasi-judicial bodies of different kind. Within the UN, various mechanisms were 

proposed including establishment of international human rights tribunal, international court of 

human rights and appointment of UN General Attorney.
37

 But, none of those were accepted 

by the Human Rights Commission,
38

 and when in 1954 it presented the draft treaties to the 

General Assembly, proposed the establishment of a Human Rights Committee.
39

  

 

                                                      
30

Agbor  AA, (n, 22) 19.  
31

 John C Mubangizi, ‘Some reflections on recent and current trends in the promotion and protection of human 

rights in Africa: The pains and the gains’(2006), African Human Rights Law Journal 157 
32

 Ibid 
33

 Constitution of Republic of South Africa, (1996),39  
34

 Ibid 231-233 
35

 Constitution of Kenya,(2010), 2(5)  
36

 Ibid 2(5) &  2(6) 
37

 Jayawickrama (n,26) 130 
38

 Ibid 
39

 David Sloss (ed.),The Role of Domestic Courts in Treaty Enforcement: a comparative study (Cambridge 

University press, 2009) 2 
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Accordingly, the common method of treaty implementation within the UN systems is the 

creation of monitoring treaty bodies (committees) to monitor the performance of member 

states, and to which those states are required to submit periodic reports on compliance. To 

date, within the UN system there is no a judicial body which may deliver a binding decision 

on member states. However, since the early 1970s, individual complaint mechanisms have 

been introduced in to the UN human rights system of Human right and opened access to 

individuals who claim that they are victims of a violation of human rights contained in the 

respective treaties. With the introduction of individual complaint procedures, treaty 

monitoring bodies have assumed qua-sai judicial power with a mandate to receive individual 

complaints and adjudicate same.  

 

Yet, individual complaint procedures are optional and provided either through separate 

optional protocols to the main treaties like in the case of ICCPR,
40

 ICESCR
41

 and ICRC
42

 or 

directly by treaty provisions like in the case of CERD,
43

 CAT,
44

 CMW
45

 and others. Although 

not legally binding, the decisions of the treaty bodies are built up and argued more or less in a 

court like proceedings and as such the workings and the procedures before the treaty bodies 

are relevant to human rights adjudication.
46

 

 

At the regional levels too, the emphasis is on monitoring bodies basically similar to treaty 

bodies under the UN human rights system. However, as opposed to the UN human rights 

system, at regional level there are also permanent human rights courts with competence to 

adjudicate human rights claims cases. Individuals and groups will have access to such 

regional human rights courts provided the concerned state accepted the competence and 

procedures of the relevant forums. 

 

Human rights are generally considered to be the domain of international law, yet applied 

within national systems.
47

  In 1958, Mrs. Eleanor Roosevelt, chairperson of the committee 

which produced the first draft of the Universal Declaration of Human Rights (UDHR), asked 

where universal human rights begin. She answered:  
                                                      
40

 1
st
 Optional Protocol to ICCPR,(1966), (Resolution 2200A(XXI),1& 2 

41
 Optional Protocol to ICESCR, (2008), (Resolution A/RES/63/117, Article 1&2 

42
 Optional Protocol to ICRC ,(2011), Resolution A/RES/66/138 

43
 CERD (1969) Resolution 2106A(XX), 8 & 14(1)  

44
 CAT,(1984),Resolution/RES/57/199, 17(1)& 22(1), 

45
 CMW,(1990), Resolution 45/158, 72(1) & 77(1) 

46
 Manfred Nowak, Introduction to the International Human Rights Regime (Martinus Nijhoff,2003),100 

47
 Mbaku,(n, 28) 582    
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In small places, close to home so close and so small that they cannot be seen on 

any map of the world. Yet they are the world of the individual person: The 

neighborhood he lives in; the school or college he attends; the factory, farm or 

office where he works. Such are the places where every man, woman and child 

seeks equal justice, equal opportunity, equal dignity without discrimination. 
48

 

 

Since human rights principally define and govern the relationship between the individuals and 

their state, protection should begin at the domestic level.
49

 The international system is only 

complementary to the domestic system,
50

 and does not override the domestic system.
51

 

Therefore, providing remedies at the national level is a priority and individuals may have 

standing before international bodies and forums only after exhaustion of remedies to be 

availed at the national level.  

 

In so far as international treaties create private rights without granting private party’s access to 

international tribunals, their effective implementation depend on the availability and 

competence of domestic judicial bodies to enforce treaty-based rights on behalf of private 

parties.
52

 Establishing and availing institutions which supervise and take decisions on alleged 

human rights violations are measures expected of states in ensuring access to justice and 

remedy.
53

 Accordingly, it is primarily judicial bodies which decide on the complaints of 

victims of alleged human rights violations.
54

  

 2.1.3 Courts of law as human rights litigation forums 

 

Courts within domestic legal systems adjudicated a variety of cases. The jurisdiction of courts 

depends on how institutions and procedures are structured affecting standing and the 

justiciability of human rights. In some of the constitutions of African countries courts have 

assumed central role in enforcing the rights enshrined in the Bills of Rights.
55

 The 

constitutions of South Africa,
56

 Kenya,
57

 Ghana
58

 and Tanzania 
59

  further articulated the right 

                                                      
48

 Jayawickrama,(n,26) 95 
49

 Ibid 
50

 Ibid 
51

 ibid 
52

 Mbaku,(n,28) 2  
53

 Manfred Nowak,(n,46) 63   
54

 Ibid 
55

 Ibid. 
56

 South Africa, (n,33),38  
57

 Kenya (n,35)  22  
58

 Constitution  of Ghana (1992) 33(1)   
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to access to justice and effective remedy making constitutionally expressed fundamental rights 

and freedoms justiciable.  

 

The High Court,
60

 Supreme Court of Appeal and Constitutional Court of South African 

enforce a person's human rights and decide on the constitutionality of a law that might limit a 

person's human rights.
 61

 Accordingly, anyone with standing has the right to approach a 

competent court, alleging that a right in the Bill of Rights has been infringed or threatened.
62

  

Kenyan constitution too provides that ordinary courts are the forums for direct human rights 

adjudication. The Kenyan High Court has the original jurisdiction to hear and determine 

applications for redress of a denial, violation or infringement of, or threat to, a right or 

fundamental freedom in the Bill of Rights,
63

including review of constitutionality.
64

 

 

In Ghana too, the judiciary has the mandate to adjudicate all matters including matters relating 

to the Constitution and on such other matters as Parliament may by law confer on it.
65

 In 

specific terms the high court of Ghana is the forum with original jurisdiction to adjudicate 

human rights as expressed in the constitution.
66

  Hence, the power to adjudicate human rights 

claims is vested in ordinary courts.
67

 

 

There are similar arrangements in the constitution of the United Republic of Tanzania. Any 

person claiming that any provision in the Bill of Rights Chapter of the constitution or in any 

law concerning his right or duty owed to him has been violated, may institute proceedings for 

redress in the High Court.
68

 The court’s mandate also includes review of constitutionality, and 

has the mandate to declare any law enacted or any action taken by the Government or any 

other authority is inconsistent or violates any of the basic rights and freedoms protected in the 

bill of rights of the constitution.
69

 An appeal also lies to the court of appeal of the United 

Republic of Tanzania.
70
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60
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Unlike the Ethiopian constitution, competence of the ordinary courts in South Africa, Kenya, 

Tanzania and Ghana has been defined in the respective constitutions and courts have assumed 

central role in enforcing the rights enshrined in the national Bills of Rights through direct 

human rights court actions.
71

  

2.1.4 Access and standing  

 

Access to the adjudicatory forums with mandate is one of the defining elements of access to 

justice and remedy in human rights litigation. The constitutions of South African
72

 and 

Kenya
73

 introduced liberal standing rules. Under the South African system ‘anyone acting in 

their own interest or on behalf of another person who cannot act in their own name or acting 

as a member of or class of persons or anyone acting in the public interest’ are entitled to 

bring an action.
74

 There is a similar constitutional standing rule under the Kenyan 

constitution,
75

 allowing various categories of persons to litigate human rights not only acting 

in their own interest, but also to protect the rights of others.  

 

Contrary to the case of South Africa and Kenya, under the Ghanaian constitution ‘a person is 

allowed to bring an action when he alleges that a provision of the Constitution on the 

fundamental human rights and freedoms has been, or is being or is likely to be contravened in 

relation to him’.
76

  That is also the case under the Tanzanian Constitution.
77

  

2.1.5 Applicability of International Human rights Law/ Norms and standards 

 

The other element of access to justice and remedy which defines human rights litigation is the 

applicability of international human rights norms and standards. The status and applicability 

of international law within a municipal legal system is generally determined by national laws. 

The rules differ whether the system of law in place is either monist or dualist.
78

 Yet, the direct 

application of a treaty properly adopted is by no means automatic. This is also true of other 

so-called ‘monist’ states, whose courts may invoke doctrines like self-execution or political 

                                                      
71
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question to limit the domestic legal effect of ratified treaties.
79

 Hence, the interface between 

the two systems of law shapes human rights litigation before domestic forums. Where human 

rights are legislatively expressed in national constitutions or bills of rights in detailed terms, it 

may not be controversial to establish the judicial applicability of international human rights. 

International human rights treaties have constituted a source of inspiration for domestic laws 

and most written constitutions today, though not fully, have legislatively incorporated the 

contents of international human rights treaties.
80

   

2.1.6 Availing Substantive remedies  

 

In specific terms remedy refers to the relief afforded to victims of violation. The outcome of 

the proceedings; the relief afforded to the successful claimant in the end in substantive 

terms.
81

 It includes reparation to victims of human rights violation. What victims perceive as 

reparation is different in each case and largely depends on the type and gravity of the human 

rights violation.
82

 In many cases the mere fact that human rights violation has been recognized 

as such by a court is considered sufficient satisfaction.
83

 Restitution may relate to restitution 

of expropriated property, release of prisoners, reemployment of previously dismissed persons,  

granting access to courts, home, education and health care institutions including interim or 

provisional measures for the prevention of imminent human rights violation such as non-

execution of death penalty, an eviction or deportation decision.
84

 

 

Where restitution inapplicable,
85

 other forms of reparations have to be considered which may 

include public apologies, financial compensation for the damage suffered, rehabilitation and 

satisfaction. Remedies may also include medical, psychological and social care, , guarantees 

of non-repetition, social services to the victim and his dependants, criminal investigations as 

well as appropriate penal measures against the perpetrators are to be considered.
86

 

 

Procedural aspects of the right to remedy on the other hand involve jurisdiction, access and 

standing, and admissibility requirements, if any including whether the matter is justiciable or 
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not and the steps to be followed in the process of resolving disputes.
87

  The rules governing 

standing could either be restrictive in nature in that only victims of violence with affected 

personal interest may bring an action before the competent court (forum) or liberal in that 

other persons, organizations or rights groups and advocates may be allowed to bring a case in 

the interest of victims without a need for formal representation or authorization.  

 

At the domestic level, emphasis is usually placed on the inclusion (domestication) of human 

rights norms and standards in state constitutions and ordinary legislations in substantive terms 

and the reviewability of their implementation by courts.
88

 Yet, the existence of procedures that 

define as to who may access courts, how and other related access issues are instrumental in 

the effectiveness of human rights litigations. Accordingly, the substantive guarantees along 

enforcement procedures determine the effectiveness of human rights adjudication.
89

 Sisay 

Alemahu noted ‘In practice, much attention is given to substantive grantees and 

comparatively little attention is given to remedies for their violation’.
90

  

 

Some national constitutions and legislations like in the case of Kenya are express on the type 

of reliefs and the court may grant appropriate relief, including ‘declaration of rights, an 

injunction, a conservatory order, a declaration of invalidity of any law that violates a right or 

fundamental freedom in the Bill of Rights, an order for compensation and an order of judicial 

review’.
 91

  Still some of the national constitutions are not specific and while others are still 

silent on the nature of substantive remedies to be granted.  
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Chapter –Three 

Human Rights Litigation in Ethiopia: The 

Legal Framework and the Practice before 

the Ethiopian Federal Courts 

3.1 Introduction  
 

This chapter discusses how the defining elements of access to justice and remedy outlined in 

the preceding chapters are addressed in the Ethiopian legal framework. It also aims at 

assessing how those elements of access to justice and remedy affected the practice of human 

rights litigation.     

3.2 Legislative Expressions of Human Rights    

  

The 1995 Ethiopian Federal Constitution makes declaration for full respect of individual and 

peoples’ fundamental freedoms and rights on the basis of equality and non-discrimination’  as 

it aspires for a political community to be founded on rule of law and democratic order.
92

 

Under the bill of rights section the constitution embraced human rights ranging from civil and 

political rights to social, economic and cultural rights as well as collective rights.
93

   

 

In the area of civil and political rights, the constitution  provided for  the right to life, security 

of a person & liberty,
94

 the right against inhuman treatment, 
95

 rights of arrested & accused 

persons,
96

 right to honor & reputation, 
97

 the right to privacy, 
98

 freedom of religion, belief, 

opinion, right of thought, opinion & expression,
99

 the right to assembly, demonstration & 

petition,
100

 freedom of association,
101

 freedom of movement,
102

 the right to access to justice, 
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103
 the right to vote and to be elected, 

104
 the right to property and many other list of  civil and 

political rights. 
105

  

 

In the areas of ESC rights, though limited in scope, the FDRE Constitution also guaranteed 

the right to freely engage in economic activities,
106

 the right to choose means of livelihood, 

occupation & profession,
107

 equal access to publicly funded social services
108

 and access to 

gainful employment.
109

 Labor rights including the right to form labor unions, the right to 

strike, the right to equal pay for equal work and others have been guaranteed by the 

constitution.
110

 It also protected so called third generation rights including the right to self-

determination,
111

 the right to development
112

 and environmental rights.
113

  

 

The constitution also made textual reference to international human rights instruments 

expanding the coverage of substantive rights applicable at the domestic level.
114

 It states ‘all 

international agreements ratified by Ethiopia are an integral part of the laws of the land’.
115

 

The constitution further embraced international human rights law as interpretation guides and 

tools.
116

  It states:  

The fundamental rights and freedoms specified in this Chapter shall be 

interpreted in a manner conforming to the principles of the Universal Declaration 

of Human Rights, International Covenants on Human Rights and international 

instruments adopted by Ethiopia. 
117

 

 

Ethiopia’s treaty ratification status, on the other hand, reveals that it has already ratified 

several of the international 
118

 and regional 
119

 human rights instruments. Accordingly, human 

rights provisions in the constitution and international agreements ratified by Ethiopia form the 

substantive basis for domestic remedies including through judicial meanse.  
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 3.3 Human Rights Adjudicatory Forums in Ethiopia    

 

Adjudicatory forums are supervisory bodies like courts, tribunals, quasi-judicial bodies of 

different kind including the unique arrangement like in the case of the Ethiopian HoF. The 

FDRE  constitution under article 37 (1) guaranteed everyone’s  right to bring a justiciable 

matter to, and to obtain a decision or judgment by, a court of law or any other competent body 

with judicial power.
120

 The constitution also gives recognition to other duly constituted 

judicial bodies including religious and customary courts,
121

 and other competent bodies which 

are legally empowered to exercise adjudicatory functions and which follow prescribed 

procedures.
122

  

 

Such other judicial bodies include the Civil Servants Administrative Tribunal,
123

 the Labor 

Relations Board,
124

 the tax Appeal Commission,
125

 the Land Clearance Appeal Council,
126

 

Communications Appeal Tribunal,
127

 and Trade Competition & Consumer protection 

administrative tribunal.
128

 There are also ethical and disciplinary committees with judicial 

function such as Advocates’ Discipline Committee under the Federal Advocacy service 

Licensing and Administration Proclamation
129

 and other similar bodies within the different 

administrative agencies. However, the actions before the different adjudicatory bodies 

mentioned has only indirect relevance to human rights adjudication and may not be 

considered as forums for direct human rights litigation.  

 

In a different arrangement, the House of Federation (HoF) along with its advisory body, the 

Council of Constitutional Inquiry (CCI), is an adjudicatory forum with direct relevance to 

human rights adjudication.
130
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3.4 Ethiopian Federal Courts as Human Rights Litigation Forums 

 

Federal courts have never been considered by many as forums for adjudication of direct 

human rights court actions. This partly has to do with the adjudicatory mandate of the HoF, as 

stated under article 84 of the constitution which reads ‘all constitutional disputes shall be 

decided by the House of Federation’. The meaning attached to the phrase ‘constitutional 

disputes’ affected the jurisdiction of federal courts as it also served to exclude the courts from 

admitting and adjudicating direct human rights court actions. 

 

However, the House of Federation may only step in through a review procedure to ensure the 

supremacy of the constitution, and a case may only be initiated before the House or the CCI 

when the constitutionality of any law, decision of a government organ or official or customary 

practice is challenged as unconstitutional.
131

 This has now become more specific with the 

recent legislative reform dealing with the powers and functions of the HoF and the 

responsibilities of the CCI respectively.
132

 A handful of scholars and writers also argued 

extending the meaning of the phrase ‘constitutional dispute’ to all conceivable constitutional 

claims will strip off the judicial functions of courts including adjudication of direct human 

rights court actions. 

 

Yet, the constitutional review procedure before HoF has direct relevance to human rights 

adjudication in that the subject matter of the dispute may underline human rights provisions of 

the constitution.
133

 The House of Federation has adjudicated and decided a total of 53 

constitutional disputes in the period between May 2012 and September 2021.
134

 Of those 53 

constitutional cases one is on the constitutional possibility of postponement of general 

election
135

 and the other on separation of power and election.
136

 All the remaining 51 cases are 

directly related to human rights provisions in the constitution.  Private rights ranging from the 

right to property, access to justice, marriage and family rights, child rights, labor rights, 

equality and non-discrimination and other basic rights and freedoms were subjects of the 

constitutional disputes.  
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The HoF has also served as forum for individuals claiming infringement to their constitutional 

right providing them access both directly and indirectly through court referrals,
137

 serves as a 

forum for the application of international human rights norms and standards in the 

determination of the meaning and scope of application of human rights provisions,
138

 as 

interpretation guides and tools in similar human rights cases, though indirect and incidental as 

well as limited in scope, the review  procedure avails individual remedies for human rights 

violations which include declaration of violation, guarantees of non-repetition and access to 

justice.
139

   

 

Despite, its relevance of the constitutional review procedure to human rights adjudication, the 

HoF is not a trial forum and may only consider constitutional disputes through review 

procedure; its jurisdiction is limited to checking constitutionality and declaring whether the 

disputed law, decision or practice is in conformity with the constitution. Individual remedies 

are only indirect and incidental to the procedure. As such the house does not administer 

private remedies, hence, could not be treated as a replacement to courts of law in terms of 

access to justice and remedy in search of private remedies of specific nature. 
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3.4.1 The practice  before the Ethiopian Federal Courts    

 

There is no express constitutional clause like in the case of South Africa, Kenya, Ghana, and 

the United Republic of Tanzania, in the FDRE constitution, which confers jurisdiction on 

federal courts to adjudicate human rights claims. For lack of such express confirmation of 

jurisdiction, in much of the discussions human rights provisions in the constitution and 

international bills of rights were considered as non-justiciable. This coupled with the 

constitutional review mandate of the HOF and such other normative and practical factors, has 

led to the low profile of human rights litigation before the federal courts.  As Mizane A. noted 

‘direct human rights litigation based on the constitutional bills of right and human rights 

standards in the international human rights law are rare and non- existent.’ 
140

  

 

One of the underlining causes being the gap in law or at least lack of clarity on the legitimacy 

and competence of the courts vis-à-vis the constitutional interpretation mandate of the HoF, 

the normative gaps and limitations on the reviewability of administrative actions and 

decisions by courts of law, as well as lack of clarity on status of international agreements and 

their interplay with the domestic legal regime have influenced the practice of human rights 

litigation. Ameha Mekonnen , Executive director of LHR has this to say: 

 

The legal frame work has never been enough to accommodate direct human rights 

court actions and this has been the case primarily due to sever procedural law 

gap, lack of clarity on the role of courts, limitation on jurisdiction, the controversy 

on the relationship of domestic and international legal system vis-à-vis the status 

of international human rights treaties in domestic law.
141

   

 

In the past, with the exception of the environmental protection law, there was no primary law 

which defines the forums, the subject matter, interested parties and other related matters in 

direct human rights court actions.
142

 However, recent legislative measures involving the 

constitutional interpretation mandate of the HoF,
143

 federal Court’s structures, jurisdictions 

and other procedural elements such as access and standing,
144

  and on the reviewability of 
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administrative decisions and actions by courts of law
145

  could be taken as important additions 

with implications on human rights litigation. 

 

Even in the absence of express constitutional clause which mandates courts of law, it was 

argued that judicial remedies are the natural recourse for violations of human rights.
146

  In 

what seems to support such a position, Article 37(1) the FDRE constitution addressed 

justiciability and access to justice in broader terms stating ‘Everyone has the right to bring a 

justiciable matter to, and to obtain a decision or judgment by, a court of law or any other 

competent body with judicial power.’ 
147

 the framing should be understood to confer 

jurisdiction on federal courts. However, there were no cases which demonstrate such a 

position and even to the contrary courts in the past declined to entertain direct human rights 

court actions.   

 

Despite this, there were few test cases in the past including the cases of Coalition for Unity & 

Democracy (CDU) vs Prime Minister Meles Zenawi, 
148

 and the case of  Action Professionals’ 

Association for the People (APAP) vs. Ethiopian Environmental Authority Case.
149

 The first 

one was brought challenging a decree by the late Ethiopian Prime Minster, Meles Zenami, 

banning public assembly and demonstrations in the after math of the 2005 disputed general 

election as a violation of constitutional right to peaceful demonstration and the right to 

assembly. The Federal First Instance Court declined to entertain the matter redirecting same to 

the HoF citing that the claim involved constitutional provision that received the petition 

refereed the case to the HoF for the reason that the claim involved a constitutional provision 

only to discover that there was no need for a constitutional interpretation, which questions the 

courts wisdom of referring the case in the first place.  

 

In the second case was brought against the Ethiopian environmental Authority alleging 

violations to the civil, political, economic, social and cultural rights of citizens living along 

the Akaki-Mojo river basin due to environmental pollution and for it has failed  to take 

corrective measures in its regulatory mandate. The competent court ruled that APAP has no 

standing to bring such a court action against the Environmental Authority and it may only do 
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so against the polluters, a ruling upheld all the way through to the Cassation Bench of Federal 

Supreme Court. It was then clear that the ruling was against the very idea that governments or 

states are the primary legal duty bearers irrespective of the nature and source of human rights 

violation as implied in the nature of general state obligation.  

 

Recently, just before the adoption of the new Federal Courts Proclamation no.1234/2021, 

Lawyers for Human Rights (LHR), an indigenous non-governmental human rights 

organization brought two court cases involving Yeshi Mekonen vs. Addis Ababa City 

Administration Labor & Social Affairs Bureau
150

 and Yonas Gashaw  vs. Federal Police 

Commission.
151

 In the first  case, the applicants  alleged the violation of  multiple civil, 

political, economic, social and cultural rights  of men, women, children and elderly people 

living in Addis Ababa City, in a place locally known as  as Qoshe, an area where the city 

administration has been damping solid wastes for decades.  

 

The victims allegedly sustained the violations to their rights from pollution and suffered 

physical damages due to sliding solid waste piled in the location for decades. The second case, 

Yonas Gashaw vs Federal police Commission Crime Investigation Department was brought to 

the court alleging the applicant went through inhuman and degrading treatment while 

undergoing a criminal investigation in the detention and custody of the respondents leading to 

series of sever human rights violations.  

 

The cases are still pending before the Federal High Court  and the reliefs sought  by the 

victims involved declaration as to the  inadequacy of  rehabilitation scheme and subsequent 

order for  revision of same in conformity with the national social security policy, declaration 

of violation to the human rights provisions invoked, an order for criminal investigation and 

publication of findings, an order for measures that ensure non-repetition of the violations and  

production of a report to the court on the measures taken,  an order for investigation and  

measures against judges who failed to ensure justice for the victim, issuance of certificate 

attesting violations to the victim, issuance of public apology
152

 and other  similar types of 

reliefs.  
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In what seemed to be an issue of justicibility underlining separation of power and the specific 

nature of reliefs sought, the Federal High court, pending final decisions, in its preliminary 

rulings ordered the applicants to drop parts of the reliefs sought  limiting the matters only to 

claims of monetary compensations for damages.
153

 In doing so, in effect the court changed the 

course of the litigations to ordinary statutory claims. The course could have been different, 

had the court actions been brought after the adoption of the new federal courts Proclamation 

no. 1234/2021.
154

  

 

One of the legislative reform objectives in introducing new standing rule which allows 

individuals and groups to bring direct human rights court action as stated in the preamble 

section of the new law is:   

 

The constitution stipulates that everyone has a right to bring a justiciable matter 

to obtain a decision or a judgment from a court of law. Hence, is necessary to 

establish a system in which federal Courts play an imitable role in enforcing the 

rule of law, and protection of human and democratic rights.   

 

The reform objective clearly linked human rights to access to justice and remedy guaranteed 

under article 37 of the constitution as a clear indication that the term justiciability equally 

applies to human rights provisions of the constitution. Yet, the basic feature of the new law 

lies with Article 11 of the relevant law which reads:  

  

… the Federal High Court may render decision, judgment or order in order to 

protect justiciable human rights specified under chapter three of the FDRE 

Constitution…..any person who has vested interest or sufficient reason may 

institute a suite before the Federal High Court to protect his own rights or the 

rights of others . 
155

 

 

The basic consideration for the inclusion of a legal provision with such level of specificity 

was that, despite the constitutional mandate and responsibility conferred on courts as 

protectors of constitutionally guaranteed human rights, the practice of judicial enforcement of 

human rights was not at the level expected, and there was a need for a legal tool which would 
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enable the courts discharge their constitutional obligation in bridging the gap between the law 

and the practice.
156

    

 

One of the gaps identified in the justiciability and adjudication of constitutional provisions has 

been the absence of designated forum with jurisdiction.
157

 With the introduction of the new 

Federal Courts Proclamation, however, the Federal High Court has now been identified in 

express terms as the forum with the mandate and original jurisdictions, to admit and 

adjudicate direct human rights court actions, making human rights provisions justiciable. An 

appeal from the decision of the Federal High Court also lies with the Federal Supreme Court 

including cassation applications.
158

 Now, individuals and groups are allowed to bring human 

rights court actions invoking constitutional human rights provisions in a most direct way.
159

  

 

However, the right is qualified in that the action or the claim should be limited to ‘justiciable 

human rights and human rights specified in Chapter three of the Federal Constitution’.
160

 The 

term justiciable here I think applies to the dimension of justiciability dealing with the nature 

and elements of the rights in question. The second qualifier seems to limit the scope of subject 

matter coverage only to those rights under the bill of rights section. Such qualifiers could be 

understood as limitations on the subject matter jurisdiction of the Federal High Court affecting 

the scope of justiciability of human rights. This definitely triggers discussion, whether the 

high Court’s jurisdiction is limited only to those catalogues of rights provided in the bill of 

rights section of the constitution or extend to those protected by other laws including 

international human rights instruments accepted and ratified by Ethiopia. 

 

Such classification of human rights as ‘justiciable’ or ‘non-justiciable’ is traditionally linked 

to economic, social & cultural rights, and third generation rights such as environmental, the 

right to development and self-determination. The committee on Economic, Social and cultural 

rights recognized the fact that it is generally taken for granted that judicial remedies are 

applicable to civil and political rights and to the contrary assumptions are often made that 

economic, social and cultural rights are not subject to judicial application, which is not 
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warranted either by their nature or by the relevant covenant provisions.
161

 However, the 

generic understanding of justiciability has changed over time and such rights are proved to be 

judicially enforceable under various jurisdictions.  

 

Recently the cassation bench of the Federal Supreme Court addressed the issue of 

justiciability, not directly as it applies to human rights provisions, but as a side issue while 

discussing reviewability of administrative decisions by courts of law as justiciability also 

underlines separation of powers.
162

 The bench underlined: 

 

As per article 79(1) of the constitution judicial power is vested in the judiciary. 

Hence, courts have inherent judicial power on all justiciable matters, of course 

excluding constitutional disputes.  Matters which are not justiciable are those 

matters which in their nature are not subjects to judicial proceedings and to 

which enforceable/executable remedies could not be administered by courts of 

law. Non-justiciability also applies to matters assigned to other organs of the sate 

as a result of separation of power and in matters where judicial power is vested in 

judicial bodies other than courts of law and direct court actions on those matters 

may not be admitted by courts of law except in an appeal or review procedure as 

the case may be.
163

           

                                                                                                     [translation mine]        

    

However, the framing of Article 11 of proclamation no 1234/2021 may lead to rejection and 

avoidance by courts and judges of human rights claims for the mere reason that the rights in 

question are not in the  list under chapter three of the constitution or non-adjudicable in their 

nature. Therefore, while considering human rights court actions, courts or judges need to 

adopt liberal understanding of the term justiciability in line with the principle of universality, 

indivisibility and interdependence of human rights and linking domestic law with international 

human rights law via the constitutional clause dealing with the domestic applicability of 

international agreements. Though they came prior to the adoption of the new federal courts 

proclamation, the rulings in Yeshi Mekonen and Yonas Gashaw cases
164

 could be taken as 

demonstrations of restrictive approach to justiciaility where the court declined to entertain the 

remedies sought in what seems treating them general lacking specificity and as such non-

justiciable. 
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However, human rights provisions could still be as specific as provisions of statutory laws and 

applied directly in settling concrete disputes. In the first place, it is up to the courts to interpret 

them in the determination of their meaning and scope application to concrete cases like any 

other law. Secondly, every law is relatively general in that its specific applicability to a case 

may only be achieved through the interpretation role of the judiciary which equally applies to 

human rights provisions.  

 

Since the adoption of the new federal courts law, around 11 direct human rights court actions 

have been filed at the Federal High Court. In Ahmed Buser Aman vs. Addis Ababa City 

Administration
165

, the applicant claimed the right to private property based on article 40(3) of 

the constitution. Tsegaye Feyisa vs  Addis Ababa City Administration
166

  and  Feyisa Debel vs 

Addis Ababa City Administration 
167

 are the other direct human rights court actions pending 

before the Federal High Court. The applicants alleged multiple civil, political, social, 

economic and cultural rights of the Oromo community in and around Addis Ababa City have 

been violated for decades due to the illegal territorial expansion and development initiatives 

by the Addis Ababa City Administration.
168

   

 

Sibehat Nega vs. Ethiopian Federal Police Criminal Investigation Department is the other 

direct human rights court action entertained by the Federal High Court.
169

 The applicant 

alleged he was denied exit from the county in violation of his constitutional right to freedom 

of movement. In Abel Getache vs. Addis Ababa City administration Justice Bureau the 

applicant claimed his constitutional right to equality and non-discrimination has been violated 

by the manner the respondent administered exams while recruiting candidates for vacant 

posts.
170

 Mulatu Woldeamanuel vs. Addis Ababa City Administration Women, Children & 

Social Affairs Bureau 
171

 is one of the recent examples of direct human rights court actions. 

The applicants represented by an advocate claimed their constitutional rights to the right to 

healthy environment and social security have been violated by the actions and omissions of 

the respondent. Hunegnaw Mulat vs. Addis Ababa City Administration Police Commission 
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involved writ of habeas corpus 
172

 where the applicant claimed his constitutional right to 

liberty and freedom of movement is violated due to illegal arrest and detention by the 

respondent.  

 

In a most recent move, Lawyers for Human Rights (LHR), a local non-governmental human 

rights organization instituted four direct human rights court actions against the government of 

Ethiopia involving child & women rights, the right to housing and other multiple rights 

affected by massive human rights violation in Oromia region following the murder of the 

renowned Oromo artist, Hachalu Hundessa.
173

    

   

Until the completion of the study the Human Rights Bench at the Federal High Court 

managed to deliver rulings only in four of those court actions, and the remaining cases are still 

pending and we have to wait and see what comes at the end in terms of jurisdiction, 

justifiability, standing, applicability of human rights provisions in the international bills of 

rights and applicable remedies.  

 

In Ahmed Buser’s case, the court observed that since the matter is a pituitary action for 

recovery of plot of land, could be addressed through statutory action, does not qualify to be 

entertained within the meaning of Article 11(3) of the Federal Courts Proclamation. Then, it 

ruled, ‘the case shall be entertained on the basis of the applicable statutory laws through 

ordinary benches’  and subsequently preserving such right of the applicant, closed the case. 

Similarly in Mulatu Woldeamanuel vs. Addis Ababa City Administration Women, Children & 

Social Affairs Bureau case, 
174

 the court ruled the case as inadmissible because the alleged 

violation had occurred before the entry in to force of the Federal Courts Proclamation 

no.1234/2021 and as such article 11 of the proclamation is not applicable to the matter.  

 

The rulings may lead us to question as to which cases could qualify to be treated as human 

rights court actions under Article 11 of the new proclamation and if there could be 

admissibility tests to be applied in classifying cases as such. Also if the procedural rule under 
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article 11 does not apply to violations which had occurred prior to the adoption of the new 

Federal Courts Proclamation or whether a substantive right could be barred because the 

procedure under the relevant law was not in place at the time of the violation even when the 

substantive right had already been guaranteed by the applicable law.  

 

Every action may not qualify to be admitted as human rights court action. Cases that could 

best be redressed though statutory actions or in other forums and procedures may not be 

admitted as human rights court actions. It may also depend on the source of the violation. In 

as much as an effective remedy could be availed in other forums and procedures, cases should 

only be admitted as direct human rights actions on the condition that the alleged violation 

could not be redressed otherwise.
175

  This could serve as one mode of screening, however, 

availability of alternative procedure alone may not suffice and priority should be given to the 

effectiveness of the remedy to be availed in the end.  

 

The relevant law simply states individuals and groups are entitled to bring human rights court 

actions on the basis of the human rights provisions of the bill of rights section in the 

constitution. However, it does not say on admissibility requirements. Reference could only be 

made to the civil procedure code of Ethiopia.
176

   

 

The case of Abel Getachew vs Addis Ababa City Justice Bureau 
177

 which was brought against 

the Addis Ababa city justice bureau was discontinued at the request of the applicants. The 

court also declined to entertain the merit of the case in Hunegnaw Mulat  vs. Addis Ababa City 

Police Commission
178

 observing writ of habeas corpus falls within the subject matter 

jurisdiction of the Federal First Instance court.
179

 The ruling seems in line with a final 

decision by the cassation bench of the Federal Supreme Court in Addis Ababa City Police 

Commission vs. Mulugeta Mengist case 
180

 where the court noted hebeas corpus application 

has already been assigned to the Federal first instance court in a pre existing procedural law 

and article 11(3) of the new Federal Courts proclamation applies only to those rights under 

chapter three of the constitution and as such not assigned by other applicable laws to other 
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forums or competent bodies.
181

 However, since there could be differences in the reliefs to be 

sought such generic ruling may undermine the right to access to justice and remedy.     

 

The first decision on a merit of a case came in Sibhat Nega vs. Federal Police Commission 

case. In its finding the court observed that freedom of movement is fundamental right 

guaranteed under article 32(1) of the constitution and other regional and international human 

rights instruments including Article 13 of UDHR, Article 12 of the African charter on Human 

and Peoples Right, and the ICCPR.
182

 The court noted the right may only be limited on legally 

prescribed grounds in the interest of national security, public moral & health, to protect the 

rights of others and such other legal grounds. It also indicated the travel ban is issued by the 

Federal Police Crime Investigation department by its own right without securing a court order 

to that effect, which was mandatory. Then concluded, the ban is against the law and in 

violation of the applicant’s right to liberty and freedom of movement. The court ultimately 

concluded the ban is illegal shall not be sustained.
183

  

 

The stated direct human rights court cases could be considered as new developments only 

following the adoption of the new Federal Courts proclamation and they could be taken as 

signs of shift in the practice of human rights litigation involving direct human rights court 

actions. Yet, premature to draw conclusions from the pending cases and we have to wait and 

see the prospective effect of the new law.   

3.4.2 Access and standing   

 

Standing as one of the components of human rights litigation is fundamentally a procedural 

aspect of remedy which defines who may have access to the competent forums. It determines 

whether an individual or group of individuals or an entity has the right to claim redress on a 

justiciable matters before tribunals authorized to grant the redress sought.
184

 As noted by 

Sisay Alemahu, ‘emphasis is usually placed on the inclusion (domestication) of human rights 

norms and standards in state constitutions and laws in substantive terms and the reviewability 

of their implementation by courts’.
185

 However, the existence of procedures that allows 
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standing relative to the rights in question should be the basis for judicial protection of human 

rights.  

 

There are provisions both in statutory laws and in the constitution which define rules of 

standing applicable to human rights court actions too. With few exceptions like in the case of 

habeas corpus, and environmental court actions,
186

 rules of access and standing in the 

ordinary laws favored conservative standing rule which required vested interest from the 

applicant and as such only victims are entitled to bring a court action.
187

 Under such a rule, 

nobody is allowed to bring a court action unless he has a vested interest in the subject-matter 

of the dispute.
188

    

 

Many argued the standing rule that requires vested interest is incompatible with the nature of 

human rights and shall be relaxed allowing third parties to litigate in the interest of others or 

in the public interest too.
189

 In line with, many consider the standing rule in the FDRE 

constitution 
190

 already relaxed standing rule allowing third parties to bring court actions in 

the interest of others as well. However, unlike the constitutions of Kenya and South Africa the 

faming is not express in clarifying if a person is entitled to bring a court action in his own 

interest alone or in the interest of third parties too.   

 

But, a standing rule with new features, specifically applicable to human rights provisions of 

the constitution, has now been introduced with the adoption of the new Federal Courts 

Proclamation 1234/2021. The standing rule under article 11 embraced strategic or public 

interest litigation procedure where parties are allowed to litigate in the interest of others too.
191

 

It states ‘Any person who has vested interest or sufficient reason may institute a suit before 

the Federal High Court to protect the rights of his own or others’.
192

 A liberal standing rule 

has now been introduced allowing third parties to litigate human rights in the interest of third 

parties or the general public too. From the pending cases at the Federal High Court, 6 of the 

cases are brought by the applicants in the interest of others.
193

    

 
                                                      
 
187

 Civil Procedure (n,213) , s33(1)  
188

 Ibid  
189

 Mizanie A. (n,140) p 83 
190

 Ethiopian,(n,19),s 37 
191

 Federal courts Proclamation,(n,144), s 11(4) 
192

 Ibid 
193

 Tsegay Feyisa, Feyisa Debel & LHR cases(n, 166, n,167,n,173) 



40 | P a g e  
 

Yet, the standing rule is not an open ended in that any person who comes up with a human 

rights court action to protect the rights of third parties or in the public interest is required to 

show the existence of ‘sufficient reason’ to do so. However, the law does not say what 

constitutes good cause or sufficient reason. That is left for the subjective appreciation of 

judges on case by case basis the onus being on the applicants. Such subjective approach may 

result in either unwarranted restriction on access and standing or to the contrary may lead to 

an abuse of the procedure or the forum with the risk of turning courts in to a political dialogue 

forum. Hence, some indicative lists were needed. Some of the respondents in the stated 

pending cases argued against the standing rights of the applicants underlining the absence of 

sufficient reason and we have to see how the courts would respond to that in the end.  

 

The term sufficient cause should be applied in liberal terms and public interest oriented 

citizens should be encouraged to come forward with direct human rights court action in search 

of remedies for violations.
194

 Particularly human rights defenders and civil society 

organizations working in the field of human rights need to capitalize on this and engage in 

litigation as a strategy. Across jurisdictions, civil society organizations and rights groups 

played major role in the judicial enforcement of human rights, not only before domestic 

forums but also before international adjudicatory forums and qua-sai judicial bodies.  

 

In the case of Ethiopia, we do not see civil society organizations employing litigation as a 

strategy well beyond, legal aid schemes limited to common law or statutory court actions.  

Ameha  Mekonen notes:   

 

There are no civil society organizations which adopted litigation as an advocacy 

tool in their human rights works and LHR is putting effort in the promotion and 

sensitization of human rights litigation as a strategy among the civil society 

organizations working in the field of human rights. It has taken initiatives in 

sensitizing civil society organizations working in the areas of human rights, the 

justice sector and other stakeholders on the relevance of litigation as an advocacy 

tool in the protection and enforcement of human rights and also as a tool in 

soliciting accountability for human rights violations.
195
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This might as well has to do with lack of enabling law or restrictive laws limiting operational 

spaces particularly in the years between 2009 and 2019 as it restricted Ethiopian civil society 

organizations with foreign funding from engaging in governance and human rights related 

activities.
196

 That has now been changed with the arrival of the new civil society’s law back in 

2021 which expanded their operating spaces as well as their internal freedom.
197

    

3.4.3 Applicability of international human rights treaties 

 

The Ethiopian constitution embraced international human rights law in various ways. First it 

has verbatim replication of contents of international human rights instruments. Secondly, the 

FDRE constitution embraced international human rights law as interpretative tools and guides 

in the implementation of the human rights provisions in the bills of rights chapter of the 

constitution and 
198

 finally, defining the relation through a constitutional clause.
199

 The 

constitutional clause under Article 9(4) of the constitution states ‘all international agreements 

ratified by Ethiopia are integral parts of the laws of Ethiopia’.
200

 

 

Despite such broader constitutional recognition, international human rights provisions and 

norms and standards have never served as basis in the adjudication of rights and primarily 

litigated as sub-texts of statutory rights. Even in that case human rights norms and standards 

could have been used as interpretative guides and tools better in the determination of the 

meaning and scope of application of statutory rights. One of reasons being, the need for 

transformation of the contents of ratified international human rights agreements through 

publication of  their full content in the official law gazettes. i.e Negarit Gazzett. A 

requirement not envisaged in the constitution, at least in express terms. Ratification suffices 

and it is all down to determination of what constitutes ratification within the meaning of 

Article 9(4) of the FDRE constitution. 

 

At the national level, Ethiopia has already adopted its own International Agreements Making 

and Ratification Procedure law in 2017 defining what constitutes ‘ratificaton’.
201

 The 

applicable law defined the term ratification to mean ‘a decision by the House of Peoples' 
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Representatives (the parliament) to make Ethiopia bound by an international agreement 

signed by the Government (the executive) branch’.
202

  Accordingly, the approval by the 

parliament needs to be communicated to the other contracting parties or depository of the 

agreement through deposit of a ratification instrument. Instrument of ratification being a letter 

signed by the Prime Minister of the Federal Democratic Republic of Ethiopia and sent to the 

other contracting party or the depository of the agreement to convey the ratification of an 

international agreement by the House of Peoples’ Representatives of Ethiopia.
203

  

 

The other element defining with significance to the term ratification is the term ‘ratification 

proclamation or act’.
204

 The Council of Ministers is required to submit a copy of the 

agreement, explanation of the provisions of the agreement, the brief explanatory note of the 

agreement and ratification proclamation of the international agreement it approves to the 

House of Peoples' Representatives for ratification.
205

 The house shall promulgate ratification 

proclamation for an international agreement it ratifies
206

 with an option to publish the 

provisions (text) of the international agreements with the ratification proclamation.
207

 Subject 

to the implication of such a choice, the relevant Law I think has an answer to the question as 

to what constitutes ratification as applied to international agreements under Article 9(4) of the 

constitution.  

 

Accordingly, ratification is said to have been complete once a signed international agreement 

is approved by the parliament with promulgation of ratification proclamation and 

subsequently with the exchange and deposit of instrument of ratification signed by the Prime 

Minister of the Federal Democratic Republic of Ethiopia (FDRE), which I think is monist in 

approach with no further requirement of publication of the full text of the content of an 

international agreement in an official law gazette.
208

 Instrument of ratification being a letter 

signed by the Prime Minister of the Federal Democratic Republic of Ethiopia and sent to the 

other contracting parties or the depository of the agreement to convey the ratification of an 

international agreement by the parliament.
209
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With such procedure an international agreement becomes an integral part of the laws of 

Ethiopia within the meaning of Article 9(4) of the FDRE constitution and relevant authorities 

and including the judiciary shall take notice of an international agreement approved by the 

house of representative with an act of ratification, even in the absence of publication of full 

text of the agreements in the official gazette.
210

However, in practice, one of the challenges in 

the judicial application of international human rights instruments relates to the need for 

publication of the full texts of an international agreement in the Fderal Negarit Gazetta, a 

Federal law Gazett. A Federal law Gazett has been established under the name Federal 

Negarit Gazetta by federal proclamation enacted in 1995.
211

 Article 3 of same proclamation 

states ‘All Federal or Regional legislative, executive and judicial organs as well as any 

natural or juridical person shall take judicial notice of Laws published in the Federal Negarit 

Gazetta.’ 
212

 

 

The term published here, has been understood to mean publication of the full content of the 

international agreement in question and in the absence of which, many particularly in the legal 

community including judges, declined to take notice of. Such a requirement, I believe, is 

against the constitutional condition under Article 9(4) of the constitution. The requirement 

‘All Federal or Regional legislative, executive and judicial organs as well as any natural or 

juridical person shall take judicial notice of Laws published in the Federal Negarit Gazetta’ 

under article 3 of Federla Negarit Gazette establishment proclamation, should be understood 

to mean that the relevant parties shall not disregard such laws published in the official law 

gazette. But, not necessarily to mean officials shall not take notice of international agreements 

ratified, yet the full content of which has not been published in the official gazzet.   

 

Once a ratification procedure is complete, international law and domestic law regimes will 

become one and the same and parts of a single system of law and as such legally binding 

including before courts of law. The practice by and large is contrary to such an understanding 

and in the words of Abrham Yonannes ‘we don’t find traces of application of international 

agreements, particularly at the lower levels of courts in the adjudication of rights.’
213
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However, though limited in scope and frequency as well as in subject matter coverage, recent 

developments in judicial practices, particularly at the supreme court level suggest that courts 

have began referencing human rights provisions in the international bills of rights in the 

adjudication of  rights. But, such cases are rare and roughly from a total of 2163 cases decided 

and reported in volume 1 through to volume 25 decision journals of the cassation bench, only 

in less than 12 decided cases were references made to the previsions of international bills of 

rights. They are also limited to few of the international human rights instruments such as 

UDHR, ICCPR, ICRC and ACRWC.
214

 In terms of subject matter, the  cases are limited to the 

best interest of the child, non-retroactivity of criminal law, the right to equality and non-

discrimination, the right to life, the right to fair and public trial, protection against 

imprisonment for inability to fulfill contractual obligation, freedom of religion and the right to 

access to justice and remedy.  Some of the human rights norms and standards discussed are 

cross-cutting in that they are instrumental in the implementation of other human rights.     

 

Given the interpretative value and binding nature of the final decisions of the cassation bench 

of the Supreme Court, lower courts are expected to follow suit in the application of the 

provisions of international human rights instruments and as such those decisions are symbolic 

in many ways in addressing the controversy surrounding the direct applicability of 

international human rights instruments. The significance of such reference to international 

human rights instruments has to do with the fact that the references were made in the absence 

of publication of full text or contents of the relevant international agreement in the official law 
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gazettes in what could be considered that the practice is in line with the monist approach as 

envisaged under Article 9(4) of the FDRE constitution.  

 

There are also exceptional cases symbolic in ensuring government accountability in human 

rights violation. In a most recent experience, and in what could be considered the first of its 

kind, a case was decided involving human rights violation resulting from a criminal 

investigation proceeding. In the case involving Federal Public Prosecutor vs. Gebregiorgis 

Giday case,
215

 the defendant in the case, Gebregiorgis Giday, claimed his constitutional right 

has been violated by authorities while undergoing a criminal investigation. The merit of the 

case relates to arbitrary arrest and detention in which the defendant alleged he was detained 

arbitrarily for more than nine months without court supervision and formal criminal charge. 

He pleaded; the bench shall first consider his claim for compensation before passing on to 

considering the merit of the criminal charge brought against him. The claim has its legal basis 

in Article 41(3) of proclamation no. 1176/2020, a proclamation on the Prevention and 

Suppression of Terrorism Crimes.
216

 The relevant provision states: 

 

Where during the proceedings, the court finds that the Executive Organ 

performed in violation of the law, it may on the same file, orders the person or the 

institution that violated the law to compensate the victim a moral damages from 

Birr ten thousand to hundred thousand birr.  

 

In its finding, the Court noted as per article 13(1) of the FDRE constitution, courts shall 

ensure their interpretation and application of laws in concrete disputes is in inconformity with 

the provisions of the constitution. The court again emphasized that article 6(1) of federal 

courts proclamation no. 1234/2021 provided courts shall settle cases before them on the basis 

of provisions of the constitution and international agreements ratified by Ethiopia.
217

  

 

On the merit of the case, the court ruled ‘the Public Prosecution Office has violated the 

fundamental right of the defendant in the process of the criminal investigation and awarded 

the victim Birr 30,000.00(thirty thousand) in the form of compensation for moral damage’.
218

 

The court reasoned the existence of violation on the basis of Article 9 of ICCPR which 
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guarantees protection against arbitrary arrest or detention, and also noted ‘anyone who has 

been victim of unlawful arrest or detention shall have an enforceable right to 

compensation’.
219

 The case in fact is the first of its kind where compensation is claimed 

through direct human rights court action against a violation said to have occurred in a criminal 

proceeding by government authorities. 

 

On the other hand, with the exception of G.Agri park Plc vs. Ethiopian Customs & Revenue 

Authority the human rights provisions cited from the international bills of rights do have 

counter parts in the FDRE constitution and in the relevant statutory laws. For such a reason 

their application is considered  by some as mere re-instatements with no added value and ask 

if courts would have been in a same position in applying the provisions of international human 

rights instruments, had it not been for the existence such counter parts. However, in as much 

as the facts of the case conform to the specific provisions of a ratified international agreement, 

courts would be and should be in opposition to apply them directly within the framework of 

the constitution which treats them as integral parts of the law of the country. 

 

Again with the exception of Federal Public Prosecutor vs. Gebregiorgis Giday case, none of 

those cited cases represent direct human rights court actions where actions were brought to 

courts basing claims directly on the provisions of national and international bills of rights. 

Rather the relevant provisions are cited by judges at their own initiatives indirectly in settling 

statutory disputes before them. However, since application of human rights norms and 

standards are cross-cutting to human rights adjudication whether direct or indirect, the cases 

are still relevant to human rights litigation as the cases also underline access to justice and 

remedy. 

 

Similarly, beyond reinstatements of the provisions of international instruments, courts do not 

discuss and articulate the contents of the specific rights involved in the determination of their 

meaning and scope of application to the cases at hand. With the exception of the case 

involving Oromia Insurance S.C vs. World Vision, where the court referenced General 

Comment of the UN Human Rights Committee on the right to access to justice and remedy, 

we do not see courts cross-referencing the jurisprudence of international monitoring and 

adjudicatory bodies. Same holds true for applicants including legal professions that while 
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preparing their pleadings do not base claims directly on human rights provisions and neither 

discuss the rights in question and lack articulation in sorting out the affected rights as well as 

the elements of the rights violated. 

 

Those references to the provisions of international human rights instruments by courts of law 

have significance in that they signal the tendency to apply international human rights treaty 

provisions even in the absence of publication of their full texts in the official law gazette. 

Courts in their discussion of international instruments also reiterated that ratified international 

agreements form the integral part of the laws of the country and as such the human rights 

provisions of the FDRE constitution and those in statutory laws shall be interpreted and 

applied in conformity with international human rights law, a position instrumental for human 

rights litigation.         

3.4.4 Substantive remedies 

 

From the combined reading of article 37(1) the FDRE constitution and Article 11 of the new 

Federal Courts Proclamation, anyone with standing has the right to approach the Federal High 

Court, alleging that a right in the Bill of Rights section of the constitution has been infringed 

and the competent court may grant appropriate relief. As the cases are still pending, we have 

to wait and see how the courts will go about in administering substantive remedies to 

successful claimants of human rights violations. Of course, Sibhat Nega’s case 
220

 could be 

taken as a land mark case as it was the first case to have been resolved under Article 11 of the 

new federal courts law. The substantive remedy granted relates to declaration of a travel ban 

as illegal and it was all down to the relief sought by the applicant himself as he pleaded for 

such a declaration. The decision is ground breaking and symbolic in many respects to be 

investigated in terms of thematic interests.   

 

Yet, the relevant law is silent on the type of substantive remedies and the framing is general 

and discretionary in that types of remedies to be administered  to victims are implied only in 

the expressions ‘decision, judgment or order’  employed in relation  to the jurisdiction the 

competent court. Short of listing types of reliefs, the framing, I think allows courts or judges 

flexibility in adopting appropriate remedies on case by case basis depending on the nature of 

violation and the reliefs sought. At the same time the framing also risks declaration by the 
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courts the reliefs sought as inapplicable undermining the right to access to justice and 

effective remedy as was in the case of Yeshi & Yonas cases.
221

  

 

Some still consider this as a legal gap  and Mizanie A. went on to describe the situation as 

‘constitutional rights without remedies’ one of his reason to consider them as such being 

absence of prescribed substantive remedies applicable to them.
222

 Such a position seems to 

continue even under the new federal courts proclamation which is not specific on substantive 

remedies at the expected level to be administered at times of violations.  

 

Some national constitutions like in the case of Kenya
223

 are express on the type of reliefs to be 

administered for human rights violation and the competent court may grant appropriate relief, 

including declaration of rights, an injunction, a conservatory order, a declaration of invalidity 

of any law that denies, violates, infringes, or threatens a right or fundamental freedom in the 

Bill of Rights, an order for compensation and an order of judicial review. We do not see 

similar framing in the Ethiopian Constitution and nor in the new federal courts proclamation 

providing for direct human rights court actions. 

 

On the other hand, reliefs of procedural as well as substantive nature which may also be 

equally applicable to direct human rights court actions could be located in isolated 

constitutional and other statutory law provisions. Declaration of unconstitutionality of laws, 

decisions and practices which said to have been inconsistent with the constitution including 

human rights provisions is one of the remedies envisaged under the FDRE constitution for 

breach of constitutional rights.
224

 But, that is not for the federal courts to administer and what 

courts could potentially do under such circumstances is to redirect or refer the case to the HoF 

via the CCI.
225

 For lack of such a mandate by regular courts in Ethiopia, some consider the 

constitutional farming as one, denying the judiciary the very essence of its judicial power and 

described the situation as ‘Silencing the Ethiopian Courts’.
226

  However, such an opinion 

seems extreme in that short of constitutional review power; courts still retain the inherent 

judicial power on all justiciable matters. The constitution also makes mention of 
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compensation particularly in relation to land rights which could form part of substantive 

remedies at times of human rights violations.
227

  

 

There are also   such other similar statutory remedies to be considered by complainants and 

courts in human rights litigation which include remedies such as declaration of rights, 

interdicts,
228

 writ of habeas corpus,
229

 and damages and compensation.
230

 Tort rules in the 

1960 civil code of Ethiopia and other statutory laws such as Ethiopian Environmental 

Pollution Control proclamation no.300/2002 have relevance to human rights claims. There are 

also recent laws which are relevant to substantive remedies. Proclamation no. 1176/2020 

which deals with Prevention and Suppression of Crimes of Terrorism under article 41(3) 

provided where during the proceedings, the court finds that the Executive Organ performed in 

violation of the law, it may on the same file, order the person or the institution that violated 

the law to compensate the victim a moral damages from ten thousand birr to one hundred 

thousand birr.
231

 The decision in Public Prosecutor vs. Gebregiorgis Giday case is one such 

practical example. In what could be first of its kind the Federal High court criminal bench 

awarded compensation for a moral damage suffered by defendant whose constitutional right 

to liberty is said to have been violated as a result of arbitrary detention in the Process of 

criminal investigation by public authorities.
232

 The Law further states the victim may claim 

compensation for damages other than the moral damage to be administered by the criminal 

bench.
233

  

 

While addressing compensation as a remedy cross reference could also be made to the revised 

Ethiopian Family Code,
234

  Copy Right Law,
235

 and Media Law 
236

 as they include provisions 

relevant to the determination of amount of monetary compensations, particularly in the case of 

moral damages. Therefore, judges and courts need to consider the whole system of law as a 

unified system in administering substantive remedies to cases at hand shall cross-referee and 
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apply the relevant laws. References could also be made to international human rights treaties 

with specific provisions applicable to substantive remedies such as Article 9(5) of the ICCPR.  

 

The United Nations Basic Principles and Guidelines on the right to remedy may also serve as 

a frame work to assess and identify the types of substantive remedies applicable to human 

rights violations. Accordingly, an effective remedy must lead to the cessation of the violation 

and the provision of reparation. Reparation also includes restitution, compensation, 

rehabilitation but also the satisfaction of victims and the guarantee of non-repetition. 

Reparation relates to reliefs to be granted and supposed to be proportional to the gravity of the 

violation suffered by victims.  

 

On the other hand reparation may be realized in various forms depending on circumstances 

which may include restitution, compensation (for physical or mental health harm, lost 

opportunity, material & moral damages and costs for required services), rehabilitation, 

satisfaction and guarantees of non-repetition. Such forms of remedies could be ascertained 

from the practices of national courts and regional as well as international adjudicatory 

bodies. It should also be noted here sense of satisfaction may vary depending on context and 

victims understanding of what really constitutes relief. For some mere issuance of public 

apology may suffice.  

 

Looking in to the pending direct human rights court actions before the Federal High Court and 

those which have already been decided, applicants pleaded for various kinds of reliefs. 

Monetary compensation and issuance of land right title deeds,
237

 declaration of violation, 

injunction against waste disposal, an order for removal of pollutants, declaration on failure of 

political parties in discharging their constitutional obligation, an order for delineation of the 

administrative boundaries between Oromia regional state and Addis Ababa City 

Administration, and an order for reintegration of localities over taken by Addis Ababa City 

expansion from Oromia region,
238

 declaration of illegality of travel ban, an order for lifting a 

travel ban, 
239

 declaration of violation to a right, cancellation of entrance exam results,  re-run 

of written and oral rounds of exams,
240

 an order of release from detention,
241

 declaration of 
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responsibility for violation, an order for participation by victims  in the designing and 

implementation of rehabilitation scheme by the government, an order for investigative 

audit,
242

 declaration that a social rehabilitation scheme designed by the government is in 

adequate and shall be revised in conformity with the national social security policy, 

declaration of violation to human rights provisions in question,
243

 an order for criminal 

investigation and publication of the findings, an order for measures that ensure non-repetition 

of the violations production of a report to the court on the measures taken,  an order for 

investigation and  measures against judges who failed to ensure justice for the victim, issuance 

of certificate attesting violation,
244

 budgetary, legislative & institutional measures
245

  and 

other  similar types of reliefs.  

 

As can be seen the reliefs sought by applicants are different from what we know in statutory 

court actions. Some are general and others specific in nature. Some of the reliefs sought 

underline separation of power and a question may arise as to their manageability by courts of 

law. Since the cases with the exception of the case of Sibehat Nega are still pending, we have 

to wait and see what comes out in the end in the administration of substantive remedies as 

they also underline questions of justiciability and reviewability by courts of law. 

 

Review of the practice reveals direct human rights court actions have been missing and human 

rights were adjudicated only as sub-texts in statutory laws. Even in that case human rights 

norms and standards have not been employed at the desired level as interpretation tools in the 

determination of the meaning and scope of application of statutory rights. This is despite the 

existence friendly legal framework which enables individuals and groups to bring direct 

human rights court actions. The framework has further been elaborated with recent legislative 

reform measures, particularly with the adoption of the new federal courts proclamation, the 

law which redefined the powers and functions of the HoF, and the administrative procedure 

law which provided for the reviewability of administrative actions and laws by courts of laws 

and the law dealing with prevention and suppression of crimes of terrorism.  

 

It is only recently that direct human rights court actions finding their way to courts and the 

jurisprudence of human rights litigation is yet to take shape. Again past practice which is 
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characterized by absence of direct human rights court action has been influenced and shaped 

by various normative and practical factors some cross cutting and others specific to the 

different elements of access to justice and remedy.    

 

The misunderstanding in mixing the constitutional interpretation role of the House of 

Federation with that of the adjuratory role of the courts,
246

 the assumption that human rights 

provisions in the constitution and international bills of rights are general and may only be 

enforced through subsidiary implementation laws in the absence of which may not be applied 

directly,
247

 absence of publication and  translation of  the full texts of international human 

rights agreements in Federal Law Gazzett,
248

 lack of training and exposure in the field of 

human rights
249

 and the misunderstandings on the relationship of domestic law and 

international human rights law as well as lack of rights culture and activism  affected past 

practices of human rights litigation before the Ethiopian Federal Courts.     
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Chapter – Four 

Conclusion and Recommendations 

4.1 Conclusions 

 

The FDRE constitution embraced international human rights law in various ways laying down 

the normative foundation for remedies at the domestic level. Such reception of international 

human rights norms into domestic system enables courts of law to supervise the 

implementation of of human rights law. But, for this to happen there should be the necessary 

legal infrastructure in place which accommodates the basic components of access to justice 

and remedy including for direct human rights court actions.  

 

The study has discussed the state of direct human rights litigation before the Ethiopian Federal 

Courts by investigating the legal framework in place and the practice. Ethiopia’s legal 

framework has been friendly to human rights litigation, though; it was not complete in terms 

of embodying the relevant elements of access to justice and remedy in terms of direct human 

rights court actions. Despite this, the practice in the federal courts does not match the 

expectations in the existing laws and direct court actions are almost non-existent. Even in 

some rare test cases courts declined to entertain the merits of the cases or changed the course 

and nature of the proceedings through preliminary rulings affecting the very essence of the 

remedies sought which are natural to human rights violations.  

 

Human rights provisions are litigated primarily indirectly through statutory court actions and 

only in rare occasions do human rights norms and standards in the international human rights 

instruments served as interpretative tools and guides even in the adjudication of statutory 

rights. The situation has been shaped and influenced by both normative and practical factors 

affecting the right to access to justice and remedy.  

 

Recent legislative reforms added specificity and new features to the existing legal framework 

with promises to shift the existing practice. The adoption of laws dealing with the structure 

and jurisdiction of federal courts, the powers and functions of HoF, reviewability of 

administrative actions and decisions by courts of law, the law relating to suppression and 
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prevention of crimes of terrorism and other relevant laws are expected to ground human rights 

litigation well. 

 

Now that,  at least in legal terms, the ongoing discussion on the possibility of  litigating 

human rights directly  before the federal courts seem to have taken shape and has become 

more specific with the adoption of the Federal Courts Proclamation No. 1234/2021. The 

relevant law designated the Federal High Court as the forum with original jurisdiction on 

direct human rights court actions with further right of appeal to the Federal Supreme Court. 

With the adoption of the new law legal elements which are relevant to access to justice and 

remedy such as mandated forum, access and standing, applicability of international human 

rights law, and the availability of substantive remedies have been addressed in relatively 

specific terms.  

 

Though the legislative measures are instrumental for human rights litigation, there are other 

factors that limited the practice of human rights court actions. Accordingly, due regard should 

also be given to such non-normative factors which include lack of expertise, training and 

exposure, lack of rights culture and activism. Therefore, further measures are needed 

involving both normative and non-legal factors in grounding litigation based human rights 

implementation at the domestic level.   

4.2 Recommendations 

 

Any reform proposal in grounding  litigation based human rights protection shall take in to 

consideration both legal and non legal factors which shaped and will continue to shape the 

practice of human rights ligation. The factors may also be cross cutting or specific to one or 

more of the components of human rights litigation. 

4.2.1 Legislative Considerations 

 

Though the recent legislative reform measures are instrumental for human rights litigation, yet 

the legal frame work is not complete calling for further legislative measures which could be 

addressed both at primary and secondary levels. Legislative measures shall include procedural 

elements dealing with classification of human rights cases against other types of court actions, 

admissibility tests to be applied, and confidentiality of proceedings like the applicability of 

anonymity including in hearings, applicability of amicus curiae, court fees and other related 
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issues, referral rules linking courts with other national human rights institutions such as the  

ombudsman institution and the human rights commission are also needed as the relevant law 

is silent on such elements. Accordingly, policy and law makers shall consider a 

comprehensive procedural rule applicable to human rights court actions responsive to those 

elements of law.   

 

Until such measures, on the other hand, courts and judges as well as the legal society should 

look in to the applicable laws as a unified system of law and cross refer and apply them in 

addressing substantive and procedural gaps in the human rights litigation framework.     

4.2.2 Capacity building measures 

 

Capacity building measure should be considered as a cross cutting intervention as it connects 

the essential components of human rights litigation and as it also refers to the legal 

community, rights advocates and citizens. Lack of training, expertise and exposure on human 

rights litigation and adjudication is one of the gaps which shaped human rights litigations. We 

don’t see an elaborate discussion and analysis of the meaning and scope of application of the 

human rights provisions in question. Also there were no references to decisions, general 

recommendations and concluding observations of human rights monitoring and adjudicatory 

bodies. 

 

This also holds true for professionals or rights advocates seeking redress for human rights 

violations from courts. They lack articulation and do not substantiate claims basing same on 

the relevant human rights provisions, identifying the elements of the rights affected and how 

they are affected. This is clearly visible in the new human rights court cases pending before 

the Federal High Court. 

 

The capacity limitation has both personal and institutional dimension calling for  interventions   

targeting  both aspects of capacity building through trainings on human rights frameworks, the 

defining elements of access to justice and remedy which underline human rights litigation, 

litigation skills including preparation of pleadings and decision writings, experience sharing, 

availing resources  ranging from availing reference materials to establishment of resource 

center where human rights experts may as well engage in assisting  judges including through 

case researches. This could also be addressed through exposure to the workings and 
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procedures of regional and international forums and shall specifically apply to the personnel 

in the judiciary. 

4.2.3 Activism 

 

Activism from the judiciary, legal professions and rights defenders is a much needed 

intervention in building rights culture which is instrumental in grounding human rights 

litigation. Many assume activism as going for something not envisaged in the law and equate 

that with judicial lawmaking. But, activism here relates to judicial discretion. There are legal 

elements in the national human rights litigation framework open for subjective appreciation of 

judges and which allow them to exercise discretion in the interpretation and application of the 

law to concrete disputes . It of course needs balancing between opposing reasons and at the 

same time the judiciary is expected to exercise restraint within the limits of separation of 

power. 

 

Yet, liberal approach in the exercise of judicial discretion, particularly in the adjudication of 

human rights, or constitutional rights is needed to ground litigation based implementation of 

human rights. Hence judicial activism will be right, when a judge has discretion to choose 

different course of action in accordance with the law. Therefore, whenever judges are faced 

with a choice to make shall take the course with better result in terms of availing effective 

remedy for victims of human rights law. 

 

Activism also equally works for rights defenders including legal professions and civil society 

organizations. But, with a different conception that they may promote human rights litigation 

in their advocacy works. Their advocacy work may target institutions and personnel within 

the justice sector, their constituency and citizens at large; through various interventions in 

building rights culture which is instrumental for human rights litigation.  

 

This also needs vibrant rights defenders and civil society organizations with operational space. 

One of the factors which shaped and influenced human rights litigation in the past is absence 

of vibrant civil society organizations in the field of human rights, particularly which 

integrated litigation as a tool and strategy in their human rights works. In the past, particularly 

with the adoption of the previous charities and civil societies’ Proclamation No. 621/2009, 

their operating space particularly in the areas of governance and human rights was highly 
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restricted. But, now with the adoption of the new Civil Societies’ Law, Proclamation 

no.1113/2019 their mandate in terms of thematic areas, operational areas and internal 

governance has been relaxed. Accordingly, Civil Society organizations many now engage 

well in human rights works integrating various strategies including litigation of rights. More 

of them are needed now who may follow in the footsteps of Lawyers for Human Rights 

(LHR) a local human rights NGO currently pursing litigation as a strategy in the protection 

and enforcement of human rights. 

 

Therefore, further actions and interventions involving both legal and non-legal factors are 

needed in shaping human rights litigation. Since human rights litigation is at rudimentary 

stage a well considered approach is needed to develop the jurisprudence of human rights 

litigation which furthers the application of human rights norms and values at the domestic 

level.    
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36. Optional Protocol to ICRC ,(2011), Resolution A/RES/66/138 

37. UN Convention on Elimination of  Racial Discrimination(CERD)  (1969) Resolution 

2106A(XX)  

38. UN Convention Against Torture(CAT) ,(1984),Resolution/RES/57/199 

39. UN Convention on Migrant Workers and Members of their Families (CMW),(1990), 

Resolution 45/158  

40. UN Committee on ESC rights,  General Comment no. 3 (1990 )  

41. United Nations Basic Principles and Guidelines on Remedies, (Resolution 60/147)  

42. Constitution of the Federal Democratic Republic of Ethiopia no 1/1995, (1
st
 Year no 1) 

(1995)  

43. Constitution  of Ghana (1992)   

44. Constitution of United Republic of  Tanzania(1977,Rev.2005)  

45. Constitution of Republic of South Africa, (1996)  

46. Constitution of Kenya,(2010) 

47. Civil Procedure Code of Ethiopia(1954)  

48. African Union Convention for the Protection and Assistance of Internally Displaced 

Persons in Africa Ratification Proclamation, Proclamation No. 1187/2020, (26
th

 

year,no.24) 2020. 

49. Ethiopian Federal Courts Establishment Proclamation no. 25/1996, (2
nd

 year no. 

13)1996 

50. Ethiopian Federal Civil Servants Proclamation no. 1064/2017 ( 24
th

 Year no.5(2017) 

51. Ethiopian Labor Proclamation no.1156/2019, (25
th

 Year  no. 89), (2019) 

52. Ethiopian Federal Tax Administration Proclamation no 983/2016, (22
nd

 Year no. 103), 

20
th)

 2016  

53. Expropriation of Land Holdings, Payments of Compensation and Resettlement 

Proclamation no. 1161/2019,(25
th

 Year no. 90) 2019    

54. Ethiopian Communications Service Proclamation no.1148/2019, (25
th

 Year no.82) 

2019  
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55. Ethiopian Trade Competition and Consumer protection Proclamation no. 813/2013, 

(20
th

 Year no. 28)  2013  

56. Ethiopian Federal Advocacy Service Licensing and Administration Proclamation 

no.1249/2021,(27
th

 Year no. 42), 2021 

57. Ethiopian Proclamation to Redefine the Powers and Functions of the House of 

Federation Proclamation no.1261,(2
nd

 year,no.43)  

58. Ethiopian House of Federations Constitutional Decisions Journals  vo.4  (2022) 

59. Ethiopian Council of Constitutional Inquiry(CCI) Proclamation no 798/2013,(19
th

 year 

no. 65) 2013 

60. Ethiopian Charities and Civil societies Proclamation no. 621/2009(15
th

 Year no.5) 

2009 

61. Ethiopian Civil Society Organizations Proclamation no. 1113/2019(25
th

 year 

no.33)2029 

62. Ethiopian International Agreements Making and Ratification Procedure Proclamation 

no.1024/2017(23
rd

 year, no.55),2017 

63. Ethiopian Federal Law Gazett Establishment Proclamation No.3/1995,(1
st
 year 

no.3)1995  

64. Ethiopian  Environmental Pollution Control Proclamation No.300/2002,(9
th

 year 

no.12) 2002 

65. Ethiopian Proclamation on Suppression and Prevention of Crimes of Terrorism 

Proclamation no.1176/2020(25
th

 yearno.20) 2020 

66. The Revised Family code of Ethiopia( 

67. Ethiopian Copy Right and Neighboring Rights Protection Proclamation(10
th

 Year 

no.55),(2004)  

68. Ethiopian Media Proclamation no.1238/2021(27
th

 year no.22)(2021) 
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Annexes 
Annex 1 Federal Public Prosecutor vs. Gebregiorgis Giday 
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Annex 2 Ahmed Buser vs. Addis Ababa City Administration 
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Annex 3 Ahmed Buser vs Addis Ababa City Administration 
 

 
 



73 | P a g e  
 

 
 
 
 
 
 



74 | P a g e  
 

 
 
 
 
 
 



75 | P a g e  
 

 

 
 
 
 
 



76 | P a g e  
 

 

Annex 4 Sibehat Nega vs. Federal Police Criminal Investigation Bureau 
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Annex 5 Samunel W/Amanuel vs. Addis Ababa City Administration 
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Annex 6 Hunegnaw Mulat vs. Addis Ababa City Police Commission 
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Annex 7 Yonas Gashaw vs Federal Government of Ethiopia 
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Annex 8  Yeshi Mekonen vs Addis Ababa City Administration 
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Annex 9 Key Informant Guideline & Questions 

 

Key Informant Interview Guide line & Questions 

Research Topic:  “Litigating Human Rights before the Ethiopian Federal Courts” 

Availability of effective remedy is an integral part of human rights and judicial remedy forms 

part of the broader right to remedy & access to justice. It is a means by which a court of law 

or competent tribunal or independent quasi-judicial bodies enforce rights in a litigation 

proceeding through both direct and indirect application of human rights norms and standards.   

Human rights violations are primarily results of the actions and omissions of state institutions, 

government agents and authorities in contravention of human rights norms and standards. 

Despite the nature and sources of violations, states have the primary obligation to provide 

remedies including judicial ones for all victims. However, most domestic systems are yet to 

cope with such expectations. This is also despite the practice and potential of human rights 

litigation indirectly through statutory/common law court actions/litigations.  

Similarly, there has been an ongoing debate and discussion whether Ethiopian courts are the 

appropriate forums to admit and adjudicate direct human rights court actions (claims) and 

litigations. The subject attracted more interest now than ever before with the arrival of the new 

Ethiopian Federal Courts proclamation No. 1234/2021, which said to have been more specific 

on the subject and with a potential to transform the practice. 

This is a research initiative with an objective to assess the possibilities of human rights 

litigation, the adequacy of the existing legal framework in embracing the essential 

components of effective human rights litigation, the practice and prospect before the 

Ethiopian Federal Courts, and also aimed at identifying gaps, challenges, limitations and 

impediments which are potential subjects of future reform proposals in grounding human 

rights litigation.  

Thanking you in advance for your participation, I kindly ask you to reflect on the following 

key informant interview questions.  

1. Has (direct) human rights court action (litigation) been part of the Ethiopian legal system 

and the practice, including the legal education and training system? How do you see the 

awareness on the subject? 

2. How do we differentiate human rights claims/litigation from ordinary (private) court 

cases/statutory litigations?  Do we have indicators to apply?  In what ways could human 

rights be litigated? 
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3. Now standing seems to have been liberalized in human rights court actions. However, 

what sufficient reasons (justifications) could there be to allow third parties to litigate in 

the interest of others?  

4. Could there be admissibility tests to be applied by the Federal Courts in a direct human 

rights cases/court actions? What kind of admissibility criteria could be applied? 

5. Do Federal Courts cross refer and apply international human rights law (treaties), the 

jurisprudence of international and regional human rights bodies in human rights 

litigations? If yes, in what ways? If no, why not? 

6. Do you think the existing rules of procedure accommodate enough human rights 

litigation? Why or why not?  

7. What gaps, limitation and impediments or challenges could there be in litigating human 

rights before the Federal Courts?  

8. What are the remedies to be sought in human rights litigation? Are there specific 

remedies to be granted by the Courts? 

9. What do you think is the implication of limiting the subject matter jurisdiction of the 

court to chapter 3 of the FDRE constitution? Could there be human rights which are not 

subjects for litigation? If yes, what justifications could there be?  

Thank you once again for your kind cooperation!!! 

 

 

 


