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ABSTRACT

The Convention on the Rights of Persons with Disabilities (CRPD) is one of specific promising
international human right treaty to protect the rights and dignity of persons with disabilities.
Despite that Ethiopia is a signatory country and ratified by the parliament, there are visible
challenges in respect of achieving the goal of the treaty. The research therefore, stresses on
assessment of access to justice for persons with disabilities in Ethiopia; in light with the UN
convention on the rights of persons with disabilities. To accomplish the study, the researcher
adopts doctrinal research method, consequently; books, journal article, comments, dead files

(cases) reports and other documents have been extensively consulted.

The research finding reveals that, implementation of PWD's right to access justice is not realized
enough when we evaluate the practice with the standards of the united nation convention on the
right of persons with disabilities. They experience serious problems in accessibility of the
buildings of hosting courts,; lack of accessible information, delay of proceeding, gaps in free
legal aid ,lack of legal awareness for justice organs on PWD right to accommodate them |,

financial problem. The attention paid in general is very low.

Therefore, in cooperation with other shareholders the state must properly fulfill its duties to
ensure that PWDs have the right to access justice. In addition justice organs mainly have to
implement domestic laws in harmonization with the ratified and signed united nation convention

on the right of persons with disabilities.
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CHAPTER ONE

INTRODUCTION
1.1. Background of the Study

An estimated 1.3 billion people — or 16% of the global population — experience a significant
disability today.'Studies reveal that persons with disabilities face disproportionate socio-
economic marginalization, resulting in poorer health and medical treatment, lower quality of
education, limited employment prospects and generally broad-ranging restrictions on their
community participation. These negative outcomes are exacerbated by barriers to access to
justice specifically experienced by persons with disabilities.?Hence, access to justice, as a
fundamental right in itself and as a precondition of the enjoyment of other rights, is especially
crucial for this category of vulnerable persons, and provides a unique tool to counter the

discrimination (and often disrespect, lack of dignity or even violence) that they face.®

This is particularly true for persons with disabilities (PWDs) who are frequently denied access to
public services like the justice system and continue to live in relative poverty despite being
largely excluded from their communities, it is impossible to overstate how important access to

justice is as a tool for safe guarding the human right of persons with disabilities (PWDs).

Paradoxically, however, PWD who need effective access to justice most are the ones most
frequently encountering barriers to it.*In this regard, international law establishes a
comprehensive set of rights and minimum guarantees that are specifically tailored to the needs
and conditions of persons with disabilities. These are set out in the CRPD. Article 1 of the CRPD
defines; “Persons with disabilities “as including: “those who have long-term physical, mental,
intellectual or sensory impairments, which in interaction with various barriers may hinder their

full and effective participation in society on an equal basis with others.”’

'WHO; Disability Key facts; December 2022; available athttps://www.who.int/news-room/factsheets
/detail/disability-and-health; last accessed on February 20,2023)

2] Begiraj, L McNamara and V Wicks, Access to justice for persons with disabilities: From international principles
to practice, International Bar Association, October 2017.p.10

3Ibid,p.5

* 1bid
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The CRPD clearly establishes that actual access to justice is important for persons with
disabilities and stipulates that states must ‘ensure effective access to justice for persons with
disabilities on an equal basis with others’.>The CRPD is very broadly accepted, which
demonstrates the global commitment to empowering individuals with disabilities. ®As of October
2021, 184 States are party to the Convention on the Rights of Persons with Disabilities.’

Besides, the right of peoples with disabilities to effective and meaningful access to justice in all
its stage is strongly supported by international human rights law, not only as a right in itself but
also as a means by which PWDs can actually exercise their other human rights and fully assume

their responsibility as a member of a society.®

In this regard, although the CRPD is acknowledged as the first international human right
document to contain a substantive right to access justice, the right already existed before the
CRPD entered into force in 2008.°In international human rights law, the right is usually termed
as “the right to an effective remedy”.'°It was nevertheless incorporated in to the CRPD as a
substantive right because it was a response to the “specific rights experience of persons with
disabilities,” i.e., it acknowledged the fact that people with disabilities encounter many obstacles

when trying to access the justice system.?

Studies in this area also show the it can be a challenging to define precisely such a broad concept
as “access to justice” in general, it means that everyone should have access to a quicker and
simpler method of seeking redress for wrongs done to them and disputes they may have.?

Access to justice is also considered as much more than improving an individual’s access to

5] Begiraj, L McNamara and V Wicks (n1) p.10

®1bid

"Committee on the Rights of Persons with Disabilities; International Justice Resource Centre; available at
https://ijrcenter.org/un-treaty-bodies/committee-on-the-rights-of-persons-with-disabilities/ last accessed on February
20,2023

8Halima DomaKutigi, Suleiman ChuksOkoronkwo and Rilwanu Suleiman,(n3),p1-5

°Robyn White and DianahMsipa; Implementing article 13 of the Convention on the Rights of Persons with
Disabilities in South Africa: Reasonable Accommodations for Persons with Communication Disabilities p.101-102
10See e.g. International Covenant on Civil and Political Rights, 19 December 1966, art 2(3)(a) (entered into force 23
March 1976)

1Robyn White and DianahMsipa(n8),p.101-102

12pietro S. Toggia (Prof.), Thomas F. Geraghty (Prof.), Kokebe W. Jemaneh; Access to Justice in Ethiopia: Towards
an Inventory of Issues; Center for Human Rights Addis Ababa University May 2014;p.1
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courts, or providing legal representation. It must be explained in terms of making sure that

judicial and legal decisions are fair and just.”*3

States that ratify the CRPD, which is the first legally binding international instrument
specifically tailored to the needs and conditions of persons with disabilities, enter in to several
commitments, for instance, to design, develop, modify and implement justice systems that
provide equal access to justice for all persons with disabilities, regardless of their roles in the
process, in accordance with the CRPD by providing, among others, the necessary substantive,

procedural, and age- and gender- appropriate accommodations and support.'4

1.2.  Statement of Problem

Based on the world report on disability jointly issued by the World Bank and World Health
Organization, there are an estimated 15 million children, adults and elderly persons with
disabilities in Ethiopia, representing 17.6 per cent of the population.'®A vast majority of people

with disabilities live in rural areas where access to basic services is limited.®

Research suggests that Ethiopian criminal justice system does not adequately take into account
the needs of people with disabilities. Criminal laws both procedural and substantive, fail short of
meeting their unique needs. Furthermore, these substandard laws don’t go far enough in

addressing the needs of people with disabilities.’

Additionally, studies shows that prejudice, false beliefs, and stereotypes about people with
disabilities (PWDs) as well as a history of oppression due to those disabilities put PWDs at a
higher risk of violence. Despite the CRPD's guarantee of the right to access justice, PWDs

continue to face challenges. Due to the challenges in the justice system, in particular with the

BUnited Nations Development Program (UNDP), Access to Justice: Practice Note, September 3, 2004, p.6

14United Nations Human Rights Special Procedures; Special Procedures; ‘International Principles and Guidelines on
Access to Justice for Persons with Disabilities’; Geneva, August 2020, p.6)

SWorld Bank and World Health Organization: World Report on Disability, Washington, D. C., 2011

1CARDOS, Research report on the General Conditions of People with Disabilities in Ethiopia, Addis Ababa, (2007)
"MuraduAbdo; Disability and Access to Criminal Justice System in Ethiopia; Access to justice in Ethiopia:
Towards an Inventory of Issues; Centre for Human Rights; Addis Ababa University; May 2014; p.215

3



police and courts, persons with disabilities who are the victims of crimes such as sexual assault

go unattended for an extended period of time, leaving them vulnerable to further abuse.8

In this regard, the issue of comprehensive legal framework for the proper protection and
treatment of persons with disability constructs different point of view between scholars on the
area. Moreover, provision of constitution stipulating around person with disability make some
part of the community especially the individual’s with disability to feel that the attention paid for
the realization of rights of disability is too small, it says progressively. In turn this low attention
affects the right to access to justice in which component of is rarely implemented. There are
polemic opinions on littleness of consideration in the entire institutional structure of the country,
gaps in budget allocation to government sectors for person with disability, weak infrastructural
installation and limited space given in national agenda to those groups. Groups who argue in this
way relate the gap with the existence and otherwise of legal framework. It is to mean that;
together all the above mentioned concern has implication on access to justice for persons with
disabilities. There for, this particular paper will explore access to justice for persons with
disability in Ethiopia; the implementation of the United nation convention on the rights of
persons with disabilities. Lack of prior identical investigation on the topic on the other hand is
another triggering factor. Thus, studies conducted until now as per the researcher knowledge
basically concerned about assessing existing laws, access to justice in civil case proceeding,
access to justice in criminal proceeding. There is no comprehensive inquiry addressing
implementation of laws related to access to justice and its component. It is possible to say that
they are not as such comprehensive and not in position to answer question what is the status of
implementation of access to justice for persons with disabilities in Ethiopia; in relation to the UN

convention on the rights of persons with disabilities.

1.3. General Objective of the Study

The general objective of this study is to examine access to justice for persons with disability in

Ethiopia; in light with the UN convention on the rights of persons with disabilities.

1.3.1. Specific Objectives

8peter Josiah shughuru; ‘sexual violence and access to justice for persons with disabilities in Tanzania and South
Africa’; LLM thesis submitted in partial fulfillment of the requirements for the master of laws degree (Human rights
and Democratization in Africa), Centre for human rights, faculty of law, University of Pretoria;p.2

4



e To assess adequacy of laws addressing rights of person with disability special emphasis
to access to justice.

e To explore the level of access to available remedy in Ethiopia for person with disability.

e To address the status of legal aid opportunities for person with disability who are in need.

e To evaluate status of legal awareness as a component of access to justice for peoples
encountered with disability problem

e To examine to what extent laws on right to access (international or national) relevant for
PWD implemented.

e Finally, to address mechanisms for implementation and Monitoring Implementation

Rights of Person with Disability

1.4. Research Questions

1.4.1. Main Research Question
What is the status of access to justice for persons with disability in Ethiopia; in light with the UN

convention on the rights of persons with disabilities?

1.4.2. Specific Research Question

1. What are the laws addressing rights of person with disability special emphasis to access
to justice?

What is the level of access to fair trial in Ethiopia for person with disability?

What is the status of legal aid opportunities for person with disability who is in need?

In what way is the standing of legal cognizance for peoples with disability?

o~ N

Are there any mechanisms for implementation and monitoring implementation Rights of

Person with Disability in Ethiopia?

1.5. Significance of the Study
This research is important and different in its kind as it mainly focuses on analyzing the relevant
legal framework and assessing measures taken for the implementation of the right of access to

justice for PWD in Ethiopia as enshrined in the CRPD. Specifically:

e This research can play an informative to the general reader on the status right to access to

justice for people with disability, the laws that are governing, and drawbacks.



e |t can be used as input for researchers on the area for further investigation.

e It may help law maker to look in to the adequacy or other wise of existing laws on the
treatment and protection of person’s with disability.

e Government officials, agencies, and justice actors in all hierarchy can be alarmed of and
it may make them to re-consider the attentions they already given to person’s with
disability.

e It may also be an input for civil society organizations and other non-governmental
institutions working on the area to shape their function as per the recommendation and

play a significant role what expected from them.

1.6. Research Methodology

1.6.1. Research Design
Doctrinal Legal Research (DLR) is main method used by various areas of legal research and
several researchers®®. It encompasses rigorous analysis and creative synthesis of multiple
doctrinal strands. This research is basically doctrinal research type which helps to provides
answers to the practical problems at hand by analyzing the legal principles, concepts and
doctrines because it involves examination of legal statues or rules resulting in the formation of
legal ‘doctrines®. It can be “defined in simple terms as research which asks what the law is in
particular area and aimed at specific enquiries in order to locate particular pieces of information.

Data Collection Tools
1.6.2. Data Source

The research used both primary and secondary sources. Thus the primary sources include dead
files of Federal First instance Courts, the Federal High Court and the precedents of Federal
Supreme court courts), statutes and legislations including international laws. Secondary sources

involve books, journals, articles, reports, periodicals, newspaper and commentaries.

19 p, IshwaraBhat: Doctrinal Legal Research as a Means of Synthesizing Facts, Thoughts, and Legal Principles,
January 2020, Pages 143-168 pp. 1

2NandanMalhotra :A Critical Analysis Of Underlying Concepts Of Doctrinal Research Junior Associate at A.V.
Gupta and Associates, Jammu, Jammu and Kashmir



1.7.  Limitation of the Study
The main limitation of this study is lack of up-to-date data on PWDs in Ethiopia which the
researcher believes could demonstrate in a better manner the extent of the need and the urgency

needed to work on the issue.

1.8. Literature Review

Demoz Kassie’s conducted a thesis that aimed at assessing existing laws which need to be
repealed or modified since they are incompatible with CRPD and whether the FDRE constitution
recognize rights of persons with disabilities and whether Ethiopia has got a comprehensive
legislation that addresses the issue of persons with disabilities indicated that following the entry

into force of the CRPD, disability is increasingly understood as a human rights issue.

Demoz noted that Ethiopia has various laws that need to be repealed since these laws are
incompatible with the CRPD. These includes article 41 (5) of the FDRE constitution which, as
per the thesis, articulates both charity and medical model. These models reflected under the
constitution clearly reflect the perspective on the rationale for the policies and programs
developed for, with, and by people with disabilities in Ethiopia. He basically focused on

functional laws irrespective of their implementation on the ground.

In addition, Aschalew Ashagre in the article titled “Access to Justice for PWDs in Civil
Proceedings before the Federal Courts of Ethiopia: The Law and Practice”, points out, for
instance, that "the federal courts' courtrooms are generally not accessible to PWDs and many
courtrooms lack chairs and tables that people with physical disabilities can use.- and they are
encountered with location and architectural barriers’’. Other major barriers like sign language
interpreter cost of litigation, absence of training relating the rights of PWDs for persons working
in the administration of justice, attitudinal problems.?? Unlike DemozKassie’s research,
Aschalew Ashagrego further on assessing application of laws relevant for person with disability.

However, thematically his investigation was limited to access to justice in civil proceeding only.

ZIDemozKassie; Legislative Measures for Effective Implementation of CRPD in Ethiopia: A critical assessment,
Submitted in partial fulfillment of requirement for Masters Degree in Law (LLM), Addis Ababa University, School
of Law LLM Programme;2012 p.105

22 AschalewAshagre (2020), ‘Access to Justice for PWDs in Civil Proceedings before the Federal Courts of Ethiopia:
The Law and Practice’, 14 Mizan Law Review 1:1-30) p.25-26
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Muradu Abdo; in the article titled “Disability and Access to Criminal Justice System in
Ethiopia”; indicated that it appears that authorities in the country have a longstanding policy of not
appointing legal professionals with visual impairment as judges, and that this policy is justified by
communication barriers rather than legal ones. A visually impaired person is said to be ineligible to serve
as a judge because, among other things, she/he is unable to produce handwritten judgments and orders
and cannot tell if a witness is lying because the witness cannot see her/his facial expressions while
testifying.” Inadequate courtrooms and offices, difficulties communicating with sign language-
illiterate defendants during court proceedings, and lack of legal representation for people with
disabilities were also mentioned in the article. It also touched on their experience handling cases
involving people with disabilities.?® His investigation has been limited to access to justice in

criminal justice system.

Meselu Gobeze’s graduate thesis titled ‘Unveiling the Challenges of Ensuring Effective Access
to the Criminal Justice System for Persons with Disability in Bahirdar City’ which aimed to
highlight the shortcomings in Ethiopia's legal system and the practical difficulties in ensuring
that PWDs in Bahirdar city had effective access to the criminal justice system also assessed
what it referred to as the core elements and state obligations required by the UNCRPD to ensure
effective access to justice, the degree to which Ethiopia's normative framework is sufficient to
effectively protect the right of PWDs to access the criminal justice system, the guidelines
governing the access to justice requirements of PWDs in the Amhara regional state, and the
institutional and practical obstacles PWDs face in Bahirdar city.>* However, since it was
empirical research, scope of the study was particular to the case in Bahirdar city. Consequently,
the finding revealed in the overall investigation lonely shows the status of Ensuring Effective

Access to the Criminal Justice System for Persons with Disability in Bahirdar City.

that intended to assess the extent to which policies and laws in Tanzania and South Africa

guarantee access to justice for PWDs and the extent policies and laws in Tanzania and South

ZMuraduAbdo; ‘Disability and Access to Criminal Justice System in Ethiopia’; Access to justice in Ethiopia:
Towards an Inventory of Issues;p255

Z4*MesseluGobeze; unveiling the challenges of ensuring effective access to the criminal justice system for persons
with disability in Bahirdar City ; Thesis Submitted In Partial Fulfillment of the Requirements for the Degree of
Master of Laws (LL.M) In Criminal Justice and Human Rights at the School of Law, Bahir Dar University;2021
p.5-6



Africa address sexual violence against PWDsZXindicated that in South Africa and Tanzania,
disability remains a largely invisible issue and, as such, there is a limited pool of literature from
which to draw and noted that laws and policies in South Africa and Tanzania do not adequately
protect PWDs from sexual violence and that laws in Tanzania do not provide adequate access to

justice for PWDs in sexual violence situation . 2°

In their article titled "Advancing Access to Justice for the Poor and Vulnerable Through Legal
Clinics in Ethiopia,” Mizan Abate, Alebachew Birhanu, and Mihret Alemayehu indicated that
Although the right to access justice is guaranteed by Ethiopian law, the majority of citizens,
especially the poor and the vulnerable, continue to lack access to it because the various
mechanisms (intended to ensure access to justice for these groups) have not been given adequate
legal recognition and are not well-implemented. They contend that one effective strategy for
filling the gap might be legal clinics offered by law schools. However, this study demonstrates
that there are no legal clinics as such. Lack of expertise, law schools' commitment to running
clinical programs, and financial issues have all prevented many law schools from establishing

legal clinics.?’

Wachira Alice’s graduate thesis whose objectives include studying the theoretical and historical
foundations of access to justice for PWD as well as the Kenyan legal system's access to justice
for PWD?8also noted, among other things, that the meaning of “disability” set in the Persons with
Disabilities Act (PDA) and the Constitution of Kenya should be amended to be broad so as to
include PWD who would be excluded from the current definition. The thesis also noted that by
narrowly defining "disability,” some groups feel excluded by the definition and that, depending
on a person's region of origin, type of impairment, or setting in which they are handicapped,
“disability” can mean different things to different people. The thesis also noted that. Wachira
also recommended that the government of Kenya must set up a supportive policy, legal

framework, and institutional frameworks to support equal opportunity and economic

PETER JOSIAH SHUGHURU; ‘sexual violence and access to justice for persons with disabilities in Tanzania and
South Africa’; LLM thesis submitted in partial fulfillment of the requirements for the master of laws degree (Human
rights and Democratization in Africa), Centre for human rights, faculty of law, University of Pretoria;p.2-3

%1hid p.6 and 45

2"Mizan Abate; AlebachewBirhanu, and MihretAlemayehu; ‘advancing access to justice for the poor and vulnerable
through legal clinics in Ethiopia: Constraints and Opportunities’ p.1

ZWachira Alice Mukami ‘Access to Justice for Persons with Disability in Kenya: Interrogating the adequacy of the
legal framework’; A thesis submitted in partial fulfillment of the award of the degree of masters of laws university
of Nairobi, Kenya; November 2021 p.5-6



empowerment for PWD. Kenya's parliament should enact laws to give effect to the constitutional

provisions relating to their rights.?

Wilson Macharia’s graduate thesis titled ‘access to justice for persons with disabilities in Kenya;
from principles to practice ‘especially the part that delved in to unpacking the right to access
justice as enshrined in the UNCRPD is of high relevance to this study. They demonstrate the
extent to which ‘substantive justice’ has been provided for PWDs in Kenya. They further
reinforce the duty of the state to take actions to ensure that access to justice is guaranteed for

all.*>® Here the study is conducted in Kenya only.

In general all investigation conducted so far are relevant however no comprehensive conducted
on existing status of laws implementation on rights of person with disability. Thus, previous
research works are neither thematically nor geographically identical and there is temporal

difference.

1.9. Scope of the Study

Thematically, scope of the study is confined to analyzing Ethiopian legal framework governing
access to justice for PWD and examining the extent to which laws and the practice in Ethiopia
guarantee implementation of the right of access to justice for PWD as stipulated in the CRPD.

Therefore, for the purposes of this study, the legal framework assessment is limited to national laws that

directly or indirectly guarantee the access to justice of PWDs as defined by Article 13 of the CRPD.

Geographically, since the paper is conducted through doctrinal research methodology, research
reports, books, articles, journals and documents addressing the country are addressed. However,
for the purpose of feasibility and due to resource limitations, the study give emphasis court
decisions at federal courts and other federal governmental organs involved in administration of

justice in addition to observing their physical accessibility for PWDs.

1.10. Organization of the Study
The research contains five chapters. The first chapter introduces what the study is all about.
Accordingly it contains background to put the study in to context, problem statement which sets

the gap to be investigated, study objectives and the research questions, research methodology,

291bid p.64
lbid p.61-63
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significance of the study and limitations of the study, literature review, and scope of the study
and the chapter outline. Chapter two highlight of conceptual assessments on the issue of access
to justice and disability. The chapter also presents overview of major international and regional
legal framework on the right of access to justice for persons with disabilities. Chapter three
presents the Ethiopian legal framework governing access to justice for persons with disability. In
this chapter in-depth analysis of laws that recognize and protect the right of PWD in accessing
justice has been made. Chapter four assesses and presents the extent to which laws and the
practice in Ethiopia guarantee implementation of right of access to justice for PWDs as enshrined
in the Convention on the Rights of Persons with Disability. Best practices on access to justice for
PWD from other countries which provide lessons that Ethiopia can adopt are also assessed in this

chapter. Lastly, Chapter Five provides conclusions and recommendations.
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CHAPTER TWO

THE CONCEPTUAL AND INTERNATIONAL LEGAL
FRAMEWORK ON THE RIGHT TO ACCESS TO JUSTICE
FOR PERSONS WITH DISABILITIES

2.1. Defining Access to Justice

Literatures are inconsistent in defining the term access to justice. As a result there is no singe
accepted definition to the concept. But it is not to say that it is never explained, rather reason for
difference scope. As Lemlem said “some definitions express access to justice narrowly and some
define it in broad ways’’*!. Access to justice can be defined as “the ability of people to seek and
obtain a remedy through formal or informal institutions of justice, and in conformity with human
rights standards,” and it is also seen as fundamental to the protection of human rights®2. The term
access to justice may refer to the ability of individuals or groups to file claims of alleged rights
infringement before judicial and quasi-judicial bodies, as well as the potential for the
adjudicating body to render judgment on the "claim in a fair and impartial manner on the basis of
the evidence and in accordance with the applicable rules of law,".*® It is the equity with which
those from differing backgrounds are able to gain from the justice delivery system®:.
Accordingly, numerous human rights documents dealing with various facets of the concept of
access to justice stipulate the elements of access to justice elaborately®®. Access to justice in
functional justice system is based on rule of law, foundation for the enjoyment of other rights,
including the right to a fair trial, well organized legal advice and other important safeguard that

ensures fundamental fairness and public trust.

31LemlemDejenu: the right to access to justice for persons with disability in civil matters before Ethiopian federal
courts, a thesis submitted to the college of law and governance studies Jimma University in partial fulfillment of the
requirements for the master’s degree (LLM) in human rights and criminal law, July 2020, pp. 11

32 |bid

33 Samuel P. Baumgartner (2011), ‘Does Access to Justice Improve Countries’ Compliance with Human Rights
Norms? Cornell International Law Journal, 2011, p. 457.

34 Richard Bowd: ‘Access to justice in Africa, Comparisons between Sierra Leone, Tanzania and Zambia’ Policy
Brief 13, October 2009

% ibid
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Access to justice encompasses peoples including PWD definite access to the system; procedure,
information, and locations used in the process of justice and who sense abused bring their case to
justice system for redress take part in the battle field for example, as witnesses or as jurors in a
trial.®® A paper prepared by United Nation development program stipulates that fairness, or
ensuring that the legal and judicial outcomes are just and equitable, must be the defining
characteristic of access to justice, which goes beyond enhancing a person's access to the courts
and securing legal representation. Some other understood by taking in to constituting elements.
These are the right to challenge the legality of detention, the right to an effective remedy, the
right to access court, the right to adequate redress, and the right to a speedy trial. These include
the rights to a fair hearing, equality before the law, liberty and security of the person in
particular. Therefore, access to justice, as a concept, encompasses all the elements needed to
enable people to identify and manage their everyday legal needs and address their legal

problems, seek redress for their grievances, and demand that their rights be upheld.®’
2.2.  Major Components of Access to Justice

2.2.1. Legal Aid and Representation as Component of Access to Justice

As stated earlier, since its inception, the phrase "access to justice" has been the focus of ongoing
discussion®. It is not to say that there is no definition to it. The notion access to justice could
mean “the ability of individuals or groups to bring claims of alleged rights infringement before
judicial and quasi-judicial bodies, as well as the ability of the adjudicating body to rule on the
claim in a fair and impartial manner on the basis of the evidence and in accordance with the
applicable rules . It is the equity with which those from differing backgrounds are able to gain
from the justice delivery system.*® Accordingly, the components of access to justice are specified
in a number of human rights documents that address various facets of the concept.* One
requirement for meaningful access to justice that aims to enable petitioners to obtain adequate
redress or an effective remedy is legal assistance or legal aid“?. So it is one component of access

%Supra note at 37, pp 11

37 Access to Justice Measurement Framework, Measurement Working Group: YvonDandurand and Jessica Jahn,
School of Criminology, University of the Fraser Valley, & International Centre for Criminal Law Reform and
Criminal Justice Policy, with the assistance of Ms. Jane Morley and Mr. Tim Roberts.

38Mizanie Abate, et’al ‘Advancing Access to Justice for the Poor and Vulnerable through Legal Clinics in Ethiopia:
Constraints and Opportunities’ Mizan Law Review, Vol. 11, No.1 September 2017, pp. 2 (Here in after Mizane Abate
et al)

39 Samuel P. Baumgartner (2011), ‘Does Access to Justice Improve Countries’ Compliance with Human Rights
Norms? Cornell International Law Journal, 2011, p. 457.

40 Richard Bowd: ‘Access to justice in Africa, Comparisons between Sierra Leone, Tanzania and Zambia’ Policy
Brief 13, October 2009

*1 ibid

42Mizane Abate et al, pp. 6
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to justice with other elements such as access to courts, fair and public proceedings, effective
redress, and trials by competent, independent, and impartial tribunals.*®* Monjuru IKabir
reiterated that legal aid is increasingly seen as a vital component of fair and accessible justice
systems and that it is necessary for the protection of rights.**

Legal aid service mainly covers the right to be advised), the right to be defended and represented,
and the right to legal aid where the person has no sufficient funds for private representation or if
he does not have sufficient means to pay for it.*> Because of this, there is a greater need to advance
social justice generally and access to justice for those who are poor and vulnerable in society
specifically.*®. Lower income and other disfavored groups of citizens enable to benefit from relief
that might be available through their local legal systems*’. Without access to legal aid, millions
of people around the world are at high risk of having their rights ignored or violated when they
interact with a criminal justice system, including through arbitrary pretrial detention, torture,
coerced confessions, and/or wrongful convictions®®. Therefore, access to legal aid is central for
ensuring access to justice, especially for the poorest and most vulnerable people. As emphasized
by the United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, legal aid is an essential aspect of a fair, humane, and efficient criminal justice system
based on the rule of law*°. Significant legal aid is a crucial component of an operative justice
system that is based on the rule of law, a foundation for the enjoyment of other rights, including
the right to a fair trial, and an important safeguard that ensures fundamental fairness and public
trust in the criminal justice process, states should guarantee the right to legal aid in their national

legal systems at the highest possible level.*

3 Ibid

4 Widening Access to Justice: Quality of Legal Aid and New UN Principles and Guidelines on Access to Legal Aid,
International Workshop, Organized jointly by the United Nations Development Program, the Ministry of Justice,
and the National Legal Aid Council of the Republic of Moldova, June 2013, pp. 3 (Here in after Widening Access to
Justice)

“SMizane Abate et al, pp. 6

6T.0. Ojienda and M.Oduor ‘Reflections on the Implementation of Clinical Legal Education in Moi University,
Kenya’, International Journal of Clinical Legal Education, (2002), Vol. 2, 52.

47 Ibid

48 Global Study on Legal Aid: Global Report, United Nations Development Program (UNDP), United Nations
Office on Drugs and Crime (UNODC), October 2016 (here in after Global study on Legal Aid)

49 Ibid

%0 United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, UN, 67th, Agenda
Item 103, UN Doc A/C.3/67/L.6 (3 October 2012)
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2.2.2. The Right to a Fair Hearing
Fair hearing as a component of access to justice entails genuinely adjudication of cases from
opening of file to final executions of judgments. Parties have the right to equality (equality of
treatment and protection); the right to a reasoned decision as well as the right to secure the
execution of final judgment®. The right to a fair trial is recognized in human rights instruments as
including the right to instruct legal counsel at trial. Access to legal representation at trial is well
established within domestic understandings of fair trial, as well as through international
conventions such as the Universal Declaration of Human Rights®?, particularly, the human right
committee stressed under comment 32 about this right. The right to fair hearing includes not only
the right to be heard before justice organs but also infrastructure necessary to access rooms,
offices especially for persons with disability. It is to mean courts and tribunals should be equally
accessible for all sections of the society including the poor, the disadvantaged, the marginalized,
women, children, persons with disability, and others. Fair trial as a pillar to access to justice
includes a person charged with a criminal offence or a party to a civil proceeding has the right to
have the charge or proceeding decided by a competent, independent and impartial court or
tribunal after a fair and public hearing’, together with this 25(2) (d) right: to defend himself or
herself personally or through legal assistance chosen by him or her.>® Therefore, for access to be
effective justice any physical and nonphysical hurdles should be distant or at least kept at
minimum physical proximity of court and tribunal should be guaranteed and court fees should be

kept at a minimum not to bar individuals from petitioning courts to obtain redress.
2.2.3. Effective Remedy

For there to be meaningful access to justice, claimants must be able to obtain adequate redress or
an effective remedy that is proportionate to the harm they have suffered as a result of the
violation of their legal rights or other rights, such as restitution, compensation, rehabilitation,
satisfaction, and the guarantees they have the right to lodge a petition or appeal.>* Effective

remedy can be related to the competence of ensuring substantive and procedural fairness through

51 Supra note at 37 pp. 17

2Asher Flynn,* Jacqueline Hodgson et’al: Legal Aid and Access To Legal Representation: Redefining The Right
To A Fair Trial, pp. 2

53 i

>*Mizanie Abate et’al, Advancing Access to Justice for the Poor and Vulnerable through Legal Clinics in Ethiopia:
Constraints and Opportunities, Mizan law review, vol. 11, no.1 September 2017, pp. 6
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satisfying disputants’ substantive interests, satisfying disputants with the dispute resolution
process itself, reducing risks related to disputes and harm to disputants and others, including
society generally, providing greater choice in dispute resolution processes for disputants and
ADR professionals, increasing disputants’ capabilities to handle other disputes, promoting
productive relationships between disputants, satisfying disputants with the services of dispute
resolution professionals, improving the culture of disputing for disputants, professionals, and
society, promoting compliance with principles expressed in the law, such as non-discrimination
and equality®®. In order to measure the right to an effective remedy as a component of access to justice,
it is important to have bodies that can determine the right to reparation and award redress for harm
suffered, as well as access to relevant information about violations and reparation mechanisms with
readily available and accessible complaint mechanisms, investigation bodies and institutions, including
independent judicial.Due to their vulnerability, part of the society with disability needs more
protection and attention than non-disables. They should not feel their disability a sinful

opportunity.

2.2.4. Legal Awareness
As a matter of principle and legality ignorance of law doesn’t make a person free for the act what
he/she committed unconsciously due to knowledge gap. Legal awareness is essential because it is
challenging to access the justice system without being aware of one's legally protected rights and
familiar with the procedures for doing s0.%® It contributes significantly to the fight against
injustice by increasing awareness of rights and protections, which is essential to claiming them

and seeking redress for everyone, including PWD.*’

Making people aware of their rights and responsibilities while paying particular attention to
assisting the underprivileged and the poor enables them to stand up for themselves and seek legal

counsel when necessary. [Emphasis added]®.

2.2.5. Equality and Non Discrimination
All people must have access to justice under the principles of equality, regardless of their race, color, sex,

language, religion, political opinion, national origin, or other status. [Emphasis added].>® As enshrined

5Supera note at 58, pp. 3

%6 Editor KokebeWolde: assessment Of Legal Aid In Ethiopia: A Research Report & Proceeding of the National
Workshop of Legal Aid Providers, Center for Human Rights Addis Ababa University December 2013.

S"Supra note at 37, pp.37.

%81bid
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in relevant laws that peoples irrespective of their background and liens shall be equal before the
courts and tribunals, and shall be entitled to a fair and public hearing by a competent,
independent impartial tribunal established by law in the determination of any criminal charge or

of rights and obligations in a suit of law equally without any discrimination.

Thus entitlement to equal protection by the law and the prohibition of discrimination in the
application of the rights to which PWD have and there are non-discrimination calls for the
elimination of discrimination in many areas, including access to justice, including PWD that
States should promote and fully protect these scheme of the community human rights and

fundamental freedoms without regard to their special need.

To enable the enjoyment of the right to access to justice without discrimination, adequate
information (outreach) must be made available to person with disabilities, in all possible ways
that they can enjoy, as well as institutional support including financial and legal assistance, when
needed in especially during allocation of budget and tribunals need to be accessible
geographically dispersed. Positive obligations of States also include the adoption of non-
discriminatory legislation, the removal of any legal, social or economic obstacle preventing
PWD from the enjoyment of all elements of the right of access to justice, from the access to a

judicial mechanism, through the right to a fair trial, to the right to an effective remedy, etc.%

2.3. International and Regional Legal Framework on the Right of Access to
Justice for Person’s with Disability

2.3.1. The UDHR, ICCPR and ICESCR

With the enactment of the Universal Declaration of Human Rights on December 10th, 1948,
access to justice received official attention from 48 UN member states. This document was
hailed as the gold standard for human rights, especially for outlining the essential elements of
access to justice for the first time!Article 8 of the Declaration reads, “Everyone has the right to

an effective remedy by the competent national tribunals for acts violating the fundamental rights

51OM, international migration law information note, international migration law unit June 2019,pp.5

&0Ibid

b1pathshala; Access to Justice in international law; Content for post graduate courses; an MHRD Project under its
National Mission on Education through ICT(NME-ICT);p5-6
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granted to him by the Constitution or by law”. It is made clear in Article 8 of the UDHR that
rights without remedies would be useless. It also demonstrates the need for States to safeguard
and advance citizens' fundamental rights by providing them with access to tribunals or courts

that can uphold their claims.®2

According to the Declaration, States must establish capable systems that would guarantee the
upholding of individual rights by giving them access to efficient redress. Therefore, the
Declaration states that whenever a man has a right, he must have the means to uphold that right
and must be able to seek an effective remedy in the event that it is violated.®® The other articles
of the UDHR require States to take precautions to ensure that no circumstance or situation
should be used as justification for violating a person's rights as stated in the Declaration. The
UDHR stipulates the right to a fair trial by independent, impartial judges, the presumption of
innocence, and all other defense-related protections in criminal cases.® Being only a declaration,
the UDHR is not by itself enforceable. The phrase "common standard of achievement for all
peoples and all nations” is used to describe it. The principles enshrined therein became a
"juridical commitment™ with the creation of the International Bill of Rights, which consists of the
Universal Declaration of Human Rights, the International Covenant on Economic, Social, and
Cultural Rights (ICESCR), the International Covenant on Civil and Political Rights (ICCPR),

and its two Optional Protocols.®

In connection with this, the ICESCR, a legally binding document that safeguards a variety of
economic, social, and cultural rights without discrimination on the basis of creed, political
affiliation, gender, or race, contains the right to access justice codified.®®Article 2(1) of the
Covenant indirectly addresses the right to access to justice by providing that, “Each State Party
to the present Covenant undertakes to take steps, individually and through international
assistance and cooperation, especially economic and technical to the maximum of its available

resources with a view to achieving progressively the full realization in the present Covenant by

821bid

83 Ibid

% Ibid

% Ibid
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all appropriate means including particularly the adoption of legislative measures.®” It thus

follows that States must have proper grievance redressed mechanism in place for their citizens.%®

The International Covenant on Civil and Political Rights (ICCPR), which was adopted by a
resolution of the United Nations General Assembly on December 16, 1966, contains some of the
elements that are a crucial part of the right to access justice. The right to access to justice is
recognized by the Covenant. The recognition on the right, however, is only in a narrow sense and
not in the way that it is understood in contemporary society. The ICCPR's Article 2 Paragraph 3
guarantees that States will protect a person's rights in three different ways. The right to a remedy
must be established by competent judicial, administrative, or legislative authorities, and the
States must ensure its enforcement in the event of a violation of rights or freedoms % The spirit
of access to justice is fully captured in Article 14 of the ICCPR. According to this Article,
everyone must be treated equally before the law's courts and tribunals and be given a fair trial

that is open to the public.”

In the context of criminal proceedings, the ICCPR sets out a range of procedural due process
rights that sets out specific obligations of States to ensure a speedy trial and provide state-funded
counsel for persons who are unable to afford the costs of legal representation.” While Article
14(3)(c) of the ICCPR mandates "trial without undue delay,” Article 14(3)(d) states that an
accused offender has the right to "have legal assistance assigned to him, in any case where the
interests of justice so require, and without payment by him in any case if he does not have
sufficient means to pay for it.”"? It appears that the ICCPR's Article 14 contains guidelines for
criminal offense trials. However, its general principles can be used in cases that are not criminal
in nature. As a result, the ICCPR's Article 2 paragraph 3 and Article 14 each recognize the right

to access justice in their own unique but related ways.”

67 Ibid

88 Ibid

9pathshala(n37) p.8

"%Brownlie lan, Basic Documents on Human Rights, 3 rd Edition, Clarendon Press, Oxford, 1992, p.130

"Toolkit on Disability for Africa ;Access to Justice for Persons with Disabilities; Module 8United Nations Division
for Social Policy Development (DSPD) Department of Economic and Social Affairs’ 4-5

2 Article 14 of the ICCPR
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19



2.3.2. Convention on the Rights of Persons with Disabilities (UNCRPD)
The right to access justice is applied in the context of disability under the Convention on the
Rights of Persons with Disabilities. Access to justice is specifically addressed in Article 13 of the
Convention, which directs States parties to ensure that people with disabilities have effective
access to justice on an equal basis with others, including by providing certain accommodations,
in order to facilitate their effective role as direct and indirect participants (art. 13(1)).It also
specifies the rightful actions that must be taken in order to fulfill the legal rights of persons with
disabilities. For instance, according to article 13(2), states must encourage the proper training of
those working in the field of administration of justice, such as police officers and prison staff
(art. 13(2)).”* Although all of the CRPD's provisions are pertinent to access to justice, several,
beyond Article 13, are of particular importance. In this respect, according to Article 5's
requirements for equality and nondiscrimination (art. 5(1)), States Parties must acknowledge that
all people with disabilities are entitled to equal protection under the law and equal benefits from
it(art.5(1)).” State parties must further prohibit all forms of disability-based discrimination and
ensure that people with disabilities have equal and effective legal protection from discrimination

on all grounds.”

Hence, Article 5 of the CRPD calls for both the elimination of discriminatory laws,
policies and practices, as well as the development of proactive policies for achieving equality for
persons with disabilities. Specific measures under Article 5(4), that include affirmative action
measures, should be adopted.”” Articles 6 and 7 of the Convention reinforce these obligations
with regard to women and children with disabilities, respectively. Active policies must be
accompanied by a robust non-discrimination framework that addresses all forms of
discrimination, including explicitly the denial of reasonable accommodation.’”®Besides, Article
12, ‘Equal Recognition before the Law, requires State parties to recognize that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of life, and to take

appropriate measures to provide access by persons with disabilities to the support that they may

"4Toolkit on Disability for Africa; Access to Justice for Persons with Disabilities; United Nations Division for Social
Policy Development (DSPD) Department of Economic and Social Affairs; p 4-5

5 Ibid

6 Ibid p 4-5
""https://www.ohchr.org/en/calls-for-input/report-equality-and-non-discrimination-under-article-5-convention-
rights-persons;last accessed February 7, 2023)
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require in exercising their legal capacity.’’® People with disabilities have historically been
denied the right to legal capacity. People with psychosocial disabilities, intellectual disabilities,
communication difficulties, and in some cases physical disabilities have been deemed legally
incapable by various states at various times. Access to justice is affected by one's ability to
exercise other human rights®°Even after the CRPD went into effect; this is the present reality of
people in many countries, including Ethiopia, who have intellectual and psychosocial disabilities.
Therefore, states are required by Article 12 of the UN Convention on the Rights of Persons with
Disabilities (CRPD) to recognize the fullest possible extent of the legal capacity of persons with

disabilities.

Additionally, Article 14 (Liberty and security of the person) mandates that States Parties ensure
that people with disabilities are not unlawfully or arbitrarily deprived of their liberties, that any
such deprivation is legal, and that the existence of a disability in no way justifies such a
deprivation® The implementation of Article 14 is crucial because people with disabilities have
experienced serious human rights abuses while being held captive or living in institutions, and
because those who are held captive or isolated in their homes with no access to the outside world
may not have the freedom or ability to file legal claims for their own protection®. Additionally,
Article 16, Freedom from exploitation, violence, and abuse, directs State parties to implement effective
legislation and policies, including those that focus on women and children, to ensure that instances of
exploitation, violence, and abuse against people with disabilities are identified, investigated, and, where

appropriate, prosecuted. This is done to protect people with disabilities.®*

It is worthy of note that access to justice is crucial for development and poverty reduction, as
well as for the protection and enjoyment of all other rights. This is in addition to the fact that it is
a fundamental right in and of itself. For instance, "a person with disabilities who feels as though
their right to employment has been denied may wish to turn to the legal system to seek redress.
However, if the legal system does not take into account their physical, communication, or other
disability-related needs and/or expressly discriminates against them, then it is evident that

denying them access to the legal system also denies them protection for their right to

"Spathshala(n49) p.4-5

8African Disability Rights Yearbook; Pretoria University Law Press Volume 7; 2019
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employment.8Access to justice is affected by one's ability to exercise other human rights. For
instance, those who have been denied the right to an education will be less able to understand
their rights and use the justice system than those who have received a quality education. As a
result, the human rights of persons with disabilities are interdependent, interconnected, and

indivisible.8®

2.3.3. African Charter on Human and Peoples Rights (African Charter)
Ethiopia has also ratified various African Union human rights instruments including the African
Charter on Human and Peoples’ Rights which recognize the rights of persons with disabilities. In
this regard, the African Charter on Human and Peoples Rights (African Charter) guarantees
every person in a state that has ratified it the right to have their case heard and the right to a
speedy trial by an impartial court or tribunal 8’ Article 18 (4) of the Charter also provides that
‘Older persons and people with disabilities shall also have the right to special measures of

protection in keeping with their physical or moral needs.3

2.3.3. The protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Persons with Disabilities in Africa
The purpose of this protocol is to provide protection of the rights of persons with disabilities.
The protocol recognizes rights and freedoms of persons with disabilities in society as well as
provides for duties of persons with disabilities (Article 31).8° The rights espoused in the protocol
include right to access justice, non-discrimination, right to equality, right to life, right to liberty
and security of person, freedom from torture or cruel, inhuman or degrading treatment or
punishment, protection from harmful practices, protection in situations of risk, right to live in
the community, accessibility, right to education, right to health, habilitation and rehabilitation,

right to work, right to an adequate standard of living, right to participate in political and public

8 Ibid

% Ibid

87 Ibid

8 Ibid

89Kenya National Commission on Human Rights; Advisory to the Ministry of labor, social security and services on
Kenya’s Ratification of The Protocol to the African Charter on Human and Peoples’ Rights on The rights of Persons
With Disabilities in Africa; 2020 p.4-5
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life, self- representation, right to freedom of expression and opinion, right to access to

information, right to participate in sports, recreation and culture, right to family, among others.%

In terms of duties, the Protocol recognizes that persons with disabilities have duties on an equal
basis with other persons as elaborated in the African Charter. States Parties are required to ensure
that persons with disabilities are rendered the forms of assistance and support, including
reasonable accommodations, which they may require in performance of such duties. The
protocol requires state parties to popularize the Protocol, and ensure the widest possible

dissemination.®!
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CHAPTER THREE

3. THE ETHIOPIAN LEGAL FRAMEWORK GOVERNING
ACCESS TO JUSTICE FOR PERSONS WITH DISABILITIES

3.1. Constitution of the Federal Democratic Republic of Ethiopia

Article 41(5) of FDRE Constitution outlines the state's obligation to provide citizens with
disabilities with the necessary support and rehabilitation services. Accordingly State must, within
its financial capacity, allocate funds for the elderly, children without parents or guardians, and
people with disabilities. However this is the only constitutional provision unambiguously refers
to disability and/or persons with disabilities®’despite some provisions that indirectly address
disability. For instance, Article 25 of the Constitution, which states that: All persons are equal
before the law and are entitled without any discrimination to the equal protection of the law,
indirectly addresses disability. Without explicitly mentioning disability or/and persons with
disabilities, this equality provision implies that those with disabilities are entitled to the same

protection under the law.%

Articles 14 through 44, or 33 percent of the total 106 articles in the Ethiopian Constitution, focus
on fundamental freedoms and rights, which can legitimately be assumed to include protections
for people with disabilities. However, all but article 41(5) make no explicit mention of

disabilities.®

Here, it's important to emphasize two points. First, because the FDRE Constitution only
addresses assistance and rehabilitation, it is heavily influenced by the medical-charity models of
disability. Second, there are no specific provisions regarding the protection of PWDs' rights in
the Constitution that can be directly invoked. As a result, the FDRE Constitution lacks specific
provisions addressing the rights of PWDs, just like the core international human rights

instruments.**According to the constitutional experience of many countries, an explicit mention

92Dagnachew B Wakene,* Priscilla Yoon** &TsionMengistu*** Ethiopia; Country Report p.216.
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of disability in at least the equality and non-discrimination provision is therefore strongly

advised.®®

According to Article 37 of the FDRE Constitution, which is the supreme law of the land, access
to justice is also a fundamental human right. Despite the fact that the Constitution makes no
specific mention of PWDs' right to access justice, everyone, including PWDs, is covered by Art.
37 if they bring a valid case before a court or other legally recognized tribunal. However,
because Art. 37 of the Constitution is a general provision, it cannot adequately guarantee PWDs'
access to justice in the absence of specific legislation that would be helpful in ensuring that right,

such as in civil proceedings.®’

3.2. Right to Employment of Persons with Disability Proclamation No.
568/2008

The Right to Employment of Persons with Disabilities Proclamation, passed in 2008, is also
another law pertinent to the defense of PWDs' rights and their right to access justice. By
incorporating the core principles of the CRPD, this proclamation directly addresses the
employment rights of people with disabilities. In contrast to the charitable and medical models of

disability, the Proclamation affirms human rights and social models of that condition.

In order to make it easier for PWDs to exercise their right to access justice, two significant
procedural provisions have been incorporated into the declaration of the employment right of
PWDs. These clauses cover the burden of proof in cases of discrimination and the ability of
disability associations to file legal claims when their members' rights are violated. Article 7 of

the proclamation stipulates this in this regard as follows:

“Burden of proof ”(1) any person with disability who alleges that discrimination on the ground of
his disability existed with respect to recruitment, promotion, placement, transfer or other
conditions of employment may institute a suit to the competent court without the requirement of

the burden of proof.

%Dagnachew B Wakene,* Priscilla Yoon** &TsionMengistu,(n65),p.216
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The burden of proof rests with the defendant in a lawsuit brought under Sub-Article (1) of this
Avrticle to establish that there was no act of discrimination.®®It is clear that this clause directly
modifies the rule of evidence. Usually, the rule is that whoever asserts a fact must substantiate it.
The burden of proof for a plaintiff with a disability who files a lawsuit alleging that he was
subjected to discrimination because of his disability, however, has now been placed on the
defendant employer. Therefore, it will be the responsibility of the employer to demonstrate that
there was no disability-based discrimination.

Given the practical difficulty of proving discrimination, this special rule has been made in the
interest of people with disabilities.!®Disabled people may also be the targets of systematic
discrimination, which they are unable to demonstrate in a court of law. Due to this, the legislator
has chosen to release them from the requirement to present evidence and instead permit them to
simply bring the case for resolution. As a result, the rule is thought to make it easier for people

with disabilities to access justice by removing a hindrance to exercising the right. 1%t

Additionally, the proclamation's Article 10 affirms disability associations' authority to file
lawsuits on behalf of their members. By lowering their financial burden and removing the
obstacle of finding attorneys, such an explicit law provision on associations' ability to bring
actions on behalf of their members increases the chance for victims of rights violations to seek

redress. Article 10 on the ability to take legal action is as follows:

“‘Any person with disability whose rights are infringed due to non-observance of the provisions
of this Proclamation, regulations or directives issued for the proper implementation of this
proclamation or the association of persons with disabilities of which he is a member, or the
trade union of which he is a member, or the concerned organ entrusted to implement this
Proclamation may institute a suit before the competent court.( 2) The court shall render its
decision within 60 days from the date on which the suit is instituted. Although these provisions of
the proclamation apply specifically in cases of employment discrimination based on disability,
they are useful in facilitating the application of access to justice in employment legal suits which

is the area where persons with disabilities have a number of cases 1%

%United Nations Convention on the Rights of Persons with Disabilities; Consideration of reports submitted by
States parties under article 35 of the Convention; Initial reports of States parties due in 2012 Ethiopia;
CRPD/C/ETH/1; Committee on the Rights of Persons with Disabilities;p.21-23
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3.3.  Definition of Powers and Duties of the Executive Organs of the Federal

Democratic Republic of Ethiopia Proclamation No0.1263/2014

The FDRE promulgated Proclamation No. 1263/2014, which outlines the authority,
responsibilities, and directives for the FDRE's executive organs. In relation to people with
disabilities, article 19/1 (Common Powers of Ministries) states that ministries (including the
Ministry of Justice under Art. 16(21)) shall have the authority and obligations within their
purview to ensure that the policies, strategies, laws, development programs, and projects they
formulate benefit women, children, youth, people with disabilities, and the elderly; facilitate
enabling conditions for people with disabilities, the elderly, and vulnerable groups in society;

and promote the rights of people with disabilities, the elderly, and those with disabilities.

Additionally, the Ministry of Women and Social Affairs' powers and duties are outlined in the
Proclamation under Article 36(1), which states that one of the ministry's primary responsibilities
is working with relevant organizations to prevent social and economic problems and provide
essential services to groups of the community in difficult situations, especially the elderly and

people with disabilities as clearly give under article 36(1) (g).

A detailed program that is compatible with the nation's overall development plan must be
prepared, and it must be put in place once endorsed (Article 36(1) (g)). It is also given the
authority and responsibility to initiate policies, strategies, and laws for women, young people,

children, and people with disabilities, the elderly, and other vulnerable groups in development.

According to Article 36(1) (x) of this proclamation, which is specifically relevant to this study,
the Ministry is required to carry out the responsibilities and powers given to the Ministry of
Labor and Social Affairs (MOLSA) by Proclamation No. 676/2010, which gave MOLSA the
authority to carry out all actions required for the implementation of the CRPD. The Ethiopian
Human Right Commission’s annual human right conditions report presented for the House of
Peoples Representatives of Ethiopia for the Period June 2021-June 2022 also indicated that
Ministry of Women and Social Affairs, with concerned organs, is working on drafting a

Comprehensive Disability Proclamation.!%®

193Ethiopian Human Right Commission’s annual human right conditions report for the period June 2021-June
2022;p.8 and 61
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CHAPTER FOUR
4. IMPLEMENTATION IN ETHIOPIA OF THE RIGHT OF

ACCESS TO JUSTICE FOR PWDS AS ENSHRINED IN THE
CRPD

4.1. Introduction

In this chapter researcher addressed implementation of crucial specific normative content that
CRPD stipulates with the relevant provisions of the Ethiopian Criminal Procedure Code, the
Civil Procedure Code, the Federal Courts Proclamation No.1234/2021, the FDRE Constitution,
Federal Administrative Procedure Proclamation No. 1183 /2020and the FDRE Building
Proclamation No. 624/2009 and other laws evaluate Implementation of access to justice for

person with disabilities Ethiopia in light with CRPD.

4.2. The Right to Fair Trial, Accessibility of Justice Institutions Other
Related Procedural Rights of Person with Disability

The commitment of procedural protection places a strong emphasis on making sure that people
with disabilities can actually exercise the procedural rights incorporated into national and
international human rights law "on an equal basis with others that is fair trial and equality (both
equal treatment and equal protection).” It offers the steps required to get rid of the obstacles
people with disabilities encounter when exercising their procedural rights.'®*Such obstacles can
take many different forms, such as physical restrictions on access to a courthouse or
administrative building, guardianship laws that silence the legal voice of people with intellectual
and psychosocial disabilities, docket files that are inaccessible to people with cognitive or
intellectual disabilities, and court and other fees that make adjudicative process participation

illusory.1%

The State is required by Article 13 to enact the procedural rights required to get sick of the sight

of these obstacles. Such legislation is unavoidably general in nature, it must be definite enough

1%4Markus Schefer; The Right to Access to Justice — Art. 13 CRPD (Convention on the Rights of Persons with
Disabilities) , October 21, 2020 Annual Conference on the Rights of Persons with Disabilities 2020: Access to
Justice (Online Conference),p.5-6
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to offer the necessary direction in unique circumstances and flexible enough to accommodate
any adjustments that may be necessary. The procedural laws governing the relevant processes
should adopt these provisions. 1%

Here it is very essential to take in to consideration the impairment that each person encountered.
A need of person having sight problem is totally different from the one who is deaf and the same
is true for person who is without leg. Therefore, particular disability type and relative challenge
must be addressed for the full realization of fair trial and other procedural rights with necessary
accommodation. For instance, Murado Abdo asserted that, in practice, judges at the federal level
use three methods when handling a witness with hearing and speech impairments. This was
based on interviews with federal court judges. One strategy is for judges to inquire about the
testimony of the witness themselves. The second alternative is to look for a sign language
interpreter within the courtroom or on the court's grounds. Requesting an interpreter at a

specified time from the Ethiopian Association of the Deaf, as the third option.%’

According to laws governing court interpreters, for instance, Criminal Procedure Code Article
27(4), "Where the Arrested Person is Unable Properly to Understand the Language in Which His
Answers Are to Be Recorded, He Shall Be Provided With A Competent Interpreter Who Shall
Certify the Correctness of All Questions and Answers,” A qualified court interpreter must be
chosen by the court when an interpreter is needed for any proceedings, according to Article 126
(2) of the same.Where none is available, it will choose a qualified interpreter, but no one who is
related to the defendant, the prosecutor, or who is a witness themselves may be chosen.
Additionally, they (the accused) have the right to request an interpreter's assistance at state
expense when court proceedings are conducted in a language they do not understand, according
to FDRE Constitutional Art. 20 (7).1%8

Article 31 of the Federal Courts Proclamation N0.1234/2021 in this respect made a progress and
provides that the need to provide a competent translator to a person who doesn’t know the
working language of the court and the court shall similarly provide a sign language expert for
concerned persons with disabilities. And federal courts at all levels shall organize interpreter’s

office with complete service. In the view of the author of this research, this explicit inclusion of a

108]bid
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sign language expert and organizing interpreter’s office is a remarkable progress to implement
guarantee of procedural accommodations in Article 13 of CRPD which aims to ensure that
people with disabilities can exercise procedural rights derived from international human rights

and national law "on an equal footing with others."

In addition, a related but distinct issue is that the application of the provisions dealing with
interpretation is rather limited; they primarily consider the scenario in which the witness or the
accused arrives at court. The police arrest, detain, and question a suspect and a witness before the
case is sent to court for hearings, so it goes without saying that a criminal proceeding begins well
before the trial stage. ®However, the rules governing court interpreters do not specifically
mention people with visual impairment. The 1965 Civil Procedure Code, on the other hand,
governs all civil cases. The issue is whether the 1965 Civil Procedure Code has procedural
provisions that can enable PWDs to exercise their CRPD-guaranteed right to access justice.
Procedural rules are the main focus of reformers of the civil justice system because they are
essential to understanding and providing meaning to the civil justice system.!}® A critical
challenge in solving the problem of cost, complexity and delay in civil justice is that of getting
the rules right. It has been submitted that the nature and quality of a legal regime is revealed not
only through substantive laws but also through clearly formulated procedural laws.**According
to Jeremy Bentham, the rules of procedure play a crucial role in the administration of civil justice
because they are the link between reliable evidence and wise judgments. Robert Allen Sedler
also emphasized that the legal system is set up to ensure that judges have access to all pertinent
evidence in order to determine the crucial facts and apply the substantive law to those facts.

Procedure is, in essence, how substantive rights are enforced.!?

Numerous helpful provisions for the proper administration of civil justice can be found in the
Ethiopian Civil Procedure Code (CPC). Due to the fact that some of the barriers PWDs face in
exercising their right to access justice involve resources and are therefore comparable to those

encountered by people who are economically disadvantaged, for example!'®, the CPC under

199MuraduAbdo,(n24) p.234-235
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Article 467(2) provides whosoever is not possessed of sufficient means to enable him to pay all
or part of the prescribed court fee shall be deemed to be a pauper and may apply for leave to sue
as a pauper. The CPC, however, does not include any clauses that are sensitive to the needs of
PWDs' right to access justice. This dilemma may, in large part, be due to the fact that the
Ethiopian legal system, at the time the Code was promulgated in 1965, was unfamiliar with the

concept of protecting PWDs' rights in general and their access to justice in particular. 14

As a result, at this time, the 1965 CPC's provisions cannot be used to improve PWDs' access to
justice in civil proceedings. According to the FDRE Constitution, Ethiopia's legislator, who
possesses the highest level of political authority, has not yet completed its legislative duty with
respect to this matter. *>Additionally, it does not appear that the legislative body has any prompt
plans to update the Code. It is indeed time for Ethiopia to revamp its Civil Procedure Code and

include procedural requirements that will help PWDs acquire access to justice. 116

Related to this Article 36 and 37 of the Federal Administrative Procedure Proclamation (FAPP)
No. 1183 /2020 for instance states that adequate opportunity of hearing shall be provided before
rendering any administrative decisions and the parties to the case has the right to appear in
person and have the right to give testimony, to produce evidences, to access and examine
evidences presented to the agency. Besides, the agency may use all legal methods to get
documents of investigation and any other evidences from the party participated in the argument

witnesses and professional persons.

Article 43-47 of the FAPP that deals with complaint against administrative decision also states
that any person against whom an administrative decision is made has the right to lodge a
complaint to the administrative agency. And all administrative agencies shall establish a
complaint handling division and notify such establishment to clients. The complaint handling
body shall properly examine the complaint it has received and present its recommendation to the
head of the concerned agency or an officer duly authorized by the head of the agency. The
decision of the head of the agency or an officer duly authorized by the head of the agency, after

considering the recommendation of the complaint handling body shall be considered as the final
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decision of the agency. An agency must provide written notice to the petitioner of the decision

made in accordance with Article 46 of this Proclamation.

Even though the proclamation has been enacted recently, it does not contain provisions which
provide procedural accommodation for PWDs. The proclamation rather states under Article 57
that the relevant provisions of the civil procedure code (CPC) shall apply to procedural issues not
covered by the proclamation. However, as this study pointed out above, the CPC itself does not
contain many provisions that are considerate of PWDs' right to access justice as guaranteed by
CRPD. On the other hand, the guarantee of procedural accommodations in Article 13 of the
CRPD, which aims to ensure that persons with disabilities can actually exercise the procedural
rights incorporated from international human rights and national law, also provides the measures
required to remove the hurdles persons with disabilities face when exercising their procedural
rights, "on an equal basis with others.” These barriers can take many different forms, such as
physical ones that prevent access to a courthouse or an administrative building.!*’A clause
addressing the accessibility of the built environment, information, and communication can be
found in CRPD article 9 as well. It clearly states that states parties must take the necessary steps
to guarantee the right to accessibility for people with disabilities. FDRE Building Proclamation
No. 624/2009 states in this regard that under Art. 36, "Any public building shall have a means of
access suitable for use by physically impaired persons, including those who are required to use
wheelchairs and those who can walk but are unable to negotiate steps.” In any building where
restrooms are needed, a sufficient number of such facilities must be made accessible to and

usable by physically disabled people.!®

This clause mandates that all buildings built in Ethiopia have accessibility features that people
with physical disabilities can use. There must be alternatives to stairs for people who must use a
wheelchair or crutches to get around. Access to public buildings must be provided for
individuals, even those who can walk, in the event that they are unable to climb stairs.
Additionally, PWDs must have access to restrooms in public buildings. Sanitation facilities must

be accessible to PWDs without restriction. For this reason, the sanitation facilities in every public

1"Markus Schefer,(n78),P.5-6
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building must be suitable for persons who are physically impaired'*®This law mandates
accessibility in the planning and building of every structure to guarantee suitability for people
with physical disabilities. In this regard, physical observation, by the author of the research, on
the recently completed similarly designed buildings of the Federal First Instance Courts (FFIC)
located in Lideta, Kirkos and Yekasubcityin Addis Ababa reveals that the courthouses have
alternative to the stairs until one arrives at the first ground floor of the buildings. Then the
buildings have elevators (as alternative to climbing stairs) that any person can use including
PWDs. However other items in the courthouses including judge’s bench, attorney and spectator
seating and witness stand and toilets don’t have features that could be said is specially designed
taking in to account for instance PWDs that need to use wheelchairs. Observation on the Federal
First Instance Court and Federal High Court (FHC) building in Bole Sub City(both share a
building) and the FHC building in Lideta where currently only criminal cases are handled ,in
contrast, reveals that there are not even elevators that PWDs could make use of as an alternative

to climbing stairs.

Hence, it is recommended that this law be implemented in a consistent manner across all the
courthouses to implement, among others, Article 9 of the CRPD on accessibility of the physical
environment. And the law should also be revised or regulations and directives should
addressseveral accessibility concerns of PWD, apart from those with physical disabilities. In this
regard inclusion in Federal Courts Proclamation (FCP) of specific provision similar with Article
41(2) and (3) of Higher Education Proclamation No. 1152/2019 should be considered. In the
interest of students with physical disabilities and learning disabilities, it is expressly stated that
"Institutions shall, to the extent that circumstances and resources permit, relocate classes,
develop alternative testing procedures, and provide different educational auxiliary aids.” It also
states that “building designs, campus physical landscape, computers and other infrastructures of

institutions shall take into account the interests of students with disabilities.”

Measures taken by Ethiopia like the sign language interpreter provided under Article 31 of the
Federal Courts Proclamation No.1234/2021will certainly contribute to comply with an aspect of

CRPD Article 9 that deals with accessibility of information and communication. This then

119BelaynehAdmasu; Legal Protections Accorded to Persons with Disabilities under Ethiopian Law; Bahir Dar
University Journal of Law Vol.3, No.2 (2013) p.325-327

33



permits the state to effectively implement Article 13 of the CRPD, which, among other things,
requires the State party to enact those procedural accommodations that are required to remove
obstacles of very diverse nature persons with disabilities face when exercising their procedural
rights and ensure "effective access to justice for PWDs," which is the main obligation of article
13 of the CRPD.With such development, Ethiopia will also be able to adhere to the CRPD
Committee's concluding observations, which have increasingly offered insight into the nature
and range of procedural accommodations in the legal system, particularly those that can enhance
effective communication. For instance, the CRPD Committee has advised states parties to
guarantee the use of alternative communication methods, the guarantee of sign language
interpretation, and complete accessibility to the physical environment, transportation, and
communication.*?It is also recommended that state parties to introduce legislative reforms so
that the national administrative, criminal and civil procedures include the requirement to make

procedural accommodations for PWDs. 2!

Article 13 also emphasizes the fact that individual requirements for an effective participation in
adjudicative procedures may vary greatly depending on the parties' ages by defining it as "age-
appropriate.” These distinctions must be taken into account, according to Article 13. The phrase
"age-appropriate” is used explicitly in article 13 to emphasize the practical significance of age
considerations in the design of procedural rights. Consequently, in addition to the state's duty to
pass laws, article 13 bestows a personal right to procedural accommodations.*?With this right,
procedural rights under domestic and international law are strengthened and clarified while being

tailored to the unique needs of a person seeking justice who has a disability.?®

In this regard, in Ethiopian law, the Criminal Procedure Code presents chapter of ten articles (
Arts. 171-80) devoted to "procedure in cases concerning young -persons” apparently purports to
provide a comprehensive and self-contained guide, covering criminal procedure from the first
stages to the last. Complaint and accusation, arrest, investigation, charge and plea, trial,

judgment, sentence and appeal — all are apparently meant to be governed by these few

120CRPD Committee ‘Concluding observations on the initial report of Costa Rica’ (12 May 2014) UN Doc
CRPD/C/CRI/CO/1 para 26

L2ICRPD Committee, ‘Concluding observations on the initial report of Ecuador’ (27 October 2014) UN Doc
CRPD/C/ECU/CO/1 para 27
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provisions. Inevitably, such brief coverage has left many matters unsettled, and it is often

problematic whether and how much of the rest of the Code should be used to fill the gaps.!?

4.3. The Right to Legal Aid and Representation for person with disability

The concept of “legal aid” is intimate from its purpose as a vibrant means of access to justice!?°.

Legal aid may be defined as the assistance of counsel and legal advocacy for people living at or
near poverty in legal matters that fall outside of the justice system. It occasionally mentioned as
‘public legal services’ where funded by the State, or ‘State legal services’ where provided by
state institutions?®. Legal aid also includes provision of legal services by a broad range of non-
state actors including non-governmental organization, professional associations and academic
institutions!?”. The CRPD's article 13 on access to justice serves as a reminder and confirmation
of the difficulties PWDs have in obtaining legal representation and protection. Some of the
issues are resource-related, so they are comparable to those faced by people who are
economically disadvantaged.'?The CRPD Committee, through its concluding observations, has
also been emphatic on the need for legal representation and legal aid for PWDs to accessible and

effective in with the requirements of article 13 of the CRPD.*?°

In this respect, in Ethiopia, the cost of using judicial tribunals for instance hiring a lawyer is so
high that lots of persons including economically disadvantaged PWD may not afford it. The only
option for them, in such case, is to use the free advocacy service rendered trough the the
government offices as long as they can prove that they have no sufficient means of income to
hire a lawyer to handle their cases. This is being done according to Federal Advocacy Service
Licensing and Administration Proclamation N0.1249/2021 that provides every advocate who
practices privately or works in a law firm either as a partner or as an employee has the obligation
to provide pro bono advocacy service, for not more than three cases in a year, based on the

simplicity or the complexity of each case. And the service is provided to the following persons to

124Gtanley Fisher; Criminal Procedure for Juvenile Offenders in Ethiopia; Boston University School of Law;p.127
125 United Nations Development Program, Access to Justice Practice Note (2004). United Nations Office on Drugs
and Crime, Access to Justice: Legal Defense and Legal Aid (2006).
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those individuals who lack financial means to pay for such advocacy service; to charity
organizations, civic societies and mass institutions; to those persons whom courts request the
provision of pro bono advocacy service; to committees and organizations which work on the
advancement, promotion and development of law and improvement of the justice system. And in

practice this is usually done for civil cases.

The Federal Democratic Republic of Ethiopia (FDRE) Constitution and human rights treaties to
which Ethiopia is a party also recognize an indigent’s right to defense counsel at state expense
where the interests of justice so require.'**For example, according to Article 20(5) of the
Constitution, those who are accused have the right to be represented by the legal counsel of their
choosing and, in the event that they lack the financial means to do so and a miscarriage of justice
would result, to receive legal representation at the expense of the state. That is currently being
performed by the implementing institution the Office of Public Defenders which is operating

under the Federal Supreme Court of Ethiopia.

PWDs in this situation, however, frequently have to rely on free or inexpensive legal services
and therefore have fewer options for legal counsel. Therefore, it is vitally important to be aware

of the issues related to the cost and accessibility of quality legal services.*3!

Even though PWDs are not specifically mentioned in these laws, it is reasonable to assume that
Ethiopian law and practice regarding free legal assistance are in compliance with Article 13 of
the CRPD because the right to free legal assistance is based on the guarantee of equality as it
applies to adjudicative processes. Free legal assistance may be a suitable accommodation under

article 13 CRPD to ensure effective access on an equal footing with others.

4.4. Equality and the Right Not to Be Discriminated in all community
Affairs

Members of the community with disability should take part in all civil, political, economic and
social affairs. They must participate actively in all staffs and barriers for the realization of this
right must be avoided. Influence neither psychological nor physical should exist. In this respect,

Article 25 reads ‘all persons are equal before the law and are entitled without any discrimination
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to the equal protection of the law. The law guarantee to all persons equal and effective protection
without discrimination on grounds of race, nation, nationality, or other social origin, color, sex,
language, religion, political or other opinion, property, birth or other status’. The Constitution's
Article 9 declares that it is the highest law of the land. Any law, custom, or decision made by a
government organ or by a public official that conflicts with this Constitution has no legal force.
The duty to ensure constitutional observance and obedience falls on all citizens, as well as on
state organs, political parties, and other associations and their officials. ‘Article 13 of the CRPD
refers to “"direct and indirect participants” in a difficult-to-understand way. Evidently, the
intention was for this text to make it clear that article 13 applies to everyone involved in
adjudicative proceedings, including judges, jurors, witnesses, lawyers, and staff. This creates a
completely new area that is only tangentially connected to preexisting procedural international
human rights law. *32With this prong, Article 13 safeguards the right of people with disabilities
to engage in the aforementioned activities "On an equal basis with others™ and obliges the states
to make the necessary procedural modifications. For instance, this might call for modifications to
the rules governing the court’s evaluation of evidence in order to accommodate a judge or a juror
who has hearing loss, changes to the rules governing the technical administration of the docket or
the drafting of judgments to accommodate a clerk who is blind, etc. The goal is to eliminate the
obstacles that prevent people with disabilities from performing the tasks that people without

disabilities can'3?

Related to this, in one case between Wesen AlemuvAmhara National Regional State Justice
Professionals’ Training and Legal Research Institute the plaintiffs are competent attorneys with
visual impairments; however, the defendant refused to appoint them as judges and, against their
wishes, hired them as public prosecutors. The 'long-established’ practice of not appointing the
Blind as judges was used by the defendant as justification because the position requires the
ability to see witnesses and evidence presented by all parties involved in a lawsuit. The plaintiffs
claimed that their constitutional right to choose their profession had been violated and took their
case all the way to the House of Federation (which considers issues related to constitutional

interpretation in accordance with article 83 of the FDRE Constitution).**The House also
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asserted that Article 25 and 9 of the FDRE Constitution has been violated. The decision also
asserted that no convincing evidence was presented by the defendant which proved the
appropriateness of the prohibition and that the nature of the work should be evaluated taking in
to account equitable lodging, referring to the CRPD which is ratified by Ethiopia, as well as
Right to Employment of Persons with Disability Proclamation No. 568/2008and the

abovementioned relevant provisions of the Constitution.!3

The plaintiff in Administration Justice Bureau v. Mekonen Teklu (2014), a person with visual
impairment, invoked the Right to Employment of Persons with Disabilities Proclamation No.
568/2008, which places the burden of proof on the employer when a person with a disability files
a lawsuit for disability-based discrimination in employment. The plaintiff alleged that his
employer had discriminated against him because he was a prosecutor with visual impairment
when they reduced his pay and moved him to a different position. The Federal Supreme Court
Cassation Bench however ruled in favor of the defendant, holding that discrimination clauses
under Proclamation 568/2008 could not be invoked by public prosecutors whose cases should be
entertained by the Public Prosecutors’ Administration Council established pursuant to Regulation
24/2007.1n critiquing this decision, disability rights lawyers argued that the aforementioned
Cassation Court ruling lacks clarity and is full of contradiction’ in that: the Cassation bench
skipped the meaning of ‘government office’, a term which was fundamental to decide the scope
of application of Proclamation N0.568/2008. The calculated crafting of the Proclamation to
include all government offices by departing from the Civil Service Proclamation should have

been given meaning.*%

4.5. The Status of Legal Awareness and Accessibility for Person with
Disabilities

As discussed under chapter two this study, legal awareness is one pillar for the prompt

realization of access to justice especially to PWD. These parts of the community are vulnerable

to several human right violation and abuses. There for in order to equip them, having at least

minimal knowledge can help them to defend themselves and through time they can influence the

general community. As a result, they can combat injustice by educating others about their rights
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and protections, which is essential to claiming them and seeking redress while being aware of
their legal standing. In this regard paragraph 2 of article 13 of CRPD imposes a duty on the state
to promote “appropriate training” to persons ‘“working in the field of administration of justice”,
in order to ensure the realization of paragraph 1 of article 13 (which is primarily focused on
participation in the ‘legal system.”)**'The phrase "those working in the field of administration of
justice" is particularly broad, as made clear by the example of "police and prison staff." Since
applying the law when given the authority to do so is a form of administering justice, whether it
pertains to criminal, civil, or administrative law, it would appear that it applies to all personnel

charged with doing so0.1*®

Whereas the first paragraph of article 13 is primarily focused on participation in the ‘legal
system’, the second paragraph of article 13 adopts a broader approach, requiring appropriate
training of those ‘working in the field of administration of justice’. Although the majority of the
CRPD Committee's concluding observations have emphasized the need for more training for a
variety of professionals, more recent concluding observations, like those sent to New Zealand
and Ecuador, have placed a special emphasis on training for the judiciary, legal professionals,

and court staff.13°

Regarding this, Ethiopia’ implementation of the CRPD initial report from 2012 shows that some
effort was made to coordinate trainings in partnership with DPOs and NGOs as part of the effort
to guarantee access to justice through training of field personnel. According to the report, about
30 regular and traffic police officers in Addis Abeba received training in 2011 on how to treat
people with disabilities during police investigations and how to deal with them on the streets and
roads. More emphasis was placed on sexual assaults against disabled women during the training.
Police officers made a commitment to share the knowledge they had learned after the training to
others. Additionally, police officers and members of the Addis Abeba justice bureau received
training on how to interact with people with disabilities when they show up at institutions as

participants in civil and criminal proceedings, witnesses, or crime commission reporters. 14°

187 Markus Schefer,(n78),P.7
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39



In addition, the recently promulgated Federal Advocacy Service Licensing and Administration
Proclamation No0.1249/2021that aims, among others, to establish a system whereby advocates
undergo continuing professional training intended to keep them well informed of the latest
developments in the form of new laws, legal concepts, and relevant local and international
practices; under Article 26states that any advocate has the duty to take training on the subject of
law on aggregate from 24 up to 30 hours in a given year. It also states that the subjects to be
covered by the training, the duration of the training, general training program procedures,
training fee and other issues related with training shall be determined by the Directive to be
issued by the Ethiopian Federal Advocates’ Association established pursuant to Article 57 of the

Proclamation.

This kind of continuing training and awareness creation mechanism including on local and
international laws and practices could help lawyers stay current on the latest legal developments
as well as sharpen their skills including laws on the right to access justice of PWDs. Besides as
competent staff and professionals in the justice sector are needed to provide services for PWDs,
incorporation through laws or administrative measures of good practices including law institutes
with specific Disability Law programs, using technological advances that allow persons with
speech and hearing disabilities to contact people with or without disabilities in all legal
proceedings and facilitating additional disability law educational opportunities for students and
practitioners to access resources about disability law on their own initiative should also be

considered.

In contrast, according to article 35 (1), "each State Party shall submit to the Committee, through
the Secretary-General of the United Nations, a comprehensive report on measures taken to give
effect to its obligations under the present Convention and on the progress made in that regard,
within two years after the present Convention enters into force for the State Party concerned.”
The State party is required to submit follow-up reports to the Committee at least every four years
after the initial report. A periodic report is a common name for the subsequent report. The
Committee has the option to request reports at any time in order to respond to unique
circumstances that arise outside of the four-year cycle. Though Ethiopia presented its initial
report on 2012 after ratifying the convention on 2010,it has not submitted subsequent reports and

this has been mentioned in Ethiopian Human Right Commission’s annual human right conditions
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report presented for the House of Peoples Representatives of Ethiopia for the Period June 2021-
June 2022.1*1The Committee then requests Ethiopia to provide its two overdue periodic reports at
once.*?This failure to comply with the reporting requirement of the Convention also makes
difficult assessment of the exact extent to which the country complies with its other treaty
obligations under the UNCRPD including its duty to promote appropriate trainings for those

employed in the field of administration of justice.

4.6. Mechanisms for Implementation and Monitoring Implementation

Rights of Person with Disability

The CRPD calls for the creation of national institutions and mechanisms for the application and
oversight of the Convention at both the international and national levels. The designation of a
focal point or focal points within the government introduces domestic implementation in this
regard through Article 33, paragraph 1. Who may serve as a focal point (a ministry, a department
within a ministry, a single person, etc.) is not specified by the Convention. Having a focal point
at the very least means that the Convention should have a dedicated organization focused on
national implementation rather than remaining solely an international issue under the purview of

the ministry of foreign affairs.4®

The same paragraph mandates States to give serious consideration to naming or creating a coordination
mechanism within the government to expedite steps toward the Convention's implementation. Although
not required, such a coordination system might be useful. Disability-related issues have traditionally been
handled by one ministry, such as the ministry of health or the ministry of social affairs. *4The
possibility exists that the ministry of social affairs, rather than the ministry of education, will
occasionally be in charge of a child's education. Such a setup tends to amplify exclusion and
encourage segregation. Since the Convention covers all rights, many ministries should be given
duties, including the ministries of the interior, justice, education, and labor, among others. A

coordination mechanism can help make sure that duties are shared and the Convention does not

141Ethiopian Human Right Commission’s annual human right conditions report for the period June 2021-June
2022;p.85
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get mired down in one ministry. 14°Given that State parties to the Convention have different
forms of government and are organized differently, the article relating to focal points and

coordination mechanisms is flexible and therefore adaptable.4®

The Convention encourages the creation of focal points as well as a government-level
coordination mechanism, though this is optional. The Ministry of Labor and Social Affairs is
hereby empowered to carry out all acts necessary for the implementation of the Convention,
according to Article 3 of the Convention on the Rights of Persons with Disabilities Ratification
Proclamation No. 676/2010. Nevertheless, the Ministry of Women and Social Affairs was
required by Article 36(1) of the Definition of Powers and Duties of the Executive Organs of the
Federal Democratic Republic of Ethiopia Proclamation No. 1263/2014 to initiate policies,
strategies, and laws for women, youth, children, persons with disabilities, elderly people, and
other vulnerable groups in development; to prepare a detailed program compatible with the
nation's  overall development plan; and to implement the same upon
approval(article36(1)(g)). The proclamation also states that one of the ministry's primary duties is
to work in coordination with relevant agencies to prevent social and economic issues and provide
essential services to vulnerable groups in society, especially the elderly and those with
disabilities. (article 36(1) (g).Pursuant to Article 36(1)(x) of this proclamation, the Ministry is
mandated to implement the powers and duties entrusted to the Ministry of Labor and Social
Affairs under Proclamation No. 676/2010.

A framework for promoting, defending, and overseeing the Convention is established in Article
33, paragraph 2. Examples include a national human rights institution or an office of the
ombudsperson. The Paris Principles, also known as the "principles relating to the status and
functioning of national institutions for the protection and promotion of human rights,” which
outline the requirements for independence and the duties of such monitoring institutions as
agreed by the General Assembly, should be followed by this framework. *'This is to ensure a
truthfully independent and well-functioning national independent monitoring mechanism as

required by the Convention.!4®
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Therefore, the Convention mandates that States maintain, strengthen, designate, or establish a
framework to "promote, protect, and monitor" the implementation of the Convention in addition
to designating the aforementioned institutions. State parties may decide to create unique
disability mechanisms or appoint preexisting organizations to perform the monitoring.
Furthermore, States parties are free to choose the best structure for their political and
organizational context because article 33 does not specify a specific organizational form for the

national monitoring framework. 4°

The Convention also mandates that civil society, especially organizations that represent people
with disabilities, participate fully in all aspects of this monitoring process, just as they are
required to do when developing and implementing policies, programs, and other initiatives
legislation to implement the Convention, in line with Article 4.%°This reference to civil society
raises at least two issues: (a) Civil society, in particular persons with disabilities and their
representative organizations, should be involved in the monitoring process undertaken by the
independent monitoring mechanism established under article 33 (and ideally also in the work of
focal points and coordination mechanisms); (b) Civil society itself has a role to play in
monitoring the Convention, independently of the other mechanisms established under Article
33.151

In this regard it is noted above that though Article 3 of the Convention on the Rights of Persons
with Disability Ratification Proclamation No. 676/ 2010had mandated the Ministry of Labor and
Social Affairs to undertake all acts necessary for the implementation of the CRPD, under Article
36(1)(x) of the Definition of Powers and Duties of the Executive Organs of the Federal
Democratic Republic of Ethiopia Proclamation No. 1263/2014 ,the Ministry of Women and
Social Affairs is mandated to implement the powers and duties assigned to the Ministry of Labor
and Social Affairs under Proclamation No. 676/2010.

Parliaments, as well as national courts and tribunals, can play a significant role in promoting and
protecting the rights outlined in the Convention in addition to the specific monitoring, promotion, and

protection framework established under the Convention.**?Labor inspectorates, school inspectors, and
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any other mechanisms with a role in rights monitoring are additional pertinent mechanisms. As
part of their general monitoring responsibilities, they should keep an eye on the rights of people
with disabilities. The trend in human rights treaties toward strengthening national monitoring of
human rights is continued by the inclusion of an article outlining national implementation and
monitoring structures and their roles. Prior to the CRPD, States parties were also required to
establish national preventive mechanisms under the Optional Protocol to the Convention against

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. %3

In this regard, the FDRE Constitution establishes that all governmental bodies at all levels—
federal, state, and local—have a responsibility and duty to uphold the freedoms and rights
guaranteed by Chapter Three of the Constitution.’>*These agencies have a responsibility to
uphold the fundamental freedoms and rights guaranteed by the Constitution "in a manner
consistent with the principles of the Universal Declaration of Human Rights, international

covenants on human rights, and international instruments adopted by Ethiopia."*>®

Similarly, Ethiopian courts at all levels should apply the CRPD, which has been adopted by
Ethiopia, and in doing so, they are required to respect and uphold PWDs' rights, including their
right to access justice. In recent years, there have been encouraging judicial trends that have
emphasized the judiciary's obligation to invoke and apply both constitutional provisions and
provisions of international human rights treaties that Ethiopia has ratified, particularly on the
Cassation Bench of the Federal Supreme Court. Such developments would undoubtedly be
beneficial for the implementation of PWDs' rights, including their right to access justice. **The
explicit mention under Article 6(1) (a) of the Federal Courts Proclamation N0.1234/2021 that
Federal Courts shall settle cases or disputes, submitted to them within their jurisdiction on the
basis of the Constitution, Federal Laws and international treaties to which Ethiopia is a party is
also believed to play an important role in strengthening the trend of the judiciary to invoke and

apply international treaties ratified by Ethiopia to settle cases presented to them.
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4.7. Adequacy of Existing Laws Relevant For Treatment and Protection of
PWD

Article 4 of the CRPD makes specific reference to the obligation of States parties to adopt
legislative measures as a matter of general obligation. Notwithstanding the degree of autonomy
that States enjoy in deciding the strategies to implement the Convention at the national level,
treaty bodies have consistently recognized that in many instances legislation is highly desirable
and in some cases may even be indispensable.'>"State parties are required to "take all appropriate
measures, including legislative action, to modify or abolish existing laws, regulations, customs,
and practices that constitute discrimination against persons with disabilities,” according to
Article 4 (1) (b) of the Convention. In accordance with article 4(1)(c), States are required to
adopt appropriate legislative and administrative measures as well as to incorporate the protection

and advancement of the human rights of people with disabilities into all of their policies.

It is evident from the Article 4 of the CRPD noted above that an important step in implementing
the Convention is to review the national legislation and policy framework comprehensively so as
to modify or abolish discriminatory laws and adopt new legislative measures to ensure future

implementation.

In this regard, for example, the government's Charities and Societies Proclamation no. 621/2009
(CSP) tightened restrictions on foreign financial support for NGOs working for disability rights a
year before Ethiopia ratified the CRPD in 2010. It stated, among other things, that promotion of
the rights of people living with disabilities can only be undertaken by Ethiopian charities and
societies, which may only receive ten percent of their funds from foreign sources..®®Due to
Ethiopia's lack of a culture of collecting donations for the advancement of rights, the removal of
access to foreign funding eliminated opportunities for people with disabilities to participate in
decision-making about policies and programs that directly affect them.*®*The CSP made clear the

government's concern that NGOs would support a political agenda that the government had not
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approved. In order to do this, the government violated the CRPD by implementing the CSP,
which was in place until it was repealed by Organizations of Civil Society's Proclamation no.
1113/2019 art. 87 (1).1*°The CRPD was broken by the CSP itself. Given this, the government's
recent repeal of the CSP as part of a comprehensive reform initiative gives rise to new hopes that
the conversation will be elevated thanks to greater participation from civil society. This action is
seen as a chance to resurrect a movement that questions antiquated social norms, calls for the
enforcement of anti-discrimination laws, and advocates for the rights of people with disabilities

as fundamental human rights. 6!

This reform also paves a way for implementation of Article 4 (3) of the CRPD, which requires
State Parties to closely consult with and actively involve persons with disabilities in the
development and implementation of legislation and policies to implement the Convention, and in
other decision-making processes concerning issues relating to persons with disabilities. This is
evident from the fact that organizations of persons with disabilities (OPDs) in Ethiopia are
actively participating and working together with the Ministry of Women and Social Affairs in the

drafting of the Comprehensive Disability Proclamation (CDP).

The Ethiopian Human Right Commission’s annual human right conditions report presented for
the House of Peoples Representatives of Ethiopia for the Period June 2021-June 2022 indicated
that Ministry of Women and Social Affairs, with concerned organs, is working on drafting a

Comprehensive Disability Proclamation. 62

Anonymous interview with a lead legal researcher at the Federal Legal Research and Training
Institute of Ethiopia also reveal that as part of the effort being undertaken to draft the
proclamation, a desk review of relevant documents, consultations with persons with disabilities,
organizations of persons with disabilities (OPDs) including Ethiopian Center for Disability and
Development (ECDD) and Federation of Ethiopian Association of Persons with Disability
(FEAPD), relevant departments of Ministry of Women and Social Affairs and other ministries
has been undertaken. The drafting of the Proclamation also take into consideration and reflect the

purpose and fundamental principles enshrined in the CRPD. It is also intended that the

1800rganization of civil society’s proclamation no.1113/2019 art 87(1)
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proclamation reflect in local language the commitments of Ethiopia for the implementation of
CRPD.

This is encouraging because many states that have ratified the CRPD, such as Kenya, have
passed the Persons with Disabilities Act (PDA) since 2003. PDA, the first disability-specific law
in Kenya, creates a legal framework that forbids discrimination against PWD in all its forms. It
was passed to uphold the rights of people with disabilities, guarantee equal opportunity, and

establish pertinent institutions.6

The National Council for People with Disabilities was established by the PDA. The Council's
primary responsibility is to ensure that PWDs' welfare is improved. Designing policies to
achieve equality for PWDs, ensuring accurate PWD statistics are captured by the National
Census, issuing orders requiring building adaptations to be accessible for PWDs, providing
advice on how to stop discrimination against PWDs, and encouraging others to follow suit are a

few of these.164

The Council also has the authority to issue adjustment orders and advise the minister on how to
improve the welfare or rehabilitation of PWD in accordance with any treaty or agreement that
may exist internationally. In order to ensure that the correct population of PWDs is counted, the
Council is also required to collaborate closely with the national census. PWD must register with

the Council for this reason.%°

Hence the effort by Ethiopia to enact a Comprehensive Disability Proclamations therefore
promising to strengthen implementation of CRPD, including right to access justice of PWDs,by

ensuring that the legal framework supports the convention’s implementationpursuant to Article

4(1)(c) of the CRPD.

The "Definition of Powers and Duties of the Executive Organs of the Federal Democratic
Republic of Ethiopia Proclamation No. 1263/2021" has mandated the Ministry of Women and
Social Affairs, under Article 36, to work in collaboration with concerned organs, to prevent
social and ecological injustice. This appears to be in compliance with Article 33, paragraph 1 of

the CRPD, which introduces domestic implementation through the designation of a focal point or
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focal points within the Government. It also given power and responsibility to establish laws,
strategies, and policies that protect women, children, young people, people with disabilities, the
elderly, and other vulnerable groups in development; prepare a detail program compatible with

the country’s overall development plan; implement the same upon approval(article36(1)(g)).
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CHAPTER FIVE

5. CONCLUSION AND RECOMMENDATION

5.1. Conclusion

Ethiopia has a legal framework on the right to access to justice of PWDs mainly containing the
UNCRPD, the Constitution of the Federal Democratic Republic of Ethiopia and Right to
Employment of Persons with Disability and the Federal Courts Proclamation No0.1234/2021.
Ethiopia has implemented these substantive laws that can serve as tools for the recognition and
protection of PWDs' right to access justice, but these laws are not yet fully effective. Without the
procedural and age-appropriate accommodations guaranteed by Article 13 of the CRPD, which
ensure that PWDs can exercise their procedural rights derived from international human rights
law and national law on an equal basis with others, they cannot be effective. The Civil and
Criminal Procedure Code has not revised, with the aim of including procedural and age-
appropriate accommodations to insure that PWDs uninterrupted and ancillary participants in all
permissible events(as parties to the case, judges, witnesses, lawyers, or staff) can in fact exercise
the procedural rights “on an equal basis with others.”This is despite the fact that Article 4 of the
CRPD makes specific reference to the obligation of States parties to adopt legislative measures
as a matter of general obligation and Article 13 of the CRPD stipulates this specific access to
justice related obligation on state parties.

Despite the fact that the Federal Administrative Procedure Proclamation (FAPP) No. 1183
/2020has been enacted recently, it does not contain provisions which provide procedural
accommodation for PWDs. Rather, the reference made by the proclamation stipulating that
relevant provisions of the civil procedure code (CPC) shall apply on procedural matters not
covered by the proclamation is discouraging given the fact that the CPC itself does not embody
provisions that guarantee procedural accommodations for PWDs as embodied in the CRPD.
Ethiopian courts are not in adequate manner physically accessible to persons with disabilities due
to failure to comply with the FDRE building proclamation. And information in courts, though
there is progress in sign-language interpretation in federal courts, is not generally accessible
materials (such as Braille documents and websites with screen readers)to PWDs with the extent

envisaged in CRPD.
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The Federal Advocacy Service Licensing and Administration Proclamation No. 1249/2021 made
continuous training of advocates mandatory, and Ethiopia made some effort to organize
awareness creation mechanisms and trainings in collaboration with DPOs and NGOs as part of
the effort to ensure access to justice through training of personnel working in the field. However,
the training of justice organs' staff, attorneys, court staff, and the police in general and on the law

is still lacking.

On the other hand Ethiopia repeatedly fails to present implementation report of CRPD as per
Article 35 of the Convention. This failure to comply makes difficult assessment of the exact
extent to which the country complies with its other treaty obligations under the CRPD including

its obligation with regard to right to access justice.

Moreover, Ethiopia has not ensured involvement of representative organizations of persons with
disability in the development of the upcoming Comprehensive Disability Proclamation. However
there are progresses in implementation of the right to access justice of PWDs as enshrined in
CRPD by enacting Organizations of Civil Societies Proclamation No. 1113/2019 that repealed
Charities and Societies Proclamation no. 621/2009 which restricted foreign donor funding of
disability rights and disenfranchised many in a community that was dependent on foreign aid by
stating that the promotion of the rights of people with disabilities could only be carried out by
Ethiopian charities and societies, which may only receive 10% of their funds from foreign

sources, among other restrictions.

5.2. Recommendation
1) Though Ethiopia has strong legal framework on the right to access to justice of PWDs
mainly containing the UNCRPD, the Constitution of the Federal Democratic Republic of
Ethiopia and Right to Employment of Persons with Disability and the Federal Courts
Proclamation N0.1234/2021, Ethiopia should incorporate a similar to how women's rights
(article 35) and children's rights (article 36) are currently guaranteed by the FDRE
Constitution, there is a substantive disability-specific provision in the FDRE Constitution
that ensures constitutional guarantees on disability rights, including access to justice. The
definition of disability in such disability-specific provision in the Constitution should also
be broad and in line with the human rights based model of disability in accordance with

the CRPD so as to include PWDs whowould otherwise fall outside the scope. This is
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2)

3)

4)

5)

taking in to account the fact that a constitutional clause strengthens the justifiability of
disability rights and implementation of PWDs right to access justice.

Ethiopia needs to revise the Civil Procedure Code and the Criminal Procedure Code with
the aim of including procedural and age-appropriate accommodations to ensure that
PWDs as direct and indirect participants in all legal proceedings (as parties to the case,
judges, witnesses, lawyers, or staff) can in fact exercise the procedural rights
incorporated from international human rights and national law “on an equal basis with
others.”

Procedural and age-appropriate accommodations need not be narrow in their application
by envisaging only the case where the accused or the witness reaches the court. Hence
procedural accommodations need to envisage and take in to account the fact that legal
proceedings start well before the trial stage; for instance in criminal cases including
police arrests, detainment and interrogation of a suspect and a witness before the case is
forwarded to the court for hearing.

Ethiopia (specifically the justice sector) should ensure all its courthouses are physically
accessible for PWDs by complying with the building proclamation and by examining
older buildings and proposals for new construction/hiring of buildings to use them as
courthouses. In this regard inclusion in Federal Courts Proclamation (FCP) of similar
specific and contextualized provision with Article 41(2) and (3) of Higher Education
Proclamation No. 1152/2019 should be considered. This is a provision which clearly
states that “Public or private higher education institutions shall, to the extent that
situations and resources permit, relocate classes, develop alternative testing procedures
and provide different educational auxiliary aids in the interest of students with physical
disabilities and learning disabilities”. And “building designs, campus physical landscape,
computers and other infrastructures of institutions shall take into account the interests of
students with physical disabilities.” The Ethiopian justice sector also needs to ensure that
accessibility standards consider all types of disabilities (as enshrined in CRPD) and
provides procedural accommodations such as Braille signs, visual cues for the deaf,
tactile and so on.

Ethiopia needs to ensure compulsory and regular training of justice organs’ staff

including police on the rights of persons with disabilities.
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6)

7)

Ethiopia needs to design and incorporate in its law a clear and systematic coordination
mechanism within the government and with DPOs that the assigned Ministry needs to
work with to facilitate action related to the implementation of right to access justice of
PWDs in accordance with the CRPD. Ethiopia needs to fast track enactment of
Comprehensive Disability Proclamation which contains details of disability rights
including access to justice, anti-disability discrimination provisions, enforcement
mechanisms and institutional set ups mandated to ensure the full implementation of that
law.

Ethiopia should also adopt best practices from other jurisdictions and ensure that law
schools and justice organs’ professionals training institutes incorporate disability rights

law as part of their curriculum.
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