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Abstract 

Charter parties are highly standardized contracts. Terms and conditions of the contract are 

highly detailed and complicated. The role of the charterer is not limited to paying the agreed 

freight rate.  Even if the vessel is manned and navigated by the owner, the charterer has active 

role in the commercial management of the ship and loading and unloading operations. The 

Maritime code has contained age old provisions governing charterparties. All the charter parties 

that has been concluded by Ethiopian Shipping and Logistics enterprise have never selected the 

Ethiopian law and courts to govern the charters. They rather choose England Law and 

Arbitration. The Compatibility of the code in governing standard charterparties, Main rights and 

duties of Shipowner and Charterer in light of England law and Ethiopian law, and the practical 

legal problems arising in relation to charters parties have been examined by this paper. 
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Chapter One 

1.1. Research Background 

The Maritime Code Proclamation of 1960 (Proclamation No. 164/60) was enacted as part of the 

codification and modernization process of Ethiopia legal system during the late 1950s and early 

1960s.  The return of “Ethiopia‟s ancient sea coast on the red sea and the consequent expansion 

of our Maritime power” 
1
 is the immediate cause for the enactment of the Code. The Red Sea and 

Indian Ocean coasts had been under the colony of European colonialists and the Ottoman Turkey 

Empire. This had seriously impaired Ethiopian shipping activities. The golden era of Ethiopian 

shipping is during the Axumite period. The Empire had control over Maritime exchange 

networks in the Red sea which is the most important checkpoint connecting India with the 

Byzantine Empire.
2
 The fall of the Axumite Empire and the consequent emergence of powerful 

Muslim sultanates in the coastal areas have created limited shipping activities. 

The United Nations Resolution 390-A(V) enabled Ethiopia to regain control over 1,151 

kilometers coastline along the Red Sea and 1,083 kilometers of island coastline. Emperor Haile 

Selassie had tried to expand the empire‟s Maritime power by establishing the Ethiopian Naval 

Force that used to be active on the Red Sea until the advent to power of the EPRDF and the 

cessation of Eritrea and the Ethiopian Shipping Line in 1964 to serve as a commercial carrier.
3
 

The company was jointly owned by an American company named Towers Investment and the 

Dutch management team.
4
 The initial capital of the company was 50,000 Ethiopia dollar with 51 

% subscription by Towers investment and 49% subscription from Commercial Bank of Ethiopia 

and Ministry of Finance. 

 

                                                           
1
 First paragraph of the preface of The Maritime Code proclamation,1960 (hereinafter called “the Code” 

2
 Karl W. Butzer, 'Rise and Fall of Axum, Ethiopia: A Geo-Archaeological Interpretation, (American Antiquity 46, no. 

3 1981) 472. 
3
< http://www.winne.com/ethiopia/to08.html accessed on January 20, 2020. 

4
 Ibid 

http://www.winne.com/ethiopia/to08.html
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Merchant shipping conventions were one of the earliest international commercial conventions.
5
 

The conventions were drafted by “Comitė Maritime International” an international non-profit 

organization founded in Antwerp in 1897 to achieve unification of both written and unwritten 

commercial Maritime laws.
6
  The divergence of laws among nations had created tremendous 

applicability problems. For instance, cargo owning countries used to impose strict liability on the 

carrier whenever the good is not delivered while Ship owning countries give unlimited freedom 

of contract which results in the impunity of carriers for non-delivery or mis-delivery of the cargo. 

The Hague rules tried to accommodate these conflicting interests by imposing certain minimum 

conditions that could not be abrogated by contracting parties. However, the rules are still 

considered to favor carriers by incorporating provisions that exempt carriers from liability for 

negligence in "navigation or in the management" of the vessel (article 4 (1) (2) (a)).
7
 These rules 

do not apply to charter party contracts of carriages as we shall see in detail latte on.   

The organization has sponsored several conventions that are said to become the sources of the 

Maritime Code. The 1910 Convention for the Unification of Certain Rules of Law concerning 

Collisions between Vessels is the source of Maritime Collisions, Assistance and Salvage 

provisions of the Code (Title V). Moreover, the provisions of the Code governing contract of 

carriage supported by a bill of loading are transplanted from the 1924 Hague rules for the 

Unification of Certain Rules of Law relating to Bills of Lading. The 1926 International 

Convention for the Unification of Certain Rules of Law Relating to Maritime Liens and 

Mortgages is the material source for chapter 5 of the Code. 

One may argue that the codification commission had no option other than opting to the laws of 

strong Maritime nations and international convention and this was in line with the need to unify 

domestic laws with accepted international standards.  The mode of transplantation adopted by the 

Code is not creative transplantation. It is a word by word transplantation. 

The Code is meant to be comprehensive covering both public and private Maritime issues.
8
 The 

private law regime of the Code governs Real rights (Right in rem) to be created over a ship and 

                                                           
5
 A. N. YiannopouLos, ‘The Unification of Private Maritime Law by International Conventions’ (law and 

contemporary problems) 371. 
6
 <https://comiteMaritime.org/about-us/history/> ‘accessed 20 January ,2020’ 

7
YiannopouLos (n 5) 386. 

8
 See paragraph two of the Preamble of the Code 

https://comitemaritime.org/about-us/history/
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personal rights (Rights in personam). Contract of Affreightment (contract for carriage of goods 

by sea) is the most important shipping instrument creating personal rights against the carrier, 

shipowner, shipper, charterer, and consignee. There are two completely different forms of 

contact of carriage: The first one is bill of loading and the second one is charter party form.
9
 

Contract of affreightment is usually preceded by a contract of sale concluded between the 

importer (Buyer) and exporter (Seller).
10

 Contract of carriage with the carrier might be concluded 

by either the buyer or the seller depending on the Incoterm used in the contract. Incoterms are 

international commercial terms of trade issued by the International Chamber of Commerce (ICC) 

which among other things determines transfer of risk, conclusion of contract of carriage, 

Insurance Premium and other related duties.
11

  The carrier is not privy to the contract of sale. The 

thesis will focus on a contract of affreightment made in the form of a charter party. 

1.2. Literature Review 

The word charter party is derived from the Latin term “Charta Partita” “Charta divisa” 

meaning Document in duplicate, divided document. The origin of this term is the medieval era 

practice of tearing apart the document “into pieces with one half given to each party”.
12

  

Different instruments have defined Charters differently.  Dictionary of shipping and international 

trade terms and abbreviations defines it as “A contract whereby a shipowner agrees to place his 

ship or part of it at the disposal of a merchant or other person (Known as a charterer) for the 

carriage of goods from one port to another on being paid freight or to let his ship for a specified 

period, his remuneration being Known as hire money.”
13

  

The most important element which distinguishes a charter party from a contract of carriage 

supported by a bill of loading is the placing of the ship (in whole in part) at disposal of the 

charterer. Charter party is evidence of the hire of a ship to carry complete cargo whereas the bill 

                                                           
9
 See Art 133(1) & (2) of the Code 

10
Njj gaskell, C Debattion and Rj Swatton, Shipping Law (8

th
 edn, Pitman Publishing 1997) 165 

11
 https://iccwbo.org/resources-for-business/incoterms-rules/incoterms-2020/ accessed on March 1, 

2020 
12

 https://www.cp-desk.com/wp-content/uploads/2014/12/CP-Desk_THE-CHARTER-PARTY-DILEMMA.pdf accessed 
on 1 February 2020 
13

 Alan E.Branch, Dictionary of Shipping International Business Trade Terms and Abbreviations, (4
th

 ed,  WIrherby & 
co.ltd 32-36 Aylesbury Street London ECIR 0ET, 1995) 138. 

https://iccwbo.org/resources-for-business/incoterms-rules/incoterms-2020/
https://www.cp-desk.com/wp-content/uploads/2014/12/CP-Desk_THE-CHARTER-PARTY-DILEMMA.pdf
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of loading is evidence of the conclusion of a contract of carriage for transportation of small 

parcel of goods.
14

 Charters are not suitable for persons who want to send a small parcel of goods 

that do not utilize the whole ship or part of the ship.
15

  Such persons must look for a shipping 

company which is sailing to a port they wish to send their cargo.
16

 The carrier will issue a bill of 

loading after the loading of the cargo on a ship. The bill serves as evidence for the conclusion of 

contract of affreightment between the carrier and shipper/consignee. Contract of carriage 

evidenced by bill of loading is not subject of the thesis. 

The placement of the ship at the disposal of the charterer does not mean the ship is controlled 

and navigated by the charterer. When the entire ship together with its control and navigation is 

transferred from the shipowner to the charter, it is not a contract of affreightment, but rather a 

contract of letting the ship.
17

Such kind of contract is known as Bareboat/ demise contracts. The 

relationship between the parties is governed by the laws governing the hiring of chattels under 

English law.
18

 The Maritime Code also does not consider charter by demise as a contract of 

carriage by sea. Article 126(3) of the Code implies that the provision of the Civil Code 

governing the hiring of special chattels also governs charter by demise. Charter by demise is an 

obsolete type of contract relating to the use of a ship.
19

 

The ship owner retains control and management of the ship and the ship remains in the 

possession of the owner. The charterer is presumed to have disposal of the ship because it 

proceeds by following the charterer‟s instruction of loading and discharging port. The carrying 

space of the ship is to be reserved for charterer‟s cargo. The charterer utilizes the ship without 

engaging in the operation and navigation of the ship. 

Time and Voyage Charters are the most commonly used types of Charters. A time charter is an 

agreement between the owner and the charterer to employ the ship for the carriage of goods by 

sea of the latter for a specific period covering „any number of journeys made within that time.‟
20

 

                                                           
14

 WE Astle, Shipping and the Law, (fair play publication 1980) 7. 
15

 The Charter Party dilemma, (n 12) 17. 
16

 Ibid. 
17

 Raoul Colinvaux, Carver's Carriage of Goods by Sea, (Stevens, and Sons 1982, British Shipping Laws) 410. 
18

 See Robertson v. Amazon Tug co. (1881) 7Q.B.D. 598; Hyman v. Nye (1881) 6 Q.B.D 685  
19

 Colinvaux (n 17) 411 
20

 MARÍA ÁNGELES ORTS LLOPIS, ‘Contractual commitment, or obligation? The linguistic interactions in Charter 
Parties,’ 2 
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Voyage charter party, on the other hand, is an agreement for the use of the ship to one or more 

voyages.
21

 

Terms and conditions in charter party are presumed to be negotiated between contracting parties. 

The notion of freedom of contract seems to have been preserved under a charter party contract. 

The shipping market forces determine the contents of the contract. There is no international 

convention stipulating minimum rules governing Charters. Most municipal laws also do not have 

mandatory charter party laws.  

However, Charters are highly complicated and standardized documents.
22

 Standard charter party 

contracts have been issued by international shipping associations like BIMCO (Baltic and 

International Maritime Council) and Syindcatnational du Commerce Exterieur Des Cereales. 

The standard charter party contracts are prepared by considering the practices in the industry and 

are updated from time to time. The standard forms make it unnecessary to negotiate in each term 

of the contract and create clarity, consistency, and certainty.
23

 It would have required a long time 

to reach an agreement between the parties, had it not been for the standard forms. The 

standardization of the contract lowers transaction costs in both the formation of the contract and 

the enforcement of the contract. 

Standardization of contracts, on the other hand, seriously hampers freedom of contract, since the 

other contracting party, particularly the charterer, is not giving fully informed consent. The 

standard forms are presented by shipping associations whose members are shipowners, shipping 

agents, and managers. There is an inherent risk of not representing the charterer‟s interest whose 

principal activity might not be related to shipping.  

 

 

 

                                                           
21

 See Artice 133(1) of the Code. 
22

 Andrei Kharchnka, ‘The Meaning of a Good Safe Port and Berth in a Modern Shipping World,’ ( Ulrik Humber 
Institute for private international law, Doctrinal series 15, 2014 ) 6 
23

 https://www.bimco.org/about-us-and-our-members/about-us accessed on February 25,2020 

https://www.bimco.org/about-us-and-our-members/about-us
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1.3. Organization of the Thesis 

The thesis has five Chapters. The Second Chapter introduces the general organization of the 

selected charters and the actual chartering procedure in Ethiopian Shipping and Logistics 

Enterprise (Hereinafter called ESLSE).  

The Third chapter focuses on Seaworthiness which is the most important owner‟s obligation. 

The Fourth Chapter is dedicated to Freight, Demurrage and Detention and the final Chapter is 

a case analysis related to Redelivery. These are not the only terms in the charters, the researcher 

selected these terms due to their importance and impossibility to cover all terms within a single 

thesis.   

1.4. Statement of The Problem 

Ethiopian Shipping and Logistic Services Enterprise (Hereinafter called „ESLSE‟) has been 

using standard charter party contracts both in its capacity as vessel owner and as a charterer for 

the use of well-known shipping companies‟ vessels or hiring own vessels to charterers. 

Chartering and slot carrier agreements play vital role in satisfying the country‟s ever-growing 

international trade. Ethiopia has only eleven vessels whose tonnage is way too inadequate to 

cover the country‟s demand.  

There is little or no study concerning standard charter party contracts in Ethiopia. Terms and 

conditions defining the rights and obligations of owners and charterers have not been studied. 

This makes, it very hard to presume that the parties are contracting after obtaining all relevant 

information for reaching rational decision. The compatibility of the age-old Maritime Code with 

the standard charter party contracts is not also examined. The knowledge gap in the study area is 

costing the nation very high in the most lucrative business in which millions of dollars is at stake. 

1.5. Research Objectives 

The research examines the contents of main terms in the selected charters that are widely used in 

ESLSE. These are; GENCON 1994, uniform bulk dry cargo voyage contract, issued by BIMCO; 

Continent Grain charter party 2000, voyage charter party used for transportation of grains like 

wheat, issued by Syindcatnational du Commerce Exterieur Des Cereales; and Shell TIME 4 
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1984 as amended 2003, a time charter party used for transportation of oil and related products, 

issued by Shell International Trading and Shipping Company Ltd.  

The compatibility of these contracts with Ethiopian laws and practical challenges facing the 

applicability of these contracts are focuses of the research. A comparative study will be 

principally made with English law; a leading Maritime legal system that has consistently chosen 

to govern the contracts due to its “enormous experience” in settling charter party related 

disputes.
24

 

1.6. Research Questions 

1. What are the main rights and duties of the shipowner and charterer in the selected 

standard charter party contracts and how the contracts are being negotiated? 

2. What are the practical legal problems related to chartering in Ethiopia? 

3. How far is Ethiopian law compatible with these standard contracts? 

1.7. Methodology and Methods 

The research can be classified as Empirical Legal Research if the term Empirical is defined to 

mean the employment of observational pieces of evidence (data). Standard charter party 

contracts that have been signed by ESLSE are collected to make a proper examination of the 

contents of the contract. 

The research makes some descriptive inference in addition to observing the existing legal and 

factual conditions on Charters. Descriptive inference is the “process of using the facts we know 

to learn about the facts we do not know.”  One of the research objectives is to infer future 

problems that might arise relating to Charters by examining the existing problems. All the above 

raised empirical research objectives require the use of rigorous research tools.  

The research is mainly qualitative. The research questions demand an extensive doctrinal reading 

of both the contracts and the interpretation given to the terms of the contract. The opinions given 

in these issues are subjective.  

                                                           
24

  Kharchnka (n22)3 
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The researcher has collected Charters from the legal department of ESLSE. The researcher has 

the privilege to access this data and tries to use them to the extent that it does not affect his 

contractual and legal duty not to disclose confidential information. Representative sampling will 

be used for collecting the Charters since there is no need to examine duplicate documents that 

have been signed with different parties.  Legal opinions given relating to Charters will be 

examined to find out the practical problems. 

The Qualitative issues identified in the methodology are investigated by interviewing the highest 

officials working in the shipping sector in Ethiopia and conducting an extensive literature 

review. The researcher has the opportunity to work with the experts in Chartering as part of his 

legal officer job in the enterprise and working ongoing charter party related responsibilities. 

The above methods show that secondary data, (documents, books), is the main source of the 

research. This does not mean the research is less reliable. Most of the issues raised in the 

research are addressed through secondary data since Charters are written documents and formal 

communication in the ESLSE is done via written communication. However, the researcher has 

assessed the reliability of these documents by cross-checking with the primary data to be 

gathered through interviews. 

The researcher has chosen interviews over other tools like questioners because the qualitative 

questions demand using extensive information. They are not yes or no questions. Relevant Court 

as well as Arbitral decisions are also examined.  

1.8. Limitations of the Study 

The research does not cover all charter party related issues. Charter parties are very complex and 

technical documents and it is not possible to cover all charter terms within a single LLM thesis. 

It is only intended to give a general picture of the terms, laws, and practices of chartering in 

Ethiopia and to inspire further legal studies on a charter party which is almost completely 

neglected from the legal discourse.  

The other limitation of the study is confidentiality.  Both the Arbitration procedures and the 

contracts that are signed by ESLSE are confidential and the researcher cannot disclose all 

relevant information describing the identity of the parties. 
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Charter parties are full of technical terms that are specific to shipping. This makes it harder to 

convey an understandable message to the readers. It is tried to make the paper understandable by 

defining some technical terms in the footnote. 
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Chapter Two 

Organization of Standard Charters and Chartering Procedure 

2.1. Organization of Standard Charters 

The most commonly used standard contracts for dry cargo is GENCON (Uniform General 

Charter). It is BIMCO‟s (Baltic and International Maritime Council) general uniform voyage 

charter revised in 1994.
25

 Grain voyage charter party as its name implies is used for 

transportation of grain
26

while Shell TIME 4 is a time charter party specifically designed for Oil 

and related products.  

Gencon 1994 has two parts and the parties can amend the two parts by striking through the 

standard clauses or adding Rider clause. Part one is known as Box form. In this part, necessary 

information describing the name and address of the owner and the charter; the vessel and the 

cargo are provided. Moreover, the freight rate, laytime, and demurrage rate are to be determined 

in this part. This part has contained 26 boxes the content of which is negotiable. The detailed 

standard terms and conditions are written down in Part II with 19 clauses in 417 lines. These are 

predetermined and not-negotiable terms that define the right and obligation of the parties unless 

the parties excluded them by inserting a rider Clause in Part 3. The Charter‟s organization is 

much simpler than other charters and applicable to any kind of general cargos. 

Similarly, Grain Charter Party (2000) has two parts along with additional clauses that are freely 

determined by the parties. The first part is box form whose particulars are to be inserted by the 

parties. Description of the parties, vessel and the cargo, freight rate, and demurrage are the most 

important particulars in this part. Gencon and Grain charter difference lies in the nature of the 

cargo. Both Gencon and Grain Charter are voyage charters however; the latter is exclusively 

dedicated to the transportation of Grains (Wheat, Maize, and Barley). The second part of this 

charter has contained 28 clauses in 525 lines containing the detailed non-negotiable terms and 

conditions unless excluded by additional clauses.  

                                                           
25

 Explanatory Notes on GENCON Charter Uniform General Charter - Revised November 1994, 1 
26

 Kharchnka, (n 22)6 
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The last Charter, Shell Time 4(1984 amended 2003) is different from the above two Charters 

both in nature and complexity. Shell Time 4 is a standard Time Charter specifically designated to 

be applied for the transportation of crude petroleum and/or its products. The first part describes 

the parties and vessel in much more elaborated detail containing technical descriptions of the 

vessel and the parties. The second part is the main part of the standard contract listing down the 

terms and conditions of the contract in 48 clauses and 808 lines. The final part is an additional 

clause that contains freely negotiated terms. This part overrides the second part. 

These Charters are widely used by Ethiopian Shipping and Logistics Services Enterprise. Shell 

Time 4 is used by the ESLSE to hire out its tanker Vessels “MT Hawassa and MT “Bahirdar” to 

oil companies.
27

 The Enterprise charters in vessels owned by international shipping companies 

like Guardian Navigation, Singapore Shipping International and Western Bulk to carry coal, 

copper, and steel by using the Gencon charter. It is also chartering out General Cargo Vessels 

M/V Assosa and Shebelle by using Gencon charter. Finally, Grain charter party is being used by 

the ESLSE to import wheat on behalf of government owned cargo receiving agents. ESLSE 

becomes a “Disponent Owner” by in turn requesting Government Agencies that import wheat to 

sign a back to back charter which it has made with the owner.
 28

  

All the charters have contained Arbitration and Applicable Law Clauses.
29

 The applicable law 

and Arbitration in all Charters are English law and London Maritime Arbitrators Association 

(LMAA) arbitration.
30

 England has a developed jurisprudence in Maritime law. For this reason, 

the thesis focuses on England‟s case law and the Ethiopian Maritime Code. 

  

                                                           
27

 The vessels have exclusively been chartered under Shell Time 4 
28

 More than 50% of the signed charters examined by the researcher from the archive of ESLSE’S legal, insurance, 
and claims department are Gencon 1994 forms. 
29

 Clause 19 of Gencon,  Clause 28 of Grain charter and Clause 46 of Shell Time 4  
30

 Even if Grain Charter chooses French law as applicable law and arbitration by Chamber Arbitrate Maritime de 
Paris, it has always been deleted and replaced by English law and Arbitration by the ESLSE for the sake of 
consistency.  
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2.2. Chartering Procedure in ESLSE 

Providing international Maritime transportation is one of the principal objectives of ESLSE.
31

 

The Enterprise can even be considered as a state monopoly of sea transportation since every 

contract of sale concluded by Ethiopian importers is legally required to include a FOB (free on 

board)
32

 term and nominate ESLSE as a Marine transporter unless there is a waiver granted by 

ESLSE to choose other shipping companies.
33

 

ESLSE has an independent Shipping Sector governed by Deputy CEO. The sector oversees the 

commercial department and chartering divisions that are responsible for the chartering 

negotiation and monitoring execution of the contracts. The negotiation and following up of 

chartering are regulated by a working procedure manual.
34

  

Shipbroker plays a huge role in the negotiation of standard charters. A Shipbroker is an 

individual or corporation acting in the middle between the owner and the charterer. Shipbrokers 

are highly informed of the prevailing state of the shipping market. ESLSE has detailed 

procedures for selecting brokers.
35

The Enterprise has authorized brokers list which is amendable 

from time to time by considering BIMCO member shipbrokers list and brokers nominated by 

ESLSE‟s agents.
36

  

The Chartering operation procedure starts by collecting chartering requests from cargo receivers. 

The cargo receivers( which might be individuals or government agencies) request ESLSE to give 

them chartering service by incorporating relevant terms in their contract of sale such as the type 

of cargo, weight of the cargo, date of shipment, name of loading port( the discharging port is 

                                                           
31

 See Article 5(1) of Ethiopian Shipping and Logistics Services Establishment Council of Ministers Regulation No 
255/2011 
32

 FOB is an INCOTERM which empowers the buyer to nominate the marine transporter and the obligation of the 
seller ends at the time when he places the goods on board of the ship nominated by the buyer. 
33

 Federal Democratic Republic of Ethiopia Office of The Prime Minster Directive,(commonly Known as FOB 
directive) dated 23/05/2000( 15/09/1992 E.C) 
34

 Chartering Procedure Manual approved by CEO of ESLSE dated 16 Jan 2019 (08/05/2011 E.C)the manual is 
attached hereunder, hereinafter called “the manual” 
35

 Article 6.3 of Ibid 
36

 Article 6.3.1 of Ibid. The official website of BIMO authorized shipping brokers is https://www.bimco.org/about-
us-and-our-members/why-join-bimco/broker accessed on May 26, 2020 

https://www.bimco.org/about-us-and-our-members/why-join-bimco/broker
https://www.bimco.org/about-us-and-our-members/why-join-bimco/broker
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virtually port of Djibouti), dates of loading and Unloading.
37

 Then, the enterprise sends this 

information to all authorized brokers via email. This procedure is known as floating.
38

  

In the floating stage, brokers should submit offers within 24 hours on behalf of owners.
39

 The 

offer of each broker will be examined by ESLSE to assess the current market price.
40

 Then, the 

Enterprise will present a counteroffer to the brokers.
41

 The offer and counteroffer focus on the 

freight rate, demurrage rate, and other terms and conditions. The negotiations do not usually 

focus on part two of the standard contracts but on the rider clause which replace the 

predetermined terms of part two and  part one (Box form) of the standard charters.
42

Before the 

conclusion of the charter party contract with the ship-owner the draft contract is reviewed by 

Legal, Insurance, and Claims department of ESLSE and further negotiation will be conducted 

with the owners by considering the legal opinion. 

2.3. Share of Chartering from Total Cargo Transportation 

ESLSE owns 9 dry cargo vessels with a total carrying capacity at a time of 329,185 ton.
43

 It also 

owns 2 oil tanker vessels. Each oil tanker has the capacity to transport 42,000 metric tons of oil. 

This carrying capacity cannot satisfy the country‟s import and export demand. ESLSE‟s 

involvement in export cargo from the year 2004 to 2011 E.C. ranges from 0.03 to 0.011 % from 

the total Export cargo which is too much insignificant.
44

 ESLSE main participation is on the 

import cargos. In the year 2011 E.C alone it has transported 4,338,437-ton cargo which is 38.7 % 

of the country‟s total 11,216,392-ton import. The Enterprise manages to transport by using 

foreign owned vessels either by concluding a charter party contracts mainly for bulk cargos or a 

contract for the carriage of containerized cargo with liner shipping companies. The share of 

Vessels owned by the Enterprise from the total cargo is only 20.5%.  

                                                           
37

 Article 7.4 of Ibid 
38

 Article 7.4.2 of Ibid 
39

 Article 7.4.3 of the manual 
40

In an interview with Ato Girma Mekonin who is a division Manager of Marketing and Chartering Department, the 
researcher has learned that the floating stage is the principal stage to identify the prevailing freight rate. There is a 
need to develop website to follow up the international shipping market which is changing daily. 
41

 Article 7.4.5 of the Manual  
42

 The researcher is member of the legal department of ESLSE and has conducted numerous on job interviews the 
Director of ESLSE Ato Yared Shiferaw and Division Manager Melaku Mekonnen. 
43

 Ethiopian Shipping and Logistics Services Enterprise statistical Bulletin, (Ethiopian FISCAL Year Series, 2011 E.C) 
19  
44

 Ibid 13 
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 The arrangement for the use of international shipping liners vessels for transportation of 

containerized cargo is known as Slot carrier arrangement which is completely different from 

charter regime. It is exclusively used for transportation of containerized cargos. In these 

arrangements, ESLSE serves as „Non-Vessel Operating Common Carrier‟(NVOCC). The 

relationship between the liner and ESLSE is governed by independent contract which is not 

charter party. In the contract, the liner company is required to offer suitable container space 

according to ESLSE‟s booking request. ESLSE issues bill of lading to the consignee in its own 

name by switching the in-house bill prepared by the liner. 

The cargo transported by ESLSE by using charter parties are mainly non-containerized bulk and 

Break Cargos. The most commonly transported cargos are Coal, Cooper, sugar, and Oil. In this 

year, the enterprise has started transporting Wheat using Grain Charter and Fertilizers by using 

Ferticon standard charter. 1,000,000 metric ton wheat and 1.45 metric ton fertilizer have been 

transported in 2012 E.C.
45

 ESLSE is using chartering for the transportation of essential goods by 

chartering in vessels owned by foreign companies or by chartering out its vessels to charterers 

which are usually suppliers to the cargo receivers. 

The cargo receivers for most of the charters concluded by ESLSE are Government enterprises 

such as Public Procurement Agency, Ethiopian Trade Works Corporation, and Ethiopian 

Petroleum Corporation. These enterprises are expected to sign a back to back charter party with 

ESLSE so that ESLSE can exercise all the rights of the owner in the original charter against 

these Enterprises. The back to back charter allows the enterprise to act as a disponant owner 

against the cargo receivers which will become disponant charterer. The researcher has observed 

from the interviews and participation in negotiations that the government Enterprises are 

reluctant to conclude a back to back charter with ESLSE and the terms and conditions in the 

contract of sale they conclude with suppliers are sometimes inconsistence with the terms and 

conditions of the charter. 

 

 

                                                           
45

 ESLSE 2012
th

 Nine Months Execution Report by The CEO of the Enterprise available at 
https://www.youtube.com/watch?v=G5cAUcqiDrw accessed on June 4, 2020. 

https://www.youtube.com/watch?v=G5cAUcqiDrw
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Chapter Three 

Seaworthiness 

3.1. Seaworthiness in General 

The selected standard charters expressly warrant the fitness of the vessel for the voyage and 

safekeeping of the cargo. Seaworthiness of the vessel is an implied undertaking in the absence of 

express agreement. The meaning and scope of this undertaking has always been the main subject 

of matter of Marine law. Seaworthiness is not only limited to the structural and cargo worthiness 

of the vessel; it also includes the obligation to sufficiently man and equip the vessel and the 

obligation to hold all the required licenses for the voyage.
46

  

3.2. Seaworthiness in Common Law 

The Common law
47

 presumes the shipowner to give an implied undertaking for the charterer as 

to the seaworthiness of the vessel.
48

 This implied obligation is equally applicable to contracts of 

carriage covered by a bill of loading and Charters.
49

 Courts, in principle, are not allowed to imply 

terms of the contract in the name of interpretation.
50

 Common law judges imply seaworthiness to 

give business efficiency to the transaction.
51

 A shipowner whose regular business undertaking is 

the carriage of goods (common carrier) is expected to provide a vessel that is fit to perform the 

very purpose of the contract. The vessel is expected to be fit in all respects to receive and carry 

the cargo safely, having regard to ordinary perils the vessel might encounter on the voyage.
52

 

                                                           
46

  Newfoundland Export & Shipping Co Ltd v United British SS Co Ltd (The Framlington Court) (1934)  69 F 2d 300 (
5th Cir) cited from  Stephen Girvin, ‘The Obligation of Seaworthiness; Shipowner and Charterer’ 
(CML Working Paper Series, 2017/019 http://law.nus.edu.sg/cml/wps.html  accessed on April 5,2020)13 
47

Common Law is by and large the product of century’s long England Court decisions. It is a collection of legal 
norms and principles developed by courts.   
48

 Sir Alan Mocatta, Michael J.MUSTILL, and Stewat C. Boyd, Scrutton on Charterparties and Bills of Lading (Sweet & 
Maxwell 1974, 18

th
ed) 80 

49
 Njj Gaskell, C Debattion and Rj Swatton, Shipping Law (8 th edn, Pitman Publishing 1997)  186 

50
 Article 1733 of the Civil Code similarly prohibits courts to make contract in the name of interpretation when the 

expressed terms are clear. 
51

 Julian Cooke ‘and others,’ Voyage Charters, ( Informa Law from Routledge, New York, 4
th

 edn 2014) 1.123 
52

 Ciampa v. British India Co. [1915] 2 K.B. 774 cited from Mocatta(n48) 82 

http://law.nus.edu.sg/cml/wps.html


16 
 

The standard which is commonly used to measure the fitness of the vessel is „ordinary, prudent 

and careful owner‟s vessel having regard to all the probable circumstance of it‟ 
53

  

Seaworthiness has two main aspects; Vessel and Cargo seaworthiness. The carrier has two main 

duties in contract of carriage by sea; transportation of the cargo from one place into another 

(Seaworthiness pure and simple) and the safekeeping of the cargo.
54

 The shipowner is not only 

transporter of the goods but also a bailee who has an obligation to safely keep the goods 

entrusted to him.
55

 The law of bailment generally imposes reasonable care duty on ordinary or 

common bailee. English law imposes a higher standard degree of care on innkeepers and 

common carrier by imposing absolute and strict duty to provide a seaworthy vessel for the safe 

up keeping of the goods.
56

 . 

The responsibility of the shipowner to provide seaworthy ship is absolute. The shipowner cannot 

allege latent defect or he has taken all due care to make the ship seaworthy if the vessel is in fact 

unseaworthy.
57

  The only standard to determine seaworthiness is would prudent owner have 

required, the defect to be made good had he known the defects? If the answer is yes, the ship is 

unseaworthy.
58

  

This doesn‟t mean the obligation of the shipowner is not relative to the nature of the vessel and 

voyage. The degree of fitness required from ocean-going vessel is not similar with the degree of 

fitness required from seagoing vessel. It is to be assessed by taking into account the prevailing 

business practice at the time of making of the contract.
59

  

The shipowner is not expected to use the highest available technology but only the one that is 

prevailing in the industry. In Bradley v. Federal Steam Navigation
60

 the charterer‟s claimed that 

his apples were damaged with brown heart disease due to the failure of the shipowner to install 

similar ventilation system with the one used in battery vessels and hence the vessel is 

                                                           
53

 Mcfadden v. Blue Star Line{1905] I K.B.697,at p.706 cited from Gaskell(n 49) 187 
54

 Ibid 
55

 Ibid 
56

 Ibid,  
57

 Ibid 703 
58

 FC Bradley & Sons Ltd v Federal Steam Navigation Co (1926) 24 LlL Rep 446 at 454, cited from Martin Dockray, 
Cases & Materials on the Carriage of Goods by Sea, (Cavendish Publishing Limited, 3

rd
 edn, 2004) 46 

59
 Ibid  

60
  Bradley v. Federal Steam Navigation, (1926) 24 Ll. L. Rep. 446. Cited from Ahmad Hussam, ‘The Legal Aspects of 

Seaworthiness: Current Law and Development’ (PHD dissertation submitted to Swansea University, 2006)32 
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unseaworthy. The court rejected the claim of the charterer on the ground that the vessel had 

another ventilation system known as grid ventilation system which is equally used by the market. 

The owner is not required to provide a perfect ship. 

The vessel is only expected to meet the fitness requirement specific to particular stage of the 

voyage. This is known as doctrine of seaworthiness by stage. 
61

 The vessel is not required to be 

fit for sailing before the completion of loading stage. At the commencement of loading, the ship 

is only expected to be fit to receive the cargo and stay afloat in harbor.
62

 The vessel need not 

have sufficient bunkers (fuel) for the whole voyage at the commencement of loading, but only 

enough to take to the next usual bunking port. 
63

The doctrine of seaworthiness by stages is not 

applicable for time charters, since the contract is not made for specific voyage but for certain 

period.
64

 The owner in time charter is only required to meet seaworthiness at the time of delivery 

of vessel and not throughout the charter period unless otherwise agreed. Bad Stowage which 

endangers the safety of the vessel may amount to the unseaworthiness of the ship.
65

 The time for 

assessing seaworthiness is the time of commencement of the voyage.  

3.3. Effect of Unseaworthiness 

Common law divides terms of the contract into three categories. The first categories are 

Promissory Conditions; nonobservance of these conditions automatically gives rise to 

cancellation right to the innocent party. The second ones are Warranties which only give rise to 

demand compensation but not right to cancel the contract. The final ones are Innominate 

Terms. The breach of these terms does not result in the cancelation of the contract unless the 

breach is fundamental and essential
66

  

The obligation of Seaworthiness is not a condition. The charterer cannot demand the cancelation 

of the contract for the mere fact that the vessel is unseaworthy.
67

 In principle, the charterer is 

                                                           
61

  Gaskell (n 49) 197 
62

 Reed v. page [ 1927] 1 K.B 743; Svenssons v. Cliffe S.S. Co. [1932]  
63

 Mclver & Co.,Ltd  v. Tate steamers Ltd.(1903) Cited fromH. Holman, A Handy Book for Shipowners and Masters; 
the 1971 Supplement on Oil Pollution (Steamship Mutual Management LTD.1964) 150 
64

 Giersten v. Turnbull, 1908 S.C. 1101 cited from Raoul Colinvaux, Carver’s Carriage by Sea (Stevens & 
Sons,London, 13

th
 edn, 1982)122 

65
 Elder Dempster v. Paterson Zochonis [1924] A.C. 522 cited from Mocatta(n48) 83 

66
 Mocatta(n48) 73 

67
 Colivaux,(n 64) 106 
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only entitled to compensation for the losses he has encountered as a result of unseaworthiness. 

This proposition may give an impression that seaworthiness obligation is a warranty. However, 

there are common law authorities that indicate that seaworthiness may operate as a condition; if 

the unseaworthiness „goes to the root of the contract‟
68

 This means seaworthiness term is 

innominate term. The charterer treats the contract as canceled and can claim for damages if the 

unseaworthiness cannot be made good within reasonable time affecting the whole purpose of the 

contract.
69

 

The burden of proving unseaworthiness generally rests on the one who alleges it, on the 

charterer.
70

 It is difficult for the charterer to prove the unfitness of the vessel which is not under 

his control. In most cases, the relevant facts for proving the unseaworthiness of the vessel are 

within exclusive knowledge of the shipowner.
71

 Courts, however, make prima facie presumption 

of the unseaworthiness of the vessel if the vessel sinks or leaks shortly after the commencement 

of the voyage without any apparent reason.
72

 

International Safety Management Code (ISM) sets rules and procedures for safe management 

and operation of vessels. Owners are expected to install a “safety management system”. The 

system must adhere to documentation rules and standards of International Maritime Organization 

(IMO), flag states, and classification societies. Modern shipping uses this code as a benchmark 

for adherence to seaworthiness standard. However, mere compliance and certification following 

this code is not conclusive evidence of the seaworthiness of a vessel.
73

 However, it is strong 

evidence showing that the vessel is seaworthy. 

3.4. Express Seaworthiness Clauses in Standard Charters 

Almost all standard charters contain express seaworthiness clauses. The clauses either exclude or 

modify the implied obligation.
74

 Seaworthiness is not a public policy provision. Courts are not 

                                                           
68

 Mocatta(n48) 80 
69

 Hongkong Fir Shipping Co.v. Kawaski, 1962 
70
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73
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allowed to disregard the express stipulation in the charter which excludes or modifies the 

common law‟s seaworthiness obligation.  

Contract of carriages covered by a bill of loading  are governed by  Hague/Hague-Visby or 

Hamburg Rules(Cargo Liability Regimes) which impose a due diligence duty on the owner to 

make the ship seaworthy and any contrary stipulation is null and void.
75

 These rules do not 

govern charters unless the parties expressly agree to be governed by them either via inserting a 

paramount clause or annexing the rules with the charter party.
76

 Paramount Clause is a clause 

specifically incorporating cargo liability regime (Hague, Hague vis-by or Hamburg rules) into 

the charter. Charters incorporating explicitly incorporate cargo liability regime by stating that the 

charter is subject to the rules regulating bill of loading. 
77

 

The selected standard charters do not have a sufficient paramount clause or annexed bill of 

loading rules. Clause 38 of Shell Time 4 and Clause 18 of Grain Charter have contained word 

incorporation of Clause Paramount by requiring the charterers issuing bill of loading under the 

charters to be regulated by Hague/ Hague vis-by rules. It is only applicable to regulate the 

relationship between the charterer and bill holding consignee (cargo receiver) and not the 

relationship between the owner and charterer.
78

 For instance, ESLSE sometimes issue bill 

loading for the local cargo receivers for the cargo it has transported by chartering. In these 

instances, the relationship between ESLSE and the cargo receivers is regulated by cargo liability 

regime while the relationship between ESLSE and the owner is regulated by the charter and 

common law.   

3.4.1. Seaworthiness in Gencon Charter 

Gencon charter has specific seaworthiness clause which modifies the common law‟s absolute 

obligation to deliver seaworthy vessel. The owner‟s duty is only „duty to exercise due diligence‟ 

                                                           
75

Art III (1) and Art IV (1) of Hague, Hague-Visby Rules, and Hamburg Rules Art 5 r1 and r4 (a) (I) (ii) 
76

 Dockray,(n 58) 97 
77

 For instance, NYPE 1993 Clause 31 states that ‘This Charter Party is subject to the following clauses all of which 
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78

 https://www.standard-club.com/media/2277755/clause-paramounts-revisited.pdf  accessed on April 2, 2020 
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in making the ship seaworthy. 
79

The owner also needs to exercise due diligence for ensuring that 

the vessel is “properly manned, equipped and supplied”
80

 

The charter does not expressly define seaworthiness. Hence, the general law definition that has 

already been discussed in the previous section shall be used to determine the fitness of the vessel. 

The rules introduced by the ISM Code have aimed at ensuring “the safe management and 

operation of ships and for pollution prevention”
81

 might be useful in assessing the due diligence 

of the owner. Due Diligence assumes a prudent owner who will take all necessary precautions by 

taking into account the existing knowledge and practice. Ahmed
82

 argues that the existing 

knowledge and practice regarding the required reasonable care are reflected in the ISM Code.  

However, the charter has shifted many responsibilities from the owner to the charter. Common 

law imposes liability on the owner for bad stowage. For example, stowing of the good in the 

vessel without adequate protection or stowing of goods in the same hold which should have been 

stowed separately might affect the safety of the vessel and create damage to the cargo.
83

 Clause 5 

of the Gencon charter expressly states that the cargo is loaded and stowed by the charterer. This 

means the owner is not responsible for any loss that may arise related to bad stowage. Charterers 

have been held responsible for improper stowage related claims when there is a clause stating 

that the cargo is loaded and stowed by the charter even when the master of the ship participated 

in the loading and stowing.
84

 

3.4.2. Seaworthiness in Grain Charter 

Clause 2 of Continent Grain Charter 2000(Grain Charter) has imposed a duty on the owner to 

provide “tight, staunch and in every way fit for the voyage vessel.”  Unlike Gencon charter, the 

duty of the owner is absolute. The owner is not undertaking that he will take due diligence in 

making the vessel seaworthy, but the vessel is actually seaworthy. Courts tend to apply common 

                                                           
79
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80
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 Preamble of International Safety Management Code (ISM) 
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law‟s absolute liability duty, whenever there is a general seaworthiness clause in the charter 

unless otherwise is stated.
85

   

Moreover, the charter has contained ISM clause demanding the ship owning company and the 

vessel to comply with the ISM Code requirements.
86

 The ISM code requires ship owning 

company to designate offshore support system which provides direct link between the 

management of the company and on shore staff and monitor and ensure the safety aspect of the 

operation
87

; holding relevant document of compliance(DOC) and safety management 

certificate(SMC).
88

 The owner cannot escape liability by assigning responsibility to master or 

crew unlike Gencon charter. 

Similar to the Gencon charter, owners are not responsible for unseaworthiness created by bad 

stowage as loading function is set to be done by charterers/shippers.
89

 This makes the charterer 

liable for any loss associated with bad stowage. However, Grain Charter expressly states that the 

owner is responsible to provide and install all required systems for safe storage of the grain. This 

means the owner has undertaken to safely keep the cargo entrusted to him by the charterer 

(Cargo worthiness). The owner shall provide a vessel with unobstructed main holds to minimize 

bad storage.
90

  The cargo worthiness of the vessel is to be determined in accordance with 

international and local regulations.
91

 

3.4.3. Seaworthiness in Shell Time 4 

Shell Time 4(1984 as amended in 2003) has detailed provisions imposing a higher duty on the 

owner to ensure the seaworthiness of the vessel. Similar to Grain Charter, but unlike Gencon, it 

imposes an absolute duty on the owner to deliver “tight, staunch, strong, in good order and 

condition, and in every way fit vessel to the service”
92

 It is not only the fitness of the vessel that 
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is described in the charter but also the fitness of equipment like boiler and hull. The cargo 

worthiness of the vessel to receive and transport oil and its products is also expressly stated.
93

 

The owner is required to operate by adhering to ISM code rules of safe management and 

operation.
94

 He has to install a documented safe working, environmental management, 

accident/incident reporting systems. Besides, the vessel is expected to be classified by the 

International Association of Classification Societies (IACS) member throughout the chartering 

period.
95

 IACS was founded in 1968 in Hamburg, Germany. It has twelve member societies that 

give cover to 90% of the world cargo carrying tonnage.
96

 The association provides technical 

assistance and compliance verification to its members aiming at ensuring “safe ships and clean 

seas”
97

 SIRE(Ship Inspection Report Program) inspection which is introduced by The Oil 

Companies International Maritime Forum(OCIMF) in 1993 to reduce Marine pollution by 

building a database assessment tool about tanks.
98

 

The charter has also contained detailed requirements to ensure Human seaworthiness of the 

chartered vessel.
99

 All shipboard personnel are required to be efficient and competent holding 

valid certificates under the law of the flag state
100

; They are required to be trained following 

International Convention on Standards of Training, Certification and watchkeeping for 

seafarers(STCW)
101

 1995 together with its amendments; They are even specifically required to 

have working English language competence. 
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Time Charters are made for a certain period, not for a particular voyage. Common law does not 

apply the doctrine of stages to time charters. The owner is only expected to provide seaworthy 

vessel at the time of delivery of the vessel before the commencement of loading and sailing.
102

 

However, Shell Time 4 requires the vessel to be seaworthy in all its aspects “at the date of 

delivery of the vessel and throughout the charter period.”
103

 

The owner has to maintain the vessel throughout the charter period whenever maintenance is 

required.
104

 It has to be noted that the maintenance clause is separate from the seaworthiness 

clause. The owner has no continues duty to maintain the vessel, but only when there is a need to 

maintain as a result of wear and tear or any event which requires the restoration of condition of 

the vessel. The duty to maintain is not also absolute but only due diligence. 

It can be concluded that Gencon is the most owners friendly charter which imposes a much 

lighter duty on the shipowner than the one envisaged in the common law. Grain Charter 

seaworthiness is more or less in line with common law rules. Shell time 4 imposes stringent 

responsibility on the shipowner to ensure the physical, human, and cargo fitness of the vessel 

throughout the charter time. This is due to the high level of risk involved in oil transportation. 

Maritime accidents in oil transportation may result in grave damage to life, property, and 

environment. 

3.5. Seaworthiness in Maritime Code 

Article 138 of the Maritime Code regulates seaworthiness. The provision is verbally adopted 

from Article 3(1) of the Hague Rules. The Hague Rules are only designed to regulate a bill of 

loading and not Charters.
105

 The Code, however, regulates seaworthiness for both bill of loading 

and charters under similar General Provisions.
106

  

Seaworthiness is implied absolute duty in common law in the absence of express agreement. 

Contracting parties are at liberty to exclude or modify this duty by agreement. One may argue 
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that Art 138 of the Code is a public policy provision from which contrary agreement is not 

allowed. The phrase “the shipowner shall be bound” shows that the provision is mandatory. This 

assertion is true for a bill of loading since any clause in a bill of loading which directly or 

indirectly relives a carrier from liability is null and void.
107

 This restriction is not applicable for 

charters as clearly stipulated under Article 205 of the Code. Clauses in charters reliving the 

owner from liability are not null which in effect means modification and exclusion of 

seaworthiness in the charter is allowed in Ethiopian Law. This means all the standard charters; 

we have already seen imposing a varying degree of duty on the owner would have been valid 

agreements had they been governed by Ethiopian Law. 

The Code only imposes Duty on the owner to exercise “Due Diligence” in making the vessel 

“seaworthy” This is a lesser duty than the one implied in the common law. Article 139 of the 

Code allows the owner to escape from responsibility by proving that the unseaworthiness has 

resulted from a latent defect which could not be discovered by a prudent owner. The parameters 

to measure due diligence are not predetermined in the code. Due Diligence considers a prudent 

owner who will take all necessary precautions by taking into account the existing knowledge and 

practice. The ISM Code which sets operation standards for the operation shipping company is 

relevant in assessing what is expected from a prudent owner. 

Article 138 covers all aspects of fitness to make the vessel seaworthy. Physical seaworthiness, 

Human Seaworthiness, and Cargo Seaworthiness are stated under Article 138(a-c).  

Article 138(a) does not specify the qualities that must be observed to determine seaworthiness of 

the vessel and how to discover it. Seaworthiness in common law does not require the owner to 

provide a perfect ship with no defect. The vessel is still seaworthy if a prudent owner would not 

have required the defect to be made good had he known the defects. The vessel is deemed to be 

seaworthy if it can withstand ordinary perils of the sea like wave and wind. Physical 

seaworthiness of the vessel must be examined by considering the prevailing shipbuilding 

technologies, shipping knowledge and practice. Failure to employ latest technologies should not 

tantamount to unseaworthiness. These common law rules for the determination of seaworthiness 

are also important in understanding Article 138(a) of the Code. The vessel is deemed to be 

                                                           
107

 Article 205 of the Code. Article 44 of the Multi Modal Proclamation also nullifies any stipulation derogating from 
the proclamation to the determinant of the consignee or consigner  



25 
 

properly manned when the master and crew have obtained the required training, license and 

certification for the intended voyage.  

The Code requires the owner to exercise due diligence before and “at the beginning of the 

voyage.” Even if there is no stipulation of the doctrine of stages in the code, one can safely 

conclude that the owner is only required to exercise due diligence for each phase separately, 

which means the vessel should not be required to be fit for sailing at the time when it was 

performing loading. Time charter is not made for a single voyage and the owner is only required 

to provide fit vessel at the time of delivery. The owner does not impliedly warrant that the vessel 

will remain seaworthy at the start of each voyage throughout the charter time unless there is 

express stipulation similar to the one in shell time 4.
108

  Some argue that, the cargo liability 

regime, if successfully incorporated, bounds the time charter owner to exercise due diligence at 

the start of each voyage within the period of the charter.
109

This assertion has not received any 

court approval. 

The responsibility of the owner for bad stowage depends on who has performed the stowage. Art 

196 which is exclusively dedicated to bill of loading states that the owner is responsible for 

proper and careful loading and stow the cargo into the vessel. This responsibility is not explicitly 

provided under Article 138 a provision applicable to charters. Hence, the owner will only 

become responsible for bad stowage endangering the safety of the vessel if the stowage is 

performed by the owner or his representatives.  

Even if there is no clear distinction of obligations as warranties, promissory conditions, and 

innominate terms in Ethiopian law, all non-performances do not bring in the cancelation of the 

contract, except when they bring about “total and irreversible effect.”
110

 It is only a breach of 

fundamental provisions of the contract which affect the essence (the very purpose) of the 

contract that gives rise to cancelation right in addition to compensation.
111

 The seaworthiness 

obligation could be breached by slightest non-performance to exercise due diligence in making 
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the vessel every way „fit to the service.‟
112

 Such breaches only give rise to compensation save 

contrary stipulation in the contract. But unfitness of the vessel discovered by charterer before the 

commencement of the voyage that may affect the essence of the contract (on-time safe delivery 

of the cargo to the destination) gives right to demand cancelation. 

3.6. Seaworthiness in ESLSE 

The ESLSE operates in accordance with the ISM Code operation system and has designated 

offshore staffs to ensure the safety of its vessels. The company‟s ISM code system 

implementation is annually audited by the American Bureau of Shipping (ABS) Company. All 

the vessels owned by the enterprise are annually certified to comply with the requirements of the 

code.  

The seafarers are trained by adhering to the international and local seafarers‟ training 

standards.
113

The training for the seafarers is given is mainly given at the Ethiopian Maritime 

Training Institute (EMTI) located at Bahirdar, and Babogaya Maritime Training Institute owned 

and run by ESLSE. Ethiopian Maritime Affairs Authority (EMAA) has been examining and 

issuing compliance Minimum Safe Manning Certificate for ESLSE in accordance with 

International Convention for The Safety of Life at Sea,1974, as amended. All vessels are safely 

manned when they proceed in to sea. At least Two of the Deck officers are holding GMDSS 

General Operators Certificate. The personnel of the vessel include among other officers Masters, 

Chief Mate, Second and Third Mates, Chief Engineer, Second, Third and Fourth Engineers, 

Deck Ratings, Engine Ratings and Catering Staff all of whom are licensed by EMAA. 

Some legal disputes relating to the seaworthiness of vessels that have been chartered by ESLSE 

have occurred.  The disputes are mainly relating to the failure of the owners to provide a vessel 

which meets the required speed. The owners do not usually undertake to proceed to the 

discharging port within specific period to avoid delay related liabilities. However, both the 

common law and the standard charters have imposed duty to proceed to discharging port “with 

all convenient speed.” Sometimes the vessels do not proceed to the discharging port particularly 

due to stoppage of the vessels in different ports for undergoing repairs.  
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This may force the voyage to take much longer time than the expected time of arrival (ETA).  

Delay of the vessel might cause damage to the cargo particularly to bulk cargos like wheat.  

Wheat and similar cereals need to be transported within reasonable time to avoid infestation 

which might only be cured by fumigation. The owners could be held for such damages if the 

charterer establish the vessel was unseaworthy at the commencement of the voyage and establish 

causation between the infestation and the prolonged voyage. 

3.7. Conclusions  

The Maritime Code uses cargo liability regime rules to regulate charters. This makes the need for 

paramount clauses irrelevant. The Code is owners friendly by reducing common laws “absolute 

duty” to “due diligence.” Parties can freely modify and exclude seaworthiness provisions of the 

code. This is in line with the international norm regarding charters.  

The standard charters should carefully be examined and negotiated before the signing of the 

contract. Gencon charter, for example, has opened a number of exceptions allowing the owners 

to escape from seaworthiness related liability. Contrarily, Shell Time 4 imposes a much higher 

duty on the owner and the vessels by requiring adherence to all the latest international Maritime 

safety standards.  

The legal department of the ESLSE has always been urging for the exclusion of this provision 

and insertion of Rider clause, whenever Gencon is negotiated as a charterer. There is ongoing 

Arbitration in London Maritime Arbitration Association
114

 amounting to about $ 300,000. The 

damage to the cargo is alleged to have been caused by ballast water flooding. It is being argued 

that the leaking of the vessel is a breach of seaworthiness duty of the owner stipulated under 

Article 2 Gencon and Common law of bailment duty to take reasonable care for the safekeeping 

of the cargo. 
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Chapter Four 

Demurrage and Detention 

4.1. Demurrage 

The owner has a special interest in each hour the vessel spent on the performance of the 

charter.
115

 The vessel incurs numerous expenses, such as bunker expenses, port service fees, and 

overhead expenses in addition to consequential losses.  

4.1.1. Common-Law Demurrage Definitions and Rules 

Demurrage can generally be defined as liquidated damages sum payable by the charterer for the 

detention of the vessel for loading and unloading beyond the agreed laytime.
116

 The definition 

presupposes that loading unloading of the cargo is the charterer‟s responsibility. The charterer 

participates in the loading and unloading process even if the navigation of the vessel is the 

owner‟s responsibility.
117

   

This does not necessarily mean that the loading and unloading functions are exclusively 

performed by the charterer. Loading and unloading are terminal operations that require the 

cooperation of both parties.
118

 However, the charterer has absolute liability(without a need to 

prove fault) for any delay occurring in the course of loading and unloading except for the delays 

covered by the exceptions on the charter or resulted from the fault of the owner.
119

 The 

charterer‟s absolute liability for delays associated with the terminal operation when the time for 

the operation is fixed(laytime) is grounded on the Theory of older view. This view presumes the 

charterer has assumed risks associated with loading and discharging of the cargo within the fixed 

laytime irrespective of the obstacles that may tamper with the completion of terminal operations 

in the agreed laytime.
120
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The freight rate for the Voyage charter is not determined based on the duration of the voyage.
121

 

The detention of the vessel for a prolonged time affects the interest of the owner. The voyage 

charterer should compensate for the financial loss incurred by the owner due to the detention of 

the vessel for loading and unloading beyond the laytime. Voyage Charters usually have laytime 

provisions which predetermine the number of days allowed for loading and unloading of the 

cargo to and from the vessel. The issue of demurrage arises when the charterer fails to perform 

these tasks within agreed laytime.  

There is no demurrage provision in a time charter. The rate of Hire for Time Charter is 

determined based on time, hence, adding demurrage provision which is to be calculated on the 

bases of time creates unnecessary duplication.
122

 

Historically, there was a debate on whether the failure of the charterer to complete the terminal 

operations within the agreed laytime constitutes a breach of the contract or only gives rise to 

supplementary freight claim for the duration of the demurrage.
123

 The first view considers 

demurrage as damages by stressing on the duty of the charterer to complete the terminal 

operation within the agreed laytime. The second view considers demurrage as supplementary 

freight by stressing on the right of the charterer to use the vessel for the demurrage time. In Steel, 

Young & Co v. Grand Canary Coaling Co
124

 Lord Mathew LJ has argued that demurrage is not 

compensation for breach of the contract but only agreed extra payment for the use of the vessel 

beyond the laytime. More recent cases confirm the first view. In Union of India v. Compania 

Naviera Aeolus SA (The Spalmatori)
125

 Lord Guest has said; 

“Lay days are the days which parties have stipulated for the loading or discharge of the cargo, 

and if they are exceeded the charterers are in breach; demurrage is the agreed damages to be 

paid for delay if the ship is delayed in loading or discharging beyond the agreed period.” 

Demurrage in common law is liquidated damages for delay in terminal operations, unlike a claim 

for detention. This means demurrage is a contractually liquidated sum payable at a fixed rate 

                                                           
121

 Dockray (n 115) 222 
122

 Tiberg (n 116)5 
123

 John Schofield, Laytime and Demurrage, (Informa Law from Routledge, Newyork,6
th

 edn, 2011) 6.2 
124

 Steel, Young & Co v. Grand Canary Coaling Co (1902) 7 CC 213, at p. 217. Cited from Ibid, 357 
125

 Union of India v. Compania Naviera Aeolus SA (The Spalmatori) [1964] AC 868, at p. 899. Cited from Ibid, 358 



30 
 

per-day or pro-rata if loading and unloading are not completed within the agreed laytime.
126

 

Demurrage is not only for the benefit of the owner but also protects the interest of the charterer 

by allowing him to detain the cargo for the agreed demurrage time at the pain of paying the per 

day or pro-rata demurrage rate.
127

  

Usually, charters set the demurrage sum without specifying the length of the demurrage.
128

 When 

the period of the demurrage is not determined in the contract, the charterer has the right to detain 

the vessel and the obligation to pay demurrage, until the date the commercial object of the 

voyage is not frustrated by the delay(till the delay „goes to the root of the contract‟).
129

  The 

liquidated character of demurrage allows the owner to claim the demurrage sum without the need 

to show that he has suffered any loss as a result of the detention of the vessel beyond the agreed 

laytime.
130

 Demurrage provisions preclude the claim for general or unliquidated damages for the 

duration of the demurrage or when time is not specified for a reasonable time. 

4.1.2. Exceptions Demurrage Clauses 

The General rule of demurrage in common law is “once on demurrage always on demurrage.”  

Demurrage starts to count due to the charterer‟s failure to perform the terminal operation within 

the agreed laytime. The charterer is in breach of his contract, whenever demurrage has begun to 

accrue. Any unfortunate event which has extended the time of loading and unloading while the 

vessel was on demurrage, would not have occurred had the charterer performed the operations 

within the agreed laytime as rightfully pointed out by Lord Reid in the Spalmatori.
131

 This, 

however, doesn‟t necessarily mean that there has to be a fault on the side of the charterer for 

demurrage liability. This rule prohibits interrupting the counting of demurrage period for 

generally worded laytime exceptions.
132

 The charterer who is already on demurrage is required to 

pay demurrage even for those days he did not perform the terminal operation due to force 

majeure incidents. 
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However, the charter is not responsible for those delays that have resulted from the fault of the 

owner. The owner‟s fault interrupts the counting of both laytime and demurrage.
133

 This 

exception is implied exception and there is no need to specifically state it in the charter party. 

The owner has a duty to mitigate the liability of the charterer. He cannot act to hamper the 

charterer‟s ability to load or discharge the cargo as fast as possible. He is even required to take 

reasonable stapes for the shortening of the detention period.
134

  

The owner‟s lien right over the cargo directly affects unloading operation. The owner has to 

exercise his lien right reasonably in a manner not to increase the liability of the charterer to pay 

demurrage or general compensation. He should not detain the whole cargo while he can 

sufficiently cover his claim by detaining part of the cargo.
135

 The owner is deemed to act 

unreasonably if he unduly detains the cargo while he could allow the discharging operation to 

proceed at the same time save costs without extra inconvenience to himself. 
136

  

4.1.3. Demurrage Clauses in Voyage Charters 

Gencon clause 7 is dedicated to demurrage. The rate of demurrage is left to be negotiated by the 

parties. The clause provides that demurrage is payable “per day or pro-rata for any part of a day 

(PDPR).” The pro-rata insertion prevents the consideration of a demurrage time used in part of a 

day as a whole day.
137

If for example, the unloading operation took 3 and a half days, the amount 

of demurrage would have been calculated for 4 full days had it not been for the pro-rata 

provision. 
138

 There is similar PDPR provision under Grain charter party clause 9 which states 

that demurrage is payable “per day for 24 consecutive hours or pro-rata. The demurrage rate on 

most of the charters signed by ESLSE is around $ 8000 PDPR for both loading and unloading.
139
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Gencon clearly states that demurrage “shall fall due day by day” This enables the owner to claim 

demurrage for each day the vessel was on demurrage and exercise lien for the demurrage 

counting on discharging date.
140

 There is no similar expression on the Grain charter. 

The duration of demurrage is not fixed in both Gencon 94 and Grain charters. This means the 

owner has no right to cancel the contract on the ground of the charterer‟s delay to load or unload 

the cargo unless the charterer has delayed the operation for an unreasonably long period or 

frustrate the commercial purpose of the contact.
141

 

The Demurrage provision of Gencon is virtually deleted and replaced by a rider clause in most of 

the charters signed by ESLSE.
142

 The replaced a rider clause states the demurrage rate in PDPR 

which is usually $ 8000 and requires the demurrage to be settled within 7 days upon production 

of all relevant signed documents.  

4.1.4. Demurrage in the Maritime Code 

Article 159 of the Code defines demurrage as a Time running after the lapse of lay days whose 

amount is to be fixed either by the agreement of the parties or by the custom of the port. This is 

different from common law which always considers demurrage to be contractual.
143

 Demurrage 

is not only a contractually liquidated sum but also a sum liquidated by the custom of the port. 

The code approach of not exclusively considering demurrage as contractual creation is not 

peculiar to the Ethiopian legal system.
144

 For instance, Latin law systems recognizes the 

codification of customs issued by the chamber of commerce. as an independent source of law 
145

 

The chamber has codified customs defining the time and rate of demurrage 
146

 

A Sum payable by the charterer for the demurrage time is defined to be “liquidated damages.” 

The term “damages” avoid the debate on whether demurrage is a compensation for breach of the 

contract or an additional freight. A charterer who has failed to load or unload the cargo with in 
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the agreed laytime is in breach of his contractual duty and is required to pay damages for the 

breach. 

The owner “as of right” is entitled for demurrage. He is not expected to prove the damages 

caused by the delay in loading and unloading since demurrage is a liquidated damages. Similarly, 

Article 1892 of the Civil Code also provides that a defaulting party is expected to pay the agreed 

penalty notwithstanding the breach does not cause actual damage to the creditor.  

It is not clear whether the owner can claim compensation in addition to demurrage by proving 

greater actual damage. In common law, the provisions of demurrage are presumed to quantify all 

of the damages relating to delay in loading and unloading.
147

However, Scandinavian and German 

laws allow general compensation in addition to demurrage if the charterer breaches some 

primary obligation during the demurrage period.
148

 The charterer is not required to pay additional 

compensation for delay in discharge resulting from the loading of dangerous cargo.
149

One can 

argue that, the charterer is required to pay general detention in addition to the demurrage in 

Ethiopia law, when delay is caused intentionally with the view of causing damage, or when there 

is fault from the charterer by virtue of Article 1892(2) of the Civil Code. 

The code restricts the demurrage time not to exceed the laytime. The Article seems to nullify the 

agreement of the parties which provide a longer demurrage and shorter laytime. The contracting 

parties are presumed to have more or less equal bargaining power which necessitates wider 

protection of freedom of contract. Moreover, Article 205 of the code allows the chartering parties 

to insert whatever terms that may relieve the owner from liability.  Longer demurrage period is 

not only meant to preserve the owner‟s right but also protects the charterer‟s interest by 

prohibiting the owner from canceling the contract for the duration of demurrage. The selected 

charters do not define the duration of the demurrage. Almost all modern voyage charters do not 

fix the length of the demurrage.
150

 Common law judges have interpreted these provisions to 

allow the demurrage period to stay much longer period than the laytime.
151
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4.2. Detention 

Detention is default general compensation rule which is applicable whenever demurrage 

provisions do not cover the delay in terminal operations. Detention is unliquidated damages for 

delays that are not covered by demurrage provision. Detention is related to damages at large 

which is to be claimed whenever demurrage provisions do not regulate the delay.
152

 The owner 

can claim general compensation for unreasonable detention of his ship when there is no 

demurrage provision or when the delay has occurred before the commencement or after the lapse 

of demurrage.
153

  

Article 160 of the Code states that the owner is entitled for detention after the expiration of the 

demurrage period whose length is to be determined either by the parties or custom of the port. 

The definition is too narrow. It does not cover delays occurring before the commencement of 

laytime. In practice, the charterer may cause unreasonable detention of the vessel before the 

commencement of demurrage or even laytime. This is not covered by the code‟s definition of 

detention which restricts it to be exclusively applicable after the expiry of laytime. For instance, 

the owner can claim damages for detention, caused by the charter‟s failure to nominate port and 

berth in due time.
154

 This detention claim does not occur before the expiration of demurrage time 

but before the beginning of laytime. 

The amount of detention is unliquidated in common law. The owner can only claim for general 

damages he has sustained as a result of the delay. The Code, on the other hand, liquidates some 

of the damages for detention by stating that it is equal to one-half increase of the demurrage 

amount in addition to general compensation. The availability of additional general compensation 

is conditioned on “the fault of the charterer.” This can be considered as an exception to Article 

1791 of the Civil Code which states that damage shall be made good without a need to prove 

fault so long as there is non-performance.
155

 This means detention is not only limited to general 

compensation which is in principle to be assessed nominally 
156

 but also includes a legally 
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liquidated sum which is to be calculated by considering the demurrage amount. Similar to the 

stand of common law, delays in the performance of the charter may only give rise to a 

termination right if the delays defeat the commercial purpose of the transaction according to 

Article 144(3) of the code.  

4.3. Demurrage and Detention related Disputes in ESLSE 

Demurrage and Detention are the most commonly contested topics in ESLSE‟s chartering 

practice. Owners have a contractual lien over the cargo for the payment of demurrage and 

detention claims in the standard contracts. Some owners, threaten ESLSE to exercise their lien 

right unless they are paid demurrage for delays that are not related to loading and unloading even 

without delay from the side of ESLSE.
157

  

Suppliers of the cargo perform loading operations on behalf of ESLSE. The suppliers have no 

contractual relationship with ESLSE but with the cargo receiver. The contract of sale which is 

concluded between the supplier and cargo receiver determines among other things who are 

responsible to load the cargo on board and the duration of loading. We have seen, in chapter two 

that before the signature of the charter party the cargo receivers should submit to ESLSE the 

loading port and the time required for loading. Whenever loading is delayed, ESLSE has to pay 

demurrage for the shipowner and it is immaterial that the loading is performed by a third-party 

supplier. However, ESLSE claims back from the cargo receiver who is expected to sign a back to 

back chartering. with ESLSE the loading demurrage it has paid to the owner as a result of a delay 

from the supplier.
158

 

Liquidated demurrage claim is only for delays related to loading and unloading operations. 

However, some owners claim for the payment of demurrage on ground of alleged breaches that 

are not related to loading and unloading. For instance, one owner had claimed a demurrage 

amounting around $ 100,000 for an alleged delay in payment of the freight which he claims to 

have prevented him from reaching in to the loading port. However, the delay in payment was due 

to the owner‟s arbitrary changing of his banking account and it cannot be a ground for the 

demurrage claim since ESLSE had paid the freight before the commencement of loading 
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operations. Charter party related disputes are usually settled by negotiations. The owner has 

withdrawn this particular claim after a long negotiation with ESLSE.
159

  

Some owners do not try to mitigate the ESLSE‟s liability and they event intentionally try to 

increase it by demanding unreasonable payment and refusing to continue the operation unless the 

unreasonable payment request is settled.
160

 For instance, one owner had demanded additional 

freight by increasing the rate of the freight from $32 per metric ton into $36 per metric ton. He 

further calculates dead freight on his rate by disregarding the agreed per metric ton rate. The 

owner intentionally refused to operate the vessel unless his requests are fully settled. He was 

informed that his request is not supported by the charter. Later on, the owner revised the original 

claims as per the charter and requested detention for the dates in which the operation was 

delayed due to the dispute. The detention claim is not proper as the delay in the performance of 

the vessel is resulted from the owner‟s unsubstantiated detention claim. This shows that ESLSE 

needs to carefully follow up on the claims and the actions of the owner otherwise it might expose 

it to undue payment requests. 

ESLSE has a sister company in Djibouti named MTS (Maritime and Transit Services) which 

provides Stevedoring, Clearing and Forwarding and Shipping Agency Services. The company is 

registered in Djibouti. The stevedoring service which is related to loading and unloading of the 

cargo to and from the vessel has direct relation with demurrage. The company‟s performance is 

being seriously affected by the protectionist policy of Djibouti port official which tends only to 

allow Djibouti citizens to perform the stevedoring activities.
161

  

The time spent for fumigation of infested bulk wheat cargo has been a principal source of 

demurrage and detention claims in ESLSE. Wheat cargo is highly exposed to infestation when it 

is carried on sea. Fumigation is needed to cure the infested cargo. Even if the suppliers who have 

concluded contract of sale with cargo receiving agencies are required by the contract of to hand 

over fumigated wheat, the cargo might need additional fumigation during the voyage or after 

arriving at delivery port. Marine Fumigation or fumigation of cargo while the cargo is in the ship 

holds is becoming common practice and there is a code of practice on safety and efficacy of 
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Marine Fumigation issued by the International Marine Fumigation Organization (IMFO) in 2010 

setting rules and standards that guide operation of marine fumigation by fumigating companies 

in compliance with IMO Recommendations on the Safe Use of Pesticides in Ships, 

MSC.1/Circ.1264. 

Additional Clause 38 of Grain Charter party provides that all fumigation expenses at loading and 

discharging ports before or after loading and discharging enroute, in transit or at sea shall be 

covered by the charterers. The time spent for such operation shall be counted as a laytime or time 

on demurrage as the case may. The clause imposes implied duty on the owner to all the charterer 

to conduct fumigation operation on the vessel and to provide a vessel with airtight hatches so that 

the phosphine gas used to fumigate the infested cargo does not leak. Standard Fumigation clause 

is introduced in 2015 by BIMCO has introduced similar fumigation clause which specifically 

require fumigation to be at the expense and risk of the charterer.  

Demurrage and detention disputes relating to fumigation arise particularly when the cargo is 

infested due to owner‟s fault to proceed to discharging port. ESLSE as a charterer argues that 

had the vessel not had unseaworthiness that caused the delay, it would have arrived at the 

discharge port on time, the cargo would not have been infested. Hence the fumigation resulted 

from such failures should be covered by the owners. The other dispute relates to who should 

cover the time spent for refumigation resulting from the leakage of hatch covers of the vessels to 

hold the phosphine gas long enough. The writer is of opinion that such expenses should be 

covered by the owner since the owner is expected to provide cargo worthy vessel which is 

suitable for fumigation.  

4.3.1. Practical Difficulties Relating to Dead Freight 

If the freight rate is determined on the basis of the weight of the cargo to be delivered in the 

loading port and if the charterer delivers lesser weight, then he must pay dead freight for the 

difference of the actual delivery and the agreed weight. 

Practically speaking, the charterer‟s ability to provide the agreed full and complete cargo is 

influenced by external factors. ESLSE usually charters for the transportation of goods that are 

purchased by government enterprises. The supplier‟s obligation to deliver the agreed goods to 

the named port for the government enterprises is governed by the contract of sale in which 
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ESLSE is not privy. Sometimes, there are provisions in a contract of sale allowing the supplier to 

deliver plus or minus 10% of the agreed weight. The maximum negotiated concession owners 

make in the selected charters is plus or minus 5 % of the agreed weight charterer‟s option. Some 

voyage charters even have given the plus or minus option to owners.  

The suppliers based on their contract of sale deliver 10% lesser cargo on the loading port, while 

the charter party requires full delivery of the cargo. This gives rise to the owner‟s dead freight 

claim based on the charter. The solution to solve this problem is making sure that the 

government enterprises conclude a contract of sale that is compatible with charters.
162

 

4.3.2. Lien Right 

The transported cargo serves as a principal security for the due payment of freight. The owner 

will have an edge over the charterer if he is allowed to detain and sell the transported cargo when 

the charterer fails to pay the freight. Article 156 and 177 of the Code grants possessory lien over 

the carried cargo in respect of non-paid freight. There is no lien right if freight is agreed to be 

paid before and independently from delivery in common law.
163

  

The Code does not make any difference between freight in Advance and freight conditioned on 

delivery. This means an owner who has agreed to receive remuneration for the service before the 

completion of the cargo but does not receive the remuneration has the right to exercise lien in 

Ethiopia. Moreover, the Code has expressly expanded lien right for demurrage and detention 

under Article 168 and 169. These provisions give the widest possible protection for the owner.  

Clause 18 of the Grain charter party has a provision which precludes, the owner‟s lien right over 

the cargo if the Bill of Lading is marked „freight prepaid.‟ The owner cannot exercise a lien over 

a bill of lading holder whose bill which is marked „freight pre-paid‟
164

 Gencon does not have 

„freight pre-paid‟(marked bill of lading) provision. However, the marked bill holder has the right 

to receive the cargo as per Hague/ Hague vis-by rules even if nothing has been stated in Gencon. 

Clause 10 of the Gencon states that the charterer has to indemnify the owner against all 
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consequences and liabilities that may arise from the signing of the bill of lading. One of the 

consequences of signing of a marked bill of lading is the preclusion of lien right against the bill 

of lading holder.
165

 This once again shows how far Gencon is owner friendly.  

The owner cannot exercise lien right before the completion of the voyage. Article 156 of the 

Code expressly restricts the place of exercising lien right to the port of destination. The owner is 

prohibited from exercising his right of lien before completion of the voyage and the place of 

exercising of lien is the discharge port unless it is commercially impracticable to exercise it at the 

discharge port in the common law.
166

 This exception is not stated under the Code. However, 

Ethiopia is currently a landlocked country and it is commercial disadvantageous for the owner to 

exercise lien in the discharge port. It would have been much more advantageous, had the owner 

been allowed to exercise his lien right in warehouses (dry ports) located within Ethiopian 

territory. 

Lien is a possessory right that requires the cargo to be at the disposal of the owner either through 

actual control of the cargo on board or by placing the goods at a warehouse (Constructive 

possession). The owner cannot exercise a lien on the cargo if he has surrendered the goods to the 

charterer or the consignee. If the owner lost possession of the cargo, he cannot detain the goods 

and apply for the sale of the goods as envisaged under Article 156 of the Code. Article 155(1) of 

the Code seems to grant the owner a lien even after he has delivered to the consignee for 15 days 

where such cargo is not passed over to third parties. There is no possibility the owner can 

exercise a lien over the goods he has no possession (except the owner has regained possession of 

the goods).
167

 The Amharic version of Article 155 uses the term pre-emption right „የተቀዳሚነት 

መብት‟ instead of „lien on the goods‟ pre-emption right is a preference right granted to the 

beneficiary when the owner of the good decides to sell the good.
168

 Hence, the Amharic version 

is plausible, and the shipowner has pre-emption right and not lien right once he has lost 

possession of the cargo to the charterer. 
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4.4. Conclusions 

The detention of the vessel beyond a reasonable or agreed time affects the financial interest of 

the owner who charters his vessel on voyage charterer. Demurrage claims are liquidated sum 

claims to be invoked by the owner if the charterer fails to load and unload the cargo within the 

agreed laytime. Common law always considers lien to be contractual while our code recognizes 

liquidated sum claim created by the custom of the discharging port. Detention is unliquidated 

damages to compensate the owner for delays that are not covered by demurrage provisions. The 

Code only recognizes delays occurring after the lapse of the demurrage period as detention while 

delays by the fault of the charterer might also occur before the commencement of the demurrage 

period. 

A charterer or a shipowner should carefully examine the demurrage and detention claims as 

malicious claims are common. The operation of the vessel should carefully be followed up and 

all relevant documents must be kept to properly examine malicious payment requests. The 

charterer should make sure that he has discharged his contractual duties within the agreed or 

reasonable time to avoid demurrage and detention claims.  

 ESLSE delegates its duty under the charter to load the cargo within the agreed laytime to the 

suppliers who do not have contractual relation with ESLSE. ESLSE is liable to the owner for 

delays in loading and unloading. It cannot claim it back such demurrage expenses from the 

suppliers as the suppliers do not have contractual relationship. The only option ESLSE has is 

claiming the reimbursement from the cargo receivers that have signed a back to back charter. 

Lien is possessory right over the cargo which is the principal security for the owner to ensure 

that the charterer will discharge his payment obligations. Common law, in the absence of express 

agreement, only implies lien over freight and general average contribution while the Code gives 

wider lien right by including the lien right for Advance freight, demurrage, and detention.  
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Chapter Five 

 Late Redelivery  

In the previous chapter, we have discussed the charterer‟s principal obligations concerning 

voyage charters by which the owner agrees to carry cargo for designated voyage or voyages in 

return for a payment of freight.
169

 This chapter, which is the final chapter of the paper examines 

the charterer‟s right to control the operation of the vessel and the duty to redeliver the vessel. 

Time Charters are made for specific period and the charterer is under a duty to ensure that the 

vessel is redelivered to the owner at the end of that period. This means the charterer‟s final 

voyage order duration should coincide with the end of the time chartering period.
170

  

Time charters require the operation of the ship to be carried out by the owner upon the direction 

of the charterer throughout the chartering period.
171

 The Time charterer directs the „where to go‟ 

of the vessel by considering the commercial availability of the cargos to be transported.
172

 The 

time charterer, unlike classical voyage charterers, continuously direct the vessel to proceed to 

loading and discharging ports.
173

 The Charterer is required to insure that the vessel is free from 

his cargos and capable of undertaking its next commercial commitments by insuring the all of his 

cargos are unloaded at the time when chartering period is lapsed and the final discharging port is 

reachable within the chartering period. The extent of charterer‟s liability in case when  it does 

not comply with this requirements has been the subject litigations in ESLSE.  

5.1.  The Achilleas
174

 

Facts of the Case 

Owners, (Mercator Shipping Inc, the respondent), of a vessel named the Achilleas, had let the 

vessel on a time charter to, (Transfield Shipping Inc, The Appellants), from 22 January 2003 to 2 
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May 2004. The charterers were required to redeliver the vessel on 2 May 2004. The daily hire 

rate of the charter was $ 16,750. 

The owners had given 2 notices for the charterers informing to redeliver the vessel on the 

redelivery date and then the owners had contracted a new time charter with new charterers at the 

daily rate of $ 39,500 for four to six months. The owners had undertaken to the new charterers 

that they would deliver till 8 May 2004 and the new charterers had the right to cancel the 

contract if the vessel is not delivered on that day. 

Before two weeks of the redelivery date, the charterers had ordered the vessel to carry coal from 

China to two Japanese ports. However, the vessel could not complete the discharging until 11 

May 2004 which is nine days after the redelivery date and three days from the last delivery to the 

new charterers. Due to the default of the charterers the redeliver the vessel on date, the owners 

had been forced to renegotiate the daily hiring rate with the new charters from the original $ 

39,500 to $8000. The rate was reduced due to the market rate fluctuation. The owners claimed 

for the loss of $ 1,364,584.37. 

Defense of the Charterers 

The charterers do not argue on the validity of the above-mentioned facts but they present a legal 

argument that the owners are only entitled for compensation to the difference of the market rate 

and charter rate for the days they were late to redeliver (overrun period). They argued that they 

should not be liable for the period of new charter as it is remote and they are not aware of the 

new fixture. 

Decision of the Arbitrators 

Majority of the  arbitrators assess the claim of the owners for recovery of the value of the hire 

that the owners lost under the follow-on charter based on the leading common law rule for 

consequential loss decided on the Hadley v Baxendale.
175

 The rule states that the loss to be 

recovered needs to arise “naturally, according to the usual course of things, from such breach of 

contract itself.” They decided in favor of the owner on the ground that the owner‟s loss is “of a 
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kind that, when he [the charterer] made the contract, ought to have realized was not unlikely to 

result from a breach of contract [ by delay in redelivery]”
176

  

This means the charterer ought to have realized it was not unlikely that the owner will enter new 

charter fixture after the lapse of the charter period. Hence, the charterer is not only required to 

compensate for the loss of the owner for the difference of the market value and the charter price 

on the overrun period but also to the entire period of the new fixture. The court of appeal also 

endorsed the decision of the arbitrators. 

Decision of the House of Lords 

The charterer appealed from the decision on the ground that his liability should be limited to the 

difference of the charter price and the market price for the overrun period. They argued that the 

owner did not inform them, at the time of the conclusion of the contract, the content of the new 

fixture hence they should not compensate for a loss they are not aware of. 

The House of Lords has overruled the decision of the arbitrators and appeal court. The court 

assessed the claim on the ground that whether the consequential loss of the owner is “of a “kind” 

or “type” for which the contract breaker ought fairly to be taken to have accepted responsibility.” 

Lord Hoffmann, said that the rules established in Hadley v Baxendale are not inflexible. The 

rules are intended to give effect to the presumed intention of the parties. The issue of whether 

one type of loss is of a “kind” or “type” the contract breaker assumed responsibility is a question 

of law that requires holistic reading of the contract against the commercial background. He 

concluded that the charterers cannot reasonably be regarded as assuming responsibility for the 

risk of the owner‟s consequential loss on the following charter.  

Lord Hope of Craighead argued that the charterer who is in breach of his redelivery duty is 

presumed to assume responsibility for the loss of “use at the market rate as compared with the 

charter rate, during the relevant period.” Even if the charterers ought to have realized the 

subsequent fixture was not unlikely to conclude by the owner, they had no control over the terms 

and conditions of the subsequent fixture. The loss of the owner has not resulted from the 

fluctuation of the marker (for which the charterer is responsible) but a new fixture that had been 
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concluded by the owner and new charterers which the charterers cannot be presumed to assume 

responsibility. He also argued that a party should not be assumed to have taken responsibility for 

something he has no control. Contract law is intended to give effect to the presumed intention of 

the parties and damages in contract law is limited to ordinary losses. 

5.2. Redelivery in Shell Time 4 

M/T Hawassa and M/T Bahirdar are tanker Vessels owned by ESLSE that are commonly 

chartered out under Shell Time 4 for transportation of oil and related products. The vessels are 

usually hired for a period of either 6 months or a year. The charterer should redeliver the vessel 

at the redelivery date which is specifically predetermined in the charter. As an owner, ESLSE 

cannot wait for the expiry of redelivery date to enter subsequent fixtures with new charterers 

since the vessel would be forced to remain idle in the time between the expiry of redelivery date 

and concluding new fixture. The effective date of subsequent fixture would be after the expiry of 

the redelivery date.  

However, some charterers do not redeliver the vessel on the redelivery date.
177

 The shipping 

market is volatile and the hiring rate fluctuates daily. For instance, the daily hiring rate of the 

tanker vessels ranges from $10000-15000. The difference becomes real when it is calculated 

based on the charter period. Late redelivery sometimes results in the cancelation of the new 

fixture because of the failure to deliver the vessel to the new charter and forced renegotiation 

with the new charterer at a lesser hire rate due to the dropping of hire rate in shipping market.  

5.3. Ethiopian Laws Regarding Extent of Compensation for Late Redelivery 

Article 177(1) of the Maritime Code states that  a charterer who has failed to redeliver the vessel 

after the lapse of the charter period is only required to pay the fixed hire rate for 15 days. This 

provision even does not allow the owner to claim for the payment of the difference of market 

hire rate and the contract hire rate for the overrun period.  

However, the owner can demand general compensation, in addition to the hire, if the late 

redelivery extended for more than 15 days. The issue is whether the owner can demand payment 
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of the lost amount on the follow-on charter whose rate is reduced due to the late redelivery from 

the charterer? 

Article 1799(1) of the civil code sets nominal damages rule which requires the defaulting party 

only to compensate those losses that would normally have caused by the non-performance in the 

eye of a reasonable person. This rule makes it clear that the creditor (the owner) is not entitled to 

demand payment of the actual loss if the actual loss results from extraordinary circumstances for 

which the debtor(charterer) is not aware.
178

 The object of damages is to put the claimant in the 

nominal position they would have had the contract been performed. In assessing the nominal 

damages, courts are required to consider the special nature of the contract (chartering contract) 

and special relationship between the parties need to be considered.
179

  

The charterer should not be presumed to assume the risk of payment of the lost hire of the 

subsequent charter since he is not aware of the subsequent contract and the hiring rate and the 

duration of the subsequent contract is not controlled by the party. Similar to the House of Lords 

Decision the expectation of the parties regarding the loss is relevant in determining damages in 

Ethiopian Law.
180

 Even if the charterer may expect the possible conclusion of subsequent 

contract, he does not assume the responsibility for the specific content of the subsequent 

contract. Subjecting the charterer to a transaction in which he doesn‟t involve would create 

uncertainty and unlimited liability on the charterer. However, the charterer should be liable to 

pay if at the time of conclusion of the contract was informed the contents of the subsequent 

contract under Article 1801(1) of the Civil Code. 

In the Case between Hilala Suliman(Applicant) vs Gonder university(Respondent)
181

 Federal 

Supreme Court Cassation Bench has given a binding decision limiting the extent of liability of a 

breaching party to the losses that are within the reasonable contemplation of the parties at the 

time of conclusion of the contract. In the facts of the case, the Respondent Gonder University 

had alleged, among other things, it had been forced to pay additional 0.51 per bread from 28 May 

2008 to 8 September 2008 to new supplier due to the Applicant‟s failure to deliver the bread as 

per the contract.  
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The contract concluded by the parties did not contain penalty clause. However, it required the 

Applicant to provide a 10% of the contract price as a performance bond. The court has reasoned 

that the insertion of the performance bond clause in the contract is an indicator of the intention of 

the parties as to the extent of loss the parties have contemplated to take for non-performance. 

Hence, the maximum liability of the defaulting party is limited to the amount of the performance 

bond. This shows that the House of Lord‟s approach of restricting damages upon the intention of 

the parties for the risks the contracting parties reasonably ought to have assumed is relevant to 

Ethiopian laws as well.  

  



47 
 

Chapter Six 

6.1. General Conclusions and Recommendations 

Modern Charter parties are highly standardized documents that contain a detailed terms and 

conditions. Both the owner and charterer should properly understand the meaning, nature and 

scope of each term before entering in to contract. Even if the standard charters have contained a 

predetermined form, the negotiating skill of the parties highly determines who is going to get a 

more favorable term since the standard forms could be delated and replaced by rider clause. 

There is a tendency to disregard Maritime law in the mainstream legal discourses of Ethiopia 

while significant portion of the nation‟s import is performed through the instrumentality of 

contract of carriage of goods by sea. This makes the country‟s jurisprudence on Maritime law 

more particularly on charter parties less developed.  

The provisions of the Maritime code regulating charter parties have not yet been properly 

scrutinized by legal experts. There is a need to give attention to the provisions of the code. The 

charters signed by ESLSE are not governed by the code rather by English Laws. The jurisdiction 

to settle disputes is also given to England Arbitrators.
182

 The meaning nature and scope of most 

of the terms in the standard charters are developed by England Courts.  

The provisions of the Code regulating charter parties are either adopted from a bill of loading 

regime which is a different regime from charters or do not sufficiently address potential disputes 

arising from the terms. Hence, there is a need for comparative analysis and understanding of the 

code with foreign sources most particularly with the common law legal system. 

Ethiopian vessels are not sufficient to accommodate the country‟s import and export and this 

necessitates the chartering of foreign vessels. The standard charters impose a cumbersome duty 

on the charterer. There is a need to know in detail the charterer‟s duties most importantly in 

relation to timely performance terminal operations as a chartering nation since breach of this 

obligations might result in the payment of demurrages and detention to the owner in a foreign 
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currency. There is also a need to harmonize the contract of sale with the charters to minimize 

dead freight and detention claims. This could be achieved by consulting ESLSE before 

concluding the contract so that terms of delivery in contact of sale are consistent with the charter. 

Chartering is a very complicated business adventure that consistently demands spontaneous 

decision making. It requires the establishment of trust between owner and charterer to mitigate 

the liability of each party. Taking maritime disputes in LMAA is not advisable since the fee of 

the arbitration and service charge of the lawyers is very high. It is advisable to consistently 

negotiate and communicate with the disputing party before bringing the dispute to arbitration. 

ESLSE needs to ensure that its staff members particularly those who are responsible to follow up 

chartering have acquired a special training to prevent possible chartering related dispute and 

properly negotiate whenever dispute arises. 
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LORD HOFFMANN 
 
 
My Lords, 
 
 
1. The Achilleas is a single-decker bulk carrier of some 69,000 dwt 
built in 1994.  By a time charter dated 22 January 2003 the owners let  
her to the charterers for about five to seven months at a daily hire rate of 
US$13,500. By an addendum dated 12 September 2003 the parties fixed 
the vessel for a further five to seven months at a daily rate of 
US$16,750.  The latest date for redelivery was 2 May 2004. 
 
 
2. By April 2004, market rates had more than doubled compared 
with the previous September.  On 20 April 2004 the charterers gave 
notice of redelivery between 30 April and 2 May 2004.  On the 
following day, the owners fixed the vessel for a new four to six month 
hire to another charterer, following on from the current charter, at a 
daily rate of US$39,500.  The latest date for delivery to the new 
charterers, after which they were entitled to cancel, was 8 May 2004. 
 
 
3. With less than a fortnight of the charter to run, the charterers 
fixed the vessel under a subcharter to carry coals from Quingdao in 
China across the Yellow Sea to discharge at two Japanese ports, Tobata 
and Oita.  If this voyage could not reasonably have been expected to 
allow redelivery by 2 May 2004, the owners could probably have 
refused to perform it: see Torvald Klaveness A/S v Arni Maritime Corpn 
(The Gregos) [1995] 1 Lloyd’s Rep 1.  But they made no objection.  The 
vessel completed loading at Quingdao on 24 April.  It discharged at 
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Tobata, went on to Oita, but was unfortunately delayed there and not 
redelivered to the owners until 11 May. 
 
 
4. By 5 May it had become clear to everyone that the vessel would 
not be available to the new charterers before the cancelling date of 8 
May. By that time, rates had fallen again.  In return for an extension of 
the cancellation date to 11 May, the owners agreed to reduce the rate of 
hire for the new fixture to $31,500 a day. 
 
 
5. The owners claimed damages for the loss of the difference 
between the original rate and the reduced rate over the period of the 
fixture. At US$8,000 a day, that came to US$1,364,584.37.  The 
charterers said that the owners were not entitled to damages calculated 
by reference to their dealings with the new charterers and that they were 
entitled only to the difference between the market rate and the charter 
rate for the nine days during which they were deprived of the use of the 
ship. That came to $158,301.17. 
 
 
6. The arbitrators, by a majority, found for the owners.  They said 
that the loss on the new fixture fell within the first rule in Hadley v 
Baxendale (1854) 9 Exch 341, 354 as arising “naturally, ie according to 
the usual course of things, from such breach of contract itself”. It fell 
within that rule because it was damage “of a kind which the [charterer], 
when he made the contract, ought to have realised was not unlikely to 
result from a breach of contract [by delay in redelivery]”: see Lord Reid 
in C Czarnikow Ltd v Koufos (The Heron II) [1969] 1 AC 350, 382-383.  
The dissenting arbitrator did not deny that a charterer would have 
known that the owners would very likely enter into a following fixture 
during the course of the charter and that late delivery might cause them 
to lose it.  But he said that a reasonable man in the position of the 
charterers would not have understood that he was assuming liability for 
the risk of the type of loss in question. The general understanding in the 
shipping market was that liability was restricted to the difference 
between the market rate and the charter rate for the overrun period and 
“any departure from this rule [is] likely to give rise to a real risk of 
serious commercial uncertainty which the industry as a whole would 
regard as undesirable.” 
 
 
7. The majority arbitrators, in their turn, did not deny that the 
general understanding in the industry was that liability was so limited.  
They said (at para 17): 
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“The charterers submitted that if they had asked their 
lawyers or their Club what damages they would be liable 
for if the vessel was redelivered late, the answer would 
have been that they would be liable for the difference 
between the market rate and the charter rate for the period 
of the late delivery. We agree that lawyers would have 
given such an answer”. 

 
 
8. But the majority said that this was irrelevant.  A broker “in a 
commercial situation” would have said that the “not unlikely” results 
arising from late delivery would include missing dates for a subsequent 
fixture, a dry docking or the sale of the vessel.  Therefore, as a matter of 
law, damages for loss of these types was recoverable.  The 
understanding of shipping lawyers was wrong. 
 
 
9. On appeal from the arbitrators, Christopher Clarke J [2007] 1 
Lloyd’s Rep 19 and the Court of Appeal (Ward, Tuckey and Rix LJJ) 
[2007] 2 Lloyd’s Rep 555 upheld the majority decision.  The case 
therefore raises a fundamental point of principle in the law of 
contractual damages: is the rule that a party may recover losses which 
were foreseeable (“not unlikely”) an external rule of law, imposed upon 
the parties to every contract in default of express provision to the 
contrary, or is it a prima facie assumption about what the parties may be 
taken to have intended, no doubt applicable in the great majority of 
cases but capable of rebuttal in cases in which the context, surrounding 
circumstances or general understanding in the relevant market shows 
that a party would not reasonably have been regarded as assuming 
responsibility for such losses? 
 
 
10. Before I come to this point of principle, I should say something 
about the authorities upon which the understanding of shipping lawyers 
was based.  There is no case in which the question now in issue has been 
raised.  But that in itself may be significant.  This cannot have been the 
first time that freight rates have been volatile.  There must have been 
previous cases in which late redelivery caused the loss of a profitable 
following fixture.  But there is no reported case in which such a claim 
has been made.  Instead, there has been a uniform series of dicta over 
many years in which judges have said or assumed that the damages for 
late delivery are the difference between the charter rate and the market 
rate: see for examples Lord Denning MR in Alma Shipping Corpn of 
Monrovia v Mantovani (The Dione) [1975] 1 Lloyd’s Rep  115, 117-
118; Lord Denning MR in Arta Shipping Co Ltd v Thai Europe Tapioca 
Service Ltd (The Johnny) [1977] 2 Lloyd’s Rep 1, 2; Bingham LJ in 
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Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The 
Peonia) [1991] 1 Lloyd’s Rep 100, 118. Textbooks have said the same: 
see Scrutton on Charterparties 20th ed (1996), pp 348-349; Wilford and 
others Time Charters 5th ed (2003), at para 4.20.  Nowhere is there a 
suggestion of even a theoretical possibility of damages for the loss of a 
following fixture.  
 
 
11. The question of principle has been extensively discussed in the 
literature.  Recent articles by Adam Kramer (“An Agreement-Centred 
Approach to Remoteness and Contract Damages”) in Cohen and 
McKendrick (ed), Comparative Remedies for Breach of Contract (2004) 
pp 249-286 Andrew Tettenborn (“Hadley v Baxendale Foreseeability: a 
Principle Beyond its Sell-by Date”) in (2007) 23 Journal of Contract 
Law 120-147) and Andrew Robertson (“The basis of the remoteness rule 
in contract”) (2008) 28 Legal Studies 172-196) are particularly 
illuminating.  They show that there is a good deal of support in the 
authorities and academic writings for the proposition that the extent of a 
party’s liability for damages is founded upon the interpretation of the 
particular contract; not upon the interpretation of any particular 
language in the contract, but (as in the case of an implied term) upon the 
interpretation of the contract as a whole, construed in its commercial 
setting.   Professor Robertson considers this approach somewhat 
artificial, since there is seldom any helpful evidence about the extent of 
the risks the particular parties would have thought they were accepting. I 
agree that cases of departure from the ordinary foreseeability rule based 
on individual circumstances will be unusual, but limitations on the 
extent of liability in particular types of contract arising out of general 
expectations in certain markets, such as banking and shipping, are likely 
to be more common.  There is, I think, an analogy with the distinction 
which Lord Cross of Chelsea drew in Liverpool City Council v Irwin 
[1977] AC 239, 257-258 between terms implied into all contracts of a 
certain type and the implication of a term into a particular contract. 
 
 
12. It seems to me logical to found liability for damages upon the 
intention of the parties (objectively ascertained) because all contractual 
liability is voluntarily undertaken.  It must be in principle wrong to hold 
someone liable for risks for which the people entering into such a 
contract in their particular market, would not reasonably be considered 
to have undertaken.  
 
 
13. The view which the parties take of the responsibilities and risks 
they are undertaking will determine the other terms of the contract and 
in particular the price to be paid. Anyone asked to assume a large and 



 5 
 

unpredictable risk will require some premium in exchange. A rule of law 
which imposes liability upon a party for a risk which he reasonably 
thought was excluded gives the other party something for nothing.  And 
as Willes J said in British Columbia Saw Mill Co Ltd v Nettleship (1868)  
LR 3 CP 499, 508: 

 
 
“I am disposed to take the narrow view, that one of two 
contracting parties ought not to be allowed to obtain an 
advantage which he has not paid for.” 

 
 
14. In their submissions to the House, the owners said that the 
“starting point” was that damages were designed to put the innocent 
party, so far as it is possible, in the position as if the contract had been 
performed: see Robinson v Harman (1848)  1 Exch 850, 855.  However, 
in Banque Bruxelles Lambert SA v Eagle Star Insurance Co Ltd (sub 
nom South Australia Asset Management Corpn v York Montague Ltd) 
[1997]  AC 191, 211, I said (with the concurrence of the other members 
of the House): 

 
 
“I think that this was the wrong place to begin. Before one 
can consider the principle on which one should calculate 
the damages to which a plaintiff is entitled as 
compensation for loss, it is necessary to decide for what 
kind of loss he is entitled to compensation. A correct 
description of the loss for which the valuer is liable must 
precede any consideration of the measure of damages.” 
 
 

15. In other words, one must first decide whether the loss for which 
compensation is sought is of a “kind” or “type” for which the contract-
breaker ought fairly to be taken to have accepted responsibility.  In the 
South Australia case the question was whether a valuer, who had (in 
breach of an implied term to exercise reasonable care and skill) 
negligently advised his client bank that property which it proposed to 
take as security for a loan was worth a good deal more than its actual 
market value, should be liable not only for losses attributable to the 
deficient security but also for further losses attributable to a fall in the 
property market.  The House decided that he should not be liable for this 
kind of loss: 
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“In the case of an implied contractual duty, the nature and 
extent of the liability is defined by the term which the law 
implies. As in the case of any implied term, the process is 
one of construction of the agreement as a whole in its 
commercial setting. The contractual duty to provide a 
valuation and the known purpose of that valuation compel 
the conclusion that the contract includes a duty of care. 
The scope of the duty, in the sense of the consequences for 
which the valuer is responsible, is that which the law 
regards as best giving effect to the express obligations 
assumed by the valuer: neither cutting them down so that 
the lender obtains less than he was reasonably entitled to 
expect, nor extending them so as to impose on the valuer a 
liability greater than he could reasonably have thought he 
was undertaking.” (p 212) 

 
 
16. What is true of an implied contractual duty (to take reasonable 
care in the valuation) is equally true of an express contractual duty (to 
redeliver the ship on the appointed day).  In both cases, the 
consequences for which the contracting party will be liable are those 
which “the law regards as best giving effect to the express obligations 
assumed” and “[not] extending them so as to impose on the [contracting 
party] a liability greater than he could reasonably have thought he was 
undertaking”. 
 
 
17. The effect of the South Australia case was to exclude from 
liability the damages attributable to a fall in the property market 
notwithstanding that those losses were foreseeable in the sense of being 
“not unlikely” (property values go down as well as up) and had been 
caused by the negligent valuation in the sense that, but for the valuation, 
the bank would not have lent at all and there was no evidence to show 
that it would have lost its money in some other way. It was excluded on 
the ground that it was outside the scope of the liability which the parties 
would reasonably have considered that the valuer was undertaking. 
 
 
18. That seems to me in accordance with the careful way in which 
Robert Goff J stated the principle in  Satef-Huttenes Albertus SpA v 
Paloma Tercera Shipping Co SA (The Pegase) [1981] Lloyd’s Rep 175, 
183, where the emphasis is upon what a reasonable person would have 
considered to be the extent of his responsibility: 
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“The test appears to be: have the facts in question come to 
the defendant’s knowledge in such circumstances that a 
reasonable person in the shoes of the defendant would, if 
he had considered the matter at the time of making the 
contract, have contemplated that, in the event of a breach 
by him, such facts were to be taken into account when 
considering his responsibility for loss suffered by the 
plaintiff as a result of such breach.” 

 
 
19. A similar approach was taken by the Court of Appeal in 
Mulvenna v Royal Bank of Scotland plc [2003] EWCA Civ 1112, 
mentioned by Professor Robertson in the article to which I have 
referred.  This was an application to strike out a claim for damages for 
the loss of profits which the claimant said he would have made if the 
bank had complied with its agreement to provide him with funds for a 
property development. The Court of Appeal held that even on the 
assumption that the bank knew of the purpose for which the funds were 
required and that it was foreseeable that he would suffer loss of profit if 
he did not receive them, the damages were not recoverable.  Sir Anthony 
Evans said: 

 
 
“The authorities to which we were referred…demonstrate 
that the concept of reasonable foreseeability is not a 
complete guide to the circumstances in which damages are 
recoverable as a matter of law. Even if the loss was 
reasonably foreseeable as a consequence of the breach of 
duty in question (or of contract, for the same principles 
apply), it may nevertheless be regarded as ‘too remote a 
consequence’ or as not a consequence at all, and the 
damages claim is disallowed. In effect, the chain of 
consequences is cut off as a matter of law, either because 
it is regarded as unreasonable to impose liability for that 
consequence of the breach (The Pegase [1981] 1 Lloyd’s 
Rep 175 Robert Goff J), or because the scope of the duty 
is limited so as to exclude it (Banque Bruxelles SA v. 
Eagle Star [1997] AC 191), or because as a matter of 
commonsense the breach cannot be said to have caused the 
loss, although it may have provided the opportunity for it 
to occur…” 

 
 
20. By way of explanation for why in such a case liability for lost 
profits is excluded, Professor Robertson (at p 183) offers what seem to 
me to be some plausible reasons: 



 8 
 

“It may be considered unjust that the bank should be held 
liable for the loss of profits simply because the bank knew 
of the proposed development at the time the refinancing 
agreement was made. The imposition of such a burden on 
the bank may be considered unjust because it is 
inconsistent with commercial practice for a bank to accept 
such a risk in a transaction of this type, or because the 
quantum of the liability is disproportionate to the scale of 
the transaction or the benefit the bank stood to receive.” 

 
 
21. It is generally accepted that a contracting party will be liable for 
damages for losses which are unforeseeably large, if loss of that type or 
kind fell within one or other of the rules in Hadley v Baxendale: see, for 
example, Staughton J in Transworld Oil Ltd v North Bay Shipping 
Corpn (The Rio Claro) [1987] Lloyd’s Rep 173, 175 and Jackson v 
Royal Bank of Scotland plc [2005] 1 WLR 377.  That is generally an 
inclusive principle: if losses of that type are foreseeable, damages will 
include compensation for those losses, however large.  But the South 
Australia and Mulvenna cases show that it may also be an exclusive 
principle and that a party may not be liable for foreseeable losses 
because they are not of the type or kind for which he can be treated as 
having assumed responsibility. 
 
 
22. What is the basis for deciding whether loss is of the same type or 
a different type?   It is not a question of Platonist metaphysics.  The 
distinction must rest upon some principle of the law of contract. In my 
opinion, the only rational basis for the distinction is that it reflects what 
would have been reasonable and have been regarded by the contracting 
party as significant for the purposes of the risk he was undertaking.  In 
Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 
528, where the plaintiffs claimed for loss of the profits from their 
laundry business because of late delivery of a boiler, the Court of 
Appeal did not regard “loss of profits from the laundry business” as a 
single type of loss.  They distinguished (at p 543) losses from 
“particularly lucrative dyeing contracts” as a different type of loss which 
would only be recoverable if the defendant had sufficient knowledge of 
them to make it reasonable to attribute to him acceptance of liability for 
such losses.  The vendor of the boilers would have regarded the profits 
on these contracts as a different and higher form of risk than the general 
risk of loss of profits by the laundry. 
 
 
23. If, therefore, one considers what these parties, contracting against 
the background of market expectations found by the arbitrators, would 
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reasonably have considered the extent of the liability they were 
undertaking, I think it is clear that they would have considered losses 
arising from the loss of the following fixture a type or kind of loss for 
which the charterer was not assuming responsibility. Such a risk would 
be completely unquantifiable, because although the parties would regard 
it as likely that the owners would at some time during the currency of 
the charter enter into a forward fixture, they would have no idea when 
that would be done or what its length or other terms would be.  If it was 
clear to the owners that the last voyage was bound to overrun and put 
the following fixture at risk, it was open to them to refuse to undertake 
it. What this shows is that the purpose of the provision for timely 
redelivery in the charterparty is to enable the ship to be at the full 
disposal of the owner from the redelivery date.  If the charterer’s orders 
will defeat this right, the owner may reject them. If the orders are 
accepted and the last voyage overruns, the owner is entitled to be paid 
for the overrun at the market rate. All this will be known to both parties. 
It does not require any knowledge of the owner’s arrangements for the 
next charter. That is regarded by the market as being, as the saying goes, 
res inter alios acta. 
 
 
24. The findings of the majority arbitrators shows that they 
considered their decision to be contrary to what would have been the 
expectations of the parties, but dictated by the rules in Hadley v 
Baxendale as explained in The Heron II [1969] 1 AC 350.  But in my 
opinion these rules are not so inflexible; they are intended to give effect 
to the presumed intentions of the parties and not to contradict them. 
 
 
25. The owners submit that the question of whether the damage is too 
remote is a question of fact on which the arbitrators have found in their 
favour.  It is true that the question of whether the damage was 
foreseeable is a question of fact: see Monarch Steamship Co Ltd v 
Karlshamns Oljefabriker (A/B) [1949] AC 196.  But the question of 
whether a given type of loss is one for which a party assumed 
contractual responsibility involves the interpretation of the contract as a 
whole against its commercial background, and this, like all questions of 
interpretation, is a question of law. 
 
 
26. The owners say that the parties are entirely at liberty to insert an 
express term excluding consequential loss if they want to do so.  Some 
standard forms of charter do.  I suppose it can be said of many disputes 
over interpretation, especially over implied terms, that the parties could 
have used express words or at any rate expressed themselves more 
clearly than they have done. But, as I have indicated, the implication of 
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a term as a matter of construction of the contract as a whole in its 
commercial context and the implication of the limits of damages liability 
seem to me to involve the application of essentially the same techniques 
of interpretation. In both cases, the court is engaged in construing the 
agreement to reflect the liabilities which the parties may reasonably be 
expected to have assumed and paid for. It cannot decline this task on the 
ground that the parties could have spared it the trouble by using  clearer 
language.  In my opinion, the findings of the arbitrators and the 
commercial background to the agreement are sufficient to make it clear 
that the charterer cannot reasonably be regarded as having assumed the 
risk of the owner’s loss of profit on the following charter. I would 
therefore allow the appeal. 
 
 
 
LORD HOPE OF CRAIGHEAD 
 
 
My Lords, 
 
 
27. My initial impression at the end of the excellent argument with 
which we were presented by counsel on both sides was that, on the facts 
found proved by the majority arbitrators, this appeal must fail.  But, 
having had the benefit of reading in draft the opinions of my noble and 
learned friends Lord Hoffmann, Lord Rodger of Earlsferry and Lord 
Walker of Gestingthorpe, I have come to the conclusion that their 
decision was based on an error of law and that the view of this case that 
was taken by the minority arbitrator was right. 
 
 
28. The majority arbitrators based their approach on their 
understanding of the test of remoteness as explained in The Heron II 
[1969] 1 AC 350, and in particular by Lord Reid at pp 382-383, as being 
to ask whether the loss in question was 

 
 
“of a kind which the defendant, when he made the 
contract, ought to have realised was not unlikely to result 
from [the] breach.”  

 
This had the result, as they put it, that the parties’ knowledge of the 
markets within which they operated at the date of the addendum which 
extended the original charter period was more than sufficient for the loss 
claimed to be within their contemplation.  Counsel for the charterers had 
agreed in exchanges with members of the tribunal that the “not unlikely” 



 11 
 

results arising from the late delivery of the vessel would include missing 
dates for a subsequent fixture.  The majority then asked themselves what 
was within the contemplation of the parties as a not unlikely result of a 
breach which resulted in missing such a date, bearing in mind that it was 
agreed that the market rates for tonnage go up and down, sometimes 
quite rapidly.  They answered this question in the owners’ favour.  On 
the facts, they said, the need to adjust the relevant dates for the 
subsequent employment of the vessel through the revised terms agreed 
with the new charterers was within the contemplation of the parties as a 
not unlikely result of the breach.  It might be that the precise amount of 
the loss could be seriously affected by market factors such as a sharp 
drop of the rate for the particular type of vessel during the relevant 
period.  But the type of loss was readily identifiable. 
 
 
29. The minority arbitrator pointed out that this would be to impose 
on the charterers a completely unquantifiable risk in what is a relatively 
common situation – late delivery under a time charter – given the 
exigencies of the shipping industry.  If the test was what a reasonable 
man in the position of the charterers would have understood at the time 
of entering into the charter, it was impossible to conclude that they 
would or should have understood that they were assuming responsibility 
for the risk of loss of a particular follow-on fixture concluded by the 
owners.  They had no knowledge of or control over the duration of any 
follow-on fixture which the owners might conclude.  The fundamental 
problem that he had with the owners’ argument was that if damages of 
this type were recoverable without particular knowledge sufficient to 
justify an assumption of risk it was difficult to see where a line was to 
be drawn, and there was a real risk of serious commercial uncertainty 
which the industry as a whole would regard as undesirable. 
 
 
30. Both approaches share a common, and as it seems to me an 
entirely orthodox, starting point.  They ask what should fairly and 
reasonably be regarded as having been in the contemplation of the 
parties at the time when the contract was entered into.  The refinement 
that, on the facts of this case, the relevant date was the date of the 
addendum is not of any practical significance.  Both parties were 
experienced in the market within which they were operating.  Late 
delivery under a time charter is a relatively common situation, and it is 
not difficult to conclude that the parties must have had in contemplation 
when they entered into the contract that this might occur.  Nor it is 
difficult to conclude – indeed this was conceded by counsel for the 
charterers – that in a market where owners expect to keep their assets in 
continuous employment dates late delivery will result in missing the 
date for a subsequent fixture.  The critical question however is whether 
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the parties must be assumed to have contracted with each other on the 
basis that the charterers were assuming responsibility for the 
consequences of that event.  It is at this point that the two approaches 
part company. 
 
 
31. Assumption of responsibility, which forms the basis of the law of 
remoteness of damage in contract, is determined by more than what at 
the time of the contract was reasonably foreseeable.  It is important to 
bear in mind that, as Lord Reid pointed out in The Heron II [1969] 1 AC 
350, 385, the rule that applies in tort is quite different and imposes a 
much wider liability than that which applies in contract.  The defendant 
in tort will be liable for any type of loss and damage which is reasonably 
foreseeable as likely to result from the act or omission for which he is 
held liable.  Reasonable foreseeability is the criterion by which the 
extent of that liability is to be judged, and it may result in his having to 
pay for something that, although reasonably foreseeable, was very 
unusual, not likely to occur and much greater in amount than he could 
have anticipated.  In contract it is different and, said Lord Reid, at p 386, 
there is good reason for the difference: 

 
 
“In contract, if one party wishes to protect himself against 
a risk which to the other party would appear unusual, he 
can direct the other party’s attention to it before the 
contract is made, and I need not stop to consider in what 
circumstances the other party will then be held to have 
accepted responsibility in that event.” 

 
 
32. The point that Lord Reid was making here was that the more 
unusual the consequence, the more likely it is that provision will be 
made for it in the contract if it is to result in liability.  Account may be 
taken of it in the rates that are provided for in the contract.  Or terms 
may be written into the contract to provide for the extent, if any, of the 
liability.  That is the way that commercial contracts are entered into.  As 
Blackburn J said in Cory v Thames Ironworks Co (1868) LR 3 QB 181, 
190-191, if the damage were exceptional and unnatural it would be hard 
on a party to be made liable for it because, had he known what the 
consequences would be, he would probably have stipulated for more 
time or made greater exertions if he had known the extreme mischief 
that would follow from the non-fulfilment of his contract.  The fact that 
the loss was foreseeable – the kind of result that the parties would have 
had in mind, as the majority arbitrators put it – is not the test.  Greater 
precision is needed than that.  The question is whether the loss was a 
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type of loss for which the party can reasonably be assumed to have 
assumed responsibility. 
 
 
33. How then is this question to be addressed?  The statement of 
principle by Robert Goff J in The Pegase [1981] 1 Lloyd's Rep 175, 183 
asks whether, if he had considered the matter, at the time of making the 
contract, the defendant would have contemplated that, in the event of a 
breach by him, the facts in question would be taken into account in 
considering his responsibility for loss suffered as a result of the breach.  
This depends on the degree of relevant knowledge held by him at the 
time of entering into the contract.  Alderson B in Hadley v Baxendale 
(1854) 9 Exch 341, 354-355, distinguished between special 
circumstances that were wholly unknown to the party breaking the 
contract and the amount of injury which would arise generally and in the 
great multitude of cases not affected by any special circumstances.  
Losses in the latter category are losses which the parties may be taken to 
have in contemplation and to make provision for, in one way or another, 
in their contract.  Losses in the former are losses which the party in 
breach was unable to contemplate when considering the terms on which 
he could agree to enter into the contract.  These statements direct 
attention to the extent of the charterer’s knowledge of the facts that are 
in question in this case.  
 
 
34. In this case it was within the parties’ contemplation that an injury 
which would arise generally from late delivery would be loss of use at 
the market rate, as compared with the charter rate, during the relevant 
period.  This something that everybody who deals in the market knows 
about and can be expected to take into account.  But the charterers could 
not be expected to know how, if – as was not unlikely – there was a 
subsequent fixture, the owners would deal with any new charterers.  
This was something over which they had no control and, at the time of 
entering into the contract, was completely unpredictable.  Nothing was 
known at that time about the terms on which any subsequent fixture 
might be entered into – how short or long the period would be, for 
example, or what was to happen should the previous charter overrun and 
the owner be unable to meet the new commencement date.  It is true that 
neither party had any control over the state of the market.  But in the 
ordinary course of things rates in the market will fluctuate.  So it can be 
presumed that the party in breach has assumed responsibility for any 
loss caused by delay which can be measured by comparing the charter 
rate with the market rate during that period.  There can be no such 
presumption where the loss claimed is not the product of the market 
itself, which can be contemplated, but results from arrangements entered 
into between the owners and the new charterers, which cannot.  
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35. In the Court of Appeal [2007] 2 Lloyd’s Rep 555, para 117 Rix 
LJ observed that the doctrine of remoteness is ultimately designed to 
reflect the public policy of the law.  Developing this theme, he said in 
para 119 that it would be undesirable and uncommercial for damages for 
late delivery to be limited to the period of the overrun unless the owners 
could show that they had given their charterers special information of 
their follow-on fixture.  It was undesirable, he said because this would 
put the owners too much at the mercy of their charterers at time of raised 
market rates.  That seems to me, with respect, to overstate the position.  
The owners too are in the market and can at least expect to be 
compensated at market rates for the period of any delay.  But he also 
said that it was uncommercial, because a new fixture would in all 
probability not be fixed until at or about the time of the redelivery.  So 
the demand would be for information that the owner could not provide 
when entering into the contract.   
 
 
36. In my opinion the commercial considerations point the other way.  
This was the crucial point in the case which led the minority arbitrator to 
dissent from the majority.  As he pointed out, a party cannot be expected 
to assume responsibility for something that he cannot control and, 
because he does not know anything about it, cannot quantify.  It is not 
enough for him to know in general and on open-ended terms that there is 
likely to be a follow-on fixture.  This was the error which lies at the 
heart of the decision of the majority.  What he needs is some 
information that will enable him to assess the extent of any liability.  
The policy of the law is that effect should be given to the presumed 
intention of the parties.  That is why the damages that are recoverable 
for breach of contract are limited to what happens in ordinary 
circumstances – in the great multitude of cases, as Alderson B put it in 
Hadley v Baxendale – where an assumption of responsibility can be 
presumed, or what arises from special circumstances known to or 
communicated to the party who is in breach at the time of entering into 
the contract which because he knew about he can be expected to provide 
for.  This is a principle of general application.  We are dealing in this 
case with a highly specialised area of commercial law.  But the principle 
by which the issue must be resolved is that which applies in the law of 
contract generally. 
 
 
37. For these reasons, which owe much to my noble and learned 
friends’ careful review of the authorities, I too would allow the appeal. 
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LORD RODGER OF EARLSFERRY 
 
 
My Lords, 
 
 
38. Mercator Shipping Inc, the respondents in this appeal, were at all 
material times the owners of the bulk carrier “Achilleas”.  In January 
2003 they entered into a time charter-party in terms of which they let the 
Achilleas to the appellants, Transfield Shipping Inc (“the charterers”).  
On 12 September 2003 the charter period was extended for a further 
five-seven months, the exact period in charterers’ option.  In terms of 
the addendum, the terminal date for redelivery of the vessel to the 
owners was midnight on 2 May 2004. 
 
 
39. In the event, the charterers did not redeliver the Achilleas to the 
owners until 0815 on 11 May 2004.  It is common ground that, by 
failing to return the vessel by midnight on 2 May, the charterers were in 
breach of contract and are accordingly liable in the appropriate sum of 
damages for that breach.  The dispute is about what constitutes the 
appropriate sum of damages.  As a result of an agreement between the 
parties, the arbitrators and the courts have been faced with a stark choice 
between two fixed figures. 
 
 
40. The charterers contend that their liability in damages is confined 
to the difference between the market rate of hire and the charter-party 
rate for the period from midnight on 2 May till 0815 on 11 May.  That 
would amount to US$158,301.17.  The owners contend that in the 
circumstances the charterers’ liability extends further, however, so as to 
include the owners’ loss of profit under a follow-on fixture. 
 
 
41. On a date which is not identified by the arbitrators in their award, 
the charterers sub-chartered the vessel for a final voyage.  She was to 
load a cargo of coal at Quingdao in China for discharge at Tobata and 
Oita in Japan.  There is nothing in the findings made by the arbitrators to 
suggest that, if all had gone to plan, this final voyage would have 
prevented the charterers from redelivering the vessel, in accordance with 
their contractual obligation, by 2 May.  In these circumstances, it must 
be presumed that the final voyage was legitimate. 
 
 
42. On 20 April the charterers gave a 10 day estimated notice of 
redelivery between 30 April and 2 May.  After receiving that notice, on 
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or about 21 April the owners fixed a follow-on time charter for about 
four-six months with Cargill International SA (“Cargill”).  Cargill was 
entitled to cancel that charter-party if the Achilleas had not arrived at the 
delivery point by 8 May. 
 
 
43. By 24 April the vessel had finished loading the coal at Quingdao.  
On 30 April she reached Oita, having discharged the relevant part of her 
load at Tobata.  At Oita she experienced delays.  Previously, on 27 April 
the charterers had given a revised notice of redelivery on 4/5 May – 
which, though involving a breach of contract, would still have been in 
time for the vessel to be delivered to Cargill within the laycan. 
 
 
44. By 5 May the owners had recognised, however, that the vessel 
was going to be redelivered too late for her to be delivered to Cargill by 
8 May.  They therefore entered into discussions with Cargill to obtain an 
extension of the cancelling date under their charter.  Cargill agreed to 
extend it to 11 May.  At some point between the date when the Cargill 
charter was fixed (on or about 21 April) and 5 May, the market rate of 
hire for such vessels had fallen sharply, however.  Therefore, in return 
for the extension of the cancelling date, Cargill insisted on the original 
rate of US$39,500 per day being reduced to US$31,500 per day.  The 
charterers make no criticism of the steps taken by the owners. 
 
 
45. At 0815 on 11 May, when Transfield redelivered the vessel to the 
owners at Oita, the owners immediately delivered her to Cargill under 
their charter.  Cargill redelivered the vessel to the owners at 0815 on 18 
November 2004. 
 
 
46. In these circumstances the owners claim damages (agreed at 
US$1,364,584.17) for their loss of profit as a result of having to reduce 
the daily rate of hire under the Cargill fixture by US$8,000, when they 
obtained the extension of the cancelling date which they needed in order 
to accommodate the charterers’ delay in redelivering the vessel.  
Clearly, the owners incurred that loss in the wake of the charterers’ 
breach of contract.  Nevertheless, in respectful disagreement with 
Christopher Clarke J and the Court of Appeal, I have come to the 
conclusion that the charterers are not liable in damages for the owners’ 
loss of profit. 
 
 
47. Today, as for more than 150 years, the starting-point for 
determining the measure of damages for breach of contract is the 
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judgment of Alderson B in Hadley v Baxendale (1854) 9 Exch 341.  The 
story is well known.  The plaintiff owners of a flour mill in Gloucester 
arranged for the defendant common carriers (the firm of Pickfords) to 
take their broken mill shaft to a firm in Greenwich which was to use it 
as a pattern to produce a new shaft.  Unknown to the defendants – as the 
court held - the plaintiffs had no other shaft and so could not operate 
their mill until they got the new one.  In breach of contract, the 
defendants delayed in transporting the broken shaft.  The plaintiffs sued 
the defendants for the profits which they lost from being unable to 
operate their mill during the period of delay.  The Court of Exchequer 
held that they could not recover the loss of profits. 
 
 
48. Frequently only one sentence from the judgment of Alderson B is 
quoted as enshrining the principle with which the case is synonymous.  
But it is preferable to have regard to slightly more of what Alderson B 
said, at pp 354-355: 
 
 

“Now we think the proper rule in such a case as the 
present is this:  Where two parties have made a contract 
which one of them has broken, the damages which the 
other party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably be 
considered either arising naturally, i e, according to the 
usual course of things, from such breach of contract itself, 
or such as may reasonably be supposed to have been in the 
contemplation of both parties, at the time they made the 
contract, as the probable result of the breach of it.  Now, if 
the special circumstances under which the contract was 
actually made were communicated by the plaintiffs to the 
defendants, and thus known to both parties, the damages 
resulting from the breach of such a contract, which they 
would reasonably contemplate, would be the amount of 
injury which would ordinarily follow from a breach of 
contract under these special circumstances so known and 
communicated.  But, on the other hand, if these special 
circumstances were wholly unknown to the party breaking 
the contract, he, at the most, could only be supposed to 
have had in his contemplation the amount of injury which 
would arise generally, and in the great multitude of cases 
not affected by any special circumstances, from such a 
breach of contract.  For, had the special circumstances 
been known, the parties might have specially provided for 
the breach of contract by special terms as to the damages 
in that case, and of this advantage it would be very unjust 
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to deprive them.  Now the above principles are those by 
which we think the jury ought to be guided in estimating 
the damages arising out of any breach of contract.” 

 
It was by referring back to the language of the third sentence in this 
passage that Alderson B went on to hold, at p 356, that, in the 
circumstances, the defendants were not liable for the loss of profits: 
 
 

“But it is obvious that, in the great multitude of cases of 
millers sending off broken shafts to third persons by a 
carrier under ordinary circumstances, such consequences 
would not, in all probability, have occurred, and these 
special circumstances were here never communicated by 
the plaintiffs to the defendants.  It follows, therefore, that 
the loss of profits here cannot reasonably be considered 
such a consequence of the breach of contract as could have 
been fairly and reasonably contemplated by both the 
parties when they made this contract.” 

 
 
49. The entire passage containing the applicable principles was 
quoted with approval by Viscount Sankey LC in Banco de Portugal v 
Waterlow & Sons Ltd [1932] AC 452, 474-475.  In Monarch Steamship 
Co Ltd v Karlshamns Oljefabriker (A/B) [1949] AC 196, 221, Lord 
Wright identified the distinction drawn by Alderson B as being 
“between damages arising naturally (which means in the normal course 
of things), and cases where there were special and extraordinary 
circumstances beyond the reasonable prevision of the parties...”  Like 
Lord Hodson in C Czarnikow Ltd v Koufos (The Heron II) [1969] 1 AC 
350, 411A-C, I find guidance in Alderson B’s use of the expression “in 
the great multitude of cases”.  In the words of Lord Hodson, it indicates 
 
 

“that the damages recoverable for breach of contract are 
such as flow naturally in most cases from the breach, 
whether under ordinary circumstances or from special 
circumstances due to the knowledge either in the 
possession of or communicated to the defendants.  This 
expression throws light on the whole field of damages for 
breach of contract and points to a different approach from 
that taken in tort cases.” 

 
 
50. The same idea is, of course, to be found, more compactly, in 
other well-known statements by celebrated commercial judges.  For 
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example, in Horne v Midland Railway Co (1872) LR 7 CP 583, 590, 
Willes J said that, in contract, “damages are to be limited to those that 
are the natural and ordinary consequences” of the breach, while in Cory 
v Thames Ironworks Co (1868) LR 3 QB 181, 190, Blackburn J said that 
the measure of damages is “what might be reasonably expected in the 
ordinary course of things to flow from the non-fulfilment of the contract, 
not more than that …” 
 
 
51. In Victoria Laundry (Windsor) Ltd v Newman Industries Ltd 
[1949] 2 KB 528, 539-540, Asquith LJ explained that “Everyone, as a 
reasonable person, is taken to know the ‘ordinary course of things’ and 
consequently what loss is liable to result from a breach of contract in 
that ordinary course.”  He went on to say that, for loss to be recoverable, 
the defendant did not need to foresee that a breach must necessarily 
result in that loss:  “It is in enough if he could foresee it was likely so to 
result.  It is indeed enough, to borrow from the language of Lord du 
Parcq in the [Monarch Steamship] case, at p 158, if the loss (or some 
factor without which it would not have occurred) is a ‘serious 
possibility’ or a ‘real danger.’  For short, we have used the word ‘liable’ 
to result.” 
 
 
52. As Lord Reid pointed out in The Heron II [1969] 1 AC 350, 
389E-G, by referring to foreseeability, Asquith LJ cannot have been 
intending to assimilate the measure of damages in contract and tort.  
Moreover, there might appear to be a certain tension between the idea 
that, to be recoverable, a loss must be something which would result 
from the breach in the ordinary course and the idea that it is enough that 
the loss is just something which is liable to result.  Lord Reid therefore 
surmised that Asquith LJ might have meant that the loss was foreseeable 
as a likely result.  That appears to be an appropriate way of reconciling 
the two aspects of Asquith LJ’s opinion.  In any event, amidst a cascade 
of different expressions, it is important not to lose sight of the basic 
point that, in the absence of special knowledge, a party entering into a 
contract can only be supposed to contemplate the losses which are likely 
to result from the breach in question – in other words, those losses 
which will generally happen in the ordinary course of things if the 
breach occurs.  Those are the losses for which the party in breach is held 
responsible – the stated rationale being that, other losses not having been 
in contemplation, the parties had no opportunity to provide for them. 
 
 
53. In the present case, the arbitrators found that - as conceded by 
counsel then acting for the charterers – missing a date for a subsequent 
fixture was a “not unlikely” result of the late redelivery of a vessel.  
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That concession has been criticised elsewhere, but the House must 
proceed on the basis that, when they entered into the addendum, the 
parties could reasonably have contemplated that it was not unlikely that 
the owners would miss a date for a subsequent fixture if the Achilleas 
were redelivered late.  The majority of the arbitrators also found that, at 
the time of contracting, the parties, who were both engaged in the 
business of shipping, would have known that market rates for tonnage 
go up and down, sometimes quite rapidly.  Nevertheless, as Rix LJ 
himself pointed out [2007] 2 Lloyd’s Rep 555, 577, para 120 - when 
seeking to combat any criticism that the Court of Appeal’s decision 
would throw the situation in general into confusion because late 
redelivery and changing market conditions are common occurrences - 
“It requires extremely volatile market conditions to create the situation 
which occurred here.”  In other words, the extent of the relevant rise and 
fall in the market within a short time was actually unusual.  The owners’ 
loss stemmed from that unusual occurrence. 
 
 
54. The obligation of the charterers was to redeliver the vessel to the 
owners by midnight on 2 May.  Therefore, the charterers are taken to 
have had in contemplation, at the time when they entered into the 
addendum, the loss which would generally happen in the ordinary 
course of things if the vessel were delivered some nine days late so that 
the owners missed the cancelling date for a follow-on fixture.  
Obviously, that would include loss suffered as a result of the owners not 
having been paid under the contract for the charterers’ use of the vessel 
for the period after midnight on 2 May.  So, as both sides agree, the 
owners had to be compensated for that loss by the payment of damages.  
But the parties would also have contemplated that, if the owners lost a 
fixture, they would then be in a position to enter the market for a 
substitute fixture.  Of course, in some cases, the available market rate 
would be lower and, in some cases, higher, than the rate under the lost 
fixture.  But the parties would reasonably contemplate that, for the most 
part, the availability of the market would protect the owners if they lost 
a fixture.  That I understand to be the thinking which lies behind the 
dicta to the effect that the appropriate measure of damages for late 
redelivery of a vessel is the difference between the charter rate and the 
market rate if the market rate is higher than the charter rate for the 
period between the final terminal date and redelivery: Hyundai 
Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The Peonia) 
[1991] 1 Lloyd’s Rep 100, 108.  In that passage Bingham LJ was 
adopting the approach which had been indicated in earlier authorities:  
Alma Shipping Corpn of Monrovia v Mantovani (The Dione) [1975] 1 
Lloyd’s Rep 115, 117-118, per Lord Denning MR, and Arta Shipping 
Co Ltd v Thai Europe Tapioca Service Ltd (The Johnny) [1977] 2 
Lloyd’s Rep 1, 2, per Lord Denning MR. 
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55. More particularly, this understanding of the general position lies 
behind the observations of Lord Mustill in Torvald Klaveness A/S v Arni 
Maritime Corpn (The Gregos) [1995] 1 Lloyd’s Rep 1.  In that case, 
when the charterers insisted on proceeding with a voyage which had 
become illegitimate by the time it was due to commence, the owners 
refused.  The owners began to negotiate a replacement fixture with a 
concern named Navios, involving a higher rate of freight plus a bonus.  
In the event, the parties to the original charter-party reached a without 
prejudice agreement under which the owners would perform the voyage 
and, if in subsequent proceedings it were held that they had been 
justified in refusing to perform it, they would be entitled to a sum 
reflecting the difference between the chartered rate of hire and the more 
advantageous terms of the proposed substitute fixture with Navios.  The 
sum in question was roughly US$300,000. 
 
 
56. In these circumstances the House did not need to deal with the 
measure of damages in a case of late redelivery.  Nevertheless, Lord 
Mustill said that the obligation of the charterers was to redeliver the 
vessel on or before the final date or to pay damages for breach of 
contract.  He added [1995] 1 Lloyd’s Rep 1, 5, “On damages, see ... The 
Peonia....” – so endorsing, en passant, what Bingham LJ had said in that 
case. 
 
 
57. In the Court of Appeal in The Gregos Hirst LJ had drawn 
attention to what he described as “the charterers’ windfall damages” 
under the without prejudice agreement by comparison with the damages 
which would have been awarded simply in respect of a few days’ late 
redelivery:  [1993] 2 Lloyd’s Rep 335, 348.  Lord Mustill said this 
[1995] 1 Lloyd’s Rep 1, 10: 
 
 

“At first sight, this apparently anomalous result is a good 
reason for questioning whether the claim for repudiation 
was soundly based.  On closer examination, however, the 
anomaly consists, not so much in the size of the damages, 
but in the fact that damages were awarded at all.  Imagine 
that the without prejudice agreement had not been made, 
and that the owners, having treated the charter as 
wrongfully repudiated, had accepted a substitute fixture 
with Navios.  If one then asked what loss had the 
repudiation caused the owners to suffer, the answer would 
be – None.  On the contrary, the charterers’ wrongful act 
would have enabled the owners to make a profit.  Even if 
they had not accepted the substitute employment they 
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might very well have suffered no loss, since they would 
have been in the favourable position of having their ship 
free in the right place at the right time to take a spot fixture 
on a rising market.  In neither event would the owners 
ordinarily recover any damages for the wrongful 
repudiation.” 

 
The implication from this passage is that, ordinarily, the appropriate 
measure of damages will be that set out by Bingham LJ in The Peonia, 
since owners will be able to obtain substitute employment for their 
vessel. 
 
 
58. I would enter two caveats.  First, it may be that, at least in some 
cases, when concluding a charter-party, a charterer could reasonably 
contemplate that late delivery of a vessel of that particular type, in a 
certain area of the world, at a certain season of the year would mean that 
the market for its services would be poor.  In these circumstances, the 
owners might have a claim for some general sum for loss of business, 
somewhat along the line of the damages for the loss of business 
envisaged by the Court of Appeal in Victoria Laundry (Windsor)Ltd v 
Newman Industries Ltd [1949] 2 KB 528, 542-543.  Because of the 
agreement on figures, the matter was not explored in this case and I 
express no view on it.  But, even if some such loss of business could 
have been reasonably contemplated, as Victoria Laundry shows, this 
would not mean that the owners’ particular loss of profit as a result of 
the re-negotiation of the Cargill fixture should be recoverable.  To hold 
otherwise would risk undermining the first limb of Hadley v Baxendale, 
which limits the charterers’ liability to “the amount of injury” that 
would arise “ordinarily” or “generally”. 
 
 
59. Secondly, the position on damages might also be different, if, for 
example - when a charter-party was entered into - the owners drew the 
charterers’ attention to the existence of a forward charter of many 
months’ duration for which the vessel had to be delivered on a particular 
date.  The charterers would know that a failure to redeliver the vessel in 
time to allow the owners to deliver it under that charter would be liable 
to result in the loss of that fixture.  Then the second rule or limb in 
Hadley v Baxendale might well come into play.  But the point does not 
arise in this case. 
 
 
60. Returning to the present case, I am satisfied that, when they 
entered into the addendum in September 2003, neither party would 
reasonably have contemplated that an overrun of nine days would “in 
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the ordinary course of things” cause the owners the kind of loss for 
which they claim damages.  That loss was not the “ordinary 
consequence” of a breach of that kind.  It occurred in this case only 
because of the extremely volatile market conditions which produced 
both the owners’ initial (particularly lucrative) transaction, with a third 
party, and the subsequent pressure on the owners to accept a lower rate 
for that fixture.  Back in September 2003, this loss could not have been 
reasonably foreseen as being likely to arise out of the delay in question.  
It was, accordingly, too remote to give rise to a claim for damages for 
breach of contract. 
 
 
61. Rix LJ objects, [2007] 2 Lloyd’s Rep 555, 577, para 119, that 
such an approach is uncommercial because to demand that, before the 
charterers are held liable, they would need to know more than they 
already do in the ordinary course of events, is to demand something that 
cannot be provided.  But that is simply to criticise the long-standing rule 
of the English law of contract under which a party is not liable for this 
kind of loss, precisely because it arises out of unusual circumstances 
which are not – indeed, cannot be - within the contemplation of the 
parties when they enter into the contract.  In any event, it would not, in 
my view, make good commercial sense to hold a charterer liable for 
such a potentially extensive loss which neither party could quantify at 
the time of contracting. 
 
 
62. Rix LJ also describes the charterers as “happily [draining] the last 
drop and more of profit at a time of raised market rates”:  [2007] 2 
Lloyd’s Rep 555, 577, para 119.  But, in reality, at the outset the sub-
contract and the final voyage amounted to nothing more than a 
legitimate use of the vessel which the charterers had hired until 2 May 
and for which they were paying the owners the agreed daily rate.  The 
delay which led to the breach of contract was caused by supervening 
circumstances over which the charterers had no control.  The charterers’ 
legitimate actions under their contract provide no commercial or legal 
justification for fixing them with liability for the owners’ loss of profit, 
due to the effects of an “extremely volatile market” in relation to an 
arrangement with a third party about which the charterers knew nothing. 
 
 
63. I have not found it necessary to explore the issues concerning 
South Australia Asset Management Corpn v York Montague Ltd [1997] 
AC 191 and assumption of responsibility, which my noble and learned 
friend, Lord Hoffmann, has raised.  Nevertheless, I am otherwise in 
substantial agreement with his reasons as well as with those to be given 
by Lord Walker of Gestingthorpe.  I would allow the appeal. 
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LORD WALKER OF GESTINGTHORPE 
 
 
My Lords, 
 
 
Introduction 
 
 
64. In James Finlay & Co Ltd v Kwik Hoo Tong HM [1929]  1 KB 
400, 417 Sankey LJ (echoing a submission of counsel) said of the 
decision of this House in Re Hall Limited's & Pim (Jr) & Co’s 
arbitration (1928) 139 LT 30, that it had 
 
 

“astonished the Temple and surprised St Mary Axe.” 
 
It is now generally regarded as a sound decision on its special facts (see 
for instance Sir Roy Goode, Commercial Law, 3rd ed (2004) pp 385-
386). 
 
 
65. In this appeal your Lordships are faced with concurrent 
judgments of judges of great commercial experience (Christopher 
Clarke J at first instance and Rix LJ with the agreement of Ward LJ and 
Tuckey LJ in the Court of Appeal, upholding a majority award by 
experienced arbitrators) which are said to have upset an old and well-
established commercial understanding (see John Weale, [2008] LMCLQ 
6; the author suggests that the outcome of the case was influenced by the 
charterers’ concessions, and the dissenting arbitrator seems to have 
taken a similar view).  The charterers have been the appellants at every 
stage of the appeal process.  While conceding that the point is not 
squarely covered by precedent, they urge your Lordships to restore the 
general understanding which has prevailed in the shipping world, so as 
to uphold commercial certainty.  The respondent shipowners concede 
that there is no clear precedent in their favour, but put this down to the 
comparatively recent clarification (in Hyundai Merchant Marine Co Ltd 
v Gesuri Chartering Co Ltd (The Peonia) [1991] 1 Lloyd’s Rep 100) of 
the law as to a charterer’s liability for damages for delay after a 
“legitimate last voyage”.  The shipowners say that the judgments below 
were correct applications of the general principles laid down in Hadley v 
Baxendale (1854)  9 Exch 341 and later decisions refining those 
principles, including Victoria Laundry (Windsor) Ltd v Newman 
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Industries Ltd [1949]  KB 528 and C Czarnikow Ltd v Koufos (The 
Heron II) [1969]  1 AC 350.  
 
 
The rule in Hadley v Baxendale 
 
 
66. In these circumstances your Lordships have to revisit some 
important general issues.  These are all aspects of how the rule in 
Hadley v Baxendale has been developed or modified by 150 years of 
case law.  This topic was reviewed by Robert Goff J in Satef-Huttenes 
Albertus SpA v Paloma Tercera Shipping Co SA (The Pegase) [1981] 1 
Lloyd’s Rep 175, 181-183.   He observed (at p181) 
 
 

“Although the principle stated in Hadley v Baxendale 
remains the fons et origo of the modern law, the principle 
itself has been analysed and developed, and its application 
broadened, in the 20th century.” 

 
After referring to the Victoria Laundry case and to The Heron II, Robert 
Goff J stated (at p 182): 
 
 

“The general result of the two cases is that the principle in 
Hadley v Baxendale is now no longer stated in terms of 
two rules, but rather in terms of a single principle—though 
it is recognised that the application of the principle may 
depend on the degree of relevant knowledge held by the 
defendant at the time of the contract in the particular case. 
This approach accords very much to what actually 
happens in practice; the courts have not been over-ready to 
pigeon-hole the cases under one or other of the so-called 
rules in Hadley v Baxendale, but rather to decide each case 
on the basis of the relevant knowledge of the defendant.” 

 
 
67. The recognition of the rule as a single principle accords with the 
reality that even under the first limb, the defendant often needs some 
particular knowledge (for instance Mr Baxendale’s firm had to know, as 
Lord Pearce pointed out in The Heron II, at p 416, that the article 
accepted for carriage from Gloucester to Greenwich was a broken 
millshaft).  The degree of knowledge assumed under the first limb 
depends on the nature of the business relationship between the 
contracting parties.  The different outcomes of Hadley v Baxendale and 
the Victoria Laundry case depended in part (though only in part) on the 
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fact that the defendant in the latter case was an engineering company 
supplying a specialised boiler, and not merely a carrier of goods with 
which it had no particular familiarity. 
 
 
68. Another consequence of the (at least partial) assimilation of the 
two limbs is to raise doubt as to whether the notion of assumption of 
responsibility (as a precondition for liability for a larger measure of 
damages) is necessarily confined to second limb cases.  That notion 
appears to be a watered-down version of the proposition (originating in 
British Columbia Saw Mill Co v Nettleship (1868) LR 3 CP 499, 509 
and rejected by Lord Upjohn in The Heron II [1969] 1 AC 350, 422) 
that the defendant is liable for a larger measure of damages only if that 
has been made a term of the contract.  Diplock LJ in Robophone 
Facilities Ltd v Blank [1966]  1 WLR 1428, 1448 described this as an 
implied undertaking given by the defendant to the plaintiff to bear the 
larger measure of loss, derived from (a) the defendant’s knowledge of 
special circumstances and (b) the further factor  
 
 

“that he should have acquired this knowledge from the 
plaintiff, or at least that he should know that the plaintiff 
knew that he was possessed of it at the time the contract 
was entered into and so could reasonably foresee at that 
time that an enhanced loss was liable to result from a 
breach.” 

 
 
69. It may be that this rather precise formulation of the notion of 
assumption of responsibility applies (if at all) only to what are 
recognisably second limb cases.  But the underlying idea—what was the 
common basis on which the parties were contracting?—seems to me 
essential to the rule in Hadley v Baxendale as a whole.  Businessmen 
who are entering into a commercial contract generally know a fair 
amount about each other’s business.  They have a shared understanding 
(differing in precision from case to case) as to what each can expect 
from the contract, whether or not it is duly performed without breach on 
either side.  No doubt they usually expect the contract to be performed 
without breach, but they are conscious of the possibility of breach.  
These points are repeatedly made in the authorities:  it is sufficient to 
refer to the much-quoted speech of Lord Wright in Monarch Steamship 
Co Ltd v Karlshamns Oljefabriker (A/B) [1949] AC 196, 220-223, and 
to Robert Goff J in The Pegase at pp 182-183 (part of this passage is 
quoted by my noble and learned friend Lord Hoffmann in para 16 of his 
opinion). 
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70. The consequence is that although the fundamental principle in 
Hadley v Baxendale applies to contracts of every sort (at any rate since 
the abolition in 1989 of the rule in Bain v Fothergill (1874)  LR 7 HL 
158) particular types of contract in regular use in different areas of 
commercial, industrial and financial life (such as charterparties, 
construction contracts, and agreements for the sale and purchase of a 
controlling shareholding in a large company) have inevitably become 
specialised subjects.  They are dealt with by specialist lawyers acting for 
well-informed businessmen.  Anything that causes surprise in Essex 
Court is likely to cause surprise in St Mary Axe also.  When the 
majority arbitrators stated in para 17 of their reasons, that a lawyer and 
“a broker in a commercial situation” would have given different answers 
to the same question they were in my opinion assuming, incorrectly, that 
two different questions were the same.  I shall come back to this point. 
 
 
The Heron II 
 
 
71. The Heron II [1969] 1 AC 350 calls for close attention because, 
although decided over 40 years ago, it is the most recent full discussion 
of Hadley v Baxendale in your Lordships’ House. It was concerned with 
a charterparty for the carriage of sugar from the Black Sea port of 
Constanza to the Iraqi port of Basrah, where there was a sugar market.  
The cargo was delivered late and the charterers claimed (and were 
awarded) damages for their market loss of about £1.40 per ton on about 
3,000 tons of sugar.  In dismissing the appeal the Court declined to 
follow The Parana (1877) 2 PD 118, a decision from what “was still the 
golden age of sail” (Lord Upjohn, at p 428).  But the real importance of 
the case is in its discussion of general principles.  
 
 
72. The House’s decision was unanimous but each member of the 
Appellate Committee gave a full opinion, and unfortunately none of 
them in terms expressed either agreement or disagreement with any of 
the others.  Their Lordships treated the decision of the Court of Appeal 
in the Victoria Laundry case with “varying degrees of enthusiasm” 
(Donaldson J in Aruna Mills Ltd v Dhanrajmal Gobindram [1968] 1 QB 
655, 668).   They themselves expressed differing views as to the 
requisite degree of probability of loss if it was to be recoverable 
following a breach of contract. 
 
 
73.  Lord Reid observed, at p 385: 
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“I am satisfied that the court [in Hadley v Baxendale] did 
not intend that every type of damage which was 
reasonably foreseeable by the parties when the contract 
was made should either be considered as arising naturally, 
ie in the usual course of things, or be supposed to have 
been in the contemplation of the parties.  Indeed the 
decision makes it clear that a type of damage which was 
plainly foreseeable as a real possibility but which would 
only occur in a small minority of cases cannot be regarded 
as arising in the usual course of things or be supposed to 
have been in the contemplation of the parties: the parties 
are not supposed to contemplate as grounds for the 
recovery of damage any type of loss or damage which on 
the knowledge available to the defendant would appear to 
him as only likely to occur in a small minority of cases. 
 
In cases like Hadley v Baxendale or the present case it is 
not enough that in fact the plaintiff’s loss was directly 
caused by the defendant’s breach of contract.  It clearly 
was so caused in both.  The crucial question is whether, on 
the information available to the defendant when the 
contract was made, he should, or the reasonable man in his 
position would, have realised that such loss was 
sufficiently likely to result from the breach of contract to 
make it proper to hold that the loss flowed naturally from 
the breach or that loss of that kind should have been within 
his contemplation.” 

 
Here, Lord Reid saw the law as applying an objective test, and one 
which reflects the realities of the business transaction entered into by the 
contracting parties.   
 
 
74.  Lord Reid then considered the Victoria Laundry case and 
disapproved of it so far as what Asquith LJ had said went beyond 
previous authorities.  Lord Reid stated, at p 389: 
 
 

“To bring in reasonable foreseeability appears to me to be 
confusing measure of damages in contract with measure of 
damages in tort.  A great many extremely unlikely results 
are reasonably foreseeable: it is true that Lord Asquith 
may have meant foreseeable as a likely result, and if that is 
all he meant I would not object further than to say that I 
think that the phrase is liable to be misunderstood.  For the 
same reason I would take exception to the phrase ‘liable to 
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result’ in paragraph (5).  Liable is a very vague word but I 
think that one would usually say that when a person 
foresees a very improbable result he foresees that it is 
liable to happen.” 

 
 
75. Lord Reid also disapproved of the expressions “a serious 
possibility”, “a real danger” and “on the cards”.  He said, at p 390: 
 
 

“If the tests of ‘real danger’ or ‘serious possibility’ are in 
future to be authoritative then the Victoria Laundry case 
would indeed be a landmark because it would mean that 
Hadley v Baxendale would be differently decided today.  I 
certainly could not understand any court deciding that, on 
the information available to the carrier in that case, the 
stoppage of the mill was neither a serious possibility nor a 
real danger.  If those tests are to prevail in future then let 
us cease to pay lip service to the rule in Hadley v 
Baxendale.  But in my judgment to adopt these tests would 
extend liability for breach of contract beyond what is 
reasonable or desirable.  From the limited knowledge 
which I have of commercial affairs I would not expect 
such an extension to be welcomed by the business 
community and from the legal point of view I can find 
little or nothing to recommend it.” 

 
 
76. Their Lordships were unanimous in disapproving the expression 
“on the cards” but Lord Morris of Borth-y-Gest, Lord Pearce and Lord 
Upjohn (at pp 400, 415 and 425 respectively) approved the expressions 
“real danger” and “serious possibility”.  Lord Hodson preferred the 
expression “liable to result”.  Lord Pearce and Lord Upjohn both 
expressed the view that Hadley v Baxendale would have been decided 
the same way on a “real danger” or “serious possibility” test.  
 
 
77. The diversity of opinion in the House as to the most appropriate 
language is no doubt partly a matter of linguistic taste.   Lord Reid’s 
apparent preference for “not unlikely” as against “likely” cannot be 
ascribed to an uncharacteristic preference for a double negative rather 
than a simple word. A few years later he made some famous 
observations in Davies v Taylor [1974] AC 207, 213 (a case concerned 
with quantification of damages under the Fatal Accidents Acts): 
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“You can prove that a past event happened, but you cannot 
prove that a future event will happen and I do not think 
that the law is so foolish as to suppose that you can.   All 
you can do is to evaluate the chance.   Sometimes it is 
virtually 100 per cent: sometimes virtually nil.   But often 
it is somewhere in between.   And if it is somewhere in 
between I do not see much difference between a 
probability of 51 per cent and a probability of 49 per 
cent.” 

 
It would not be a normal use of English to say that an eventuality with a 
probability of 51 per cent is likely and one with a probability of 49 per 
cent is unlikely   (although in other fields, notably in connection with the 
civil standard of proof of past events, the law does make such a 
distinction).   In ordinary discourse, there is a middle ground (say, for 
illustration, between 60 per cent and 40 per cent probability) within 
which an event would not normally be described as either likely or 
unlikely.   Lord Reid’s choice of language reflects his view (shared by 
the rest of the House) that the outcome need not be an odds-on chance. 
 
 
78. To my mind, however, the diversity of opinion in The Heron II 
has another and more important significance.   Other passages in the 
speeches show that their Lordships had well in mind (but did not, 
perhaps, spell out at length) that it is not simply a question of 
probability.   It is also a question of what the contracting parties must be 
taken to have had in mind, having regard to the nature and object of 
their business transaction.   If a manufacturer of lightning conductors 
sells a defective conductor and the customer’s house burns down as a 
result, the manufacturer will not escape liability by proving that only 
one in a hundred of his customers’ buildings had actually been struck by 
lightning.   The need to take account of the nature and object of the 
contract is recognised, I think, in the passage (at p 385) from Lord 
Reid’s speech which I have already quoted;   in Lord Morris’s speech at 
pp 398-399; in Lord Pearce’s speech at pp 416-417 (with the example of 
the court ceiling collapsing during a sitting); and in Lord Upjohn’s 
speech at pp 424-425.   The need for the loss suffered to be within the 
horizon of the parties’ contemplation (Lord Pearce at p 416) makes it 
less important to define its degree of probability with any precision.   
Arguably a vague expression (such as “real possibility”) is actually 
preferable, because it is more flexible, once it is understood that what is 
most important is the common expectation, objectively assessed, on the 
basis of which the parties are entering into their contract. 
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79. My Lords, I had reached this point in drafting my opinion when 
my noble and learned friend Lord Hoffmann drew to my attention the 
articles by Adam Kramer, Professor Tettenborn, and Professor 
Robertson, not cited in argument, that are mentioned in Para 11 of Lord 
Hoffmann’s opinion. These scholars develop ideas about Hadley v 
Baxendale which, although differently formulated, share some common 
ground. They demonstrate that foreseeability by itself is not a 
satisfactory test, and Kramer and Tettenborn emphasise the importance 
of what I have rather imprecisely referred to as the nature and object of 
the contract entered into by the parties.   Both refer to a possible analogy 
with the restriction of damages in tort under the SAAMCO principle (see 
South Australia Asset Management Corpn v York Montague Ltd [1997] 
AC 191).  Robertson is against approaching allocation or assumption of 
risk as a matter of contractual interpretation.  I have found all these 
materials very helpful. 
 
 
The majority arbitrators’ decision 
 
 
80. The arbitrators took seriously their task as the fact-finding 
tribunal, recognising (at the outset of the majority’s reasons) that there 
were issues of law which might be taken to appeal.   The majority 
identified (para 7) a difference between the parties as to whether, and 
how far, The Heron II had reformulated the rule in Hadley v Baxendale.   
The majority did not in terms resolve that difference, but seem to have 
adopted the “not unlikely” test.   In para 8 they stated: 

 
 
“As [counsel for the charterers] agreed in exchanges with 
members of the Tribunal the “not unlikely” results arising 
from the late redelivery of a vessel were not numerous,  
but would include missing dates for (a) a subsequent 
fixture, (b) a dry docking and (c) a sale of the vessel.” 

 
They then carried this forward, to my mind out of context, to the 
discussion in para 17 of the answers that would have been given by a 
lawyer or by a broker. 
 
 
81. In para 9, after a reference to The Rio Claro [1987] 2 Lloyd’s 
Rep. 173, 175, they continued: 
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“We consider on the facts that the type or kind of loss 
suffered by the Owners, i.e. the need to adjust relevant 
dates for the subsequent employment of the vessel through 
the revised Cargill terms, was within the contemplation of 
the parties as a not unlikely result of the breach.   The fact 
that the extent of the loss was greater than anticipated is 
not relevant: see Hill v Ashington Piggeries [1969] 3 All 
ER 1496 (Davies LJ at p 1524 F).” 

 
 
82. I have some difficulties with these passages. There seems to be a 
gap in reasoning between the bare fact of missing a fixture (an 
eventuality which would not, in a rising market, occasion any financial 
loss) and the very heavy financial loss for which the owners claimed 
(and recovered) damages in this case. Ashington Piggeries was a case of 
physical damage (the claimant’s pigs died from disease caused by 
mouldy feed, which was in turn caused by defective feed hoppers).   A 
much closer authority would have been the Victoria Laundry case, in 
which the Court of Appeal declined to award damages for the loss of 
unusually profitable dyeing contracts, but indicated that recovery for 
some loss of profition such contracts would be possible ([1949] 2 KB 
528, 543): 

 
 
“We agree that in order that the plaintiffs should recover 
specifically and as such the profits expected on these 
contracts, the defendants would have had to know, at the 
time of their agreement with the plaintiffs, of the prospect 
and terms of such contracts. We also agree that they did 
not in fact know these things. It does not however, follow 
that the plaintiffs are precluded from recovering some 
general (and perhaps conjectural) sum for loss of business 
in respect of dyeing contracts to be reasonably expected, 
any more than in respect of laundering contracts to be 
reasonably expected.” 

 
The loss of unusually profitable contracts, unknown to the vendor of 
specialised equipment at the time of the sale contract, will often be a 
“serious possibility” or “real danger”;   but it was held not to be within 
the reasonable contemplation of the parties to the sale contract. 
 
 
83. So in this case it was open to the arbitrators to conclude that for 
the owners to miss a fixture was a “not unlikely” result of the delay, but 
it did not follow from that the charterers were liable for an exceptionally 
large loss (measured by the entire term of the fixture) when the market 
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fell suddenly and sharply (apparently, from the rates renegotiated with 
Cargill, by about 20%) between 21 April and 8 May 2004. As Rix LJ 
said in the Court of Appeal (para 120), “It requires extremely volatile 
conditions to create the situation which occurred here”.  
 
 
84. The majority arbitrators referred to a number of authorities, cited 
by the charterers, to the effect that the normal measure of damages for 
late delivery is the market rate (if higher than the charter rate) for the 
period from the latest date for re-delivery under contract until the date of 
actual re-delivery.  They made a passing reference to the discussion of 
this point by Lord Mustill in Torvald Klaveness AS v Arni Maritime 
Corpn, (The Gregos) [1995] 1 Lloyd’s Rep 1, 10, on which Rix LJ 
commented in paras 58-59 of his judgment.  The majority regarded these 
authorities as giving the charterers only very limited assistance.  
Ultimately they accepted and applied the owners’ submission that “what 
mattered was that the type of loss claimed was foreseeable” (para 18 of 
the majority reasons).  That was in my opinion too crude a test, and it 
was an error of law to adopt it.  What mattered was whether the 
common intention of reasonable parties to a charterparty of this sort 
would have been that in the event of a relatively short delay in re-
delivery an extraordinary loss, measured over the whole term of 
renewed fixture, was, in Lord Reid’s words,  

 
 
“sufficiently likely to result from the breach of contract to 
make it proper to hold that the loss flowed naturally from 
the breach or that loss of that kind should have been within 
[the defaulting party’s] contemplation.” 

 
Lord Mustill’s dictum in The Gregos indicates that that would not have 
been the common intention of reasonable contracting parties, and I 
respectfully agree. 
 
 
85. In the Commercial Court Christopher Clarke J relied on the 
Ashington Piggeries case and (though he made a passing reference to 
Victoria Laundry) did not consider what was said in that case about loss 
of extraordinary profit.  He found no error in the “foreseeable” test 
stated in para 18 of the majority arbitrators’ reasons. 
 
 
86. Rix LJ did refer to what was said in the Victoria Laundry case 
about extraordinary profit.  In para 89 he cited the passage which I have 
set out above.  But in a later passage he seems to have discounted it, 
either because the arbitrator had been faced with a choice between two 
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agreed figures (para 106) or because the owners made the Cargill fixture 
“at an appropriate time” (para 107- the reference to The Pegase should, I 
think, be to Koch Marine Inc v D’Amica Societa Di Navigazione ARL 
(The Elena d’Amico) [1980] 1 Lloyd’s Rep 75).  No doubt the fixture 
was made at an appropriate time (Rix LJ did not say of the owners, as he 
chose to say of the charterers, at para 96, that they were “keen to 
squeeze the last drop of profit … from what was a particularly strong 
market”: see also para 119, referred to by my noble and learned friend 
Lord Rodger of Earlsferry).  But it was contrary to the principle stated in 
the Victoria Laundry case, and reaffirmed in The Heron II, to suppose 
that the parties were contracting on the basis that the charterers would be 
liable for any loss, however large, occasioned by a delay in re-delivery 
in circumstances where the charterers had no knowledge of, or control 
over, the new fixture entered into by the new owners. 
 
 
87. For these reasons, and for the further reasons given by my noble 
and learned friend Lord Hoffmann, Lord Hope and Lord Rodger, whose 
opinions I have had the advantage of reading in draft, I would allow this 
appeal. 
 
 
 
BARONESS HALE OF RICHMOND 
 
 
My Lords, 
 
 
88. Ship-owners let out their ship for a period of five to seven 
months, to end no later than midnight on 2 May 2004. The charterers 
notified the ship-owners that the ship would be back no later than then. 
The ship-owners therefore contracted to let the ship to new charterers 
for a period of about four to six months, promising that they could have 
the ship no later than 8 May 2004.   The agreed price of hire was 
$39,500 a day. The ship was delayed on its last voyage and the owners 
did not get their ship back until 11 May 2004. The new charterers agreed 
to take the ship, but by then the market had fallen and they would only 
take it at a reduced price of $31,500 a day. Are the first charterers liable 
to pay only for the use of the ship for the number of days that they were 
late at the market rate then prevailing? Or are they liable to pay the 
difference between what the owners would have got from the new 
charter had the ship been returned in time and what the owners in fact 
got?  
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89. My Lords, this could be an examination question. Although the 
context is a specialised one, the answer has mainly to be found in the 
general principles to be derived from the well-known authorities to 
which your Lordships have all referred, principally Hadley v Baxendale 
(1854) 9 Exch 341, Victoria Laundry (Windsor) Ltd v Newman 
Industries Ltd [1949] 2 KB 528 and, above all, C Czarnikow Ltd v 
Koufos (The Heron II) [1969] 1 AC 350. There is no obviously right 
answer: two very experienced commercial judges have reached one 
answer, your lordships have reached another. There is no obviously just 
answer: the charterer’s default undoubtedly caused the owner’s loss, but 
a loss for which no-one has ever had to pay before. The examiners 
would surely have given first class marks to all the judges who have 
answered the question so far.  
 
 
90. In common with my noble and learned friend, Lord Hope of 
Craighead, I was at first inclined to agree with the very full and 
thoughtful judgments in the courts below which arrived at the second 
answer. Their careful reviews of the shipping cases show that, although 
the normal measure of damages is undoubtedly the first, there is no case 
in which a claim to the second has been rejected. The fact that no-one 
has thought to make such a claim before now does not mean that it is 
unfounded. The question was unlikely to arise if the last voyage on 
which the charterer wished to send the ship was illegitimate, because the 
owner could then refuse to undertake it and the first charter would come 
to a premature end (or he might undertake it without prejudice as 
happened in The Gregos [1995] 1 Lloyd’s Rep 1). And until the decision 
in The Peonia [1991] 1 Lloyd’s Rep 100 it would not arise if the last 
voyage was legitimate, because the charterer was not liable at all for 
delay which was not his fault. So the novelty of the claim is no answer. 
It is not novel in principle. The object of damages for breach of contract 
is to put the claimants in the position in which they would have been had 
the contract been properly performed. Had this contract not been broken 
in the way that it was, the claimants would have had the benefit of the 
next fixture at the original rate. Putting them in the position in which 
they would have been had the contract been performed in accordance 
with its terms entails paying them the difference. No-one has suggested 
that it was at all unusual or unlikely for the owners to commit their ship 
to a new fixture to begin as soon as possible after the ship was free from 
the first. It was conceded before the arbitrators that missing dates for a 
subsequent fixture was a “not unlikely” result of late redelivery. Both 
parties would have been well aware of that at the time when the contract 
was made. They would also have been well aware that a new charter 
was likely to commit that particular ship rather than to allow the ship-
owner to go into the market and find a substitute to fulfil his next 
commitment if his ship was late back. Charterparties allowing the owner 
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to substitute a different vessel are unusual. Above all, if the parties wish 
to exclude liability for consequential loss of this kind then it will be very 
simple to insert such a clause into future charterparties. It would take a 
much more complicated piece of drafting, following some complicated 
negotiations, to impose liability for this sort of loss. To rule out a whole 
class of loss, simply because the parties had not previously thought 
about it, risks as much uncertainty and injustice as letting it in.    
 
 
91. That argument cuts both ways. We are looking here at the general 
principles which limit a contract breaker’s liability when the contract 
itself does not do so. The contract breaker is not inevitably liable for all 
the loss which his breach has caused. Loss of the type in question has to 
be “within the contemplation” of the parties at the time when the 
contract was made. It is not enough that it should be foreseeable if it is 
highly unlikely to happen. It would not then arise “in the usual course of 
things”: see The Heron II [1969] 1 AC 350, 385, per Lord Reid. So one 
answer to our question, given as I understand it by my noble and learned 
friend, Lord Rodger of Earlsferry, is that these parties would not have 
had this particular type of loss within their contemplation. They would 
expect that the owner would be able to find a use for his ship even if it 
was returned late. It was only because of the unusual volatility of the 
market at that particular time that this particular loss was suffered. It is 
one thing to say, as did the majority arbitrators, that missing dates for a 
subsequent fixture was within the parties’ contemplation as “not 
unlikely”. It is another thing to say that the “extremely volatile” 
conditions which brought about this particular loss were “not unlikely”.   
 
 
92. Another answer to the question, given as I understand it by my 
noble and learned friends, Lord Hoffmann and Lord Hope, is that one 
must ask, not only whether the parties must be taken to have had this 
type of loss within their contemplation when the contract was made, but 
also whether they must be taken to have had liability for this type of loss 
within their contemplation then. In other words, is the charterer to be 
taken to have undertaken legal responsibility for this type of loss? What 
should the unspoken terms of their contract be taken to be? If that is the 
question, then it becomes relevant to ask what has been the normal 
expectation of parties to such contracts in this particular market. If 
charterers would not normally expect to pay more than the market rate 
for the days they were late, and ship-owners would not normally expect 
to get more than that, then one would expect something extra before 
liability for an unusual loss such as this would arise. That is essentially 
the reasoning adopted by the minority arbitrator. 
 



 37 
 

93. My Lords, I hope that I have understood this correctly, for it 
seems to me that it adds an interesting but novel dimension to the way in 
which the question of remoteness of damage in contract is to be 
answered, a dimension which does not clearly emerge from the classic 
authorities. There is scarcely a hint of it in The Heron II, apart perhaps 
from Lord Reid’s reference, at p 385, to the loss being “sufficiently 
likely to result from the breach of contract to make it proper to hold that 
the loss flowed naturally from the breach or that loss of that kind should 
have been within his contemplation” (emphasis supplied). In general, 
The Heron II points the other way, as it emphasises that there are no 
special rules applying to charterparties and that the law of remoteness in 
contract is not the same as the law of remoteness in tort. There is more 
than a hint of it in the judgment of Waller LJ in Mulvenna v Royal Bank 
of Scotland plc [2003] EWCA Civ 1112, but in the context of the 
“second limb” of Hadley v Baxendale where knowledge of an unusual 
risk is posited. To incorporate it generally would be to introduce into 
ordinary contractual liability the principle adopted in the context of 
liability for professional negligence in South Australia Asset 
Management Corpn v York Montague Ltd [1997] AC 191, 211. In an 
examination, this might well make the difference between a 
congratulatory and an ordinary first class answer to the question. But 
despite the excellence of counsels’ arguments it was not explored before 
us, although it is explored in academic textbooks and other writings, 
including those cited by Lord Hoffmann in paragraph 11 of his opinion. 
I note, however, that the most recent of these, Professor Robertson’s 
article on “The basis of the remoteness rule in contract” (2008) 28 Legal 
Studies 172 argues strongly to the contrary. I am not immediately 
attracted to the idea of introducing into the law of contract the concept 
of the scope of duty which has perforce had to be developed in the law 
of negligence. The rule in Hadley v Baxendale asks what the parties 
must be taken to have had in their contemplation, rather than what they 
actually had in their contemplation, but the criterion by which this is 
judged is a factual one. Questions of assumption of risk depend upon a 
wider range of factors and value judgments. This type of reasoning is, as 
Lord Steyn put it in Aneco Reinsurance Underwriting Ltd v Johnson & 
Higgins Ltd [2002] 1 Lloyd’s Rep 157, para 186, a “deus ex machina”. 
Although its result in this case may be to bring about certainty and 
clarity in this particular market, such an imposed limit on liability could 
easily be at the expense of justice in some future case. It could also 
introduce much room for argument in other contractual contexts. 
Therefore, if this appeal is to be allowed, as to which I continue to have 
doubts, I would prefer it to be allowed on the narrower ground identified 
by Lord Rodger, leaving the wider ground to be fully explored in 
another case and another context. 
  




































