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Abstract 

Changes in climate become common concern of all mankind. Consequences resulting 

from global warming such as rise in the sea level, ji'equent occurrence of natural 

calamity, agricultural breakdown, melting of the polar ice, worsening human heath 

effect, disruption of the water cycle, to mention some, urged the international community 

to seek remedy. In response to these consequences the GA urged governments and 

intergovernmental and non-governmental organizations to collaborate in a concerted 

effort to prepare conventions. 

Afler long and tiresome negotiation the international community adopted UNFCCC in 

1992 and it's Kyoto Protocol in 1997 to stabilize GHG. The Kyoto Protocol requires the 

industrialized countries specified in Annex 1 to reduce their average emissions of six 

GHG by 5.2%from 1990 levels between the years 2008 and 2012. The Protocol adopted 

the principles of differentiated commitments between the industrialized north and non­

industrialized south. To meet the different ends of the north and south flexible mechanism 

is adopted in the protocol. CMD AIR is one of these flexible mechanisms adopted in the 

Protocol. 

CDM AIR aims to achieve climate change mitigation through the market based 

approach: Industrialized countries receive emission rights in exchange for financing 

emission abatement projects in countries without emission target. It also aims to assist 

developing countries in achieving sustainable development by promoting environmentally 

friendly investment from industrialized countries. 

The procedure for the implementation of CDM AIR project is cumbersome. Apart Fom 

the procedure, the implementation of CDM AIR project raises number of legal and 

institutional issues. Ethiopia as part of the international community ratified the UNFCCC 

and its Kyoto Protocol and currently pilot CDM AIR project in the SNNPRS. While 

implementing CDM AIR project there must be institutional setup and legal framework to 

realize the project. The writer believes that this paper points out the legal and 

institutional gaps for the implementation of CDM AIR project and contributes to benefit 

Fom the CDM AIR regime. 
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Chapter One 

The Legal Aspects of Clean Development Mechanism Forestry 

Project in Humbo and Soddo areas in EthioPia~ __ -.::-:~ 

1. Introduction b\~ 

1.1. Background 
..... .." 

~ TJ"·' 
~ p • . 

YaDI \ \)'l .. , ,,' 
The climatic stability that humans have grown used to over the lo <~lfp,,,,~pr'h"c;p< may be 

ending sooner than we think. l Burning coal, oil , and natural gas to heat our homes, power 

our cars and illuminate our cities produces carbon dioxide and other gases as by­

products2 Deforestation and clearing of land for agriculture also release significant 

quantities of such gases . 

Specific consequences resulting from global warmll1g such as rise in the sea level , 

frequent occurrences of natural calamity, agricultural breakdown, melting of the polar 

ice, worsening human health effect, disruption of the water cycle, to mention some, draw 

the attention of the International Community towards change in climate. In 1988 and 

1989, the General Assembly passed resolution that "climate change is a common concern 

of mankind" and urged govenU11ents and intergovel11mental and non-govel11mental 

organizations to collaborate in a concerted effort to prepare, as a matter of urgency, a 

framework convention on climate change3 Hence, the song of the time is threat because 

of change in climate. 

As compared to the other enviroru11ental regulations the protection of the atmosphere was 

a relatively latecomer to international envirorunent regulation but is now well established. 

The eru1h's c limate is detel111ined in large pm by the presence in the atmosphere of 

naturally occurring greenhouse gases, including in particular water vapour, carbon 

1 Carbon Trading - a critical conversation on climate change, privatization and power- development 
dia logue no. 48 Sept. 2006 www.theeornerhouse.org.uk 
2 Eldon D. Enger and Bradley F. Smith (2000) Environmental Seienee-A study of Interrelationships 7'" ed 
(Me Graw Hill) 
3 UNGA Res. 43/53 (1988); UNGA Res. 44/207 (1989) 



dioxide (C02), methane (CH4), CFC, nitrous oxide (N20) and tropospheric ozone (0))4 

These greenhouse gases are transparent to incoming shortwave solar radiation but absorb 

and trap long wave radiation emitted by the earth's surface.s Their presence beyond 

required natural amount exerts a warming effect on the emih. Scientific evidence 

suggests that continued increases in atmospheric concentrations of selected greenhouse 

gases due to human activities will lead to an enhanced greenhouse effect and global 

climate change.6 

In 1988, UNEP and the WMO established the Intergovernmental Panel on Climate 

Change (IPCC) to provide scientific guidance necessary to take further action7 The first 

IPCC report, published in august 1990, predicted that, on a 'business-as-usual' emission 

scenario, global mean temperature could rise by an average rate about 0.3 0c per decade 

(with an unceliainty range of 0.2o-0.Soc) during the next century8 The second as well as 

the third reports of IPCC indicated that there could be extreme change in weather 

conditions and such change could cause floods and droughts in different comers of the 

world. 

In December 1990, the UN General Assembly established a single intergovernmental 

negotiating process under the auspice of the General Assembly, supported by UNEP and 

WMO, for the preparation by an Intergovernmental Negotiating Committee for the 

Framework Convention on Climate Change (INCIFCCC)9 There after "[tJhe UN 

Frmnework Convention on Climate Change (1992 Climate Change Convention) was 

signed ... and comprises a package which contains elements for almost all the negotiating 

states but left none entirely satisfied."]O 

4 Philippe Sands (2003),The principles ofinternational Environmental Law (20
' ed.) (CAMBRIDGE 

UNIVERSITY PRESS) p.357 
5 Id . 
6 IPCC, WGI, 'Climate Change 200 I: The Scientific Basis', in Third Assessment Report: Climate Change 
2001 (2001) as cited by Philippe Sands 
7 Supra note 2 
8 IPCC, Climate Change: The !PCC Scientific Assessment ( 1990) as cited by Philippe Sands 
9 UNGA Res. 451221 (1990) as cited by Id 
10 Supra note 2 
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On lllh December, 1997, delegates from 159 nations attending the World Climate 

Conference reached a historic accord calling for mandatory cuts in emission of green­

house gases by industrialized nations in the next millennium to help save the planet from 

potentially devastating global warming. II The accord came after the ten day UN Climate 

Conference in Kyoto and was adopted in the form of a protocol, which requires the 

industriali zed countries stated in Aru1ex I to reduce their average arumal emissions of six 

green-house gases by 5.2% from 1990 levels between the years 2008 and 201212 

The Kyoto Protocol adopted the principle of differentiated commitments between the 

industrialized north and non-industrialized south as burden sharing that the industrialized 

countries are main polluters of the atmosphere in the past decades. The debate over the 

cause for the change in climate was high and still high in areas which are not covered. It 

was said that, to meet different ends of the south and the north debate fl exible mechanism 

is adopted in the protocol. Especially the industrialized countries argued that rather than 

relying on domestic action to meet the modest target contained in the Kyoto Protocol , 

fl exible mechanism is sound to achieve the obligation. Hence, three flexible mechanisms 

are adopted in the protocol. These are: Emission Trading, Joint Implementation and 

Clean Development Mechanism. 

Emission Trading is a system which allows the industrialized countries to buy and sell 

emission credits. In this system countries that keep emissions below their corrunitment 

target will be able to sell the excess emission credits to countries that find it more 

difficult or more expensive to meet their own targets. I ) 

Joint Implementation is a mechanism which allows industrialized countries to gain 

credits from financing emission reduction projects in other industrialized countries. 14 It 

means countries can claim credit for emission reductions that arise from investment in 

I I P.S.Jaswal and N ishtha Jaswal, (2004) Envi ronmental law, Environment Protection and Sustainable 
Development and the Law 
12 Kyoto Protocol: To the United Nations Framework Convention on Climate Change, Art . 3. 1 
13 FERNE BRlEFING NOTE IN CO-OPERA TION WITH BOTH ENDS, Sinking the Kyoto Protocol, 
www.greennet.apc.org. uklfeme( 12/4/2008) 
14 Id 
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other industrialized countries, which result in a transfer of equivalent "emission reduction 

units" between the countries. IS 

The Clean Development Mechanism was added to the Kyoto Protocol at a later stage of 

the negotiations that culminated in Kyoto. 16 It goes back to a Brazilian proposal to create 

a "Clean Development Fund" as part of the Kyoto Protocol. 17 The proposal was based 

upon penalizing those industrialized counties not complying with the emission target set 

in Kyoto Protocol and to make availab le the Fund to non-industrialized countries. 

Industrialized countries strongly opposed this idea and Clean Development Mechanism 

was created as a compromise. 18 

The CDM aims to achieve climate change mitigation through the market based approach: 

Industrialized countries receive emission rights in exchange for financing emission 

abatement projects in countries with out emission target Isouthl. The mechanism also 

give countries and private sector companies the opportunity to reduce emissions 

anywhere in the world-wherever the cost is lowest-and they can then count these 

reductions towards their own targets. 19 The CDM in particular, aims to assist developing 

countries in achieving sustainable development by promoting environmentally friendly 

investment from industrialized cowltry governments and business20 The funding 

channeled through the CDM should assist developing countries in reaching some of their 

economic, social , environmental, and sustainable development objectives, such as cleaner 

air and water, improved land use, accompanied by social benefits such as rural 

development, employment, and poverty alleviation?1 

The critical look to the CDM AIR shows that the mechanism is not yet properly utili zed 

by countries. Now-a-days the "majority of the CDM credits, and projects, are 

15 UNEP, Introduction to the Clean Development Mechanism COM, 
http://www.c1imenet.orglpubs/Unepcdm i ntro( 4/ 1 512008) 
16 See Supra note 12 
17 1d 
18 1d 

19 See supra note 15 
20 Id 
21 Id 
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concentrated in a handful of countries: China, India, Brazil, Mexico and Korea. ,,22 The 

reason could be these countries have capacity to develop projects and utilize the 

mechanism. 

1.2 CDM Potentials of Ethiopia 

The scope of this paper is limited to CDM NR. But it seems sOlUld to shed light as what 

potentials we have in other sectors to benefit from the CDM regime. The EPA of Ethiopia 

conducted cursory survey of sectors for potential CDM projects in Ethiopia. 

The survey states that the energy balance of the country is heavily skewed towards 

trad itional fuels. It is stated that biomass fuels , mainly used for cooking, meet more than 

ninety percent of the energy requirements, fo llowed by petroleum products and 

electricity. Alternative sources of power, which are eligible for CDM, are enumerated. 

In this regard the use of sugar cane bagasse to generate heat and power is an ongoing 

practice in Ethiopia's three main sugar plantations, Fincha, Metahara and Wonji/Showa. 

Therefore, "the expansion of bagasse based cogeneration can be an excellent COM 

project if additional power displaces diesel fuel powered generation." 

The survey further shows ethanol from molasses distillation could also be potential 

source of CDM project. Finchaa, Metahara and Wonji Sugar plantation currently produce 

ethanol. Ethanol for domestic consumption can also displace diesel or gasoline for 

transport, or kerosene and wood fuel for cooking. Therefore, ethanol production can 

beco!lo':'e a CDM eligible project if the project is designed to incorporate sales, and 

ultimate, end use of ethanol. 

The aforementioned potentials are from the supply side. From the demand side also there 

are number of potentials. Proj ects that involve blending ethanol with diesel or gasoline, 

or replacing diesel with bio-diesel for fleet of vehicles such as buses or trucks would 

qualify for CDM proj ects. Further more projects that involve replacing kerosene and 

kerosene stoves with ethanol and ethanol stoves are also proposed for CDM. 

22 Jane Ellis and Sami Kamel, (2007) Overcoming Barriers to Clean Development Mechanism Projects; 
Organization for Economic Co-operation and Development and UNEP R1S0E Centre, 
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Waste management is the other potential area for COM project. Waste organic materials 

when decompose without oxygen, methane gas forms, which is categorized under climate 

convention to be reduced. Landfills or dumpsites that have been operating for over 10 

years are suggested good for methane gas capture. The captured methane gas through 

turbine or engine could be used to produce electricity. Or separation of organic waste 

materials to prevent creation of methane and using it as ferti lizer by local farmers is 

another means. 

Cement production is also stated as potential area for COM. It is suggested that, changing 

the formula of the cement blend is an excellent COM project for cement producers. 

Applying the appropriate techno logy to reduce GHG emissions and cause no real change 

in the quality of product. These types of projects can provide a new revenue source from 

COM to Ethiopia 's cement manufactures. 

Using natural fertilizer instead of petroleum is recommended as good potential for COM. 

Therefore, comprehensive study is required to benefit from the COM regime. 

1.3 Statement of the Problem 

The Clean Development Mechanism (COM), a cooperative mechanism established wlder 

the Kyoto Protocol, has the potential to assist developing countries in achieving 

sustainable development by promoting environmentally friendly investment from 

industriali zed country governments and businesses.23 After the collapse of block trading 

and the downfall of the Derg Regime, "Ethiopia has made poverty reduction and 

economic development its main target tlu'ough designing different policies and strategies 

that can move step forward to the end it asp ires.,,24 

The Constitution of Federal Democratic Republic of Ethiopia under Art.92 provides the 

environmental objectives. This general objective of the constitution is subsequently 

supported by other bye-laws to harness the protection of the environment. In addition to 

13 See supra note 15 
24 Agricultural Development Led Industry policy document (A DLl) 
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its domestic laws Ethiopia demonstrated its international commitments by ratifying 

different international instrwnents related to environmental protection. Out of these 

different international instruments those relevant to our concern are the Frame work 

Convention on Climate Change (FCCC), which is ratified on 2nd of May 1994 by 

proclamation number 97/1994 and the Kyoto Protocol on 21st of Feb. 2005 by 

Proclamation number 439/2005 . It is in this later protocol that the Clean Development 

Mechanism after long exasperating debate between North and South and included by the 

pioneering of the U.S.A. 

Kyoto Protocol Article 12.2 " [t]he purpose of the Clean Development Mechanism shall 

be to assist Parties not included in Annex I in achieving sustainable development and in 

contributing to the ultimate objective of the Convention, and to assist Parties included in 

Annex I in achieving compliance with their qualified emission limitation and reduction 

commitments under Article 3." 

In order to participate in the CDM, there are certain eligibility criteria that countries must 

fulfill. There are three requirements and all parties are subject to these requirements. 

These are: 

-Voluntary participation in the CDM, 

-The establishment ofa National CDM Authority, and 

-The ratification of Kyoto Protocol. 

Apart from these, the industrialized countries have some other additional obligations. The 

above mentioned requirements are not sufficient by themselves and hence there are other 

legal and institutional matters which may need proper articulation. 

Ethiopia, after the ratification of Kyoto Protocol for the first time is going to implement 

the Clean Development Mechanism that is provided in the protocol for Annex I non­

members to trade on carbon. The initiation of the project idea is pioneered by the World 

Vision Ethiopian and World Vision Australia. Hence, the Humbo/Damotai reforestation 

and afforestation lAIR! project in Southern Nations Nationalities and Peoples State 
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ISNNPRSI is considered as a case study in this paper. As has been stated earlier, since 

carbon trading is a novel concept incorporated into international environmental law, it 

raises novel legal and conceptual issues to be addressed by the national legal regime, 

policy consideration and also demands special institutional arrangements for the 

implementation. 

Since carbon trading is a novel concept it is sound to say that there must be policy 

direction to guide the CDM AIR. As the approach in different corners of the world show, 

some countries have an independent policy to treat the implementation of CDM while 

others take into account other national policies like forest policy, environmental policy 

etc. Thus the approach in Ethiopia needs fmther investigation and articu lation. 

Both the FDRE and the Regional Constitution of SNNPRS state about the property rights 

of the citizens. With regard to land and natmal resomces the ownership of both mban and 

rural land as well as all natural resources is exc lusively vested in the State and in the 

Peoples of Ethiopia. Therefore, there is no doubt about that land is under ownership of 

state. But conflicting claim could arise with regard to the access to the proposed CDM 

project area. There are communities within the project area and out side the project area 

those enjoy access to the land and the resomce. Thus, questions that demand response are 

how commw1ity could be defined? Who should be included in the project as community? 

Do we have the legal mechanism to recognize the communal holding of lands and forest? 

How could they be organized to get a kind of legal status? Who should be excluded from 

the access? All these issues require legal analysis and articulation. 

The legal nature of the right to sequestered carbon, ICertificate of Emission Reductionl 

(CER) is not defined under the current Ethiopian legal system. 25 As the Protocol shows 

Carbon is tradable. So to trade within the legal context it has to be defined in the property 

concept. Article 40.2 of the FDRE constitution defines private property " " .shall mean 

any tangible or intangible product which has value and is produced by the labour, 

25 Imeru Tamra! , ETHIOPIA HUMBO/SODO ASSISTED FOREST REGEN ERA TION PROJECT 
LEGAL AND INSTITUTIONAL ASPECT, Report Submitted to the World Bank, March 
2006(Unpublished) 
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creativity, enterprise or capital of an individual citizen, association which enjoy juridical 

personality under the law, or in appropriate circumstances, by communities specifically 

empowered by law to own property in common." So where can we fall Carbon? Is it 

produced by labour? Who owns it? Some would say the emission of oxygen from the 

forest is the result of labour invested in it. But some others may argue it is natural 

resow'ce patt of the atmosphere so that individual can not own. Thus, all these require 

clarity to ensure legal stability atld predictability in the implementation of the CDM 

projection for sustainable development. 

The tenn forest is defined in the Federal Forestry Conservation, Development and 

Utilization Proclamation No. 542/2007 and the SNNPRS Forestry Proclamation No. 

77/2004 basically in a similar matmer. But for CDM afforestation and reforestation 

projects, "forest" consists of single minimum trees with at least a height of 2 to 5 m, 

single minimum tree crown density from 10 to 30%, and a single minimum at'ea from 

0.05 to I ha.26 So, what is the cOlUlotation of this definition to our context? Thus how 

forest is defined and class ified in Ethiopia to meet the requirements of CDM demands 

assessment and suggestion. 

Taking into account different organs of govenm1ent (Federal, Regional or local) and the 

concerned community within and/or out side the project area, who can enter into 

contractual agreement with the buyer of CER is an issue to deal with. Should it be 

regulated by some sort of law or on contract basis is also point of discourse. To respond 

on this issue the existing laws must be perused and local community must be consulted. 

Since land on which CDM AIR project implemented may have occupants who may not 

necessaril y be project participants, or may provide ecosystem services to nearby groups 

or communities, benefit sharing is one dimension of CDM AIR projects that deserves 

close attention.27The question of benefit sharing also goes with the question that who can 

26 Decision II /CP.? 
27 IUCN Environmental Policy and Law PaperNo. 59, Legal Aspects in the IlIIplementation ofCDM 
Foreslly Projects, 2005 
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enter into contractual agreement. Thus, how the benefit could be shared, the mechanism, 

and to whom could it be shared requires legal response. 

As a fundamental prerequisite to implement the CDM project, Designated National 

Authority IDNN is required. Under Ethiopian scenario, Proclamation number 439/2005 

which is enacted to ratify the Kyoto Protocol under Article 3 states that "[t]he 

Environmental Protection Authority IEP N is hereby authorized to take, in cooperation 

with appropriate Federal, Regional and City Administration Govermnent Organs, actions 

necessary to implement the Protocol." Since the issue of CDM is one aspect of the Kyoto 

Protocol it is possible to say that EPA is Nationally Designated Authority. But the way it 

is established, the mandate it has and its capacity has to be assessed. The practices of 

some other countries show us the establishment of some independent organ so as to 

properly implement and utilize the investment opportunity that COM opens for the 

developing countries. Hence, the existing EPA statute, the function expected of it and 

possible suggestion and if there are any alternatives requires assessment. 

The last but not least, issue that necessitates legal and institutional response is that the 

way how the appropriate federal , regional, local government and organs and the 

concerned community could cooperate in the implementation of the project. 

1.4 Research Question 

Since the concept of Carbon trading is novel concept it raises new legal and institutional 

issues. The paper's fundamental point therefore rests in examining what legal and 

institutional frame work we have and what is expected in terms of legal and institutional 

framework to implement CDM NR. 

1.5 Objective of the Study 

The objective of the research is to analyze the existing legal and institutional frameworks 

for the implementation of COM N R project and to recommend possible solution for the 

legal and institutional gaps fo und in the research work and how to interpret different laws 

so as to accommodate the COM AIR. 
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1.6 Scope of the Study 

The research work pays due attention in examining the policy, legal, institutional and 

regulatory frame works which are so important for the realization of the CDM AIR 

project. The research also addresses issues related with land tenure system, ownership of 

Carbon, accommodative conUTIunity rights, sharing of benefits and other related issues 

which are pertinent for the implementation of the CDM AIR. 

The researcher also discussed the core principles adopted in thi s new area of law and 

highlighted practices of some countries which are relevant to our context, if there are 

lesson to learn. 

1. 7 Significance of the Research 

Let alone in Ethiopian, the concept is new to any legal system. There is no developed 

jurisprudence in this regard. Hence, the outcome of the research may help: 

~ those interested in the area to gain some basic knowledge on CDM; 

~ as guide line to implement such Carbon sequestration proj ects in the future; 

~ as step for those interested in the area to conduct further research; and 

~ the policy makers to take note of the legal and institutional problems and thereby 

to achieve sustainable development and to contribute to stabili zing greenhouse 

gas concentration in the atmosphere at a safe level. 

... """" ...... . \, ql~ 
• ' j p1"" . ·-

...... p . \. .~ ... ;1.1· 

1.8 Methodology I no , ."U', '-, . 
, .. 'SaI' ~, . f ' 'f1 ' " 

...... ~ " ~" ,-

Both doctrinal and non-doctrinal methods of research emp loye~. T~the 

objectives stated hereinabove relevant literatures, laws and regulatory frameworks are 

reviewed. Observational methods like field visit to the project area and focus group 

di scussion with the local community is conducted. Hence the researcher used the 

following methods to get the required information : 

I . The researcher reviewed legislative and policy documents related to environment 

and implementation of CDM AIR project. The review includes international 

conventions and protocols related to climate, foreign laws, the FDRE and 
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SNNPRS Constitutions, national policies, Federal and regional proclamations and 

regulations. 

2. The researcher also reviewed reports of some UN organs, abroad experiences and 

some literatures written in the area. 

3. The researcher conducted two focus group discussions in each project 

implementing kebeles (seven kebeles at Humbo and five kebeles at Damote 

Soddo) with the members of the cooperative society and non-members of the 

cooperative. The compositions of members include house hold wives, youth and 

household husbands. Each group consisted of more than seven participants. 

4. Very few, but appropriate interviews were conducted with two relevant expertise 

working in MoARD and EPA. 

1.9 Organization of the Paper 

To meet the objective of the research, the paper is organized in such a way that it 

discusses in the initial chapter about the statement of the problem, objective of the 

research and the methodology used. The second chapter is devoted to international 

instruments related to climate change. Special attention is paid to UNFCCC and the 

Kyoto Protocol. In the third chapter the Ethiopian regulations and regulatory frameworks 

are discussed. The fourth chapter is the main part of the paper and the existing legal and 

institutional framework are analyzed in light of the Kyoto Protocol for the 

implementation ofCDM. Finally, conclusion and recommendations are provided. 

1.10 Limitations 

It is important to inform beforehand the problems encountered by the writer during the 

course of the preparation of the paper. One major problem confronted the preparation of 

this paper is lack of reference materials. The other big problem was unwillingness from 

project initiators to give some information and lack of adequate knowledge and information for 

those who are willing to supply information. The scorching weather accompanied by scarcity of 

transport fac ilities has also limited the activity. Therefore, this research paper is not 

comprehensive of CDM AIR activities in general, but it is supported by appropriate sources. 
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Chapter Two 

2. Climate Change in General and International 

Instruments Regulating Climate 

2.1 General 

It is high time that the international community is concerned about the change of climate. 

As some scientists witness that, earth is a living planet where human beings and other 

living creatures can enjoy life. But, now this suitable planet is being sick of different 

factors such as anthropogenic /human induced/ and natural changes that took place. 

The lower layer of air above earth is known as atmosphere and it has the capacity to 

determine the climate of the earth. The atmosphere is composed of greenhouse gases 

(GHGs) such as carbon dioxide (C02), methane (CH4) , chlorofluorocarbons (CFCs), 

nitrous oxide (N20) and tropospheric ozone (03). These gases are transparent to 

incoming short-wave solar radiation but absorb and trap long-wave radiation emitted by 

the earth's surface28 It is the presence of these gases in an appropriate amount that makes 

life suitable on earth. In the right quantities, GHGs help support life and ecosystems on 

earth by maintaining a relatively constant surface temperature that averages nearly 

60oF29 But their increase above the required amount has negative impact on the 

atmosphere of the earth and result in global climate change. 

At the international arena there are organizations exclusively dedicated for the 

enviromnental issues. In this regard it is worth to note that United Nations Enviromnental 

Program (UNEP) had played key role. UNEP was formally established in 1972 by the 

General Assembly Resolution.3o Hence, in 1988, UNEP and the World Metrological 

Organization (WMO) established Intergovernmental Panel on Climate Change CIPCC) to 

28 . Supra nole 4 p. 357 
29 Lakshman D. Guruswamy and Brent R. hendericks, International Environmental Law in a Nutshell 
( 1997) (West Publishing) p. 124. 
30.( Sweden) UNGA Res. 2997 (XXVII) ( 1972) 
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provide the scientific guidance necessary to take further action 3 1 The initial report of 

IPCC estimated that, global mean temperatures could ri se by an average rate of about 

0.3 0C per decade (with an uncertainty range ofO.2-0.S°C) during the next century.12 The 

[PCC third assessment report in 200 [ predicted that anthropogenic warming is likely to 

li e in the range of 0.1-0.2oC per decade over the next few decades, leading to a likel ihood 

of increased precipitation and a greater risk of extreme weather conditions such as floods 

and droughts]] Climate models predict that the global temperature will ri se by about 1.4-

S.8°C by the year 2100 and this change would be much larger than any climate change 

experienced over at least the last 10,000 years 34 The report of IPCC played a great role 

for the subsequent work in the area. 

At the UN level an international conference on the incident of global warming were first 

held in 1980s. Then after, the General Assembly formally addressed the issue of climate 

change in 1988 resolution. It was in this resolution that the General Assembly determined 

that 'climate change is a common concern of mankind' and urged actions to be taken by 

all States and non-state actors35 In 1990 the Ministerial Declaration of the Second World 

Cl imate Conference, called for negotiations of a Framework Convention on Climate 

Change incorporating appropriate commitments36 By Resolution number 45/22 1 in 1990; 

the UN General Assembly established an intergovernmental negotiating process under 

the patronage of the General Assembly, supported by UNEP and WMO, for the 

preparation by an Intergovernmental Negotiating Committee for a Framework 

Convention on Climate Change. Hence, the UN Framework Convention on Climate 

Change was signed in 1992 and after five years, the Kyoto protocol with more detailed 

commitment of the parties was adopted in 1997. 

31 Supra note 4 p. 357 

32 IPCC, Climate Change: The IPCC Scientific Assessment (1990) 
33 IPCC, WG I, 'Climate Change 2001: The Scientific Basis' , in Third Assessment Report: Climate Change 
(200 I) 
34 UNEP and UNFCCC, Climate Change Informalion Kit, (2003), available at www.unep.ch/conventions 
accessed on 411412008 
35 UNGA Res. 43/53 ( 1988) 
36 UN Doc. Al45/696/Add.l, Annex III (1990). 
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2.2 The Effect of Climate Change 

Though there are uncertainties and imperfections in the prediction of climate change, 

now-a-days there is general consensus that the impact of climate change is immense. To 

evaluate the scientific phenomenon of global warming and its impact on the earth's 

conmlunity, in 1988, the Intergovernmental Panel on Climate Change (IPCC) was 

formed. Under IPCC, there are three individually working groups with well versed 

scientists participating in each to evaluate the impact. These are; "Working Group I: 

Scientific Assessment", Working Group II: Impacts, Adaptation and Mitigation" and 

Working Group III: Socio-economic and Cross-cutting Issues". 

The IPCC is best known for its comprehensive assessment reports, incorporating findings 

from all three working groups, which are widely recognized as the most credible source 

of information on climate change. J7 The first report of the IPCC suggested that global 

climate change might have its greatest impact in the Polar Regions, melting polar ice caps 

and causing a rise in sea level of about 1 meter by 2100 and a rise in temperature of the 

surface ocean layer of between 0.2°C and 2.5°C.38 In this report the IPCC predicted in 

generic terms that climate changes will affect agriculture, forestry, natural tenestrial 

ecosystems, hydrology, water resources, human settlements, ocean and costal zones, 

seasonal snow cover, permafrost and ice. 

The IPCC Synthesis report envisages that "[£]rom 1900 to 2005, precipitation will have 

increased significantly in eastern parts of North and Southern America, northern Europe 

and northern and central Asia but declined in the Sahel, the Mediterranean, southern 

Africa and Parts of Southern Asia. ,,39 The report conmlented on the scarcity of data from 

developing countries. Of the more than 29,000 observational data series, from 75 studies, 

that show significant change in many physical and biological systems, more than 89% are 

37 Guide to The Climate Change Convention Process; Preliminary version: Climate Change Secretariat 
Bonn (2002). 
38. IPCC, Climate Change: The Intergovernmental Panel on Climate Change Impact Assessment I-I 
(1990) 
39 IPCC, 2007: Climate Change 2007: Synthesis Report. Contribution of Working Groups I, II , III to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, 
Pachauri, R.K and Reisinger, A. (eds)]. IPCC, Geneva, Switzerland, p.2 
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consistent with the direction of change expected as a response to waiming40 The IPee 

assessment further exposed that the impact of climate change wi ll rise the temperature 

and change the pattern of precipitation, melt polar ice causing rise in the sea level and 

challenge coastal land use, cause change in human settlement, result in extreme health 

problem in the low land areas and developing countries because of change in the water 

and food supplies and cause social instability. 

2.2.1 Climate Change in Africa 

The historical climate records for Africa shows wanning of approximately 0.7 degree 

cent grade over most of the continent during the 20th c, a decrease in rainfall over large 

portions of the Sahel, and an increase in rainfall in east central Africa41 The IPee, 

indicate future warming across Africa ranging from 0.2oe to more than o.soe per 

decade.42 According to IPee, Africa is the most vulnerable region to climate change, due 

to the extreme poveliy of many Africans, frequent natural disasters such as droughts and 

floods, and agricultural systems that heavily depend on rainfa1l 43 The situation in East 

Africa as compared to the other parts is severe. 

4° Id 

In /997/8. El Nino caused extensive floods in Somalia and Kenya. The 

phenomena led to disease, damage to property and crops. With the projected 

global warming and the associated intense precipitation and more extended dry 

periods, the frequency and severity of droughts, floods and storm surges are 

expected to increase. Moreover, crop yield will fall, planting dates of annual 

crops would change, fungal outbreaks and insect infestation would increase, risk 

of food would increase, and the biodiversity would decline. Such chain of process 

4\ James J. McCarthy et, ai , Climate Change 2001: Impacts, Adaptation, and vulnerability, Contribution of 

Working Group II to the Third Assessment Report of the Intergovernmental Panel on Climate Change, 

CAMBRIDGE UNIVERSITY PRESS P489 

42 Id 

43 IPCC 200 lb. Climate Change 200 I :Impacts, adaptation, and vulnerabili ty, Summary for Policymakers, 

http://www. ipcc.ch. April , 2002 in Daniel Kassahun, Global Climate Changes and Ethiopia's Vulnerability 

to the Environmental Hazards, Forum For Environment, Public Meeting paper (2006) 
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would increase the vulnerability of developing countries. Food and water supply 

are just two of a plethora of worries. 44 

IPCC issued its projected regional impact of climate. Africa: 

By 2020, between 75 and 250 million of people are projected to be exposed to 

increased water stress due to climate change; 

By 2020, in some countries, yield from rain-fed agriculture could be reduced by 

up to 50%. Agricultural production, including access to food, in many African 

countries is projected to be severely compromised. This would further adversely 

affect food security and exacerbate malnutrition. 

Toward the end of 21 st century, projected sea level rise will affect low-lying 

coastal areas with large populations. The cost of adaptation would amount to at 

least 5 to 10% of Gross Domestic Product. 

By 2080, an increase of 5 to 8% of arid and semi-arid land Africa is projected 

under a range of climate scenarios. 45 

As has been stated the problem is very severe for the poor continents and countries 

because of resource constraints and lack of coping capacity. 

2.2.2 Climate Change in Ethiopia 

It has been stated that the major victims of global warming are poor countries in the 

tropics, like Ethiopia. It requires comprehensive research in the area but the official 

reports of government has some message to convey. 

Ethiopia as part of the Eastern Horn of Africa experiences the same climatic problem. 

Ethiopia's agriculture is mainly dependent on rainfall, therefore; rainfall is an important 

climatic element, which plays a vital role in Ethiopia. 

44 Id 

According to UNFCCC, for over the decades, rainfall in Ethiopia remained 

constant when averaged over the whole country. However, a declining trend was 

observed over the northern and southwestern parts. Contrarily increasing trend 

was observed in the central part of Ethiopia. With respect to the temperature, 

there has been an overall trend of warming. The average annual minimum 

45 See supra note 39 p.11 



temperature has been increasing by O.250C per decade, while average annual 

maximum temperature has increased by O. JO C per decade. 46 

It is well known fact that, Ethiopia already faced recurring cycles of drought, crop 

failures and flood. The climate change in Ethiopia in addition to lack of ability to cope 

with, increase risk of food shortage and fam ine. The UN estimates that in Ethiopia 

.. . together with five east African countries, cereal crop yields will decline by up to five 

percent by the 2080s mainly due to climate-linked factors. 47 

Generally, the impact of climate change globally, regionally or nationally is enormous. 

The resultant effect of the climate change is more severe in developing countries and 

coastal areas when comparison is made. Mainly the change is reflected in the water cycle 

and rainfall amount. 

2.2.2.1 GHG Emissions in Ethiopia 

Poor countries like Ethiopia have no reduction commitment. Tills is because the status of 

GHG emission is very minimal as compared to the industrialized countries. For instance 

the contribution of carbon dioxide emission in the Eastern African Counties (Ethiopia, 

Djibouti, Uganda, Kenya, Eritrea, Rwanda and Burundi) is not more than 2 per cent of 

the total global carbon emission4 8 Ethiopia is a developing country whose economy is 

mainly agriculture with very low level of industrialization therefore; there is hardly any 

source of GHG other than that which comes from the agricultural sector49 

But the report shows that there was a general increasing trend of GHG 

Ethiopia in the period 1990-199550 

.. . 
emiSSIOns 111 

46 UNFCCC 200 I : Initial National Communication of Ethiopia to the United Nation Framework 

Convent ion on Climate Change (UNFCCC) June 200 I in Daniel Kassahun 

47 Id 
" The Federal Democratic Republic of Eth iopia, State of Environment Report For Ethiopia, Environmental 

protection Authority (August 2003) Addis Ababa p. 68 

49 Id 

" ibid p.69 
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2.2.2.2 Climate Change and Environmental Problems in Ethiopia. 

Climate change is a global issue which creates problem in every corner of the world . 

Ethiopia can not be excluded from this scenario. The August 2003, the state of 

environment report provides number of problems associated with climate. Most of the 

country being arid and semi- arid, it is threatened by desertification and recurrent 

drought$ ! Forest water and bio-diversity are all liable to desel1ification by climate 

change. 52 Vector-born diseases such as malaria and trypanosomiasis are wide spread in 

Ethiopia, and climate change wi ll create a favou rable environment for other further 
. 53 expansIOn. 

The study conducted by National Meteorological Services Agency indicated that ' there 

would be a likelihood of shortfalls in rainfa ll amounts in the northern and south-western 

parts of the country and a likelihood of increases in rainfall amount in the central parts of 

the country. 54 

The main problems as stated in the report which may arise from climate change are 

declining productivity of the grazing land both in quantity and quality, decreasing 

productivity of livestock resources as well as expansion and prevalence of human and 

animal diseases. The climate change has implication in every aspect of natural resources. 

In the forest sector, climate change brings about changes in the forest types and in the 

environment surrounding them as well as the fragmentation and thinning of the forest 

cover$5 In the similar token, 'water resources wi ll face the same problem associated with 

climate change. It was revealed that 'if the A wash and Nile basins become warmer by 

2DC, their run-off would diminish even if there were no decrease in the amount of 

51 ibid P 70 

" Id 

53 Id 
54 Id 

" Id 
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rainfall. 56 Therefore, although limited, studies conducted show that climate change has 

its own contribution for the occurrences of environmental problems in Ethiopia. 

2.3 International Instruments Regulating Climate Change 

As has been discussed, international instrument to address change of climate was 

formally set in motion by the United Nations General Assembly and also further 

supported by the Ministerial Declaration of the Second World Climate Conference. The 

Intergovernmental Negotiating Committee for a Framework Convention on Climate 

Change established by the General Assembly after shott and effective sessions came up 

with the package of articles which reflect the interests of almost all negotiating parties. 

The convention is the first one of its kind. In the words of Philippe Sand, the FCCC 

reflected a compromise between those States which were seeking specific target and time 

tables for emission reductions and those which wanted only a bare-bone skeleton 

Convention which could serve as the basis for future protocol... But it should be noted 

that ' [u ]nlike some areas of international environmental law ... there are no prior bilateral 

or regional treaties to consider' in the analysis of climate issues and57therefore, our 

analysis will focus on the FCCC and the more detailed one Kyoto Protocol. 

2.3.1 United Nation Framework Convention 

On Climate Change (UNFCCC) 

2.3.1.1 General 

Before delving into the discussion of the content of the Convention, it is sound to touch 

upon the criticism posed against this Convention. International lawyers disagree with the 

nomenclature 'framework' glue to the Convention. Though it is not the aim of this writer, 

literally, a framework convention is a 'set beliefs, ideas or rules that is used as the basis 

for making judgment, decisions or the structure of a particular system, 58 and mainly does 

56 Id 
57 See supra note 29 p 13 I 
58 Oxford Advanced learners Dictionary (2000)6'" ed. P. 47 1 (Oxford University Press) 
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not deal on specific matters and 'substantive rules await further elaboration. ,59 But the 

UNFCCC deals on specific commitments to stabilize greenhouse gases, provide financial 

mechanism for the realization of the convention, and establish subsidiary bodies, dispute 

settlement mechanisms and other important guiding principles. One can draw implication 

from the nomenclature that it is the reflection of different interest groups that participated 

in the negotiation of the Convention. UNFCCC as a framework Convention had no 

binding target to be adhered by the parties except hortatory political will andlor 

commitment. 

It was during the negotiation that the business-as-usual scenario North-South approach 

left and even the developed countries divided among two groups, oi l producing countries 

united, coal reserve countries acted together, forest reserve countries reflected their ideas 

and Alliance of Small Island States created. It was with this fragmentation that diverse 

opinions were reflected and package of commitments inteliwined with the nomenclature 

'Framework Convention'. Having said this, let us see the specific contents of the 

Convention. 

2.3.1.2 Objective of the Convention 

It is uncovered by the enviromnental scientists and IPCC that the climate change and 

thereby global warming are the effect of presence of green house gases as blanket above 

the required amount in the atmosphere. Thus the fundamenta l objective of the convention 

is to stabi lize these green house gases concentrations in the atmosphere. The Convention 

under article 2 sets out this objective together with the other related issues. In 

summarized words, the ultimate objective of the Convention IS to stabi li ze GHG 

concentration in the atmosphere within time frame set, to the level that would not 

endanger climate system and allow ecosystems to adapt naturally to the climate change 

without threatening food production and sustainable economic development. 

50 See supra note 29 p. 132 
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The objective further aspIre the enactment of other related legal instruments by the 

Conference of Parties and together with the prospective legal instrument aim to achieve 

stabilization of the concentration of green house gases. It is also stated in the objective 

that the human induced interference with the climate is aimed to be regulated and the 

naturally occurring events are not under the realm of the objective. On top of this' ... the 

Convention implicitly recognizes that some climate change is inevitable since the 

objective is to be achieved within a timeframe sufficient to allow60' ecosystems to adapt 

naturally to climate change, to ensure that food production is not threatened and to enable 

economic development to proceed in a sustainable manner61 

2.3.1.3 Main Principles of the Convention 

Principles are guiding rules for the practical implementation of certain convention. 

Article 3 of the Convention states several principles from paragraph I to 5 so that States 

shall adhere to them in achieving the objective of the Convention. Several principles 

could be drawn from the five sub-articles but for the purpose of convenience we shall 

limit ourselves to some impOliant ones. As provided under sub-article I, the 

implementation of the Convention is on the basis of equity (intergenerational equity) 

with their common but difJerentiated responsibilities. It is in this provision that principle 

of sustainable development (benefit of present and future generation) is taken into 

cogmzance. 

Under sub-miicle 2, special circumstances of developing countries taken into 

consideration owing to their vulnerability and lack of coping capacity. The other most 

important and emerging principle reflected in the Convention is the precautionary 

principle i.e. lack of scientific evidence for the time being can not dispense measures to 

be taken by parties. 

60 Supra note 4 P. 361 

61 UNFCCC Art. 2 
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" 

Considering the difficulty of implementation of international agreements, under sub­

article 4, integration of the principles of the convention with national development 

program (right to development) is set as guiding principle. In the last paragraph, 

protection of free trade for economic development is provided and the measure taken to 

stabilize climate change should not constitute means of arbitrary or unjustifiable 

discrimination or disguised restriction on international trade. 

Generally, it could be swnmarized that the Convention holds five major principles i.e., 

common concern of human kind; common but differentiated responsibilities of the 

international conununity; precautionary principle, intergenerational equity and the right 

to development. 

2.3.1.4 Commitments 

Commitments provided in the Convention are some of the factors which seem to raise the 

status of Convention above framework agreement. But for all practical purposes, the 

Convention is framework as it has no binding nature. Hence, article 4 of the Convention 

lay down non-binding two different categories of commitments. These are the general 

(commitments of developed and developing countries) and specific (Annex I and former 

Eastern Bloc parties) commitments. The general commitments are applicable to all 

parties irrespective of their economic status but 'taking into account common but 

differentiated responsibilities and their specific national and regional development 

priorities, objectives and circumstances.'62 

I. Commitments to All parties 

The general commitments are wide ranging and stated under article 4 (I) from paragraph 

(a) to (j). From these commitments the green house gases controlled by the Montreal 

Protocol are excluded. 

62 UNFCCC Article 4 (I) 
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In a summarized statement; parties are committed to develop, periodically update, 

publish and make available national inventories of anthropogenic emissions by sources 

and removals by sinks of all GHG to the COP; regularly update national and regional 

programs containing measures to mitigate climate change by addressing anthropogenic 

em issions by sources and removals by sinks of all GHG. 

Further more, parties are committed to transfer of technologies to reduce GHG; promote 

and cooperate in sustainable sinks and reservoirs; in preparing for adaptation to the 

impact of climate change for vu lnerable areas; take climate change considerations into 

account to relevant social , economic and environmental programs; in scientific research 

works; exchange relevant scientific information; promote and cooperate in education, 

training and public awareness; and communicate to the COP information related to the 

implementation, are some to mention. Thus, as these commitments are concern of all 

parties Ethiopia is expected to observe. 

II. Specific Commitments 

The specific commitments of the Convention as the phrase implies are specific to the 

economically strong groups of the parties and are stipulated under article 4 (2). The 

specific commitments focus on the Organization for Economic Cooperation and 

Development (OECD) and Former Eastern Bloc Parties those emit the lions share of the 

global GHG emissions to reduce their release. 

Hence, Article 4(2) (a) and Art 4 (2) (b) in general stipulate target and timetable to return 

to earl ier levels (to 1990) by the end of the present decade (in 2000) all GHG. Parties can 

act jointly or individually to return to the level required. Enviromllental scholars are 

critical that the specific commitments are hortatory and do not impose mandatory 

obligation. Therefore, with the view to implement the specific commitment and to 

provide quantified target and timetable Conference of Parties are supposed to deal on. 

Further more; Amlex I parties undertake specific financial commitments. Accord ing to 

article 4 (3) and the subsequent provisions, financial and teciUlology transfer is required 

24 



form the aforementioned countries to developing parties with economies that are 

vulnerable to the adverse effects of the implementation of measures to respond to climate 

change. 

2.3.1.5 Organs 

There are five different organs established by the Convention. These are: Conference of 

Parties (COP), Secretariat, and Subsidiary Body for Scientific and Technological Advice 

(SBSTA), Subsidiary Body for Implementation (SBI) and Financial Mechanism or 

Global Environmental Facility (GEF). 

I. Conference of Parties (COP) 

Conference of Parties is the Supreme Body of the Convention, and conferred with the 

power to 'keep regular review of the implementation of the convention and any related 

legal instruments it may adopt and make decisions necessary to promote effective 

implementation of the Convention63 Conference of Parties has number of functions 

stated under article 7 (2) from (a) to (m). 

COP has responsibility to periodically examlfung the obligation of parties and 

institutional arrangements facilitate exchange of information on measures adopted and 

parties to the convention, promote, guide and refine comparable methodologies. It also 

assess implementation of the convention by parties on the basis of information available, 

adopt regular reports on the implementation of the convention and ensure their 

publication. Further more it can make recommendation on any matters necessary for the 

implementation of the convention, establish such subsidiary bodies as are necessary for 

the implementation of the Convention, review reports submitted by its subsidiary bodies 

and provide guidance to them, and adopt rules of procedures for it, subsidiary bodies and 

financial mechanisms are some to mention. 

63 Id At1icle 7 (2) 
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II. Secretariat 

Article 8 (I) of the Convention declares the establishment of the Secretariat. Secretariat 

of the Climate Change Convention is entrusted with administrative and clerical works for 

the COP. Its functions are stated under at1icle 8 (2) (a) to (g) of the Convention, to make 

arrangements for sessions of the Conference of the Pat1ies and its subsidiary bodies 

established under the Convention and to provide them with the services as required. With 

regard to developing countries, it facilitates assistance particularly in compilation and 

communication of information; prepare rep0l1s on its activities and present them to the 

Conference of the pat1ies; and ensure necessary coordination with the secretariats other 

relevant international bodies. Under the guidance of COP it can also enter into such 

administrative and contractual arrangements as may be required for the effective 

discharge of its functions. 

III. Subsidiary Body for Scientific and Technological Advice /SBSTAI 

The issue of climate change is very complex and sti ll there are imprecision in the area. 

Therefore, to alleviate the problem it requires versed scientific knowledge in the area. 

Hence, article 9 (1) of the Convention declares the establishment of this subsidiat·y body 

to provide the COP with timely information and advice on scientific and technological 

matters relating to the Convention. 

The specific functions of the SBSTA as stated under article 9(2) (a) to (e) are: assessment 

of the State scientific knowledge on climate; preparation of scientific assessments on the 

effects of measures taken; identifying innovative, efficient and state-of-art technologies 

and know-how atld advice on the ways and means of promoting development and/or 

transferring such technologies and provisIon of advice on scientific programs. Further 

more it facilitates international cooperation in research and development related to 

climate change and support endogenous capacity-building programs in developing 

countries atld providing response to scientific, technological and methodological 

questions that the COP and SB may put. 
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IV. Subsidiary Body for Implementation 

This is the other Subsidiary body established under article 10 of the Convention to assist 

COP in the assessment of the implementation of the Convention. As provided under sub 

article 2 and article 12 of the Convention this body is entrusted with the power to review 

national communications on implementation. It also assists the COP in the preparation 

and implementation of its decisions. 

V. Financial Mechanism 

The Convention under article II provides financial mechanism to deploy resources on a 

grant or concessional basis. The mechanism operates in an equitable and balanced 

representation of all parties within a transparent system of governance.64 Inter alia, the 

mechanism ensures modalities to the funded projects evaluate policies programs, 

priorities and eligibility for the project and predict and identify manner and amount of 

funding necessary65 As provided under article 21(3) the Global Environmental Facility 

of the UN Development Program, the UN Environmental Program and the World Bank 

are entrusted with interim power to operate this mechanism. But latter on this 

an-angement was revicwcd by the COP. 

2.3.2 The Kyoto Protocol (1997) to the UNFCCC 

2.3.2.1 General 

As the nomenclature implies the UNFCCC is a framework convention and needed further 

negotiation to produce binding agreement with specific commitments. Hence established 

an ongoing process of review, discussion, and information exchange, the Convention 

makes it possible to adopt additional commitments in response to changes in climate in 

scientific understanding and in political will.66 

64 Id Article II (2) 
65 Id Article II (3) (a) to (d) 
66 Information Unit of the Convention: Climate Change Secretariat, ava ilable at http://www.un ifccc.de 

visited 15/912008 
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The first review of the adequacy of developed countries commitments was conducted as 

required at the first session of the COP- I, which took place in Berlin in 1995 67 It was in 

thi s session that participants decided returning their emission to 1990 levels by the year 

2000 insufficient to achieve the long term objective of the preventing the dangerous 

GHG. It is in this context that "Ministers and other senior officials responded by adopting 

the 'Berlin Mandate' and launching a new round of talks on strengthening developed 

country commitments ... 68 This Berlin Mandate set up an Ad hoc Group (AGBM) to draft 

an agreement and after eight rounds of di scuss ion produced the draft of Protocol and 

forwarded to COP-3 for final negotiation. 

Kyoto, Japan in December 1997, the Conference resulted in a consensus decision69 to 

adopt a protocol under which industriali zed countries will reduce their combined GHG 

emissions by at least 5% compared to 1990 levels by the period 2008-2012. The targets 

cover the six main GHG: carbon dioxide, methane, nitrous oxide, hydropluorocarbons 

(HFCs), perfluorocarbons (PFCs), and sulphur hexafluoride. Generally, the Kyoto 

Protocol reiterated the UNFCCC 'common but differentiated responsibilities,70 and the 

Berl in Mandate 's stipulate that there be no new commitments for developing countries. 71 

The Protocol further covers activities like land-use change and forestry sector, such as 

deforestation and reforestation that emit or absorb carbon dioxide from the atmosphere. 

But the implementation of Kyoto Protocol was not an easy task. Therefore after years of 

debate parties agreed to comprehensive rule-book-the Manakech Accord in 200 1-on how 

to implement the Kyoto Protocol. It should be noted that the Kyoto Protocol is annex to 

UNFCCC. 

67 1d 
68 Id 
69 Decisions Adopted by the Conference of Part ies ( 12'" Plenary meeting, I I December 1997) Decision 

IfCP.3 Adoption of the Kyoto Protocol to the UNFCCC 

70 See UN FCCC, Preamble 

7J See the Berlin Mandate (decision adopted at the First Conference of the Parties, 1995), Article 2(b) 
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2.3.2.2 Key Flexible Mechanisms of the Kyoto Protocol 

To make real the commitments entered, the Kyoto Protocol provides new accommodative 

rules called ' flexible mechanisms'. The flexible mechanisms are designed with the view 

to accommodate all participating countries i.e., those developed countries to reduce their 

emission reduction targets domestically and/or elsewhere, whereas, to those with no 

binding commitments to assist them in their sustainable development in enviromnental 

sound mrumer. The following are key elements of the protocol. 

I. Joint implementation among Annex I Parties 

Article 6 of the Kyoto Protocol declares this flexible mechanism. In this mechanism 

emission reductions achieved through individual projects in Annex I countries can be 

credited towards achieving commitments under Article 3, if they can be demonstrated to 

reduce emissions beyond what would have occurred otherwise. Companies (legal 

entities) are allowed to undel1ake such activities. Such joint implementation projects are 

to be supplemental to domestic actions for the purpose of meeting commitments under 

Article 3. 

II. Advancing Commitments of all parties 

Article 10 of the Kyoto Protocol states this general commitment. All parties taking into 

account their common but differentiated responsibilities, shall formulate , implement 

publish and update programs including measures to mitigate, and adapt to, climate 

change, covering energy, industry and transport sectors. Parties should also develop and 

promote modalities for the transfer of enviro!Ul1entally sound technologies. 

III. Financial Resources 

Poor and underdeveloped countries can not di scharge their obligation stated under article 

10. Considering the financial problems article II of the Protocol states Annex I Parties 

(most OECD countries) shall provide financial resources needed by developing country 

Parties for full incremental costs of Article 10 commitments. 
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IV. Clean Development Mechanism. 

The carbon sequestration and storage project ("sinks" or "Land Use, Land use-change 

and forestry or LULUF") is the core of attention for this paper. A clean Development 

Mechanism is established to assist non-Almex I Parties in achieving sustainable 

development. Certified emission reductions achieved through individual projects which 

reduce GHG emissions beyond what would have occurred in the absence of that project, 

can be used by Annex I Parties to help meet part of their commitments in Article 3. 

With the view not to disregard former efforts, CERs achieved between 2000 and 2008 

can also be credited against commitments under the first commitment period (2008-

2012). It is worth to note that a share of proceeds from this certified project activities is to 

be used to assist developing countries vulnerable to the adverse effects of climate change 

to meet costs of adaptation. 

As compared with the other mechanisms there are number of requirements for CDM 

projects than for Joint Implementation and others. The stringent requirements of CDM 

causes higher transaction costs but emission trading may cost zero as there is no need to 

develop a proj ect. 

V. Emission trading among Annex B Parties 

Article 17 of the Protocol provides this opportunity for the developed parties. Parties 

included in Annex B to the Protocol may participate in emissions trading. Any such 

trading shall be supplemental to domestic actions to achieve commitments under Article 

3. As it is provided in the Protocol the highest organ of the Convention COPIMP shall 

define the relevant principles, modalities, rules and guidelines, in particular for 

verification, reporting and accountability. 

Article 12 of the Protocol , which deals on CDM, is the focus of thi s paper. There are 

number of complex issues attached to these mechanisms. To make some points more 
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understandable, m the following section some fundamental issues of CDM 

afforestation/reforestation will be discussed in depth. 

2.3.2.3 General Overview of the CDM 

As stated, "the objectives of the CDM are to assist non-Annex I Parties to achieve 

sustainable development and to contribute to the ultimate objective of the Convention 

while assisting compliance by Annex I Parties"n 

The CDM allows a project to reduce emissions, or possibly to enhance sinks, in a country 

without national commitment to generate certified emission reductions (CERs) equal to 

the reduction achievedD The CDM gives countries and private sector companies the 

opportunity to reduce emissions anywhere in the world-wherever the cost is effective and 

they can then count these reductions towards their own targets.74 Through emission 

reduction projects, the mechanisms could stimulate international investment and provide 

the essential resources for cleaner economic growth in all parts of the world.75 It is said to 

be clean development mechanism, because of the rational that' . .. CDM should assist 

developing countries in reaching some of their economic, social, environmental, and 

sustainable development objectives, such as cleaner air and water, improved land use, 

accompanied by social benefits such as rural development, employment, and poverty 

alleviation and in many cases, reduce dependence on imported fossil fuels. 76 

Though the Kyoto Protocol does not make such distinction, there are energy related 

emission avoiding CDM and LULUF or sink related CDM. The former mechanism may 

72 UNFCCC 1997, Article 12 (2) 

73 Bert Metz ... et, aI., Climate Change 200 1: Mitigation, Contribution of Working Group 1II to the Third 

Assessment Report of the Intergovernmental Panel on Climate Change, (CAMBRIDGE UNIVERSITY 

PRESS)p.426 

74 The Clean Development Mechanism, UNEP Collaborating Center on Energy and Environment Rise 

National Laboratory Roskilde, Derunark, ava ilable at http://www.climnet.org/pubs/unepcdmintro. accessed 

on 04115/2008 p. 7 

75 Id p. 8 

76 Id 
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be cost effective (low cost) and buyers ' interest may be high. The LULUF or sink related 

CDM, rules and procedw-es are cumbersome and the transaction costs are very high. 

Therefore, there is less interest from industrialized world. The main difference between 

sink related CDM and energy related CDM is that "the former one is temporary or it has 

nature of non-permanence i.e. ; carbon stored in biomasses and soil can be re-emitted to 

the atmosphere through decomposition and mineralization, fire, pests etc.,,77 

2.3.2.4 Reaction against Clean Development Mechanism 

In the international sphere there are sharp criticisms against emission trading. It was said, 

the political, economic and social relationship between the north and south is not based 

on genuine ground. It is in this line that Southern governments and critical 

environmentalists had objected CDM by saying that atmospheric assets have given away 

to big polluters. 78 

The market aspect of emission trading assumed to have negative implication. It was said 

"emissions trading encourages corporations sooner or later to treat global warming not as 

a social and environmental problem to be solved but as a business and public relations 

problem to be kept out of ordinary people 's hands and to be managed at the least possible 

relative financial and market loss to themselves. ,,79 

Furthennore, some critics demand structw-al change in the Northern economies and 

contend that in relation to other environmental policy principles, emission trading has 

negative impact. Tn this regard, Jo' Burg Memo observed that "the 'polluter pays' 

principle has been turned into a 'polluter buys' (polluter earns' rather than the polluter 

77 See supra note 27 p.6 

78 • Supra note I, p. 86 
79 . Ibid p. 89 
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pays principle) his way out principle and decarbonisation will not really take place in this 

manner, since the resource base of Northern economies is not being restructured."so 

The ownership of carbon is also another controversial issue. In this regard , initially India 

belated, quixotic 1999 demand for assurances that the Kyoto Protocol 'has not created 

any asset, goods or commodity for exchange.81 The other exciting condition observed is: 

plantation owners in New Zealand joined battle with the govenm1ent in 2003 over who 

owns the carbon in 200,000 hectares of trees planted after 1989, which are eligible under 

Kyoto Protocol to count as carbon sinks that soak up the country's industrial emissions. s2 

The other criticism to be cited at length is Sathaye's opinion: 

Jayant Sathaye of the US's Lawrence Bekeley National laboratory once observed 

breezily that anxieties about rich cleansing their emissions by taking over the 

poor's land for forestry projects could be believed simply by 'ensuring that the 

title to the land is separated from the title to carbon. This reality is not simple. 

First, most plantations that are candidates for carbon finance are already in the 

hands of powerful corporation or state bureaucracies. Many of these 

corporations or bureaucracies are already embroiled in conflict with local people 

over their takeover of local land and water. Second, land whose area and soil 

carbon has been signed over to a utility is going to be less able to provide 

livelihood goods to local people. Since, under the CDM, the land in question lies 

in the South, carbon plantation projects are likely to magnifY existing North-South 

inequalities. 83 

Some other scholars point out policy consideration of the concerned countries and 

suggest avoidance of large emissions. In this regard, Hermann Ott and Wolgang Sachs 

point out, 'a country which, for reasons of equity, promotes biodiversity habitats, 

80 . Wolf Ganga Saches et aI. , The lo'Burg Memo, Heinrich Boll Foundation, Berlin, (2002), p. 38 in 
Carbon Trading Critical Conversation, P. 117 
8J . UNFCCC, Document FCCC/SBI1999/8, 149 f. in Carbon Trading Critical Conversat ion, P. 86 
82 . Ibid P. 127 
83 . Ibid P. 27 
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resource light- productions, livelihood agriculture or the institution of community rights 

may not own, or be able to sell , carbon credits for doing S084 

There are number of sharp criticisms, but these are to mention some. Though there are 

objections, the UNFCCC and its Kyoto Protocol had come into force. The debate is there 

but the real carbon market is boosting in different corners of the world. Hundreds of 

project ideas are developed and regi stered by host countries and submitted to EB for 

registration. Of these India accounts 294 projects, China 133, Brazil 113 , Mexico 97; and 

from African countries South Africa accounts 12, Morocco 3, Egypt 3, Uganda I project 

and the like85 

2.3.2.5 Requirements Attached to the CDM 

The Kyoto Protocol sets certain requirements /conditions/ to involve in the CDMs. The 

project designed to secure CERs must meet some standards. As speJt out under article 12, 

the project must be approved by all parties involved, meet the standards of sustainable 

development of the host country, must result in real , measurable and long terms of 

climate change mitigation. The CERs must also be additional to any that would have 

occurred without the project. 

There are other requirements for countries to be eligible to participate in the CDMs. 

Generally speaking the requirements could be categorized into two: the general and 

special requirements. The first types of requirements apply to all parties without taking 

into consideration their economic backgrounds into account. Under this category there 

are three requirements. They are: i), Voluntary participation of parties in the CDM, ii) 

Designation of National CDM Authority and iii), the Ratification of the Kyoto Protocol.86 

". Hennann Ott and Wolfgang Sachs, ' Ethical Aspects of Em issions Trading', Wuppertals Papers No. 110, 
Wuppertal Institute Fur Kilima, Umwelt, Energie, Wupeita, (2000), In Carbon Critical Conversalion, P. 
171 
85 . www. cdm. Unfccc. Int-Status: Accesse on 27/ 11 /2007 
86 Decision 17/CP.7 Modalities and Procedures for a Clean Development Mechanism, as defined in Article 

12 of the Kyoto Protocol , Annex F Para. 28-30 
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The second types of requirements are special for those characterized as Annex I with the 

commitment stated under in AIUlex B. These includes: the assigned amount has to be 

calculated and recorded in accordance with COP decisions;87 put in place national system 

for the estimation of anthropogenic emissions by source and anthropogenic removals by 

sinks of all GHG;88 put in place national registry in accordance with Article 7, paragraph 

4;89 submitted armually the most recent required inventorlO and submits the 

supplementary information on assigned amount in accordance with the modalities set. 

The aforementioned conditions are conditions for countries to participate in the CDM. 

But for a celiain CDM project to be eligible it must also meet the technical and legal 

standards set and elaborated in Article 12 of the Kyoto Protocol and as well in the 

Marrakesh Accord. 

I. Ratification of Kyoto Protocol 

Article 25 of the protocol states twofold requirements for the coming into effect of the 

Protocol i.e.; number of parties plus total carbon dioxide they release. It reads: 

This Protocol shall enter into jorce on the ninetieth day after the date on which 

not less than 55 parties to the Convention, incorporating Parties included in 

Annex I which accounted in total for at least 55 per cent of the total carbon 

dioxide emissions for 1990 of the Parties included in Annex 1, have deposited 

their instruments of ratification, acceptance, approval or accession. 

This article shows that 1990 is the base year and the aim of reduction commitment is to 

bring the GHG emissions to the level that existed in 1990. For the Protocol to come into 

force has two fold requirements i.e.; (55% of parties including Armex I and 55% of total 

carbon emission envisaged in 1990 must commensurate) 

87 Id para. 3 1 (b) 

88 Id para. 3 1(c) 

89 Id para. 3 1 (d) 
90Id para. 31 (e) 
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It is a conventional practice that sovereign states must make sure their agreement to be 

bound by the international instruments. The way they adhere to international agreements 

may vary depending on the national regulatory systems. Thus ratific~ation of the Kyoto _ 

. .\~ 
Protocol to UNFCCC is cardinal requirement to participate in the COM. ~ 

~... . -itt' 
.... t> . . ,,&>' ' ~f\\~e.. C·-. 

~\,I' " 
II. Designation of National AuthoritylDNAJ . " -:'. II \ 0 1) \' . , ---

It is not only ratification of the Kyoto Protocol but al so setting up of ~~~!e!lrN 

Authority IDNA! accountable for the COM activity is a mandatory requirement for all 

developing countries aspiring to participate in the COM. As the Marrakesh Accord 

shows, the DNA has a lot of responsibilities to carryon. It is this authority that is 

authorized to ensure that the participation in the COM is voluntary, confirm that the 

projects proposed will contribute to the sustainable development of the country and will 

resu lt in real and measurable benefits to mitigate the climate change. 

On the basis of the countries demand for the COM the DNA may draw up national 

policies on COM, strategies, guidelines, approval processes and procedures. For the poor 

developing cuuntries meeting these requirements could be burdensome. Support in the 

form of capacity building could be supplied to this effect. 

III. Voluntary Participation 

This is the other requirement essential to participate in the COM activities. Decision 

17/CP.7 paragraph 28 states this. Further more, paragraph 40(a) of this Decision 17/CP.7 

states that the Operational Entity (OE) shall: 

Prior to the submission of the validation report to the executive board, have 

received from the project participants written approval of voluntary participation 

Fom the designated national authority of each Party involved, including 

confirmation by the host party that the project activity assists it in achieving 

sustainable development. 

Therefore, the DNA is responsible to issue written confirmation that participation is 

vo luntary. This activity is giving a kind of authorization to pru1icipate in the project. To 
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secure this authorization it seems that information on voluntariness of the stakeholders 

has to be collected from the grass-root level as well. In effect this confirmation makes the 

authorizing designated body responsible for the fulfillment of its obligations under the 

Kyoto Protocol and shall ensure such participation is consistent with the Marrakesh 

Accord and its annex 91 

2.3.2.6 Issues Related to the Implementation of CDM 

There are numerous issues related to the CDM. The CDM established by the Kyoto 

protocol merits special focus for number of reasons. First, it is a means by which nations 

that have not yet adopted legally binding emissions limits may participate in the climate 

protection activities of the Protocol. 92 Second, the absence of emission limits for CDM 

host nations necessitates special attention when designing rules to assure the 

environmental integrity of CDM-origin emissions reductions.93 Thirdly, there are number 

of technical and legal hurdles must be overcome if CDM projects may being earning 

tradable reduction.94 

I. Project Eligibility 

What kind of projects are eligible to CDM is point of discussion here. It is not only the 

sink projects (Afforestation/Reforestation) eligible to CDM but also Annex A of the 

Kyoto Protocol provides lists of eligible projects. These are: end-use energy efficiency 

improvements; supply-side energy improvements; renewable energy; fuel switching; 

agriculture (reduction of CH4 and N20 emissions); and industrial processes (C02 from 

Cement etc., HFCs, PFCs, SF6).95 

Marrakesh Accord puts limitation in the application of the afforestation and reforestation 

projects. Hence, the eligibility of land use land-use change and forestry (LULUCF) 

91 Decision 17/CP.7 Paragraph 33 

92 Annie Petsonk, Daniel J. Dudek and Joseph Goffinan, Policy: Market mechanisms & Global Climate 

Change, An Analysis of Policy Instruments Pew Center, (1998) p. 24 

9l .ld 
94 Id 
95 Armex A of the Kyoto Protocol 
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project activities under the CDM is limited to afforestation and reforestation and for the 

first commitment period (2008-2012), the total of additions to a party 's assigned amount 

resulting from eligible LULUCF project activities under the CDM shall not exceed 1 % of 

base year emissions of that party, times five or for each year.,,96 The Marrakesh Accord 

further provides green light that LULUCF under the CDM in the future commitment 

periods shall be decided as part of the negotiations on the second commitment period. 

II. Contribution to the Sustainable Development 

The concept sustainable development came to picture in the international environmental 

policy circles by the Brundtland Report.97 It is defined in the Brundtland Commission as 

"development that meets the needs of the present without compromising the ability of the 

future generations to meet their own needs. 98 

Of course the concept is composed of different components. In this regard the term 

development has a lot to do with economics. Hence the 'economists distinguish between 

four main components of the resource base: natural capital, reproducible capital, human 

capital and social capital.99 In this construction, development is sustainable if some 

aggregate index across all forms of capital is non-decreasing. 100 

Scholars have characterized that some approaches are strong while others are weak in 

terms of sustainability. The strong sustainability approach holds that different types of 

capital are not necessarily substitutable, so that sustainability requires the maintenance of 

a fixed or minimum stock of each component of natural capital. Under this notion, any 

development path that leads to an overall diminishment in the stock of natural capital 

96 Modalities and Procedures for a Clean Development Mechanism as defined in Article 12 of the Kyoto 

Protocol, Decision 17/CP.7 Para 7 (a) and (b) 

97 Report of the World Commission on Environment and Development (WCED) (the Brundtland Report), 

Our Common Future (1987), 43). 

98. ibid p. 8 

99. See supra note 73 p.94 
100 Id 
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fails to be sustainable even if other forms of capital increases. 101 The second approach 

asserts that the different fOnTIS of capital can substitute for one another to some degree. 

The substitutability of different types of capital implies that the preservation of natural 

capital in particular, is crucial. The second approach is consistent with the idea that some 

loss of climate capital could be consistent with sustainabi lity if increase in other forms of 

capital could compensate for the IOSS .1 02 

As Philippe Sands noted, the concept 'sustainable development' has four recurring legal 

elements in the international arena: 

1. the need to preserve natural resources for the benefit of future generations 

(the principle of intergenerational equity); 

2. the aim of exploiting natural resources in manner which is 'sustainable ', or 

'prudent', or 'rational ', or 'wise or 'appropriate ' (the principle of 

sustainable use); 

3. the 'equitable use of natural resources, which implies that use by one state 

take account of the needs of other states (the principle of equitable use, or 

intragenerational equity); and 

4. the need to ensure that environmental considerations are integrated into 

economic and other development plans, programs and projects, and that 

development needs are taken into account in applying environmental 

objectives (the principle of integration/OJ 

International community tried to define sustainable development in a more concrete 

manner at different times. Aliicle 33 of the Lome Convention combines the definition in 

one paragraph. In one way or the other the approached used to define sustainable 

development may vary but conveys the same meaning. There was hot debate on CDMs 

contribution to sustainable development in MalTakesh Accord. Pruiicuiariy, host 

countries have been concerned about their sovereignty and considered it as intrusion in 

101 Id 
10' Id 
I"'. Supra note 4 p. 253 
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their intemal affairs if sustainable development is defined by extemal body.l o4 Therefore, 

this led the phrase sustainable development undefined and it is the mandate of the host 

country to determine whether the proposed project is sustainable or not on the basis of its 

national policy instruments. 

III. Baseline IAdditionalityl 

One of the critical aspects of the CDM project is the baseline scenario or additionality. 

Article 12 (5) (c) of the Kyoto Protocol reads: " [rJeductions in emissions that are 

additional to any that would occur in the absence of the certified project activity." The 

greatest and most critical challenge to the CDM is the formulation of the guidelines for 

project baselines-that is, for determining what would have occurred in the absence of the 

project, and for measuring actual emissions performance against that base line. 105 

Decision 19/CP.9, paragraph 18 stipulates that: 

"an afforestation or reforestation project activity under the CDM is additional if 

the actual net greenhouse gas removal by sinks are increased above the sum of 

the changes in carbon stocks in the carbon pools within the project boundary that 

would have occurred in the absence of the registered CDM afforestarion or 

reforestation project activity. " 

The project participant must show that the additionality of the project in the project 

design document (PDD). The baseline from which this additionality is measured must be 

properly described in the PDD. The baseline scenario represents the GHG emissions that 

would have occurred in the absence of the project. I06 The main issue for the 

envirorunental integrity of the CDM project is the additionality of emission reductions or 

removal by sink. 

104 UFCCC, Report of the Conference of Parties Serving as the Meeting of Parties to the Kyoto Protocol on 

its Second Session, held at Nairobi from 6 to 17 November 2006, FCCC/KP/CMP/2006/1 OIAdd. I 

http ://unfccc.intiresource/docsI2006/cmp2/engl IOaO I.pdf accessed March 26/2008 

105 See supra note 92 p. 25 
106 Christina Voigt, Is the Clean Development Mechani sm Sustainab le? Some Critical Aspects, available 

on http: //ssm.com/abstruct= 11 45262 Accessed on 03 / 10/2008. 
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IV. Leakage 

Leakage is also closely related wi th additonality requirement. It aims to detect if there is 

any increase of emission some where else by the project activity underway as COM and 

then adjust for net changes in GHG. Specially, if COM activities in one country in effect 

'cause' economic shifts to other emissions- increasing activities in that country or in 

another country lacking a legally binding emissions limit, the emissions reductions 

ostensibly gained by the investment or project could be extinguished. IO
? This means that a 

project must calculate all GHG emissions under the control of the project participants that 

are significant and reasonably attributable to the project activity. To determine leakage 

effecti ve ly the project boundaries and emissions under the control of the project 

participant must be determined or defined. 

2.3.2.7 Responsible Organs under the CDM 

There are three different organs establi shed under the COM regl,uv ... . 

COP/MOP, EB, and DOE. Of these organs COP/MOP is a decisive organ 

several important activities. For more clarity we shall see the function of each organ in 

the following section. 

I. Conference of Parties as Meeting of Parties (COPIMOP) 

Conference of Parties as Meeting of Parties to this Protocol is a decisive body in the 

implementation of the CDM. l08 The COM is subject to the authority and guidance of the 

COP serving as meeting of the Parties. 109 Parties to the Kyoto Protocol are members to 

COP/MOP and non-members and UN Agencies and International Atomic Energy Agency 

have observer status. 

Article 13 of the Protocol li sts the functions of the COPIMOP i.e. , pass decisions 

necessary to promote effective implementation of the protocol, assess overall measures, 

107. See supra note 92 p. 26 

lOS . UNFCCC Article 13 (I ) 

109 . Id Arliele 12 (4) 
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periodically examine obligations, facilitate the exchange of information, make 

recommendation in any matter necessary, seek to mobilize financial resource, establish 

subsidiary bodies necessary, are to mention some.I IO Tlus body is also authorized to 

define the relevant principles, modalities, rules and guidelines in particular for 

verification, repOliing and accountability for emission trading l ll for the flexible 

mechanism adopted in the protocol. 

Article 12 (3) (b) of the Kyoto Protocol further states that " [pJarties included in Annex 1 

may use the CERs accruing from the CDM project activities to contribute to compliance 

with part of their quantified emission limitations and reduction conunitments under 

Article 3, as determined by the COP serving as meeting of the Parties to thi s protocol. 

Therefore, COP as meeting of Parties is a decisive body to assure compliance, accredit 

the contribution to compliance, and approve CERs. It is this approval that allows the 

Arl11ex 1 Parties to count the CERs against their targets for the commitment period. 

II. Executive Board (EB) 

This is a supervisory organ for CDMs activity. The EB shall supervise the CDM, under 

the authority and guidance of the COP/MOP, and be fully accountable to the 

COP/MOP. I 12 The composition of the EB is: "one member from each of the five UN 

regional groups (Africa, Asia, Latin America and the Caribbean, Central and Eastem 

Europe, and OECD), two other members from the Parties included in Annex 1, two other 

members from Pariies not included in AlUlex 1, and one representative of the small island 

developing States, taking into account the CWTent practice in the Bureau of COP.,,113 

EB has number of functions; inter alia, it can make recommendations to the COP/MOP 

on further modalities arld procedures, amendments, approve new methodologies, review 

11 0 Id Article 12 (5) and Article 13 (4) a to j 
III Id Article 3 (4) and Article 17 
II'. Decision 17/CP.7, Modalities and Procedures for a CDM as defined in Article 12 of the Kyoto Protocol 

Annex C (5) 

II '. Id Annex C (7) 
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provlSlons, accredit operational entities, report on regional CDM projects, publicize 

infomlation, develop approval and maintain CDM registry, and also carry out any 

relevant function. I 14 The decision of the EB shall be taken by consensus, if not possible 

to reach agreement decision shall be taken by three-fourths majority of the members 

present and voting at the meeting. 11 5 The Secretariat established by the UNFCCC serves 

as secretariat to the EB. 

III. Designated Operational Entity /DOE/ 

A process of independent review for the certification of emission reduction achieved is 

necessary for credibility of the CDM. As provided under Article 12 (4) of the Protocol, 

apart from EB the Protocol provides establishment of an independent operational entity. 

The emission reductions must represent real, measurable, and long-tenm benefit related to 

the mitigation of climate change and be certified by the designated independent 

operational entities /DOE/. 

The DOE is an independent responsible body to certify the emission reductions resulting 

from each CDM proj ect activities. Article 12 (5) of the Protocol further states that the 

DOE is to be designated by the COP/MOP to this protocol and authorized to certify 

emission reductions resulting from CDM activities. 

The EB has authority to recommend the appropriate DOE to COP/MOP for accreditation. 

For EB to select the appropriate DOE there are standards to be observed. Standards inter 

alia, require: legal entity, have sufficient number of competent expe11ise staffs to the rules 

and modalities of CDM, financial stability and the like116 The Appendix A further states 

that if any Entity applies to act as DOE it must produce documents on credibility, 

declaration of the entities involvement in CDM project activities, if any, demonstrate that 

no conflict of interest, and shall not have pending any judicial process for malpractice, 

fraud and/or other function incompatible with its function as DOE. 

114. Id Annex C (a to P) 
IIsld Annex C ( 15) 
116 ld Appendix A paragraph I and 2 
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, 

The DOE has number of functions to carryon. It shall inter alia; validate proposed CDM 

project activity; verify and certify reductions in anthropogenic emissions by sources of 

GHGs; and comply with applicable laws of the Parties hosting CDM project activities 

when carrying out its functions ... 117 It should be note that this body is an external body to 

be accredited by the joint action of EB and COP/MOP on the basis of standards set. 

Though it is external body it acts within the rules and working procedures developed by 

the COP/MOP for the CDM project activity. 

2.3.2.8 Steps in the CDM Project Activity 

There are number of rules and steps formulated by the COP/MOP and the EB for CDM. 

About eight basics steps are fonnulated for CDM project cycle. These are: Project design 

and formulation, national approval, validation, registration, monitoring, verification, 

certification and issuance of CERs, 

I. Project Design and Formulation 

This is the first step in CDM project cycle. The parties to the project are required to 

submit information on their proposed CDM AIR project activity using the Project Design 

Document /PDD/ for afforestation and reforestation project activity, which has been 

developed by the EB.118 Under this step number of issues such as assessment of legal, 

social and economic aspects will conducted. 

II. National Approval 

This is the step where national appropriate organ involves in evaluating the CDM project. 

States wishing to participate in the CDM must designate a National Authority to evaluate 

and approve the projects, and serve as a point of contact. The DNA before issuing written 

confirmation of the voluntary participation in the project evaluates the description of the 

project, baseline methodology, time line and crediting period, monitoring methodology 

and plan, calculation of GHG emission by source, statement of environmental impact and 

"' Id Annex E paragraph 27 
"' See supra note 27 p. 9 
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stakeholders comment. I 19 To conduct this evaluation the host country shall have some 

gu idelines for sustainable development. Then after, letter that approves the project will 

assist the host country in achieving sustainable development could be issued. 

III. Validation 

Validation or review of the project design document is conducted by the DOE. CDM N R 

project document will be submitted to the DOE and on the basis of the guide line 

developed it "evaluates whether correct methodology applied and consistency of the PDD 

(Appendix B Marrakesh Ministerial DecIaration)1 2oobserved. It is a process of 

independent evaluation of a project activity by DOE.1 21 

IV. Registration 

If the CDM project is validated by the DOE it will forward to the EB fo r formal 

registration. Thus, "[rJegistration is the formal acceptance by the EB of a validated 

project as a CDM project activity. 122 Registration is the prerequisite for the verification, 

certification and issuance of CERs related to that project activity.12l 

V. Monitoring 

Monitoring the project activity according to the PDD is the responsibility of the project 

participants. Hence, the project participants shall include, as part of the PDD, a 

monitoring plan that provides for : data necessary for estimating or measunng 

anthropogenic emiSSIOns; baseline of anthropogenic elll1 SSlOn; and increased 

anthropogenic emissions by source of GHG occurring within the project boundary during 

the crediting period. 124 The result of monitoring report is essential to the DOE for 

119. See Supra note 15 

120 Report of the COP on its Seventh Session, held at Marrakesh, FCCC/CPI2001 / 13/Add.2: Available 

http://unfccc.intiresource/docs/cop711 3aO I.pdf. Vis ited on 03/ 10/2008 

12 1. ibid Annex G paragraph 35 

122 ibid Annex G paragraph 36 

123 ld 

124. ibid Annex H paragraph 53ff 
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verification work to be conducted. Therefore, [iJn between verification period, project 

pmticipants are expected to monitor the proj ect in accordance with the monitoring plml 

that is submitted with the PDD.125 

VI. Verification 

Verification is the periodic independent review and ex post determination by the DOE of 

the monitored reductions in anthropogenic emissions by sources of GHG that have 

occurred as a result of a registered CDM project activity during the verification period. 126 

A CDM AIR project generates either temporary CERs (tCERs) or long-teml CERs 

(lCERs) on the basis of the project type. Verification processes designed specifically, to 

measure and audit the carbon component. Thus, "every five years, the DOE will conduct 

a review of the monitored variations in not anthropogenic GHG removals by sinks that 

have occurred as a result of the CDM AIR project activity since the last verification if it 

is ICERs and/or since the project stmt if it is tCERs. 127 

VII. Certification 

Certification is the written assurMce by the DOE that, during a specified period, a project 

activity achieved the reductions in anthropogenic emissions. 128 The certification report 

wi ll be the basis of the amount of CERs to be issued by the CDM registry or "constitute a 

request for issuance to the EB of CERs equal to the verified amount reductions of 

GHG.,, 129 As the task of DOE is diverse " [tJwo different DOEs are expected to conduct 

the validation on the one hand and the verification and celtification on the other. 130 In the 

Small Scale CDM AIR however, the project proponents may use the smne DOE for 

validation, veri fication and certification.l3l Therefore, certification is prerequisite for the 

issuance ofCERs ofGHG. 

125, See supra note 27 p.IO 
126. See supra note 120 Annex I paragraph 6 1 
127. See supra note 27 p. II 
I ". See supra note 120 Annex I paragraph 61 
129 . ibid Annex I paragraph 64 
130 See supra note 27 p.1 I 
131 .Id 

46 



VIII. Issuance of CERs 

Upon being instructed by the executive board to issue CERs for a CDM project activity, 

the CDM registry administrator, working under the authority of the EB, shall , promptly, 

issue the specified quantity of CERs into the pending account of the executive board in 

the CDM registry. 132 Unless a party involved in the CDM project activity or at least three 

members of the EB requests a review within 15 days after the date of receipt of the 

request for issuance, the EB will instruct issuance of CDM registry to issue the CERs.133 

It should be noted that all the aforementioned steps are very important for carbon 

purchase agreement that could be signed between the seller and buyer. 

2.3.2.9 Land Use, Land-use Change and ForestrylLULUCFI in 

the context of CDMI 

Initially there was unce11ainty about the meanlllg of terms like forest, afforestation, 

reforestation and deforestation. United Nations Food and Agricultural Organization 

IFAOI initiated discussion to use FAOs definition to avoid the ambiguity. But latter on 

for the land lise, land-use change and forestry activities under article 3, paragraphs 3 and 

4 of the Kyoto Protocol; the Marrakesh Accord defines forest, afforestation, reforestation, 

re-vegetation and forest management. 

At this juncture it is proper to cite Annex A of the Marrakesh accord at length. 

"Forest" is a minimum area of land of 0.05-1.0 hectares with tree crown cover 

(or equivalent stocking level) of more than 10-30 per cent with trees with 

potential to reach a minimum height of 2-5 meters at maturity in situ. A forest 

may consist either of closed forest formations where trees of various stories and 

undergrowth cover a high proportion of the ground or open forest. Young natural 

stands and all plantations which have not yet reached a crown density of 10-30 

per cent or tree height of 2-5 meters are included under forest, as are areas 

normally forming part of forest area which are temporarily unstocked as a result 

132 See supra note 120 Annex J paragraph 66 
133 Ibid Paragraph 65 
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of human intervention such as harvesting or natural causes but which are 

expected to revert to forest ; 

"Afforestation" is the direct human-induced conversion of land that has not been 

forested for a period of at least 50 years to forested land through planting, 

seeding and/or the human-induced promotion of natural seeds sources; 

"Reforestation" is the direct human-induced conversion of non -forested land to 

forested land through planting, seeding and/or the human-induced promotion of 

natural seed sources, on land that was forested but that has been converted to 

non-forested land. For the first commitment period, reforestation activities will be 

limited to reforestation occurring on those lands that did not contain forest on 31 

December 1989; 

"Re-vegetation" is a direct human-induced activity to increase carbon stocks on 

sites through the establishment of vegetation that covers minimum area of 0.05 

hectares and does not meet the definitions of afforestation and reforestation 

contained here; and 

"Forest management " is a ~ystem of practices for stewardship and use of forest 

land aimed a/fit/filling relevant ecological (including biological diversity), 

economic and social fill1ctions of the forest in a sustainable manner. 

These definitions are basis for the implementation of CDM AIR project activity. 

Whatever activity takes place as CDM AIR must be compatible with these definitions. 

48 



Chapter Three 

3. Review of Ethiopian Environmental Policies and Laws 

As the supreme law of the land, the Constitution of Federal Democratic Republic of 

Ethiopia (FDRE) incorporates National policy principles and objectives under Chapter 

Three and Chapter Ten. One of these policies and objectives is the environmental policies 

and objectives. Therefore, in this chapter the Constitutional principles, objectives and 

other national laws and policies which have relevance to the CDM project will be 

discussed. CDM AIR project is not only carbon selling; rather it has close linkage with 

other environmental policy issues and the benefit extends to other development related 

issues. It is in this line that different policies and laws will be reviewed to show the 

relationship. 

3.1 The Environmental Policies and Objectives 

of the FDRE Constitution. 

Chapter three of the FDRE Constitution pronounces fundamental rights and freedoms. It 

is in this chapter that environmental rights are declared. Hence, article 44 reads: 

1). All persons have the right to a clean and healthy environment. 

2). All persons who have been displaced or whose livelihoods have been 

adversely affected as a result of State programs have the right to commensurate 

monetary or alternative means of compensation, including relocation with 

adequate State assistance. 

The categorization of the environmental rights under the fundamental rights of the 

citizens envisages, as professor Khushal Vibhute stated' ... countries deep concern for the 

environment.,134 Under article 43 (l) and (3) the right to development, the Constitution 

further provides the fundamental environmental principle which took its present position 

by Brundt Land repmi i.e. ; Sustainable Development. The article reads: 

1)4 Khushal Vibhute, (2008) Environmental Policy and Law of Ethiopia: A Policy Perspective, Journal of 

Ethiopian Law, Vol. XXII No.1 p.76 

49 



J). The people of Ethiopia as a whole, and each Nation, Nationality and People in 

Ethiopia in particular have the right to improved living standards and to 

sustainable development. 

2). All international agreements and relations concluded, established or 

conducted by the State shall protect and ensure Ethiopia 's right to sustainable ~ 

t>\""'" development. _..... _;w 
-;.. 'l'l~~ey- ~ 

.... ..- \\10 "'~. 
<\. • . lIW ~- ~ \ 0 0 By reading the aforementioned two Constitutional provIsIOns it is possible J( ~ , D 

important environmental principles. These principles are: clean and healthy envirorl\ll~~~ 

right to livelihood and sustainable development. If we pick one of these principles, for 

example, sustainable development, it is a fundamental criterion for the CDM project. 

International climate rules require that CDM AIR projects contribute to sustainable 

development in the host country. Not to indulge into sovereign power of countries, 

international community agreed to leave the mandate for the host country to ensure that 

the project helps for the sustainable development of the country. 

Furthermore, as stated, Chapter Ten of the Constitution provides national policy 

principles and objectives. Article 92 provides environmental objectives. It reads: 

J). Government shall endeavor to ensure that all Ethiopians live in a clean and 

healthy environment. 

2). The design and implementation of programs and project of development shall 

not damage or destroy the environment. 

3). People have the right to full consultation and to the expression of views in the 

planning and implementation of environmental policies and projects that affect 

them directly. 

4). Government and citizens shall have the duly to protect the environment. 

The environmental principles and objectives stated under fundamental constitutional 

rights and environmental policy objectives have some thing in common. Hence, the 

constitution imposes obligation on government not to affect the livelihood rights of 

citizens in the name of development, to be vigi lant when signing international agreements 

not to affect the environment, to consult the people in planning and implementing 
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environmental policies, to check any developmental activity on the basis of its 

environmental sustainability and also imposes duty to protect envirolU11ent. 

In this regard question could be raised as what is the relationship of these principles with 

that of the CDM AIR. It should be noted that, the constitutional environmental principles 

and objectives have a lot to do with CDM AIR. If we take sub-article 2 and 3 they 

provide pack of message. As has been discussed the participation in the CDM AIR 

project is voluntary. The implementation of CDM AIR project must not affect the 

envirorunent and the livelihood of the adjacent community and the community must be 

consulted before the implementation of the project and volition must be secured from 

them before commencement. It is not only consultation but also the willingness and 

voluntary participation of the community must be envisaged in reduced doclUnent 

evidencing the agreement. 

3.2 Environmental Policies 

The Conservation Strategy of Ethiopia (CSE) is a holistic document that incorporates 

almost all important environmental concerns. The CSE has fi ve interconnected volumes 

i.e.; Vol. I Natural Resource Base, Vol. II Policy and Strategy, Vol. III Institutional 

Framework, Vol. IV Action Plan and Vol. V Compilation ofInvestment programs. 

The environmental policy of Ethiopia (EPE) is developed from Vol. II of the CSE and is 

required to guide all envirorunent related activities which are undertaken or must be 

undertaken by the Environmental Protection Authority and other sectors. In thi s regard 

question could be raised. What shall come first, policy or strategy? It is accepted notion 

that policy is expected to guide all laws and strategies. But the way Ethiopian 

Conservation Strategy is designed prior to environmental policy is different approach. 

Any ways, it does not make di fference in application of the environmental policies, 

strategies and laws. Therefore, let us see some important issues from the CSE which are 

pertinent to the CDM AIR in a nutshell. 
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3.2.1 Conservation Strategy of Ethiopia (CSE) 

The Conservation Strategy of Ethiopia integrates into a coherent whole all the existing 

and future federal and regional government planning in all sectors that impinge on the 

environment, including agriculture, forestry, wildlife, fisheries, soil , water, minerals, 

energy, urban planning and cultural heritage conservation. Therefore, CDM AIR project 

could be seen as part of conservation strategy for forest regeneration and conservation 

since it is reflected in CSE. It should be noted that Volume II CSE provides the overall 

policy goals, specific policy objectives, key guiding principles and strategies on each 

Sectoral and Cross-sectoral policy objectives, principles and strategies which may have 

direct relationship with CDM. 

3.2.2 The Overall Environmental Policy Goal 

The overall policy goal is: 

to improve and enhance the health and quality of life of all Ethiopians and to 

promote sustainable social and economic development through the sound 

management and use of natural, human-made and cultural resources and the 

environment as a whole so us to meet the needs of the present generation without 

compromising the ability of future generations to meet their own needs. 135 

As the heading implies, the overall policy objective provides the general framework from 

which other specific policies and guiding principles could be drawn. 

Though there is standard model Project Design Document (PDD) for CDM NR, the host 

cOlin tries environmental policy goal must also be observed. As has been discllssed, 

sustainable socio-economic development which is requirement for CDM AIR is 

envisaged in the overall policy goal and due consideration must be given to it. The 

experiences of other countries show that, any socio-economic developmental activity 

conducted within countries must be aware of CDM NR potential in the activity. 

135 Environmental Protection Authority and Mini stry of Economic Development and Cooperat ion, The 

Federa l Democratic Republic of Ethiopia, Environmental Policy (/ 99 7) p.3 
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3.2.3 Specific Environmental Policy Objectives 

The CSE provides nine l36 specific policy objectives to seek. The specific policy 

objectives inter alia, seek to ensure that essenti al ecological processes and li fe support 

systems are sustained , biological diversity is preserved and renewable natural resources 

are used in such a way that their regenerative and productive capabi lities are 

maintained . .. and ensure the empowerment and participation of the people and their 

organizations at all levels in envirorunental management activities. 

Therefore, the project developers and participants in the CDM N R project are expected 

to observe and adhere to these specific policy objectives. As stated, particularly, 

sustaining biological diversity, enhancing and empowering the community to participate 

in the project are mainly expected to make the project sustainab le. 

3.2.4 Key Guiding Principles 

It is stated that key guiding principles are provided to shape all subsequent policy, 

strategy and progran1 formulations and their implementations. Therefore, the EPE 

provides about 19 (a to s) key guiding principles. These principles are provided in such a 

way to guide any project initiation that may have impact on envirorunent. 

The key guiding principles include: acquisition of power by community to make their 

own deci sions on matters that affect their life and envirorunent so that sustainable 

envirorunental and economic production be possible; creating condition that will support 

community and individual resource users to sustainably manage their own envirorunent 

and resources; gender equality in pol icy, program and project design, decision making 

and implementation; assuring social equality in resource use; increased awareness 

creation in resource conservation; recognition of local, regional and international 

envirorunental interdependence. In addition to the sustainable development criteria, CDM 

NR project must be guided by these principles. 

13'. Id pp 3-4 
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In the context of CDM AIR, particularly, enhancing the role of community in decision 

making, creating equal opportunity for women in project participation and protecting 

extinct species are more pertinent. Therefore, CDM AIR project must be guided by these 

principles. 

3.3 Sectoral Environmental Policies 

The key guiding principles of EPE state that integration of sectoral and cross-sectoral 

policies and strategies are very much important to achieve the policy objectives of the 

natural resource and environment. In light of this, EPE provides sectoral environmental 

policies. 

Though the current pill'pose of CDM AIR project is carbon sale, the project is not only 

limited to carbon sale but it has other various benefit. Particularly, in maintaining so il 

fert ility, protection of genetic resources, restoration of biodiversity, and enhancing 

natural resource management. Therefore, the sectoral environmental policies like soil 

husbandry and sustainable agriculture; forest wood land and tree resources protection; 

genetic species and ecosystem biodiversity protection; water resources management have 

direct relation ship with CDM AIR. 

The environmental concerns are interdependent to each other and separation of one from 

the other may not supply full scale of the protection. But to be more focused , areas which 

are very much pertinent to CDM AIR such as, soil fertility and sustainable agriculture; 

climate change; and forest, woodland and tree resource management will be discussed in 

the fo llowing section. 

3.3.1 Soil Husbandry and Sustainable Agriculture Sectoral 

Policies 

The sectoral environmental policies contain number of components and one of them is 

soil husbandry and sustainable agri culture. These policies seek to safeguard the integrity 
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of the soil to protect its physical and biological properties, through management practice 

for the production of crops and livestock. 

Further more it aspire to institute the stall feeding of domesticated animals tlu'ough a 

combination of providing agricultural residues, on-farm produced forage and fodder as 

well as the cutting and carrying of grass and browse from meadows and hill sides in order 

to encourage re-vegetation of grazing lands and the reduction of so il erosion; and to 

develop forestry on the farm, around the homestead and on eroding andlor eroded 

hillsides in order to increase the stock of trees. 

These sectoral policies have direct relationship with CDM N R project, as it encourages 

the re-vegetation of the degraded grazing lands, introduces stall feeding by cutting and 

carrying grass to domesticated animals and thereby reduce soil erosion. 

3.3.2 Forest Woodland and Tree Resources Sectoral Policies 

These policies have direct implication to CDM NR project. Under this sectoral policy 

different interrelated issues are addressed. Concern of community, resource management, 

and introduction of exotic species, sustainable development and other similar issues 

which have direct relation with CDM AIR are provided. 

To mention some; this policy aspIres to recogl1l ze the complementary roles of 

communities, private entrepreneurs and the state in forestry development; to encourages 

all concerned individuals and communities as well as the goverl1lnent to actively involve 

in the planning and implementation of forestry programmes to ensure sustainability, 

minimize cost, and forestall confl ict; and to ensure that forestry development strategies 

integrate the development, management and conservation of forest resources with other 

resources. 

The other policy issues stated are: to ensure that afforestation with exotic species be 

restricted to backyard woodlots, to peri-urban plantations and to plantations for specific 
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industrial and other projects; otherwise until reliable information and knowledge on 

exotic species are available afforestation shall be used local species. 

Furthennore, the policy seeks to adhere to the principle that "sustainable forest 

management" is achieved when social acceptability and economic viabi lity; to pursue 

agricultural and other policies and programs that will reduce pressure on fragi le 

woodland resources and ecosystems; and to promote changes in agricultural and natural 

resource management systems which will limit the need for free grazing of animals in 

protected forest areas; and to find substitutes for construction and fuel wood whenever 

capabilities and other conditions allow, in order to reduce pressure on forest. 

These sectoral policies have a lot to do with CDM AIR. The most pertinent ones stated in 

these policies are restriction on the introduction of exotic species and encouragement of 

afforestation by local species for sustainable forest management. The CDM AIR project 

shall observe this policy direction. 

3.3.3 Atmospheric Pollution and Climate Change Sectoral 

Policies 

It is well known fact that under developed countries like Ethiopia has no commitment for 

reduction of GHG. But these policies are more pertinent to the CDM issue which this 

paper takes for discussion. To mention at length, these policies seek to promote a climate 

monitoring program as the country is highly sensitive to climate variability; and to 

recognize that Ethiopia's environmental and long term economic interest and its energy 

prospect coincide with the need to minimize atmospheric inputs of greenhouse gases as it 

has a large potential for harnessing hydro-geothermal and solar energy, non of which 

produce pollutant gases in significant amounts and to develop its energy sector 

accordingly. 
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In this regard it should be noted that other industrialized countries may use this policy 

opportwlity to involve in COM project development to meet their reduction 

commitments. PaJiicularly, in the energy sector to generate hydro-power which could be 

potential area for COM even though it is not the objective of this paper. 

Further more these policies aspire to maxImIze the standing biomass in the country 

through a combination of reforestation, agro-forestry, the rehabilitation of degraded 

areas, re-vegetation of the land and the control of free range grazing in the highlands and 

to seek financial support for these from industrialized countries for offsetting their carbon 

dioxide emission. Hence, these policies open COM AIR as investment opportunity for 

industrialized countries to meet their commitment of GHG reduction. 

3.3.4 Energy Resource Policies 

The energy policies have a lot to do with the climate chaIlge and COM AIR. Our 

domestic energy consumption is mainly dependent on fuel wood. This in turn causes 

great environmental damage to the local flora. In the COM AIR project area, domestic 

fuel consumption is potential threat for the sustainahility ofthe project. 

Therefore, these policies aspire to promote the development of renewable energy sources 

aIld reduce the use of fossil fuel energy resources both for ensuring sustainability aIld for 

protecting the environment, as well as for their continuation into the future; and focus 

extension programs on fann aIld homestead tree planting to ensure that each homestead 

grows enough trees to satisfy its wood requirements. 

Hence, the communities' satisfaction of domestic fuel consunlption from homestead 

grown trees has big advantage for COM AIR project sustainabi lity in reducing the threat 

to the re-generated forest. 
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3.4 Cross-Sectoral Environmental Policies 

Part IV of the EPE deals on the cross-sectoral policies. In the cross-sectoral policies 

population; community participation; tenure and access rights to land and natural 

resources; land use plan; social and gender issues; environmental economIcs; 

environmental information system; environmental research; environmental impact 

assessment; and environmental education and awareness are dealt. Of the cross-sectoral 

policies the more pertinent ones to CDM NR project will be di scussed in the following 

section. 

3.4.1 Community Participation 

Enviromnental protection and conservation requires participatory approach. CDM N R 

project requires inclusive community participation for its sustainability. In this regard the 

policy document seeks to ensure that all phases of environmental and resource 

development and management, from project conception to planning and implementation 

to monitoring and evaluation are undertaken based on the decisions of the resource user; 

to develop effective methods of popular participation in the plalming and implementation 

of environmental and resource use and management of projects and programs. 

In line with cOlllmunity participation the policy document further aspires that through 

training and financial support local cOlllmunity be empowered for decision making and 

also aims to authorize all levels of organization to rai se funds locally from the use of 

natural resources to fund the development, management and sustainable use of those 

resources. Community participation in an inclusive and more transparent way is 

consistent with the objectives of the CDM in general and CDM N R in particular. This 

policy must also be observed at any level of proj ect development and implementation. 

3.4.2 Tenure and Access Rights to Land and Natural Resources 

Resources are scares. Access to land and natural resource is potential conflict area where 

problems could ari se. CDM N R project has special character to restri ct the access right 

of the community to the project area. The policies guarantee the right of user of land to 
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uninterrupted access to it and to renewable natural resources such as trees, water, wildlife 

and grazing on it; and recognize and protect wherever possible the customary rights of 

access to and use of land and natural resources which are constitutionally acceptable, 

socially equitable and are preferred by local communities. 

Appropriate measure must be provided to ensure the rights of the local community when 

their right is restricted from access to nearby communal land or natural resource. In this 

regard the prospective carbon sale benefit that could commensurate the current restriction 

must be inculcated in the minds of the community through training. 

3.5 Policies and Laws Relevant to CDM AIR 

As has been stated, CDM NR is one of the flexible mechanisms adopted in the Kyoto 

Protocol to meet the emission reduction targets of the industrialized countries by 

investing in afforestation and reforestation of carbon sinks in developing countries. By its 

very nature CDM AIR project touches upon different environmental issues related to it. 

Because of the very nature of CDM NR, in the above headings different environmental 

policies and their relationship with COM NR project are discussed. To be more precise, 

the implementation CDM NR project mainly interconnected with the laws related to land 

and forest. Though some of the environmental policy issues are addressed in the above 

section, in the following part particularly, the writer opted to discuss policies and laws 

related to land and forest. 

3.5.1 Rural Land Policies and Laws 

Rural land policy was drafted by the Ministry of Agriculture and Rural Development 

(MoARD) but it was commented by the top policy makers that Agricultural Development 

Led Industrial Policy (AD LIP) which incorporates land issue suffice to address the policy 

concerns of land. Il7 Hence, for the time being the draft policy is put aside. So in the 

following part in a nutshell discussion of constitutional provision pertaining to land 

137 Interview with Ato Ahmed Nassir Ahmed, State Minister, Min istry of Agriculture and Rural 

Development Natural Resources Sector, 15/1 0/2008 
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policy and other Federal and Regional laws regulating land and its expropriation will be 

dealt. 

3.5.1.1 The FDRE Constitution 

From the constitutional provisions Article 40 provides the fundamental basis of the land 

policy of the country. The constitution defines land as common property of the Nations 

Nationalities and Peoples of Ethiopia and assert that every Ethiopian peasant has right to 

obtain land without payment. As defined in the constitution, land is common propelty of 

the people of Ethiopia but administered by the State on behalf of the people and can not 

be subjected to sale or to any other means of exchange. This shows that peasant farmers 

possessing land have use right over their possession. 

The Constitution further enVIsage that, apart from sale and/or use as a means of 

exchange, peasants have right to hold land for unlimited time, to transfer, lease and 

compensation for the properties he/she developed on the land in the event of 

expropriation. The Constitution of Southern Nations Nationalities and Peoples Regional 

State (SNNPRS)I38 on the similar token reiterate the same rights and obligations 

pertaining to land. As the constitutions share common ideas no need of duplication. 

3.5.1.2 Land Policy 

In addition to the Constitutional provIsIons of FDRE, Rural Development Policies, 

Strategies and Techniques provide detail policy grounds and justifications for the land 

holding system. It states that FDRE land Policies that the constitutional provision 

provides can not be perceived for granted. And it goes on to say that State ownership of 

land means that "state has right to allocate land free of charge to peasants who want to 

till, right for the redistribution of land when need ari ses, right to allocate land not in the 

possession of peasants for investors and/or to other purposes on the basis of lease" and 

138 Revised Constitution, (200 I), of the Southern Nations Nationalities and Peoples Regional State, Debub 

Negarel Gazelta, Proc. 35/200 I 
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compensation for the possessor of the land in the event of expropriation for public 

interest. (Emphasis added; translation is my own) 139 

The po licy document further provides justification for the redistribution of land. Periodic 

redistribution of land has objective to allocate land for youth who were not part in the 

former distribution of land.14o To guarantee the usufruct right of peasant, issuance of 

certificate as one means is stated. To use land efficiently, the po licy characterizes land 

and discourages plough of sloppy lands and encourages covering it with forest and also 

protection of existing forests that may generate high income to the local community. 141 

The closer reading of the policy statement shows that land policy has potential 

connotation to promote CDM AIR projects. This is because it di scourages plough of 

sloppy lands and encourages re-generation with forest to get high income. The 

HumbolDamote project site selected for the CDM AIR project is sloppy hillside and 

corresponds with the policy objectives. In the last statement, the policy document aspire 

enactment of comprehensive policy, regulation and institutional aITangements for the 

realization of the objective. 

3.5.1.3 Federal Land Proclamation 

Federal Proclamation pertaining to land initially enacted by Federal Government Rural 

Land Administration Proclamation No.8911997, this has been replaced by a Rural Land 

Administration and Land Use Proclamation No.456/2005. On the same day with 

preceding number, Expropriation of Landholdings for Public Purposes and Payment of 

Compensation Proclamation No. 455/2005 enacted by the federal government. 

Rural Land Administration and Land Use Proclamation inter alia states, acquisition and 

use of rural land by peasants, pastoralists and community in general. The size of holding 

"9 The FDRE Rural Development Policies, Strategies and Techn iques, Ministry of Informati on, (Press and 

Audiovisual Department), (2001) pp. 67-68) 

140 'b'd 82 . I I p. 
141 ib id p.92 
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and duration of holding is left for the determination of respective regional land 

administration laws. To guarantee the security of holding rights, article 6 (3) of the 

proclamation entitles the holder of rural land to get holding certificate prepared by the 

competent authority. Futther more article 9 talks about redistribution of rural land and 

3lticle 10 states obligation of rurall311d users. 

Procl31nation which declares expropriation of land for public purpose defines what pubic 

purpose is 3l1d kind of compensation may be paid. But is does not define what property is 

to warrant compensation. It says payment to be made in cash or in both to a person for his 

property situated on his expropriated l3l1dholding. Article 10 of this proclamation states 

valuation of property by the expert committee designated by the woreda administration. 

Forest as carbon sinks, how to be treated is point of discussion in our later chapter. 

3.5.1.4 Regional Land Proclamation 

The FDRE Constitution states that Regional States are responsible 'to administer l3l1d 

3l1d other natural resources in accordance with Federal Laws. ' 142 This connotes that any 

law promulgated by the Regional State shall meet the terms of the Federal laws. It is 

inline with this that the SNNPRS has enacted Land Administration and Use Proclamation 

No.53/2003 which has been replaced by Proclamation No.11O/2007 and Rural Land 

Administration 3l1d Use Regulation No.66/2007. 

The procl3lllation recognizes three types of land holding i.e; private, communal and State 

holding. It also provides that holding rights could be recognized by issuing certificate of 

holding. Atticle 5 of the proclamation states the right to hold and use rural land. Under 

sub article 10 it specifically reserves the right of getting land for communal use of 

peasant, semi pastoralist and pastoralist that is for grazing, social and cultural affairs and 

religion purposes. But sub article 4 states the right of rural youth to get and use land 

which is possessed by the community or government. In the similar token 3lticle 9 sub 4 

states land under the community or governnlent possession could be reallocated for 

landless rural use. 

14'. FDRE Constitution, Art 52 (2) (d) 
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Article 13 states land use planning and proper use of sloppy, gully and wetlands. It is 

under this article that community rights are broadly stated. 

Rural Land Administration and Use Regulation provides similar rights and in a more 

detail manner. Issue pertinent to this paper is stated under article 13 sub article 6(A). The 

provision states: "with the participation of the community, efforts shall be made in order 

to utilize properly communal lands such as undulating, bare, unproductive, sloppy and 

hilly areas which can be easily damaged either privately or jointly". 

3.5.2 Forest Policies and Laws 

In Ethiopia, starting from the reign of Minilik II, with different ideological perspectives 

those governments in power had enacted forest laws. But all these are not backed by 

policy documents to guide the implementation of the forest laws. It is for the first time in 

the history of Ethiopia Forest Conservation and Utilization Policy and Strategy 

(EFCUPS) document issued (2007). Let us see this policy in a nutshell. 

3.5.2.1 Forest Conservation and Utilization Policy and Strategy 

As has been stated the previous forest laws of the country were enacted without policy 

guide. The Forest Conservation and Utilization Strategy document is produced in 2007. 

The cardinal objective of the new policy and strategic document is "to meet the forest 

product demands of the citizens and increase the contribution of forest resources to the 

national economy through appropriate conservation and management of the country's 

forest resources.,,143 The policy document further provides specific policy strategies. 

These specific policy strategies inter alia, include: promotion of private forest 

development and conservation; expansion of forest development technologies; promotion 

of market for forest product; administration, utilization and management of state forest; 

prevention of deforestation, and establishing up-date information database. 

J4'. Federal Democratic Republic of Ethiopia, Forest Conservation and Utilization, Policy Document, 
(2007) the Preamble 
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The way the policy document is designed is by providing for each policy principle 

number of strategies commensurate to it. For expanding market development one of the 

strategies adopted state the 'designation and granting of production sites by way of 

organizing, in association or other groupings, those farmers/agro-pastoralists living in and 

within the vicinity,. 

Training and educating communities about forest conservation and management as well 

as production techniques of forest and forest products tlu'ough the preparation of 

implementation manual is also the other strategy adopted. 

Further more the policy document aspIres to ' design and implement participatory 

management strategy that can be utilized by the surrounding communities through 

designation of forest as protected areas, forests and forest lands that have the potential to 

protect basin systems as well as conserve and rehabilitate areas and water bodies the soil 

cover of which has and will be washed away as a result of poor delineation and protection 

schemes. 

Enabling the nearby conununities, individuals, associations or investors to conserve and 

make use of natural forests by issuing certificate of ownership rights and assigning 

community guards with the view to preventing illegal settlement, deforestation for 

various purposes as part of the strategies stated. For the COM AIR project 

implementation this policy document has big importance as it enhances forest 

conservation, management and lays down enabling ground for community participation. 

3.5.2.2 Forest Proclamation 

On the basis of the policy and strategy document, the previous Forest Conservation, 

Development and Uti lization Proclamation No. 9411994 replaced by a Proclamation to 

provide for the Development, Conservation and Utilization of Forests No. 542/2007. 

As spelt out, the objective of the proclamation is for the development, sustainable 

utilization and conservation of countries forest resources by ensuring the participation of, 

and benefit sharing by the concerned communities. The objective also recognizes the role 
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of forest in preventing soi l erosion, expansion of deseltification, disturbance of ecological 

balance, depletion of biodiversity and reduction of agricultural production. 

In the definitional part forest is defined as 'community of plants, either naturally grown 

or developed by planting and mainly consisting of trees and other plants having woody 

character. 144 Tree is also defined as any woody plant regardless of its species, age or size 

and includes bamboo, reeds and palms as well as other plants to be designated as such by 

the Ministry. Whether this definitions match with CDM definition of forest and tree will 

be discussed latter. Local community is also defined to include the community residing 

inside and adjacent to State forest. 145 

Article 3 of the proclamation provides two types of forests i.e. private and state forest. 

Private forest is meant forest other than state forest developed by any private person and 

includes a forest developed by members of a peasant association or by an association 

organized by private individuals, investors and goverrunent and non-governmental 

organizations. 146 

To promote forest development the proclamation states that private individuals, 

associations, governmental and non-governmental organizations and business 

organizations shall have right to obtain rural land for forest development in accordance 

with regional land administration laws. Holding right of the forest land through 

certification and transfer of the forested land in accordance with land laws is also 

provided. 

The SNNPRS, Forest Management, Development and Utilization Proclamation 

No. 77/2004 share in common the definition of forest, trees, types of forest and rights of 

forest developers. 

144. A Proclamation to provide for the Development, Conservation and Utilization of Forest, Negaret 

Gazella Proe. No. 542/2007 Article 2 sub (3) 

1".ld Art. 2 sub 17 

14'. Id Art .. 2 (9) 
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3.5.2.3 Environmental Impact Assessment 

In the CDM regime as well as in the national environmental legislation, envirolUnental 

impact assessment is prerequisite for the CDM NR project implementation. Hence, 

EnvirolUllental Impact Assessment Proclamation No. 299/2002 is relevant to be 

reviewed . As has been discussed, the Federal EPA as DNA is a responsible authority to 

ensure whether envirolUl1entai impact assessment is conducted for the project and also to 

ensure that the project contributes for the sustainable development of the country befo 

approving the project. 

As stated under article 3 (1) ... no person shall commence implementation of any pr 

that requires enviromnental impact assessment as determined in a directive issued ... This 

provision presupposes issuance of directive which lists down projects requi re 

envirolUllental impact assessment. Generic characterization is made to projects requiring 

envirolUnental impact assessment under article 5. Article 5 provides two categories of 

determination. The directi ve issued is expected to determine: 

(a) projects not likely to have negative impacts, and so do not require impact 

assessment; 

(b) Projects likely to have negative impacts and thus require environmental 

impact assessment. 

The proclamation states that the project proponent IS duty bound to undertake an 

environmental impact assessment, provide report of the likely adverse impacts of the 

project and include the mitigation plan designed. Based on thi s report the relevant 

Authority or regional environmental agency wi ll conduct evaluation and authori zation of 

the implementation of the project. 

On the basis of this proclamation EPA developed in 2004 Environmental Impact 

Assessment guidelines and procedures for forestry projects. The EIA procedural 

guidelines provide the requirements and processes of conducting EIA and also activi ti es 

that may cause significant envirorU11ental impacts and that are deemed not to have impact. 
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The activities characterized to cause significant EIA requires a full scale EIA and those 

do not have impact are exempted from EIA. Inter alia, forest plantation, afforestation and 

introduction of exotic/new species fall under the activities that may have significant 

impacts. 

There are two/three steps of assessment process. As a first step, initial environmental 

examination (lEE) will be conducted. If the lEE report shows that there is no need of 

EIA, then it will be final. Otherwise if the lEE report states that the project has some 

impact or where the need of EIA is unclear or it contain insufficient information, then a 

preliminary environmental impact assessment (PEIA) will be conducted. Thirdly, if the 

lEE shows that there is adequate ground for detailed EIA, then full scale EIA will be 

conducted. 

As the project area is mainly barren and degraded land the afforestation/reforestation 

project is expected to provide advantage rather than disadvantage. The Project Design 

Document /PDD/ states plantation of "tree species include those indigenous to the project 

area, and other exotic species which are widely utilized," and will deliver the maximum 

biodiversity benefit, and will have no threat of negative impact. It should be noted that as 

article 14 of the proclamation stipulates it is the mandate of the SNNPRS to evaluate the 

report of impact assessment and then forward for approval by EPA. 
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Chapter Four 
4. Legal and Institutional Aspects with respect to 

Humbo/Soddo Reforestation and Afforestation Project 

This chapter is the main part of the paper. The writer in this part of the paper aims to 

analyze the legal and institutional issues that are directly or indirectl y have relation with 

the AIR CDM carbon project and to provide some possible measures to be taken for 

problems identified as legal or institutional gaps. Apart from the legal and institutional 

issues at this juncture it is sound to introduce the project area and the project itself to 

provide some brief glance. 

Ethiopia is a Federal country with a Constitutional set up whereby power is shared 

between the Federal Government and States. It is in-line with this that the 1994 FDRE 

Constitution declares the establishment of nine Regional States. Hence, the Southern 

Nations, Nationalities and Peoples Regional State ISNNPRSI is one of the nine federal 

states of the Federal Democratic Republic of Ethiopia. As the name implies the SNNPRS 

is located in the southern PaJ1 of the country. The seat of the region is Hawassa. Th" 

SNNPRS borders the Oromia National Regional State to the north and east, the Gambella 

National State to the west, Kenya to the south, and Sudan to the southwest. 

The Constitution of SNNPRS under article 45 states the administrative hieraJ'chies of the 

regional state. Accordingly, "the Regional State is organized in Zones, Special Weredas, 

Weredas aJld Kebeles."147 Wolayta Zone is one of the zonal administrative structures 

establi shed in the Region. The Humbo/Damote project area is located in Wolaita Zone, 

Humbo and Soddo Zuria Weredas. The Humbo Damote area is approximately located 6° 

43'60"N latitudes and 37° 45 ' O"E longitudes. 

The Soddo site is found on Mount DaJTIote which is North of Soddo town. Kebele 

Associations included in the Soddo site aJ'e eight in number and of these two aJ'e found in 

14'. The Constitution ofSNNPRS Supra note 138, Art. 45 ( 1) 
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Damot Gale wereda. The Humbo site is located South of Soddo town on the way to 

Arbaminch and on the northern part of Lake Abaya. The project area includes 7 Kebele 

Associations. 

4.1. General Description of the Humbo/Soddo AIR CDM 

Project 

It should be noted that, within Ethiopia there is no similar project in operation. For CDM 

NR project activities, model PDD is prepared and approved by the COP. For the 

Humbo/Soddo NR assisted re-vegetation project PDD is prepared in accordance with 

this model. The following general description of the project is excerpted from the PDD 

and communications conducted with the groups of the local community. The project 

invo lves the restoration of locally indigenous, biodiverse forest species in the 

mountainous area of Humbo/Soddo. 

It is stated in the PDD that the project will compliment with the natural reSOUIce 

management goals of Ethiopian Agricultural, Rural Development and Forestry 

Development Coordination Office, and also offers significant social development 

objectives. On the basis of available aerial photograph and community conversation it 

was verified that the area where the project is located was cleared at the beginning of the 

Derg (1972-1975) and now it is barren hill except some minor shIubs. 

The project established seven Community Forest Management Group at Humbo and 

eight at Soddo in the form of cooperative societies. The PDD docwnent show that the 

cOl1Ullunity is organized in the form of cooperative society and secured communal 

holding right of approximately 4,961 hectares of community land (2,728 ha. at Hlli11bo 

and 2,233 ha. at Soddo). The bylaws agreed by each cooperative society in accordance 

with the cooperative society establishing proclamation of govern the administration of 

forest management group. 

Additionality test of the project is also stated in the PDD. As the local community witness 

the area where the project is implemented has been substantially cleared for at least 40 
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years, with the small areas of remaining vegetation being progressively removed. The net 

anthropogenic GHG removals by sinks can only be realized with the proposed project, 

and will not occur in its absence. 

4.1.1 Objectives of the Project 

The overall objectives of the project are sequestration of carbon, the establislunent of 

biodiverse native forest, and the alleviation of poverty in the Humbo and Soddo districts, 

with flow of benefits in the areas of education, health and food security. 

More specifically, the project aims to sequester CO2 through the regeneration of native 

forest by utilizing the farmer managed natural regeneration technique, monitor, and 

measure and certifY carbon sequestration from the project sites, and to pilot the 

development of this expertise in Ethiopia. Further more it aims to enhance biodiversity of 

the region; reduce soil erosion, and help maintain supply of the subterranean stream 

which deliver the water supply; and provide an income for local families through the 

sustainable harvesting of the forest resources. 

4.1.2. Activities of the Project 

To achieve the aforementioned objectives, the project aspIres to undertake several 

activities. Among others, the activities include:- demonstration of sustainable 

development formation of a model community holding and management of public land 

with core values of carbon sequestration and natural resource management development 

of biosequestration model which can be replicated; securing legal title for the community 

in the form of cooperative society; empowering community to protect the envirOlunent; 

and establish legal structure by which the carbon sequestered on the site can be used to 

generate CERs within the framework being established by the DNA. 

The free access of the adjacent community to the project area is restricted because of the 

inception of the project. This had caused negative impact in the livelihood of the 

community. To alleviate this problem alternative temporary mechanism is designed as 

70 



part of the project activity. Members of the cooperative society stated that, for those who 

are severely affected because of the implementation of carbon project, World Vision 

Ethiopia arranged revolving fund to support them. With this fund, they are supported to 

involve in income generating activities like fattening animals and harvesting honey from 

beehives. 

4.1.3. Participants of the Project 

The participants of the project embrace organs of the Federal Government, Regional 

goverIlI11ent organs, local community members and Non-governmental organizations. To 

be more specific it includes: local farmers, local herdsmen, members of the Forest 

Management Groups of the Cooperative Society, Staff of the Ethiopian Agricultural , 

Rural Development and Forestry Development Coordination Office, EPA, World Vision 

Ethiopia, World Vision Australia and the World Bank as Trustee for Biocarbon Fund. 

It should be noted that the description of the participants of the project wi ll help us in the 

latter discussion as who can enter into carbon sale contractual relations and deployment 

of carbon sale money. The local communities adjacent to the project area are organized in 

the form of a cooperative society to manage the forest and to get the benefit of carbon 

sale. Whether the cooperative society is the appropriate organization for such activity is 

also a point of contention as it is not inclusive of all the adjacent community. 

4.1.4. Legal title to the Land, Land Tenure, Access and use 

right of the Project Area 

The local kebele leaders' witness that, the land upon which the project is established was 

forest at a point prior to 1 960s, but was cleared at the beginning of the Derg period. The 

land on which the project implemented is, as like that of all land in Ethiopia owned by the 

GoverIlI11ent of Ethiopia. Earl ier, the local communities li ving adjacent to the project area 

had free access to the land and it was not managed by any community group. The 

landscape is steep in some areas and gentle in some others but not occupied. However, 
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the area was utilized by the community members for fuel wood collection, grazing herds 

and other related purposes. 

The introduction of the CDM NR project changed the status of land title, tenure system 

and access rights of the community. It is stated in the PDD that grazing by livestock is 

restricted during the vulnerable period after shoot pruning; however, once trees are tall 

enough to withstand the presence of livestock, grazing will be permitted to minimize the 

danger of wild fire. Restriction of access right has a lot of implication on land title to the 

project area and on the access of the community to the area . 

4.1.5. Risks of the Project 

There are some risks that are considered a threat to the project. Of the stated risks, fire 

and pest risks are the major ones. The risk of burning is a threat to the forests. Risk of 

burning of the forest could be caused either from the wild fire or the deliberate setting of 

fire to damage the forest. The other risks are that many current forest users, particularly 

charcoal makers and fuel wood collectors may affect the project area. The community 

may also fail to protect the project area or respecting enclosure area. The PDD suggests 

some remedies to alleviate these through technical and awareness training to local 

farmers/communities, strengthening patrolling and monitoring, as well as maintaining a 

fire belt/break around the forest areas. 

The risks are far reaching. The writer is of opinion that the suggested remedies are not 

adequate enough. At this point in time, the suggested remedies are not yet reality. Other 

alternative measures inclusive of the adjacent local community to sustain their pre­

existing needs are expected. 

4.1.6. Addressing permanence of the project 

In the CDM NR project approval there are two approaches for certifying emIsSIon 

reductions. These are long term certified emission reduction (leER) and short term 

certified emission reduction (teER). This project chose the leER mechanism for the 
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anthropogenic GHG removals by sinks. Hence, the duration of the proposed AIR CDM 

project activity or crediting period is agreed to be for 30 (thitty) years starting July 01 , 

2006. To be conservative and make the monitoring cost-effective, only carbon stock 

changes in above-and below-ground biomass are proposed to be measured and 

monitored. This is because other carbon pools like soil organic carbon, litter and dead 

wood under the project control are unlikely to decrease, or decrease more than the base 

line. The project docunlent fW1her states that the crediting period is not renewable. 

The issue regarding permanence is proposed to be addressed through education of land 

managers in the benefits of tree protection; provision of economic gains to the 

communities; employment of wardens for protection of vegetation; establishing 

alternative sources for fuel wood and building materials and motivating individuals of 

families to protect and benefit from their portion of forest. 

Permanence of the project for the proposed years is very important for the sequestration 

of carbon. Taking into account the current urgent needs of the cOlnmwllty immediate 

measure is required to realize the permanence of the project. It is revealed in the focus 

group discussion that the plot of land they hold do not warrant their fuel wood 

conswllption and other household needs. The proposed alternative measures must be 

reality in the near future. 

4.1.7 Forest definition 

The ordinary definition of forest and tree is provided in the federal and regional forest 

conservation and utilization proclamation. For the purpose of CDM AIR project the 

Ethiopian DNA communicated the harmonized definition of forest to the EB. The PDD 

reiterates the harmOlllzed definition of forest for the purpose of CDM AIR. Hence, it is 

defined: a single minimum tree crown cover value 20 percent, a single minimum land 

area value 0.05 hectare, a single minimum tree height value 2 meters and AIR project 

activities among others include Palm trees and Bamboos. The actual project boundary is 

also measured and set by Geographic Information System (GIS). 
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The writer is of opinion that the DNA's conmmnication of forest definition to EB is good 

initiative for the implementation of the CDM AIR project. But the legal status of the 

communication is not known. At federal level as well as at regional level there is another 

formal definition provided for forest. Thus, dispute may arise with regard to the 

definition and it requires further analysis. 

4.2 Legal Aspects 

In the discussion of the legal aspects, the writer focuses on the legal issues which may 

have specific implications to the CDM AIR project. But there are possible side issues 

related to the legal aspects which may invite the writer to address issues beyond the scope 

of the CDM AIR project. There are also other technical issues which are out of the legal 

regime. In this regard proper care is taken to manage the paper so that the paper could 

address only the substance of CDM AIR project to the extent required. It should also be 

noted that the legal aspects discussed in this study only address the legal issues that could 

negatively or positively contribute to the implementation of the CDM AIR project and the 

technical and scientific issues are excluded. 

4.2.1 Security of Land holding rights 

The debate over the holding rights of land is hot in Ethiopia. In the review of the 

domestic laws and policies, the writer has discussed the policy direction of the FDRE and 

SNNPRS Constitution with regard to land. 

Both Constitutions stipulate that the right to ownership of urban and rural land and 

natural resources is exclusively vested in the states and in the people. Land is the 

conm10n propeliy of the people of the Regional State and shall not be subject to sale or to 

other means of exchange. Therefore, the land in the project areas is the common property 

of the people ofSNNPRS and particularly the Woreda, having the authority to 
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"Preserve, protect, develop natural resources and mobilize the inhabitants for 

development activities." 148 

The SNNPRS Rural Land Administration and Utilization Proclamation No. 110/2007 

under article 6 (3) with regard to land measurement, registration and certification 

stipulates competent authority to describe the size of the land, land use type and cover, 

level of fertility and borders, as well as the obligations and rights of holders. Though this 

competent authority is not defined in the definitional part of the Proclamation, the 

Wereda and concerned Kebele administration are the bodies responsible to discharge 

these duties. Therefore, these organs are jointly responsible in making decisions with 

regard to land measurement, registration and certification. 

Holding security of land for the CDM AIR project is very much fundamental since forest 

is attached to land. How the forest grown on the land and sequestered carbon could be 

owned also requires appropriate response. The Constitution characterizes "private 

property" as "any tangible or intangible product which has value and is produced by the 

labour, creativity, enterprise or capital of an individual citizen, associations which enjoy 

juridical personality under the law, or in appropriate circumstances, by communities 

specifically empowered by law to own property in common.,,149 In light of this definition 

the holding security ensures the right to own prope11y when there is investment oflabour, 

creativity, enterprise or capital. With regard to the persons to enjoy this right the 

constitution guarantees these rights for both natural and legal persons. 

As has been discussed land is the common prope11y of the people of Ethiopia and shall 

not be subject to sale or any other means of exchange. But it should be noted that the 

Constitution guarantees under article 40(7) full right to immovable property built on the 

land or to the improvements made out on the land by labour or capital, including the right 

to sell, exchange, or bequeath, and where the right of use expires to remove his property, 

to transfer the title or to claim compensation for the property. Consequently, the holder of 

148. Ibid Art 98 (I) 
14'. The Constitution of Federal Democratic Republic of Ethiopia, Federal Negari( Gazetta, Proclamation 
No. 111995, Art 40 (2) 
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the right has right to exchange all moveable and immovable properties be it agricultural 

crops, trees or vegetation grown on the land by the labour or capital , except the land 

which is not subject to exchange. 

The other issue that needs further di scussion is the expropriation of private propelty. The 

Constitution states that " ... Government may expropriate, on account of public interest, 

private property subject to advance payment of compensation commensurate to the value 

of the expropriated property." The term "public interest" is a fluid and deceptive term. It 

may depend on the policy concern of the country concerned. With the view to define 

what public purpose means and to put into practice the generic constitutional principle of 

expropriation, "Expropriation of Landholdings for Public Purposes and Payment of 

Compensation Proclamation No. 455/2005 enacted. The purpose of the proclamation is 

clear from the nomenclature of the proclamation. But the preamble also conveys some 

message: 

Urban centers of the country have, f rom time to time, been growing and the 

number of urban dwellers has been increasing and thereby land redevelopment 

for the construction of dwelling houses, infrastructure, investment and other 

services has become necessC/ly in accordance with their respective plans as well 

as preparation and provision of land for development works in rural areas has 

become necessary ... 

The preamble states some of the public purposes and how they are to be defined and the 

reasons for the expropriation. In addition to the preamble article 2 (5) defines "public 

purpose" 

"the use of land defined as such by the decision of the appropriate body in 

conformity with urban structure plan or development plan in order to ensure the 

interest of the peoples to acquire direct or indirect benefit from the use of the land 

and to consolidate sustainable socio-economic development. " 

The manner in which public purpose is defined presupposes deve lopment plan that 

directly or indirectly meets the needs of the public at large. Therefore, "the defini tion 
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seems to be directed in ensuring that public authorities do not carry out expropriation of 

land for public purposes in a discretionary manner. ,,]50 Expropriation for public purpose 

is conventional issue accepted in every jurisdiction. Providing legal framework for such 

action is a promising but the proclamation is not detail and does not provide as to what 

kind of valuation formula to be followed in determining the amount of compensation. It 

is stated in the proclamation that detail prescriptions applicable to compensation payable 

shall be provided for by regulation. Accord ingly, Payment of Compensation for Property 

Situated on Land Holdings Expropriated for Public Purposes Council of Ministers 

Regulation No. 13/2007 enacted. But this regulation does not address compensation of 

carbon rights. 

The other point worth noting is the establishment of property va luation committees. 

Article 10 of the proclamation states that, "where the land to be expropriated is located in 

a rural area, the property situated thereon shall be valuated by a committee of not more 

than five experts having the relevant qualification and to be designated by the wereda 

administration." 

Of course, to enjoy the right of compensation for the expropriated property over the land, 

the local community must hold or secure title to the land. Therefore, securing ti tle to land 

for the project area entitles private property right to the community to get compensation 

for the private property be it vegetations/trees or any permanent improvement made on 

the land in case of expropriation. 

4.2.2. Access to Land 

In the review of the policy document, the writer has reviewed the policy considerations. 

The community has right of use of land to uninterrupted access to it and to renewable 

natural resources such as trees, water, wildlife and grazing on it; and the policy 

recognizes and protects wherever possible the customary rights of access to and use of 

land and natural resources which are constitutionally acceptable, socially equitable and 

are preferred by local communities. 

150. See Imeru Tamrat, Supra note 25 
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The community living within and outside the COM project area had common access right 

over the land that is currently used for the project. The cessation of preexisting benefits of 

the community from the project area such as grazing their livestock, collection of fuel 

wood, and charcoal are potential causes for conflicting claims. 

In thi s regard, initially, at the inception of the proj ect, "at the Oamote site members of the 

community living adjacent to the project site at Kakote kebele claimed exc lusive access 

rights to the land and resources on the project site while other members of the community 

living near to or a bit far from the project sites believe that they have equal claim to the 

area.,,151 The writer conducted group discussion with different sections of the 

sOciety' 52and similar conflicting claims were envisaged in the Humbo site at Hobicha 

Bada, Bola Wanch and Bossa Wanch Kebeles. Tn these localities the communities 

adjacent to the project site are claiming to settle in the project area and even some 

members refused to vacate from the site. 

This confli cting claim rai se socio-legal issues "who should be included in the project area 

as community member?" This in turn urges us to define what the term "community" 

means. Black' s Law dictionary defines "Community" as neighborhood, vicinity, or 

locality; a society or group of people with similar rights or interest. 15) Or it could also be 

defined as "a society of people having common laws, place of residence, rights, 

privileges etc. 154 In the similar token other scholars define community as "a society of 

people living in the same place, under the same laws and regulations, and who have 

common rights and privileges.,,155 This shows that the definition attached to community 

can not be perceived in simple literary terms but it must be used contextually on the basis 

of the social unit. 

'51 . Id. 
1!i2. Group discussion is conducted with leaders and members of the cooperative society, non-members, 
women and youth resid ing around the project area: (from Nov 20 to 2912008) 
'" . Campbel Black's, Black's Law Dictionary 8'h ed. p. 297 
"'. S.L. Salwan, U.Narang, (2005) Legal D ictionary 16'" ed. (New Dell!i ) 
"'. K. J. Aiyar (200 1) Judicial Dict ionary, 13'" ed. (New Delhi , Butter Worth) 
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The group discussion conducted within and outside the project sites showed divergent 

needs raised by the community. In the entire project sites, the adjacent communities 

incorporated in the CDM AIR project and established cooperative society declare that 

they are the only right holders of the project area. But those not incorporated in the CDM 

AIR project or non-members to the cooperative society contend that customarily that they 

have right of access and there is no restriction for their rights though the cooperative bye­

law prohibits. 

The bye-law developed by the cooperative society stipulates only the rights and 

obligations of the cooperative society. But the PDD states overall community benefits. In 

the discussions, the non-members have shown their grievance. For the time being the 

problem seems not acute as the cooperative society is backed by the local government 

machinery and the CDM AIR project area is protected by the paid guards. But in the 

future, at the time when benefit sharing of the Carbon purchase accrues to the cooperative 

society, part of the community who are not members of the cooperative society may act 

negatively to affect the project. 

4.2.3. Land Holding 

The Constitution of FDRE states that the Regional States shall administer land on the 

basis of laws promulgated by the Federal Government. The Federal Rural Land 

Administration and Use Proclamation 456/2005 inter alia, specifies acquisition and use of 

rural land, type of holding, duration, obligation ofland user and restrictions on rural land 

use. It is in this Proclamation that article 17 provides the responsibility of the regional 

governments. The regional governments are obliged to enact rural land administration 

and land use law, which consists of detailed provisions necessary to implement this 

proclamation and establish institutions at all levels that shall implement rural land 

administration and land use systems. 

On the basis of the federal rural land administration and use proclamation, the SNNPRS 

enacted Proclamation No. 110/2007 which replaces proclarnation number 53/2003 and 
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also enacted Regulation No. 66/2007 to administer rural land with detailed provision and 

appropriate institutions. 

The definition given to land holding rights under article 2(6) of both proclamations is 

almost similar. It is defined as: 

..... right of any peasant farmer or semi-pastoratist and pastoralist shall have to 

use rural land fo r the pUlpose of agriculture and natural resource development, 

lease and bequeath to members of his family or other lawfiil heirs, and includes 

the right to acquire property produced on his land thereon by his labour or 

capital and to sale, exchange and bequeath same. " 

The purpose of land holding and the bundle of rights incorporated in the land holding 

rights are discussed in the definition. The land holding rights include: the right to use, 

lease, bequeath to his lawful heirs and also enjoy private property right over the property 

produced by hi s labour or capital on the land. 

Both the Federal and regional land proclamations recognize three types of land holding 

systems. These are State holding, Communal holding and Peasant holding. State holding 

is defined as rural land demarcated and those lands to be demarcated in the future as 

federal or regional State holdings; and include forest lands, wi ldlife protected areas, state 

farms, mining lands, lakes, rivers and other rural lands .156 Communal holding in the 

SNNPRS proclamation defined as " land out of government and individual possession and 

is being under the common use of the local community as a common holding for grazing, 

forest and other social services.,,157 But the definition provided in the Federal Land 

proclamation states that the communal land holding is land given by the government to 

the community for common use. There is some difference in definitions. The definition 

provided in the SNNPRS recognizes the preexisting use of the land by the community but 

the federal proclamations seems to depart and states that the communal land is a land 

given by the govemment to the local community. 

156. Southern Nations Nationalities and Peoples Regiona l State Land Administration and Use Proclamat ion 
Debub Negaril Gazella, Proc.No. 110/2007 Art. 2 (! 5) 
15'. Id. Art 2 ( 14) 
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Private holding is also defined as a rural land which is occupied by peasants, semi 

pastoralists, and pastorali sts or by others that have legal rights to possess ruralland.158 

For the purpose of thi s paper and CDMI AIR project the definition given for the 

"community holdings" is very much important. The land selected for the project area is a 

common grazing and fuel co llecting land. Holding rights could be established by the 

issuance of certificate by the competent authority. Thus the proclamation recogn izes the 

land holding rights of the community. As stated earl ier the purpose of holding right could 

be for the development of natural resource. The conu11Unity, as preexisting right holder 

can claim the issuance of certificate for the land under their common use. As provided in 

the Proclamation the content of rural land use certificate includes holder's name, family 

size, neighbors, area, and other basic data.159 The content of certificate seems to 

--,..... 
"

F 
j .& !~ I 

~ -. 61-
recognize the private individual holding rights. But to avoid thi s uncertainty the regional it·~..,: l5 ~_ 

Land Administration Authority developed model cel1ificate for the conununal Ian J .. :;t .. 

holding. The content of thi s model certificate states inter alia, location of the Ian 1 of I ; 
~ ~ 

region, zone, wereda and kebele/, total area, boundaries of the land In0l1h, south, east a .. " 

west!, declaration that the stated land is granted to the local conununity li ving in the same 

zone, wereda and kebele for common use. 

The other proclamation, a Proclamation to Provide for the Development, Conservation 

and Utilization of Forest No. 542/2007 under article 4 encourages forest development. 

Under paragraph one of thi s ar1icle it is stated that associations, non-governmental 

organizations and business organization who want to develop forest shall have right to 

obtain rural land in areas designated for forest development in accordance with regional 

land administration and utili zation laws. The SNNPRS, Forest Management, 

Development and Uti lization Proclamation NO.77/2004 under article 7 (B) also allows 

conservation and development of private forest by individuals, associations and 

organizations in their private areas given to them by government to meet their needs. 

158. Jd. Art 2 (13) 
IS'. Southern Nations Nat ionali ties and Peoples Regional State Land Admin istrat ion and Use Regulation 
Debub Negarit Gazella, Regulation .No. 66/2007 Art. 6 (2) (8) 
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The above discussion shows that there is clearly defined legal regime for the communal 

holdings of land and forest, which is very crucial for CDM AIR. But the problem is that 

the issuance of certificate for the land holding seems not guarantee to protect the land 

from re-allocation. This is because, the proclamation sates that, " [I lands under the 

possession of community or government which are potential for agriculture shall be re­

allocated to landless youths and peasants who have less farm land. ,,16o The Proclamation 

as well as the Regulation does not make a distinction on the certified land and non­

certified ones. FUlihermore, the land use and administration regulation of the region 

states that the re-allocation could be conducted by the two third majority vote of the local 

community. When re-allocation demand is raised by the community, which pmi of the 

community is going to vote on such re-allocation is a challenging question. If the voters 

are member of the cooperative society, there could be no problem. But if the other non­

members involve in the voting process it could possibly affect the project. 

During the field visit and group discussion the writer recognized that there are potential 

areas for agriculture in the project areas like Bola Wanche, where some members of the 

conununities contend as holder. Unless some other mechanism is designed, the only 

safest and secured area for project could be land which is not potentially important for 

agriculture. The potential threat hover over the project may emanate from the non­

members of the cooperative society and youth. The writer traveled through both sites 

where there is huge population pressure, steep slopes are used for agricultural purposes 

by disregarding the land use and administration laws of the region which prohibits 

farming of such sloppy and gully areas. For such threats there must be some remedy to 

ensure security for carbon project. 

4.2.4. Legal Nature of Carbon 

Carbon as property right is a novel concept to the international or domestic legal regime. 

The status/legal nature of the right to sequestered carbon (CERs) is not characterized or 

defined under the current legal regime of Ethiopia. In the international sphere, it is for the 

160 See supra note 156 Art. 5(4) and Art 9 (4) 
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first time that a market mechanism for a global public good had been created. The legal 

study conducted to commence the CDM N R project provides constructive interpretation 

for the private property rights provided in the constitution and autonomy or privities of 

the principle of law of contract. 

The legal nature of carbon as seen from the Almex I Parties, the Marrakesh Accords - the 

' rule book ' for the Kyoto Protocol- states in bold that the Protocol 'has not created or 

bestowed any right, title or entitlement to emissions of any kind. 161 The EU ETS creates 

discrete permits under a regulation, not property rights. But this does not mean that it is 

not tradable or transferable. 

Today, there are property rights governing everything from land and water to birds ' nests, 

ideas and DNA. 162 As the British Jurist Sir Henry Maine observed the diversity and 

complexity of property when he compared different kinds of property systems to different 

' bundles of sticks' . Though this is true, carbon as marketable product is a new concept 

and could not be envisaged in the past legal regime as property rights or the bundle of 

rights within the legal concept of property. In the international arena International Law 

COIrnnission (ILC) as international institution is mandated by UNGA to follow up 

progressive development of international law and to codify such development. But the 

ILC yet not defined such developments as it mainly falls under domestic legal regime. 

With regard to international agreements it is important to note that the FDRE constitution 

under arti cle 9 (4) declares that " [tJhe international agreements ratified by Ethiopia are 

part of the law of the land." It has been stated that the UNFCCC and its Kyoto Protocol 

are ratified by the House of Peoples Representative of Ethiopia. This means that the 

Protocol , together with the recognition of CDM regime and the CERs as a novel and 

assignable commodity, are deemed integrated into the law of Ethiopia. But the 

ratification and enforcement of international agreements have their own problem 

161 . Gerald Torres, ' Who Owns the Sky?', Pace Environmental Law Review. 19, 200 I, pp. 515-574, in 
Carbon Trading Development Dialogue N. 48 (2006) 
162 . Carbon Trad ing, (2006) a Critical Conversation on Climate Change, Privatization and Power, 
Development Dialogue no. 48 
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associated with promulgation into Negaret Gazella and translation into working language 

of the country, which I do not want to delve in. But the writer is of opinion that 

ratification of these climate agreements provides generic principles and demands further 

guidance for the implementation of CDM at National and/or Regional level. The 

guidance needed may be, characterization of the right to CERs in a manner that is 

consonant with the Constitution, which could afford legal protection and security to 

contracting parties and other national organs empowered to issue license for the carbon 

trading. 

When we see the right to land holding it gives the right to taking over any and/or all fruits 

of the land, i.e., everything which is produced on or by such land be it natural fruit, 

industrial fruit or civil fruit. The FDRE constitution recognizes the rights of holders' of 

the land to the fruits or improvements created on land by investment of labour, capital or 

creativity on it. Article 1170 of the Civil Code of Ethiopia also states "whosoever owns a 

thing shall own the natural fruits thereof." If we relate these assertions to land, apart from 

the land it-self, all the fruits of land which may fall in the above three categories 

considered to be private property and subject to alienation through sale, bequeathed to 

heirs, transferred to third parties through m0!1gage etc. 

Issues like, where does the sequestered carbon fall? Who has the right to own? What 

those rights cause in terms of land, demand appropriate response. One can logically argue 

that it is the result of labour invested for the plantation of trees or forest, therefore, the 

owner of CERs is the owner of the forest. 

Or as it is defined in a proclamation to provide for the development, conservation and 

utilization of forest, I 63"forest product" is "any product that is obtained from a whole tree 

or part thereof or any primary woody or non-woody product processed manually or 

industrially". In this regard it is also possible to argue that the definition says "any 

163. A Proclamation to Provide for the Development, Conservation and Utilizat ion of Forest, Federal 
Negaril Gazella, Proc. No. 542/2007, Art, 2 ( 14) 
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product" that is obtained from tree and CER could possibly fall under the category of any 

product. 

The other contending argument that can be posed against this angle of argument is that 

the FORE constitution declares that State is the owner of the urban and rural lands and 

natural resources, hence, CERs is natural resource, therefore; State is the owner of it. And 

also the definition of forest product does not include CERs as it is not the intention of the 

drafters of the proclamation. Therefore, provid ing tenable argument to assert the right of 

CERs without authoritative legal definition seems difficult. 

But some scholars propose reconunendations to the possible problems that could arise. 

As the carbon sequestration potential can not be seen separately from the land on which it 

is developed the academics opinion usually associates carbon sequestration to the land on 

which it is attached. 

K.L. Rosenbaum conducted through analysis on the possible legislative responses for 

national or sub-national governments. [64 He states two wide-ranging possible ownership 

systems and shows their implication to the carbon ownership rights. 

The first ownership system that he raises as point of reference is, "the owner of the 

property owns the potential,,[ 65 or on the assumption that carbon sequestration potential 

belongs to the owner of surface rights on the land in question. [66 He says, in this regard, 

the potential of sequestration does not exist as a separate property right. The property 

owner can not sell or give it away independent of selling or giving away the property. 167 

Under this scenarIo he also states that, " [t]he potential does not exist as a separate 

property rights as such, however the owner/holder of a property can grant an agreement 

affecting the potential." In such case, Wllike a contractual obligation, the agreement 

164 . K.L. Rosenbaum, (2001) 'Climate Change and the Forestry Sector: Possible Legislative Responses for 
Nat iona l and Sub-national Governments', Un ited Nations Food and Agriculture Organ ization (FAO), FAO 
Legal Paper Online # 14 (Available at: www.fao.orgllegal/prs-ol/paper-e.htm l). accessed on 10/3/2008 
16' . Id. at 19 
166 See S.A Kennett infra note 174 at 260 
167 See supra note 16 1 
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would "run with the land," binding the present owner/holder and anyone who happened 

to become an owner/holder of the property in the future. 168 

He further says, the other system in which the right could be transferred to some one or 

others is in the form of servitude. As a servitude right the carbon potential " ... may attach 

to a dominant estate /landl in which case it can be transferred to another person 

independently of any transfer of underlying land. ,, 169 But, if "the potential is a separate, 

alienable property, such as usufructuary right or profit a prendre, it could be governed 

under the laws concerning ownership of land ... 170 In this regard the owner can convey 

that right to other without conveying the whole property ownership. 171 This allows the 

new owner of the property inherent right to affect how the property is to be used unless 

some legal mechanism is designed to grant separately to treat the potential carbon 

The second scenario as possible ownership system Resonbaum provides is the "status of 

public good." This shows that the carbon sequestration potential could be "owned and/or 

ownable by no one" like air or sunshine and no one can claim to own it, buy it, or take 

credit for the goods it does for others 172until someone owns the potential through 

LULUCF activities. In this regard if the government is owner, its authority regarding 

carbon sinks could be exercised using its proprietary rights regarding public property and 

its general regulatory powers. 

All the aforementioned propelty rights are old ones as seen in light of Carbon trading. 

But the practice in the U. S.A Clean Air Act has some close resemblance with carbon 

trading. 

US.A Clean Air Act, the largest sources of sulphur dioxide in the nation have 

been assigned emission allowances. A source may only emit as much sulphur 

dioxide as it has allowances. A source with too few allowances must either reduce 

168 Ibid at 20 
169 Id 
170 Id 
171. Id 
172 Id 
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its emissions or acquire more allowances. These allowances are alienable, and 

there is an open market in them. / 73 

Although these offsets are established through contracts between new and existing 

emitters, govenunent regulators alter the air pollution permits of the parties in accordance 

with their agreements. 174 

Initially, the concept of carbon trading came to the international arena by the initiation of 

U.S.A. It should be noted that U.S.A Clean Air Act Amendments of 1990 are likewise 

careful to specify that sulphur dioxide allowances ' does not constitute a property 

right'. 175 Therefore, the experience developed in U.S.A could not help us to alleviate the 

legal status of carbon as tradable property. Its relation with land is not fairly defined in 

the U.S.A Clean Air Act. The question still persists as what is the nature of CERs. 

With regard to enactment of legislation addressing the carbon sequestration rights there is 

no adequate experience in the international arena. In Australia, New South Wales State 

established a legal basis for ownership of sequestered carbon by amending the 

Conveyance and Forestry ACt. 176 This Act in its preamble states that "rights associated 

with carbon sequestrated by trees and forests from the atmosphere may be a species of 

forestry right and subject of a forestry covenant and thus amended the Forestry Act. .. "to 

enable the Forest Commission to acquire and trade in such rights. The Act in its 

definitional part defines 'forestry covenant or agreement' to include access to or the 

maintenance of trees or forests on land that is the subject of any carbon sequestration 

rights. 177 This amendment created a transferable property right for carbon sequestration 

from the existing or future trees and forests on the land in dealing. 178 As the right is 

"'. Clean Air Act (as amended 1990),42 USC §§740 I 
174 Journal of Energy & Natural Resources Law, Vol. 2 1 No 3 (2003), Steven A Kennett, Carbon Sinks and 
the Kyoto Protocol: Legal and Policy Mechanisms for Domestic Implementation, Journal of Energy and 
Natural Resources, p. 262 
J75. US Environmental Protection Agency, Clean Air Act Amendments (1990), Section 403 (t), Title IV, 
http://www.epa.gov/air/caa/titl e4.htm l. in Carbon Trading Critica l Conversation p. 74 
176. New South Wales (Australia), Carbon Rights Legislation Amendment Act 1998 No. 124 
177 . Id 
178 . Id 
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attached to the land it is enforceab le to the subsequent holders or owners of the land, trees 

and forests. 

The Act further defines 'carbon sequestration ri ght ' in relation to land 'a right conferred 

on a person by agreement or otherwise to the legal, commercial or other benefits of 

carbon sequestration by any existing or future trees or forest on the land after 1990. 

Forest right in relation to land is also defined to include a carbon sequestration right in 

respect of the land and other conventional rights. Furthermore, the Act states forest ri ght 

consists in whole or in part of a carbon sequestration right, the profit a prendreJ79 deemed 

to exist in relation to the carbon sequestration. From the New South Wales legislation 

number of lessons could be obtained. 

The other experience worth to note is, for such legal problems the "project proponents 

and developers were resorting to the range of contractual... property options existing 

under the Civil Law system. ,,180 Argentine has such experience. 

The Argentinean experience could possibly work for Ethiopia too, that the Civil Code of 

Ethiopia, general contract provisions from article 1714 to article 1716 stipulate that 

contracting parties may determine conditions as it deem feasible for them without 

violating other laws, moral and public policies and orders. But it is worth to note that still 

the problem persists and whether the administrative bodies and courts of law could 

recognize and enforce such ri ghts in case of di spute in the absence of laws defining the 

legal nature of the CERs /carbon sequestered/ as tradable. Leaving such contentious issue 

without legal characterization may lead to confusion and conflict anlong the parties and 

the condition will be very severe when it is seen in the context ofthe local community. 

179 . Defined as a right of privilege to go on another's land and take away something of value from its soi l 
or from the products of its soil , ... or taking either the so il, the natural product thereof ... and the thing taken 
must al the time of taking be suscepl ible of ownership, in supra note 153 p. 1247 
180 Juan Rodrigo Walsh, (2005) Legal Aspects in the Implementation ofCDM Afforestation and 
Reforestation Projects: The Argentinean Experience. 
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4.2.5. Definition of Forest 

In the review of the international and national laws the writer has di scussed the definition 

of forest. The definition provided in the national forest proclamation is "community of 

plants, either naturally grown or developed by planting and mainly consisting of trees and 

other plants having woody character. 181 But, as discussed, the Marrakesh Accord 

provides strange definition. Unless this definition is harmonized with the definition given 

to forest in the domestic law, implementation of CDM AIR project in accordance to 

Kyoto Protocol will face challenge. 

In the international arena several countries submitted their revised forest definition to 

UNFCCC. For example, the government of India "taking into account the practical 

consideration of the national circumstances, ... proposed revised country definition of 

CDM forest: 

Tree crown cover value between 10 and 30%: 15% or equivalent stocking level 

Land area value between 0.05 and 1 hectare: 0.05 ha 

Tree height value be/ween 2 and 5 meters: 2 meters. 182 

Uganda , also in a similar token submitted its definition to UNFCCC. Accordingly it is 

stated as: 

A single minimum tree crown covers value between 10 and 30%: 30% 

A single minimum land area value between 0.05 and 1 hectare: 1.0 hectare 

A single minimum tree height value between 2 and 5 meters: 5 meters. 183 

Republic of Ghana has also submitted its national forest definition. It reads: 

"A piece of land with a minimum area of 0.1 hectares, with a minimum tree 

crown cover of 1 5% or with existing tree species having the potential of attaining 

more that 15% crown cover, with trees which have the potential or have reached 

a minimum height of2.0 meters at maturity in situ". 184) 

18 1, See supra note 144 

18'. http: //cdm.unfccc.intiDNA/cdflfi les/2008/0707- india, Accessed on 18/12/2008 
18' . http://cdm.unfccc. in tiDNA/ARDNA.htm l?CID- 222, Accessed on 17112/2008 
18' . Environmental protection Agency of Ghana, Ref. GD 65/229/0 I, available on http://cdm. 
Unfccc.intiDNAIfi les/200811706-ghana.pdf, accessed on 18112/2008 
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Democratic Republic of Congo also provided its definition as minimum crown cover area 

30%, with minimum land area of 0.5 hectare and minimum tree height of 3 meters. J85 

All the above definitions took into consideration the very circumstances of the countries 

ecologic conditions or practical consideration of national circumstances. But it is worth to 

note that all the definitions fall within the limits of the UNFCCC. It is not surpri sing if 

the countries situated in the equatorial rain forest areas used the maximum height of the 

trees. 

Countries like Philippine adopted the basic definition of the Food and Agricultural 

Organization. J86 

In the Humbo/Dan10te CDM AIR pilot project, the Ethiopian DNA provided definition 

for the purpose of CDM AIR in harmony with the definition provided in the Marrakesh 

Accord. EPA as DNA provided the forest definition: a single minimum tree crown cover 

value 20 percent, a single minimum land area value 0.05 and a single minimum tree 

height value 2 meters. With regard to land area and tree height the definition opted to 

accept the minimum threshold. 

But the other dilemma is that the definition of forest provided in the Forest Conservation 

and Utilization proclamation is still in force. Question could be raised, what is the legal 

status of the communication of DNA to EB? Is thi s communication prevailing over the 

definition of fo rest provided in the proclamation? How could it be resolved if, dispute 

arises considering the definitions provided in the proclamation and the DNA 

communication? The writer is of opinion that such possible contention must be addressed 

by law. 

4.2.6. Sustainable Development Criteria 

The DNA is responsible authority in the host country to make sure that the project 

activity assists in achieving the sustainable development of the country. The international 

185. http://cdm.unfccc.intlDNA.cdf/fi les/20081l 11-DRC.pdf, accessed on 18/ 12/2008 
186 Ma. Cecilia G. Dalupan: (2005) Legal Aspects in the Implementation ofCDM Afforestation and 
Reforestat ion Projects: The Philippine Experience (Domain Research Institute and Domani, LLC) 
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rules governing COM leaves this power for the host country as a sovereign right. It is in 

this line that EPA developed draft Sustainable Development Criteria for the approval of 

COM projects. The draft cri terion is not authoritative document but it is sound to show 

the general skeleton of the criteria. Therefore, the draft document begins by providing 

sustainable development vision i.e. , "to achieve productive enviromnent, self-reliance, 

improved quality of life, equity within and between generations of Ethiopia tlu·ough 

enviromnentally sustainable development and stewardship". This vision has economic, 

social and cultural , and ecological dimensions. 

Among others, economically it envisions, to emancipate the generation from cycl ic 

dependency syndrome for livelihood, by way of transforming locally available 

envirolUnental resources to tangible social and economic benefits through wise use of 

natural resources, indigenous knowledge and local capabilities. 

Socially, it envIsions ensunng improved qualities of life for Ethiopians through the 

provision of envirolUl1entally sound social service; realizing meaningful community 

pm1icipation and gender equality in environmental management and decision making; 

and fostering good envirolUl1ental governance and stewm·dship. 

Ecologically, it aspires to achieve the optimal use of non-renewable resources; attain 

productive ecosystems through protecting, restoring and enhancing so il, vegetation, 

water, wildlife, and aquatic resources within their regenerative capacity; and ensure that a 

working and efficient system is laid down so that the resource and sink function of the 

envirolU11ent shall not be degraded. 

The draft document further provides certain criteria for the economiC, ecological and 

social considerations and li sts detai l indicators in support of the project approval. The 

draft document seems good initiation and green light for the implementation of COM 

NR project, but it is still a draft document. 
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4.2.7. Guidelines for Licensing CDM Activities 

In the interview, Ato Misikir stated that it was two years a go that investors requested 

trade license for caTbon trading, but Ministry of Trade and Industry refused to issue trade 

license, stating that carbon trading is not provided in the commercial laws as tradable 

activity and then asked EPA whether Carbon is tradable. Considering this and the CDM 

AIR project, EPA of Ethiopia as the DNA is responsible to provide guidel ines for 

li censing the CDM activities. The draft guideline developed by EPA looks for enactment 

of comprehensive law regulating CDM activities in the future. It further states the 

purpose ofCDM project as it is provided in the UNFCCC. 

The draft guideline provides two activities as eligible activities in the context of CDM 

and could be given license. These are project based and service based activities. The 

project based activities generally include GHG sequestration (LULU F), energy supply, 

energy demand, transport, and waste management. The service based activities include: 

CDM project development; Carbon consultancy, sale and brokerage; participation as 

DOE of the Kyoto Protocol; and participation as buyer ofCERs or carbon credits. 

With regard to the eligible participants the guide line allows public enterprises; sole 

proprietorship or Business organizations; local communities appropriately organize; and 

foreign nationals or companies situated in or outside Ethiopia. Any application to involve 

in CDM activities are expected to fo llow the application formalities of business or 

investment and pertinent registration and licensing laws and requirements. The draft 

guideline reserves the power of EPA as DNA and states that the issuance of trade license 

or a license or a license to operate CDM by the Licensing Agency shall not entitle 

implementation of the CDM project before a national approval process finali zed. 

In sum, the draft is still draft and not an authoritative guideline. The draft guideline also 

lacks procedures for the national approval of CDM AIR for project and/or service based 

once. 
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4.3. Institutional Aspects 

Designated National Authority !DNA! of Ethiopia 

As has been stated in the introductory part, Ethiopia ratified the Kyoto Protocol for 

UNFCCC by Proclamation Number 439/2005 and entered into force as of 2 1 st day of 

February 2005. This proclamation, under article 3 declares that, the "EPA" is a 

responsible authority to take actions necessary to implement the protocol in cooperation 

with the appropriate Federal, Regional and City Administration Government organs. 

Since CDM is a mechanism devised in the Kyoto Protocol, the EPA is a Designated 

National Authority (DNA) for the purpose of its implementation. 

Proclamation No. 295/2002 which replaces proclamation number 911995 establishes the 

environmental protection organs. The EPA is established as an autonomous public 

institution of the Federal Government being accountable to the Prime Minister (PM). 

Structurally, EPA has Environmental Council (EC) chaired by the PM or his designate 

composed of members designated by the Federal Government, National Regional States, 

representatives of the Ethiopian Chamber of Commerce, representative of local 

envirorullental non-governmental organizations, representative of the Confederation of 

Ethiopian Trade Unions and the Director General of the Authority. 187 The EC is 

responsible to review environmental policies, strategies, laws, directives, guidelines and 

environmental standards and to provide recommendations to the govemment and the 

EPA. 188 

The powers and duties of EPA are numerous and listed under article 6 of the 

proclamation from sub article 1 to 26. Sub article 5 of article 6 which may have relevance 

to this study states that: 

Where projects are subject to federal licensing, execution or supervision or where 

they are likely to entail inter-regional impacts, review environmental impact study 

reports of such projects and notifY its decision to the concerned licensing agency 

187. Environmental Protection Organs Establishing Proclamation, Federal , Negarit Gazetta, Proc. No. 
295/2002 Art. 8. 
188 . Id Article 9 
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and as may be appropriate, audit and regulate their implementation in 

accordance with conditions setout during authorization. 

Sub article 9 of article 6 further states " in consultation with competent agencies, 

formulate, or initiate and coordinate the formulation of polices, strategies, laws and 

programs to implement international environmental agreements to which Ethiopia is a 

party; and upon approval, ensure their implementation." When acting as a DNA these sub 

provisions could guide EPA to implement the Kyoto Protocol. But the implementation of 

CDM projects demands more than the simple declaration as DNA. 

Of course, there is no one best approach to establi sh DNA. But it is expected from DNA 

to have capacity to act as an effective and efficient entity that will make the host country 

to exercise all relevant functions . The experience of other countries may provide some 

lesson. 

For example, from the Latin American countries Argentina has designated its National 

Authority known as Argentine Clean Development Mechanism Entity as a unit specially 

created by the Environmental Secretariat and is directly subordinate to the office of the 

Secretary for Environment and Sustainable Development, as set up by Secretary 

Resolution 168/01. 189 Subsequent to this the other resolutions Resolution No. 845/04 

establishes the guidelines for project evaluation and Resolution No. 169/0 1 lays down the 

detailed procedures for submission of proposal and outline draft fo r CDM project. 190 

Further more, the Argentine DNA is assisted by an advisory Board, made up of various 

sector-specific committees or working groups focus ing on particular kinds of CDM 

projects. Representatives of the advisory board include the Energy, Transport, Industry 

and Agricu lture Secretariats, International trade from the Foreign Ministry, Secretariat for 

Science and Teclmology and the Ministry of education. 191 

189. Supra note 180. p. 14 
190 .ldp. 15 
191 • ld, the representat ive of the Advisory Board is established by Environmental Secretariat Resolution 
No. 372/03 
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From the Gulf States, the Yemeni experience shows that "" .Prime Minister' s Resolution 

No. 238 declares regarding the establishment of a Designated National Authority for the 

approval of projects under the COM. 192 This resolution provides for the institutional and 

legal frame for the DNA such as composition, tasks of the DNA Board and the 

requirements for the DNA Secretariat. 19l 

From the Asian countries, the experience of Philippine could provide some lesson. In 

Philippines, Executive Order No. 320, which is issued by the President of the Cowltry, 

designates the Department of Environment and Natural Resources as a National 

Authority for the CDM. 194 It is in thi s Ordinance that powers and functions of the 

Phi lippines DNA is provided and, inter alia, it is authorized to formulate the national 

COM policy; develop criteria, indicators, standards, systems and procedures, and 

evaluation tools for the review of the COM projects; undertake assessment and approval 

of CDM projects that will be submitted to the UNFCCC and Kyoto Protocol; and create 

teclmical committee necessary for the efficient and effective implementation of its 

functions . 195 

In the similar token from the African countries the Ghanaian DNA is its Environmental 

Protection Agency and the Ugandan 's DNA is the Ugandan Ministry of Lands, Water and 

Environment. 196 

The writer of this paper has tried hi s best to access, if any; rule or guideline enacted to 

institutionalize DNA and to implement CDM. There is no fonnally enacted and approved 

rule or guideline for the DNA to implement COM project except the two draft documents 

i.e., the draft guideline for licensing CDM activities, and the draft sustainable 

development criteria. To fill the gap interview with EPA Climate expel1 is conducted. 197 

Ato Miskir stated that there is a draft guideline for the DNA how to approve COM 

192 . Lia Carol Siegbart, Clean Development Mechanism, An experience from Yemen (2008), Ministry of 
Water and Environment, Republic of Yemen. P. 37 
193 . Ibid p. 38 
194 . See Supra note 186 at p. 9 
19' . Id pp 9-10 
196. http ://cdm.unfccc.intfDNA.htm l. accessedon 17112/2008 
197 . Interview with Ato Misikir, EPA Climate Expert, on 2811 112008 
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projects and draft sustainable development criteria which the writer discussed earlier in 

this chapter. 

Though there is no document to substantiate, an interim committee is organized to 

examine the CDM PDD.1 98 He further quoted the Kyoto Protocol ratification 

proclamation and stated that other appropriate Ministries are invited (but no official letter 

is issued) to assign appropriate personnel with expertise knowledge in the area to work 

with EPA. He said, on the basis of this invitation National Body composed of Ministry of 

Energy and Mine, Ministry of Trade and Industry, Ethiopian Electric Light and Power 

Corporation, Ministry of Agriculture and Rural Development, Ministry of Health, 

Ministry of Water Resources and others are formed . 199 

It should be noted that there is no formal guideline or procedure developed for the interim 

National Body to conduct meeting and to deliberate on the CDM AIR project proposals. 

In this regard the interviewee stated that, if any; project proposal is presented to EPA it 

wi ll be distributed to each National Body to obtain their suggestion and then session will 

be organized to deliberate on the project proposal. In his words the Humbo/Soddo CDM 

AIR project is approved in such a method. This in effect shows that at federal level there 

is no well organized and structured sectoral and inter-sectoral relationship between 

different government organizations to implement CDM project activities. 

Ato Misikir further expressed the problems for the implementation of CDM. As he stated 

the main problem is lack of technical capacity. In addition to technical inadequacy there 

is also lack of awareness in the area. He said, to alleviate the problem EPA organized 

awareness creation training on what CDM is and its importance for countries like 

Ethiopia. 

The other issue worth noting is that Eth iopia is a federal state. The institutional sel up 10 

implement CDM AIR project must take into account this federal arrangement. The 

198 • Id 
199 • Id 
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current defacto institutional set up do not reflect the involvement of regional organs or do 

not show the link with regional bureaus and the local government units for the 

implementation of CDM AIR project. 

Hence the writer IS of opinion that appropriate institutional set up with requisite 

personnel at all level i. e., federal , regional and local level is very much important for the 

implementation of the CDM AIR!. 

4.4. Other Issues Related to CDM Project 

4.4.1. Organization of the Community 

The local communities participating in the CDM AIR project activity are organized in the 

form of cooperative society. The proclan1ation to provide for the development, 

conservation and utilization of forest recognizes two types of forest ownership i.e. private 

and state forest. Private forest is defined as "a forest other than state forest developed by 

any private person and includes a forest developed by members of a peasant association 

or by an association organized by private individuals, investors and governmental and 

non-governmental organizations. ,,200 

As the defini tion provides individuals can unit together to form association wi th the view 

to develop forest. The private forest definition literally states association. What type of 

association is appropriate for the CDM project implementation is important issue to be 

addressed. 

The adjacent communities of the HumbofDamote CDM AIR project area are organized in 

the form of cooperative society. Cooperative society is defined "a society established by 

individuals on voluntary basis to collectively solve their economic and social problems 

200 Supra note 163 , Proclamation No. 542/2007 Art 2 (9) 
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and to democratically manage same. ,,201 As the objective of the cooperative society is 

spelt out in the preamble of the establi shing proclamation, they are organized "for 

creating savings and mutual assistance among themselves by pooling their resources, 

knowledge and property." The other specific objectives of cooperative societies are stated 

under article 4 of the same proclamation. These objectives include, solving problems 

collectively which can not be solved individually; achieving better result by coordinating 

knowledge wealth and labour; promotion of self reliance; improving living standards; 

promoting saving and credit services; minimizing and reducing individual risks and 

uncertainty and enhancing social and economic culture through education. 

The objectives and general principles of the cooperative societies establishing 

proclamation and different literatures show that cooperative societies are organized to 

pool resources together to make them-selves financially strong and to share benefits or 

profits accruing from their activities. Taking this general perception into account 

particularly if we see the community participating in the development of forest to get the 

benefit of carbon sale it seems that the organizational style in the form of cooperatives 

society is not the appropriate one. It is stated in the PDD that the sale of CERs money 

will be allocated for health, education and for the construction of infrastructures like 

road. But the objective of cooperative society is to share the benefit among them-selves; 

hence, the way they are organized in the form of cooperative society is against the 

objective of the PDD. 

The organization of community in the form of cooperative society could negatively affect 

the protection and conservation of the forest and may increase the magnitude of ri sk of 

damage to the forest. The ri sk could ari se from the non-members of the cooperative 

society who had prior access to the communal land, but currently unable to afford sum 

amount of money to join the cooperative society. In the group discussions members of 

the cooperative society in each kebele state that they were consulted and agreed on the 

201 Federal Democratic Republic of Ethiopia: Cooperative Societies Proclamation, Negarit Gazella Proc. 
No. 14711998 AI12(2) 
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type of association that it should be cooperative society. But the non-members contend 

the otherwise, and state that initially they were not aware of such exclusion. 

In the field trip and group discussion conducted in the Humbo/Soddo project area it is 

revealed that initially the amount of contribution was eleven birr ($ II Birr) to be 

member of the cooperative society but the anlOunt increased from time to time and now it 

become $30 bin (thirty Birr). Members of the community allege that thirty birr is huge 

money as per their standard. Those who are willing to be member of the cooperative 

society but unable to afford the required amount of money could act as a threat for the 

project. In the group discussions members of the cooperative society were asked whether 

the non-members could affect the project. What all members share in conUllon is that, if 

they cause damage to the forest, they will be prosecute them on the basis of the criminal 

law. The writer is of opinion that the cooperative society is not inclusive of the local 

community adjacent to the forest. Even the objective of cooperative society is different 

from the preexisting right of community. 

The other issue is that, for the membership in the cooperative society there is periphery in 

the kebeles'. In some areas there is no clear demarcation for the peripheries. In other 

areas high ways, small valleys and roads are taken to restrict the ' membership in the 

cooperative societies. This in turn restricts membership of the community with out 

convincing justification. As it is disclosed in the group discussion, such restriction 

excluded almost half of the dwellers of the adjacent kebeles from membership in the 

cooperative society. The dwellers of the periphery restricted from membership claim that 

they had free access to the area before the commencement of the CDM AIR project. But 

the members of the cooperative society state that they had no access to the area. 

Could there be some other appropriate form of association is a big issue reqUlres 

response. The Civil Code under article 404 defines association. Association is a grouping 

formed between two or more persons with a view to obtaining a result other than the 

securing or sharing of profits.202 The writer opines recognition of the existing adjacent 

202. Civil Code of the Empire of Ethiopia, Negaril Gazela , Proclamation No. 16511960 A11. 404 
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Kebele Association and formalizing it by providing legal frame work with rights and 

obligation seems palatable. This is, because, the kebele association will not exclude any 

members of the Kebele Association, to be potential threat for the protection of forest. The 

threat for thi s proposition is that there could be "tragedy of commons". But the legal 

frame work with duties and obligations could alleviate such problem. 

4.4.2. Entering Contract 

In the CDM AIR project activities there are number of role players . The current project 

activity is under the trustee of World Bank and supported by the World Vision Australia, 

and World Vision Ethiopia. The regulatory authorities of the Federal and Regional 

Governments are also involved in the activities. The Wolaita Zone MoARD Department, 

Cooperative Society division and the woreda cooperative society sections are also the 

active participants in the project implementation. 

At this point in time it seems there is no problem. But at the time when the sale of CERs 

accrues, who can enter into contractual relation with buyer of the carbon sale is not yet 

determined. Assuming that if the Australian Government buys the CERs, should the 

contract be entered between the two governments (i. e. Ethiopia and Australia) or between 

the government of Australia and the heads of the cooperative society (local community 

living around the project area) or between the Regional state and the government of 

Australia or the Wolaita Zone MoARD department and the government of Australia? Of 

course, the bye-laws of the cooperative societies under article 23 states that the Chair 

Person of each cooperative society has power to enter into contract with government and 

non-government organizations on behalf of the Cooperative Society. In addition to the 

bye-laws the Forest Management Group in the form of Cooperative society established as 

a legal entity and also obtained communal land holding certificate, therefore; it has 

capacity to enter into contractual relation. 

But, dealing on such contractual issue is not an easy task. The writer is of opinion that 

technical support shall be rendered to the Cooperative society when entering into contract 

and it seems insufficient to leave the issue to the cooperative society. 
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4.4.3. Benefit Sharing 

This is sensitive area where conflicting interests may arise. It is closely linked with who 

enters into carbon purchase agreement with the buyer. If not properly handled the carbon 

sale money could be squandered or may attract corrupt hands of the persons in charge of 

the Cooperative society. The bye-law of the Cooperative society under article 39 

stipulates that the income gained from the sale of the CERs is common property of the 

members of the Cooperative society and it will be used on the basis of the consensus 

reached in the meetings of the General Assembly and it could also be allocated to 

development activities in accordance with agreement of the members. 

The writer is of opinion that benefit sharing has to be regulated in transparent manner so 

as to avoid poss ible conflicts and mismanagement. I have traveled through the kebeles 

and met with the heads of cooperative society and observed their human resource, offices 

and professional capacities ofthe persons in charge. It revealed for me that they are not in 

a position to run and apportion money, unless some measure is taken. In this regard the 

bye-law would have stated not only consensus to share the carbon purchase money but 

also consensus of members to enter into carbon purchase agreement. On the basis of the 

members agreement it could be possible to delegate World Vision Ethiopia or Wolaita 

Zonal Forestry Section or Woreda Forestry Unit to enter into contract or to facilitate the 

benefit sharing. 

Should the benefit of carbon sale be allocated only to the members of the cooperative 

society is another dimension of the problem. The Zonal and woreda structure of 

goverrunent appear to look for the share of money to cover some running costs or to put it 

in developmental activity. The writer is of opinion that comprehensive mechanism must 

be designed how to share the benefit. 

101 



Conclusion and Recommendations 

Conclusion 

It is high time that the international community is concerned about the change of climate. 

At the UN level international conference on the incident of global warming were first 

held in 1980s. Then after, the GA formally addressed the issue of climate change in 1988 

resolution. It was in this resolution that GA determined that climate change is common 

concern of mankind and urged actions to be taken by all states and non-state actors. In 

1990 the Ministerial Declaration of the Second World Climate Conference, called for 

negotiations of framework convention on climate change with appropriate commitments. 

Based on resolution UN GA establi shed intergovernmental negotiating process under the 

patronage of the GA, supported by UNEP and WMO, for the preparation by an 

Intergovernmental Negotiating Committee for a FCCC. Hence, the UNFCCC signed in . --....::IE.. 

1992 and after five years the Kyoto protocol with more detailed commitments of parties 

and adopted in 1997. 

There were no pnor bilateral or multilateral treaties to address issues of climate. 

UNFCCC and the Kyoto Protocol of the UNFCCC are the main documents to regulate 

climate. The objective of the UNFCCC is stabilization of green house gases 

concentrations in the atmosphere at the level that would prevent dangerous anthropogenic 

interference with the climate system. Such a level would be achieved within a time-frame 

sufficient to allow ecosystems to adapt naturally to the climate change, to ensure that 

food productions not threatened and to enable economic development to proceed in 

sustainable manner. 

UNFCCC has principles to be adhered. These are the principle of common concern of 

human kind; common but differentiated responsibility; intergenerational equity; the right 

to development and the precautionary principle. The Convention further provides 

commitments. There are two categories for commitments i.e.; commitments to all parties 

and specific commitments to industrialized /economically strong/ countries. For the 

realization of the objective of the Convention there are fi ve different organs established 
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by the convention. These are: Conference of Parties, Secretariat, SBST A, SBI, and 

Global Environmental Facility. 

The UNFCCC is a framework convention and needs further negotiation to produce 

binding agreement with specific commitments. The first review of the adequacy of 

developed countries commitments was conducted and at the first session of the COP-I , 

which took place in Berlin in 1995. It was in thi s session that participants decided 

returning their emission to 1990 level by the year 2000 insufficient to achieve the long 

term objective of preventing the dangerous GHG. December 1997, Kyoto Japan, the 

Conference resulted in a consensus decision to adopt a protocol under which 

industriali zed countries will reduce their combined GHG emissions by at least 5% 

compared to 1990 levels by the period 2008-2012. The emission reduction target covers 

six main GHG: Carbon dioxide, methane, nitro oxide, hydropluorocarbons, 

perfluorocarbon and sulphur hexafluoride. 

To reali ze the commitments entered, the Kyoto Protocol provides new inclusive rules 

called ' flexible mechanism' . The fl exible mechanisms are designed with the view to 

acconunodate all participating countries i.e., those developed to reduce their emission 

reduction targets domestically and/or elsewhere, whereas, to those with no binding 

commitments to assist them in thei r sustainable development in environmentally sound 

manner. Hence, the key elements of the flexible mechanisms are: joint implementation 

among Annex I parties, transfer of technology, provision of financial resources, clean 

development mechanism, and emission trading among Annex B parties. 

The concept of Clean Development Mechanism goes back to a Brazilian proposal to 

create a "Clean Development Fun" as part of the Kyoto Protocol. The objective was 

penalizing those industrialized counties not complying with the emission target set in 

Kyoto Protocol and to make available the Fund to non-industrialized countries. The 

developed countries courageously opposed this idea and Clean Development Mechanism 

was created as a compromise. 
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The COM aims to achieve climate change mitigation through the market based approach. 

Industrialized countries receive emission rights in exchange for financing emission 

abatement projects in countries with out emission target Isouth/. The mechanism also 

give countries and private sector companies the opportunity to reduce emissions 

anywhere in the world-wherever the cost is lowest-and they can then count these 

reductions towards their own targets . 

The COM in particular, arms to assist developing countries m achieving sustainable 

development by promoting environmentally friendly investment from industrialized 

country governments and business. The funding channeled through the COM should 

assist developing countries in reaching some of their economic, social, envirorunental, 

and sustainable development objectives, such as cleaner air and water, improved land 

use, accompanied by social benefits such as rural development, employment, and poverty 

alleviation. 

There are sharp criticisms against the COM. Of these some critic said 'the polluter pays ' 

principle has turned into a 'polluter buys' , atmospheric assets are given away to big 

polluters and the rich cleansing their emissions by taking over the Poor's land. Despite 

the criticism the carbon market is boosting in the world. 

To par1icipate in the COM there are two big requirements i.e., general and special. The 

general requirements are: ratification of the Kyoto protocol, voluntary participation of 

par1ies in the COM, and designation of national COM authority. As it is general, it 

applies for all parties. The special requirements apply for Arulex I parties and among 

others it includes calculating and assigning amount and putting in record, putting in place 

national system of the estimation of anthropogenic emissions, and submit arumal most 

recent report. 

For the implementation of COM there are responsible organs. These are Conference of 

Par1ies, Executive Board, and Designated Operational Entity. COM is subject to the 

authority and guidance of the COP serving as meeting of parties. EB is a supervisory 
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organ for CDMs activity. The composition of EB is from five regional groups, two from 

Annex I parties, two from non-annex I parties and one from small island developing 

states. Secretariat established by UNFCCC serves as secretary for EB. DOE is an 

independent organ for review of certification of emission reductions achieved. OOE is an 

external body to be accredited by the joint action of EB and COP/MOP on the basis of 

standards set. 

COM has other very technical and cumbersome requirements. In thi s regard the CDM 

project must be eligible, contribute for the sustainable development, must be additional 

and leakage must be detected. In addition, COM project has its own steps to be followed. 

These are project design and formulation, national approval, validation, registration, 

monitoring, verification, certification and issuance of CERs. 

Federal Democratic Republic of Ethiopia as part of the international community has 

shown its commitment to stabilize GHG by ratifying the UNFCCC and its Kyoto 

Protocols on 2"d of May 1994 and 2 1st of Feb. 2005 respectively. At this point in time the 

country began to implement CDM AIR proj ect as pilot in SNNPRS at Humbo/Soddo 

area. 

AIR COM project has direct or indirect relationship with other environmental policies 

and laws of the country. From the FDRE Constitution aJ.1icles 43 , 44 and 92 declare 

environmental rights and policy objectives . On the basis of these policy objectives the 

Conservation Strategy of Ethiopia is developed and adopted. The CSE integrates into a 

coherent whole all the existing aJ.ld future federal regional government planning in all 

sectors that impinge on the environment, including agriculture, forestry, wi ldlife, 

fi sheries, soil , water, minerals, energy, urban planning and cultural heritage conservation. 

Environmental policy is part of thi s conservation strategy of Ethiopia. The Environmental 

Policy has specific policy objectives and guiding principles which have implication with 

COM AIR project. EPE further states sectoral and cross-sectoral policies and strategies to 

adderss it in an integrated approach. From the sectoral environmental policies soil 
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husbandry and sustainable agriculture, forest wood land and tree resources, atmospheric 

pollution and climate change, and energy resource sectoral policies have relationship in 

one way or the other with CDM AIR project. The flexible mechanism of the Kyoto 

Protocol aspires to assist the developing countries in their endeavor of development and 

CDM AIR project as part of it not only aims carbon sale but also contributes in the 

achievement of aforementioned policy. 

From the cross-sectora l environmental policies conununity participation, tenure and 

access rights to land and natural resources have a lot to do with CDM AIR project. As the 

CDM AIR project is implemented on the land, laws relating to land and forest are very 

much relevant. With regard to land the constitution states that land is the common 

property of the people Ethiopia and administered by the regional governments on the 

basis of laws enacted by the federal government. 

The Federal government of Ethiopia has enacted Rural Land Administration law and the 

SNNPRS has also promulgated Rural Land Administration and Use Proclamation and 

detail Regulation to implement the proclamation. The Regional land proclamation 

recognizes three types of land holding i.e., private, communal and State holdings. 

Holding rights are recognized by issuing certificate of holding. 

With regard to fo rest, there is policy document to address forest resources. The cardinal 

objective of the policy states: "to meet the forest product demands of the citizens and 

increase the contribution of forest resources to the national economy through appropriate 

conservation and management of the country's forest resources." To attain the policy 

objective both the federal and regional governments have enacted Forest Conservation, 

Development and Uti lization proclamation. The proclamations lay down the enabling 

grounds for communities, individuals, associations or investors to conserve and make use 

of natural forests by issuing certificate of ownership rights. 

Humbo/Danlote CDM Reforestation and Afforestation project is the first of its kind in 

Ethiopia. The project is pioneered by the initiation of World Vision Ethiopia and World 
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Vision Australia. The site selected for the project is 4961 hectare and customarily used by 

the adjacent local community for grazing animals and fuel wood collection. Before the 

implementation of the project the local community had free access and the area is not 

protected. As the local elders witness and aerial map taken envisage that the forest of the 

area was cleared since 1960s and at this point in time mainly the area is degraded. 

At the federa l level EPA is Designated National Authority for the Kyoto Protocol and 

thereby for the implementation of CDM AIR. Even though the project is under way there 

are number of legal and institutional problems to be addressed for the implementation or 

realization of CDM AIR project. 

The institutional problem is that the DNA is not well positioned and supported by rules, 

expertise knowledge and human resources required to evaluate the CDM project whether 

it assists the sustainable development of the country and to approve the activities of the 

project. On top of this, how to cooperate with the regional states is not reflected in any 

rule. 

Apart from the institutional problems there are also legal problems associated with the 

implementation of CDM AIR project. The most critical problem is the appearance of 

Carbon sink as tradable substance. As carbon trading is novel concept, the legal nature of 

CERs is not characterized in the national laws. Without defining the legal nature of 

carbon CERs licensing and certifying carbon trading and conducting any juridical act like 

CDM AIR project may lead to confusion and problem. 

Of course there is proclamation dealing on the impact assessment of the project. But, 

evaluation of the project whether it assists the sustainable development of the host 

country or not, is left to the sovereign power of the host country. To conduct evaluation 

of the sustainability of the project it requires development of sustainable development 

criteria for the approval of the project apart from impact assessment. Even though there is 

draft rule, the sustainable development criteria for the approval of CDM AIR project 
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implementation is not well defined and approved as mandatory rule by the appropriate 

authority. 

Like any other trade activity, carbon trading also requires law or guideline for licensing 

the COM NR activities. Under COM NR there are service based and/or project based 

activities to be regulated by law. Except the draft guideline for licensing COM activities 

there is no promulgated binding law or guideline to apply for COM NR project or 

activity. 

COM NR activities are ca lled LULUCF activity. For the implementation of COM AIR 

project COP developed new definition for forest. Of course EPA as ONA of Ethiopia 

communicated the harmonized definition of forest to EB. The forest definition provided 

in the forest utilization and conservation definition also exists side by side. So what is the 

legal status of the communication of EPA as ONA to EB requires legal clarity. 

Several countries 111 the world are USlllg the opportunity of COM as investment 

opportunity. To this effect they conducted national survey for the COM potentials. To 

attract investment national survey must be conducted to know the potential. The COM 

potentials of Ethiopia are not well researched and studied. 

Land laws of the federal and the regional government allows redi stribution of conununal 

land to the landless youth or peasant. This in turn happens to be possible threat to COM 

NR project. 

Apart from the above mentioned problems there are other problems associated with the 

implementation of the project. The land laws and the forest proclamations recognize the 

community rights. For the current COM NR project implementation the community is 

organized in the form of cooperative society. In the group discussions conducted with the 

community it was disclosed that part of the community unable to afford the required 

threshold amount of money for the membership in the cooperative society and some 

others on the basis temporary demarcation made for this project are excluded. This is 
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alleged by some members of the conmmnity to be potential threat for the project. Thus, 

question could be raised, is the cooperative society appropriate way of organization for 

such CDM NR activity? 

The land laws allow redistribution of community lands for the landless youth. So what 

remedies could be available to secw-e the rights of community? How could the benefit of 

carbon sale be shared to the community? Who can enter into carbon sale contract with the 

buyer? These are some of the problems demand recommendations. 

Recommendations 

.:. As CERs is a new concept the provision of legal secw-ity for sequestered carbon is 

very important. Further more, lack of legal guidance and unifonn definition could 

likely lead to confusion in the treatment of transactions dealing with CERs. 

Hence, there are number of options to address it. One option is attributing 

property nature. If this is the case standard property and contract rights wi ll apply. 

The second option is through regulation approving, registering and ce11ifying 

sequestered carbon and guaranteeing enforcement by the justice machinery_ This 

may guarantee credibility and facilitate market demand for carbon sequestration. 

The third option is enforcing contractual agreements through liability rules and 

enforcement mechanisms. As the experience of other countries show classifYing 

CERs as "forest resources" which is akin to wood or forest products and ownable 

by anyone who owns the forest seems sound. In all cases laws or regulations 

must be consonant with the constitution, national land and forest policy. EPA as 

DNA is responsible to initiate this in collaboration with other appropriate 

Ministries and agencies . 

• :. The communication of DNA with regard to the definition of forest makes the 

definition eligible for CDM NR projects. Apart from the NDA communication 

there is also another formal forest definition provided in the Forest Conservation 

and Uti lization Proclamation. Since the status of DNA communication is not 

known the two definitions may lead to confusion and di sagreement. Thus the 

109 



forest definition communicated to EB must be proclaimed in the official Negaret 

Gazella of the country to avoid potential disputes in the future. Therefore, EPA as 

DNA in consultation with MoARD forest section must initiate the definition of 

forest to the law makers to promulgate and make it consonant with Man'akesh 

Accord . 

• :. Right now there is no formally adopted appropriate regulation and guideline to 

approve CDM AIR projects. Therefore, appropriate national law/regulations and 

guideline for the approval of the CDM AIR must be put in place. And also 

appropriate and consistent strategy for CDM must be developed to identify and 

verify the areas that are eligible for CDM AIR projects. EPA as DNA together 

with appropriate federa l and regional institutions should shoulder this 

responsibility . 

• :. When a CDM AIR project is implemented at regional level it is the power of the 

regional government to evaluate whether the project contributes to the sustainable 

development of the region. To conduct this evaluation formal Guideline for 

Sustainable Development Criteria must be adopted. The regional environmental 

agency must also be aware and well positioned with expertise knowledge and 

human resources to practicalize the guideline . 

• :. The National Body be it Steering Committee or National Environmental Counci l 

deliberating on the CDM AIR project has no governing rule for coordination. At 

this point in time they act on ad hock basis. Structured formal rule must be 

developed how to meet and deliberate on CDM . 

• :. The practice 111 different comers of the world shows that inter-Ministerial 

conflicts ari se as who should be in charge of the DNA and whose office the CDM 

AIR project proposals should have to pass. In Ethiopian context already the DNA 

is assigned. But there is still doubt if the assigned DNA is not well organized. In 

Ethiopia EPA is assigned as DNA but the writer observed that there is no 
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structure, either in the form of unit or department with appropriate experts in the 

area. Therefore, the DNA must be well positioned with clear mandate, human 

resources or necessary staff and capacity to achieve its goal. 

.:. There was National Strategy Studies (NSS) which run from 1998 to the end of 

2003 mainly funded by Switzerland and other countries (Finland, Canada, 

Germany, Australia, Austria and Italy) and the World Bank. Ethiopia was not 

beneficial from this study. The writer opines that mechanism must be designed to 

conduct national survey on the COM potentials in the different sectors of the 

country . 

• :. Marrakesh Accords provide detai l cycle of projects with a series of steps to be 

followed which requires expertise/professional knowledge of all participants. 

Therefore, in-depth awareness creation training must be organized to enhance the 

knowledge of the local participants. Knowledge of domestic lawyers must also be 

enhanced in this area of the law and in Emission Reduction Purchase Agreements 

(ERP A) templates developed by the International Emissions Trading Association. 

Therefore, at all level capacity building activities must be done to enhance 

awareness in the COM AIR regime . 

• :. The COM AIR project is multi-dimensional. It has relation with different natural 

resources. Therefore, sectoral and inter-sectoral coordination both at federal and 

regional level must be arranged backed by law . 

• :. COM AIR project designing and the approval procedure is cumbersome. In the 

similar token, cost of project development is huge and may also create perverse 

effect which is environmentally damaging and against sustainable development 

objectives. To benefit from the COM regime other countries integrate COM into 

their national development endeavors. Therefore, in depth study must be 

conducted by the coordination of EPA in an integrated approach with other 
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sectors to reduce the risks or CDM AIR possible negative effects and to benefit 

the country and concerned local conmlunity . 

• :. Though it is conducted by the two third vote of the local community, land re­

distribution is possible threat to the communal land holding rights and thereby for 

carbon sequestration agreements. As has been discussed the safest option is using 

land which is not potentially good for agriculture. Taking into cognizance the 

population pressure this is also not that much secured. Special legal security must 

be provided for such carbon projects so that the land may not be re-distributed to 

landless youths or farnlers. If special arrangement is not possible incorporation of 

landless youth or farmers in the conmmnity association by changing the type of 

organization from the cooperative society to some other appropriate and inclusive 

form of association seems sound justification . 

• :. The organization of the local community in the form of Cooperative society has 

its drawback. The certificate issued for the land holding recognizes communal 

holding right without exclusion of any member of the local community living 

adjacent. But some members of the community are excluded from the cooperative 

society because of lack of resource to afford for membership. Having communal 

holding certificate and being excluded from the membership in the cooperative 

society are contradictory in nature. Unless some arrangement is made to 

incorporate this part of the community it will be risk for the protection of the 

forest and the CDM AIR project as well. The writer is of opinion that the needy 

part of the community must be incorporated in the proj ect by contributing either 

their labour or skill. But the rules of cooperative society do not allow contribution 

of labour or skill. Therefore, the writer of this paper recommends that the type of 

community organization must be changed to association as provided in the Civil 

Code. As carbon sequestration has no nature of profit making, shaping the nature 

of the community organization to association match with PDD 

inclusive interest of the community. 

and protect 
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.:. CDM AIR project restricts the previous conm1Unity use rights such as grazmg 

animals and fuel wood collection. If alternative measure is not provided the 

community living around the project site may be negatively affected or they may 

negatively affect the project. To make the project sustainable, alternative 

measures must be provided for the community to avoid potential danger for the 

project and for the community as well. Among others, provision of fuel 

consuming stoves is recommended . 

• :. The bye-laws of the cooperative society recogmze that the chairperson has 

mandate to conduct juridical acts like reaching agreement on contractual issues. 

But making a carbon sale contract with buyer seems beyond the capacity of the 

cooperative society. Therefore, by the consent of the members of the cooperative 

society either one of the local or regional government or World Vision Ethiopia 

must be delegated to enter into carbon sale agreement. Or the cooperative society 

may make amendment in their memorandum of association to incorporate such 

provISIOn . 

• :. Benefit sharing must also be regulated in a transparent manner. The bye-laws of 

the cooperative society states that by the decision of the members of the 

cooperative society, the carbon sale money could be allocated for developmental 

purposes. As the writer observed the capacity of the cooperative society, they are 

not in a position to discharge such responsibility. Therefore, it appears not wise to 

leave benefit sharing issue to the decision of the cooperative society alone, until 

they are made capable through capacity building. The local and/or the regional 

govemment must also involve and support the community in capacity building 

and on the sharing of money based on the amount of money they secure from the 

sale. 
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- ------------ ------------- ----------- -- - ---
b_ Private limited compan ies 

c. Local communities organized under the pertinent Ethiopian laws, 

d. Foreign naiionals or bodies corporate whose permanent bus iness is situated 

in 2 country other than Eth iopia . 

. :' 9. Forms of investment 

j , 

1. CDM investment activities may be implemented th rough one of the following 

forms: 

a. Sole proprietorship; 

b. Business organizations incorporated in Ethiopia or abroad; 

c. Public Enterprises established in accordance with the relevant law; 

d. Cooperative societies formed in accordance with the relevant law; 

2. Any business organization specified under Sub Article (1) (b) of this Article shall 

be registered in accordance with the Commercial Code of the country or any 

other relevant law. 
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The issuance of a trade license or a license to operate by the Licensing Agency 

under these Guidelines shall not entitle implementation of the project before a 

national approval process pursuant to Article 15 herein is finalized. 

11. Licensing Requirements 

Mifapplicatibiff6( engagemen1in- COIvl -ei igrble- activiiies"sh<lii-abide"with-peftinent . 

reg istration and licensing requirement laws, and shall in particular follow the 

i , application formalities under the Investment Proclamation No. 373/2003. 

12. Payment of licensing fees 

-. The project proponent shall be required to pay a licensing fee according to the 

requ irements and procedures of the Licensing Agency. 

13. Incentives 

.. The existing laws and regulations applicable on investment promotion shall also 

apply with regard to the COM related investment activities. 

14. Sustainability criteria 

1. The Authority shall ensure that the ecological, social and economic sustainability 

criterion is met for project based COM activities . 

2. The criterion of the ecological component of sustainability, under sub Article 1 of 

this Article, is to facil itate the realization of the Sustainable Development Vision of 

--1:thiopia.- Accordingly ihe project shall ,- dlJfing- its life -cycle" Gomply-with the 

following requir~ments: 

a. Not impairing ecosystem capacity to provide environmental service and 

goods 

b. enhancing resource use efficiency 
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c. soundness of the management of hazardous and other wastes 

d. Reasonableness of measures to reclaim, rehabilitate or manage residual 

effects 

implementation of the Sustainable Development Vision of Ethiopia while ensuring 

compliance of a COM project activity with the following requirements : 

a. Not lowering the current coverage or quality of public services 

b. reducing risk on property, animal and human health and safety 

c. enhancement of local knowledge and practices ihat are relevant for 

sustainability 

d. contribution to or creation of usefu l job 

e. trans fer of appropriate technology, skill or practices 

f. adequate compensation for residual effect or leakages 

g. contribution to enhance capacity of the workforce to adjust to current needs 

15. COM Project National Approval 

1. The Environmental Protection Authority shall, within 3 working days, examine a 

project idea note submitted to it by the proponent and inform the result thereof 

accordingly. 

,:: 2. The Environmental Protection Authority shall, within 30 worKing. days., eyaluate - - ~- . .. - - _.- -- - - - -- - - . _. ·---- - --- -

the adequacy of a project design document submitted by the proponent in 

fulfilling the susiainability criteria specified under /1,rticie 14 of these guidelines 

and inform the result thereof accordingly. 

3. The Authority shall issue guidelineS or a law on the procedureS required for the 

national approval process on COM projects 

7 



( 

, 

..... . -Y~-~. 'j' .. -.,r_~: r;;.t 
..... -~-

Effective date 

These guidelines shall be effective as of the ----day of 2008, 

Done at Addis AbaBa this --- day of -----, 2008 . 

.. . . - ------.-. __ .- . -... " .. ~~'.-.----.- ~.---. 
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Group discussion questions to assess the interest of community within 

and outside /adjacentl to the HUmbo/80ddo CDM AIR project area. 

Common questions for all: 

I. Please, describe the importance of the project area before the inception of the 

project? 

2. What were the benefits of the local commu nity from the project area before the 

commencement of the project? 

3. What are the alternat ive measures taken to add ress the community benefits? 

4. Who are beneficiaries of the currcnt COM N R project and the alternative 

measures? 

5. r low the CDlvr A/ R projcet me" is demarcated? 

Questions for members of the cooperative society: 

I. What are the requirements for the membcrship in the cooperative society? 

2. Who are the role players in the project area? 

3. What are the risks of the COM N R project? 

4. What is your plan to mitigate the risk and to make the proj ect sustainable? 

5. What if, the non-members happen to be risk for the project? 

6. Is there possibility for non-members and yo uth to join the cooperative society? 

7. Please, describe whether there are landless members of community? So, how 

could their problem be addressed? 

Questions for non-members, youth and bousehold wives 

I. Please, describe some of the reasons fo r yo ur failure to join cooperative society? 

2. Is there possibi lity for you to join the cooperative society in the future? 

3. What are the risks for the permanence of the project? 

4. What would be yo ur feeling and/o r reaction if the members of the cooperative 

society share the benefit of carbon sale money among themselves? 
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Background , ,. 

~ .. !;"7,l'" ._ 
-~~ ....... ~ ~. , 
~. 

country project approval is one of the prerequisites of the registration of a potential COM 
with the United Framework Convention on Climate Change and the Kyoto Protocol. The 

which gDvern the COM require a letter from the ONA of the host country which confi rms 
the proj€ct activity assists it in aChieving sustainable development. The CDM procedures 

l'e the ce.finition of v .... hct sLJst3inabl.= d€\lslopnl.::nt means as a Soverei9n decision of e3(;~, 
I".\'eloolno c')u(.try. 

fo:" :::i.hie:t:;c's ;:z:i:ici;::2ti.::i:: in tl-:e C L",ik': i:'l5:'c hES t:: :<5 c p .... ·J:3GUfE i:·. p;;: :;.:: ~:J­

\''':'2~i;e~ - 2 pro;.:c·~.~d Ceil·" ;:Yc,ieCi :!:J::;:~ 2S3i~~ U-,G ::: .) I~tnt~1 i;: o:;nie.'rr~Q SL::;',:: i :-, 2~~-= 

" ' ",·"';; :-,i. ~-' -,e- ,,:;'i~2-,c I:' ,>-;; U::-::: ::1' 11"1':;' ;~ .. ~ :. . ii -2 ·.· 3 ~ ..... 2~;")-': '.'.'n'?:'i,::- r c ~J ;' :;;.;,:: :-.:-:,;-:,.:.' 
~able-deveicipmeni are -pr-o\~aed De{ow~--· ------- --------:- ..... . - .-----., .. - --

2, Envi ronmentall y Sustainable Development Vision 

The Environmentally Sustainable Development Vision of Ethiopia is "to achieve 
productive environment, self, reliance , improved qual ities of life, equity within and 
batween generations of Ethiopia throug h environmentally susta inable development and 
steward sh ip". This vision has economic, socia l and cu ltural , and ecological dimension s. 

(a) Econom ically it envisions: 
• Emancipate the generation from cyclic dependency syndrome for 

livelihood , by way of transform ing locally available environmental 
resources to tang ible social and economic benefits through the wise use 
of natural resources, indigenous knowledge and local capabilities; 

• Achieve fair and equitable access and economic benefits through the 
rea lization of community's rights to economic development and 
environmentally sustained economic opportunities ; 

• Atta in a diversified economic system to release the pressure on the 
natural resource through value adding environmentally sound alternative 
resou rces or technology at community/local level; 

• Transfer the rent component of non, renewable resources to other 
productive assets. 

(b) Socially it envisages to: 
• Ensure improved qualities of life fo r Ethiopians through the provision oi 

environmentally sound social services ; 
• Realize meaningful community participation and gender equality In 

environmental management and decision making; 
• Foster good environmental governance and stewardship_ 

-- (c) -Ecologically it envjsion.to : 

• 
/-.. c~: ie vs !h€ optimel t~"3 0 'J"; ;" i:lI ~~ ;" ,sn '3v,'3bie r'?'~C:jl ,:·?s ; 
::",tts.;n pn.)(:uctivs e cc-sy::\.·?r,~::: lh:--::ug ~ p;o~s '':-,lirlg, res1:Jr-i;",-.; anc 8:-!!-:s nc ,.: ·; 
SJii. vegetation, VI 'S IS: . \\'!:diif:s. .snd a o:.; ~7i: r'2SC' Ui'C~2 '. \'i ll: ir~ t(.·:: ,.~ 

~e ~ -:::"I€r&t !\'e c;pacit ·.,, :. 

=­.. 
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• Ensure that a working and efficient system is laid down so that the 

resource and sink function of the environment shall not be degraded . 
. Criteria for COM Project Approval 

Three core criteria will be uSed to 2sse£s the ccntribution of the prop,~ sed project to su£tain2bi,= 
• in Ethiopia . . These are SL!PPCr1S0 by adc;tional CrilE:iia to aliow [hs D!\JA tc 

effectively regulate clean develop;nsnt mechar,isrn project activity in Ethiopia. 

SL1sta ~n able de velaplnent criteria 
Trle [H'''!,!, VJiii e\'2iu~le C~r\/: ;xcj-s.::s S'J:"-:1:!~'3C' ~::: il ~t-,:-:. '...';i- :,J;-::::i'2Si'c;ticn c/ t~,:: i':>l::::·,','·-,; ;!~:'.= .:~ 

IC~~""~"" ____ ~~ _ ._ .~~ ___ ~ __ ~ __________ ~~_~ . ___ ____ ~ .--~ _ --- ---- - --------.- -------~--~ .--- - ~-~ - ~~-

.f 1. Economic: Does the project contribute to national economic development? 

oS. 2. Social: Does the project contribute to soc ial development in Ethiopia? 

( ,C 3. Ecologica l: Does the project contribute to sustainable development? 

( 

These are that "sustainable development requires the cons idera tion of a ll relevant factors 
'r,; including the fo!lowing: 

• That the disturbance of ecosystems and loss of biological diversity are avoided. or where 
they cannot be avoided, are minimized and remedied 

• That pollution and degradation of the environment are avoided, or where they cannot be 
al together avoided, are minimized and remedied 

• That the disturbance of landscapes and sites that constitute the nation's cultural heritage 
is avoided, or where it cannot be altogether avoided, is minimized and remedied 

• That waste is avoided , or where it cannot be altogether avoided , minimized and reused 
or recycled where possible and otherwise disposed of in a responsible manner 

• That the use and exploitation of non-renewable resources is responsible and equitable, 

and takes into account the consequences of the depletion of the resource 

• That the development, use and exploitation of renewable resources and the ecosystems 

of which they are part do not exceed the level beyond which til eir in tegrity is jeopardized 

• That a risk averse and cautious approach is appl ied, which takes into account the limits 

of current knowledge about the consequences of decisions and actions 

• That negative impacts on the environment and on people's environmental rights be 

~anticipated -and prevented, and-where the\' cannot De ~ altogeth~e r prevented .--,3re 

i c-3t'2rm ining the answe!-s fO questions ~: · 3 the [ t1\ ,L :::~ =,-, :6 bs infc.Y;;Il;:'j b:I ' cC::'lsi jsre '.i8:1 of 
1'2 ;::-O!2Ci. indiC2iJrs prc".'ic,cC iiI Tz~;e. '!. 
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Ie 1. Indicators in s 

Impac! on local 
envir0:1ment5! qLlzlit~1 

I criteria 

• Impact the project on air quality 
• . Impact of the project on waier pollution 

Impoc~ of the pro.ie::::t on the gene:-a!ion or dispOS21 of soiid Vv'cSt6 
An:,' other posiiivE O~· Il'2;Qori '.'s environmemal irnpE.cts 0; t1i€ prOject 
(such as impacts on noise, S2rety, visual impac:s , or treffie} 

• Impact of the project on the efficiency of resource utilization 

and • Changes in local or regional biodiversity arising from the project 

Economic Impacts 

Appropriate 
transfer 

tecllnDlogy 

Alignment with national and 
local development priorities 

alleviation 

::~;-.:: ~2.! p:cj SCi 
2 :::~ :,u::!:>i!i:~' 

poverty 

• Impact of the project on foreign ·exchange requirements 
• Impact of the project on existing economic activity in the area 
• Impact of the project on the cost of energy 
G Impact of th e project on foreign direct investment 

• Positive or negative im~t i cations for the transfer of technology to 
Ethiopia arising from the project 

• Impacts of the project on tocal skills development 
• Demonstration and repl ication potential of the project 

• How the project is aligned with provincial and national government 
objectives 

• How the project is al igned with local developmental objectives 
• . Impact of the project on the provision of, or access to, basic services 

to the area 
• Impact of the project on the relocat ion of communities if applicable 
• Contribution of the project to a any specific sectora l objectives (for 

example, renewable energy targets) 

• Impact of tile pcoject on employment levels? (specify the number oj i 
jobs createdllos~; the durat ion of time employed, distribution of I 
employment opportunities, types of employment, categories of 
employment changes in terms of skill leve!s and gender and racial I 

equity) 
• . Impact of the project on community social structures 
• Impact of the project on social heritage 
• Impact of the project on the provision of social amenities to the 

community in which the project is situated 

• . Contribution of the project to the development of previously 

~~----------------,---------------------------------------------
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Application of Cr iteria 

DNA with support from the relevant organizations advisor)' committee will consider each nrc/ie<:t application against the three core crite ria and will make an assessment of v/he,nsr CJn once the project supports sustainable deveicpment ir. th'3 country. The DN,A. v/itl pr0VI(~ e s:Jns f.:;r the decision. In these reasons ·the ONA \\'iH set out the anc!)lsis behind the dec:isi·JIl will note the a>:pested performance of the pi""Jject against the relevant indic2tois used . 

Lh," - ' ii l,"fl h(o'fr ·Or-Sj:ai~(;-8uv"' rn,-n"'t·rI . -poil':'Y"1ne-0!~;b;-Tesenre~-~nc- ngrH·- 7c- rf; ~"'Jse-p,v] e:::;rap·ptC)',,:z· j _._-._. '..: such time as suitable alterat ions are made to the project design. In such instances the or~A ,. :1 provide clear reasons for the reject ion of a project. 

.' 
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Guidelines for Licensing COM Activities in Ethiopia 
WHERE:AS the Clean Development Mechanism (COM) is recogr1ized t:) assist 
de\;elopingcountries W,s Et~iopia in -achieving sustainable developmEnt, therEJ)1 

-- -------------- -----------
WHEREAS the government of Ethiopia has ratified the Kyoto Protocol on 21 
February 2005 and has henceforth committed itself to assisting developed country 

( Parties to the Protocol in ach ieving compliance with part of their quantified emission 
limitation and reduction commitments under Article 3 of the Kyoto Protocol, 

L 

WHEREAS, it is deemed necessary to put in place a Guidelines to jirect the 
licensing process requ ired for promoting as well as regulating CDM activities in 
Ethiopia, 

NOW THEREFORE, these Guidelines is issued by the Environmental Protection 
Authority of the FORE in accordance with -------/20002. 

1. Short title 

These Guidelines may be cited as the "Guidelines for Licens ing COM Activities in 
Ethiopia." 

2. Status of the guidelines 

-t''' '" -
< " L ... ~ 

" 
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3. Definitions 

1. "Authority" means the Federal Der.1ocratic Republic of ::thicpia, 

En'iironmental Protection /Mholity. 

-_ . . __ .. _---- - -. .. - -- ... -!ll-------.. ---.-- -- -.------------ .. --- ---------.. ------------... -.. 
country Parties to the Kyoto Protocol cooperate with Ethiopia in order to 

meet part of their Green House Gas emission reduction obligations 

through the acquisition of "Certified Emission Reductions" (hereinafter 

referred to as "CERs") generated by the projects implemented in Ethiopia 

3. "Domestic Investor" means an Ethiopian or a foreign national permanently 

res iding in Ethiopia having made an investment, and includes the 

Government, public enterprises as wel~ as a foreign national , 'Ethiopian by 

birth and desiring to be cons idered as a domestic investor; 

4. "Foreign Investor" rneans a foreign or an enterprise owned by foreign 

nationals having invested foreign capital in Ethiopia.- and includes an 

Ethiopian permanently residing abroad and preferring treatment as a 

foreign investor; 

5. "Green House Gases" means natural and industria l gases that make up 

the one-way insolating layer trapping heat around the surface of the Earth, 



( 

.... \ .:.;.. . 
;" 

6. "Licensing Agency' means any organ of government empowered by law 

to issue a trade or operating license or a work permit or to register a 

business organization, 3S the case may be. 

"D" I .. ,' , 
I . r s!'s,:m ' rn821":S a;;y 1I2!ura. cr )i_JPGIC2i psrsofl . 

. --- ... _-_.- -- -•. - _ ... -- - ... ---. __ .. _._-_ .. __ •. _---- --- .. -- - - , .. ' .• _.- - - . ----- --- - --- '._--.--.-. - - .. , ---
4. Purpose 

The purpose of a COM Project shall be to assist Ethiopia in achieving sustainable 

development and in con tributing to the realization of the Ultimate objective of the 

United Nations Framework Convention on Climate Change, as well as to assist the 

developed-country party in achieving compliance with its quantified GHG emission 

limitation and reduction commitments . 

5. Eligible Project based Activities 

1. Abatement of emission of greenhouse gases or C02 Sequestration activities is 

allowed within the context of the CDM under the Kyoto Protocol. 

2. Without the generali ty of sub Article 1 of this Article, the fields of activities that are 

eligible for underta king business under the COM are energy supply, energy 

demand, transport , waste management, land use change and fores try . 

3. Without the generality of sub Article 2 of this Article, in the forestry sector, the 

following project or activities are elig ible to carry out COM transaction in Ethiopia. 

,::- ...... ::;, 1.:. 
" ""....,.-

-. 
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landholdel' driven and Commercial scale 

8 . Landscape rehabil itation through planting corridors 

f. Fuel wood plantings at a commercial scale 

g. Forest Management 

h. imprOV(30 fo,est management 

.'. Im-'I""'"" I --{ ;;"2 ' ...... ::>n'"'i1~""r..-n .. Lr' .... ,,-= _ til :d"-, , CI.::: . . i:::J.L 

.,.-- .. --
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k. Alternatives to fuel wood for forest/environmental protection 

I. Revegetation of semi-arid and arid lands with shrubs or grasses 

m. Improved livestock management leading to vegetation and soil recovery 

6. Eligible service based activities 

1. Any person is allowed to engage in the following services within the context of 

the CDM under the Kyoto Protocol: 

a. CDM project development, 

b. Carbon consultancy, sale and brokerage, 

c. Participation as a designated operationa l entity of the Kyoto Protocol, 

d. Participation as buyer of certified emission reductions or carbon credits 

2. Any person desirous of engaging in the provision of the above listed services 

shail comply with the business license requirements of the country. 

7 Exs!!Jded activities -- --
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Carbon Rights Legislation 
Amendment Act 1998 No 124 

Act No 124, 1998 

An Act to amend the COI7l'cYGncil1g Act 1919 to recognise that rights 

associ3tcd with carbon sequestrated by trees and forests from th e atmosphere 

m:!)' be a.~pecies of forestry rigi.lLand be the .~..Y.bj~'L[.QLe..s.tf.y . ..c_QX~lH!l1t: 

to :lI11cl1(1 ille-F;;:eSiij) Ac..:,··' ·J9 /6 to enab le" the Forestry Commission to 

<.t~S~I.ir.e and trade in such righ ts and to co nfer !!5!d ition aL--J2.Qj~~.rs 011 th e 

Commiss ion: 10 amend \'mlnL!S oth cr Acts to en(lble cleclr'icit~ gcncrZllOrs 

alld distr ibutors to trade in stich rights: and for other purposes. [;\ssenled to 

~6 Nlwc m ber 1998] 
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New South Wal es 

Carbon Rights Legislation 
Amendment Act 1998 No 124 

Act No 124, 1998 

An Act to amend the Conveyancing Act 1919 to recogni se that rights 
associated w ith carbon sequestrated by trees and forests frolll the a tmosphere 
nwy be !l.;?pecies of forestry rigiJLand be the . .s.lliJjec( of a f.QLQ..\tr.)'_..c_Q_\~ eu'lnt: 
10 :Hl1cnd ille -F~iJ'-Aci--j9 16 to enable" the Fores try COlllmi ss ion to 
<l.~g ~Jir.e a nd trade in sti ch righ ts and I,D confer ~diti o naJ--I}J).~.~..rs on Ihe 
CO I1l111ission:-l o am end \'?jYlou5 other Acts to enab le eleclric i l~ gener~11 0rS 
:-t nc! distr ibutors to trade in such right s: nnd for other pu rpo:,cs. 1.~\ sse l1 t ecl l o 

26 NlWcm ber 1998J 

" 



S(?!ction 1 Carbon Rights Legis lation Amendment Act 1998 No 124 

The Legislature of New South Wales coacts : 

1-.l2me of Act 

Thi s Act is the Carbon Rights Legis/miol1 Alllendmel1l Act 1998. 
-----

2 Commencement 

This Act com mences all a day or days to be appointed by 
proc Jamal ion, 

3 Amendments 

P?ge 2 

The Acts specified in Schedules I ~ arc amended .!S set out in 
those Schedules. 



Carbon Rights Legislat ion Amendment Act 1998 No 124 

Amendment of Canveyan::ing "::'.::: 1919 No 6 Schedule 

Schedule 1 Amendment of Conveyancing Act 
1919 No 6 

(SeCllan 3 , 

[1] Section 87 A Definitions 

Om it ··o r"' from paragraph (b) of the defini tion offorestry covenant. 
~.-

[2] Sectio n 87 A, d-=:i_ni~~ of "f,:,C"s~ry cov~nan t" 

Insert after paragraph (c) of the defi nition of forestry covenant: 

(d ) 

(e) 

[3] Section 87 A 

the provi s ion of access to or the maintenance of 
tr~ or fQ rests 011 land that is the subject of allY 
carbon secwcslration right. or 

the Q1vners h ip of any tree or ~ on land t}lat is 
the su~e~t .. ~Ca~r.~!!Y--,J.ght to be vesiea in the 
person w ho owns the forestry right, ---

Omit ! h~ ckfin iti on olforestry right Irom section 87A . 
Insert in nlphabctic:!\ (lr·i.l er: 

carbon 
PI~OC~:;5 

diox ide 

sequestration [lV :1 tre~ or forcst III C:lIl S lhe 
bY \\ h iell th~ 't-i'c ~-m' rw:e5t;-bsorbs cnl h0!1 
r(0,1l1 Ihe a l lllos~lliCrc , ---- _. 

carbon sequestration right, in relation to I::tnd, mcan s a 
right ~o J1 fe rrcd on a person ~)y ag-i'ee!-ii.~~ilor01her\\'ise 10 

thc k~'nl-:-comrilerci-(li C;"r:- 'otlie'i- be nefit (whether prcsent 
o~;--flIfC]r';) oTCa;-b-~l sc:questration by any exi sting or 
futurc tre~ or fore st on the land aticr 1990, 

Page 3 
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Carbon Rights Legislat ion Amendment Act 1998 No 124 

Schedule 1 Amendment ofCon'Jeyancing Act 1919 No 6 

[4J 

Page .,,: 

Section 
profits a 

['" :' :1 !n::r' .. ::-! ' .. lh? !:I'1[1 ]'U :'<';I::!I1i III \ '. :lich {l ]W:'",OIl 

iJ J" il~~ :]H.' t':.::1t.'!i ; \l! . Ik,' :illl:tl>,l j.: :';lllilieJ : 

(i) to c!Jlc r the. lmld and e.s.\;lQlish, ma!!1.\ill n and 
harvest (or to ma inwi n and harvest) a crop 
oTti'ces on the land, or 

(i i) to cllIcr the land (l nd es tabli sh. ma int ain and 
IWfH:st (or to llw imain and h~H\'est ) a CI:OP 
of t rg~s 011 the .I.ill1 d and to con struc t and use 
sllc h bui ldill l.!s. works and fa c ilities as mav 
be n(;cessnr~~ or convenient '1'0 enable th'e 
]'l'r:.;on 10 t: stab li sh. Jn3intain ,me! harvest the 
nop. or 

(b) a carbon s.:q ll cs lr~!lioll right ill respect or llle lan,d, 
o r 

(c ) a combinatio n of the inte rest and rig ht re ferred to 
in paragraphs ( a) and (b). 

BBAB Forestry 
prendre 

rights to be deemed to be 

Insert at the end of the sec tion: 

(2) If a fo rest r\, ri ght co ns ists in whole or in pa rt or a carbon 
seq uestrati on right. the profit apre nd re deemed l<~.~~~fSt 
by subsecti on ( J) in rel~liOilTo1.hc c~irbOJ~ ·-s·cqll eS lrat ion 
right CO ll sjst~ of the foll o wing: 

(a) 

(b) 

the profl l from the land is taken 10 be the legal. .. - ..,.- ----_ ._--- -- . ~-
comme rcIal or other bene fi t (whetha prese nt or 
flliurelorc~\ rbon sequestratiolUv any ex isting or 
future tree or fo rest on the land that is the suBject 
'oftllecarbol1 se:9 11est~ation right , 

the rig ht to take somethi ng from the land is taken 
10 be the figlilto the benefit conferred by the 
cnrbon ~ cqtJ e~t rati ol1 r ight. 



Carbon Rights Legislation Am~ndment Act 1998 No 124 

A:-:1-8lidmenl of Conveyancing .Ac. 1919 No 6 Schedule 1 

[5J Schedu le 9 Savings, t rans itional and other provis ions 

Carbon Rights Legis/alion Amelle/mem Ac! 1998 

[6] Schedule 9 

Inse rt III Schedule 9 (wi th apr ropriate Part and clause numbers) : 

Part Provisions consequent on enactment of 
Carbon Rights Legis lation Amen dment Act 
1998 

Defin ilions 

In thi s Part : 

amending Act mea ns the Carbon Rights Legis/alion 
A melle/men! A c ! 1998. - - -

existing forestry right means any forestry right (wi thin 
the meaning of section 87A of thi s Act as in force 
immed iat ely before the commencement of Schedu le I 
[3] to the amendin g Act) that is subsisting imm ed iate ly 
berore that commence ment. 

Existing forestry rights preserved 

011 Ihe COJ1lIll~nC\..'lllcllt on Scheduh: [3J to the 
3ll1cntiin!.! Act. ;'111\' \..'\isting forestr" ri~.dll is tJken 10 be a 
rorestr~' ;ight \\itf;i~; ' !hi-niemling·-':6r-s~c li oll 87:\ of this 
Act as 3rnenckd by that Schedule. 

App lication of new definitions of forestry right and 
fo restry coven-ant-' - ----- -------

Subjec t to this Part. ~1 amendmen t macit' !O th is .Act by 
Schedu le I [IJ- [-1J 10 the amending Aet appl ies only to 
an interest, right or obl igation that arise5"ollOi'aFrer the 
c':)11;-:i~ ::licc jlfEilr0f t 11C·-fi-j·,i end m~llt. 
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Carbon Rights Legislation Amendment Act 1998 No 124 

Schedule 2 Amendment of Electricity (Pacific Power) Act i 9S0 No 22 

Schedule 2 Amendment of E!ectricity (Pacific 
Power) Act 1950 No 22 

Pa ge 6 

Section 9 Principa l functions of Pacific Power 

Insert after sec tion 9 (I): 

(2) Pacifi c PO\\·I:' I" may acquire. hold. sell or otherwise de:ll 
\\"il11 or trade in c:l rbon sequestration rights within th e 
meaning of section 87A orlhe C(mvf!Y{/ lIcillg. ~ Cl 1919. 
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Carbon Rights Legislation Amendment Act 1998 No 124 

Schedute 2 Amendment if. Electricity (Pacific Power) Act 1950 No 22 

Schedule 2 Amendment of E!ectricity (Pacific 
Power) Act 1950 No 22 

Page 6 

Section 9 Principa l functions of Pac ific Power 

Insert aftcr secl ion 9 (I) : 

(2) Pacific.: I'owcr may acq uire. hold . sel! or otherwi se de:ll 
with or trade in em'bon sequestration rights within the 
me<lning of section 87;.\ of th e COI1l'eY{/l/c il1g .-Iel 1919. 
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Carbon Rights Legis!2tion Amendment Act 1938 No 124 

SchedulE: 4 Amer:dment or Forestry A-:J. 1916 No 55 

Schedule 4 Amendment of Forestry Act 1916 No 55 

[1] Section 11 Powers and duties of the commission 
Omit " corpof3tion or" from section I J (I) (m I) w here\'e r occ urrin g. 

[ 2] Section 11 (1) (m1) (iii) 

O mit " o r" w here lastly occurring. 

[3] Sectio n 11 (1) (m2)-(m4) 

ln~('n afier 51.::C li o n II (I) (1111): 
tm2) may form 8. corporar io ll (w heth e r b: joining with any o ther person o r oth erwi se) for thl? purpose of facilit a ti ng the exe rc ise of any of the cOl1l1ni ss ion' s funct ions under this Act, 
(m3) may 

(i) 

(ii) 

(iii) 

do anyone or more of the fo ll owing: 
procure the use of land on bellal f of investors under a forestry right OL by 
~urchase. lease._ or otherw.is.e, 
estab lish and maintain timber plantations on behalf of investors or other persons, 
harvest and m arket timber g rown on behalf 
of investors or other persons, 

(1114) may exercise allY of the powers referred to in section 33C, or 

[4] Part 4A 

Page 8 

In sel1 ~fter Pat1 4: 

Part 4A Carbon sequestration rights 
338 Definitions 

In th is Pa11: 

carbon sequestration has the same meaning as it has in se.ction 87A of the COl1veyencing Act 1919. 
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