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Abstract 
Umbrella clause is a clause in bilateral investment treaties (BITs) which guarantees the 

observance of obligations by host states entered with investors. This clause enables the investor 

to have direct recourse before arbitral bodies and elevates contractual breaches to a treaty 

breach, which will in turn attract the international responsibility of the host state. This thesis will 

discuss the advent of umbrella clause under international law and its subsequent adaptation by 

various BITs. The study has used both doctrinal and non-doctrinal method of legal research. 

Ethiopia has signed 31 BITs out of them 35% of such BITs have had an umbrella clause. 

However, the Ethiopian BITs are marked by dissimilar treatment in relation to umbrella clause. 

For instance, the Ethio-Germany BIT has an umbrella clause whereas Ethio-France and Turkey 

BITs have no such clauses. This thesis raises the following principal questions. What are the 

policy and legal implications of dissimilar treatment of umbrella clause under Ethiopian BITs? 

Is that a matter of bargain, strategic partnership or another? What will be the implication with 

regard to state responsibility when inclusion or absence of umbrella clause is made in Ethiopian 

BITs? After examining tribunals‘ experiences, comparative study of model BITs and 

commentators on the field, the study found that while umbrella clause is an imperative arsenal 

for investor to claim before arbitral bodies, it makes the obligation of host states more 

burdensome. Therefore, this thesis argues, in order to avoid dissimilar treatment, amending the 

existing BITs having umbrella clause via eliminating such clause and followed by observing the 

2016 Ethiopian model BIT as guidance for future BITs will be a solution. 

 

Key Words: BIT, Standards of Protection, Umbrella Clause, Investor, Host state, Contract 

Breach, State Responsibility, Ethiopia  
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CHAPTER ONE 

1. INTRODUCTION 

1.1. Background  

The jurisprudence of international investment law has been largely defined by the unprecedented 

rise and proliferation of bilateral investment treaties (BITs), meant to replace traditional treaties 

of Friendship, Commerce, and Navigation (FCN)
1
, and designed to encourage foreign investment 

by offering a standard of substantive protection to investors entering a foreign state.
2
 Beginning 

in the 1960s, the 1980s saw the rise of BITs as the 1990s did the rise multilateral investment 

agreements (MIAs) referred jointly as international investment agreements (IIAs).
3
 Such spread 

of BITs marked as one of the most remarkable phenomena in international law during the past 

quarter of a century as part of the  extraordinary increase in the number of agreements concluded 

relating to the protection or liberalization of foreign investment. More than 2960 BITs now exist 

and 2329 are now in force, with the great majority having been concluded since 1990‘s. 
4
This 

figure includes more than 368 trade agreements that contain investment provisions.
5
 

Under international law dealing with BITs, there are plentitude of investment protections which 

can be taken as minimum standards and guarantees of investment. Among other things, 

protection against arbitrary and discriminatory measures, full protection and security, national 

treatment, most favored nation (MFN) treatment, repatriation and transfer of capitals, 

nationalization and effective compensation and umbrella clauses could be taken as few  

instances
6
.  

                                                           
1
M.Sornarajah, The International Law on Foreign Investment, (3

rd
 ed, 2010), P.180 

2
Jonathan B. Potts, ‗Stabilizing the Role of Umbrella Clauses in Bilateral Investment Treaties: Intent, Reliance, and 

Internationalization‘, Virginia Journal of International Law  Vol. 51:4 (2011) P.1005 
3
Jarrod Wong, ‗Umbrella Clauses In Bilateral Investment Treaties: Of Breaches Of Contract, Treaty Violations, and 

the Divide Between Developing And Developed Countries In Foreign Investment Disputes‘, George Mason Law 

Review vol. 14:1, (2006), PP. 139-142 
4
United Nation Commission for Trade and Development (UNCTAD),  International Investment Agreements (IIAs) 

Issue Note No.1, March 2016, P.9. For comparison with the past 10 years  See also Kenneth J. Vandevelde (2005), 

‗A Brief History Of International Investment Agreements‘, Journal of University of California, Davis Vol. 12 (2005) 

P.157 
5
 UNCTAD(2017) report available at <http://investmentpolicyhub.unctad.org/IIA> Last accessed 26 February 2017 

6
 Christoph Schreuer, Investments, International Protection, 2011 PP.48-80  

http://investmentpolicyhub.unctad.org/IIA
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To this end, the significance of umbrella clause in BITs as standard of protection would be 

praiseworthy despite its invitation for exorbitant application of other obligations, ultimately 

making states responsible for private undertakings too. 

The fons et origo of the term ‗umbrella clause‘ under international investment law dates back at 

least half a century ago in the early 1950‘s when an advice was provided by Sir Elihu 

Lauterpracht in 1953-54 to the Anglo-Iranian Oil Company in connection with the settlement of 

the Iranian oil nationalization dispute. The so-called ―umbrella‖ or ―parallel protection‖ treaty 

was again proposed in Lauterpracht‘s advice given in 1956-57 to a group of oil companies 

contemplating a trunk pipeline from Iraq in the Persian Gulf through Syria and Turkey to the 

Eastern Mediterranean.
7
However the concept of umbrella clause was practically tested in 

arbitration case between SGS v. Philippines and SGS v. Islamic republic of Pakistan.
8
 

However the extent of subject matter jurisdiction of Umbrella clause is not uniform under BITs 

and manifested by divergent treatment. Some BITs cover only disputes relating to an ―obligation 

under this agreement‖, i.e. only for claims of BIT violations. Others extend the jurisdiction to 

―any dispute relating to investments‖. These provisions are commonly called ‗umbrella clauses.‘  

[t]hough other formulations have also been used such as  ―mirror effect‖, ―elevator‖, 

―parallel effect‖, ―sanctity of contract‖, ―respect clause‖ and ―pacta sunt servanda‖. 

Clauses of this kind have been added to provide additional protection to investors and are 

directed at covering investment agreements that host countries frequently conclude with 

foreign investors.‖
9
 

Most importantly, in relation to State responsibility, umbrella clauses are praised of being 

stepping stone for internationalization of private undertakings of states. Umbrella clause has 

been dubbed as an additional protection to other substantive rules and it is seen as a clause that 

would enforce state's private undertakings under international law.
10

 Since the breach of private 

undertakings is seen as a breach of umbrella clause under international treaty, international state 

                                                           
7
Anthony C. Sinclair, ‗The Origins of the Umbrella Clause in the International Law of Investment Protection‘, 

Arbitration International, Vol. 20: 4 (2004), pp. 411-434. 
8
 SGS Société Générale de Surveillance SA v. Philippines,  ICSID Case No. ARB/02/6  (Award, 29 January 2004); 

SGS v. Pakistan, ICSID Case No. ARB/01/13, (2004) ICSID Rev 307 
9
 Katia Yannaca-Small, ‗Interpretation of the Umbrella Clause in Investment Agreements‘ in International 

Investment Law: Understanding Concepts and Tracking Innovations: A Companion Volume to International 

Investment Perspectives‘, OECD Working Paper, 2008. Available at <http://dx.doi.org/10.1787/9789264042032-3-

en> Last accessed 27 February 2017 P.102   
10

 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, (1
st
 ed, 2008), p. 166.   

http://dx.doi.org/10.1787/9789264042032-3-en
http://dx.doi.org/10.1787/9789264042032-3-en
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responsibility arises. Practically, in the absence of such clause, private undertakings of every 

state are seen as a domestic law matter unless those breaches amounted to breaches of treaty 

standards or customary international law. To this end, the researcher will try to discuss Ethiopian 

selected BITs in relation to umbrella clauses and analyze whether there is divergent or similar 

treatment having implications to its responsibility under general international law as well as 

other standards of investment protection.  

In closing, the umbrella clauses found in Ethiopia‘s BITs with Germany yet it is absent in France 

and Turkey will be discussed thoroughly in light of contemporary arbitration decisions and the 

norms of international responsibility of states. 

1.2. Statement of the Problem 

Ethiopia has signed more than 31 BITs since 1994
11

. Such unprecedented propagation of BITs in 

Ethiopia‘s investment climate could results in some confusion in treatment of investments and 

potential investor-state dispute resolution since some BITs extend protection to ―any 

commitments/obligations‖, others cover to ―any written obligation‖, and still others circumvent 

using such clauses. For instance the Ethio-Germany BIT calls for Contracting Parties to adhere 

to any other obligation deriving from a written commitment undertaken in favor of an investor of 

the other Contracting Party.
12

 Thus, as per such provision umbrella clause encompasses any 

written obligation including contractual commitments. 

On the other hand, the Ethio-Denmark BIT states; ―parties must adhere to any commitments.‖ 

Thus, obviously it is too broad and includes any obligation according to law, specific contract or 

any other form of agreement.
13

 Thus, this umbrella clause includes commitments arising from 

contract or law such as extra-contractual liability. Still, no mention of umbrella clause is made 

under Ethio-Turkey BIT
14

.  

                                                           
11

UNCTAD report available at <http://investmentpolicyhub.unctad.org/IIA/CountryBits/67 > Last accessed 27 

February 2017.  
12

 Treaty between the government of Federal Democratic Republic of Ethiopia(FDRE) and The Federal Republic of 

Germany concerning the Encouragement and reciprocal protection of investments, signed on 19 January 2004 and 

entered in to force 04 May 2006, Art. 8 
13

Agreement between the FDRE and the Kingdom Of Denmark Concerning The Promotion and Reciprocal 

Protection of Investments, signed 24 April 2001 and entered in to force 21 August 2005, Art 2(3) 
14

Agreement between the Republic of Turkey and the FDRE concerning the Encouragement and reciprocal 

protection of investments, signed on 16 November 2000 and entered in to force on 10 March 2005 

http://investmentpolicyhub.unctad.org/IIA/CountryBits/67
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Thus, the first problem is that there is dissimilar treatment in Ethiopian BITs. Whether such 

disparity is owing to bargaining position, absence or presence of model Ethiopian BIT or other 

factors going to be examined.  

The second problem might be how such divergent treatment could be addressed with regard to 

MFN obligations of Ethiopia stemming from treaties
15

 and other commitments.
16

 For instance, 

how would Ethiopia adhere to its MFN obligations between German and Turkish investors? As 

to German investors there is an umbrella clause protecting investment stemming from 

contractual or other commitments yet for Turkish investors due to omission of umbrella clause in 

the BIT; there are likely to be obstacles during investor-state disputes. 

The other potential gap might be the divergent treatment of BITs resulting in far-reaching 

consequences on state responsibility. For instance, Ethio-Germany BIT has umbrella clause, the 

breach of which might entail state responsibility against Ethiopia. On the other hand, the Ethio-

Turkey BIT does not have an umbrella clause, making the invocation of international 

responsibility of the state difficult for breach of commitments with individual investors. In 

normal course of things, if there is no umbrella clause in the BITs, breaches remain matters of 

private undertaking and ultimately results in no responsibility of states save diplomatic 

protection or domestic lawsuit. 

For various reasons, Ethiopia has witnessed dissimilar treatment even conflicting protections in 

relation to umbrella clauses which in some cases will potentially be costly during dispute 

settlement.  The researcher is enthusiastic to work on issues of umbrella clauses and BITs and to 

contribute his part. Hence, the main focus of the research is to pinpoint some issues associated 

with umbrella clauses in Ethiopia‘s BITs and the divergent trajectories in light of norms of state 

responsibility. 

1.3. Objective of the study  

1.3.1. General Objective 

The general objective of the study is to explore issues related to the Ethiopian BITs regime with 

a particular reference to umbrella clauses and the effects of their inclusion or omission in the 

BITs in light of responsibility of states under international law. 

                                                           
15

 Above note at 12, Art. 3 
16

Tarcisio Gazzini and Attila Tanzi, ‗Handle with care: Umbrella clauses and MFN treatment in investment 

arbitration‘, The Journal of World Investment & Trade ,Vol.14 (2013) pp 978–994, 979 
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1.3.2. Specific Objectives  

 To describe the meaning, scope and rationale of umbrella clauses in investment treaties.  

 To scrutinize the implication of inclusion or non-inclusion of umbrella clauses and the 

possibility of importing umbrella clause via comparator treaty by virtue of MFN. 

 Pinpoint the effects of dissimilar treatment of umbrella clauses in Ethiopian BITs; 

particularly by comparing with the experiences of other model BITs. 

 Assess the rationale for dissimilar treatment if it is in the nature of South-South BITs 

with no umbrella clause or the Turkey case or Europe, or it is about democracies.  

 Identifying basic challenges in Ethiopian BITs on issues of umbrella clause.  

 To address the norms of state responsibility in relation to BITS regime with reference to 

internationalization clauses.  

1.4. Research Questions  

This research will strive to seek answers to the following main research questions:  

 What are umbrella clauses and their scope under Ethiopian BITs? 

 What are the policy and legal implication and rationale of dissimilar treatment of 

Umbrella clause in Ethiopian BITs?  

 Does the absence or presence of umbrella clauses affect   investor-state dispute resolution 

and the protection for investors? 

 Should the traditional diplomatic protection rules in lieu of state responsibility norms 

apply for non-inclusion of umbrella clauses since the breach is generally contractual and 

not treaty violations under international law?  

1.5. Significance of the study  

This research hopes to have important contributions. First, it will serve as an instrument to 

further research in the area of Ethiopian BITs and its jurisprudence. Second, the findings and 

recommendations of the study will serve as a springboard for further review of Ethiopian BITs in 

light of developments in the contemporary investment law. Third, the finding of the study will 

serve as a guideline to Ethiopian delegates negotiating on BITs with plethora of states with 

clarity on national objectives of umbrella clauses such as the protection of investors, national 

interest and strategic alliance. Finally, the study will enable investors, policy makers and other 
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stakeholders to rethink and to make reasoned decisions whether the presence or absence of such 

clause has implication.  

1.6. Research Methodology 

The methodology that was used in this study is both doctrinal and non-doctrinal research which 

includes an analysis of the existing literatures from Economics, Investment, Business, Policies 

and Laws. This study is used survey cases while analyzing the survey of cases brought before 

arbitral tribunals using BITs standards of protection and Ethiopian BITs having umbrella clause. 

Among other things, the researcher also used primary and secondary sources including, bilateral 

investment treaties, customary international law, general principles of international law and case 

laws related to the subject at hand. Concerned officials and experts from Ethiopian Investment 

Commission (EIC) and FDRE Ministry of Foreign Affairs International Law Directorate and also 

Lawyers working on foreign investment, were interviewed. Information was gathered from 

books, articles and journals printed or online. The UNCTAD and Organization for Economic 

Cooperation and Development (OECD) websites were frequently used for furtherance of the 

study on the status of international investment agreements. 

1.7. Scope of the study 

The subject matter of umbrella clause encompasses many issues including protections arising 

from the investment contract between states, investor-state and other commitments. This 

research will be limited to examining the presence or absence of umbrella clauses in selected 

Ethiopian BITs inter alia, Ethio-Germany, Ethio-France and Ethio-Turkey. In doing so, the study 

will not delve in to matters of attitudes of investors towards inclusion or non-inclusion of 

umbrella clauses. However, this research will look Ethiopian BITs, decided cases, if any, and the 

jurisprudence of ICSID. In addition, under the shawl of umbrella clauses, this paper also looks at 

nature of BITs and their standard of protection as well as norms of state responsibility. 

1.8. Limitation of the study  

The study faced limitations with regard to relevant information and data as concerned 

stakeholders are unwilling to provide information. And obviously, there were financial problems, 

time constraint, erratic connection of the internet, network jamming and unavailability of 
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materials especially books and relevant literatures was_the major problems likely to be 

encountered in conducting the study. 

1.9. Ethical Considerations  

In the process of data collection due care was taken in order to make this study ethically sound. 

Key informants have been informed that their contribution was sought for exclusive academic 

purpose. Their consent was also obtained on the basis of consensus to fully respect their rights 

and desires as far as the issue of this thesis is concerned. 

1.10. Organization of the Thesis 

This thesis is organized in six chapters. The first chapter is designed to draw the attention of the 

reader-, to the general picture of the study giving insights about the general background, the 

principal issues addressed, objectives sought to be achieved, significance, methodologies used, 

limitations and scope of the study. Since it is necessary to understand first the meaning, 

importance and scope of the subject matter of the study, before addressing issues of concern, the 

nature of BITs and their standards of protection are described in Chapter two.  

The third chapter is discusses on issues, the genesis and types of umbrella clause in doing so it 

deals with the implications for dispute resolutions before arbitration tribunals. In addressing 

these, therefore, the thesis in this chapter systematically tries to discharge the problems inherent 

in the current international arbitration and the possibility of narrow or broad approaches in the 

interpretation of umbrella clauses, in light of their efficacy in achieving the stated objectives.   

Chapter four specifically deals with umbrella clauses in Ethiopian selected BITs including Ethio-

Germany, Ethio-France and Ethio-Turkey. It has addressed issues whether the inclusion of 

umbrella clause in Ethio-Germany vis-à-vis non-inclusion in Ethio-Turkey and France BITs have 

practical legal and policy implications.  

Chapter five raises matters dealing with what would be the fate in dealing with contract breaches 

under the guise of umbrella clause whether resort to the norms of state responsibility, diplomatic 

protection rules or domestic lawsuits.  

Finally, the main findings of the study will be outlined and the potential solutions for the major 

problems will be indicated, in the conclusions and recommendations part of this thesis. 
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CHAPTER TWO 

2. BILATERAL INVESTMENT TREATIES (BITs) 

2.1. Introduction  

As umbrella clause is a standard of protection for investors under BITs, this chapter will discuss 

preliminary issues regarding the notion of investment, types of investment and some 

foundational norms of investment. Basically, the norms of investment include international 

investment agreement, customary international investment law, general principles of 

international law, writing of well-known publicists and soft laws. At the heart of such norms, 

bilateral investment treaties (BITs) take the lion‘s share of the law governing foreign investment. 

Besides, this chapter focusing on BITs will address issues relating to history of BITs, admission 

and establishment of foreign investment, nature of BITs and also the role of BITs in attracting 

foreign investment. The chapter will be concluded by discussing eight standards of investment 

protections under BITs including umbrella clause. 

2.2. Definition of Investment  

The definition of the term investment is among the key elements determining the scope of 

application of rights and obligations of investors under international investment agreements.
17

 

Basically, there is no all curing definition for the term ‗investment‘ in the literatures of law in 

general, business, economics and international investment law
18

  and it is difficult to give 

objective definition to the term investment as the word bid different situations in to account for 

the definition.  

Etymologically the term ‗investment‘ is derived from the Medieval Latin term ‘investῑre’ 

meaning to install money or invest money. Historically, the term investment is appears neither in 

customary international law nor early international agreements. Yet both customary international 

law and past treaties used the notion of ―foreign property‖
19

 dealing in a similar manner with 

imported capital and property of long-resident foreign nationals.
20

 

                                                           
17

OECD, ‗Definition of Investor and Investment in International Investment Agreements‘, International Investment 

Law: Understanding Concepts and Tracking Innovations, 2008  P. 9 
18

 D. Carreau & P. Juillard, Droit international économique (3
rd

  éd, 2007), P.403 
19

 UNCTAD, ‗Scope and Definition‘, UNCTAD Series on issues in international investment agreements, Vol.2 

(1999) P. 7 
20

 The OECD Draft Convention on the protection of foreign property (OECD, 1967). 
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By and large, any definitions of investment for the purposes of investment law fall under three 

broad models. The first is the ‗asset-based‘ model, which contains a broad range of specified 

assets that can be protected under the legislation or agreement in question.
21

 The second model is 

‗transaction-based‘ model, which protects the underlying capital transfer rather than the assets 

owned or controlled by the investor.
22

 In other words, investment presupposes the movement of 

capital from host state to sending state or vice versa. And the final model is   an ‗enterprise-

based‘ model, which defines the protected investment in terms of the business organization of 

the investment through an enterprise. To put differently, such kind of approach usually limits the 

protection afforded to a foreign direct investment made by a foreign-owned and controlled 

company or other type of enterprise.
23

 

The Ethiopian investment proclamation adopted enterprise model since the investment 

proclamation defines the term investment as expenditure of capital in cash or in kind or in both 

by an investor to establish a new enterprise or to expand or upgrade one that already exists.
24

  

Nevertheless, the definition did not escape from criticisms since it seems tenuous due to the fact 

that investment is only made via establishing new enterprises yet there are investments installed 

without establishing enterprises including asset or capital transfers. 

Paradoxically, the ICSID Convention does not define the term investment
25

 save as the phrase 

that grants jurisdiction under the Convention.
26

 Yet the drafting history leaves no doubt that ―it 

was always clear that ordinary commercial transactions would not be covered by the Centre‘s 

jurisdiction no matter how far-reaching the parties‘ consent might be.‖
27

 

 The ICSID jurisprudence adopted double layer test to define the term investment and examine 

whether the alleged issue falls in its ratione materiae used simultaneously both under the ICSID 

                                                           
21

 Albanian Law on Foreign Investments, Law No. 7764 of 2 November 1993,  Art. 1(3) 
22

 Code on the Liberalization of Current Invisible Operations (OECD/C(61)95) 
23

 Engela C.Schlemmer, ‗Investment, Investor, Nationality, And Shareholders‘, in Peter Muchlinski and et al (eds), 

Oxford Handbook of International Investment Law, P.144 
24

Investment Proclamation No.769/2012, Fed. Neg. Gaz. of the FDRE, 18
th

 Year No. 63 Addis Ababa 17
th

 

September, 2012, Art. 2(1), The term enterprise refers any undertaking established for profit and includes business 

organizations see Arts 2(2) and 10 
25

The Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between States 

and Nationals of Other States, IBRD, 18 March 1965 Par.47 stipulates that: ―no attempt was made to define the term 

‗investment‘ given the essential requirement of consent by the parties, and the mechanism through which 

Contracting States can make known in advance, if they so desire, the classes of disputes which they would or would 

not consider submitting to the Centre (Art. 25(4))‖ 
26

Convention on Settlement of Investment Disputes (ICSID) Between States and Nationals of Other States, Opened 

for Signature At Washington, On 18 March 1965 and entered in to force 15 October 1966, Art 25 
27

 Christoph Schreue & et al , The ICSID Convention: A Commentary (2
nd

  ed, 2010), p. 117 
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convention and the BITS.
28

 It is however, possible to identify basic elements of investment under 

the Convention which have been increasingly used by arbitral tribunals. For instance the Salini 

test is adopted by Salini V Morocco case
29

: duration of the project, regularity of profit and 

return, risk for both sides, a substantial commitment; and the operation should be significant for 

the host state‘s development.
30

 One writer argues the term investment under the ICSID 

convention purports any economic activity or asset and urges for exorbitant jurisdiction for 

tribunals in defining the term.
31

 

When we come back to the definition of the term investment under the BITs paradigm i.e. treaty 

based definitions, they are usually drafted in an elaborate manner, combining general definitions 

for example ―all assets‖ with illustrative lists of categories of such assets.
32

 Similarly the 

Ethiopian BITs regime also defines the term investment for example some BITs define with 

broad and open-ended approach of what constitutes an investment.
33

 On the other hand there are 

BITs which contain narrower definitions, for example those which focus only on a ‗closed list‘ 

of investments protected in conformity with domestic laws and regulations.
34

 

The conventional meaning of investment refers to the expansion of capital or resources to 

acquire or establish certain asset in order to gain profit over a certain amount of time.
35

 

Similarly, Black‘s law dictionary defines investment as an expenditure to acquire property or 

assets to produce revenue; a capital outlay.
36

 Here again to say investment first there must be 

expenditure may be capital or knowledge and second the aim of the investment is to generate 

revenues through the acquired assets. However, the definition is criticized as very narrow and 

being myopia since it fails to mention   duration of the project, regularity of profit and returns, 

risk for both sides, substantial commitment and the operation should be significant for the host 

state‘s development. 

                                                           
28

 Also called ―double keyhole approach see ICSID Case(1993) CSOB V Slovakia or ―double barreled Test‖ see 

also Malaysian Historic Salvors case(2007)  
29

 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No.ARB/00/4, Decision on 

Jurisdiction, July 23, 2001 
30

 OECD above note at 17 P. 9 
31

Julian Davis Mortenson, ‗The Meaning of ―Investment‖: ICSID‘s Travaux and the Domain of International 

Investment Law', Harvard International Law Journal, Vol. 51: 257 (2010) P.261 
32

 Dolzer & Schreuer above note at  10  P. 61 
33

Ethio-Germany BITs above note at 12,Art 1(1) It defines "investments" as every kind of asset & is used in a 

significant number of  Ethiopian BITs 
34

Ethio-Turkey BITs above note at 14, Art 1(2) See the Framework Agreement on the ASEAN Investment Area 

1998, for example, explicitly exclude portfolio investments from its coverage. Art 2 
35

 Oxford English Dictionary, (3
rd

  ed.,2007) P. 789 
36

 Black‘s Law dictionary 9
th

, Bryan A. Garner(eds), (9
th

 ed, 2009), P.902 
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In conclusion, the term investment could be defined differently based on the asset, enterprise, 

transaction or property transacted. 

2.3. Types of Investment 

To serve the purposes of delimitation of the proper legal regime, various authorities classify 

investment based on their respective needs. Based on the source of capital, Investment can be 

categorized into domestic and foreign investment. Fleetingly, a domestic investment is 

expenditure of assets whose source of capital is the host state and funds are mobilized 

domestically.  On the contrary, foreign investment means the transfer of tangible or intangible 

assets from host state to home state.  

According to UNCTAD, based on companies control and management, foreign investment 

further could be classified as foreign direct investment (FDI) and portfolio investment.
37

 

During the 19
th

 and the early years of the 20
th

 century, the predominant form of foreign 

investment was portfolio investment, mainly in the form of bonds issued by governments of 

developing countries floated in the financial markets. The first half of the 20
th

 century was 

marked by the withering of investment flows brought about by the two Wars, stagnation of FDI 

and virtual collapse of portfolio investment in developing countries. The post-war period was 

characterized by the growing expansion of multinational corporations (MNCs) setting up wholly 

or majority owned subsidiaries with the consequent change in the form of foreign investments 

which became predominantly FDI in character.
38

 

An investment is considered FDI when the investor‘s share of ownership is sufficient to allow 

control of the company. In addition, under FDI there is the transfer of physical property such as 

equipment or the physical property that is bought or constructed such as plantations or 

manufacturing plants.  On the other hand, Portfolio investment is basically represented by a 

movement of money for the purpose of buying shares in a company formed or functioning in 

another country. It could also include other security instruments through which capital is raised 

for ventures. The distinguishing element is that, in portfolio investment, there is a divorce 

between management and control of the company and the share of ownership in it. In other 

                                                           
37

 See UNCTAD above note at 19 P. 8 
38

 Juillard above note at 18 P. 11 
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words, while investment that provides the investor with a return, but not control over the 

company, generally is considered portfolio investment.
39

Professor M. Sornarajah reiterates that: 

―In the case of portfolio investment, it is generally accepted that the investor takes upon 

himself the risks involved in the making of such investments. He cannot sue the domestic 

stock exchange or the public entity which runs it, if he were to suffer loss. Likewise, if he 

were to suffer loss by buying foreign shares, bonds or other instruments, there would be 

no basis on which he could seek a remedy. Portfolio investment was not protected by 

customary international law. Such investment was attended by ordinary commercial risks 

which the investor ought to have been aware of. But, customary international law 

protected physical property of the foreign investor and other assets directly invested 

through principles of diplomatic protection and state responsibility.‖  

However, the researcher is at odds with the above arguments since for one thing, these days the 

definition of investment both in multilateral and bilateral investment treaties completely avoided 

the dichotomy of FDI and portfolio investments and blended them together with full legal 

protection. For another thing, as to the argument customary law protects only FDI, again it is a 

blurred submission since portfolio investment is known by customary international law since the 

beginning of 19
th

 Century. And finally there is no distinction between the risks taken by either 

type of investor, both being voluntarily assumed as most BITs incorporated them to the extent 

that insurance coverage for non-commercial risks.
40

 

In closing, under the current international investment law parlance, the dichotomy of FDI and 

portfolio investment is old fashioned without any legal currency other than a matter of purely 

academic discussion due to the fact that there is a move towards blanket ban of such 

classification in various BITs concluded world-wide. 

2.4. The Norms of Investment under International Law 

Under this section attempt is made to discuss the legal framework governing investment under 

international law. Among other things, multilateral investment agreements (MIAs), bilateral 

investment Treaties (BITs), customary international investment law, general principles of 

international law, judicial decisions and soft laws will be discussed thoroughly. 

                                                           
39

 M.Sornarajah above note at 1 P.9 
40

 Ethio-Turkey BIT above note 14 Art. 6 and Ethio-Germany BIT above note 12 Art. 7 
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2.4.1. International Investment Agreements (IIAs) 

International investment treaties broadly refer to a set of agreements whether bilateral or 

multilateral in type governing investment under international law. To be brief, International 

investment treaties basically encompass multilateral investment agreements (MIAs) and bilateral 

investment treaties (BITs). Currently, the IIA in the universe grew to 3,271 treaties.
41

 

I. Multilateral Investment Agreements (MIAs) 

Multilateral treaties are those international instruments signed by large number of states across 

the world and its membership is not as limited by geographical location except regional treaties. 

Basically, states reluctant in adopting multilateral investment agreements (MIAs). The non-

existence of multilateral instruments on foreign investment is not the result of failure to make 

efforts to formulate such treaty but rather the result of states‘ disagreements over issues of 

foreign investment. There have been a number of efforts to formulate multilateral agreement on 

foreign investment that proved to be fiasco.  

The first cited endeavors date back to the late 1940s when attempts were made to establish the 

International Trade Organization.
42

 To this end, UN Conference on Trade and Employment was 

held at Havana, Cuba, between 1947 and 1948. However, the draft Havana Charter submitted to 

the Conference contained no provision on the regulation of foreign investment save the initial 

draft proposal having investment clauses
43

 though the Charter itself never came into force.  

Later the General Agreement on Tariffs and Trade 1947 (GATT), which then formed the 

cornerstone of world trade law, never extended protection to investments.
44

 

In 1958, the New York Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards was concluded, facilitating the enforcement of international arbitral awards including 

investment settlements.
45

  

The other multilateral framework in relation to investment is the 1962 UN Declaration on 

Permanent Sovereignty over Natural Resources.
46

  Newly independent states sought to rely on 

                                                           
41

 UNCTAD, World Investment Report, Reforming International Investment Governance, 2015 P. 11 
42

 Surya P Subedi, International Investment Law Reconciling Policy and Principle,(1
st
 ed, 2008), P.19 

43
 The Draft Havana Charter 1948, Arts. 11 and 12  

44
Campbell McLachlan, ‗Investment Treaties and General International Law‘, International and Comparative Law 

Quarterly, Vol.57 (2008), PP. 361-401, 368 
45

 UNCTAD 2015 above note at 45 P. 122 
46

United Nations, General Assembly Resolution 1803 (XVII): Permanent sovereignty over natural resources, 

(A/5217) 1963, PP. 15-16 
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economic sovereignty originating from the UN reaffirmation of sovereign equality of States 

under the Charter
47

 enabling them to claim permanent sovereignty over their natural resources, 

which would in turn let them negotiate their way out of the old agreements and concessions. This 

was not an attempt to rewrite the law, but an attempt to give a new direction to foreign 

investment law on the basis of certain rules of public international law, including economic 

sovereignty and the right to self-determination of states.
48

 

There was also a remarkable MIA in 1965 that is the ICSID convention, which is negotiated as a 

mechanism for settlement of investment disputes but remained quiescent until the early 1990‘s 

with only a handful of cases decided. 
49

 

The other MIA, denounced at draft stage, was the 1967 Organization for Economic Cooperation 

and Development (OECD) draft Convention on the Protection of Foreign Property. However, the 

Convention was never opened for signature; and seen as embodying the perspective of capital-

exporting countries.
50

 

Later the UN General Assembly in 1974 adopted a Declaration on the Establishment of a New 

International Economic Order on 1 May 1974 through Resolution 3201 (S-VI) and a programme 

of Action on the Implementation of the Declaration through Resolution 3202 (S-VI) which called 

for full permanent sovereignty of every State over its natural resources and all economic 

activities including also nationalization and expropriation. The Declaration further stressed the 

need to regulate and supervise the activities of transnational corporations (TNCs) by taking 

measures in the interest of the host countries.
51

 

The Convention Establishing the Multilateral Investment Guarantee Agency (MIGA), as a 

member of the World Bank Group
52

, was concluded in 1985 and the World Bank adopted a 

multilateral standard in its Guidelines on the Treatment of Foreign Direct Investment of 1992.
53

 

The World Bank guideline obliges states to extend protection to investments established in its 

                                                           
47

 The United Nations Charter Art  2(1) 
48

 Surya P Subedi above note at 42 p.21 
49

 Dolzer & Schreuer above note at 10 P. 2 
50

 Draft OECED convention above note at 20 
51

 The General Assembly Resolution 3202 (S-VI) of 1 May 1974 Art IV(a) 
52

UNCTAD 2015 above note at 49 P. 123 
53

World Bank Group, Guidelines on the Treatment of Foreign Direct Investment, 1992 pp. 35-44   
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territory by nationals of any other State with fair and equitable treatment
54

 including most 

favored nation (MFN)
55

 and other obligations.
56

  

Under the auspices of WTO, the Marrakech agreement establishing the international organization 

for trade come up with an agreement governing investment in 1994. Trade related investment 

measures (TRIMs) agreement aimed at avoiding restrictive and distorting effects of investment 

measures on flow of international trade.
57

  

To this end, the TRIMs agreement obliges members to observe national treatment and 

quantitative restriction
58

 and also transparency
59

 duties save for general exceptions
60

 and also 

exemptions given to developing member countries.
61

 However, the WTO regime governing 

investment through TRIMs could be easily circumvented by plethora of BITs commitments.  

In ensuing years, different attempts have been made with a view to come up with comprehensive 

international instrument in which large number of countries would be parties to such instrument. 

Such attempts have been made by organizations like OECD, the World Bank Group, and WTO. 

In general, some of them proved to have little success while others had caught up with fiasco. 

Needless to mention, there was MAI proposed by the OECD in 1995, which would have 

provided a general framework for multilateral investment commitments. The MAI was seen by 

the OECD as largely a harmonization exercise, and an attempt to address the fragmented nature 

of investment protection through BITs
62

.  

However, it provoked intense opposition from NGOs on the grounds that it would weaken the 

regulatory capacity of host States in favor of investor protections
63

 and internal disagreement 

between Canada, USA and EU
64

. Finally efforts to conclude MAIs collapsed in 1998.
65
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In the last couple of years, negotiations of stand-alone BITs have plunged in number, as they are 

generally supplemented by negotiations of comprehensive investment agreements at the regional 

level.
66

 Negotiations of regional international investment agreements (IIAs) likewise continued 

in 2012 and 2013, involving major regional blocks, such as the EU, the ASEAN
67

, NAFTA
68

, the 

Energy Charter Treaty
69

, The Cotonou agreement of 2000, between African, Caribbean and 

Pacific (ACP) Countries and EU States
70

 and The Abuja treaty establishing African Economic 

Communities (AEC).
71

 

Most importantly, Ethiopia is party to regional MIAs in Africa as well as other partnership 

agreements having investment provisions. For instance, Ethiopia is signatory to the Investment 

Agreement for the COMESA Common Investment Area
72

, the IGAD establishing agreement
73

, 

the Washington agreement between USA and COMESA of 2001
74

 and Cotonou agreement.
75

 

To conclude, despite efforts for comprehensive MIAs yet they have caught misfortune, still the 

moves by regional economic communities in Africa and elsewhere around the world seems 

encouraging. 

II. Bilateral Investment Treaties (BITs) 

Bilateral investment treaties are treaties concluded between two countries. The significance of 

BITs has grown recently. They are currently one of the most important norms that govern foreign 

investment even to the extent that seemingly multilateral norms are non-existent. Many countries 
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North American Free Trade Agreement (NAFTA) (adopted 17 December 1992, entry into force 1 January 1994) 

Chapter 11  
69

 Energy Charter Treaty (ECT) (signed 17 December 1994, entry into force 16 April 1998)  
70

The Cotonou Partnership Agreement Between The Members Of The African, Caribbean And Pacific Group of 

States Of The One Part, And the European Community and its Member States, of the other part, signed in Cotonou, 

Benin on 23 June 2000, Chapter 7 Arts 74-78 
71

The Abuja Treaty establishing AEC 1991, Chapter VI & VII 
72

Investment Agreement For the COMESA Common Investment Area(2007) 
73

Agreement Establishing the Inter-Governmental Authority on Development (IGAD), Nairobi, 21 March 1996, Art 

6 & 7 
74

Agreement Between the Government of the United States of America and the Common Market For Eastern And 

Southern Africa Concerning the Development of Trade and Investment Relations, Done at Washington, D.C. on 

October 29, 2001, Arts 1-10 
75

 Above note at 70 

http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d8_en.pdf


 
 

17 
 

of the world have concluded such treaties for reciprocal promotion and protection of investment 

and also as part of free trade areas (FTAs). 

The idea of enacting BITs in the modern usage came at the end of 1950‘s credit to the works of 

German born banker-Hermann Josf Abs, who prepared the so called ―Magna Charta‖ of foreign 

investors and their properties in 1957.
76

 Dolzer and Schreuer reiterate the efforts of Abs as: 

―The draft work of Abs on foreign investment had the form [of] global treaty which was 

to establish not only just specific standards of protection but also a permanent arbitral 

tribunal charged with the application of the treaty and with the power to lay down 

economic sanctions against violating states, including non-signatories. When it soon 

became apparent that the time was not ripe for grand approach, Abs has approached Sir 

Hartley Shawcross for multilateral initiatives. These efforts finally culminated in the Abs-

Shawcross BIT draft. Later the  1959 Abs-Shawcross BIT model used as the template for 

a bilateral investment treaty, which came to have so much impact on subsequent treaty 

practice.‖
77

 

However, in the face of strong opposition from the capital importing (host) countries this Draft 

Convention was not adopted. Although most of its provisions found their way once again into the 

1967 Draft Convention on the Protection of Foreign Property proposed by the OECD, this too 

was not adopted and remained as a draft.  

The first BIT was concluded in 1959 between Germany and Pakistan
78

. The rationale behind for 

conclusion of the first BIT was the fact that Germany had lost the majority of its foreign 

investments in negotiated settlement after 1949 with a view to repairing in part the damage it had 

brought about when starting World War II in violation of international law.
79

 Later Germany 

continued to negotiate more such BITs and soon other European and developed nations followed 

suit.
80
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The number of BITs that have been concluded has grown significantly, particularly since the 

early 1990s, a trend that now overwhelms countries at all levels of development.
81

 The growth of 

the number of BITs was not rapid during the 1960s, 1970s and 1980s as compared with the 

period in the 1990s and onwards. According to a study of World Bank made in 1994, there were 

over 700 such treaties
82

.  By the end of the millennium, the figure had moved towards 2,600 

treaties.
83

 Currently there are more than tally of 2968 BITs concluded.
84

 

Being fundamental instruments of international investment law, BITs remained important due to 

the following rationales. First, the absence of MIAs on foreign investment paves the way for 

BITs to take the place since bilateral solutions become necessary simply because of an absence 

of a consensus on multilateral agreements.
85

 Second, they are made on an ad hoc basis meaning 

they are signed for years to be renewed based on parties‘ agreement. In addition, such treaties 

could be negotiated in such a way as to suit the mutual interests of the parties, whereas a 

multilateral treaty cannot be. 

2.4.2. Customary International Investment Law 

Principally, custom is one primary source of international law which is expressed as evidence of 

a general practice accepted as law
86

. Under international law custom comprises two elements. 

These are the material facts, that is, the actual behavior of states, and the psychological or 

subjective belief that such behavior is ‗law‘.
87

 Thus, customary international law is composed of 

state practice and opino juris. As the International Court noted in the Libya/Malta case, the 

substance of customary law must be ‗looked for primarily in the actual practice and opinio juris 

of states‘.
88
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In the first half of the 20
th

 century, customary international law was the primary source of 

international legal rules governing foreign investment.
89

The customary basis for the protection of 

foreign investment is related with the traditional notion of diplomatic protection
90

 and the 

treatment of aliens. It is the notion of diplomatic protection of citizens and their property abroad 

by the home country that gave rise to the modern rules of foreign investment law. The idea that 

once admitted into the country a host state was required to extend the international minimum 

standard of protection to both aliens and their property under international law has been the 

foundation of foreign investment law.
91

 

However, the high degree of international consensus required to create and uphold custom 

started to erode due to the economic interests and political inclinations of capital-exporting and 

importing States increasingly diverged in the course of the 20
th

C and its normative role is 

diminishing. 
92

 

There is, nonetheless, a customary international law when property is taken over by a state, 

otherwise than in the exercise of its regulatory powers, there must be payment of 

compensation
93

, even though there is still disagreement on the manner in which this 

compensation is to be calculated whether it is ‗appropriate compensation‘
94

 or ‗prompt, adequate 

and effective compensation‘
95

. 

The divergence of customary international law is also observed not only about the manner of 

compensation but also in the treatment of aliens. For instance, Carlos Calvo, the Argentine jurist 

vehemently opposed special treatment of aliens. He submitted in his study appeared in 1868 that 

foreigners must assert rights before domestic courts and that they have no diplomatic protection 

by their home state or access to international tribunals.
96

 Later, The Soviet-Bolsheviks 1917 

revolution rejects the idea of private property and claims that States have no international 

obligation with regard to aliens‘ property, and that a nation‘s right to nationalize property is a 
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corollary of its right to self-determination.
97

 Subsequently, Mexico nationalized the US interests 

in Mexican agrarian lands and oil business in 1938. US however reacted through diplomatic 

exchanges with the then Secretary of state, Cordell Hull, who claimed the rule of international 

law protected aliens and their properties yet in case of expropriation, there must be prompt, 

adequate and effective compensation.
98

 

Again after the demise of colonialism, newly independent countries claimed economic 

sovereignty over their natural resources. As a result, they used forums such as UN General 

Assembly to express their interests via resolutions. Thus, the 1962 UNGA Res/1803 officially 

proclaimed ‗sovereignty over natural resources‘ including expropriation with ‗appropriate 

compensation‘. Seemingly the relationship between developing and developed world were 

bellicose. Albeit one can argues that the UN General Assembly resolutions despite having no 

legally binding effect, if backed by state practice reflects customary international law.
99

 

Against the background of Calvo doctrine, Russian Bolsheviks revolution and States 

nationalizations, customary international law adopted international minimum standards
100

, 

payment of compensation and protection of foreigners ‘ property.
101

  

Equally important, even after the collapse of socialism and post 1990‘s there was a major shift of 

attitude coming from global south and developing states.  As the debate of protecting customary 

rules of foreign investment has shortly become anachronistic and obsolete, capital importing 

sates started negotiating with capital exporting countries for a better protection with the 

instrumentality of BITs than customary international law.
102

 However the customary status of 

foreign investment protection under BITs could be also questioned since even the same state 

pledged different commitments with other countries about protection of investment. They differ 

depending on the perceptions and needs of the different times at which they were made.
103
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2.4.3. General Principles of Investment Law 

There are various views as to what the general principles of law
104

 is intended to refer; 
105

Some 

writers regard it as an affirmation of natural law concepts which used as a litmus test for validity 

of positive laws
106

 while others especially positivists, treat it as a sub-heading under treaty and 

customary law and incapable of adding anything new to international law unless it reflects the 

consent of states.
107

 

Aside to such theoretical debates, the practical currency of general principles of law is 

commendable when there is no treaty or customary international law to be relied on. 

Nevertheless many claims as to the existence of principles of the international law on foreign 

investment have been based on general principles of law.
108

 Thus, much of the support for the 

payment of compensation upon expropriation of foreign property is based on arguments relating 

to notions of unjust enrichment and acquired rights being general principles of law
109

. The 

principle that compensation must be paid is itself said to be a general principle of law. Likewise, 

notions of equity
110

 , estoppel
111

 and good faith
112

 are also general principles of international law. 

Moreover, the notion of sanctity of contract is stated to be a general principle of law. Thus, 

parties are duty bound to respect their words as notice is also made from the Latin maxim ‗pacta 

sunt servanda‘
113

 or the idea that international agreements are binding. Thus, the bid for the 

protection of umbrella clauses
114

 under the cloak of general principles of investment law 

therefore emanates from the notions of sanctity of contract. 

The main principle that has been developed to provide protection to foreign investors is the 

principle of an international minimum standard of treatment, at the core of which is the principle 
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of fair and equitable treatment including non-discrimination.
115

 However, it is questionable as to: 

what is included in the ‗international minimum standard‘ of treatment? What constitutes ‗fair and 

equitable treatment‘
116

? Who is entitled to ‗fair and equitable treatment‘? Mainly these questions 

are the subjects of intense debate in the literature on foreign investment.
117

 

Therefore, the norms based on general principles of law are generally puny and subsidiary norms 

of investment. They cannot resist norms proceeding from sources which rely on consensual 

processes among states.
118

 

2.4.4. Judicial Decisions  

Judicial decisions are subsidiary sources of international law.
119

Although stated to be a 

subsidiary source, the decisions of the International Court of Justice and its predecessor have had 

an immense influence in shaping the principles of international law and having persuasive value. 

There are six significant decisions of these courts in the area of foreign investment. The first, the 

1928 Chorzów Factory Case a decision of the PCIJ remains the basis for any discussion of issues 

of compensation for the taking of foreign property.
120

 The second, the 1957 Certain Norwegian 

Loans case dealing with issuance of bonds in France market by Norwegian Mortgage Bank 

related to portfolio investments.
121

 

The third, the 1970 Barcelona Traction Case concerned corporate nationality and the diplomatic 

protection of shareholders of corporations.
122

 The forth, the 1989 ELSI Case concerned issues as 

to what amounts to a taking and whether liquidation of a foreign corporation by a court could 

provide the basis of a claim that there was  denial of justice for which responsibility arose in the 

state.
123

  Fifth, the 2007 Pulp Mills case dealing with joint investment projects over river 

Uruguay stems from the 1975 bilateral treaty that two countries signed.
124
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The last cited is the 2012 Ahmadou Sadio Diallo case that dealt with the issue of corporate 

nationality and essentially confirmed the view taken in the Barcelona Traction Case that 

corporate nationality was determined by the place of incorporation and investor rights.
125

  

Recently, there is also one pending 2016 ICJ case related to protection of foreign property and 

expropriation arising from the treaty of amity and economic relation between United States and 

republic of Iran.
126

 

To conclude, judicial decisions also include awards from arbitration and conciliation 

commissions. Arbitral awards made on disputes arising from foreign investment transactions also 

contribute to the subject, although many of the early awards were made unilaterally and their 

value is diminished for this reason
127

.  

Yet, both the awards made by ad hoc tribunals as well as those made by institutional tribunals 

such as the International Chamber of Commerce (ICC)
128

, ICSID
129

, Permanent court of 

arbitration(PCA)
130

, provide evidence of possible  norms of international law. 

2.4.5. Writings of Publicists and Soft Laws 

‗Teachings of the most highly qualified publicists of the various nations‘ constitute the last 

source of international law mentioned in the Statute of ICJ.
131

 Scholarly writings also include 

numerous references to soft law instruments, and preparatory works leading to non-binding 

instruments. Writers‘ publications are extensively used with regard to specific treaty 

interpretation and questions concerning rules of international customary law.
132

 

However, the practical use of treatises, writings and soft laws is limited to clarification and 

persuasions of the primary sources. In stark contrast to the practice of the ICJ, the WTO 

Appellate Body and the European Court of Human Rights, which rarely refer to writers‘ 
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opinions; investment arbitrators and tribunals refer to scholarly writings in almost all 

instances.
133

 

When I see the efforts to codify soft and rudimentary standards on investment, MNCs and code 

of conducts scattered here and there, the International Law Association (ILA) is extensively 

working on studies and codification of soft law in the realm of International Economic Law 

including international investment law since 2008.
134

  

Soft laws on the other hand refer to norms that are neither law, nor mere political or moral 

statements, but lie somewhere in between; 
135

and generally seen as intentionally non-binding 

arrangements.
136

 In regulating foreign investment, soft law instruments help to regulate behavior 

that spans national boundaries and that is not easily controlled by a single state‘s laws by filling 

the gap.
137

 

2.5. Genesis of BITs 

The history of BITs is as wide as ocean. However, for sake of understanding, the researcher tried 

to present in to four historical epochs. The first epoch was the pre-colonial period, during such 

times powerful European states began expedition of overseas, exploration and navigation across 

all parts of the world.  Early writers such as Vitoria recapped that aliens were treated by host 

states.
138

 There was freedom of seas as confirmed by Hugo Grotius, was taken as enabling 

condition for entry of Europeans in to Asia and Africa. There is an effort to attempt to impose 

standards of investment protection preferred by the more powerful states on other states through 

the instrumentality of international law.
139

 The pre-colonial period was marked as the period of 

agenda setting despite no formal BITs. 
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The second epoch was the colonial period, at that time investment was largely made in the 

context of colonial expansion and the applicable law governing investment protection was 

colonial law. But in areas not colonized, both diplomacy and force were used.  

In general, during colonial period, imperialists used plethora strategies to secure foreign 

investment. These are:  securing of FCN treaties, the acquiring of concessions, diplomatic 

pressure, capitulation treaties, extraterritorial jurisdiction
140

, military intervention, and colonial 

annexation of territory.
141

 

The most widely used BITs during colonial period were FCN treaties. The United States, for 

instance, as early as the 18
th

C began to conclude bilateral treaties of FCN, the purpose of which 

was to establish trade relations with its treaty partners. The first such agreement was the Treaty 

of Amity and Commerce, between U.S. and France concluded in July 16, 1782.
142

 These treaties 

have had standards of protection with full and perfect protection to the property of nationals of 

one party in the territory of another party.
143

 They also had clauses which required payment of 

compensation for expropriation
144

 and guaranteed to nationals of one party MFN and national 

treatment.
145

 

During the colonial period, BITs were marked by trade and property protection provisions 

appeared in the same agreement as states did not negotiate separate agreements on property or 

investment. Second, the emphasis of the treaties was on establishing commercial relations. 

Importantly, treaties were limited in scope and the protection afforded was weak, lacking 

enforcement. Therefore, the non-legal mechanisms of military force and diplomacy were left to 

provide the primary means for protecting foreign investment.
146

 

The third epoch was the post-colonial period and until 1990, in the wake of colonialism starting 

1945, three events had shaped international investment inter alia, BITs.
147

 First, as a reaction to 

the world great economic depression as a result of protectionist policy victors forged a consensus 
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in favor of liberalizing trade via the 1947 GATT framework this in turn shifted the primary legal 

framework for international trade relations from bilateral to multilateral agreements
148

.  

The second major event shaping the BITs regime of the Post-Colonial Era was the process of 

decolonialization  that began after the war and led to the creation of newly independent but 

economically undeveloped countries and  regard foreign investment as a form of neocolonialism 

because it involved foreign control over the means of production. The third event was the 

emergence of the socialist bloc led by the Soviet Union. Immediately following the World War 

II, the socialist states undertook massive expropriations of the private sector, including foreign-

owned assets. Paradoxically, developed countries reacted via introducing modern BITs. In 1959, 

Germany concluded the first BIT with Pakistan and later many developed countries followed the 

footsteps of Germany. 

The third epoch were marked by the advent of modern BITs with major innovation including 

liberalization of standing for private investors to claim before tribunals against states, the very 

purpose of BITs were to protect investment of developed countries in the territory of developing 

countries primarily against expropriation and also placed investment protection in the realm of 

law rather than politics.
149

 

Last epoch is the post socialism era since 1990‘s, also called the ―global era‖. One of the most 

important changes was the combination of trade and investment provisions in international 

agreements under the auspices of WTO.
150

 The global era is characterized as the explosion in the 

number of BITs
151

, the rise of mega regional FTAs with investment promotion, the decline of 

MIAs and the purpose of investment agreements is shifted from protection from expropriation to 

liberalization of investment barriers. 

2.6. Admission and Establishment of Investments under BITs 

Customarily, States have rights to control the admission and establishment of aliens, including 

foreign investors and types, forms and manners of investment on their territory
152

 arising from 

their sovereignty which is recognized under international law.
153
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In the wake of the 1980‘s Latin American and African national sentiments, there was a growing 

consensus that economic liberalism promised more growth and innovation than economic 

protectionism with in closed national or regional boarders. Later the move for economic 

liberalism is intensified by J. Williamson paper what also known as ―Washington consensus‖.
154

 

Nevertheless, the issue of more open and attractive policies regarding the admission and 

establishment of investment by foreign investors is receiving increased attention. This may be 

based on a variety of concepts, including the notions of non-discrimination standards ordinarily 

met in international trade treaties, particularly national treatment (NT) and MFN.
155

 

Admission is different from establishment of investment. Admission involves issues related with 

entry  for example definition of relevant sectors, registration, license, form of business 

organization and ownership restrictions whereas establishment of investment pertains to the 

conditions under which the investor is allowed to carry out his business during investment for 

example, expansion of investment, payment of taxes and transfer of funds.
156

 

There are various BIT models dealing with investment admission arising from differences in 

regulatory approaches.
157

For instance, the European model BITs such as Germany
158

 did not 

allow right of admission to the investors but reserved it to host states. The implication of such 

kind of treatment is the host state is under no obligation to revise its domestic laws after BITs 

signed. Whereas the United States, Canada or Japan model BITs allowed right to admission to 

investors.
159

 The Ethiopian BITs practice in relation to investment admission is mostly similar 

with European countries as it was influenced by Germany and France
160

 model BITs.  However, 

the Ethio-Turkey BIT gives more leverage for states to admit investment based on MFN 

principle in light of domestic laws.
161

 

2.7. The Role of BITs in Attracting FDI 

There are different views regarding whether conclusion of BITs enhance FDI or not. Recently 

there are various prominent empirical studies regarding the relationship between BITs and FDI 
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despite the findings of all remain conflicting. The first one is the Hallward-Driemeir research
162

 

which reiterates that BITs have not succeeded in improving property rights in developing 

countries which have weak domestic institutions, but that they do improve property rights in 

developing nations that already have convincingly strong home institutions.
163

 

The second study is undertaken by Tobin and Rose-Ackerman in 2005 found that BITs do have a 

positive impact on FDI flows to developing countries. This positive effect is, however, greatly 

dependent on the political and economic contexts.
164

Thus, it is unlikely to have FDI in weak 

investment environment and fragile institutions. 

The third notable study was done by Eric Neumayer and Laura Spess in 2005, provides evidence 

that a greater number of BITs signed with OECD member countries actually increases FDI flows 

to developing countries even countries with poor domestic institutional quality and high 

investment risk stand the most to gain from BITs.
165

 

In general, the interplay between BITs role and FDI flows are multifaceted as empirical studies 

resulted in heterogeneous findings since BITs can have huge positive impacts on foreign 

investment
166

, others show BITs have modest impact for FDI promotion.
167

 Still others show no 

impact at all
168

, or even a negative impact.
169

 Recently one research found that the content of 

BITs matters: the FDI impact of BITs is dependent on the presence of certain substantive treaty 

provisions. For example, the national treatment clause was found to be important in order for 

BITs to be effective
170

.  
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After all, conclusion of BITs will boost investors‘ confidence
171

 since developing countries 

concluding BITs is clearly associated with the belief that they will lead to greater investor 

confidence by canning any impression of risk associated with the country in the past. The 

assumption behind BITs is that the framework they create leads to increased flows of foreign 

investment and legal certainty.
172

  

Finally, there is no hard and fast rule to argue BITs attract FDI since it needs interdisciplinary 

research, mixed methodologies and up to date empirical data.
173

In case of Ethiopian Investment 

climate, some foreign investors even from USA, Saudi Arabia and other Gulf countries came in 

Ethiopia and invested irrespective of BITs conclusion.
174

 

2.8. Nature of BITs 

Seeing the large number of BITs in force, they are remarkably related. The similarity of these 

BITs is mainly on the structure of the treaties as many BITs also share similar natures in 

contents. This is however not to propose that all BITs always share common nature as far as the 

contents are concerned. Yet, BITs have the following commonalities.  

Almost all BITs begin with introductory statements as to the aims of the treaty, which are usually 

the reciprocal encouragement and protection of investment flows between the two states.
175

 Then 

it is followed by definition of investment and investors which provide for the types of property 

which are protected and the nature of the link of nationality to one of the parties that entitles the 

foreign investor to the protection of the treaty.
176

 

The other nature of BITs is a provision that sets fundamental standards of protection and 

guarantees of investment.
177

Finally, BITs have typical nature as they have dispute settlement 

clauses which in turn give standing for investors to sue before tribunals. Thus, the procedure for 

the settlement of disputes arising from the investment by arbitration is specified.
178

 Nonetheless, 
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there are disparities on the contents of the rules that are to be applied as between the parties in 

each BIT.  

2.9. Standards of Protection under BITs 

Treaties for the protection of investment, especially BITs, provide for certain standards of 

protection.
179

 These are guarantees and safeguards of investment under international law and at 

the same time BITs should take them in to consideration. These standards are fair and equitable 

treatment, full protection and security, protection against arbitrary and discriminatory measures, 

national treatment, MFN, repatriation of capital, compensation for nationalization and 

expropriation and umbrella clauses.
180

 

2.9.1. Fair and Equitable Treatment (FET) 

Fair and equitable treatment (FET) is one of the most known safeguard of investment under the 

BITs regime
181

. It is an ―absolute‖, ―non-contingent‖ standard of treatment, i.e. a standard that 

states the treatment to be accorded in terms whose exact meaning has to be determined, by 

reference to specific circumstances of application.
182

 

The central purport of FET as gathered from the jurisprudence of arbitral bodies are 

transparency, consistency, stability and protection of the investors‘ legitimate expectations, 

compliance with contractual obligations, procedural propriety and due process, prohibition of 

denial of justice, non-discrimination, good faith, avoiding unilateralism in adopting terms and 

freedom from abusive treatment of investors like coercion or harassment.
183

 Some writers argue 

FET is associated with the concept of legality since rule of law is the unifying theory behind the 

FET via substantive and procedural due processes.
184

 Others said the concept of FET is 

determined by the subgroups to be seen on case by case basis not on the arbitrators‘ subjective 
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view of fairness.
185

 However, as the concept of FET is evolving, by no means exhaust the 

possibility of other fairness standards to be applied.  

FET is found in Ethiopian BITs. For instance, the Ethio-Germany BIT provides right for 

investors to be treated in fair and equitable manner.
186

 

2.9.2. Full protection and Security 

Most BITs contain clauses promising ―full protection and security‖ though the exact meaning of 

it obviously varied. The idea is that the host state is under an obligation to take active measures 

to protect investment from adverse effects including duty to grant physical protection and 

security against encroachment by state organs.
187

  Full protection and security is an overarching 

standard that obliges the host state to have a system capable of protecting and securing the 

investment both legally and physically.
188

 ICJ in Elettronica sicula case
189

 further affirmed that 

the notion of full protection and security also includes legal and judicial protections beyond 

safeguards from physical violence. The standard may also go further than general international 

law despite it is mentioned in each BIT to that effect.
190

  

Similarly, the Ethiopian BITs are accustomed with the notions of full protection and security.
191

 

2.9.3. Protection from Arbitrary and discriminatory Measures  

BITs offer protection against arbitrary and discriminatory measures. ICJ also noted in the  

Elettronica sicula case that ―arbitrariness is not so much something opposed to the rule of 

law…it is willful disregard of due process of law, an act which shocks or at least surprises, a 

sense of judicial propriety.‖
192

 The practice of arbitral decisions shows arbitrary measures refers 

actions against investors based on discretion, prejudice or personal preferences.
193

As to non-
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discrimination, the term bids different meanings yet in relation to investment the issue arises 

with regard to the nationality of the investors. However, the concept of non-discrimination also 

arouse along with national treatment and MFN standards. Manifestly, the Ethiopian BITs 

incorporated it as one safeguard of investors.
194

  

2.9.4. National Treatment (NT) 

Under international law, national treatment has its origins in trade agreements.
195

 National 

treatment seeks to grant treatment comparable to domestic investors operating in the host 

country.
196

The scopes of national treatment in most BITs are limited only to the post-

establishment phase of an investment.
197

However, the 2012 USA model BIT allows national 

treatment protection to pre-establishment
198

 too. Coming back to substantive contents of national 

treatment under BITs, they include narrower treatment of ‗same‘ 
199

or ‗identical‘ situations and 

also broader treatment of ‗like‘
200

 or ‘similar‘ 
201

situations. Nevertheless, both the Ethio-

Germany and France BITs did not incorporate any such qualified terms regarding national 

treatment. 

2.9.5. Most Favored Nation (MFN) 

MFN treatment became the central pillar of the international trading system, in order to ensure 

that member country would not discriminate between their trading partners. Thus, the purpose of 

MFN clause is to ensure that parties treat each other in a manner at least as favorably as they 

treat third state since the playing field is equal for all investors.
202

 It is a relative standard as the 

treatment is dependent on the benefits enjoyed by third state investors. Therefore, MFN clauses 

are a means of providing equality with competitors, not superiority
203

. 
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Obviously, The MFN clause is governed by the Ejusdem Generis principle, in that it may only 

apply to issues belonging to the same subject matter since treaties have no effect on third 

parties.
204

 

Some authorities claim that MFN clauses are  portrayed as comprehensively multilateralizing 

investment treaties in spite of their bilateral form since the clauses break its bilateralist rationale 

and also afforded favors whether substantive or procedural one.
205

However, the researcher is at 

odds with such assertions since currently MFN clauses are losing their currency due to expansion 

of free trade area, customs union or regional commitment exceptions. 

2.9.6. Repatriation or Transfer of Capital 

Transfer of capital is another protection found in BITs. Repatriation of capital means the 

investors right to transfer the returns of investment from host state to home state. The most 

critical question to be posed at this junction will be is the transfer of capital with restriction or 

not. Some BITs especially European models allow free flow of capital without any restriction. 

However, other BITs restrict capital flow due to domestic law measures, balance of payment 

crisis or other measures of criminal or bankruptcy proceedings against the investors
206

. Similarly, 

there is dissimilar treatment in Ethiopian BITs practices as some BITs allow free flow of capital 

while others restrict it.
207

 

2.9.7. Compensation for Nationalization and Expropriation 

Protection against expropriation or nationalization is one of the best protections of investors 

under BITs. Although states have sovereign rights over natural resources including requisitioning 

private property and nationalization measures still there should be conditions to be fulfilled such 

as public purpose, due process, non-discrimination and with compensation.
208

 Albeit as to the 

manner of compensation and definition of expropriation, still it was subject of stern debate not 

only from academic circles but also policy makers too. 
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Most BITs prohibits expropriation measures whether it could be direct or indirect.
209

 The former 

is about an open, a mandatory legal transfer of the title to the property or its outright physical 

seizure to government or state affiliated third party. The latter involves total or near-total 

deprivation of an investment but without a formal transfer of title. To the extreme, indirect 

expropriation is extended to ―an egregious failure to create or maintain the normative 

‗favorable conditions‘ in the host state‖.
210

 

As to payment of compensation, there are two contending doctrines under international law. 

These are:- 

A. Calvo Doctrine  

The Calvo doctrine stated that, in cases of expropriation, international law did not impose any 

particular obligation on a State towards aliens, except that of nondiscrimination. Therefore, 

aliens were to be subject to the same law as nationals, and could not rely on any international 

standard of treatment.
211

  Currently, this doctrine is discarded due to being unfriendly to investor. 

B. Hull Doctrine  

Hull contended that, in cases of expropriation, it was a ‗self-evident fact‘ that international law 

obliged the expropriating State to pay ‗prompt, adequate and effective compensation‘ to the 

foreign investor, on the basis of ‗applicable precedents and recognized authorities on 

international law‘.
212

The current trend of BITs is hugely influenced by this doctrine. 

2.9.8. Umbrella Clause 

The last protection of investors under BITs is umbrella clause. Umbrella clause is a provision in 

an investment protection treaty that guarantees the observance of obligations assumed by a host 

state with respect to investments.
213

 Yet various BITs include this clause still others cast it off.   
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CHAPTER THREE 

3. THE NOTION OF UMBRELLA CLAUSE UNDER 

INTERNATIONAL LAW 

3.1. Introduction  

This chapter will discuss the notion of umbrella clause under international law of foreign 

investment. Umbrella clause is a clause in BITs which obliges host states to observe or respect 

specific commitments or obligations made with investors. So this chapter will look in to the 

meaning, origin, nature, purpose and potential pitfalls of umbrella clauses. Besides, there is brief 

discussion about the scope of umbrella clause both from the literatures and arbitral tribunal 

decisions. In addition, this chapter will address recent arbitral jurisprudences inter alia, the SGS 

v. Paraguay, Khan v. Mongolia and Granati Koza v.Turkmenistan cases.  

In order to draw the picture of umbrella clause thoroughly, US model BIT, EU countries 

experience, Canada Model BIT and South-South BIT will be addressed and followed by 

discussion of the contemporary trends of umbrella clause. 

3.2. Meaning  

The term ‗umbrella clause‘ does not take the same meaning as the original intents expressed in 

French or German terms.
214

 

The historic emergence of the umbrella clause was dominated by the desire to protect mainly 

concession contracts from interference and abrogation based on governmental powers.
215

 

There is no uniform definition to the axiom ‗umbrella clause‘ because there is continuing 

uncertainty surrounding its meaning. Umbrella clauses create a reciprocal international 

obligation owed by the Contracting States to each other that requires them, as host states, to 

observe obligations they have entered into with investors of the other Contracting State with 

regard to their investments.
216

 However one can make a workable definition of the term-

‗umbrella clause‘ as a provision in an investment protection treaty that guarantees the adherence 
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of obligations assumed by the host state for the investor.
217

 The 1959 Abs and Shawcross Draft 

Convention on Foreign Investment introduced the wordings of modern ‗umbrella 

clauses‘.
218

Later the 1967 OECD Draft Convention on the Protection of Foreign Property
219

 

provided a similar wording save replacing the term ‗investment‘ for ‗property‘. 

Schreuer defined umbrella clause by giving its functional definition as ―A clause that put 

contractual commitments under the BITs protective umbrella since umbrella clauses have been 

added to some BITs to provide additional protection to investors beyond the traditional 

international standards.‖
220

 Thus, as per the above definition umbrella clause is a provision in 

the BITs under which parties undertake to observe any obligation they may have entered in to 

with respect to investments. 

Finally various nomenclatures given to the term umbrella clause such as 'elevator', 'mirror effect', 

'parallel effect', 'umbrella' or 'sanctity of contract‘, ‗pacta sunt servanda‘, ‗respect clause‘ and 

‗arch of the covenant‘ clearly shows there is growing uncertainty in the meaning of the term. 

3.3. The Advent of Umbrella Clause under International Law 

The notion of modern umbrella clause emerged under international law in 1950‘s thanks to Mr 

Elihu Lauterpacht for his advice in a dispute settlement over Anglo-Iranian Oil dispute in 

1953
221

.Thus, umbrella clause can be used effectively to elevate a contract between an investor 

and a host state to the level of an inter-state obligation between the host state and the home state 

of the investor. 

Sinclair iterates that  [T]he so-called 'umbrella clause… can then be traced to the Abs-Shawcross 

Draft Convention on Foreign Investment of 1959 in which Lauterpacht was closely involved and 

the subsequent OECD draft Conventions on the Protection of Foreign Property of 1962 and 

1967, all of which contained umbrella clauses‖
222

 

The rationale behind for the introduction of umbrella clause was a reaction to nationalizations 

and concession breaches in the post-colonial periods. It was part of a larger package of 
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investment protection measures, of which the deployments of investment protection treaties, the 

creation of international institutions such as ICSID and MIGA along with contractual risk 

management techniques predominantly stabilization and international arbitration clause were the 

main constituents.
223

 

However, some writers claimed the concept of umbrella clause is not new rather it is an ‗old 

wine in the new bottle‘ since the issue restates the concept of ‗pacta sunt servanda‘
224

and also its 

advent under international law is rooted in the 1921 Agreement between the UK and Peru in 

respect of a mineral concession over La Brea y Pariñas.
225

    

Unlike the umbrella clause found in 1921 La Brea y Pariñas Agreement aimed at elevating an 

arbitral award, modern umbrella clauses seek to create an inter-state obligation to observe 

investment agreements themselves, whatever their proper law, which may be enforced by 

investors where the treaty confers a direct right of recourse to arbitration.
226

 In any case, the 

inclusion of umbrella clause in the Abs-Shawcross Draft, Germany-Pakistan BIT
227

 and OECD 

Treaty undoubtedly shows that it is for the first time a treaty transformed a private claim into an 

obligation between nation states. 

In addition the major MIAs such as the Energy Charter
228

 also incorporated umbrella clause 

albeit it is not found in the NAFTA and COMESA treaties. 

Therefore, the advent of umbrella clause under international law is generally seen as the result of 

capital exporting countries ‘_effort to counter the nationalization measures of capital importing 

countries. 

Before winding up, it is worthy to ask whether umbrella clause is provided by customary 

international law. Obviously, it is hard to find consistent state practice with obligatory stipulation 

regarding umbrella clauses. Therefore, the researcher contends that the customary law status of 
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umbrella clause is controversial since obviously there is lack of precision and certainty
229

 about 

the scope of umbrella clause and also BITs state practice is inconsistent and contradictory.
230

 

3.4. Merits and Demerits of Umbrella Clause 

Basically, the raison d‘ȇtre for inclusion of umbrella clause under BITs is perhaps closely 

associated with_ the absence of international protection of investors contractual rights.
231

 

Similarly, Professor Christoph_ Schreuer contends that the object and purpose of observance of 

commitments clauses is ‗to add extra protection to the investor‘.
232

 

The very purpose of umbrella clause is elevating contract claims in-to treaty breaches.
233

This 

elevator effect claim is further affirmed by Ibrahim Shihata, former Secretary General of ICSID, 

who contended that  umbrella clause may have an elevating effect on investors‘ contract claims 

‗by stipulating that breach by one State‘s contract with a private party from the other State will 

also constitute a breach of the treaty between the two State.‘
234

 

Emmanuel Gaillard, the attorney of SGS in SGS v. Pakistan case seems to endorse the ‗elevating 

theory‘ as he advocates characterization of contract breaches as violations of a treaty by 

operation of observance of commitments clauses.
235

 

In addition, umbrella clauses as safeguards of foreign investment protection can be seen as 

investors‘ arsenal
236

 to claim their substantive and procedural rights since umbrella clause 

spreads the application of BIT through offering better protection to the investor.
237 
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In this regard, one commentator reasonably suggests that umbrella clauses are designed to 

provide substantive protection for investors, not just ‗a thin sliver of security akin to a friendly 

reminder of the host state‘s other commitments under the treaty‘.
238

 

The other purpose of umbrella clause is its suitability for investors‘ standing since it provides 

direct locus standi for investors to litigate before arbitration tribunals. In this connection, 

Stephan Schill_ argues that the function of the clauses consists in stabilizing investor-State 

relations by opening recourse to dispute settlement by arbitral tribunals for breaches of specific 

and individual promises made by the State vis-à-vis investors.
239

 In other words, umbrella 

clauses can give foreign investors standing rights. BITs should be interpreted to confer 

jurisdiction on investment treaty tribunals to hear the contract claims. This default rule places a 

thumb on the scale in favor of the law market for foreign investment law because it fosters state 

efforts to provide broader investor protections, while also fostering the state‘s ability to fine-tune 

its obligations through investment contract provisions.
240

 

Basically, umbrella clause is designed in BITs to elevate private contractual claims and allows 

direct recourse. Imagine without an umbrella clause, a foreign investor may typically bring its 

breach of contract claims in a state court with jurisdiction and this likely means suppose that 

foreign investors will bring investment disputes against the state in the host state‘s courts where 

using the state‘s conflicts of law rules, the state would resolve the dispute under its national law. 

If state law is weak and/or the courts are biased, then investor rights can only be protected by 

enabling the investor to opt out of local law and courts. Logically, if umbrella clause is not 

included, the eggs of the investor are in the domestic law basket and returning to Calvo doctrine. 

This in turn resulted in moving in to dead end and miscarriage of justice.  

When we look at the demerits of umbrella clause it is clear that it makes the commitment of host 

states very burdensome.  Since under international law, the obligation of states comes in to 

picture when there is treaty breach and the same is attributed to the state. There are authors who 

argues umbrella clauses purport ‗to circumvent‘ the traditional notion of international customary 

law which states that ‗mere violation‘ of contract or other undertaking cannot give rise to treaty-

                                                           
238

 Potts above note at 2 P.1033 
239

 Stephen W. Schill, ‗Enabling Private Ordering: Function, Scope and Effect of Umbrella Clauses in International 

Investment Treaties‘, Minnesota Journal of International Law, Vol.18 (2009), PP.36-37 
240

Erin O'Hara O'Connor and Susan D. Franck, ‗Foreign Investments and the Market for International Law‘, 

University of Illinois Law Review, Vol.5:1617 (2014) PP.1650-53 



 
 

40 
 

based claims.
241

 In this regard, Professor James Crawford argues advancing integrationist 

approach_ will be a solution since the claims under umbrella clause are still contractual and 

governed by their own applicable law. The actual distinction between treaty and contract is 

maintained. Umbrella clause allows enforcement without internationalization and without 

transforming the character and content of the underlying obligation.
242

 

The other skepticism towards umbrella clause is the fact that it makes other BITs standards of 

protection superfluous.
243

 Though the ICSID tribunal failed to show exactly how umbrella clause 

could plunder other BIT standards of protection, such kind of allegation is raised in SGS V 

Pakistan case: 

―There would be no real need to demonstrate a violation of those substantive standards if 

a simple breach of contract…[sic] by itself would suffice to constitute treaty breach by 

the party and   engage on the international responsibility of the party.‖
244

 

Finally, an umbrella clause creates uncertainty and inconsistency
245

 in international investment 

arbitration as the interpretation of the clause remains ambiguous in different tribunals
246

.  

As result, states have begun omitting the clause in their BITs and moving in to elimination trend, 

_ instances being French, Canadian and Colombian Model BITs.
247

 

3.5. The Nature of Umbrella Clause 

From arbitral jurisprudence, general consensus has developed that the nature of umbrella clauses 

extends at least to contractual obligations and potentially to specific legal or oral commitments 

entered into with regard to an investment.
248
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The other feature of umbrella clauses is that almost all BITs follow similar wordings since 

model-BITs and other investment treaty models show that formulations of the investment treaties 

are becoming more harmonized.
249

 Thus, a typical umbrella clause in a BIT has the following 

wordings: 

―A Contracting Party shall adhere to any other obligation deriving from a written 

commitment undertaken by it in favor of an investor of the other Contracting Party with 

regard to an investment in its territory.‖
250

 Or 

―Each Contracting Party shall observe any commitment it may have entered into with 

regard to investments of investors of the other Contracting Party.‖
251

 

So as per the above mentioned provisions, umbrella clause‘s typical location may be every part 

of BITs.
252

 

In this regard, the tribunal in SGS v. Pakistan noted that the location of umbrella clause in BITs 

is worthy considering matter. Since the said clause in the present case is found at the end of the 

BIT_ between dispute settlement and final provisions, shows that it is not as such substantive 

clauses than article 3-7(MFN, national treatment or expropriation clauses) of the Swiss-Pakistan 

BIT.
253

On the contrary the tribunal of SGS v. Philippines concluded that the location of the 

umbrella clause whether at the beginning or the end of the BIT does not matter.
254

 The researcher 

is of the opinion that the placement of the clause is irrelevant so long as parties insert it in the 

BIT.  

As mentioned in the introductory part, the wording of the umbrella clause is dissimilar in a sense 

that some BITs say ―any obligation‖, others provide ―specific commitment‖ and others concern 

―any investment commitment‖.  

Before looking at the scope, it is better to pay attention to the relationship between umbrella 

clauses and forum selection clauses under BITs. BITs may provide the ‗fork in the road‘_ 

provision. A ‗fork in the road clause‘ (Latin: ‗una via electa non daturrecursus adalteram‘) in 

the investment treaty provides that the investor is made to choose between the domestic courts 
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and international arbitration to litigate its claims, and that choice, after it has been made, is 

final.
255

 

Tribunals are frequently confronted with declining or upholding jurisdiction based on claims 

arising from umbrella clause by investors and forum selection clause by state contracts when 

they try to make dichotomy of contracts in to public_/private
256

. The mere existence of umbrella 

clause does not suffice to plead before tribunals. So the forum selection clause made by the 

investor and state is an exception to the treaty based umbrella clause.
257

  

However, the experience of tribunals shows that-, forum selection clause is not a bar for them to 

entertain contractual claims.
258

  

3.5.1. The scope of Umbrella clause  

The scope of umbrella clause is the subject of intense debate amongst commentators, arbitrators 

and organizations.  To understand the scope of the clause, For instance, Article 2 of the 1959 

Abs-Shawcross Draft reads: 

―Each Party shall at all times ensure the observance of any undertakings which 

it may have given in relation to investments made by nationals of any other 

Party.‖ 

The consistent understanding of commentators and drafters alike is that while  umbrella clause 

probably did cover international obligations
259

 and the ultimate focus of  an umbrella clause was 

contractual obligations and unilateral commitments accepted by the host state with regard to 

foreign property.
260

 Since there is no indication in the preparatory work for the Abs-Shawcross 

Draft or the OECD Draft or the commentaries thereon, the scope of the ‗undertakings‘ referred to 

in the umbrella clauses should be limited only to other international obligations.  

While Brower has raised the possibility that article 2 of the Abs-Shawcoss Draft‘s scope may 

have been limited so as only ―to apply specifically to large-scale investment and concession 

                                                           
255

Schreuer above note at 222 , pp. 239-240 see also Ethio-Germany BIT above note at 12 Art 11(2) and Ethio-

Turkey BIT above note at 14 Art 7(2) 
256

Heikki Marjosola, ‗Public/Private Conflict in Investment Treaty Arbitration– a Study on Umbrella Clauses‘, 

Helsinki Law Review 2009 pp. 103–134 
257

Gus Van Harten, ‗The Public-Private Distinction in the International Arbitration of Individual Claims Against the 

State‘, International and Comparative Law Quarterly, Vol.56:2 (2007) pp. 371-394 
258

Salini V Morocco above note at 34, Par 59-62 see also SGS V Philippines above note at 8 Par 177  
259

Georg Schwarzenberger, ‗The Abs-Shawcross Draft Convention on Investments Abroad: A Critical 

Commentary‘, Journal of Public Law, Vol.9:147 (1960) P.154 cited at Sinclair above note 7 P.422 
260

 Sinclair above note at 7  P.429 



 
 

43 
 

contracts, in the making of which the state is deliberately ‗exercising its sovereignty‘ and thus it 

might be argued that the ordinary commercial contracts are an implied exception to the general 

rule set forth in Article 2‖.
261

 

In stark contrast, Georg Schwarzenberger commented that an umbrella clause is the 'arch of the 

covenant'
262

 and its effect ―is to transform obligations towards objects of international law, 

which as such are beyond the pale of international law, into obligations under international 

law‖
263

 Thus, he explained that the scope of Article 2 of the Abs-Shawcross Draft ―covers 

undertakings by contracting parties both to subjects and objects of international law.‖
264

 

Therefore, based on the above argument the scope of umbrella clause is multidimensional as it 

encompasses undertakings from sovereign states to private individuals. 

Seidl-Hohenveldern argues that umbrella clause_ may secure international protection for 

undertakings._ However it is clear that such protection is not absolute and allows some degree of 

flexibility  and also like any other treaty it is subject to the ‗clausula rebus sic stantibus'.
265

  

He has again recognized that the scope of umbrella clause will extends to any undertakings 

having internationalization effect albeit such clause is limited by fundamental change of 

circumstances under treaty law. 

UNCTAD understanding of the umbrella clause‘s scope is too indefinite. It notes that ―the 

language of the provision is so broad that it could be interpreted to cover all kinds of 

obligations, explicit or implied, contractual or non-contractual, undertaken with respect to 

investment generally. A provision of this kind might possibly alter the legal regime and make the 

agreement subject to the rules of international law‖.
266

 

The researcher argues that the scope of modern umbrella clause such as that of article 8(2) of 

Ethio-Germany BIT, words like…―any other obligation driving from written commitment‖ 
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should be understood in light of the context as well as object and purpose of such BIT. In this 

regard, the VCLT
267

 provides a key to unlock the deadlock of umbrella clause:  

―A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose.‖ 

Thus, the scope of umbrella clause may be interpreted contextually via their ordinary meaning. 

So the word ‗any other obligation‘ could mean any obligation like contractual, oral or written 

legal promises given to the investor by host states yet strictly written one. In the meantime, both 

the investor and the host states should be in good faith while observing, claiming or terminating 

their undertakings. Besides, the term ―any obligation‖ may be seen in light of the object and 

purpose of the treaty. Thus, in our case the object and purpose of Ethio-Germany BIT is 

reciprocal encouragement and promotion of investment between the two nations
268

. Therefore, if 

that is really the case, then exact scope of umbrella clause will hinge up on balancing investors‘ 

interest through better umbrella protection by extending to any commitments and States‘_ 

sovereign interests including reaping FDI.  

3.5.2. The underlying difference with Stabilization Clause  

While umbrella clause is observance clause obliging parties to respect their obligations, 

stabilization clause is a clause which provides that future changes of the host state‘s law that 

works to the investor disadvantage will not be applied to it. 
269

 

Stabilization clause is inserted at the request of the investor by relying on domestic laws and not 

international law.
270

In EDF v. Romania, for instance, the tribunal explicitly acknowledged that 

an investor ―may not rely on a bilateral investment treaty as a kind of insurance against the risk 

of any changes in the host State‘s legal and economic framework … except where specific 

promises or representations are made by the State.‖
271

 Therefore, stabilization clause is a 

contractual clause commonly found in investment contracts such as concession agreement where 

in the host state grants some concession and make itself refrain from sovereign functions. 
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3.6. Types of Umbrella Clauses 

Although there is high tendency of resemblance in drafting of umbrella clause, one can easily 

find dissimilarity in wording and scope even within one state‘s treaty practice.
272

 There are 

debates among writers and tribunals whether umbrella clause is actually divided based on their 

wordings and scope. For instance, Anthony Sinclair said the dichotomy or any divide is improper 

and he submitted that they are similar provisions
273

. To the contrary, Jaime Lucas argued 

umbrella clauses can be divided into three groups by looking at the scope that they try to cover, 

including narrowest umbrella clause
274

, historic-umbrella clause prototype
275

 and widest type.
276

  

While tribunals were tempted to interpret the clause in to restrictive and expansive, the 

researcher will use the tribunals as a bench mark of classification and try to differentiate the two 

below. 

3.6.1. Restrictive Umbrella clause 

Restrictive umbrella clause is first conceived in SGS v. Pakistan case, by which the tribunal 

while interpreting article 11 of the Switzerland-Pakistan BIT to the SGS v. Pakistan conflict. 

Such article provides that: ―Each contracting party shall constantly guarantee the observance of 

the commitments it has entered into with respect to the investment of the other contracting 

party‖. The tribunal textually noted ―while consisting in its entirety of only one sentence, 

appears susceptible of almost indefinite expansion and also broad interpretation would amount 

to incorporating by reference an unlimited number of State contracts, as well as other municipal 

law instruments setting out State commitments including unilateral commitments to an investor 
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of the other contracting party…‖
277

Finally, mere breach of commercial contracts between host 

state and investor will not trigger internationalization.
278

  

3.6.2. Broad Umbrella Clause 

Broad umbrella clauses refers an expansive interpretation which requires that breaches of 

obligations the host-state has undertaken with respect to foreign investors are elevated to the 

level of international treaty breach. Therefore, a simple breach of a commercial contract between 

a host-state and an investor could be transformed into a breach of a treaty
279

. 

The tribunal in SGS v. Philippines reaffirmed expansive interpretation of umbrella clauses. Thus, 

investment arbitration tribunals adopting a broad interpretation have turned to the objective and 

purpose of the investment treaties in which umbrella clauses are found.
280

 

3.7. Tribunals’ Jurisprudence on Umbrella Clause 

Investor-state dispute settlement has come in to being when there are breaches by parties in 

investment contract especially the persistent violation by host states or when the exercise of 

governmental powers has impacted, interfered or terminated a contract.
281

 Thus, tribunals are 

entertaining cases arising from such breaches. However the emerging jurisprudence has been 

marked by inconsistencies and incoherence.
282

 

The invocation of umbrella clause in investor-state Investment dispute was first known in the 

Fedax N.V v. Republic of Venezuela
283

, the tribunal ordered that Venezuela was bound ―to 

honor precisely the terms and conditions governing such investment, laid down mainly in the 

Agreement, as well as to honor the specific payments established in the promissory notes 

issued‖, yet the tribunal did not give any particular weight to umbrella clause.
284
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The interpretation of umbrella clause in previous cases may not be used as an interpretive tool 

for pending cases since umbrella clause is formulated in each particular BIT with different 

wordings.
285

 

The ICSID case laws regarding the interpretation of the umbrella clause in some case are 

reluctant to confer legal value on the host State's observance clauses.
286

 This refusal is made as a 

result of the dualist distinction between violations of treaty in one hand and contractual breaches 

on the other hand. Yet dualist distinction is not perhaps a peremptory norm so in the event that 

the umbrella clause is clear, tribunals are under the obligation to confer an effective 

interpretation to the clause.
287

The most contentious issue before tribunals is that the existence of 

forum selection clause along with umbrella clause and ascertaining jurisdiction based on the 

traditional dualist distinction of treaty and contract dichotomy.
288

 However, there is also growing 

consensus that the jurisdiction of an international arbitral tribunal to hear umbrella clause claims 

is not affected by the presence of a contractual forum selection clause in an underlying 

contract.
289

Before looking at recent tribunals jurisprudence, it is worthy of mentioning cases 

addressed having umbrella clauses.
290

  

According to UNCTAD data base accessed up to April 2017, there are around 469 cases brought 

to the following arbitral tribunals: ICSID, PCA, ICC, CRCICA, LCIA, MCCI and SCC based on 

the alleged violations of BIT standards or protections under investment. 

By using census, out of 469 alleged cases only 150 are said to be substantiated and found on the 

said count. Accordingly, out 469 cases brought, Expropriation claims remain the foremost cause 

of action before investment arbitral tribunals with 128 cases (27.25%) followed by Fair and 

Equitable treatment (FET) with 113 cases (24.18%), Full Protection and security claims with 58 

cases (12.57%), Arbitrary and unreasonable measures with 49 cases (10.43%).Whereas umbrella 

                                                           
285

 Noble Ventures v. Romania, ICSID Award of 12 October 2005,ARB/Ol/l1, para. 48-50 
286

Joy Mining Machinery Ltd v. Arab Republic of Egypt,  ICSID Award on Jurisdiction of 6 August 2004, para. 75-

78; Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Decision on Jurisdiction of 22 April 2005, ARB/03/3, 

para. 259-266 
287

 Bjørn Kunoy, ‗Singing in the Rain – Developments in the Interpretation of Umbrella Clauses‘, Journal of World 

Investment & Trade, Vol.7: 275 (2006), P.275-300 
288

 Yuval Shany, ‗Contract Claims vs. Treaty Claims: Mapping Conflicts between ICSID Decisions on Multisourced 

Investment Claims‘, American Journal of International Law, Vol.99(2005), PP.839–842  
289

 Jude Antony above note at 264 pp.626-628 
290

Available at <http://investmentpolicyhub.unctad.org/ISDS/FilterByBreaches> Last accessed 28 April 2017.These 

are cases initiated mainly on umbrella clause: Fedax v. Venezuela (2001), CMS v. Argentina (2001), Enron v. 

Argentina (2001), LG & E v. Argentina (2002), Sempra v. Argentina (2002), BG v. Argentina (2003), EDF and 

others v. Argentina (2003), Eureko v. Poland (2003), Duke Energy v. Ecuador (2004), Al-Bahloul v. Tajikistan 

(2008) and  OIEG v. Venezuela(2011). 

http://investmentpolicyhub.unctad.org/ISDS/FilterByBreaches


 
 

48 
 

clause is the least cause of action with 33 cases (6.93%) but better than National Treatment with 

32 cases (6.79%), MFN cases 25(5.28%), Transfer of Funds with 8 cases (1.78%) and others 

with 23 cases (4.79%). 

Similarly, Out of 150 cases found and succeeded based on violation of BIT Standards of 

protection, FET leads with 59 cases (39.43%) followed by Expropriation Claims with 43 cases 

(28.56%), Full protection and security with 11 cases (7.61%) and also Arbitrary and 

unreasonable measures 11 cases (7.61%). While umbrella clause is the least cause of action 

succeeded with 9 cases (5.61%) but better than National Treatment with 5 cases (3.2%), MFN 

with 1 case (0.78%), Transfer of funds with 1 case (0.78%) and others with 10 cases(6.42%). See 

the full data below: 

 

      ♣The above data is taken from UNCTAD website on 28 April 2017 and the chart analysis is mine 

With these figures, umbrella clause remains the least popular cause of action in investor-state 

dispute settlement than other BIT standards of protection such as expropriation claims, fair and 

equitable treatment, full protection and security etc. But it is better cause of action than MFN, 

national treatment or transfer of funds claims. So this data can be analyzed from two points. 

From investors‘ right point of view, the existence of umbrella clause is really better safeguard 

and litmus test for future investment decisions. While, from host state point of view, it is time to 
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rethink their decision to include or omit umbrella clauses as the figure point out the inclusion of 

umbrella clause makes their defense arguments before tribunals more burdensome.  

3.7.1. SGS v. Paraguay  

The fact of the case is related with providing ―pre-shipment‖ inspection services.
291

 SGS claimed 

for its inspection works asked the unpaid invoice amount of $39,025,950.86
292

 and alleges that 

Respondent breached its obligations under Article 11 of the BIT to observe commitments it 

entered into with SGS...[sic] basing on umbrella clause.
293

 

First the tribunal decided on its jurisdiction over the contractual claims in spite of parties‘ 

intentions requiring conflicts to be resolved in the courts of Paraguay. Yet the tribunal  rejected 

Respondent‘s argument that the forum selection clause in the Contract deprived the Tribunal of 

jurisdiction to hear Claimant‘s Article 11 claims or rendered such claims inadmissible to the 

extent such claims were premised on a theory that Respondent breached the Contract.
294

 

As to the SGS claim of umbrella clause under article 11 of the BIT, the tribunal concluded that  

Article 11 ―creates an obligation for the State to constantly guarantee observance of its 

commitments entered into with respect to investments of investors of the other Party. The 

obligation has no limitations on its face—it apparently applies to all such commitments, whether 

established by contract, law, unilaterally or bilaterally, etc. Oral and written representations 

outside the Contract could, therefore, be enforceable under Article 11 in certain 

circumstances.‖
295

 

Finally the tribunal found that the Republic of Paraguay has breached its contractual obligations 

with SGS arising from the umbrella clause and interpreted umbrella clause very broadly and 

made Paraguay to pay the unpaid money to SGS. 
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3.7.2. Khan Resources Inc v. Mongolia 

The case was initiated by three joint companies against Mongolia on the issue of joint 

exploration of natural resource.
296

 The claimants argue Mongolia unlawfully deprived the 

Claimants of both their investment and their contractual rights under the Agreements
297

via the 

new the Russia-Mongolia joint venture to exclude Khan from the Dornod Project. Yet Mongolia 

dismissed the allegations that the two sate ties is conducted at ―a general level,‖ these were not 

aimed at ousting Khan from the Dornod Project.
298

 One of the key legal provisions cited during 

the suit was article 10(1) of the Energy Charter on umbrella clause. 

The Tribunal found that a breach by Mongolia of any provision of the Foreign Investment Law 

and article 8(2) by expropriating the Mining License and the Exploration License unlawfully 

would then constitute a breach of the ECT‘s umbrella‖ clause
299

, Article 10(1) and interpreted it 

broadly: 

―The Claimants submit that the terms ―any obligations‖ [in Article 10(1) of the ECT] 

encompass the statutory obligations of the host state and in this case, Mongolia‘s 

obligations under the Foreign Investment Law. Given the ordinary meaning of the term 

―any‖ and the fact that the Respondents have not submitted any arguments or authorities 

to the contrary, the Tribunal accepts the Claimants‘ interpretation of Article 10(1) of the 

ECT.‖
300

 

Finally, the PCA tribunal found Mongolia liable among other things, umbrella clause violation, 

made liable to pay $80,000,000. 

3.7.3. Garanti Koza v. Turkmenistan 

The case was initiated with the alleged violation of contract dated March 18, 2008 between 

Garanti Koza and Turkmenistan‘s State Concern for construction of 28 highway bridges in 

Turkmenistan.
301

 The claimant asserted that the government of Turkmenistan expropriated the 

investment via the 2007 Presidential decree and breached umbrella clause under the BIT 

                                                           
296

Khan Resources Inc., Khan Resources B.V., CAUC Holding Company Ltd. v. The Government of Mongolia 

MonAtom LLC,(Khan v. Mongolia) Award on the Merits, Arbitral Tribunal Permanent Court of Arbitration PCA 

Case No. 2011-09, 2 March 2016 
297

 Ibid, Par 101 
298

 Ibid, Par 97 
299

 Ibid, Par 295 
300

 Ibid, Decision on Jurisdiction, Par 438. 
301

Garanti Koza LLP v. Turkmenistan,  ICSID CASE NO. ARB/11/20, Award December 19, 2016 



 
 

51 
 

obligations with the claimant home state, UK.
302

 Albeit, the respondent argues the tribunal lacks 

jurisdiction, there is domestic courts, inadmissible, contested the elevating effect of umbrella 

clause and the acts can‘t be attributed to Turkmenistan.
303

  

The tribunal found jurisdiction over claims pleaded and arising under the BIT despite forum 

selection clause and also applies to umbrella clause by quoting SGS Paraguay case.
304

 Then the 

tribunal concluded that State‘s failure to pay invoices for works amounts breach of commitments 

and its obligations under Article 2(2) of the BIT to observe the obligations entered into with 

Garanti Koza
305

 and interpreted umbrella clause by using ordinary meaning of VCLT treaty 

interpretation yet the broad sweep of the umbrella clause casts doubt as unrelated transactions to 

the said investment will not fall in its ambit. Thus, the tribunal concluded Turkmenistan to pay 

compensation to Garanti Koza for its breaches of Article 2 of the BIT in the amount of USD 

2,529,900. 

In conclusion, Professor Crawford once said that ‗arbitral tribunals‘ positions—particularly on 

the question of umbrella clauses, reflect a level of dissent that one may regard as disturbing; the 

carpet looks as if different people have started from different ends without many common 

threads—a crazy quilt rather than a Persian rug‘
306

Yet the researcher argues the recent arbitral 

jurisprudence clearly shows that there is common understandings towards the interpretation of 

umbrella clause pertaining to jurisdiction and broadness tailor-made scope. 

3.8. Selected Countries Umbrella Clause Experience  

In this section, the researcher tried to look at the experience of some selected countries using 

functional and parent test approaches of comparative study. Umbrella clauses have been included 

in around 40 percent of investment agreements.
307

Thus, in order to draw the picture of umbrella 

clause thoroughly the US model BIT, EU countries experience, Canada Model BIT and South-

South BIT are discussed below.   
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3.8.1. The US Model BITs 

The treaty practice of United States using earlier model BITs such as the 1983, 1984 and 1987 

models shows that there is inclusion of an umbrella clause in its BITs. For instance, the 1983 US 

Model BIT has typical clause which reads: ―Each Party shall observe any obligation it may have 

entered into with regard to investors or nationals or companies of the other Party.‖
308

 

Later US under its 2004 Model BIT discarded umbrella clause yet it allows direct standing right 

for investors to bring a case to arbitration for claims under investment agreements and 

authorizations.
309

 However, such standing doesn‘t in anyway mean observance of commitments 

under umbrella clauses. So such moves are generally considered as alternatives not substitutes 

for umbrella clause as they enhance internationalization.
310

 Similarly, the 2012 US new model 

BIT has no umbrella cause in spite of allowing recourse right for investors.
311

 

Therefore, the practice of US seemingly influenced by its respective model BITs. For instance, 

BITs concluded before the 2004 US Model have umbrella clause. Example: the 1992 US-

Romania BIT has umbrella clause
312

 due to the 1987 US model BIT whereas BITs conclude after 

2004 lacks umbrella clause.  Example: the 2005 US-Uruguay BIT and the 2016 Trans-Pacific 

Partnership (TTP) has no umbrella clause as it is influenced by the 2004 and 2012 US model 

BITs respectively.  

3.8.2. EU Countries BIT Experience  

Individual European countries such as Germany, Switzerland, Denmark, the Netherlands and the 

United Kingdom had developed umbrella clause experiences. For instance, as mentioned earlier 

Germany was the pioneer country in introducing modern Umbrella clause in 1959. Later its 2004 

and 2008 model BITs clearly incorporated umbrella clauses.
313

  

At the European Union (EU) level, the European commission firmly working for the protection 

of investors rights including umbrella clauses. For example: The 2014 EU-Singapore Free Trade 
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Area has an umbrella clause for written contractual commitments.
314

 In the ongoing Transatlantic 

Trade and Investment Partnership (TTIP) between EU and US, the Commission‘s proposal also 

contains an umbrella clause for written agreements between states and investors.
315

 However, the 

Comprehensive Trade and Economic Agreement (CTEA) between EU and Canada made in 2016 

have no Umbrella clause despite EU proposal for inclusion was rejected by Canada. 

3.8.3. Canada Model BIT 

Canada is the only OECD member state examined which has never included an umbrella clause 

in its BITs.
316

 The researcher also looked at the 2004 Canadian Model BIT however it did not 

incorporate such clause. In addition, the 2016 Canada-Mali BIT fails to mention such clause. 

Perhaps it will be Canadian national interest and policy, in any case their treaty practice shows 

they omitted umbrella clause in their BITs. 

3.8.4. South-South BITs 

South-South Countries are generally developing countries in the global south.
317

 Traditionally, 

investment is presumed to be made between capital exporting (north world) and Capital 

importing (global south). However such presumption is currently taken as flawed. South-South 

BITs refers a BIT framework for collaboration among countries of the south in investment 

domains. According to UNCTAD, the number of BITs between developing countries has 

grown.
318

 The first South-South BIT was signed between Kuwait and Iraq in 1964 despite had no 

umbrella clause. The trend of South-South BITs results in interesting relationships between Latin 

American, Asian and African countries. Outwardly, the typical feature of South-South BITs is 

the inclusion of restrictions to their national treatment and transfer of capital
319

 in all other BIT 
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standards including umbrella clause however they are directly replicated from European BIT 

templates
320

. 

To conclude, delving in to the experience of South-South BITs on umbrella clause, there is no 

consistent state treaty practice. For instance, the 2011 Singapore-Libya BIT has umbrella 

clause
321

 while the 2007 Singapore-Saudi Arabia has no such clause. Likewise, the 1998 

Ethiopia‘s BIT with Kuwait
322

 has umbrella clause yet 1999 Ethio-Malaysian BIT has no such 

clause. In general, the notion of south-south BITs has not come up with significant experience 

and missed the God-sent opportunity to counter the hegemonic western BIT-bite
323

 though the 

notion and countries list of global south remains confusing. 

3.9. Contemporary Trends and Umbrella Clause Trajectory  

The inclusion or omission of umbrella clause is not a matter of drafting it is rather seen as the 

investor-state interest debate. Some writers like Raúl Fleury argue there is a trend of umbrella 

clause elimination: ―when one look at the treaties ratified by some countries after taking part in 

cases based on the application of the umbrella clause. For example, Argentina and Paraguay 

both adversely affected more than once by the application of the umbrella clause. To the worse, 

Philippines, the first State to suffer the broad interpretation of the clause, and Romania, affected 

by a very strict ordinary meaning interpretation, did not sign many BITs in the past decade, but 

the ones signed did not include an umbrella clause.‖
324

  

However, the above assertion could be argued otherwise that countries bargaining power, 

economic policies and BIT models really matter rather than practical tribunal battle. My random 

survey below also dismissed the above argument even though the majority of BITs ratified by 

countries have no umbrella clause still countries incorporate such clauses to protect investors‘ 

rights. 

In order to fully understand the contemporary trends of umbrella clause inclusion or omission 

under BITs, the researcher purposively used 16 BITs ratified over the past two years of 2015 and 
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2016. In doing so, I have used 11 BITs ratified in the year 2016 and 5 BITs ratified in the year 

2015. Perhaps the analysis only took two years‘ time factor but did not take any economic 

variables and assumed ceteris paribus, among global south and north. Thus, out of 16 BITS 

ratified in the said years, only 3 BITs (18.75%) such as Swiss-Georgia BIT 2015
325

, Japan-

Ukraine BIT 2015
326

 and Japan-Iran BIT 2016 
327

 have umbrella clauses and the rest 13 BITs 

(81.25%) have no umbrella clause. These include: The 2016 BITs of Canada-Mali, Chile-China, 

Argentina-Qatar, Nigeria-Singapore, Rwanda-Turkey, Morocco-Rwanda, Japan-Kenya, Mexico-

United Arab Emirates (UAE), Slovakia-Iran and Nigeria-UAE. Among the 2015 BITs: Pakistan-

Bahrain, Kuwait-Kyrgyzstan and Australia-China. 

Thus, With the exception of global north BITs of Canada and Japan, most of recently concluded 

South-South BITs has no umbrella clause. Finally, I submitted that the contemporary umbrella 

clauses tendency apparently seems increasing omission from BITs and waning trajectory. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
325

Agreement between the Swiss Confederation and Georgia on the Promotion and Reciprocal Protection of 

Investments, 3 June 2014 and entered in to force 2015, Art 12(2) 
326

Agreement Between Japan and Ukraine For The Promotion And Protection Of Investment,5th February, 2015, 

Art 6(3) 
327

Agreement Between Japan and The Islamic Republic of Iran on Reciprocal Promotion and Protection Of 

Investment, 5
th

 February 2016, Art 6 



 
 

56 
 

CHAPTER FOUR 

4. UMBRELLA CLAUSE UNDER ETHIOPIAN SELECTED BITs 

4.1. Introduction 

Ethiopian investment climate is developing over the past years. This chapter introduces issues 

related with Ethiopian investment climate and its openness in attracting FDI. The chapter will 

strive to make comparisons of Ethiopian BITs inter se, focusing on selected BITs of Ethio-

Germany, Ethio-France and Ethio-Turkey. 

As mentioned earlier, umbrella clause is a commitment obliging host states to observe their 

obligations made with investors. Ethiopia has signed a plethora of BITs albeit without any model 

BIT and treating umbrella clause on case by case basis. This chapter winds up discussing the 

relevance of having model Ethiopian BITs, inter alia, dealing on umbrella clause. 

4.2. Proliferation of Ethiopian BITs and its Investment Climate  

According to governmental reports, Ethiopia has achieved a period of rapid growth in the past 

decade growing annually 11.2 %
328

. However, the IMF 2016 report shows Ethiopia‘s 

macroeconomic growth to have slowed down to 6.5 %.
329

 

Building on the expanding economic base along with the developmental state model, the 

government is seeking to transform the economy based on major investments.
330

 

Coming back to its investment climate, the IMF 2016 report unveiled that FDI posted strong 

growth, helping to limit the deterioration of the external position. The report also noted 

Ethiopia‘s gross domestic investment has shown progress and boosted from 38 % in the year 

2013/2014 to 39.7 % in the year 2015/2016.
331

 

Aside to that, Ethiopia‘s attractiveness for FDI is also related to its geographic location since 

Ethiopia is found nearly at the center of the globe, within non-stop transport distance to all major 

markets, almost equidistant between the United States and Japan, between China and Brazil, 

between Europe‘s largest economy and India, and between Russia and South Africa.
332
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Moreover, the legal frameworks are investment friendly and provide plethora of protections for 

investors both under the Federal Constitution
333

 and the 2012 investment proclamation, inter 

alia, incentive packages
334

, ownership of immovable for requisite of investment
335

, guarantees 

from expropriation
336

 and remittance of capital and profit
337

. 

Ethiopia remains sound market for investors. China, India, Germany, Italy, Sudan, Turkey, Saudi 

Arabia, Yemen, United States and Canada are the major sources of FDI.
338

 

As discussed above the conclusion of BIT is one push factor in attracting FDI.  As a result, with 

exception of Saudi Arabia FDI inflows, the FDI flow with countries concluded BIT with 

Ethiopia reveals it is better inflow than non-signatories. 

For example, in the year 2016 Ethiopia received FDI from China worth 754.6 million dollar, 

followed by 730.4 million dollar from Saudi Arabia, 381.6 million dollar from Turkey, 288.5 

million dollar from India and 97.6 million dollar from France.
339

 Nevertheless, it is flawed 

assumption that concluding BITs with umbrella clause will generate more FDI since in the year 

2014 Ethiopia received FDI worth nearly 1billion USD from China(no umbrella clause) than 

Germany worth 500 USD(with umbrella clause)
340

.  

Therefore, the FDI flow is not affected by inclusion of umbrella clause yet I am not suggesting 

umbrella clause doesn‘t generate FDI since Ethiopia is very desperate to get more FDI 

irrespective of the BIT content. However, such kind of argument should be backed by up-to-date 

data and different scientific variables. 

In Ethiopia, looking at the flow of FDI to its soil, it looks like from the year 2005 to 2010 it has 

received 274.5 million dollars, 626.5 million dollars for the year 2011,278.6 million dollars for 

the year 2012, 1.2813 billion dollars for 2013, 2.132 billion dollars for the year 2014 and 2.1676 

billion dollar for the year 2015. Therefore, it is observed that Ethiopia had received many 

investments in the past few years in astonishing manner. See the full data in the following figure. 
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Source: UNCTAD World investment report 2016, Ethiopia country Fact Sheet, released on 21 June 2016, Chart 

and percentage analysis is mine 

 

Based on figures especially in the 2015, Ethiopia ranks sixth in Africa. Egypt is top in Africa in 

the year 2015 with FDI inflows 6.8850 billion USD, followed by Mozambique with 3.7108 

billion USD, Ghana with 3.1923 billion USD, Morocco with 3.1623 billion USD, then by 

Nigeria with 3.0642 billion USD and Ethiopia with 2.1676 USD. The seventh up to tenth spot is 

held by DR Congo, South Africa, Sudan and Zambia with FDI inflows 1.8432, 1.7724, 1.7368 

and 1.6530 billion USD respectively.
341

  Thus, Ethiopia is expected to work more to attract FDI 

than ever. See the full figure in the chart below. 
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Therefore, Ethiopia‘s investment climate is the recipients of huge billion dollars in few years and 

still will boost up better in the future if other indicator such as easing of doing business is shown 

progress for the coming years.
342

Since unless the pre-investment activities are attractive, FDI 

flow will be at stake and to this effect the Ethiopian Investment commission must take such 

assignments.
343

  

4.3. A Survey of Ethiopia BITs having Umbrella Clause 

In modern times, Ethiopia‘s investment treaty commitment through BITs dates back at least half 

a century ago when the first BIT is concluded with Germany in 1964.
344

 Surprisingly, the first 

Ethiopian BIT has had an umbrella clause
345

. 

                                                           
342

Ethiopia ranked 159 out 190 countries and 40 out of Sub-Saharan Countries in the 2017 ease of doing business, 

Doing Business 2017 World Bank Ethiopian Economy see full report at 

<http://www.doingbusiness.org/data/exploreeconomies/ethiopia> Last accessed 4 May 2017 
343

―The government pledges to work as much as possible not for the sake of rank rather to be pro-investment 

country and to be genuine gateway for investors‖ emphasis added  Mr.Abebe Abebayehu, Deputy Commissioner of 

The EIC  Speech at Ease of Doing Business in Ethiopia Consultative Workshop held at 24
th

 February 2017, Addis 

Ababa 
344

Treaty between the Federal Republic of Germany and the Empire of Ethiopia concerning the Promotion of 

Investments, done at Addis Ababa on April 21, 1964 
345

 Ibid, Art 7(2) 

24% 

13% 

11% 
11% 

10% 

7% 

6% 

6% 

6% 
6% 

Figure 3:Top 10 FDI Inflows in Africa in 2015 

(Billion USD) 

Egypt

Mozambique

Ghana

Morocco

Nigeria

Ethiopia

DR Congo

South Africa

Sudan

Zambia

http://www.doingbusiness.org/data/exploreeconomies/ethiopia


 
 

60 
 

So far Ethiopia has signed 31 BITs, of which 11 are with individual European Union Member 

States. Significant other partners include China, India, South Africa, and Russia (BRICS) minus 

Brazil, and a number of Middle East and North Africa (MENA) economic partners such as 

Algeria, Egypt, Israel, Kuwait, Morocco, Sudan, Tunisia, Turkey and UAE.
346

 

The following table summarizes all BITs Ethiopia signed until April 2017 and the researcher 

tried to compare by taking 26 available BITs out of the 31
st
  of the signed BITs whether they 

have umbrella clause or not: Table 1:- 

S

N 

Partners  Status  Date of 

Signature  

entry in to 

force  

Inclusion of 

Umbrella Clause 

1 Algeria In force 04/06/2002 01/11/2005 No 

2 Austria  In force 12/11/2004 01/11/2005 No 

3 Belgium-

Luxembourg 

Economic Union 

Signed(not in force) 26/10/2006  No 

4 China In force 11/05/1998 01/05/2000 No 

5 Denmark In force 24/04/2001 21/08/2005 Yes, Art 2(3) 

6 Egypt In force 27/07/2006 27/05/2010 No 

7 Equatorial Guinea Signed(not in force) 11/06/2009  NA 

8 Finland In force 23/02/2006 03/05/2007 Yes, Art 12(2) 

9 France In force 25/06/2003 07/08/2004 No 

10 Germany In force 19/01/2004 04/05/2006 Yes, Art 8(2) 

11 India Signed(not in force) 05/07/2007  No 

12 Iran In force 21/10/2003 15/12/2004 No 

13 Israel In force 26/11/2003 15/02/2006 No 

14 Italy In force 23/12/1994 08/05/1997 NA 

15 Kuwait In force 14/09/1996 12/11/1998 Yes, Art 3(3) 

16 Libya In force 27/01/2004 25/06/2004 No 

17 Malaysia In force 22/10/1998 04/06/1999 No 

18 Morocco Signed(not in force) 01/11/2016  NA 

19 Netherlands In force 16/05/2003 01/07/2005 No 

20 Nigeria Signed(not in force) 19/01/2004  NA 
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21 Russia Signed(not in force) 10/02/2000  No 

22 South Africa Signed(not in force) 18/03/2008  Yes, Art 10(2) 

23 Spain  Signed(not in force) 17/03/2006  Yes, Art 3(2) 

24 Sudan In force 07/03/2000 15/05/2001 No 

25 Sweden In force 10/12/2004 01/10/2005 Yes, Art 2(5) 

26 Switzerland In force 26/06/1998 07/12/1998 Yes, Art 10(2) 

27 Tunisia In force 14/12/2000 02/10/2004 No 

28 Turkey In force 16/11/2000 10/03/2005 No 

29 United Arab 

Emirates 

Signed(not in force) 03/12/2016  NA 

30 United Kingdom Signed(not in force) 19/11/2009  Yes, Art 2(2) 

31 Yemen  In force 15/04/1999 15/04/2000 No 

*NA-No Available data 

Based on the above survey, the researcher purposively used 26 Ethiopian BITs
347

 and examined 

whether each of them have an umbrella clause or not, so the result shows 9 of Ethiopian signed 

BITs (34.6 %) have an umbrella clause while the remaining 17 Ethiopian BITs (65.4 %)  did not 

incorporate such clause. Although BITs have some effective dates to enter in to force, practically 

in Ethiopia, BITs are exceptional and have effect up on signature.
348

 Recently, the new model 

BIT of Ethiopia adapted in 2016 omits umbrella clause. Therefore, the Ethiopian BITs often 

omits an umbrella clause. 

4.4. Ethio-Germany BIT 

Ethiopia and Germany have had long-standing Economic, political and social ties. As mentioned 

elsewhere their investment relationship through BIT was officially made in 1964. Later the two 

states signed new BIT in 19 January 2004. 

Germany has been the number 1 importer of coffee from Ethiopia.
349

 For years the trade and 

investment volume between Germany and Ethiopia has been developing in a very positive way.     

The German Embassy briefing noted that: 
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[I]n 2014, German exports to Ethiopia jumped by 38 % to 238 .8 million Euro, largely 

due to the interest of Ethiopian and foreign investors in German machinery and vehicles. 

The impressive economic growth in Ethiopia is partly powered by machines ‗Made in 

Germany‘ .German imports from Ethiopia have also risen by 14 .4 % to 185 million 

Euro. Germany mainly imports coffee and textiles from Ethiopia.‖
350

  

According to Ethiopian Ministry of Foreign Affairs report, there are some 160 investment 

projects in Ethiopia made by German investors with the total value close to 500 million USD.
351

 

The 2004 BIT will protect the bilateral investment and trade relations of the two nations. When 

we look at the standards of protection under the said BIT, it has included almost all available 

guarantees of investors inter alia, umbrella clause. Truly, it is expected that bilateral relation 

with Germany will include an umbrella clause since Germany was the forerunner state to 

indoctrinate the world about umbrella clause in 1957. 

As explained above, the scope of article 8(2) of Ethio-Germany BIT includes observance of any 

obligations in written form, obviously contractual commitments. Thus, oral commitments or 

invitations to invest in various business forums can‘t fall in the ambit of the provision. 

In this regard, the researcher asked why the Ethio-Germany BIT had an umbrella clause. Is that 

really a matter of bargaining? Or absence of model Ethiopian BIT? In reality, Ethiopia has new 

model BIT made by the current EIC in 2013 and modified in 2016
352

 but the model BIT has no 

umbrella clause. So when different countries come to Ethiopia to have bilateral treaty ties, they 

negotiate and bargain about it and also officials will make deliberations about it before signature. 

Therefore, the inclusion of umbrella clause in Ethio-Germany BIT is not matter of policy choice 

rather it is a bilateral bargain though Ethiopia lacks model BIT at that time.
353

 

4.5. Ethio-France BIT 

The economic relation between Ethiopia and France dates back to the 1908 Franco–Ethiopian 

Treaty of Amity and Commerce. Later modern BIT was concluded between the two countries in 
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25 July 2003 and become operational in 7 August 2004. The French investment in Ethiopia 

amounts to 377.3 million USD and also there are 91 French investment projects in Ethiopia, out 

of them 29 are operational.
354

 

The two countries incorporated fundamental guarantees of investors
355

 with the exception of 

umbrella clause. The researcher tried to investigate whether the absence of umbrella clause in 

Ethio-France BIT is the due to Ethiopian strong bargaining position or the influence of French 

model BIT. Apparently, it seems the latter since the Ethio-France BIT is directly copied from the 

2000 France model BIT. 

The majority of BITs concluded by France contain a very peculiar provision on special 

commitments undertaken by the host State.
356

Yet the actual effect of such special 

commitments
357

 is not that of an umbrella clause. Principally such kind of stipulation does not 

attract the effect of umbrella clause. But special commitments rather have the effect that 

[i]nvestments protected by particular undertakings between the host State and foreign investors 

(i.e. contracts) remain governed by the provisions of these undertakings whenever the later are 

more advantageous for the foreign investor‖.
358

 

Likewise, The Tribunal in Arif v. Moldova359, noted that the provision ―special commitments‖ is 

used as one simply preserving the rights previously acquired by foreign investors that would be 

more favorable than those stemming from the BIT.
360

 

However in case where there is no express umbrella clause, there is a trend of importation 

argument that attempts to introduce it via the application of MFN under the guise having treaties 

with third-state
361

 since MFN creates obligation between investor-state but also between host 

state and third state
362

. Albeit, I argue such kind of moves will violate host states sovereignty, 

consent and principle of ejusdem generis (issues belonging to same subject matter will be 

interpreted similarly but States cannot be regarded as being bound beyond the obligations they 
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have undertaken
363

) yet in case where states are already ousted, then applying them would be 

contrary to the principle of ‗res inter alios acta nec nocent nec prodest‘(a treaty has no effect on 

third parties).   

Against this background, the tribunal in EDF International S.A. et al v. Argentina
364

 and Mr. 

Franck Charles Arif v. Moldova, allowed the claimants to benefit, through the MFN clause, from 

umbrella clauses contained in BITs with third States. Gazzini   et al argued that [n]either tribunal 

has rigorously interpreted the relevant provisions in the basic treaty, nor ensured compliance 

with the ejusdem generis principle.‖
365

 

Therefore, the Ethio-France BIT has no umbrella clause though there is a possibility of importing 

umbrella clause via MFN cloak as observed from arbitral cases. 

4.6. Ethio-Turkey BIT 

Diplomatic relations between Turkey and Ethiopia started in 1896 with the exchange of 

delegations during the rule of Sultan Abdülhamid II and Emperor Menelik II.
366

 Such historic 

ties is changed in to bilateral investment treaty only very recently when the two countries 

investment and trade tie is heading to formal BIT signed in 16 November 2000. 

When we look at the investment and trade volumes of the two countries, it is clear that at the end 

of 2015, the number of Turkish firms active in Ethiopia is around 150 and the number of 

employment by these firms has reached about 30,000 although it was only 1 and 5 respectively, 

in 2003.
367

 The total amount of investment by the Turkish firms in Ethiopia is around 2.5 billion 

USD. The export from Turkey to Ethiopia was 383 million USD while the import from Ethiopia 

to our country was 35.7 million USD in 2015.
368

 Ethiopia and Turkey agreed to give investors 

many protections yet without an umbrella clause due to the influence of Turkish model BIT. 

Finally when I look in to the particulars of the agreement of the two countries, it had 

incorporated various standards of investment protection but not umbrella clause. 
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CHAPTER FIVE 

5. UMBRELLA CLAUSE AND STATE RESPONSIBILITY 

5.1. Introduction  

This chapter will deal with different levels of state responsibility though the main focus is 

traditional state responsibility found under ILC norms, it will also look at responsibility of states 

under domestic law suits and diplomatic protection. 

As far as claims brought before tribunals based on umbrella clause is concerned, the most 

quarrelsome issue is state responsibility of host states. Traditionally, State responsibility is 

understood as the liability of states for internationally wrongful acts arose from the breach of 

treaty or customary international law and the said act is attributable to the state.
369

 

However, such traditional norms are becoming antediluvian because the inclusion of umbrella 

clause under BITs elevates and internationalizes mere contractual breaches in to treaty breach of 

host states and attracting state responsibility of the latter. 

This chapter will discuss the norms of state responsibility especially focusing on the 

International Law Commission (ILC) Draft Rules 2001. The crux of this chapter will be 

addressing the implication of inclusion or exclusion of umbrella clause under BITs on state 

responsibility. In doing so, I have pinpointed practical insinuations regarding the interplay of 

umbrella clause and state responsibility.  

Therefore, this chapter will investigate whether the inclusions of umbrella clause under Ethio-

Germany and Ethio-Denmark BITs have real implication of internationalization in one hand and 

exclusion of umbrella clause in Ethio-Turkey and Ethio-France BIT has resulted in no direct 

responsibility of state under international law or just resort to diplomatic responsibility of states 

as if the matter is inter-state than investor-state. 

5.2. Norms of International State Responsibility 

State responsibility comes in to being when a state breaches obligations under international law 

and eventually became duty bound to pay reparation. Conversely, the customary and treaty 

norms of state responsibility oblige states to respect obligations stemming from treaty or custom. 
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This norm is also supported by number of case laws. For example: in the Chorzów Factory case, 

PCIJ held that:  

[i]t is a principle of international law, and even a greater conception of law, that any 

breach of an engagement involves an obligation to make reparation.‖
370

 

The normative framework of state responsibility was formally set up in 2001 by ILC.
371

 Later the 

ILC recommended the UN General Assembly for further action. As a result, the UN General 

Assembly adopted resolution 56/83 of 12 December 2001 and annex on responsibility of states 

for wrongful acts. In 2008, the UNGA further commended the Articles on State Responsibility to 

states and decided to examine the question of a convention on the issue.
372

 Although the ILC 

Articles is not binding treaty, tribunals
373

 and commentators
374

 alike consider the Articles to 

reflect customary international law on state responsibility. 

Examining the contents of the provisions of the UN Resolution, it for instance reaffirms the 

cause of international responsibility as wrongful acts, both action and omission, of the state.
375

 

State responsibility covers many issues including unlawful acts or omissions directly committed 

by the state and openly affecting other states: such as, the breach of a treaty, the violation of the 

territory of another state, or damage to state property.
376

Besides, the characterization of wrongful 

acts is established by international law.
377

 

There are two yardsticks to establish state responsibility under international law. These are: 

attribution and breach of international obligation.
378

Attribution infers that who will ultimately 

bear the alleged wrongful act, thus, the ILC Draft Articles designates as acts of states acts 

committed in legislative, executive or judicial capacity.
379

 For instance, a state is under an 

international obligation to comply with, or to enforce investment arbitral awards, the refusal or 

failure of a state or its courts which undoubtedly constitute an ‗organ‘ of a state to do so thus 
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incurs international responsibility.
380

 Whereas breach of an international obligation said to 

existed when an act of a state is not in conformity with what is required by international law.
381

 

The norms of state responsibility are repeatedly applied in foreign investment inter alia rules 

pertaining to attribution have come to play an important role because states and their 

representatives often seem to be unaware of their existence and also surprised when an opposing 

party invokes the rules so as to hold the state responsible for certain conducts.
382

 

In relation to investors‘ protection, one can ask the question whether the existing state 

responsibility norms applied to private investors or separate legal regime is required.  

The Law of State Responsibility was originally conceived for the purpose of protecting 

individual aliens and subsequently extended to foreign companies and other foreign business 

concerns.
383

 Against this background, the 2001 ILC Articles did not give substantial coverage for 

the protection of investors. The only cited provision read: 

―This part is without prejudice to any right, arising from the international 

responsibility of a State, which may accrue directly to any person or entity other 

than a State.‖
384

 

The ILC Commentary on the above provision affirms circumstances where the primary 

obligation is owed to a non-State entity; ‗it may be that some procedure is available‘ whereby 

that entity can invoke the responsibility on its own account and without the intermediation of any 

State… [sic]… It is also true in the case of rights of investors under bilateral or regional 

investment protection agreements.
385

 

Thus, the scope of the above provision is meant to protect individual investors. Professor 

Crawford clarifies that [i]nvestment protection obligations are ‗primary obligations‘ (example, 

fair and equitable treatment) that are owed to the qualified investors directly, or only to the 

other contracting state(s)‖.
386

In the former case, an interstate treaty may create individual rights, 
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whether or not they are classified as ―human rights‖ as affirmed under the LaGrand case
387

 while 

in the latter case the rights concerned are those of the state, not the investor‘ as BITs reinforce 

diplomatic protection so that the right holder is the state than investors as per Mavrommatis 

formula.
388

 

The researcher argues that the article 33(2) is inadequate for investors‘ rights since ILC Draft is 

designed to govern state-to-state responsibility rather than Investor-state responsibility. 

Importantly, investors are not party to BITs so how can they claim entitlements unless our 

interpretation is based on an exception to ‗res inter alios acta nec nocent nec prodest‘ of the 

VCLT article 34 cumulatively with article 36. Finally, the ILC is praised for its Articles, which 

helps for the codification and progressive development of international law.
389

 

5.3. Substantive Rules  

The ILC Articles have both substantive and procedural rules. The substantive rules basically 

dealt with establishing attribution and breach. Accordingly, attribution includes conduct 

consisting of an act or omission or a series of acts or omissions is to be considered as the conduct 

of the State.
390

The general rule is that the only conduct attributed to the State at the international 

level is that of its organs of government, or of others who have acted under the direction, 

instigation or control of those organs, i.e. as agents of the State.
391

 In addition, organs exercising 

governmental authority other than article 4 are subjects to the norms of state 

responsibility.
392

They may include public corporations, semipublic entities, public agencies and 

private companies, provided that in each case the entity is empowered by the law of the State to 

exercise functions of a public character normally exercised by State organs.
393

 Thus, the 

conducts of State-Owned entities are unequivocally attributed to the state.
394

 The other issue to 

be mentioned will be abuse of power either in the form of intra-vires or ultra-vires doesn‘t alter 

the obligation of state under international law.
395
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The conducts of a person or groups are considered an act of a State under international law if the 

person or group of persons is in fact acting on the instructions of, or under the direction or 

control of, that State.
396

 However, the degree of control is subject of contention. For instance, ICJ 

in the Nicaragua case noted that State needs to exercise effective control
397

 whereas the 

International Criminal Tribunal for former Yugoslavia (ICTY) in Prosecutor v Tadić case
398

 

indicated that State only need to exercise overall control
399

 yet ICJ revisited such norms and 

upholding ‗effective control test‘ in 2007 Genocide case
400

. However, the effective control test is 

not supported by state practice or case law
401

. 

To sum up, the most important element of state responsibility is breach of the obligation and is 

addressed under articles 12-19 of the ILC rules. Equally important, mention should be made to 

situations‘ by which states are exonerated from responsibility including consent
402

, self-

defense
403

, Counter-measures
404

, force majeure
405

, distress
406

 and necessity
407

. 

5.4. Procedural Rules  

There are different procedural rules of state responsibility starting from invocation, admissibility, 

enforcing reparation to cessation of wrongful acts and the ILC Articles gave attention to it from 

articles 42-48. Invocation is related with rights to invoke responsibility with in explicit terms of 

qualification for the procedural right under the particular treaty. For instance, if the investor is 

the beneficiary of the obligation, it is entitled to invoke responsibility as an injured entity yet if 

the investor is the agent of diplomatic protection then it is entitled to invoke responsibility on 

behalf of its home state that is an injured state.
408

 Yet, though the claim is purely investors 

matter, the ILC Articles mandated the injured state to invoke as if individually sustained.
409
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The other procedural rule required to invoke responsibility is admissibility
410

among other things, 

substantiating nationality nexus and exhaustion of local remedies. Therefore, the victim state 

after fulfilling the above procedures can claim reparation and satisfaction.
411

 

5.5. Implications of Umbrella Clause for State Responsibility  

After discussing the norms of state responsibility, this section tries to answer the major research 

questions of the study i.e. whether the inclusion or exclusion of umbrella clause has had any 

significant implication on contracting states in relation to responsibility. 

The nexus between contract breaches and international responsibility of a state is properly 

explained in the often cited Oppenheim‘s International Law:  

―It is doubtful whether a breach by a state of its contractual obligations with aliens 

constitutes per se a breach of an international obligation, unless there is some such addi-

tional element as denial of justice, or expropriation, or breach of treaty, in which case it is 

that additional element which will constitute the basis for the state‘s international 

responsibility.‖
412

 

But currently, the above argument is unsound since the inclusion of umbrella clauses under the 

BITs is aimed at internationalizing purely contractual breaches in to treaty breaches in turn 

resulting state responsibility without extraneous standards of BITs. 

At this junction, it is worthy to discuss how the ILC Articles are applicable to umbrella clause 

and the way it attracts state responsibility. For instance, ICSID in Noble Ventures case held that 

the acts of the Romanian state-owned entities allegedly in violation of the BIT between the US 

and Romania were attributable to Romania and the latter bear state responsibility by virtue of 

umbrella clause.
413

 

One thing that could be emphasized is the fact that umbrella clause is observance of obligation 

though it is originating from mere contract and whenever states inserted such clause under their 

BITs; they have intentionally committed to accept the effects of such clause. Hence, the original 

BIT will absorb contractual commitments as a treaty duty. Now, let‘s revisit the ILC Articles, it 

is obvious that state responsibility arose whenever a state violates inter alia treaty obligations. 
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Yet the thresholds of state responsibility such as attribution must be fulfilled since the mere 

violation of treaty doesn‘t attract responsibility per se. 

Therefore, from the interplay of umbrella clause and state responsibility, the researcher pointed 

out three potential implications. The first scenario is the inclusion of umbrella clause will 

internationalize private contracts. The second scenario is that omission of umbrella clause will 

lead the investor to search domestic avenues by instituting municipal law suits. And the final 

scenario is that after exhausting local remedies, the investor will resort to diplomatic protection 

and will delegate its home state to sue the host state. 

5.5.1. Internationalization of Private Contacts  

The first implication of inserting umbrella clause under the BITs regime is elevation effect since 

private contractual commitments will be internationalized and elevated in to treaty level. If 

private contracts are absorbed as a treaty breach, then state responsibility
414

 obviously will 

follow. Noticeably, the Ethio-Germany and Ethio-Denmark BIT have had an umbrella clause so 

that private contracts between individual investor and the host state are elevated as a treaty if 

there is beach and the state will bear state responsibility. For instance assume that a contract 

between a Germany Volkswagen company and Ethiopian government is made to develop 

subsidiary plant in the host state. Later the government of Ethiopia is breached payment of 

invoices for phase-based plant installations. So if the said company brings a claim against 

Ethiopia based on umbrella clause, then Ethiopia may face state responsibility for breach. 

However, if the said dispute is for example brought by French, Turkish or Chinese companies, 

and assume if the facts are similar, due to the non-inclusion of umbrella clause in their respective 

BITs with Ethiopia, the alleged contractual breach will not be claimed along the traditional ILC 

state responsibility norms rather scenario two or three will proper.  

Claiming state responsibility by applying umbrella clause should at least observe two things. 

First, there must be breach of the treaty and second such breach attributed
415

 to the state since 

Contracts concluded between the investor and legal entities separate from the state would not fall 
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within the scope of the umbrella clause so that no discussion based on state responsibility rules 

will be made.
416

 

5.5.2. Domestic Law Avenues 

The other way out investors relies as a penultimate to violations made by host state will be 

resorting to domestic forums. Thus, the investor is going to local remedies available under the 

host state. Notably, investors who rely on Ethio-Turkey and Ethio-France BITs though they can‘t 

claim under state responsibility rules for alleged breaches due to omission of umbrella clause, 

still they can assert their rights via domestic remedies. 

Some countries have started ousting Investor-State investment arbitration and resorting to 

domestic avenues. For instance, Nicaragua and Venezuela have both signaled their intention to 

terminate existing BITs including provisions for investment arbitration while Bolivia and 

Ecuador have denounced the ICSID as dispute settlement body.
417

 

Similarly, Australia is the first developed state openly indicate that it will no longer agree to the 

adoption of arbitration within its BITs and in effect the Australian government may negotiate 

that investment disputes with  investors be heard by domestic courts rather than be resolved by 

international arbitration.
418

 The implication arising from resorting domestic avenues is that a 

domestic court can protect the rights of foreign investors while preventing them from receiving 

investment benefits beyond those provided to domestic investors
419

 and also presumed that, if 

investment arbitration privileges foreign investors, it undermines the national interest; and if it 

detracts from the national interest, local courts ought to replace it.
420

 

When we look at the availability of domestic remedies under Ethiopian BITs, it is clear that there 

is an investor-state dispute resolution clause which gives primary jurisdiction for domestic 

courts. For example, the Ethio-Turkey BIT
421

, Ethio-France BIT
422

 and Ethio-Germany BIT.
423
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5.5.3. Diplomatic Protection   

Diplomatic protection refers to submission of claims using home state diplomatic channels and 

seizing the investor contractual breach as state matter. The rules relating to diplomatic protection 

were developed at a time when it was considered that only States were subjects of international 

law.
424

 In fact, this way allows investors who feel that their rights have been violated can seek 

diplomatic intervention by their home states whenever direct recourse under the BITs or 

umbrella clause is not there. 

ICJ in Diallo case affirmed the content of ILC draft on diplomatic protection definition that 

diplomatic protection
425

 consists of the invocation by a State, through diplomatic action or other 

means of peaceful settlement, of the responsibility of another State for an injury caused by an 

internationally wrongful act of that State to a natural or legal person that is a national of the 

former State with a view to the implementation of such responsibility.
426

 

There are two thresholds‘ for the exercise of diplomatic protection. First, that the person who has 

suffered the wrong was a national of the State seeking to protect that person. Second, that the 

person that has suffered the wrong has exhausted the domestic remedies available in host state.
427

 

Therefore, investors who have left with no option to claim either absence of BIT with umbrella 

clause, impropriety of domestic law avenues or compliance in enforcement of arbitral awards
428

 

may resort to diplomatic protection
429

 and his/her home state, as an agent of the investor, will 

seek diplomatic protection against host state. However, that is not a practical mechanism for 

resolving all disputes and governments are generally loath to intervene on behalf of private 

investors which may be resource intensive and may undermine state to state relations in turn 

becoming waned
430

. In closing, under the contemporary international law resorting to diplomatic 

protection is becoming old-fashioned and faded. 
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CHAPTER SIX 

6. CONCLUSIONS AND RECOMMENDATIONS 

6.1. Conclusions  

Investment is an interdisciplinary concept discussed from different areas of studies including 

economics, foreign trade, law and politics. Yet for the sake of understanding the term investment 

can be defined in different ways. For instance, ‗asset-based‘ model contains a broad range of 

specified assets that can be protected by law or agreements concluded. The second model is 

‗transaction-based‘, which protects the underlying capital transfer rather than the assets owned or 

controlled by the investor. The final model is _an ‗enterprise-based‘ defining the protected 

investment in terms of the business organization of the investment through an enterprise. The 

Ethiopian investment laws have adopted a blend of enterprise and asset based models. 

Under international law, foreign investment is governed by different norms inter alia IIAs either 

MIAs or BITs, customary international investment law, general principles of international law, 

judicial decisions and soft laws. BITs are currently the most widely used norms that govern 

foreign investment and are so rampant that it appears multilateral norms do not exist. BITs 

evolved from four different epochs from pre-colonial to colonial period, all the way to post-

colonial and the global era of 1990‘s. The first modern BIT was concluded between Germany 

and Pakistan in 1959. 

The interplay between BITs‘ role and FDI flows are multifaceted due to _ heterogeneous 

findings of empirical studies. For instance, some studies show BITs can have huge positive 

impacts on foreign investment, others show BITs have modest impact for FDI promotion. _Still 

others show no impact at all, or even a negative impact. Recently one research found that the 

content of BITs matters: the FDI impact of BITs is dependent on the presence of certain 

substantive treaty provisions. For example, the national treatment clause was found to be 

important in order for BITs to be effective in attracting FDI. 

Almost all BITs begin with introductory statements as to the aims of the treaty, which are usually 

the reciprocal encouragement and protection of investment flows between the two states. This is 

followed by definition of investment and investors which provide for the types of property 

protected and the nature of the link of nationality that entitles the foreign investor to the 

protection of the treaty. The other nature of BITs is a provision that sets standards of protection 
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such as fair and equitable treatment, full protection and security, protection against arbitrary and 

discriminatory measures, national treatment, MFN, repatriation of capital, compensation for 

nationalization and expropriation and umbrella causes. In addition, BITs have typical nature as 

they have dispute settlement clauses which in turn give standing for investors to litigate before 

tribunals. 

The study has examined that umbrella clauses as one standard of protection under BITs and has 

addressed issues of historic origin, merits and demerits, nature, classification and scope of 

umbrella clauses. Among other things, the study has examined how an umbrella clause is 

interpreted under recent arbitral jurisprudence such as the SGS v. Paraguay, Khan v. Mongolia 

and Granati Koza v. Turkmenistan cases. Besides, the experiences of US model BIT, EU 

countries, Canada Model BIT and South-South BIT with regard to umbrella clause have been 

examined. 

The study has found that the current trend appears to be omission of umbrella clauses from BITs. 

Out of 16 BITS ratified for the past two years world-wide, only 3 BITs (18.75%) have umbrella 

clauses and the rest 13 BITs (81.25%) have no such clauses. 

The Ethiopian investment climate has improved over the past years and generated enormous 

amount of FDI inflows to the country. In line with this development, Ethiopia has signed 31 

BITs. Out of 26 reviewed, the result shows 34.6% Ethiopian BITs have umbrella clauses while 

the remaining 65.4 % of BITs do not incorporate such clauses. Moreover, the research found that 

the Ethio-Germany BIT has an umbrella clause while Ethiopian BITs with France and Turkey do 

not. This dissimilar treatment is mainly arisen from weak bargaining and absence of the model 

Ethiopian BIT save the 2016 model BIT. 

Finally, the study suggests that the inclusion of umbrella clause under Ethiopian BITs has 

implications on state responsibility. Thus, the Ethio-Germany and Ethio-Denmark BITs gives 

‗the concerned states on behalf of their investors‘ to rely on international rules of state 

responsibility due to inclusion of umbrella clause while France or Turkey with no umbrella 

clause has no recourse to state responsibility on behalf of their citizen investors if potential 

breach happens, leaving the investors in the hands of domestic courts or the traditional 

diplomatic protection. 
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6.2. Recommendations 

 First as to the problem of bargain, the Ethiopian Investment Commission should follow the 

2016 model BIT template as guidance for future BITs and must prepare detailed policy in 

relation to the contents of guarantees. 

 Second, as to dissimilar treatment of umbrella clause, the existing BITs should be 

renegotiated and amended to have consistency through elimination of umbrella clause from 

BITs since the recent ICSID decisions shows that inclusion of umbrella clause hugely costs 

host states millions of USD and also the contemporary state practice of BITs shows almost 

all current BITs (81%) eliminated umbrella clause, so that Ethiopia should take lessons from 

contemporary BITs.  

 Third, as to the scope of the umbrella clause, if the government of Ethiopia is willing to 

remain with BIT having umbrella clause, thus, the researcher alternatively suggests the 

existing BITs with umbrella clauses should be rewritten from broad to specific formulations. 

i.e. from ‗any commitment/obligation‘ to only ‗written commitments.‘ 

 Finally, in some tribunals through MFN cloak, investors import umbrella clauses from 

comparator treaties (between host state and third state) where no umbrella clause is included 

in the BIT between home and host states. For this, the researcher submits that the importation 

argument should be cast-off since it makes the obligation of states more onerous and violates 

bilateralism of BITs. 
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ANNEX 

Annex I: List of Key Informants 

 

SN Name of Interviewees   Title and position of Interviewee’s      Place and Date of Interview 

1 Mr.Tilahun Esmael Legal Expert, EIC Addis Ababa, March 9, 2017 

2 Mr.Mesay W/Semayat Investment Treaties Team 

Leader, EIC 

Addis Ababa, May 18,2017 

3 Mr. Ephrem Bouzayhue Director, International Law 

Affairs, FDRE Ministry of 

Foreign Affairs 

Addis Ababa, May 18, 2017 

4 Dr.Dereje Zeleke Associate Professor of 

International Law, School of Law 

Addis Ababa University  

Addis Ababa, May 16,2017 

 

Annex II: Interview Questions  

Below are questions designed to collect data for my research on Umbrella clause from different 

experts on the area:- 

Name of Interviewee: ___________________________________________ 

Title/Occupation: _______________________________________________ 

Date of Interview: _______________________________________________ 

Place of Interview: _______________________________________________ 

Q1. What are the policy and legal implication and rationale for dissimilar treatment of Umbrella 

clause in Ethiopian BITs?  

Q2. Does the absence or presence of umbrella clauses affect   investor-state dispute resolution 

and the protection for investors? 

Q3. Should the traditional diplomatic protection rules in lieu of state responsibility norms apply 

for non-inclusion of umbrella clauses and absence of domestic law avenues?  

 

 


