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ABSTRACT

Effectiveness of consumer protection in a market economy is highly determined by the quality of the
enforcement framework of competition or/and consumer protection law and institutions enirusted to
enforce il.

Despite the efforts that Ethiopia has exerted to bring about effective consumer protection thereby
making comprehensive amendments to the previous proclamation (Proc. 1no.329/2003) and by
introducing the new proclamation (Proc no.685/2010) with new institutions, there are still some
shortfalls in the enforcement design of the proclamation and institutions entrusted to enforce it
which could be causes for the actual or potential problems to the consumers. Hence, the basic
objective of the study is to assess and address the problems of the enforcement framework of the
proclamation and practical limitations of the institutions.

In conducting the study, general principle pertaining to effective enforcement framework for
consumer protection and experiences of some purposively selected courtiers based on their
successes and relevance to Ethiopia have been used. In addition, semi-structured depth interview,
legislative analysis, case analysis, content analysis and observation have been used as data
gathering instruments. And purposively selected individuals from the former commission, Ministry
of Trade and Regional Trade Bureaus, Addis Ababa Chamber of Commerce and Sectoral
Association, Ethiopia Chamber of Commerce and Sectoral Association, consumers and
businesspersons have participated in the study.

Accordingly, the study has found that failure to recognize the representation of stakeholders in the
authority, accountability of the authority to the Ministry of Trade (MoT) coupled with powers given
to the MoT and Prime Minister to select and appoint members of the authority which erode the
independency of the authority, failure to give equivalent or parallel power to regional concerned
bodies with the MoT to regulate prices of basic goods and services in the regions, failure to provide
for qualification requirements for members of the authority and harsh penalties provided under the
proclamation without providing for precise guidelines as to the application of more preservative,
educative and less destructive strategy are some of the shortfalls of the enforcement framework of
the proclamation which are capable of posing challenge to the institutions affecting effective
enforcement of the proclamation. While lack of extensive pre-intervention study, failure to give
priority to areas of greater consumer risks and failure to apply more of educative and preventive
approaches and resorting to strong and destructive measures are among the major practical
Jailures of the enforcing institutions which have actually resulted in present consumer crisis in
Ethiopia. Finally the study has ended up with recommending possible solutions which may serve as
inputs for stakeholders to

vii



CHAPTER ONE
Introduction
1.1.  Background of the Study
Enforcing consumers rights in modern time dated back t01962. On 15 March 1962, Consumers’
Bill of Rights was proclaimed by the then president of United States (John Kennedy) which
incorporated the right to choice, the right to information, the right to safety and the right to be
heard. ' In1985, the General Assembly of United Nations adopted set of guidelines for consumer
protection which can be taken as a turning point for consumer protection regime by setting
minimum standards for the consumer protection.” Accordingly, different countries in the world
have adopted deferent consumer protection regulations with a view to safeguard their consumers’

interest according to the UN guidelines.

In most of the developed countries, consumer protection has been implemented through promotion
of competition because they have a high level of faith in their markets’ ability to deliver benefits to
consumers and as they have benefited from well informed and stable market. So, they give less
emphasis on regulatory intervention in favor of the consumers. In developing market economy on
the other hand, there is the need to follow an interventionist approach due to the existence of a high

level of market failure.’

! Cristos, Velasco. The Legal Framework for Consumer Protection in Mexico, Paper Presented in Conference of North

American Consumer Project on Electronic Commerce, May 2007.

? United Nations Department of Economic and Social Affairs,(UNDESA), UN Guidelines for Consumer Protection (as

expanded in 1999), New York, 2003. There are six guidelines adopted by UN General Assembly. These are:

I.  Physical safety

II. Protection and promotion of consumers’ economic interest

ITI. Standards for safety and quality of consumer goods and services
IV. Measures enabling consumers to obtain redresses

V. Distribution facilities for essential consumer goods and services

VI. Consumer education and information program me

* Kulia, Lampo, Competition Policy and Consumer Policy. CUTS Discussion paper series Nol, India, May, 2003.

Lack of adequate information, low level of education, existence of infant or /and non competitive market



However, there is a strong nexus between competition policy and law on one hand and consumer
protection policy and law on the other hand. Competition law concentrates on maintaining the
process of competition between enterprises and tries to remedy behavioral and structural problems
in order to re-establish effective competition in the market the consequences of which are higher
economic efficiency, greater innovation, and consumer welfare. * Consumer law on the other hand
is concerned with the nature of consumer transactions trying to improve market conditions for
effective exercise of consumer choice.” Consumer law targets the failings in individual consumer
transactions to grant individual consumers remedies®, In that way it fills gaps that market forces
leave unfilled’”. Thus the two disciplines focus on different market failures and offer different
remedies but both are aimed at maintaining well functioning competitive market that promotes
consumer welfare. However the effectiveness of both laws is highly determined by the quality of
enforcement framework.® Therefore, maintaining both with a well designed implementation

mechanism needs a great attention.

In Ethiopia, there has been no integrated consumer protection law until June 8, 2010. Consumer
issues had been addressed under different legislations like: the Criminal Code, Civil Code, and
other specific legislations and were enforced by different institutions. In 2003 Ethiopia introduced
trade practice proclamation No. 329/2003 hereinafter called “the former proclamation” with a view

to secure fair competitive process through prevention and elimination of anti-competitive and unfair

and existence of gross consumer abuses are among the characteristic features of developing countries which

affect consumer choice or rights,

o Jaju Kanjo. Recent Development of Consumer Laws in Korea, APEC Information Paper No.6, Korea, may, 2005

> Ibid at 5.

6 Max, Huffman, “Competition Law and Consumer Protection”, SMU Law Review, Vol.6, No. 4, PP, 103-202,
2007

7Ihid at 103

8 Yassmine, Afifi, “Independence of the Egyptian Competition Authority: Assessment and Recommendations”,

Global Antitrust Review, Voi.6 No. 34, 339-468, 2008. Confirming the importance of effective enforcement

framework for consumer protection, Afifi said, “...Certainly, competition in the market will not be achieved by the
mere adoption of competition law, i.e. the existence of a perfectly drafted competition law without its effective

enforcement is useless...”



trade practice, and to safeguard the interest of consumers.” However, due to legal and structural
limitations of competition authority'” on one hand, and non inclusion of consumer protection
provisions in a right based interventionist manner'' on the other hand, it has failed to serve the

intended purpose.

On June 8, 2010, Ethiopian government introduced a new trade practice and consumer protection
proclamation No. 685/2010 hereinafter called “TPCPP” which makes a comprehensive amendment
of the previous proclamation making it more functional and inclusive of extensive consumer
protection provisions.'? Although improvements made under the new proclamation are viewed as
success, there are still serious shortfalls that might be causes for the hindrances of proper

implementation of the Proclamation.

This paper attempts to address those limitations pertaining to the institutional framework and the
enforcement strategy for consumer protection from both legal and practical perspectives and

assesses those successes as are made. And finally, it has come up with possible solutions.

? Article 3 of The Trade Practice Proclamation, Proc. No.329, 2003, Federal Negarit Gazeta, 9% Year No.49

' Harka Haroye. “Competition Policy and Laws: Major Concepts and an Overview of Ethiopian Trade Practice

Law.”, Mizan Law Review, vol.2, No.l (January, 2008), pp.33-5

""" Gebremedhin, Braga.” Competition Regime: Capacity Building on Competition Policy in Selected Countries of

Eastern and South Africa 7up3 project, ( December, 2002)

2 Trade Practice and Consumer Protection Proclamation, Proc. No. 685, 2010, Federal Negarit Gazeta, 16" Year
No.49



1.2. Conceptual Framework

Consumer protection regulation denotes a body of law designed to protect a consumer’s interests
at the level of the individual transaction.”’ Competition law is traditionally conceived as
regulation of the market practice to ensure private conduct does not suppress free trade and
competition.'* It has as its goal the preservation of competition. Competition serves to optimize
consumers’ interests. The two fields share the same ultimate goal (consumer welfare)."> Their
approaches to achieving that goal differ.'® . However the effectiveness of both laws is highly

determined by the quality of enforcement framework

" Nitya, Nanda, Competition Policy and Consumer Protection Policy, Viewpoint Paper for Competition,

Investiment and Economic Regulation (CUTS-CCIER) D-218, Bhaskar , Marg, Bani Park, Jaipur 302 016, India,

2005, Available at www.cuts-international.org visited on 13 Jan. 2011
" Ibid at 1

15 See Cornelius, Dube, Competition Law and Consumer Protection, CUTS Centre for Competition, Investment
and Economic Regulation Available at www.cuts.international.org last visited on 16 December 2010,

Cornelius Dube discusses the relationships between competition and consumer welfare as follows:
“...Competition Promotes:
+  Static Efficiency
— Lower prices
—  Better quality
—  More choice
*  Dynamic Efficiency
—  Efficient allocation of resources
— Management, processing and technological improvements
—  Product innovation
These objectives all have consumers as the ultimate beneficiaries and result in satisfaction in trade (consumer
welfare)...”
' Ibid
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1.3. Statements of the Problem

Despite the effort that Ethiopia has exerted to come up with comprehensive amendments to the
former proclamation and come up with the new proclamation (TPCPP) with a view to promote
competition and protect consumers, the country has been experiencing various consumer abuses.
As we can see from our daily life experiences, the economy is still characterized by market
anomalies like price fixation, cheating on weight and measurements, price escalation,
adulteration of goods, hoarding, lack of quality products and services, problems of alternative
access to products, restrictive bargaining position and other market problems which have utterly
been affecting consumers. These problems are claimed to be attributable to several factors
among which improper enforcement framework of the consumer protection law and poor
structural set up of enforcing institutions might be among the core factors hindering effective
consumer protection regime in Ethiopia. These problems could continue to be the main
challenges to the Ethiopian consumers unless the enforcement framework is redesigned so as to
attain an effective level. Hence the study attempts to address shortfalls of the enforcement
framework of the trade practice and consumer protection proclamation along with some of the
practical problems. In the mean time, the study assesses and appreciated successes as are made in
the enforcement framework for consumer protection in Ethiopia and finally it has come up with
possible solutions.

Based on the above statements of the problem, the researcher has attempted to address the
following couple of research questions:

* Are the institutions entrusted with the duty to enforce consumer protection under the TPCPP

designed in such a way that they could enforce it effectively?
e Are the enforcement strategy of the law and the institutions under the TPCPP capable of

bringing effective enforcement regime to consumer protection in Ethiopia?

1.4 Objective of the Study.
The general objective of the study is to assess the effectiveness or otherwise of the enforcement
framework of consumer protection in Ethiopia in relation to the TPCPP and to assess some
successes which are made in the enforcement framework under the TPCPP as compared with the
former proclamation and to address the shortfalls of the present enforcement framework for

consumer protection in Ethiopia from both legal and practical perspectives. And specific objectives

6 fi 7 e e ee—— 3
!

a, A, Univespt- {
G Bew M¥6 Aqciy - - J
B¢djopijon




of the study are; to assess and address the structural limitations of enforcing institutions of the
TPCPP mainly focusing on the Trade Practice and Consumer Protection Authority hereinafter to be
called “the authority”, assess and address the shortfalls of the enforcement strategies of the TPCPP
including some of practical limitations of the enforcing institutions, especially, Ministry of Trade
and Industry which presently is re-structured to be Ministry of Trade (MT) and regional trade
bureaus, the authority and courts and finally, to come up with possible solutions with a view to

address the shortfalls which are assessed by the study.

1.5 Significance of the Study

Generally, the study is considered to have its own academic, policy and other significance.
Among other things, the study is aimed to have the following specific significance:
e It shows the basic shortfalls of the enforcement design of Ethiopian trade practice and
consumer protection proclamationno.685/2010 from both legal and practical perspectives.
e It gives critical and specific information to the law making body to enable it to amend the
proclamation.
e [t gives direction to the enforcing institutions so as to follow the recommended effective
enforcement strategies for consumer protection which are capable of bringing long
lasting positive effect on the Ethiopian consumers.

e It will serve as a stepping stone for further or related study

1.6 The scope of the Study

Since everyone in one or another way is a consumer, the enforcement framework for consumer
protection is not limited to particular consumer protection legislation nor to a particular
enforcing institution; rather, it covers the whole socio-economic infrastructures of a country.
However, the scope of this paper is limited to assessment of the enforcement framework of
consumer protection in Ethiopia in relation to abusive and unfair market practices in relation to
the Trade Practice and Consumer Protection Proclamation Proc.No.685/2010 (TPCPP) of
Ethiopia. This proclamation consists of two parts —trade practice part and consumer protection
part. And the paper particularly focuses on the enforcement framework of the consumer
protection part of the proclamation and its practical application from consumer protection

perspectives.



1.7. Limitations of the Study
The researcher, in the due course of the study, has faced different challenges. Among others,
shortage of time, unwillingness of the participants to participate in the study, lack of knowledge
on the part of majority of the participants on the subject matter of the study and shortage of

reading materials have been the major challenges faced by the researcher

1.7 Design and methods of the study
1.7.1  Design of the Study

The study has been designed by using mixed method (the appropriate mix of qualitative and
quantitative methods). The researcher has chosen this method because it has appeared to be the
most suitable way for addressing the research questions of the study. Even though the researcher
has predominantly focused very much on qualitative method due to the nature of the study which
needs acquiring deep information from the informants and deep legislative and some case
analysis by using interpretive (qualitative method) so as to assess the effectiveness or otherwise
of the enforcement strategy and the institutional framework for consumer protection in Ethiopia,
some quantitative method has also been used specially to acquire and analyze some quantifiable

practical related information so as to come up with comprehensive findings.

1.7.2  Subjects and Participants of the Study
The subjects of the study are institutions entrusted to enforce the Trade Practice and Consumer
Protection Proclamation No.685/2010 (the Authority, Ministry of Trade and Regional Trade
Bureaus, and Courts), and legal provisions of the proclamation dealing with enforcement. The
participants of the study are selected representatives from the former authority, the Ministry of
trade, Regional Bureaus (SNNPR and Oromo Region), Ethiopian Consumers Association, Addis
Ababa Chamber of Commerce and Sectorial Association, Ethiopian Chamber of Commerce and

Sectorial association, and some consumers and businesspersons.

1.7.3 Sampling Technique and Data Gathering Instruments
In selecting the concerned participants, the researcher has employed purposive sampling

technique based on the participants’ experience, position, expertise, education, and other



attributes so as to acquire generalizable information capable of addressing the research questions
of the study.

In collecting data, the researcher has used semi-structured depth interview, documentary
analysis, case analysis, legislative analysis and literatures. To some extent informal

observations are also used to supplement the formal data.

1.7.4 Data analysis technique

The data gathered through both primary and secondary sources are analyzed by using an
explorative design method where the design starts with qualitative data and then builds it with
quantitative data. Forming of themes is done by using qualitative method and supplementing it
with developed quantitative data is made where it is necessary to support it and interpretations
are made qualitatively. General principles pertaining to effective enforcement framework for
consumer protection and experiences of some purposively selected courtiers based on their

successes and relevance to Ethiopia are used in the argumentations which are made in the paper.

1.7.5 Ethical consideration

In conducting the study, the following ethical considerations have been employed;

% Consent; all the participants of the study had been requested their free consent before
their participation in the study.

< Confidentiality; the informants had been informed that any confidential information
acquired from them would be kept in secret unless they consented to, and not to be used
for purposes other than the objective of the study.

< Anonymity of the participants; participants had been told in advance that their identity

would not be disclosed unless they consented to

% Proper acknowledgement; proper acknowledgement have been made to their

contribution to the study.



CHAPTER TWO

2 The General Over view of Effective Enforcement Strategies and Institutional Design of

Consumer Protection

2.1. Introduction
“Effective enforcement strategy” for the purpose of this study refers to quality of enforcement
designs of a consumer protection law and its practical aspects (implementation), and “effective
institutional design” refers to the structural set up institutions entrusted with enforcement of the

consumer legislation from both legal and practical aspects.

There is no a single uniform guiding principle for the adoption and application of effective
enforcement strategies and institutional design for consumer protection applicable to all
countries across the world. This is due to the difference in socio-economic and political realities
exiting among nations in the world."” And hence, countries in the world adjust the legal and
institutional framework for their consumers’ protection to their respective country-specific socio-
economic and political realities. However, there are some common principles for the effective
enforcement framework for consumer protection which are advocated by many experts in the
area of law and economics and which have been successfully applied by many countries in the

world.

This chapter explores those common features and practices of effective enforcement design for
consumer protection with a view to test effectiveness or otherwise of the present enforcement

framework for consumer protection in Ethiopia under succeeding chapter. Features and practices

"7 See World Bank, Building Institutions for Markets, World Development Report: Washington D.C., 2002 According

to WB, a survey of 50(fifty) countries’ competition laws and their enforcement, conducted for the purpose
of world development report 2002, the competition authorities of different countries manifest different
features regarding their independence, budget allocation, composition, power and functions and
appointment of members of the commission etc. These structural and functional differences among

competition authorities observed even among industrial countries.
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under this chapter are selected to be relevant to the exiting socio-economic and political set of

the country.

2.2.Common Features and Practices of Effective Enforcement Strategies for Consumer
Protection
Designing and complying with effective enforcement strategies are central to the success of
consumer protection from unfair and abusive market practices. Even though there is no uniform
enforcement strategies for consumer protection across the world due to difference in socio-
economic and political realities among nations of the world'®, there are some common
enforcement strategies which are advocated by many legal scholars and stakeholders as effective
designs for consumer protection enforcement, and adopted and applied by many countries in
their consumer protection enforcement framework.'” These are:
e The existence of variety of statutory enforcement options to an enforcing authority and
variety ranges of remedies
e Following more of preventive and educative approach than punitive and interventionist
approach
e Setting priority to areas of great prone to consumer before intervention
o Well studied, cost effective and flexible approach to intervention
e [acilitation of industrial self-regulation
e Coordination and cooperation with other organs having similar objectives

o Statutory guidelines for alternative dispute resolution mechanisms (ADR)

Variety of Statutory Enforcement Options and Remedies

"8 1bid

¥ See for example, CHOISE, Good Practices in Consumer Protection, A Review of 12 Australian  Regulators,

Available at http://www.choice.com.au, Marcia, Pardo, Chilean Legal and Institutional Arrangements for

Consumer protection, National Economic Prosecutor’s Bureau Research Division, August, 2009, Telecomunication

Management Group, Legal and Insitutional Frawork for Consumer Protection, ICT Regulation Toolkit, Module 6,

February 2011, Available at http://www.ictregulationtoolkit.org, WB, supra note 17, UNCTAD Model Law on

Competition, United Nations, Geneva, 2000, Mehta, P. S., How to Build an Effective Competition Regime in

Developing and Transition Countries, paper published under the *7-Up Project’, CUTS Centre, No. 0301, 2003

11



In order to enforce consumer protection legislation effectively, a consumer protection authority
should be given variety of statutory enforcement options ranging from formal (criminal
prosecutions, civil proceeding and administrative actions) to less formal (education (advocacy),
persuasion, training, etc). *°. There should also be Varity of remedies such as; pecuniary
penalties, civil damages, enforceable undertakings, banning order, injection, disgorgement

orders, substantiation notices, infringement notices, et

Some countries in the world provide detail legal provisions on enforcement options and remedies
for the violations of competition and/or consumer protection legislation where as some others
provide only for general legal frameworks so that the authority will have a big discretion as to
the enforcement optionszz. South Africa, India and Australia are some of the countries having
detailed legal provisions on consumer protection in general and the enforcement options in
particular. Republic of South African Consumer Protection Act of 2008 contains extensively
detailed provisions dealing with procedural and institutional framework for consumer
protection.” The importance of having general statutory guidelines as to the enforcement options
and remedies is justified by its flexibility and the fact that it gives wider discretion to an
enforcing authority** while having detailed provisions as to the enforcement options and
remedies is justified by its being capable of avoiding arbitrariness as to the decision of the
authority and attaining uniformity of the decision.”> However, effectiveness of each approach is
highly dependent upon the existing reality of a country. In a country having enough and qualified

human resources, adoption of general guidelines as to the enforcement options and remedies

20 CHOISE, ibid at 34
2 1hid

* Graham, Branton, Service Standards for Consumer Protection: The Legislative Framework, Department for Business

and Regulatory Reform Available at http://www.BSI_better_slide BERR.org. Visited on 10 Jan. 2011. Bran

ton said, *...legal enforcement framework for consumer protection legislation should be flexible and general
so that an enforcing agent could have Varity of options depending up on circumstances of the cases...”

¥ See Consumer Protection Act of Republic of South Africa, No. 68, 2008, Government Gazette, No.467, 29 April

2009. The Act contains 122 provisions on consumer protection and gives power to the stablished authority
(locally called “National Consumer Commission™) detail of enforcement procedures and remedies including
civil, criminal and administrative.

* See supra note 13

* CHOICE, supra note 10 at 20
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thereby leaving a great discretion to the enforcing authority may be justifiable for the authority
would be capable of applying more responsive options while in a countries where there is lack of
enough and qualified human resources, adoption of detail legal provisions as to the enforcement
options and remedies could be justifiable for the enforcing authority of such country would
possibly lack capacity and the detailed legislative provisions help the authority to apply them

conveniently than it would be if the provisions were so general.

Another most important point with regard to empowering an enforcing authority of consumer
protection or/and competition law is granting the right of inspection to the authority which will
essentially enhance the powers of the authority in terms of supervising the competitive
environment. The study of international practice shows that availability of the right of inspection
is one of the most important preconditions which is necessary for any Competition or/and
consumer protection authority to properly perform its functions.”® However the effectiveness or
otherwise of the authority in this respect is also highly dependent up on institutional

development, quality and quantity of human resource and financial capacity of the authority.?’

Having Legislative framework which enable a Competition and/or Consumer Protection
Authority to Adopt Less Punitive and More Lenient, Educative and Responsive
Enforcement Sanction

A Competition and/or Consumer Protection Authority needs to have guidelines which enable it
to adopt less punitive and more lenient, educative and responsive enforcement sanction.’®
According to Ayres and Braithwaite, a regulator needs to have access to hierarchy of

enforcement sanctions as can be seen from the pyramid below:

Figure 2 Effective and Responsive Enforcement Pyramid

2% Davit, Harutyunyan, Assessment of Institutional Standing in the Fields Competition and State Aid, Armenian-

European Policy and Legal Advice Centre, Guideline Paper Series No. 1039-A, 2007.

*" Ibid at 10

8 Ayres, I. and Braithwaite, J. Responsive Regulation: Transcending the Deregulation Debate, New York, Oxford
University Press, 1992,
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Criminal penalty,

License revocation

Administrative fine, injunction, payment of
damage

Written warning, oral warning

Education, Advice and Persuasion

Source: Figure prepared based on the concept of “Responsive Regulation” by Ayres and Braithwaite

The above enforcement pyramid shows that the effective enforcement strategy for consumer
protection needs to give priority for education, advice and persuasion which are less costly,
responsive and capable of bringing long lasting positive change to the consumers by facilitating
voluntary compliance of businesses to consumer protection rules than criminal penalty and
license revocation which are to be applied only in cases where there are gross consumer

violations and repeated non-compliance with the regulation.

Setting priority to the areas of intervention based on comprehensive study

Setting priority to the areas of intervention based on comprehensive study is another key strategy
for effective implementation of consumer protection. This is true due to the fact that sometimes
unnecessary interventions in the market without study or with poor study with a view to protect

consumers may result in negative effects to the consumers. Therefore, the enforcing agency
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should apply its consumer protection enforcement resources to areas of high consumer risk.?’ It
should select the type of enforcement option most likely to deter unlawful behavior, taking into
account the likely extent of potential impact on consumers that is, ensuring the enforcement

action is proportional to the risk and level of harm.

Before prioritization, there should be risk assessment of the effect of non-compliance with
consumer protection or/and competition regulation on general consumer welfare. The risk
assessment is a start to perform a farther analysis of the compliance behavior of the target
group.™

The prioritized goal can be established based on the processes shown in the figure bellow:

Figure 3 Intervention Strategies for Consumer Protection Enforcement

Effect of non-compliance on
general consumer welfare

v

Target Risk assessment
Group

[ Prioritization J

Legal
Obligation

Intervention

Source: the diagram that is prepared based on E.C. “Strategies for Enforcement of Regulations”, available at
http://www.strategies_enforcement_reach_.pdf. Visited on 11 February 2011

* CHOISE, supra note 5 at 33

20 European Community Forum for Exchange of Information on Enforcement(ECFEIE), Strategies for enforcement

of Regulation (EC) no. 1907/2006 concerning the Registration, Evaluation Authorisation and Restriction of
Chemicals (REACH) Paper Prepared on 3" meeting of E.C. 2-4 December 2008, Available at

http://www.strategies_enforcement_reach_.pdf. Visited on 11 February 2011
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In assessing the risk, factors like; the degree of seriousness of consumer harms, cost of
enforcement/intervention/ and legal duty are the most important which should be followed by
prioritization thereby making a prudent choice as to the enforcement options. Priority should be
given to an enforcement option which is more responsive to realize compliance by the target

group and less restrictive to free trade.’’

Facilitation or Encouragement of Industrial Self-Regulations

A well designed implementation of consumer law requires facilitation or encouragement of
industrial self-regulations. ** That means, in the enforcement strategy, there is the need to include
facilitation of industrial code of conducts which are prepared by the industries. According to
Jennifer, voluntary code of conduct which is used by many industries is very important that

represents public statements of an industry’s responsiveness to consumer needs and concerns.’>

South African Consumer Act provides for an option for the National Consumer Commission of
the country to develop and promote the voluntary use of code of practices®. Consumer Affairs in
Victoria adopts and applies promotion of industrial self-regulation as a key enforcement

strategy.’’

For instance, the United Kingdom’s Office of Fair Trading (OFT) Consumer Codes Approval
Scheme (CCAS) grants its approval to groups of businesses, via their trade association, that

voluntarily undertake a code of conduct that promotes or protects consumer interests, and which

311bid at 24

= Jennifer McNeil. Compliance Strategies for Consumer Protection: Australian Competition and Consumer

Commission, Presentation to UNCTED, CIROAP, Asian Conference on Consumer Protection and Competition

Law, Kuala Lumpur, February, 2003

* Ibid
* See article 106 of the South African Consumer Act, supra note 17.

* Consumer Affairs Victoria, Compliance and Enforcement Policy, Guideline Paper No. 01, 2010, available at

WWW,.consumer.vic.gov.au visited on 2 Feb, 2011.
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meets with the criteria set by the OFT to govern the scheme>?, Effectively, trade associations draft
self-regulatory rules aimed at addressing specific consumer concerns, such as the need for pre-
contractual information disclosure, truthful advertising and labelling, and fair contractual terms
and conditions. The code is submitted to the OFT, and in order to secure the OFT’s “seal” of
approval, certain core criteria must be met; for example, membership must include a majority of
the firms in a sector; observation and compliance with the code must be mandated for all
members; code sponsors should have access to adequate funding and resources to accomplish the
objectives of the code, and they must also be able to demonstrate that organizations representing
consumers, as well as enforcement bodies, were consulted throughout the preparation of the

code.”’

In Japan, the Premiums and Representation Act also provides for self-regulation. Its Article 12
states that “[an] entrepreneur or a trade association may, upon obtaining authorization from the
Fair Trade Commission pursuant to the Rules of the Fair Trade Commission, with respect to the
matters relevant to premiums or representations, conclude or establish an agreement or a rule,
aiming at prevention of unjust inducement of customers and securing fair competition. The same

shall apply in the event alterations thereof are attempted”.*®

However, effectiveness or otherwise of adopting and applying facilitation of industrial code of
conduct depends upon the level of development of industries in a country both morally and
economically. In most of the countries with developed competition culture, industrial self-
regulation could be more fruitful enforcement strategy than public enforcement mechanisms
while in countries where there is no or little competition culture, self-regulation might not be
effective. However, the existence of legislative framework empowering an enforcing authority to
facilitate the industrial self-regulation is justifiable as it is more responsive and less costly

enforcement option.

Statutory Guidelines for Alternative Dispute Resolution Mechanisms (ADR)

*® Office of Fair Trading “Consumer Codes Approval Scheme. Core Criteria and Guidance”, OFT 390, March 2008.
7 Ibid
* See Japanese Act Against Unjustifiable Premiums and Misleading Representations, Law No.134 of 1962.
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An effectively designed consumer protection law usually does have statutory guidelines for
alternative dispute resolution mechanisms (ADR) in its enforcement design. The importance of
ADR arises from two dimensions. The first one is reluctance of consumers to enforce their rights
for a Varity of reasons like ignorance of their rights, poverty, and judiciary rigid adherence to
strict legal rules that make it very difficult for consumer to prevail. *°

The other dimension is the importance of ADR over litigation. Unlike litigation, ADR save time
and cost. In addition, voluntary compliance in the case of ADR ends up the dispute more

effectively than formal litigation®.

Coordination and cooperation of consumer protection authority with other organs having
similar objective

Coordination and cooperation of consumer protection and/or competition authority with other
organs having similar objective is crucial for proper implementation of consumer protection by
avoiding conflict of interests between it and the other regulators.*’ As consumer protection
legislations are enforced by both the competition authority or/and the consumer protection
agency and other organs having similar objective, concurrent jurisdiction may result in two or
more agencies wanting to address the same issue or none of the agencies addressing an issue
because each mistakenly believe that the other is pursuing the matter.”> There is, therefore, a risk
of either a duplication of effort or issues falling through the cracks.

Gustavo Adolf, discussing on jurisdictional overlap among regulators and suggesting the possible

way-out said:

While it is clear that there exists the problem of jurisdictional overlap in the issue of the
competency for regulated sectors, the greatest problem is that of inter-institutional collaboration

* Felicia Money. Consumer protection and ADR in Nigeria, (Nigeria: sweet and max, 2006).

“ Ibid

4 David Miller, Competition and Consumer Protection: The Relationship in Practice in Jamaica, 5" IDRC PRE-

INC Forum on Competition and Development, Available at
http://www.competition_and_consumer protection the reletionship_in_practice_in Jamaica Mr David Miller.sflb

.ashx.pdf
“ Ibid
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among officials in public administration who should support one another in the benefit of a
common end”’

Therefore, there should be a legal boundary demarcating the jurisdiction and practical steps to
reduce the likelihood of such occurrences by establishing a line of communication between the
two or more bodies where the work undertaken by each body is discussed so as to take advantage
of any synergies and to reduce overlaps and inefficiencies. This in turn requires maintaining of a
close relationship which involves frequent discussions and collaboration between or among

concerned regulators.

2.3 Common Features and Practices of Effective Institutional Design for Consumer
Protection Law Enforcement
There is no a common model for assessment of effective institutional design for consumer
protection since the design, powers, degree of autonomy, composition and jurisdictional
authority depends on a specific country’s legal, political and institutional framework.**
But there are three different types of general institutional frameworks which are commonly used
by different countries in designing their respective institutional framework for competition
or/and consumer protection authority.*> These are:
I.  Single Authority /Partially Integrated authority model/
II.  Hybrid Authority/Integrated Authority model/

ITII.  Two Separate Institutions/Separate Agency Model/

® Gustavo, Adolf, Institutional Challenges to Competition Policy in Panama, Available at

www.PANAMA_institutional_challenges.pdf last visited on 11 February 2011.

4+ See World Bank, supra note 17
%3 The three types of classification is made by the researcher based on information from sources like: Kati Cseres,

Institutional Design for the Enforcement of Competition Law and Consumer Protection Law,

Amsterdam Centre for Law and Economics, University of Amsterdam, Available at

www.institutionnal design for the enforcement of competition law and consumer law.mht visited

on 23 February 2011, FTC_ International Activities: Competition and Consumer Protection
Authorities Worldwide from http://www.ftc.gov, (Last modified lists on Wednesday 1, 2010), visited

on February 20, 2011, Cornelius Dube supra note 15,
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L. Single Authority /Partially Integrated Model/
The partially integrated model combines the enforcement of competition law and some specific
parts of consumer law related to information, such as rules against deception or misleading
advertising.*® Where a competition law also includes provisions relating to consumer protection
issues (hybrid law) and if a single authority is entrusted to enforce the law, then the system of
such design is called Single Authority System or Partially Integrated Authority Model.*’ In
this case, the main law is the competition law and the main power and function of the authority
are related to competition promotion, but there is inclusion of only few provisions dealing with
consumer protection which are to be enforced by the authority. Zambia (Zambian Competition
Commission), Zimbabwe (Anti-Corrupt and Anti-Monopoly Programme), Tanzania (Fair
Competition Commission), Albania (Competition Law Authority), Algeria (Competition
Council), Egypt (Egyptian Competition Authority), Italy (Autorita Garante della concorrenza e
del Mercado) and Cameroon are some of the countries having hybrid law and single or partially

integrated enforcing agent.

IL. Hybrid Authority/Integrated Authority/
The integrated model represents an agency with a double mission: responsibilities for the
enforcement of both competition law and consumer protection law. Hybrid authority occurs
where there are two different laws on competition and consumer protection in a single or
separate legislation, but the laws are enforced by one authority. This kind of authority usually
contains two divisions within the single authority where one of them deals with competition
issues and the other one deals with consumer protection. One authority may be also designed to
be subordinate to the other depending up country specific design choice.*® Australia (Australian

Competition and Consumer Commission), Ethiopia (Trade Practice and Consumer Protection

46 Kati Cseres, ibid

#7 Cornelius Dube supra note 15 at 7

48 T trend in institutional design seems to be to house the consumer protection agency with the competition
authority. Indeed, there appear to be far more countries housing their competition authorities with their consumer
protection agencies — even though a separate department is created for each agency in most instances, for example
Australia, Barbados, Canada, France, Jamaica, Japan, Malta, Papua New Guinea, Poland, the Republic of Korea, and

the United States, to name a few.
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Authority), Bulgaria (Commission for Trade and Consumer Protection), Denmark (Danish
Competition and Consumer Protection Authority), Barbados (Fair Trading Commission),
Mongolia (Authority for Fair Competition and Consumer Protection), Philippines Bureau of
Trade Regulation and Consumer Protection and Department of Trade and Industry), France
(Directorate-General of Competition, Consumption and the Repression of Fraud), New Zealand
(Commerce Commission), Panama (Authority for Consumer Protection and Competition
Defense), Poland (Office of Competition and Consumer Protection) and Sri Lanka (Consumer

Affairs Authority), are some of the counties following this approach.

III. ~ Two Separate or Independent Authorities/Separate Agency Model/
This occurs where there are two separate authorities for competition and consumer protection
which are institutionally and functionally independent to each other. Competition authority
handles competition issues while consumer protection authority handles consumer interests
including interests under trade practice. Argentina (National Commission for Defense of
Competition for competition promotion and Undersecretary of Consumer Defense for consumer
protection), South Africa (the Competition Commission and the Tribunal for competition Act,
while the National Consumer Commission enforces the Consumer Protection Act), Canada
(Competition Bureau Canada and Competition Tribunal for competition and Office of Consumer
Affairs for consumer protection), Costa Rica (Commission for Promotion of Competition for
competition and Directorate for Consumer Support for consumer protection), Finland (Finish
Competition Authority for competition and Consumer Agency and Ombudsman for consumer

protection) are some of the countries following this system.*"

Factors Determining the Choice of the Designs
There are several factors determining the choice of a particular design over the others. Among

the factors, country size, resources, expertise consideration are basic factors’'. For small

49 Supra note 45
50 Supra note 45
>1 See Cornelius Dube supra note 15, at 8, see also Office of Fair Trading (OFT), Joining Competition and

Consumer, Policy, The OFT’s Approach to Building an Integrated Agency, OFT 1151, UK, December
20009.
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economies, it is normally recommended that hybrid agencies are more appropriate.” Hybrid laws
and agencies also save resources, and are also recommended for poor countries. But the main
disadvantage that can be experienced in operating a hybrid system is an inefficient balance of
focus, skewed towards consumer protection matters.” Because of the nature of consumer related
complaints and the immediate response to resolving such them, too much emphasis has been
placed on those matters. Competition matters are often times, not given level of attention and
dedication that is necessary>*. In addition, absence of perfect or total complementarities between
the competition and consumer protection policies may create difficulties in their implementation

by one agency; conflicts are possible, e.g. price controls.”

Moreover, it is said that enforcement might not be easier where one regulatory authority is in

charge of two policies implying a multiplication of the implementation gaps for the two laws™.

However, for effective enforcement, any type of the design should be supported by strong and
efficient structural and organizational set up. To regulate effectively, the authority must create
institutional frameworks that provide structural, political, and budgetary independence, as well as

sufficient competence and the necessary organizational structure to carry out its functions.

UNCTAD Model Law on Competition advocates that the most efficient type of administrative
authority is one which is a quasi-autonomous or independent body of the Government with
strong judicial and administrative powers for conducting investigations and applying sanctions.”’
In addition, the CUTS Centre on Competition, Investment and Economic Regulation (hereinafter
referred to as ‘CUTS’) has identified independence, human and financial recourses as the most

important factors underpinning the development of successful national competition or/and

52 ibid

53 Gustavo Adolf, supra note 43 at 3

* Ibid

** Supra note 15

*Ibid at 12

37 See Article 8, paragraph 121, UNCTAD Model Law on Competition, United Nations, Geneva, 2000)
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consumer protection institutions.”® Moreover, World Bank recommends that governments need

to ensure the independence of the competition authority™”.

In developed competition culture, a competition authority is expected to be financially and
institutionally independent and accountable to parliament or public of the country even though
some of transitional and emerging countries have been tending to make their competition
authority accountable to government agencies.”” East Asian countries like China, Korea,
Singapore, Indonesia and Japan in a one or another way make their competition authority

1

accountable to their respective executive bodies;®! the same applies to most of the African

countries for example, Tanzania, Zambia, Uganda, E’chiopia62

Though not adequate, there are few studies conducted by Ethiopian writers on some of structural
limitations of competition and consumer protection in Ethiopia.”> All Ethiopian writers in this
area agree that independence, quality of human resources, financial capacity and sufficient

empowerment of the competition (and consumer protection) authority as are very important for

** CUTS, Towards a Healthy Competition Culture, Jaipurs Printers P.Ltd, India, 2005

59 World Bank, Building Institutions for Markets, World Bank Development Report, Oxford University Press
published for the World Bank, 2002, at pages 141-142

60 Maher M, Dabbah. Competition Law and policy of developing countries. Cambridge printing press, 2010

%! Pradeep S. Mehta._Competition Policy in developing countries: An Asia-Pasfic Perspective, bulletin on Asia-

Pasfic perspectives. Bangkok, 2002)

® Abebe A.,Alemu J. and Jambo B.” Competition Scenario in Ethiopia: Consumer Protection Perspective.”CUTS-
CENTER, (August, 2006)

63 See for example, Gebremedhin Brega, supra note 11, Harka Haroye, supra note 10, 62 Fikremarks

Merso, Imiru Tamirat and others, Review of the Legal and Insitutional Framework for
Market Competition in Ethiopia, Private Sector Development Hub of the Addis Ababa
Chamber of Commerce and Sectorial Association, Publication NO.67, 2009 Hailegabriel G.
Feyessa. ”European influence on Ethiopian antitrust regime: A Comparative and Functional Analysis of
Some Problems.” Mizan Law Review. Vol.3, No. 2, PP. 271-287, Sept, 2009), Moges Kibre, Policy-
induced Barriers to Competition in Ethiopia, CUTS International, Jaipur, India, 2008), and Alemayehu

Fentaw. “Some Observations on Ethiopian Unfair Competition Law”. Ethiopian Journal of Legal

Education. Vol.2, No. 1, January, 2009, PP. 50

23



effective enforcement of the law which they consider the then Ethiopian competition commission
(‘Trade Practice Investigation Commission’) was lacked. Among the most recent writers, Harka
has proposed three things (independence, powers and resources) as crucial for a competition
authority to effectively enforce a competition law.** Furthermore, Harka has summarized the
structure of the most independent and the least independent competition or/and consumer

protection authority as follows:

Competition authorities may take one of a number of different structures. The most independent
competition authorities are not only administratively separated from the government but they are
staffed by competition professionals and they do not rely on the government for their budgetary
allocations. On the other hand, the least independent authorities are those which form part of
government ministry and therefore are subject to civil service restrictions on recruitment and on
central budget allocations in their administrative activities®

Summary of Chapter Two

To sum up, Even though there is no uniform enforcement strategies and practices for consumer
protection across the world due to the existence of differences in socio-economic and political
realities among nations of the world, having variety of statutory enforcement options and
remedies, following more of advocacy and preventive approaches than punitive and
interventionist approaches, prioritizing the areas of intervention based on comprehensive study,
flexibility and promotion of self-regulation, coordination and cooperation of enforcing
institutions with other relevant organs having similar objectives are some of common
enforcement strategies which are advocated by many legal scholars as effective strategies for
consumer protection enforcement and, adopted and applied by many countries in their

competition and consumer protection enforcement framework.

Though there are no fixed principles and uniform practices across the world as to the choice for
effective institutional design for consumer protection enforcement, international practices show
that depending up on country specific socio-economic and political realities, common designs

are, partially integrated authority model, integrated authority model and separate authority

% See Harka Haroye, supra note 10, at 45. Harqa is an Ethiopian writer on competition area and former Chairman of
the Ethiopian Trade Practices Investigation Commission.
% Ibid at 46
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model. Each model has its own advantages and disadvantages. However, for effective
enforcement, any types of the designs should be supported by strong and efficient structural and
organizational set up. All the reviewed international and national literatures show that, to
regulate effectively, the competition and/or consumer protection authority must create
institutional frameworks that provide structural, political, and budgetary independence, as well as

sufficient competency and the necessary organizational structure to carry out its functions.

Though few related studies which have been conducted so far in Ethiopia attempted to address
some of the problems pertaining to the enforcement framework of competition policy of the
country in relation to the former proclamation (proc. No.329/2003) which can be claimed to have
served as an input for the amendment of the proclamation and to come up with the new
proclamation (the TPCPP), they fail adequately to address  the problems related to the
enforcement framework for consumer protection in Ethiopia because, in the first place, the
studies have focused on competition than consumer protection. Secondly, the studies have been
more of theoretical than practical. And in fact, there is no study conducted on the enforcement
framework for consumer protection in Ethiopia in relation to the new the proclamation (proc. No.
685/2010). Therefore, this study is aimed at to have a critical analysis of the enforcement
framework of consumer protection in Ethiopia in relation to the new proclamation and can be

served as a stepping stone for further study.
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CHAPTER THREE

2. The enforcement Framework of Consumer protection in Ethiopia

3.1. Institutional Framework

With the enactment of the Trade Practice and Consumer Protection Proclamation No.685/2010
(TPCPP), different organs have been established and entrusted with the powers and duties to
enforce it. These are: The Trade Practice and Consumer Protection Authority (hereinafter called
“authority”), Ministry of Trade (MoT)® and Regional Trade Bureaus (RTBs) and Courts at both

federal and regional levels.

Even though the TPCPP has made lots of improvements on the institutional design of consumer
protection as compared with the former proclamation, there are still some shortfalls which are
capable of posing challenges to effective enforcement of the proclamation. This section of the
paper deals with the structural and functional set up of the enforcing institutions with a view to
show the prospects that are made specially as compared with the former proclamation and
considering the exiting socio-economic and political set up of the country, and to explore the

possible or actual challenges emanating from such design by mainly focusing on the authority.

3.1.1. The Trade Practice and Consumer Protection Authority

3.1.1.1. Structure and composition

The TPCPP has established the Trade Practice and Consumer Protection Authority hereinafter
called “authority” as an autonomous federal organ accountable to the MoT (art.31). The
authority is headed by a Director General to be appointed by the Prime Minister up on
recommendation by the MoT and the authority is to be composed of necessary judges and staff
(art.36). The Authority shall have its head office in Addis Ababa and may establish branch
offices elsewhere as may be necessary (art.32). The proclamation also envisages the

establishment of regional consumer protection judiciary organ (art.39)

66 The former ‘Ministry of Trade and Industry’ is decentgrated into Ministry of Trade and Ministry of Industry and
currently it is the Ministry of Trade which is given mandate in relation to the implementation of the

TPCPP. The similar structural modification holds for states.
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Prospects

The Trade Practice and Consumer Proclamation (TPCPP) has made lots of improvements in
relation to the structural set of the authority as compared with the former proclamation. The
former proclamation has established the then ‘Investigation Commission’ by making it
structurally, financially and functionally dependant on the MoT®. The commission did not have
its own legal personality as it was structured to be a department in the Ministry of Trade =
There was decisional dependency of the former commission on the Ministry of Trade as
penalties and administrative decision must be approved by the MoT before execution by the
MoT.” In addition, the commission gets a secretarial service from the department of MoT.
Moreover, the former proclamation does not provide for the authority to have branches in

regional states.

Challenges
Despite some progresses that have been made under the TPCPP as to the structural set up of the
authority as compared with the former proclamation, there are at least two major shortfalls which

might pose threat to effective enforcement of consumer protection.

The first one is the issue of composition. The TPCPP has established the authority headed by a
Director General and necessary judges and staff without specifying the number of the staff
members and without providing for representation of stakeholders especially, from the private
sector and consumers in the authority.” In this regard, it is plausible to say that the former

proclamation, though not practically implemented accordingly, was better than the new

57 See article 15:2 and 12 of Trade Practice and Proclamation, Proc. No.329, 2003, Federal Negarit Gazeta, 16th

year No.49, and article 31 of the TPCPP. As we can infer from these provisions, the former
proclamation has established the commission as a mere agent of the MTI whereas the new
proclamation has stablished the “authority”, though structurally accountable to the MoT,
operationally and financially independent from the MTI (MoT).

68 jhid

62 See articles 15:2 and 16 ibid

70 There is no a single provision dealing with the representation of the stakeholders in the TPCPP.
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proclamation.”' This can be taken as a defect at least for two main reasons. Firstly, competition
and consumer protection in a market economy are not government matters alone; rather, great
interests of business communities and consumers are involved. The role of the government in
this case should be facilitation of the market with some prudent interventions when the market
fails rather than taking the whole business in to the hands of the government’>, The great
challenges in this regard are inevitable especially, primarily, to the private sectors and in fact,
ultimately, to the consumers in Ethiopia because there is the dominance of public sectors and
party affiliated enterprises in the economy of the country, and the fact that the new proclamation

9973

starting from its “objectives”” to the enforcement design focuses on consumer protection than

71 See article 13:1 which provides for the representation of private organs, governments and consumers
association. However, practically, all the members of the former commission were from high ranking
government officials (interviews with the former officials of the commission)

72A1l interviewees from Addis Abeba Chamber of Commerce and Sectorial Association, Ethiopia Chamber of
Commerce and Sectorial Association, and Ethiopian Consumers Association believe in the
representation of the private sectors and consumers. See also Industrial Development Strategy of
Ethiopia prepared in 1994. One of the seven core principles of the working policy of Ethiopia,
“Agricultural Development Led-industrialization” (ADLI), is making private sector as engine of the
economy.

73 Article 3 of the new proclamation states the objective of the proclamation as follows:

Article 3 OBJECTIVES

This Proclamation has the objectives of:

1/ protecting consumers rights and benefits;

2/ ensuring the suitableness of the supply of goods
and services to human health and safety and

installing a system of follow up;

3/ ensuring that manufacturers, importers, service
dispensers and persons engaged in
commercial activities in general carry on

their activities in a responsible way;
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competition promotion which in effect may affect the long term consumer benefit from well

functioning competitive market.

One of the high ranking experts in the Addis Ababa Chamber of Commerce and Sectorial
Association (AACCSA) has said:

The problem lies with the economic structure of the country... the question should be ‘who
owns the economy?’...there is no playing field for private sector in our country. Large and
medium scale economy is controlled by either public sector or political party (EPDRF)
affiliated enterprises...74

One of the legal experts in Addis Ababa University Faculty of Law has also said that the most
important cases at least for private sector representation in the authority in Ethiopia is the fact that
there is no clear demarcation between government and political party on one hand, and the fact that
political party (EPRDF) is a trader and dominating the private sector. He said that unless the private
sector puts its influences in the decision making process of the authority, government may use the

authority as an instrument for facilitation of its political programme than market compti:tition.75

4/ preventing and eliminating trade practices that
damage the interests and goodwill of

business persons;

5/ accelerating economic development

When we see the above provisions there is no even a single provision dealing with the objective of competition
promotion. Sub articles 1, 2 and 3 are talking about consumer protection and sub article 4 is talking about unfair
competition which focuses on business-to-business relationships and sub article 5 is talking about development goal

which recognizes the development goal of the country.

™ Interview with a high ranking expert in AACCSA who was not consented to the disclosure of his name and
identity, on May 2, 2011.
7S Interview with a legal expert in Addis Ababa University Law School on May 6, 2011
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In addition, the legal advisor of the Ethiopian Chamber of Commerce and Sectorial Association
(ECCSA) has said that private sector representation in the authority would encourage voluntary
compliance by the business persons to consumers’ protection regulations because it makes business

; i . P o1 76
community own the issues of consumer protection and to start to care about social interest™.

Moreover, most of the respondents from the private sector and consumers’ protection Association

replied that their exclusion is capable of affecting their interest in the economy.”’

On the other hand, Biru Olbamo, the former Secretary of the Trade Practice Investigation
Commission and present Temporary Expert of the Trade Practice and Consumer Protection
Authority, has said that though there is no explicit provision as to the representation of private
sectors and consumers in the authority, the government will take such representation in to
consideration while practically structuring the authority as long as there is no prohibition in the
proclamation of such representation. Another respondent from legal department of the MoT has
also stated that the exclusion of the aforementioned members from the authority by itself may not
be as such a problem rather what matters most, in his view, is the fact that verdicts are given in

accordance with the law.

However, there is no guarantee as to the practicability or otherwise of the representation of the
private sectors and consumers in the authority because both recommending and appointing power of
the members of the authority resides in the hands of the political wings of the government as we
will see below, and the fact that all members of the former commission were from the government
even while the legal provision of the former proclamation provided for representation of private
sector and consumers® association.”® So, having no legal provision as to such representation may

worsen the issue by giving total discretion to the appointing body.

In addition, since the ultimate goal of competition and consumer protection as, described under

‘conceptual framework’ in chapter one of the paper, is ensuring consumer welfare and economic

76 Interview with a legal advisor of ECCSA on May 10, 2011
77 Interviews with consumers and business persons in Addis Ababa, Oromia Regional State and SNNPR.

78 See supra, note, 70

30




development and this goal can be achieved more when stakeholders are allowed to have a say in the
formulation and enforcement of competition and consumer protection law, there should be a legal
framework for mandatory representation of the stake holders, specially, private sector and

consumers association in the authority.

Moreover, cross-country experiences show that though there are some countries which do not
provide for the detail of the representation of the stakeholders in their competition or/and consumer
protection law, there are some countries which are more relevant to Ethiopia especially from

developing countries which provide the details of such representation in their legal framework.

Malawi”, Egyptgo, Zambia and South Africa are some of the examples of the African countries
which have detail legal framework dealing with the representation of various stakeholders in their
competition or/and consumer protection authority. The important case for developing countries for
pre-determination as to the memberships of the stakeholders in their competition or/consumer
protection authority could be the fact of political domination of the economy of the countries and
fear of imprudent or unnecessary interventions of government in the economy. Denmark,
Switzerland and Swaziland are also countries whose competition laws do have legal provisions

dealing with mandatory representation of the stakeholders in their competition authority.*’

79See CUTS, 2007, From the Bottom Up Available at www.cuts international.org Visited on April 4, 2011.

Competition law of Malawi provides for the representation of Malawi Confederation of Chamber of
Commerce and Industry, The Law Society of Malawi, Economic Society of Malawi, Trade Union of
Malawi, Women's’ Association of Malawi and Civil Society of Malawi in the Malawi’s Competition
Authority.

80 See article 13 of the Egyptian Consumer Protection Law, Enacted by Law NO. 67, 2006. This provision provides
for the representation from General Association of Chamber of Commerce, Association of Egyptian
Industry, The Special Union of Associations for Consumer Protection and Central Consumers and
Cooperative Association in Egyptian Consumer Authority.

81 See Fikremarkos Merso, Imiru Tamirat and Others, supra note 61 at 94
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Secondly, failure to specify the minimum number of staff members and the working condition (i.e..
whether full time or par time base) of the members which was the practical problem during the

previous commission.*

Most of the reviewed countries do have a legal framework as to the minimum number of the
members of their respective competition or /and consumer protection authority. In Singapore, the
competition authority is composed of one chairman and commission members between two and
sixteen appointed by the Ministry of Trade and Industry (see article 21 of Singapore competition
Act). In Japan, competition is composed of one chairman and four commissioners which are
appointed by Japanese Prime Ministry with the consent of both Houses of Diet (see article 29 of
Japanese Fair Trade Act). In china, the fair Trade commission consists of nine fulltime
commissioners (See article 25 of Chinese Fair Trade Act). In Indonesia, the competition authority is
composed of a chairman and seven member appointed and terminated by president with the consent
of House of peoples representatives (HPR) (See article 31 of prohibition Against Monopolistic
practice and Unfair business competition). Korean competition authority (Korean Fair Trade
Commission) is composed of nine standing commissioners including a chairman, a vise-chairman

and four commissioners as non-standing members.

In addition, COMESA Competition Regulation provides for composition of the Competition
Commission of it to contain a minimum of nine (9) and maximum of thirteen (13) commissioners

appointed by the Council on the recommendation of the Secretary-General.®

The former Ethiopian proclamation did not specify the minimum number of members of the then
commission and working condition. Accordingly, there were five commissioners as can be seen

from the table below:

82 See articles 36 in cumulating with article 38 of the TPCPP. Except for the adjudicative tribunal which the
proclamation requires to have one presiding judge and two other judges there is no legal provision
providing for the number of the members of the authority nor is there a provision for working
conditions of the members.

83 See article 13 of COMESA Competition Regulations, December, 2004
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Table 1 The Number of Members and Working Conditions of the Former Investigation Commission of Ethiopia

Number of | Permanent places of the Commissioners at the time of the Working ~ Condition  of  the
Commissioners | formation or functioning of the Commission commissioners in the commission
One The Director of Federal Cooperative Commission (The part-timer
Commissioner)
one The Ministry of Justice (The Minister) part-timer
One Prime Minister (PM) Office (Economic Advisor of the part-timer
PM
One The Quality and Standard Authority of Ethiopia (The part-timer
Director General).
one National Bank of Ethiopia (The Governor) part-timer

Sources: table prepared based on the interviews of the former commissioners of the commission

As we can see from the above table, there were only five members in the commission and all of
them were part-timers having a permanent duty in other places which said to have created big
challenges to the commission. Birru Oblamo has said that the fact of the former commission was
dominated by offline works (adjudication of complains submitted to it than engaging in field
works) was due to lack of enough manpower and all the commissioners were part-timers having
permanent duties elsewhere. Harka Haroye (the chairman of the former commission) has also
said, “In spite of the Commission’s power of investigation, only hearings have been conducted
so far.”™ In fact, most of the cases decided by the commission were unfair competition cases

submitted by aggrieved traders than competition cases.®
The challenges faced by the former commission in this regard can also be seen from the Four

Years Performance Report prepared by the Commission (for period of 2004-2008) on
24/09/2008 bellow:

Table 2 Four Years Performance Report of the Former Commission (2004-2008)

84 see Harka Haroye, supra note 10 at 49

8 Ibid , see also Fikremarkos Merso, Imiru Tamirat and Others, supra note 61, at 85
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No. of cases decided 25
No. of cases under preliminary decisions 11
No. of cases withdrawn 12
No. of cases to be decided in the near future 4
No. of cases to be heard 17
No. of cases in which it is impossible to find the 2
parties. Total 71

Source: Table prepared based of the data from the Four Years Performance Report of the Ethiopian Trade Practice
Investigation Commission that was prepared on 24 September 2008 (2004-2008) which is annexed at the
end of the paper

As we can see from table 2, the commission has decided only 25 cases out of the 71 cases
presented before it within four years. This shows that the commission on an average can dispose
only 6.25 cases per a year which is, on its face, much lower than even an ordinary court which is
bound to follow rigorous legal procedures. The report attributes this underperformance, among
other things, to the problem of lack of enough human resources and the fact that members of the

commission work on part-time bases.

So, these challenges could remain to be the main challenges unless the law comes up with a
mandatory provision providing for the minimum number and working conditions of members of

the authority which the new proclamation has lacked.

The second major shortfall as to the structural set up of the authority is the issue of

independence.

Even though the TPCPP of Ethiopia has legally established the authority as independent having
its own legal personality and budget, there are at least three issues that are capable of affecting
the independency of the authority. These are:

% Accountability to the MoT

% The fact that members of the authority are selected and appointed by political wings of

the government

R

<+ Application of civil service laws to govern judges of the authority
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In a developed competition culture, a competition authority, which sometimes also could be
consumer protection authority, is expected to be financially, institutionally and operationally
independent and accountable to parliament or public of a country though there are also countries,
especially from developing, transitional and emerging countries which tend to make their

competition authority accountable to executive agencies.*®

The Chinese competition authority (locally called “Fair Trade commission) is accountable to
executive body even though the commission has full independent power in decision making (see
circle 26 and 28 of the Chinese fair Trade Act). Japan competition Authority (locally called
“Japanese Fair Trade Commission™) is institutionally (administratively) attached to office of the
prime ministry but performs it authority independently (see art 27 and 28 of Japan Anti-Monopoly
Act) and the similar holds for Singapore, Korea and Indonesia. While UK, Canada, Australia and
South Africa are some of countries which have a legally independent competition or/and Consumer
protection authority from ministerial hierarchy®’

Even though, in fact arguably®®, the MTI (MoT) is claimed to be a more relevant organ that has
vested interest in trade related issues and more qualified sector to evaluate the performance of the
authority through performance reports justify the structural accountability of the authority to the
MoT,¥ such accountability is capable of influencing the decision of the authority specially in cases
where the MoT might become a plaintiff because the proclamation gives power to the MoT to

conduct investigation and to institute action against the violation of the proclamation (see Art. 42

8see Meher, M., supranote 58 at 19

87 Ibid

88 While conducting this paper, lack of knowledge of respondents from the MoT about the concept of
competition and consumer protection was one of the big challenges faced by the researcher

89 Interview with the representative of Legal Department of the MoT on May 6, 2011. The representative
argued that Ministry of Trade to be the only relevant organ in Ethiopia which has mandate in trade

related issues and to evaluate the performance of the competition authority.
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and 41:3 respectively)go, and in fact, the ministry had been acted as plaintiff in some cases

; ST -
entertained by the former commission’.

In addition, even though the law is silent on who selects and recommends the judges of the
adjudicatory tribunal to be established under the authority being appointed by the Prime Minister, it
is the MoT that recommends the Director General to be appointed by the Prime Minister’® which
directly or indirectly affects the independence of the authority, particularly, in relation to personal
independence of the members because the independence of the competition or/and authority will
not be complete by merely giving institutional independence to such an authority. Indeed, full
institutional independence will be ineffective if the head of the authority, members of top
management and the decision-making body do not make use of such institutional independence or
when making such use they are influenced by political considerations or individual interests.”
Thus, even though the competition authority may on the surface seem to enjoy full institutional
independence, such independence will be jeopardized if it is not associated with ‘Personal
Independence’.’ ‘Personal Independence’ refers to the freedom of the members of the decision
making body of the competition authority to decide cases merely on the merit (i.e. based on the law
and the facts of the case) and not being influenced by political considerations or their individual

interests which are inevitable in the context of Ethiopian socio-political set up.

% Trade Practice and Consumer Protection proclamation, Proc. No. 685, 2010, Federal Negarit Gazeta, 16" Year
No. 49

?'One of the members of the former commission said, “except for cases of unfair trade practices, all other cases have
been brought to the commission by the Ministry of Trade and Industry...” In fact the researcher has seen three cases
where the MTI has acted as a plaintiff (I.e. MTI vs. Ato Abdulsemed Takele, File No. TPIC/1.2.64, 2008 MTI vs.
Kalid Abduraman and MTI vs. Siyoum Kebede File No. T.P.1.C/1.2.65, 2008)

%2 See articles 37 in copulation with article 38 of the TPCPP

93 Yassmin Afifi, Independence of the Egyptian Competition Authority: Assessment and Recommendations,
Available at www.Pub6912%GARJou_%20ECA%20Yaif.pdf visited on February 2,2011

% Though Fikremarkos Merso, Imiru Tamirat and Others, supra note 61, pp. 89-96 have identified
institutional autonomy in terms of structural autonomy, operational autonomy and budgetary
autonomy, personal autonomy of the members of the authority is very crucial while we are talking

aboutindependency of the authority because it has an implication on the institutional independency.
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Moreover, failure to provide for the type of power relationship between the adjudicatory tribunals
of the authority and the Director General coupled with making judges of the tribunals be governed
by the civil service laws where the servants are duty bound to follow government policy and by its
nature there exists superior-subordinate relationship which may arguably” affect the decisional

independency of the tribunal.”®

3.1.1.2. Powers and Duties of the Authority
Prospects
The new Trade Practice and Consumer Protection Proclamation (TPCPP) gives both adjudicatory
and administrative powers to the authority and gives investigative power which were under the
previous proclamation housed in the then investigation commission to Ministry of Trade (MoT)”".
In the case of the former commission, there was Fusion of adjudicatory and investigatory power.
This can be seen from article 15(1) (a) and article 15(1) (g) the former proclamation where the first
sub-article talks about commissions’ power to investigate complaints submitted to it and the second
one talks about the commission’s power to adjudicate over the matter submitted to it. So, there was
fusion of adjudicatory and investigative power (Function) into one organ which is not only
undesirable because it gives the same organ power to judge on a matter that it has investigated98
which is unjust but also it creates the problem on overall institutional integrity of the commission as
long as the ultimate power of approval or disproval of the administrative or/and adjudicatory
decision of the commission resides in the MTI. Fikremarkos, Imiru and Others have discussed the

problems that might emanate from such fusion as follows:

Leaving alone the details, we want to remark that the two tasks are without doubt distinctively
different types of tasks. They even require different sets of procedures, and also give us the
opportunity for the gradual development of specialized expertise in the two fields. Accordingly,

% One may argue alleging that the fact of making judges of the authority be subjected to federal civil servants

law is jusfiable as long the judges are not judiciary rather they are administrative within the tribunal,
9 See article 61: 5 of Federal Civil Servants Proclamation of Ethiopia Proc. No. 515, 2007, Federal Negarit
Gazeta, 13th Year No.15

%7 See articles 34 and 35 of the TPCPP

8 Fikremarkos Merso, Imiru Tamirat, and others, supra note 61, at 82
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the longer the states of such consolidation of function, the more chances are lost in boosting
specialization of functions, and through it, an enhanced capacity to with competition cases...”

As it can be seen from the above assertion, housing both powers in a one organ might pose a
problem in implementation under the exiting context of Ethiopian where we cannot find enough
experts in both fields. And in fact, in practice, the former commission, except for the
adjudication, did not engaged in any investigation activity.'® The new proclamation has
addressed these problems (i.e. the problems that could have been emanated from the fusion of
both investigative and adjudicative powers in the single authority) thereby dividing the labor

between two organs (i.e. investigative power to MoT and adjudicative power to the authority).

In addition, the new proclamation has made some progress in terms of sufficiently empowering
the authority so that the authority could have variety of the enforcement options as are discussed
in the preceding chapter. The proclamation extensively lists the administrative powers and duties

of the authority under article 34 and judiciary powers and duties under article 35 as follows:

Article 34 Powers and Duties of the ‘Authority
The Authority shall have the following powers and duties:
1. Takes appropriate measures to increase market transparency;
2. Takes appropriate measures to develop public awareness on the provisions of this
proclamation and implementation;
3. Receives and decides on merger notifications;
4. Makes study and research in connection with commercial competition and consumer
interests and rights;
5. Regularly announces to consumers goods banned by government or internationally from
being consumed or sold;
6. Organizes various education and training fora and provides education and training in
order to enhance the awareness of consumers;
7. Ban advertisements of goods and services which are inconsistent with health and safety

requirements or with this Proclamation when it is aware of them by itself or when it is

99 Ibid at 83

100 See Supra note 82
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reported to it by any person, and order the issuance of announcements of corrections for
such advertisements, in the methods the advertisements were made at the expense of the
person in whose interest they were made;

8. ensure that the interests of consumers have got proper attention;

9. Protect consumers from unfair activities of business persons and from unfair prices of
goods and services aimed at obtaining unjustifiable profit;

10. take administrative and civil measures against business persons or other persons on
violation of this Proclamation;

11. give necessary advice and support to branch offices to be established;

12. establish relationship and cooperation with national, continental and international bodies
having similar objectives;

13. Own property, enter into contracts, sue and be sued in its own name;

14. perform such other duties as may be defined by law and undertake other necessary for the
attainment of its objectives;

15. Determine the employment, administration and dismissal of the staff of the authority in
accordance with federal civil servants Proclamation.

16. Initiate policy issues, participate on policy and strategy drafting undertakings by other

organs of government.

Article 35 Judicial Power and Duties of Authority
1. The Authority, based on applications submitted to it on violations of this Proclamation,
adjudicates, impose administrative and civil sanctions, and gets complainants
compensated for damages they sustained.
2. Without limiting the generality of sub article (1) of this Article, the Authority shall have
the following judicial powers and duties:

a. conduct adjudication on acts of violation prohibited under this Proclamation and
provisions stated in other laws which have relevance to the case or regulations or
public notices issued to implement this Proclamation and where the acts are
committed fo take correctional or other appropriate administrative or civil

measures;
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b. Commission any person for the submission of information and documents that are
necessary to conduct its adjudicative duty;

c¢. Summon witnesses to appear and testify before the adjudicative tribunal;

d. Take affidavits or verifications and makes examinations accordingly;

e. Execute civil or administrative decisions it passes and order police or any
appropriate organ for their execution.

3. The Authority may take the following administrative and civil measures as it finds
appropriate, against any person who violated the provisions of this Proclamation or
regulations or public notices issued to implement this Proclamation:

a) Order the discontinuation or injunction of the act pronounced inappropriate;

b) Order the payment of compensation to the person affected by the act including
taking any other appropriate measure that enables to reinstate the victims
competitive position;

¢) Suspend or cancel business licenses;

d) Order the payments of compensation to consumers for damages they have
sustained;

e) Order the seizure and/ or selling of goods.

As we can see from the above provisions, the new proclamation gives administrative, adjudicatory
and advocacy powers to the authority. Most of the administrative powers and duties are connected
with consumer protection (see for example article 34(4), (5), (7), and (9)), taking measures against
its violation (article34 (10) and article35 (3) (c) and institutional administration (see article 34(11-
15).

Advocacy is another most important duty of the authority under the above provisions of the
proclamation. It is a new innovation of the new proclamation which was not included in the former

proclamation (see article 34 (1), (2), (6), (16)). Competition advocacy has been defined as:

... those activities conducted by the competition (or/and) authority related to the promotion of a

competitive environment for economic activities by means of non-enforcement mechanisms, mainly

40



through its relationships with other governmental entities and by increasing public awareness of the

benefits of competition.m]

Advocacy acts as complimentary to law enforcement activities of the competition authority and
help in creating public awareness and influence government policies so as to make them

competition-friendly.

The new proclamation has also made some improvements in terms of adjudicatory power of the
authority. It gives the authority power to adjudicate over civil and administrative matters and
mandates criminal matters to ordinary courts which under the former proclamation were
adjudicated by the then investigating commission. This can be taken as a progress because though
there are some countries in the world which give power to a competition or/and consumer
protection authority to adjudicate over criminal matters in the form of fine along with
administrative and civil measures, under the existing Ethiopian set up, it is difficult to find
professionals in both competition/consumer protection and criminal matters which requires an

integrated knowledge in law and economics at least.

In addition, Ato Anteneh Mengistu, the Legal Departm;?nt Directorate Director of the MoT has said
that prohibiting the authority from entertaining criminal matters is necessitated because it was

believed to be unfair to interfere the role of ordinary courts.'%?

Moreover, the proclamation gives a wide discretion to the authority under article 35(3) which
empower the authority to have variety of the enforcement options with a great flexibility as we have
seen in part two under “common features of effective enforcement design of consumer protection

9%

law™,

101 Jaju Kanjo, Recent Development of Consumer Laws in Korea, , APEC Information Paper No.6, Korea,
may, 2005)

102 Interview with Ato Anteneh Mengistu, representative from legal department of the Ministry of Trade on 16
April 2010
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Challenges

Though provisions of the above articles are capable of empowering the authority to enforce the
proclamation effectively and flexibly, there are some defects which might affect or hinder effective
enforcement. When someone critically observes the whole provisions under the above articles, it
appears that the legislator has totally sided to consumers and adopted a punitive policy towards
business communities because the substantial issues under these provisions fall either empowering
the authority to protect consumers through awareness creation and otherwise, or protecting
consumers by taking measures or action against the business communities for the violation of the
proclamation, (usually punitive, because it doesn’t specifically imposes duty on the authority to
create awareness in business communities nor it does impose duties to facilitate voluntary
compliance in businesses).103 This can be taken as a great potential challenge to effective
enforcement of consumer protection because by focusing only on the consumers, it is impossible or
at least difficult to bring about long term consumer welfare.104 It is like trying to solve a two-sided
problem from one direction. The recent crisis which have been occurred pursuant to the recent price
cap as are discussed in subsequent part are, among other factors, strongly attributable to the MoT’s
aggressive measures it has taken against business communities without taking their interests into
account with a view to protect consumers which in effect have adversely affected or been affecting

the consumers could be one evidence for this.

103 Dr. Fikremarkos Merso Lecturer of Law in Addis Ababa University Law School has said, “The new
proclamation appears as if it was consumer protection law than competition law...” (Emphasis
added). See also the whole provisions of articles 34 and 35, supra note 14 with objectives of the

proclamation under art. 3
104 . i ) )
Interview with the representative of Private Sector Development Hub (PSD) of the AACCSA, see also Seid

Hessen, The Futility and Damaging Effects of Ethiopian Price Caps Available at www.ethiopia.org visited on 8
May, 2011
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3.1.1.3. Qualification
Prospects
The TPCPP provides for general qualification requirements for judges of the authority under
article 38:2 as follows: “The judges shall have the necessary professional qualification,

educational background and experience needed for the post”™

This provision sets general qualification requirements without specifying in which specific field

of study the qualification requirement is needed.

In some jurisdiction, competition or/and consumer protection law provides general guidelines as
to the qualification of the members of authority with a different degree of generality while some
other countries provide for detail provisions requiring the specific fields of specialization. This
variation occurs may be due to variation in socio-economic and political se up of countries, and
institutional design of the competition or/and consumer protection authority. So, the
effectiveness or otherwise of such frameworks highly dependent up on the extent to which how
such realities have been taken into consideration while the laws are made. For example, there
would be no problem if a country having integrated programmes of law and economic in its
educational curriculum of higher education institutions provide only for the specific qualification
requirements of members of their competition or/and consumer protection authority as the
country could get enough manpower for each specific position which might not be a case for a

country which lacks it.

In Ethiopia, where there is no enough manpower, providing for only general qualification

requirements could be justifiable for its flexibility.

Challenges

The proclamation, while providing only for general qualification requirements, at the same time
under article 40 provides for the civil and criminal procedural laws of Ethiopia to be applied by
the authority in conducting adjudication which needs qualification in law which might pose
threat to effective enforcement as long as the country does not enough legal professionals having

capacity to adjudicate over competition and consumer protection cases.
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In addition, the proclamation also doesn’t provide for the qualification requirements to other staff
members including the Director General while the authority is entrusted with both administrative
and adjudicatory powers. This may lead someone to ask questions like, is the main purpose for
the establishment of the authority adjudication? Or, are other staff members of the authority

established to play a supportive role only?

When we see the essence of establishment of a competition or/and consumer agency, the main
roles of the agency (authority) are more of preventive, educative (advocacy) and administrative
than adjudicatory because the later normally can be gotten from ordinary courts justifying the

need for enough qualification requirements to the enforcing body.'*®

It is also difficult to conclude that the “staff” under the proclamation plays supportive roles only

as long as the proclamation provides for administrative duties of the authority.

3.1.2. The Ministry of Trade and Regional Trade Bureaus
The Ministry of Trade (MoT) and Regional Trade Bureaus (RTBs) are the most important organs
in connection with the implementation of consumer protection under the Trade Practice and
Consumer Protection Proclamation No. 685/2010. According to article 44 (5), MoT and RTBs
shall have power to implement provisions of ‘Part Three’ of the proclamation which deal with
consumer protection except some provisions of this part which are incumbent upon the authority.
The law mandates the consumer protection part predominantly to these organs mainly because
the consumer protection matters generally and ‘Part Three’ in particularly are regulations or
prescriptions  which need interventions of government in the economy/marker in favor of the
consumers where the market fails through these sectoral regulators'®®, and the fact that the MoT
and RTBs are more relevant government sectors (regulators) over the issues connected with trade

in federal and regional governments respectively.

1% One of the legal experts in legal department of the MoT has said, “Normally, the main task of competition and
consumer authority should be administrative than adjudicatory”, Emphasis added.
106 See display prices of goods and services, labels of goods, issuing receipts and keeping pad self disclosure,

and others under part three of the proclamation are regulatory requirements.
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This can also be seen from the present Ministry of Trade establishment proclamation No.
691/2010 which defines the powers and duties of executive organs of FDRE government. '’
Article 21 of the proclamation No. 691/2010 provides that the Ministry of Trade has power to
promote the expansion of domestic trade and take appropriate measures to maintain lawful trade

practices.

In addition, Ministry of Trade (MoT) has duty to conduct investigation in connection with the
implementation of the proclamation (art. 42), power to issue regulation, directive and public
notices for the implementation of the proclamation (Art. 55), power to recommend or nominate

18 judges of the authority, and has power to

the Director General of the authority and arguably
determine and apply price regulation and distribution of basic goods and services upon the

approval of Council of Ministers (art. 46 and 47 respectively).

Regional Trade Bureaus (RTBs), on its sphere, are also given power to investigate with
implementation of the proclamation (art.42), duty to inspect any acts of hoarding or diverting of
goods and to ban the distribution of goods and services that do not fulfill the standard of health
and safety (art.44)

The Ministry of Trade (MoT) and Regional Trade Bureaus (RTBs) are given power to conduct
investigation in connection with implementation of the proclamation and power to regulate
distribution of basic goods and services (art. 44). The MoT has also power to issue public notice

and directive for the implementation of the proclamation and regulation to be issued by the

107 See The Definition of Powers and Duties of the Executive Organs of the FDRE Proclamation, Proc. No. 691,
2010, Federal Negarit Gazeta, 17" Year No. 1

108 Article 38 (1) says, “Each division of the adjudicative tribunal shall have one presiding and two other
judges to be appointed by the Prime Minister.” But this article does not address the question ‘who
nominates the judges to be appointed then?” But it is plausible to argue that the MoT should be the
one because for one hand, it is the MoT that is claimed to be a more relevant ministry to trade/market
related issues (see also article 21 supra note 103); on the other hand, it the MoT that is given the
power to recommend the director general of the authority which allow us to bring “stronger reason”

argument.
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council of ministers respectively (art.55). The MoT, when it appears necessary, submits to the
Council of Ministers its study on basic goods and services that shall be subject to price regulation

for approval (art.46).

Generally, one of the most important aspects of the new proclamation in this regard is its
recognition of the power of regional states over consumer protection matters, in fact, with big

ambiguity and absurdity as it is discussed subsequently.

Challenges

Even though bringing the Regional Trade Bureaus (RTBs) in to picture in relation to the
implementation of consumer protection in some areas under the proclamation can be taken as a
progress at least as compared with the former proclamation, it does not however “empower”' %
the RTBs sufficiently so as to effectively enforce the consumer protection in their respective
spheres. For example the proclamation doesn’t give power to the regional concerned bodies to
regulate prices of basic goods and services. Leaving aside the usual questions as to the types of
power relationships exist between the federal government and regional governments under the
law and practice of Ethiopia for further or other study,''” the researcher wants to focus on what
will be the effect of denying such power on effective enforcement of consumer protection. The
MoT under articles 46 and 47 respectively is given power to regulate prices of basic goods and
services, and distribution of basic goods as follows:

Article 46 Regulating Prices Basic Goods and Services

109 The researcher is in doubt as to whether parliament of the federal government of Ethiopia has power to
“empower” the regional trade bureaus of the regional government not

110 Questions like, is the relationship between the federal government and regional governments in Ethiopia
horizontal or vertical? Whether the federal government can play supervisory role over the regional
governments?, Whether the federal law making body can confer or deny to confer or impose duties on
the regional executive bodies in relation to enforcement of the federal laws? Whether or not of
consumer protection is a federal matter or the state matter?, and the like questions are the questions
which need to conduct study on “Ethiopian Federalism: The Law and Practice” which should be

answered by another study
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The Ministry, when deemed necessary, submits to the Council of Ministers its study on basic
goods and services that shall be subject to price regulation and upon approval publish their list

and prices in public notices.

Article 47 Distribution of Basic Goods

The Ministry in consultation with other concerned government organs may determine the
conditions of distribution, sale and movement of basic goods and services and, as may be

necessary, order the business person to replenish the stock of the same.

As we can see from the above two provisions, regulating prices of basic goods and services, and
distribution of basic goods provided to fall under the MoT without recognizing the same power
of the RTBs. This may pose threat to the effective enforcement of the proclamation for at least

two reasons.

Firstly giving such power to MoT alone affects the effectiveness of determination and
application of such regulation. As we can see from article 46 above, the MoT has to conduct
study on basic goods and services before determination of price caps of such goods and services
up on approval by the Council of Miniters. In conducting the study, the issues like: basic ness or
otherwise of goods and services, cost of production, level of supply, cost of the enforcement and
etc on their face appear to be the most important factors which seem be more effective if they are
conducted by the relevant regional organs than MoT because the regional organs are more
relevant or more near to know whether certain goods and services are basic or not depending up
on the existing realities in their respective regions of Ethiopia.m For example, “kocho” may be
baéic to SNNPR than “Injera” which could be basic to Amhara or Tigrai regions or other regions.
In addition, prices may also differ depending up on different factors which are not spatially

distributed throughout all regions. Moreover, Ethiopian markets are predominantly disintegrated

" Article 2(1) of the TPCPP defines basic goods and services to mean goods or services related to the daily need of

consumers, the shortage of which in the market may lead to unfair trade practice. From this definition, we can see

that there are no objective criteria to determine a certain good or service basic or not.
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due to different factors which make the determination difficult to the MoT in terms cost of

determination and uniformity.

However, while conducting the study, the researcher has seen some regions and town
administrations determining and applying their own price regulations on some of the consumer
goods. For example Arbaminch Town Trade bureau and Hosana Town Trade Bureau of the
SNNPR has been set prices for some fruits deviating from the price caps determined by MoT.'2
Ato Yohannes Mima from SNNPR Trade Bureau Trade Practice Investigation and Research
Department also said, “Minstry of Trade fixes the prices of some of the basic goods taking into
consideration the market situation Addis Ababa which is the central market of the country and
gives us the price caps thus determined by the Ministry. Then, we re-determine the prices set
accordingly by taking different factors like, cost of transportation and other costs into account
and apply them accordingly...” (Emphasis added). He also added, “Even we have also power (o
regulate the prices of some other basic goods and services which are not subjected to such

regulation by the Ministry.”

But the most question here is that whether RTBs do have their own consumer protection laws or
they are enforcing the federal law (the Trade Practice and Consumer Protection Proclamation
685/2010)? If they are enforcing the federal law, (the TPCPP), yet the proclamation does not
give power to RTBs to regulate prices of basic goods and services. Then, where does the power
of the regional states in this respect emanated from? In fact, presently there is no any regional
state in Ethiopia which has its own law on consumer protection.

113

Secondly, and in fact arguably, ° the issue of price regulation is not competition matter rather it

is regulation or more of consumer protection and the issue of consumer protection is not under

1120bservations made by the researcher in Hosana Town in SNNPR on March 31, 2011 for example, the price
of one kilogram banana set to be 3 birr against 5 birr as set by the MoT and interview with Ato
Yohannes Mima from SNNPR Trade Bureau Trade Practice Investigation and Research Department on 1
May 2011.
"3 It might be a bit arguable issue because commercial matter under the FDRE constitution is classified under the

federal matter and the fact that the consumer issues we are raising here are related to market practices.
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exclusive jurisdictions of federal government under FDRE constitution'* which justifies the
need to confer the power of price regulation to the regional relevant bodies (in other words the
regional trade bureau should have been given power to make study on price regulation of basic
goods and services in the region and to submit its study to regional state administration which is

the right counter part of the council of ministers).

3.1.3. Court
The TPCPP gives courts first instance jurisdiction over criminal matters and appellate

jurisdiction over the decision of the authority. Article 53 reads:

53. APPEAL
Any person aggrieved by adjudicative decision of the Authority may appeal to the Federal Hi gh
Court within sixty days from the date of the decision of the Authority

The proclamation also envisages the establishment of regional judiciary organs that adjudicate
consumer on the matter of consumer rights protection (39:1). Moreover the proclamation
imposes duties on both federal and state courts to organize trade practice and consumer
protection divisions in order to expedite the trade and consumer protection activities and gives
the power to the division to adjudicate and pass decisions on criminal violations provided under

the proclamation as per art. 48.

In fact, the establishment of special division under courts structure at both federal and regional
level is necessitated by the need to have more qualified personnel which have enough
qualification to hear competition and consumer protection issues than ordinary judges do in

ordinal courts.

3.2. The Enforcement Strategy and Remedies under Consumer Protection Enforcing in
Ethiopia
Dealing with enforcement strategies requires seeing the practical and procedural design of

consumer protection enforcement. However, the main subject of the study, i.e. the authority, has

114

See article 52:1 cumulative with 55 of FDRE Constitution (1995), Negarit Gazeta, Year 1, No.1, Augest 1995.
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"5 And hence, presentation under this section focuses on

not functionally been established yet.
assessing the effectiveness or otherwise of the enforcement strategies of consumer protection in
Ethiopia based on the effective enforcement strategies discussed under chapter two mainly
focusing on the MoT. The recent price cap by MoT, performances of the previous authority and
legal design, especially, remedies and procedures to be applied in decision making process under
the TPCPP are major focal points which are taken as criteria to assess the effectiveness or
otherwise of the enforcement strategies. The researcher does not want to focus on the usual
controversies raised by economists in general and Ethiopian economists in particular as to
whether price cap is solution to curb prevailing inflation or not which requires further
independent and analytic study.''® Rather, the researcher, assuming that prudently determined
and effectively enforced price cap on certain basic goods and services in a certain critical
situation when it is necessary for the survival of the consumers may benefit the consumers, wants

to assess whether the recent price cap in Ethiopia are determined and applied effectively by

comparing with “effective enforcement strategies” discussed under chapter two.

One of the effective enforcement strategies to consumer protection is conducting comprehensive
study before intervention. However there are some precursors that show the existence of problem
in this respect. This can be seen from the recent measure taken by MoT with respect to price cap

implementation.

115 Biru Oblamo and other officials of the MoT say that they don’t know the reason for such dalliance.

15See Seid Hassan, The Futilitty and Damaging Effects of Ethiopian Price Capes. Murray State University, Available at

http://www.ethiopia.org Last visited on May 15, 2011. Seid summarizes the issue of price capes in his eye

and in the eyes of other economists as follow: “Economists are generally opposed to price controls except
in special circumstances (during emergencies). It is not that erecting price caps under emergencies would be
without negative effects. It is just that, in crises situations, the positive effects of price controls could
outweigh their negative effects. For example, imposing price caps could be necessary and morally
acceptable in unusual circumstances such as during wars, unexpected crop failures, and natural disasters.
Such special measures may be necessary so that some unscrupulous individuals could not use the sudden
and unexpected situations to create big windfall gains for them while hurting so many others. Temporary
price controls could also be effective in managing the counfry’s reserves, such as to buy time until the
reserves are put into the supply networks. Nonetheless, both economic theory and the experiences of many
nations who used price controls strongly indicate that using price caps as a panacea for a rising inflation

is counterproductive and in most cases, the “cure” is more damaging than the disease...”
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Recently the MoT has announced its decision as to price control of “basic goods and services” in
reaction to unrest stem of inflation which it believes as “man made inflation™'”. However, in
addition to the implementation challenges faced by the MoT due to its failure to make a deep
pre-intervention study as to what goods and services to be subjected to the price cap, what
amount of prices to be fixed and how to apply them, it has been creating lots of problems in the
market. Consumers and business community of Ethiopia are alleging that the price cap have

taken the situation from bad to worse.'"®

One of the butcheries around Kasanchis, retailing meat at the fixed price of 52 birr for a kilo,
said it is unthinkable when compared to the price he used to sell, which is 90 birr a kilo."" This
retailer said that he buys an ox within the range of 10,000 birr to 15,000 birr and retailing it at 52
birr a kilo seems suicidal for him. “How on earth can I sell it with the price set by the

government? It does not even cover the price of the ox let alone make a profit,” he said irately.'?’

In addition, in Addis Ababa, the lower quality meat previously was sold between 45 to 55 birr."*!
This serves for different kinds of sauce, commonly known as Wot. But the number one quality,
usually for raw meat and Kitfo, price per kilo goes up to 100 birr. After the price was set to be 52
birr, the special meat has not been available at the butcheries. 122 For the special meat, the price

of oxen is between 9,000 to 12,000 birr according to butcheries. If the bones are removed, the

"7 The Prime Minister and other higher officials of Ethiopian government hold that current inflation of prices of goods
and services are attributable to the act of business communities.

"% See Most of the interviewed respondents from consumers, business communities and other stakeholders hold that the
recent price capes by the MoT has worsen/complicated the market situations. The researcher has also
personally observed disappearances of some of the products which has been subjected to the capes,
increments of inflation on most of the consumer goods, reduction of the quality of services and lots of
conflicts between traders and consumers

" Interview with Dagin Haile, well known butcher in Addis Ababa, aroung Kasanchis, on February 2, 2011. See also

Solomon Bekele and Groum Abate, Price Setting the Only Option?, Ethiopian Capital News, Available at

http://www.capital.com/index.php?view=article&id=1398/%3 Aprice-setting-the-only-

option=com.content&itemd=9 Last visited on May 3, 2011

120 {hid
121 Observation (informal) made by the researcher in areas like Piasa, Shiromeda and Arat kilo.

122 Special meat is, specially, the meat of bulls which come from Harare Region in Ethiopia, commonly called “Harare
Sanga” and most of consumers in Addis Ababa used to eat it raw.
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meet weigh from 150 kg to 200.'* With 52 birr the 200 kg meet brings in 10,400 birr. If it is 150
kg, the sum is 7,800 birr. Financially speaking, the butcher loses money. Mamaru Bekele, one of
the well known butchers in Kasanchis said that he had bought 9 oxen with 9, 000 birr for each.
Three of them were slaughtered and sold according to the fixed price but he was unable to
recover even his cost let alone profit. So, he said he took the remaining 6 oxen to a rural area

until better time comes.'*

The newly fixed price for a liter of oil, 16.50, has failed to materialize as imported oil without
the addition of transportation, load and unload price is today over 20 birr. Following negotiations
and discussion between wholesalers, importers and the government, the price was re-modified to
be 21.50 birr for palm cooking oil of one liter which later again fixed to be 24.50. After a few
days, the palm oil has disappeared from the market. Once again, after a few days later, the MoT
has decided to collect all edible palm oil from importers who ordered supplies from abroad at
higher prices due to the international price increment.'” The MoT then trial to distribute the
palm oil at fixed price thereby organizing small consumers associations at kebele level. Still
consumers are experiencing scarcity of 0il."?® These trial and errors without any positive change
to consumer protection can, among other things, be attributed to lack of pre-intervention analysis

or studies as to determination and application of the regulation.

In addition, Beer is available in almost all hotels, restaurants and small shops. The problem is in
some places they are offered with the newly set price while in another they sale at the previous

price.127 Sometimes clashes were observed between customers and owners and some big hotel

123 Researcher has made calculation with three of the famous butcheries in Mexico.

124 [nterview with Mamaru Bekele, Addid Ababa,Kasanchis, on February 28, 2011. See Solomon and Groum,
supranote 118at 1
125 Fortune, “Government to Take Over Imported Palm 0il”, Vol.11, No. 569, Sunday, March 27,2011.

126 Qbservations made in Yirgalem, in sidama zone and most places in Addis Ababa, Gulele sub-city (Menen and
Shiro Meda)

127 Most of the night clubs in Addis Ababa are tending to charge an entry fee to compensate the balance lost due
to the price cap on beer (7 birr and 10 cents). Some of the traders, who choose to be bound by the

fixed price, start to reduce rendering friendly service to the customers.
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and restaurants have been lodging claims so that their special service nature to be taken into

account and the MoT has been fixing and re-fixing now and then based on upcoming complaints.

These and other challenges on determination and application of the price regulation show that

there is no or little study that had been conducted before its implementation.

Other more important points in relation to effective enforcement strategy of consumer protection
are giving priority to areas of great consumer risk, adopting cost effective less punitive and more
educative measures. However, when we see both the legal design (penalties) and practical aspect,
especially, priority issue, we can see the existence of failure. Even though there are flexibilities
‘0 determination of administrative or civil measures taking into account different circumstances
under art.50, when we see criminal penalties provided under article 49 of the TPCPP, they are
too harshly and capable of affecting businesses than educating them (it appears as if it were
revenge). This is true the fact that the proclamation provides for the maximum of imprisonment
up to 20 years (art.49:4) and fine up to 2,000,000 (art.49:2) which is greater than the total capital
most of top businessmen in Ethiopia. The business communities are strongly objecting such

harsh penalties under the proclamation.

Business communities are strongly opposing the harshly penalties provided under the new
proclamation and their discontent over the failure of the government to accommodate their

interests.'?®

According to Fortune, the penalties the importers argue are too high for businesses and can

cripple them indefinitely.'”’

According to Fortune, business community walked out from the meeting conducted in the

Millennium Hall on the Trade Practice and Consumer Protection and Commercial Registration

128 See Fortune, Businesses. State Fail to Connect”, Weekly News Vol.11, No. 568, March 20, 2011
129 jbid
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and Licensing legislations conducted on March 17,2011, and the president of AACCSA at the
center asking apologize from the two officials for what had happened. '’
Fortune has attributed the discontent of the business community to the absence of proper

consultations with the business community before the legislations are passed.'’!

When we see the experience of the former commission from the performance report accessed in
due course of the study as annexed at the end of the paper, except some cases where the
commission has undertaken activity on competition advocacy, the commission had mainly
focused on taking punitive actions or imposing penalties. This can be seen from the fact that the
commission has entertained 71 cases and organized only five workshops that have educatory

effect which shows its focus on adjudication than education.'*?

In addition, measures like closing the businesses and license revocation which have been taken
by MoT against business communities can also be considered as poor enforcement strategy for
consumer protection and which should be taken after applying other lenient and responsive
measures like education, persuasion and warning. About 103 businesses have already been
closed down in Addis Ababa since Jan 6, 2011, according to official figures accessed from Addis
Ababa City Administration Trade Bureau. In SNNPR, Gurage Zone, about 232 businesses have
been closed and 2 traders have been revoked their trade license within three months from the

price caps (January). M3

Moreover, Failure to give priority to areas of great consumer risk is another defect of
enforcement strategy of the enforcing institutions, specially, MoT. This can be seen from the fact
that some of goods and services which are selected and subjected to price control are becoming
subject to big controversies. Specially, subjecting goods like “beer” and even “soft drinks” to

price regulation while leaving rent/lease service unregulated despite the prevailing circumstances

130 jhid

131 See supra note 119

¥ See The Performance Report of the Ethiopian Trade Practice Investigation Commission Prepared on 24 May 2008
as annexed at the end of the paper

133 SNNPR Trade Bureau, Quarter Year Performance Report on Prevention Unfair Trade Practices and Protection

of Consumers, April 23, 2011.
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which justify giving priority to them.>* Moreover, whether some of the goods subjected to the
price cape by MoT are “basic” or not under the existing realities of Ethiopia has been under

]
controversial.'**

Commenting on the price fixation, one businessman said that the government has not considered
rental fees of houses that host businesses which inflates the prices of goods and services. “T am
now paying double price to what I used to pay last year and triple to what I used to pay two years
ago.” “Are they bluffing?” said a former high ranking government official who declined to
disclose his identity and who was annoyed by the recent price cap. One government official has
said, “House rental fees in Addis Ababa city have been inflating in the last couple of years
despite government’s effort to curb the housing problem in the city by constructing

condominiums”

More than beer and soft drinks, the problem of lease of residential houses and the price of
businesses lease which have been putting consumers into great risk and also having far arching

implication on the ultimate price of goods and services justifying prioritizing them.

To sum up, lack of extensive pre-intervention study, failure to give priority to areas of greater
consumer risks and failure to apply more of educative and preventive approaches and resorting to
strong and destructive measures are among the major practical failures of the enforcing
institutions. Harshly penalties provided under the TPCPP without providing for precise
guidelines as to the application of more preservative and less destructive strategy can be taken as

the potential threat to effective consumer protection regime in the long run.
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134 Fikremarkos Merso (PHD), Lecturer of Law School in Addis Ababa University, has said that even developed
countries of the world regulate business lease due to its far reaching implication on consumer
protection let alone Ethiopia (emphasis is mine)

135 There have been hot debate among Ethiopian educated people as to whether some goods subjected to the

price capes by MoT like ‘beer’ and ‘soft drinks’ are basic or not under Ethiopian context
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CHAPTER FOUR
4. Major Findings and Recommendations
The study has come up with the following findings and recommendations which may serve as
inputs for stakeholders to re-design the enforcement framework for consumer protection in

Ethiopia so as to bring about effective consumer protection regime to the country.

The Institutional Framework

Though there are no fixed principles and uniform practices across the world as to the choice for
effective institutional design for consumer protection enforcement, international practices show
that depending up country specific socio-economic and political realities, common designs are,
partially integrated authority model, integrated authority model and separate authority model.
Each model has its own advantages and disadvantages. However, for effective enforcement, any
type of the designs should be supported by strong and efficient structural and organizational set
up. All the reviewed international and national literatures show that, to regulate effectively, a
competition and/or consumer protection authority must create institutional frameworks that
provide structural, functional and budgetary independence, as well as sufficient competency and

the necessary organizational structure to carry out its functions.

Despite some progresses which have been made under the Trade Practice and Consumer
Protection Proclamation of Ethiopia as to the structural set up of the authority as compared with
the structural set up of the former commission, the study has found the following shortfalls:

e Failure of the proclamation to provide for the representation of stakeholders in the
authority coupled with the power of the Prime Minister (ultimate political leader) to
appoint a Director General and judges of the authority tripled with the existing public
sector dominance in the economy of the country could be big potential challenges that are
capable of adversely affecting primarily the private sector and ultimately the consumers.
The recommendation in this respect is that there must be mandatory provision as to the
representation of stakeholders, specially, consumers and business community in the
authority. However, this might not be enough as long as the power of selecting and
appointing of members of the authority rests on political wings of the government (MoT

and PM respectively), and from the experience of the former proclamation where there
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was a legal provision for the representation of private sector and consumers in the then
commission but practically all members were selected from government, we can learn
that the mere provision may not be guarantee for the actual representation. Hence, the
study further recommends that the power of appointing the members of the authority
should shift from the Prime Minister to Parliament (HPR) of the country as most
successful countries do.

The proclamation does not specify the minimum number of staff members of the
authority and their working condition which in turn gives total discretional power to
appointing body. The study has also found that failure to specify the minimum number of
members of the former commission and their working conditions were among
contributory factors for the collapse of the commission by making it understaffed and
par-timers. Therefore, the study recommends that there must be a mandatory provision
providing for the fixed minimum number or threshold as to the number of the staff
members. For proper functioning of the authority, the law should also provide for
members to be permanent workers.

Even though accountability of a competition or/and consumer protection authority to an
executive branch of government does not necessarily affect operational or functional
independence of the authority as there are many successful countries in the world whose
competition or/consumer protection authorities are accountable to such body, the study
has found that the existing political set up of Ethiopia where there is no capacity
distinction between the ruling party and the government of the country added with given
power of selecting and appointing of members of the authority by political wings of
government, accountability of the authority to MoT is capable of posing threat to both
structural and operational independency of the authority and hence the accountability of
the authority should be made to the House of Peoples Representative of Ethiopia.

The study has found that, except judges of the authority for which the proclamation
provides for general qualification requirements, it does not provide for the same
requirement for a Director General and other stuff members of the Authority. Since the
role of the authority under the proclamation is not only adjudication but also
administration and advocacy, and all reviewed cross-country experiences scholarly

ligatures show that the role of competition or/and consumer protection authorities are
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more of administrative and advocacy than adjudicative, the law should be amended to
require for necessary qualifications from the Director General and other staff members.
The study has found that provisions of the proclamation empowering the authority have
substantially focused on consumer protection and given less emphasis to competition
promotion. Since by focusing only on consumers it is impossible or at least difficult to
bring about a long term consumer welfare as it is like trying to solve two-sided problem
from one direction, and the fact that a competitive market delivers more protection to
consumers than the benefit that the consumers may get from protective intervention of
the government in a non-competitive market, the law should maintain balance between
consumer protection and competition promotion. For this, the law should impose duties
on the authority to create awareness in business community and to promote or facilitate
voluntary compliance programme by the business community.

Even though the proclamation has given some powers to Regional Trade Bureaus (RTBs)
in relation to implementation of consumer protection under the proclamation, it does not
empower the RTBs sufficiently so as to effectively enforce consumer protection
regulations in the proclamation. For example the proclamation gives the power of
regulating prices and distribution of basic goods and services to Ministry of Trade but not
RTBs. This in turn creates challenges to the determination and application of such
regulation which in fact has practically happened during the recent price capes by the
MoT. So, for proper determination and successful application, it is better if the RTBs

have such powers recognized in the proclamation.

The Enforcement Strategy and Remedies under Consumer Protection Enforcing in

Ethiopia

Even though there is no uniform enforcement strategies and practices for consumer protection

across the world due to the existence of differences in socio-economic and political realities

among nations of the world, the study has found that having varity of statutory enforcement

options and remedies, following more of advocatory and preventive approaches than punitive

and interventionist approaches, prioritizing the areas of intervention based on comprehensive

study, flexibility and promotion of self-regulation, coordination and cooperation of enforcing
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institutions with other relevant organs having similar objectives are some of common
enforcement strategies which are advocated by many legal scholars as effective strategies for
consumer protection enforcement and, adopted and applied by many countries in their
competition and consumer protection enforcement framework. Under Ethiopian circumstances,
the study has found some problems in these respects and recommended possible solutions as

follows:

% One of the most important strategies for effective enforcement of consumer protection is
conducting pre-intervention study. However, the study has found that the recent
intervention of MoT in the market in the form of price regulation of basic goods and
services has lacked proper pre-intervention study in terms of prioritization, determination
and application. And hence, the study recommends that institutions entrusted with duty to
enforce consumer protection regulations should conduct pre-intervention studies as to
prioritization, determination, application and cost benefit analysis before the intervention.
For example, if MoT found that ‘beer’ to be basic to Ethiopian consumers and want to
apply it, it could be more prudent the MoT in consultation with relevant bodies to give
different levels for hotels, bars, restaurants, and other places where beer can be sold
before its implementation based on different factors such as service quality, location, etc.

=% The study has also found that penalties provided under the proclamation and actions that
are being taken by the MoT against business community are more of punitive and
revengeful than educative and persuasive which are not capable of bringing long term
benefits to consumers. Hence, the study recommends for the legal amendment there by
revising penalties so as to fit to the existing capacity of our traders and focusing more on
education, advocacy, persuasion and framework as to alternative dispute resolution
mechanisms. There also should be continuous training and experience sharing programs

available to the enforcing institutions for practical improvement.
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Annex 1

Interview Guides Prepared for
Ministry of Trade and

Regional Trade Bureaus



Interview Guides Prepared for Ministry of Trade and Regional Trade

Bureaus

- Personal Detail of Respondent

Name of the Respondent (if he or she consented)

Position in the Ministry /Bureau/

Type of the Study: A Master Thesis in Law (LL.M Thesis)

Title: A Critical Analysis of the Enforcement Framework for Consumer Protection in

Ethiopia: Prospects and Challenges

Objective of this Interview: To gather information so as to assess the roles and
performances of the Ministry of Trade and Regional Trade Bureaus in relation to
implementation of consumer protection provided under the Trade Practice and

Consumer Protection Proclamation No. 685/2010 and to suggest possible solutions

based on the findings.

So, you are kindly re quested to respond to the interviews as your information will be helpful
for effective accomplishment of the study and as it will be kept confidential and analyzed

anonymously unless you consented for the disclosure of your identity and personal views.

Thank you, in advance, for your co-operation

Dow  Diteswy
B & Pea M Addly Hb=nn
"X1 LA AN
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Guiding Questions: (for Ministry of Trade)

1.

Ministry of Trade, being one of the institutions entrusted with enforcement of the
Trade Practice and Consumer Protection Proclamation No. 685/2010, has duty to
conduct investigation in connection with the implementation of the proclamation,
power to issue directives and public notices for the implementation of the proclamation
and has power to determine and apply price regulation and distribution of basic goods
and services upon the approval of Council of Ministers. What measures or actions has

the Ministry taken so far for fulfillment of the above duties or powers?

Recently, the Ministry has issued price lists of some of goods and services. What
was/were the objective(s) of such price regulation? Do you think that the Ministry has

achieved the objective(s)?

What criteria have been employed for selecting and determination of prices of such

goods and services?

Has there been any challenge faced during determination and/or implementation of the
price regulation? Yes [_] No [] If yes, what are the challenges and what counter

measures have been taken to overcome such challenges?

In which level the fixed price to be applied? (Federal[ | Regional[_] Both [_])

Guiding Questions for Regional Trade Bureaus

1. A Regional Trade Bureau, as one of institutions entrusted with enforcement of the
Trade Practice and Consumer Protection Proclamation, power to investigate with
implementation of the proclamation, duty to inspect any acts of hoarding or
diverting of goods and to ban the distribution of goods and services that do not
fulfill the standard of health and safety. What measures or actions has the Bureau

taken so far for fulfillment of the above duties or powers?



- Interview Guides Prepared Ethiopian Consumer Association, Addis Ababa Chamber

of Commerce and Sectorial Association, and Consumers and Businesspersons.

Personal Detail of Respondent

Name of the Respondent (if he or she consented)

Position in the Authority

Type of the Study: A Master Thesis in Law (LL.M Thesis)

Title: A Critical Analysis of the Enforcement Framework for Consumer Protection in

Ethiopia: Prospects and Challenges

Objective of this Interview: To gather information as to the attitudes of the stakeholders
towards the enforcement framework for consumer protection in Ethiopia with a
view to assess the effectiveness or otherwise of the enforcement strategies and
institutional framework for consumer protection in Ethiopia in relation to the trade
Practice and Consumer Protection Proclamation No.685/2010 and to suggest

possible solutions based on the findings.

So, you are kindly requested to respond to the interviews as the information you give will be
helpful for effective accomplishment of the study and as it will be kept confidential and
analyzed anonymously unless you consented for the disclosure of your identity and personal

views.

Thank you, in advance, for your co-operation.




Guiding Questions:

1. The Trade Practice and Consumer Protection Proclamation No.685/2010 has
established the authority (Trade Practice and Consumer Protection Authority)
having dual functions of competition promotion and consumer Protection. How do
you describe its relevance or otherwise of such design to Ethiopia?

2. What do you think should be the composition of the authority in terms of
membership and qualification?

3. What do you think will be the effect if consumers or business persons are not
represented within the authority?

4. How do you see the effect of the power of the Prime Minister to appoint a Director
General and judges of the authority, and accountability of the authority to Ministry
of Trade on independency of the authority?

5. What is your attitude on the recent price cap measure taken by the Ethiopian
government for some of goods with a view to enforce consumer protection? Do you
think is has brought a positive result to the Ethiopian consumers? Yes[ | No[ |. If
‘No’ what are the challenges?

6. Which of the following enforcement options do you think least or most effective as
the enforcement strategies or remedies for non-compliance with consumer
protection law?

A. License revocation/criminal penalty/closing down of the business of violating
businessmen/

Payment of damage/administrative measures like, injunction/

Warning (oral or written)

Education/Persuasion/Advocacy/

Facilitation or promotion of industrial self regulation

=BT

7. How do you see the practical applicability of the above options according to
Ethiopian context?



2. What is the role of the bureau in relation to regulation of prices and distribution of

basic goods and services? What the bureau has so far done in these respects?

3. What criteria have been employed for selecting and determination of prices of basic

goods and services of the region?

4. Has there been any challenge faced during determination and/or implementation of
the price regulation? Yes [ ] No [] If yes, what are the challenges and what

counter measures have been taken to overcome such challenges?



Annex 2

Interview Guides Prepared for Trade
Practice and Consumer Protection

Authority



Interview  Guides Prepared for Trade Practice and  Consumer

Protection Authority

Personal Detail of Respondent

Name of the Respondent (if he or she consented)

Position in the Authority

Type of the Study: A Master Thesis in Law (LL.M Thesis)

Title: A Critical Analysis of the Enforcement Framework for Consumer Protection in

Ethiopia: Prospects and Challenges

Objective of this Interview: To gather information so as to assess the enforcement
strategies and institutional design of the authority from both legal and practical
aspects with the view to evaluate effectiveness or otherwise of the enforcement
framework of the authority in relation to implementation the Trade Practice and
Consumer Protection Proclamation No._685/2010 and to suggest possible solutions

based on the findings.

So, you are kindly re quested to respond to the interviews as the information you give will be
helpful for effective accomplishment of the study and as it will be kept confidential and
analyzed anonymously unless you consented for the disclosure of your identity and personal

views.

Thank you, in advance, for your co-operation.



Guiding Questions:

The Trade Practice and Consumer Protection Proclamation No.685/2010 has
established the authority (Trade Practice and Consumer Protection Authority) having
dual functions of competition promotion and consumer Protection. How do you
describe its relevance or otherwise of such design to Ethiopian context?

Has the authority been established practically? Yes[ | No[ ]

If your answer to the question No. 2. Is *Yes’, what its composition and structure look

like? And if “No’, what are the reasons for the delay?

How do you see the amendments that are made in the new proclamation in relation to
empowering the authority as compared with the former proclamation? Do you think the

new proclamation has sufficiently empowered the authority to effectively enforce it?

How do you see the effect of the power of the Prime Minister to appoint a Director
General and judges of the authority, and accountability of the authority to Ministry of

Trade on independency of the authority?

Did the former investigation commission have enough financial and human resources
for proper implementation of its legal mandate? Yes[ ] No[_]. If your answer to this

question is ‘No’, what were the causes for the problem?

What activities has the former commission undertaken to raise awareness in the
consumers and business communities of the benefits of competitive markets and the

rights and responsibilities of the consumers and business persons?

Which of the following enforcement options do you think least or most effective as the

enforcement strategies or remedies for non-compliance with consumer protection law?



A. License revocation/criminal penalty/closing down of the business of violating
businessmen/

Payment of damage/administrative measures like, injunction/

Warning (oral or written)

Education/Persuasion/Advocacy/

W o 0

Facilitation or promotion of industrial self regulation

9. How do you see the practical applicability of the above options according to Ethiopian

context?



Annex 4

The Case of Ministry of Trade and
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Annex S

The Case of Ministry of Trade and
Industry V. Ato Abdulsemed
Takele and Jilalodin Takele
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Annex 7

The Performance Report of Ethiopian
Trade Investigation Practice

Commission
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Perfoi m: nce report of the Ethiopian ;
rE il | e o, . . . !
Irade practices Investigation commission

Introduction

Starting from the transitional period, Ethiopian government has Pledged to
enforce (ree market economic policy and enacted the Trade Practices
Proclamation of 2003. This proclamation has established the Trade Practices
lnvestigation  Commission” which  became opcrational  starting  from
Seplember, 2004,

. . 1 . 3
In this short report an attempt will Be made to present a summary of the basic
activities of the Commission, their impacts, problems encountered and their

2 4 .
solutions.

L

Activities on competition advocacy |

Any government or any competition authority which is committed to
implement competition policy or competition law should do every thing
possible to build competition culture which is a result of comprehensive and

continuos competition advocacy work.

During its four operational years, the Ethiopian competition a hority had
organized five workshops on issues relating to free market, Ethi pian Trade
practices Proclamation, Counterfeit  (fake) medical products. intellectual

- property, standard of pr s -and.us role in the market, di_advantaged

consumers, etc,

|

The 'total number of participants in these national ‘workshops was 353 and

these participants 'were representatives of the business community,

- sovernment organs both at federal and regional levels, higher institutions of
: Learning, consumer associations, Justice ‘orgdns and the House of People’s
d /

b

Representatives etc.’

To be mentioned in this regard is the ‘wdrf<sho\ép organized by the commission
in collaboration with Cuts International from 12-17 may, 2008.

N ¥
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2. Plobl ‘ms rel: ting to the orgamzatmnal set-up 7f the
commission and related problems

The Ethiopian commission:

« Is not autonomous became its' penalties and administrative decisions
must be approved by the minister of Trade and Industry

« Docs not have legal powm and capacity to investigate cases on its own
Initative

i

» Is notin a position to give speedy justice due to the lack of a necessary
muan -power i '

¥
v Dm:s not have branch offices in regional states
xz
¢ Ilas members who are high raking govemment officials who serve it on
part - time basis. Thus lack of quorum is common both in its regular
meetings and hearings

e Docs not have its own secretariat. It is the department in the Ministry of
Trade and Industry that is assigned to give secretarial service to the
commission. This department has acute shortage of skilled man power.

« Docs not have its own budget and can not hire workers

~« Docs not have even a bicycle.
- VI. Conclusion - ‘ s !
‘ 3 |

1

It could be said that efforts and sacrifices of the very few individuals have

helped  the Ethloplan comm13310n to achleve the. commendable results
indicated above. i

Pt i Ploblems of the Ethxopian compeutlon reglme spe(nally those relatmg to
the organizational set-up of the comrhission need timely attention. The only
way of solving these problems is to prepare and enforce a new law.

: : ! :
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V.

Cm'n;misii_on policy and competition law, between the fajy trac!e practices and
the unfai | tradp practices, between horizontal. restraints aind vyrtical restrainis
and they hav 'gained a knowledge on dominance and tbus ' of dominance,
on cartels, on the importance of implementing competition law and on
putting in place a necessary institutional set-up

[l

Commission's Performance regarding complaints

50 for-the commission has received 7] complaints (cases).The status of
these cases is as follows.

* No. of cases decided -25 o s

© No. ol preliminary decisions: |

* No. of cases withdrawn - 1?2 . R Y

« No. ol cases in which it was impossible to find the parties -2

= No.of cases to be decided in thehear future - 4 '

* No. ol cases to be heard - 17

Problems relating to the Ethiopian competition regime

The main problems of the Ethiopian competition regime (i.e the law and the
authority) could be divided into problems of the law and problems of the
structural set- up of the commission and some other related problems.

1. Problems of the law

To begin with, the 2003 Ethiopian Trade Practices Proclamation does not
provide rules for mergers and acquisitions. It lacks clarity as well.
specially, the law does not define dominance and the relevant market.
Furthermore, it lumps together competition and non -competition cases.
FFor example, it provides for pricf[%: regulation and anti- dumping. There
are misplacements of provisions. jWor{;t of all, the law does not Have a
clear provision for compensation, it does not give power to the
commission to conduct investigation on its own initiative and it does not
provide for basic procedural rules etc. " ‘

»
T
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i The topics of the training were. -
j e Introdlction to competition analysis

« Dealir 3 with unfair trade practic s

« Horizontal restraints / agreements

« Vertical restraints/ agreements

¢ Dominance and dealing with abuse of dominance

e Cartels and competition law

¢ Understanding competition laws of select countries

« Implementing competition law, and Institutional arrangement

Regarding this training, the commission did not only pay atte:
relevance of the topics, but it paid the same attention to the coi
the  trainers. Thus, it was possible” to” get trainers from Aust
Alrica, India, Kenya and, Cuts Internafional not only with
theoretical knowledge but with practical Knowledge as well. Th
this workshop were awarded certificate. *

Apart [rom organizing national workshops with a view t&

Knowledge on free market and on competition culture and wit
cnhancing the Ethiopian public’s knowledge on the Ethio
Practices Law, on the powers and duties of the commission
activities, the commission has given interviews and/or infc
different media outlets and more importantly it printed 600
brochure in English and Amharic. The brochure was distributed
of the business sector, state organs at federal and regional le
academic institutions, Justice organs and international organizatic

* Introd ction to competition polic 7 and Law - rationalc and objectives.

1on to the
petency of
dia, South
necessary
trainees of

enhancing
a view to
tan Trade
ind on its
mation to
copies of
) members
2ls, higher
1S.

I11. Impacts of competition advocacy |

| : o |
b . B s e i I . I,

' It is safe to say that participants of the workshops had gained an limportant
knowledge to appreciate the advantages of free market, the importance of
competition law and competition . authority, the advantages of fair trade
practices and:competition culture: to the consumers and to the national
cconomy and the disadvantages of the unfair trade practices. :

Specially, the' trainces of the 200‘5 national worksh:op,: gained an ‘important
knowledge which would help -them to make a difference between
l Lok
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PROCLAMATION NO. 685/2010.

IRADE PRACTICE AND CONSUMERS®
PROTECTION PROCLAMATION

Whereas, it is necessary that commercial
activities must be undertaken in accordance with
appropriate practices based on free market economic
policy of the country;

Whereas, it is desirable to protect the business
community from anti-competitive and unfair market
practices, and also consumers from misleading market
conducts, and to establish a system that is conducive
for the promotion of competitive market;

Whereas, it is necessary to prevent the
proliferation of goods and services that endanger the
health and well being of consumers, following the
expansion of commercial activities, and to ensure their
safeness and suitableness to human health in a
sustainable manner, and to create the possibility that
consumers get goods and services equivalent to the
price they pay;

Whereas, it is found important to determine the
powers and duties of organs that will be in charge of
the responsibility to carry on executive and judiciary
activities in order to ensure the implementation of this
Proclamation;

Now therefore, in accordance with Article 55(1)
of the Constitution of the Federal Democratic Republic
of Ethiopia it is hereby proclaimed as follows:

1246 oM 2, Tid
Negarit G. P.O.Box 80001
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GENERAL PROVISIONS
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1.  SHORTTITLE
LV APE "PIUL AwiCS PHCTET TN
APE  ¢pC EPTEELE" A A.mdn This Proclamation may be cited as “Trade
LTAA:: Practice and Consumers” Protection Proclamation
No. 685/2010.”
2.  DEFINITIONS
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In this Proclamation, unless the context otherwise
requires:

1/ “Basic Goods or Services” mean goods or
services related to the daily need of
consumers, the shortage of which in the
market may lead to unfair trade practice;

2/ “Basic Public Utilities” means utilities such as
water, electricity, telephone and the like;

3/ “Authority” means Trade Practice and
Consumers Protection Authority established
pursuant to Article 31 of this Proclamation;

4/ “Consumer” means a natural person who buys
goods and services for his personal or family
consumption, where the price is being paid
by him or another person and not for
manufacture or resale;

5/ “Business Person” means any person who
professionally and for gain carries on any of
the activities specified under Article 5 of the
Commercial Code, or who dispenses
services, or who carries on those commercial
activities designated as such by law;

6/ “Commercial Activity” means any activity
carried on by a business person as defined
under sub article (5) of this Article;

7/ “Essential Facility” means an infrastructure or
resource that cannot easily or reasonably be
found, and which is very important to
competitors in order to supply their goods
and services to their customers;
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8/

9/

10/

11/

12/

13/

14/

15/

16/

17/

“Goods* means movable commodities that
are being purchased or sold or leased or by
which any commercial activity is conducted
between persons except monies in any form
and securities;

“Minister” or “Ministry” means the Minister
or the Ministry of Trade and Industry;

“Person” means any natural or juridical per
son;

“Service” means any commercial dispensing
of service for consideration other than salary
or wages;

“Unfair Trade Practice” means any act in
violation of provisions of trade related Laws;

“Bureau” means regional state trade and
industry bureau or another appropriate
bureau;

“Importer” means any person who imports
goods from abroad via land or sea or air into
Ethiopia;

“Exporter” means any person who exports
goods abroad via land or air or sea from
Ethiopia;

“Wholesaler” means any person who sells
goods to a retailer after buying them from a
manufacturer or an importer, or when a
manufacturer or an importer sells goods to a
retailer or to a wholesaler is considered to
have been engaged in wholesale business.

“Retailer” means any person who sells goods
to consumers or users after buying them from
a wholesaler or a manufacturer or an
importer, or when a wholesaler or a
manufacturer or an importer sells goods to
consumers or users is considered to have
been engaged in retail business;
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I/ "8l o-LLC 0L PP oL 18/ “Anti Competitive or Acts Restricting Market
PULAL AT TINT P2 lavdin Competition” means acts limiting the
TN CFIL 0 0wl WA competitive capacity of other business
POl 1282 DG Ag Navaa persons in commercial activities through acts
;D,;{"::?q ﬂ'r::g:;fi_,!.-,’z"u'ﬁ h‘;"!(:’ %: ,_';{; of putting business persons engaged in
ﬂﬂ"m‘T’;\A ('ngn AT ?Jﬁ.,?"-'ff! ('pf, selling_ similar goods and services at loss by
e A% 3,8-'; 0 Nahahs oL reduction of p.rices or through acts of_taking
P o 2T KG RIATNRT T T over of businesses and technologies of
PULGEMTT P RIS Lo (evhaha busgness persons  engaged in _SImllar
LI TS @LI® ¢lamPol DT businesses or through act of restricting the
gocen, (ao1eAl P31E DS DTG @ LI entry of other business persons in to market
PAIATDNCAT TP hANT A4avang or through acts of restricting the suppliers of
nav ey e s o Lg° goods and services from determining their
RIADNET B0 IC 1972010 17398 selling prices or through the tying of the sale
e @NT PONT 102993 pav of certain goods and services with the sale of
SLC AP9® PO AT o L9e other unlike goods and services by limiting
MY APE W7PZ £ET T8T 15 RS §6 the choices of consumers or users or are the
gFhahAF P0G RS faraNAcT acts prohibited under Articles 5, 11, 15 and

T arL 21 of this Proclamation and the like;

L T7A o Tl AR AR 1 G O (VW 73 T LA 19/ “Manufacturing  Activity” includes any
PlhSw? Pavdang®s  PavAmPT formulation, alteration, and assembling and
Parmmyes PTIAG G A prefabrication activity carried on by an
Leng°eAT industry;

& "e30" AT LUT APE ATINLAY° 20/ “Regulation” means regulation issued to
PO M) 73] YL implement this Proclamation;

BB/ Qa0 PO GOV opp 21/ “Publ_ic Entf-:rprise” means  an enterpri§e
N3 o0l PATYT S CEAT APE CStab]lS!"le in acco'rdance with  Public
&G REIIPTD aowet piddan Entfarprlses Proc;larpatmn Ne 25/1992 or a
_Q-(;E--’I:‘ { ;n,e,g" BT RROPEE business organization whose shares are
boBuleth T3t PP PFL: totg:!y owned .by the J;edﬁrz:jl gl())vemment oz
2 . public enterprise establishe y a regiona
rfﬂigwwsf:\g:va-ﬂg?% o - —

28/ (U APE oaf 0038 2 22/ E::)I/u (;);ptt::s;;ﬁinlize the masculine gender
PfASa PO 2D et d-An i

o OBJECTIVES
[. 3a212 %
. This Proclamation has the objectives of:

LY APE:-

& PAUNTT ool S TR eUIMM0P 1/ protecting consumers rights and benefits;

& 1% 0F AT WAl hPCOT-

AN@ M55 LTl F0e1e, S 2/ ensuring the suitableness of the supply of goods
A8 eI\ OChT PonlCod: and services to human health and safety and
installing a system of follow up;

F/ hgod-A bV L Ta I R O TN e B
NRLTT AS NAamPAL N37L 26 3/ ensuring that manufacturers, importers, service
PINT4 108D (FMmPEIT B8, dispensers and persons engaged in
(e PONe2T commercial activities in general carry on

their activities in a responsible way;
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4/

5/

preventing and eliminating trade practices that
damage the interests and goodwill of
business persons;

accelerating economic development.

4. SCOPE OF APPLICATION

1/

2/

3/

4/

5/

This Proclamation shall apply to all persons
carrying on commercial activities and to any
transaction in goods and services within the
Federal Democratic Republic of Ethiopia.

This Proclamation shall apply to a commercial
activity even though conducted outside the
Federal Democratic Republic of Ethiopia if
its out come has effect in Ethiopia.

This Proclamation shall not, however, apply
to:

a) the sovereign act of the state which is
exclusive of public enterprises;

b) basic utilities;

c) basic goods and services subject to
decision of the Council of Ministers to
price regulation;

d) collective agreements applying to

employer and employee rélationships.

Without prejudice to the provision of sub
article (3) of this Article, the limitations of
scope of application provided for under this
sub article (3)(b) and (c) shall not apply to
matters stated in this Proclamation in
connection with consumers.

The application of this Proclamation shall not
in any way prevent civil actions consumers
may file on matters of extra contractual
liabilities under the civil code.
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6/ Without prejudice to the adjudicatory power
of Trade Practice and Consumers Protection
Authority and the enforcement power of the
Ministry and the bureaus, the provisions of
this Proclamation may not apply to matters
with regard to supervisory activities and
measures undertaken in accordance with the
Food, Medicine and Health Care
Administration and Control Proclamation No.
661/2009.

PRINCIPLE

No business person, either by himself or acting
together with others, may carry on commercial
activity by openly or dubiously abusing the
dominant position he has in the market.

6. DEFINITION

A business person either by himself or acting
together with others in a relevant market, is
deemed to have a dominant market position, if he
has the actual capacity to control prices or other
conditions of commercial negotiations or eliminate
or utterly restrain competition in the relevant
market.

7. ASSESSMENT OF DOMINANCE

1) A dominant position in a certain market may
be assessed by taking in to account the
business person’s share in the market or his
capacity to set barriers against the entry of
others into the market or other factors as may
be appropriate or a combination of these
factors.

2) The market relevant for the assessment of a
dominant position is the market that
comprises goods or services that actually
compete with each other or fungible goods or
services that can be replaced by one another.



i

EAOPET  Afude 12T DI kG TH yehi, T4 ERLE 990

Federal Negarit Gazeta No.6 16" August, 2010.... page 5468

B/

4 PUULOTCT 9PRC 0 0ADH POINR

PAARY T AAKRZAA Pormbd™ &G AT
MHALY PoLh-ta-T MNALYT e-4en7F e
ANATA Prmd g LCLPT GTF@-:-

al

=
S~

PHU- MNP ooihh  9°L4-P  haA
FO-LC  UBRIPTF A0dE v
ATE SR PRI AT (MATLAT
MEPT W99 FRd PO-L0C V4 9'F
PeLARNT o

eINE PONLYT? aomy N3N AONG
LTAA::

PCTF a8 P pPOT
TVl oR9e  evenP woege
NavgNFar 398 aoant; 1738L70m
L) DMLY v Py

PN W-LLCF ATPILAN mEIC 9
T4 0100 We79°LF P (4F poo
T 0L 108847 wen, P970£9
DL MGTTF ML PACep-T anp
T F PP lovRE 0854 AL
£ime +E LCLT 0PrS gy
-FHPPE a3 avd 090

et 0L (HHPPL avFe §f
T LAY Povfien, Po ey pan
DU P2 anmpPz

MNOT OFPFE PP PINE hwi-Ch
77947 ov\h- L7 ONALY T ¢¢
HO: 128, (1M7L ¢o7PL.CN0% weg»
ALLCID  POUFAMT  RFLOTLTFAD-
VS APLLEC L.PLTF haaorsz

ATy ADSTOLEP NIeT AReCT
0% 00ALYt 0eH 128 kPP
2C PAT FEAL N9 +O8SE APy
aeI* AT A%LTA 128, avhahaz

P31 OLLCT  AvIgl  meye
A%?7r4 Tt (17700 10 22FG  A1A70e
T APCOTS PIC AL ALINTT avh
ha P25 (AT UB+PF AR
aemi:E

AT QAAD  PRSG Poe
O-LLCT AL DL A4
n°70-N:-

3) The geographic area of this market is the area
in which the conditions of competition are
sufficiently homogeneous and can be
distinguished from the conditions of
competition in neighboring areas,

4) The Council of Ministers may determine by
regulation the numerical expression of the
degree of market dominance.

B F E

The following acts shall, in particular, be
considered acts of abuse of market dominance:

1) limiting production, hoarding or diverting or
preventing or withholding goods from being
sold in regular channels of trade;

2) with the view to restrain or eliminate
competition, doing directly or indirectly such
harmful acts, aimed at a competitor, as
selling at a price below cost of production,
causing the escalation of the costs of a
competitor, preempt inputs or distribution
channels;

3) directly or indirectly imposing unfair selling
price or unfair purchase price;

4) contrary to the clearly prevalent trade
practice refuse to deal with others on terms
the dominant business person customarily or
possibly could employ as though the terms
are not economically feasible to him;

5) without justifiable economic reasons,
denying access by a competitor or a potential
competitor to an essential facility controlled
by the dominant business person;

6) with a view to restrain or eliminate
competition, impose discrimination between
customers, in prices and other conditions in
the supply and purchase of goods and
Services;

7) without any justifiable cause and with the
view to restrain or eliminate competition:
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10.

a) making the supply of particular goods or
services dependent on the acceptance of
competitive or non competitive goods or
services or imposing restrictions on the
distribution or manufacture of competing
goods or services or making the supply
dependent on the purchase of other
goods or services having no connection
with the goods or services sought by the
customer,

b) in connection with the supply of goods
or services, imposing such restrictions as
where or to whom or in what conditions
or quantities or at what prices the goods
or services shall be resold or exported.

EXCEPTIONS

A

business person who conducts business to

achieve legitimate business purposes, by ensuring
that acts he commits are indispensable, decisive
by their nature and cannot be achieved in any
other ways; in particular: '

2)

3)

maintenance of quality and safety of goods;

leveling with prices or benefits offered by a
competitor; and

achieving efficiency and competitiveness;
shall not be considered as abusing market
dominance.

EXEMPTIONS

The Council of Ministers may specify by
regulation, those trade activities which shall
be exempted from the application of the
foregoing provisions of this Chapter One,
when it deems such activities are vital in
facilitating economic development.
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12.

13.

Agreement or concerted practice or a decision by
an association is prohibited if it has the object or
effect of preventing, restricting or distorting
competition.

DEFINITION

1) For the purpose of this chapter, the term
agreement includes mutual understanding,
written or oral contract and operational
procedures, whether or not legally
enforceable.

2) For the purpose of this chapter concerted
practice means a unified or cooperative
conduct of business persons depicted in a
way that does not look like an agreement and
done to substitute individual activity.

ABSOLUTE PROHIBITION

1) The following acts are absolutely prohibited:

a) agreements or concerted practices or
decisions by associations of business persons
in a horizontal relationship and have the
object or effect of the following:

i. directly or indirectly fixing prices;

ii. collusive tendering;
iii. allocating customers, or marketing
territories or production or sale by
quota;

b) agreement between business persons in a
vertical relationship that has an object or
effect of setting minimum retail price.
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me apr A 1088 4192,90% between competing business persons in a
aohhih NWPFT AL OE T p4-qam- certain market, whereas vertical relationship
LA 10LPT6  OLINETF  wege is deemed to exist between business persons
MATe-02F  ®we9® hoat9® oC and its customers or suppliers or both.
PLEC 17T o
0. AR UetPT 14. EXCEPTIONS
S Y 04 ORIEE TF/E 0LEA U/ KRG /i It is possible for a business person accused of
RIEtavpt®- 9 @0C NG LoooYA anticompetitive practice as provided for under
+he @RI° AOT PHUY 99065 vl 230 Article 13(1) (a) and (b) above or other provisions
LPT (evtAdG 9°n3et erhan %4 e4ha of this chapter, to prove that the technological or
et eC 7 hereahta-t 151 ead hn efficiency or other pro-competitive gains of the
PPk 0L (LT ARov 0p Wil agreement or the concerted practice or the
A% PV CERTAE, R PNPT e decision by association outweigh the detriments
WA Vet 4@8RE Moory AL PTio- of the prohibited acts.
T PPN aOPLF ATINEET BTN
FOLE P n CHAPTER THREE
POVEE D 0, RAPE £ T & THC REGULATION OF MERGER AND UNFAIR
s L P ol i P P COMPETION
. Cn 15. PRINCIPLE
&/ MA~NN- TINe 9° POVl £CLT 1) The Authority shall prohibit the act of
nmMe a-eec AL hedsd oo merger, if it decides that it causes or is likely
PAN 0L A eLahTA POLTA to cause a significant restriction against
T 0L PUNE OLLCEF PméA competition or eliminates competition.
M hoay  OUek  A38L4.09°
Lhahaa::
2) The Authority shall immediately notify its
g  aaamM (Hy DR Ioh apR decision under sub article (1) of this Article
(8) aow/le PN 7 %43 PI9e to the body that conducts commercial
UM ATLLNS @10 AhA @8 Lt SR
0P HOP
1% ¥ C 1 g 16. DEFINITION
Bl ILY APE avwil 138 POULT 4900 1) Merger for the purpose of this Proclamation
A POLOAD AR 4RIy ST g is deemed to have occurred when two or
L% P4 At 0L ILe 1AL PUs more business organizations previously
P78 TNt APUS wpF K having independent existence amalgamate or
PRI NS AR 9477 pa@- PR when such business organizations pool the
e NS0T A 0L hiad whole or part of their resources to carry on a
U PO} ARPAda 1o certain business purpose.
g aBF 0% @B N APT PIe 2) Merger also occurs by directly or indirectly

TNC ARESTT ©L9° ahétoT
DL LT @LIt A O
78 avfACT QTN 0L A4
0737 arg°  av3ne  (\¢pd L9
-HHPPE Ve PéN Il
POVET £CUT BPTA::

acquiring shares or securities or assets of a
business organization by a person or group of
persons jointly or the business of another
person through purchase or any other means.
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17.

18.

3)

1)

2)

3)

1)

2)

3)

4)

For the purpose of the implementation of sub
article (2) of this Article, a person or a group
of persons shall be deemed to have acquired
or to have taken control of a business
organization or a business where such person
or group of persons could influence the
decision making in the affairs or in the
administrative activities of a business
organization or a business.

Kl F

A government office, which conducts
commercial registration, shall inform the
Authority, the merger of business
organizations or the transfer of shares or
securities or assets which shall be entered in
the commercial register before registering the
same.

Any person, who is concerned with an
agreement or arrangement that has the
purpose of merger, shall, inform the
Authority of the conclusion of an
arrangement or agreement with the purpose
of merger or an attempt to conclude the same,

No merger arrangement shall be implemented
before the Authority grants permission.

LAT RGE

The Authority shall prohibit the acts of
merger that cause or are likely to cause a
significant restriction on competition or that
eliminate competition.

The Authority, when a notification of merger
is submitted to it, shall, immediately
communicate to the applicant in writing of its
decision either to grant or deny its
permission.

If the Authority needs additional information
or documents, it shall communicate its
decision to the applicant within a short period
of time in order that the information and
documents be submitted.

Where the Authority deems necessary, may
notify the applicant how he shall amend the
merger and that it gives the permission on
condition of the submission of the
amendment.
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19.

20.

21.

5/ The Council of Ministers may specify by
regulation those acts of mergers that are

subject to supervision.

EXCEPTIONS

The Authority may grant a permission to
implement a merger in spite of the fact that it has
an anticompetitive effect, where the applicant can
justify the merger by proving that gains in this
respect cannot be obtained without restricting
competition and technology, efficiency and pro-
competitive gains resulting from the merger
outweigh its anticompetitive effects.

EXEMPTIONS

The Council of Ministers may specify by
regulation those trade activities it deems are vital
in facilitating economic development to be
exempted from the application of the provisions
of chapter three.

EROHIBITION OF UNFAIR COMPETITION

1) Any act or practice carried out in the course
of trade, which is dishonest, misleading, or
deceptive and harms or is likely to harm the
business interest of a competitor shall be
deemed to be an act of unfair competition.

2) In particular the following acts of unfair

competition shall be prohibited:
a) any act that causes or is likely to cause
confusion with respect to another
business person or its activities, in
particular, the goods or services offered
by such business person; .

b) any act of disclosure, possession or use
of information, without the consent of
the rightful owner of that information, in
a manner contrary to honest commercial

practice;

any false or unjustifiable allegation that
discredits, or is likely to discredit
another business person or its activities,
in particular the products or services
offered by such business person;
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6) be compensated for damages he suffers
because of transactions in goods and services.

23. DISPLAY OF PRICE OF GOODS AND
SERVICES

1) Any business person shall, display price of
his goods and services by posting such list in
a conspicuous place in his business premise
or by affixing price tags on the goods.

24,

2)

The price of goods and services shall be

inclusive of customs duties, taxes and other
lawful fees.

LABELS OF GOODS

1) Any business person shall, affix labels on the
goods he sells or provide them to the
consumer on a separate paper.

2) Labels affixed on goods shall indicate the
following particulars as may be appropriate:

a)

b)

d)

€)

g)

h)

the name of the goods;

country of manufacturing or export of
the goods;

the gross and net weight, volume, and
quantity of the goods;

quality of the goods;

statement of materials wused to

manufacture the goods;
technical specification of the goods and

their operational or utilization methods;

safety measures to be considered during
the use of the goods;

a warranty of the service of the goods to
be provided by the business person;
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3)

manufacturing date of the goods;

1) indication that the goods have fulfilled
requirements set in Ethiopian standards;
and

other details published in public notices
by the Ministry when deemed necessary
to safeguard public interest.

Labels to be posted on goods shall be posted
or printed on the good or its pack, being not
easily detachable and shall be written at least
in the Amharic or English language.

25. ISSUING RECEIPTS AND KEEPING THEIR

26.

1)

2)

PADS

Any business person shall have the obligation
to issue receipts to the consumer in respect of
goods or services sold.

The business person shall keep pads of
receipts issued in respects of goods and
services he sold pursuant to sub article (1) of
this Article or receipts obtained in respect
goods and services he bought for sale, for ten
(10) years.

SELF DISCLOSING

)

2)

Any business person shall display his trade
name in an overt place.

Any business person, shall, upon a request by
a consumer relating to goods or services he
sell, satisfactorily disclose himself and let the
consumer take the information he wants.
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27. COMMERCIAL ADVERTISEMENTS

Commercial advertisements about goods and
services announced by any one shall not be false
or misleading in any manner particularly on:

)

2)

3)

4)

5)

6)
7)

8)

28. DEFECTS FOUND

the nature, components and quantity of the
goods; or

the source, weights, volume, method of

manufacturing, date of manufacturing, expiry
date of the goods and how it is used; or

the manufacturer or the supplier of the goods
or services; or

the place of delivery, basic nature, the use

and on how to use it, as far as services is
concerned; or

conditions of purchase, warranty and services
after purchase, conditions of payment and
prices of the goods and services; or

quality marks; or

trade mark and emblem; or

results expected by using the goods or
services.

IN _GOODS AND

SERVICES

)

2)

Any consumer may report defects in goods
and services purchased and the damage the
defects may cause, to the Ministry or the
bureau.

Without prejudice to warranties on goods or
legal or contractual provisions more
advantageous to the consumer, where the
consumer finds defect in the good, he may
demand the replacement of the good or a
refund within fifteen days from the date of
purchase of the goods.
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29.

30.

3) Where the service purchased by the
consumer is defective, the business person,
shall, by the choice of the consumer, deliver
the service again to the consumer free of
charge or refund the consumer the fee he paid
for the service within fifteen days from the
date of the purchase of the service:

a) the written contract between the service
provider and the consumer shall apply
for damages happening to the property of
the consumer during the delivery of the
service.

where there is no written contract, the
service provider shall replace the entire
or part of the damaged property.

b)

WAIVING __ OBLIGATIONS _THROUGH
CONTRACT

The contract shall be of no effect, where the
provisions of the contract made between a
consumer and a business person, waive legal
obligations imposed on the business person by
this Proclamation or prevent the consumer from
exercising his rights under the law.
IR 1 DI

The following unfair and misleading acts are
prohibited from being committed by any person
or business person:

1) issuing misleading information on quality or
quantity or volume or acceptance or source or
nature or component or use of goods and
service may have;

2) failing to disclose correctly the newness or
model or the decrease in service or the
change in or re-fabrication or the recall by
the manufacturer or the second hand
condition of goods;

3) describing the goods and services of another
business person in a misleading way;

4) failing to sell goods and services as
advertised or advertising goods or services
with intent not to supply in quantity
consumers demand, unless the advertisement
discloses a limitation of quantity;
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5) making false or misleading statements of

price reduction;

applying or attempting to apply a pyramid
scheme of sale by describing that a consumer
will get a reward in cash or in kind by
purchasing a good or service or by making a
financial contribution and which describes
that the consumer will get additional reward
in cash or in kind where other consumers
through his salesmanship purchase the good
or service or make financial contribution or
enter into the sales scheme, based on the
number of consumers;

failing to meet warranty obligation entered in
connection with the sale of goods and
services,

misrepresenting the need for repair or
replacements of parts to be made to goods as
though not needed;

delivering services of repairing or replacing
parts of goods or immovable properties or
delivering the service of making or building
immovable properties or delivering any other
services below the standard recognized in the
business or with deficiency;

preparing or making available for sale or
selling goods or services that are dangerous
to human health and safety or those source of
which is not known or whose quality is
below standards set in advance or are
poisoned or have expired or are adulterated;

11) doing any act of cheating or confusing in any

transaction of goods and services;

12) refusing to sell goods and services for

reasons that are not protecting the rights of
the consumer;
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31.

32.

13) making available for sale or selling goods or
services without standard marks for which
the standard mark is needed;

14) selling goods or services at a price above the
price affixed to the goods or the price posted
in the business premise;

15) describing the country of the making of
goods falsely;

16) unduly favoring one consumer over the other;
17) subjecting the consumer to purchase a good

or service not desired in order to sell another
good or service;

18) cheating in balance or measurements or any
other measurement contrary to the lawful
ones.

PART FOUR

PROTECTION AUTHORITY

ESTABLISHMENT

1) Trade Practice and Consumers Protection
Authority, (hereinafter referred to as “the
Authority™), is hereby established as an
autonomous federal government organ
having its own legal personality.

2) The Authority shall be accountable to the
Ministry.

The Authority shall be governed by this
Proclamation.

3)

HEAD OFFICE

The Authority shall have its head office in Addis
Ababa and may establish branch offices
elsewhere as may be necessary.
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33. INDEPENDENCE OF THE AUTHORITY

The Authority shall be free from any interference
or direction by any person with regard to the
cases it adjudicates.

34, A TIE
AUTHORITY

The Authority shall have the following powers
and duties:

1) takes appropriate measures to increase
market transparency;

2) takes appropriate measures to develop
public awareness on the provisions of this
proclamation and implementation;

3) receives and decides on merger
notifications;

4) makes study and research in connection
with commercial competition and
consumer interests and rights;

5) regularly announces to consumers goods
banned by government or internationally
from being consumed or sold;

6) organizes various education and training
fora and provides education and training
in order to enhance the awareness of
consumers;

7) ban advertisements of goods and services
which are inconsistent with health and
safety requirements or with this
Proclamation when it is aware of them by
itself or when it is reported to it by any
person, and order the issuance of
announcements of corrections for such
advertisements, in the methods the
advertisements were made at the expense
of the person in whose interest they were
made;

8) ensure that the interests of consumers
have got proper attention;
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and strategy drafting undertakings by
other organs of government.

35. JUDICIAL_POWER AND DUTIES OF THE
AUTHORITY

1) The
submitted to it
Proclamation,

Authority, based on applications
on violations of this

adjudicates, impose

administrative and civil sanctions, and gets
complainants compensated for damages they
sustained.

2) Without limiting the generality of sub article
(1) of this Article, the Authority shall have
the following judicial powers and duties:
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3)

a) conduct adjudication on acts of violation
prohibited under this Proclamation and
provisions stated in other laws which
have relevance to the case or regulations
or public notices issued to implement
this Proclamation and where the acts are
committed to take correctional or other
appropriate  administrative or civil
measures;

b) commission any person for the submission
of information and documents that are
necessary to conduct its adjudicative
duty;

c) summon witnesses to appear and testify
before the adjudicative tribunal;

d) take affidavits or verifications and makes
examinations accordingly;

e) execute civil or administrative decisions
it passes and order police or any
appropriate organ for their execution.

The Authority may take the following
administrative and civil measures as it finds
appropriate, against any person who violated
the provisions of this Proclamation or
regulations or public notices issued to
implement this Proclamation:

a) order the discontinuation or injunction of
the act pronounced inappropriate;

b) order the payment of compensation to the
person affected by the act including
taking any other appropriate measure
that enables to reinstate the victims
competitive position;

¢) suspend or cancel business licenses;
d) order the payments of compensation to
consumers for damages they have

sustained;

¢) order the seizure and/ or selling of goods.
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4)  When the Authority knows or believes that the of

fences provided in this Proclamation are
committed, it shall, together with its evidential
findings and opinion, submit to the public
prosecutor in  charge of examining and
determining the case.

5) The Authority shall execute decisions passed
by the trade practice investigation
commission that was established pursuant to
the trade practice proclamation No.
329/2003.

36. ORGANIZATION OF THE AUTHORITY

The Authority shall have:

1) a Director General to be appointed by the
Prime Minister upon the recommendation of
the Minister; and

2) the necessary judges and staff.

37. POWERS AND DUTIES OF THE DIRECTOR
GENERAL

1) The Director General being the chief
executive of the Authority shall organize,
direct and administer the activities of the
Authority.

2) Without limiting the generality stated under

sub article (1) of this Article, the Director

General shall make sure that the powers and

duties of the Authority provided for under

Articles 34 and 35 of this Proclamation are

being executed.

38. APPOINTMENT OF JUDGES

1) Each division of the adjudicative tribunal of
the Authority shall have one presiding and
two other judges to be appointed by the
Prime Minister.

2) The judges shall have the necessary

professional  qualification,  educational

background and experience needed for the
post.

3) The judges, to be appointed pursuant to sub

article (1) of this Article, shall be governed

by the federal government civil service laws.
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39. REGIONAL STATES' CONSUMERS PROTECTION
JUDICIAL ORGANS

1) Regional states may, when necessary,
establish organs that adjudicate on matters of
consumer rights protections as indicated in
this Proclamation.

2) Consumer rights protection judicial bodies to
be established by regional states to adjudicate
matters related to consumers as provided for
in this Proclamation shall have jurisdiction in
connection with commercial activities
licensed by the regional states or business
persons engaged in such commercial
activities or commercial activities conducted
in the regional states.

3) Judges working in the consumer rights
protection judicial bodies to be established by
the regional states shall be appointed by the
presidents of the regional states.

40. AB P RA

In conducting adjudication the Authority shall
apply civil and criminal procedure laws of the
Federal Democratic Republic of Ethiopia.

PART FIVE
TITUT F ACTI D
CONDUCTING INVESTIGATION

41. INSTITUTING ACTIONS

1) By stating the provisions of Part Two of this
Proclamation have been violated, any person
who is concerned with the application of this
Part may apply to the Authority for
adjudication or for his right to be protected.

2) Consumers may institute actions for

adjudication to protect their rights provided

for under this Proclamation at the Authority
or at regional state consumer protection body.

3) Any person including the Ministry may
institute action at the Authority for
administrative or civil measures to be taken
against violators of the provisions of this

Proclamation.
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4)

5)

6)

The provisions of the Criminal Code of the
Federal Democratic Republic of Ethiopia on
discontinuance and extinction of prosecution and
penalty shall apply to criminal penalty provisions
of this Proclamation.

Civil or administrative action to be instituted
under sub article (1) of this Article shall be
barred if not instituted with in six months
from the happening of the cause of action.

Civil or administrative action to be instituted
under sub article (2) of this Article shall be
barred if not instituted with in one month
from the happening of the cause of action.

42. CONDUCTING INVESTIGATION

1)

2)

3)

4

3)

The Ministry or the bureau shall conduct
investigation based on applications submitted
to it in connection with the implementation of
this Proclamation or on its own initiative.

The Ministry or the bureau may conduct
investigation through its investigation officer
in order to carry out its powers and duties
vested in it by this Proclamation.

When conducting its investigation activities
and finds it necessary, the Ministry or the
bureau may order the forces under the
Federal Police Commission or the regional
state police respectively.

The relevant provisions of the Criminal
Procedure Code of Ethiopia shall apply
concerning the search and seizure power of
the Ministry or the bureau.

The investigation officer of the Ministry or the
bureau when conducting investigation in
connection with the implementation of this
Proclamation, may enter into, search, seal, order
the opening of containers in, take samples of
goods or other materials necessary for the
investigation or seize documents from, copy the
documents on papers or electronically from, seize
or take copies of information contained on tape
recorders ot any other equipment or seize or keep
goods that are believed to be necessary for the
investigation from, the business of the business
person against whom application is filed or the
business warehouse or any other premise in which
goods are stored or services are delivered or
related building of any business person necessary
for the investigation.
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6)

7)

8)

43.

1)

2)

The owners or officials or employees of
business establishments shall have the
obligation to cooperate in assisting in
investigations to be conducted in accordance
with this Proclamation.

Upon completion of the investigation or
when deemed necessary, the Ministry or the
bureau, may cause the return of goods or
other materials seized in connection with the
investigation to the owner.

Any investigator of the Ministry or the
bureau shall show the authorization issued to
him to conduct investigation to the owner or
representative  of the business or the
establishment or the building against which
investigation is to be conducted.

I T R

In the implementation of this Proclamation,
where it is found out that the provisions of
this Proclamation are related to duties
incumbent upon other government organs by
law, the Authority shall, concur with the
other organ which administers the other law.
Failing to reach an agreement, the matter
shall be decided by the Council of Ministers,

In reaching an agreement, the Authority shall

always take into account the objectives of
this Proclamation.

SERVICES

44. REGULATING THE_DISTRIBUTION OF

1)

2)

3)

GOODS AND SERVICES

The Ministry and bureaus in collaboration
with other appropriate bodies shall ban the
distribution of goods and services that do not
fulfill the standards of health and safety.

The Ministry in collaboration with other
appropriate  bodies may order quality
inspection of locally manufactured or
imported goods.

The Ministry and the bureaus shall inspect
any acts of hoarding or diverting of goods.
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1)

2)

power to implement the provisions of Part
Three of this Proclamation other than those
provisions of Part Three which are incumbent
upon the Authority.

45. THE _HOARDING OR DIVERTING OF
GOODS

The hoarding or diverting of goods contrary
to regular commercial practice is prohibited.

Without prejudice to provisions of other laws
on hoarding of goods, goods are presumed to
have been hoarded or diverted, where the
goods are designated by the Ministry as to
have been scarce in the market, where the
quantity of the goods found in hoarding or
diverted amounts 25% ( twenty five percent )
of the capital of the business person or where
it is not a business person the quantity is
beyond that of personal or family
consumption and:

a) where an imported good and an imported
raw material of a product or a good
manufactured locally from an imported
raw material of a product has not been
made available for sale or has not been
used for manufacturing with in three
months from the date of its entry in to
the country or its date of production
respectively; or

b) where a good manufactured from a
locally acquired raw material of a
product and a locally acquired raw
material of a product or a locally
produced agricultural product except the
one who is engaged in farming practices
and saves the product for private or
family consumption, has not been made
available for sale or has not been used
for manufacturing within two months
from the date of its production or from
the date of its purchase by a business
person or any other person respectively.
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The Ministry in consultation with other concerned
government organs may determine the conditions
of distribution, sale and movement of basic goods
and services and, as may be necessary, order the
business person to replenish the stock of the
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1)

2)

3)

4)

5)

6)

any business person who violates Article 8
of this Proclamation shall be punished with a
fine of 15% (fifteen percent) of his annual
income or where it is impossible to determine
the amount of his annual income with fine
from bitr 500,000 (five hundred thousands
birr) to birr 1,000,000 (one million birr) and
with rigorous imprisonment from 5 (five) to
15 (fifteen) years;

any business person who violates the
provisions of Article 13 sub article (1) ()
and (b) of this Proclamation shall be
punished with a fine of 20% (twenty percent)
of his annual income or where it is
impossible to determine the amount of his
annual income with fine from birr 1,000,000
(one million birr) to birr 2,000,000 (two
million birr) and with rigorous imprisonment
from 5 (five) to 10 (ten) years;

any business person who violates Article 21 of this
Proclamation shall be punished with fine of 10%
(ten percent) of his annual income or where it is
impossible to determine his annual income with
fine from birr 300,000 (three hundred thousands
birr) to birr 600,000 (six hundred thousands birr)
and with rigorous imprisonment from 3 (three) to
5 (five) years;

any business person who violates sub articles
(6) and (10) of Article 30 of this
Proclamation shall be punished with fine
from birr 100,000 (one hundred thousands
birr) to birr 300,000 (three hundred thousands
birr) and with rigorous imprisonment from 10
(ten) to 20 (twenty) years;

any business person who violates the
provisions of Article 30 of this Proclamation
other than sub articles (6) and (10) of Article
30 of this Proclamation stated under sub
article /4/ of this Article shall be punished
with fine from birr 50,000 (fifty thousands
birr) to birr 100,000 (one hundred thousands
birr) and with rigorous imprisonment from 3
(three) to 7 (seven) years;

any business person who has been found hoarding
or diverting goods in violation of Article 45 of this
Proclamation, shall be punished with fine from
birr 200,000 (two hundred thousands birr) to birr
400,000 (four hundred thousands birr) and with
rigorous imprisonment from 3 (three) to 7 (seven)
years;
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8)

9)

where the participation of a person other than
a business person in the crimes mentioned
from sub article (1) to (6) of this Article has
been ascertained he shall be punished with
fine from birr 200,000(two hundred
thousands birr) to birr 400,000 (four hundred
thousand  birr) and  with  rigorous
imprisonment from 3 (three) to 5 (five) years;

any business person or any person other than
a business person who violates the provisions
of this Proclamation other than those
mentioned under sub articles (1) to (6) of this
Article or the provisions of regulations to be
issued to implement this Proclamation or the
provisions of public notices to be issued to
implement this Proclamation, shall be
punished with fine from birr 30,000 (thirty
thousands birr) to birr 50,000 (fifty thousands
birr) and with rigorous imprisonment from 2
(two) to 4 (four) years;

without prejudice to the other provisions of
this Article, where a judge or Director
General or another employee of the Authority
or the Ministry or the bureau or the judge of
regional state consumers protection judicial
organ, by taking bribes or through favoritism
or nepotism or other improper relationships
implements otherwise than provided for in
this Proclamation shall be punished with
rigorous imprisonment from 10 (ten) to 15
(fifteen) years;

10) the penalty provided for under sub article (9)

of this Article shall also be applicable to the
person who has given the bribe;

11) In connection with the sale or circulation of

goods and services persons who participate in
the sale or circulation as manufacturers or
exporters or importers or wholesalers or
retailers or in any other way, shall have
criminal liability individually and jointly
concerning the violations of the provisions of
this Proclamation.
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51.

52.

53.

54,

When determining penalty or administrative
measures, the Authority shall consider the following
factors:

a) the nature, duration, gravity and extent of
the contravention;

b) the loss or damage suffered as a result of
the contravention;

¢) the previous behavior of the violator;

d) the market circumstances in which the
contravention took place;

e) the level of profit derived from the
contravention;

f)  the economic status of the violator;

g) the degree to which the violator
cooperated with the Authority; and

h) whether the violator has previously been
found in contravention of this
Proclamation.

DUTY TO COOPERATE

Any person shall have the duty to cooperate in the
implementation of this Proclamation.

SERVICE FEES

1) Any person other than government organ
shall pay service fee when instituting action
at the Authority, concerning the violations of
provisions of Part Two of this Proclamation.

2) The tariff shall be prescribed by the Council
of Ministers.

APPEAL

Any person aggrieved by adjudicative decision of
the Authority may appeal to the Federal High
Court with in sixty days from the date of the
decision of the Authority.

BUDGET
The government shall allocate the budget of the
Authority.
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