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ABSTRACT 

There is support in the investmel1l treaty cases for the proposition that the lawfulness of the 

investment is a condition precedent for the conferral of adjudicative power upon tribunals or 

for the availability of substantive protections at the merit phase. This plea of legality is 

justified by reference to arguments either: (i) an express provision of the treaty requires that 

lawjii/ness of the investment; or (ii) the notion that investment treaties should give effect to 

general principles of laws such as good faith or the maxim that a ciaimal1l should not be able 

to profit from its own wrongs. However, in effect, the decision on when to address the plea of 

illegal investmel1l has proved to have shown potentially significal1l consequences for the 

respondent, the claimant and for the general outcomes of investment arbitrations. In this vein, 

many legal scholars who have studied the trend of this discourse seemed to have supported 

the idea that when an express provision of the applicable treaty requires the lawjitlness of the 

invesll17ent, the tribunal must consider the plea of illegal investment as jurisdictional question. 

Conversely, where there is no an express provision of the applicable treaty requires the 

lawfii/ness of the investment, tribunals must consider the mailer as regards the merit of the 

dispute either to affect the substantive protection or the amount of compensation due. This 

thesis, however, defended that such conclusions are not amenable to be a consistent broad­

spectrum and unified interpretation as can be evidenced by examination of more inclusive 

authoritative international investment cases, which instead proposed that adjudication to be 

made by giving significant emphasis to the specificity of a given qualification in the lIA, 

and/or of the circumstances of the aClllal case. 
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CHAPTER ONE 

GENERAL BACKGROUND 

1.1 INTRODUCTION 

Generally, as investments fl ow now moves in a ll directions, internati ona l investm ent 

agreements (IlAs) provide investors with im portant means of ensurin g the safety of th eir 

investments from the wrongful acts of the state in which the in vestments are made.' 

Substantively, li As req ui re host state, inter alia, to: provide a forei gn investor with fai r and 

equitab le treatment and full protection and security in re lation to its in vestment; restrict the 

host state from directly or indirectly expropriating the investment unless done for a public 

purpose, in a nondiscriminatory manner, in accordance with due process, and accompan ied by 

fa ir compensation to be paid promptly and effectively; and disallow discrimination based on 

nationality.2 

Proced ura ll y, most llAs allow investors of the home state to arbitrate disputes directly with 

host states for violations of the treaty3 This form of recourse deviates from the tradi tional 

avenue where a fore ign investor must seek diplomatic protection from their home state to 

address wrongs committed by the host state.4Given the relaxati on of States' form er monopol y 

on access to international jurisdiction and the financial and publi c policy issues at stake, 

investor-State arbitration is thus a significant development in public international law riva ling 

the creati on of the right of direct access to intern ational human rights cou rts 5 Accord ingly, a 

!Mo loa Rahim and Khachaturi an Alex, "The Compliance with the Law Requirement in Internati onal Investment 
Law," Fordham International Law Journal , Vol. 34, Issue No.6,(September 27, 20 1 0), pp. 1 473~ 1474, available 
at SSRN: hnp://ssrtl .comlabstract= 1683523, accessed on February 12, 20 15. 

'Ibid, p. 1474 
l Ibid 
'Ibid 
5Christopher. J Thomas Q.c. and Michael Ewing-Chow, ''The Maturation of Investment Treaty Arbitration," 

ICSID Review Foreign Investment Law Journal, Vol. 25 , No.1 (Spring 2010), p.5; The surge of investment 
arbitrat ion has thus liberated private parties from the uncertaint ies whether their case will be espoused by their 
home States and it has equally removed the nuisance for host States having to defend often highly technical 
claims against foreign States willing to exercise diplomatic protection. However, Zachary argues that unlike 
human rights thal are vested and enjoyed simply by virtue of one's being born into the human race , the vesting 
and enj oyment of investment treaty rights is conti ngent upon the putat ive investor tak ing certain positive steps 
in the host state. For detail informat ion see Zachary Douglas, The International Law of Investment Claims , 
(New York : Cambridge Uni versity Press, 2009). 
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vast majority of in vestm ent arbitrations are ini tiated today on the basis of consent of a host 

state given through investm ent arbitration agreem ents (IAAs) compri sed either within a 

bilatera l investment treaty (B IT) or a multilatera l investment treaty (M IT) . Consent to 

international investment arbitrations can a lso be fo und in the domestic investment laws of a 

host state and/or in a specific contract concluded between a fo reign investor and a host state.6 

However, the fact that most modern liAs contain dispute settl ement clauses, providing for 

different forms of settling investm ent d isputes between States and nati ona ls of the other 

contract ing part ies, should not be mi stakenl y viewed as opening a guaranteed avenue to 

investment arbitration.' Instead, States Parties to li As may expressly condition access of 

investors to a chosen dispute settlement mechanism, or the ava ilability of substantive 

protection .8States Parti es so use multi ple mechani sms to limit the scope of appli cation of the 

agreements fo r the rec iproca l protection of investments s igned by them.90ne such common 

cond ition is an express requirement that the investment com pl y with the internal legis lat ion of 

the host State .IO Consequently, the requirement that investm ents must be made "in accordance 

with the laws of the host State" or with such other phrase framed differently but havi ng the 

same effect is a common requirement in modern HAs.I IThe purpose of such prov isions is to 

6ICSID, "Background Information on the International Centre for Settlement of Inves tment Disputes (ICSIO)" 
Fact Sheer, avai lable at: 

hUps://icsid. world bank .org/apps/l CS I f) WEB!aboutfDocuml'-llts/l CS I 0%20 FactUA)20Shcct%20%:!Ol~N (j LI S II.p 
1!: accessed on April 6, 20 15. 

7 August Re inisch, " How Narrow are Narrow Dispute Settlemen t Clauses in In vestment Treaties?" ,iI?fi'a (n. 144), 
p. 11 6. 

'OuSfov F-W HomeSfer GmbH & Co KG v. Republic of Ghana, (ICSID Case No. ARB/o7/24), Award, June 18, 
20 10, 125, avai lable at: hUp:lh",'w\v.ik1. la\v,com/s itcs/deraultlfilcs'/casc-Jocumcnts/ita0396.pdf: accessed on 
July 24, 2015 ; see also Inceysa Val/isolefana, s.L. v. Republic of EI Salvador. (ICSID Case No. ARB/03 /26), 
Award, August 2, 2006, ~ 184, available at: 1ill.n:11w\\,w.italaw.com/sitcs/dcraullIliles/casc­
doclIl11cnts/ita0424 O.rQ!; accessed on Ju ly 24, 20 15; Saba Fakes v. Republic of Turkey, (ICS I D Case No. 
ARB/07/20), Award , july 14, 20 10, ~. 11 5. available at: http://ww\.v.ilaJa''v.com/silCS!dcrallll/ lilcs/cas~­
d()cumcnts!ita0314.pdf~ accessed on July 24, 20 15; Tokios Tokeles v. Ukraine, (ICSID Case No. 
ARB/02/ 18),Decision on Ju risdiction, April 29, 2004, ~. 84, ava ilable at: 
hup://w\vw.italav.',com!sites/dcnlult/ lilcs!casc-documcntsJita0863 .pdf~ accessed on Ju ly 24, 2015 . 

9ClIsrav F-W Hamesler GmbH & Co KG v Republic of Ghana, supra (n. 8) , ~. 125; see also, fnceysa 
Val/isolefana, s.L. v. Republic of EI Salvador. sllpra (n. 8), ~ . 185 . 

" Ibid 
Illn the case of Saba Fakes v. Republic a/Turkey. supra (n. 8) , . II S, the tribunal in reasoning out its decision 

referred to Art icle 2(2) of the Netherlands-Turkey BIT which provides thal: "[tJhe present Agreement shall 
apply to investments owned or controlled by investors of one Contracting Party in the territory of the other 
Contracting Party which are established ill accordallce willi tile laws and regulations in force in the lafter 
Contracting Party's territOlY at the time the investment was made. Thus, the tribunal had come to conclude 
that the BIT protection shall not apply to investments which have not been establi shed in conformity wi th the 
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prevent the li As from protecting investments that should not be protected, particularly 

because they would be illegal 12 and whereby to a llow for the host state io retai n a certain 

degree of control over foreign investments by denying protection to those investments that do 

not comply with its laws and regulations,13 and at t imes with the international general 

principles when such legal ity requirement has not integrated in the applicab le fl A. 148ecause 

the requirement that on ly investments made "in accordance with the law" be protected under 

llAs ' can either be exp licit in an investment treaty,1 50r based on general principles of law 

which can be read as an imp licit ob ligation. 16 

Respondent's laws and regulati ons. The Contract ing Party cannot be deemed to have g iven its consen t to 
arbitrate the dispute [ ... ] and there would there fore be no consent to the Centre's j urisdiction wi thin the 
meaning of Article 25(1) of the ICS ID Convention. For deta il analys is about such requirement, see in general, 
MoloD, and et al. Supra (n. 1); Ursula Kriebaum, "Chapter V: Investment Arbi tration- Illegal Investments" in 
Austrian Arbitration Yearbook 2010, edited by Christian Klausegger, Peter Kle in, et a1.,(C.H. Beck, SUimpni 
& Manz 20 I 0) , avai lab le at: hUp:/h:>,'ww.law,vale,cdu/documcllt sfndll sciaiKrichalll11 Illcggl Investmenls.gelf, 
accessed on September 21 , 20 15; Sch ill Stephan W. , "Illegal Investments in International Arbitration" 
(January, 20 12), avai l abl~ at SSRN: http ://ssrn.com/abslracl= 1979734 or 
http://dx.do i.nrg/ 10.21391s5rn.1979734 ,accessed on February 13 , 2015. 

"Salini Cos/rul/ori Sp.A. and I/als/rade Sp.A. v. Morocco.(I CS ID Case No. ARB/00/4), Decision on 
Jurisdict ion, 23 July 2001 , 46, ava il ab le at: hltp:l/www. itala\.\'.~0m/s ilcs/dcfaultltilcs/casc -

doc l1 mcnts.lita07J S.rd l: accessed on July 27, 20 15; Tokios Tokeles v. Ukraine, supra (n . S),~. S4. 
13 /oannis Kal'dassopoulos v. Georgia,( ICS ID Case No. A RB/OS/IS), Decision on Juri sdi ction , 6 July 2007, ~. 

182, availab le at: http://www.itala''v .coll1/sitcs/defauli/ fi[cs/cusc~docllmcnts!ita0444 . pdl~ accessed on Ju ly 27, 
20 15 . 

14See in general Plama Consortium Limited v. Republic of Bulgaria, (lCSID Case No. ARB/03/24) , Award , 
August 27, 200S, availab le at: hUp:/lv./ww.ilaJaw.com/docum i.:nlsfPl amaBulgaria/\ \\'ard .RJ I: accessed on April 
7,2015; and World Duly Free v. Kenyo,(ICSID Case No. ARB/OOI7), Award , DClober 4, 2006, availab le al: 
hnp:/!www.italaw.com/docun1cntslWDFv.KcnvaAward.pdr. accessed on April 7, 20 15. 

"See, Inceysa Vallisole/ana. s.L. v. Repllblic of EI Sal, supra (n. 8), . 186-1 87 (Ihe tribunal prec isely noted Ihat 
there arc var ious forms by which States establish the "accordance wilh the laws of the hosl State "clause. 
Among the mechanisms used to include this lim itation is to add it into the definition of inveslmenl itsell~ 

making it clear that for the purposes of that reciprocal protection agreement only those made in accordance 
with the laws of the host State will be deemed inveSlments. Furthermore, the signatory States may validly 
exclude hom the protection of a B IT investments made illegally, precisely in the articles that indicate the 
scope o r prolect ion of the BfT in quest ion). 

"See in general, Mo loo, and el al. SlIpra (n. I). Ursu la Kriebaum, Supra (n. II ); Schi ll , Slephan, SlIpra (n. II ); 
Specifica ll y, in the Plama supra (n. 14) case, for example, the tribunal argued that unlike a number of BITs, 
the ECT does not contain a provision requiring the conformity of the investment with a particu lar law. But l by 
appea ling to the fu ndamenta l a im of the Energy Charter Treaty which is to strengthen the rule of law on energy 
secto r concluded that the substantive protect ion of the ECT cannot ap ply to investments that are made contrary 
to the law; ibid, 'i,j. 138-1 39; the tribunal in the Phoenix Action case by confirm at ion of the plama tribunal 
position argued that [ ... ] the conformity of the establishment of the investment w ith the national la\vs-is 
implic it even when not express ly stated in the re levant BIT. For add itional information abOUl the case see 
Phoenix Ac/ion, Ltd. v. Czech Repllblic, ( ICS ID Case No. ARBI06/5). Award , April I S 2009,'.1 01 , avail ab le 
at: http://www.i tuJ u\.v.comisit!;s/de fa ul tJ li lcs/case-doculllcn tsiitu066K.odC accessed o n September IS, 20 15. 
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In line with this req uirement, arbitra l tr ibunals at numerous occas ions had thus to deal with 

the impact the illegality of an investment made in the host State had on its protection under 

liAs through investor-State arbitration. " Accordi ngly, a rule that has seemed to be established 

from severa l investment treaty cases is that if the investment has been acq uired by the fo reign 

nati ona l in violation of the host State 's laws or general international princ iples and the effect 

of that v io lation is to render the in vestm ent 'illegal per se' or 'illegal as such " then the 

tribunal is without jurisdiction to enterta in the Cla imant's claims in arbitration l8 or proceeded 

to entertain the claims some step further and there in may decline the claim as inadmissible or 

may deny the substantive protections under the treaty or verdicts no vio lation of a treaty 

standard s because of a justified interference by the host state at the merit phase. 19 In any 

event, the decisions of investment arbitrat ion tribunal s, nonetheless, seemed to have not been 

consistent. In some cases, investment tribunal s had refused j urisdiction to entertain the cla ims 

of fo reign investors at the outset.20 Wh ile in another cases, tribunals had declined the claim as 

inadmissible or found no violation of substantive protections of the treaty at the merits stage 2 1 

Commentators who analyzed such requirement of arbitration clause of liAs, in diverse 

literatures, have by now seem to have concl uded by and large, on the one hand, when the 

applicable II A contains a c lause requiring the investment to be made in compli ance with host-

"Schi ll , Stephan, Supra (n. II ), p. 1 
18Zachary Douglas, "The Plea of Illegality in Invesllnent Treaty Arbitration", fCSID Review Foreign Investment 

Law Journal. Vol. 29, NO. 1 (January 9, 20 14), p. 155; see also in general, Ursula Kriebaum, supra (n. II ). 
19 WOl'Id Duty Free v. Kenya Supra (n. 14), . 136, 188, and 192 (The case concerned an exc lusive concess ion to 

run the duty free operations at Kenya's international ai rports in Nai robi and Mornbasa. The contract under 
which the Claimant brought its ICS IO claims, however, had been proven to be procured by a payment to the 
then sitting Head of State. The tribunal th en held in the merit phase that the claimant is not legally entitled to 
maintain any of its pleaded claims in these proceedings as a matter of ordre public international and public 
policy under the app licable laws found relevant to govern the contract). 

2OFraport AG Frankfilrt Airport Services Worldwide v. Philippines. (ICSID Case No. ARBI03/25), Award, 
August 16, 2007, available at: htlp:l/www. itnlu\N.l:om!sitcs/dcfaultilileslcasc-documcnts/ita0340.pdL accessed 
on April 7,2015 (in its decision the tribunal in Fraporf specifically concluded that the cl aimant knowingly and 
intentionally circumvented the domestic law by means of secret shareho lder agreements. As a consequence, it 
could not claim to have made an investment "in accordance with law. "ibid. fjiAO I . The tribunal in /Ilceysa 
equally concluded that, "because Inceysa's investment was made in a manner that was clearly illegal, it is not 
included within the scope of consent expressed by Spain and the Republic of EI Salvador in the BIT and, 
consequently. the disputes arising from it are not subject to the j urisdiction of the Centre. Therefore, that 
Arbitral Tribunal declared itself incompetent to hear the dispute brought before it." , see Inceysa Vallisoletana 
s.L. v. Republic oj EI Salvador. supra (11 . 8), '.257). 

211n general see, for instance, Plama Consortium Limited v. Bulgaria, supra (n. 14) and World Duty Free v. 
Kenya. supra (n. 14). 
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state law unequivocally, such a requirement is a jurisdictional prerequisite22The premise of 

their position is that, if states parties consent to exClude the appl ication of an IIA to 

investments that do not accord with host-state law, a tribuna l cannot defer the question of the 

investment's lega lity to the merits.23 

Contrariwise, where States parties do not express ly exclude investments that are not made in 

accordance with the law from the IlA 's coverage, to deprive the IIA protections at the 

jurisdiction level of the dispute would be to limit jurisd iction in a way not contemplated by 

the parties as unlike in cases where an expl icit " in accordance with host State law" clause is 

present, the State's consent is not directly cond iti oned upon, or affected by, the illegality in 

such case.24 In stead, concerns in this regard become a question of admissibi lity for the 

claimant 's claims, i.e. , a claimant whose investment was not made in accordance with the law 

should be precluded rrom its substantive claims being heard even though the tr ibunal has 

jurisdiction over the dispute25 

1.2 STATEMENT OF THE PROBLEM 

As has succinctly explained above, the requirement that an investment be made in accordance 

with the law in order to benefit from I1A 's protection is now uncontroversial. 260wing to this 

requirement, identification of a number of illegal investments have appeared to be settled as 

evidenced from case laws and li teratures which, inter alia, include the acts of: fraud and 

misrepresentation, bribery and corruption, mi suse of the system of internationa l investment 

protection, the violation of good faith or transnational public policy, and other non-observance 

of domestic laws of the host state . For the purposes of this thesis, the term "illegal 

22 See in general, Moloo, and et al. Supra (n. I ); Ursula Kriebaum, supra (n. II); Schill, Stephan W, supra (n. 
II ). 

23 Moloo, and et al. Supra (n. I) , 1499 
"See in general, Moloo, and et al. Supra (n. I); Schill, Stephan IV, supra (n. II ). 
25Moloo, and et al. Supra (n. 1), 1499; the tribunal in Toto COslntzioni Generali S. P.A. v. Republic of Lebanon, 

however, in contrast to this conclusion, by appealing to the prior precedent hinted the requirement to make an 
investment in acco rdance with the law as a jurisdictional prerequisite even where no explicit requirement in 
this regard can be found in the applicable investment treaty . For detail information see Toto Costruzioni 
Genera/; s.P.A. v. Republic of Lebanon,(ICS ID Case No. ARB/07/12). Decision on Jurisdiction, September, 
II , 2009, avai lable at: hllp :!/\'\o'ww.ilalaw.com/silc:;/dcfi:lUl tlfilcs/casl'Mdocumcnts/ i laOK69.pdj~ accessed on 
September 2 1, 2015. 

26Joannis Kardassopoulos v. Georgia, supra (n. 13) ,~. 1 74 
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investments" as further di scussed in next chapters, therefore, refers to some or one of these 

mentioned wrongdoi ngs in acquis ition or sometimes in operati on of the investm ents. 

Nevertheless, in connection to those ill egal investments, there is an on-go ing debate as 

di scussed further in the subsequent chapters of this thes is, among legal scholars regardin g 

whether having fo und illegal investment is a matter affecting th e jurisdi ction of treaty-based 

arbitral tribunals, requiring them to dec line jurisdict ion, or whether it is a matter onl y 

affecting the merits ofa di spute. So far, many legal scholars who have studied the trend of this 

d iscourse seemed to have supported the idea that when there is expl icit " in accordance with 

the law" requirement in the applicable II A, tribuna ls must consider the cla im as jurisdictional 

question27 Converse ly, where there is no expl icit " in accordance with the law" requirement in 

the applicable !lA, the instrument of consent to arbitration to cover only those investments 

that comport w ith law, such requirement cannot be a jurisdicti ona l prerequi site in nature28 

Instead, in such cases, the question of illega lity will matter as regards the merit of the di spute 

either to affect the substantive protection or the amount of compensation due.29 

In contrast, it appears that there are certain groun ds, whi ch they seem to be overlooking in 

reaching such conclusions. For instance, the conclusion in categoriz ing the matters of 

illega li ty as question of jurisdiction or of the merit seemed to have overlooked the influence of 

the speci fi c terms and nature of the requirement in li As (given that currentl y, existing liAs are 

spotted in more than 320030 which most of th em are negotiated bilatera ll y), the type of illegal 

investment a lleged to have been comm itted and the fo rm in which the objection/cla im is 

raised and by which/whom of the parties had been raised, the seriousness/ insigni fica nce of 

the alleged contraventions to the legality requirement, and the inseparability of facts re lated to 

jurisd icti on and merit in the given caseJI 

27 See in general Moloo, and et al. supra (n. I), and Schi ll Stephan IV , supra (n. I I). 
" Ibid 
" Ibid 
)0 For additional information on this topic see in general chapter two, section 2. 1 of this research. 
31 Detail analysis about the infl uence of those additional factors have made in chapter three of this thesis. 
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Therefore, in this thesis, in consideration of the above mentioned additional factors, I would 

try to follow-up the discourse and proposed a different perspective based on more inclusive 

and authoritative grounds. 

1.3 RESEARCH OBJECTIVES 

The overall objective of this research is critically to analysis the legality requirement found in 

many lIAs as interpreted by arbitral tribunals in the investment case laws either to affect their 

jurisdictions or the availability of substantive protections and whereby it tries to contribute 

some alternate approaching into the on-going debates about the practical and theoretical issues 

associated with interpretation and implementation of such requirement considered against 

concrete cases. 

Besides, this research shall have also the following specific objectives: 

• to analysis the impact of legality requirement on protection of the investments in case 

which is expressly provided or implicitly read to be obeyed by arbitral tribunals; 

• to discuss: 

• the practice of investment treaty protections denials while as question of jurisdiction 

or that of merit; 

• the role of triviality of contravention to legality requirement 111 depriving the 

investment treaty protections as question of jurisdiction or that of merit; 

• the consequences of the illegal act claimed to have been committed by the investor 

and/or the respondent state in determining the disputed issue's phase to be disposed; 

• the effect of time as to when the illegal act was made and its impact in disposing the 

issue as jurisdictional or of merit matter; 

• some exceptions that the investor availed from in case the plea of illegality has risen 

by the host state. 

1.4 RESEARCH QUESTIONS 

In an effort to address the problems in view of the objectives, the research endeavors to 

address mainly the following research questions: 
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I. Whether classify ing matters of lega lity requirement before internati ona l in vestment 

tribunals as quest ion of jurisdiction or of the merit may onl y be a result of the treaty text? 

2. Whether an illegal act cla imed to have committed in contravention of the legality 

requirement by a forei gn investor and/or a host state could have various influence(s) in 

class ifying such matters to dispose before internati ona l investm ent tribunal s as questi on 

of jurisd iction or of the merit? 

3. Whether the seriousness/tri via li ty of contravent ion to the legality requirements has 

impact in di spos ing the disputed issue as question of jurisdiction or of the merit? 

4. Whether the date when the illegal act was comm itted has impact in adjudicating the 

disputed issue as question of jurisdiction or of the merit? 

5. Whether there are exceptions that the investor could avail from in case the plea of 

illegality has risen and their impact in disposing the issue as question of j uri sdi ction or of 

the merit? 

1.5 SIGNIFICANCE OF THE STUDY 

The decision on when to address illegal in vestment IS not a mere procedural 

formalityJ2 Determination of the appropriate stage when shou ld to be addressed is significant 

for investors, host states and development of investment arbitration in general33 In order to 

exhibit the importance of such determ ination, in this thesis, a di stinction shall be drawn 

mainly between the stages of jurisdiction and of merit. Draw ing the clear di st inction between, 

as such, carries generally different consequences for an investor, a respondent state and 

investment arb itrations.34 Consequently, g iven that investment arbitral tribunals by now have 

addressed the effect of a renvoi to nationa l law conformity requirement by li As or read such 

requirement implicitly against the accepted general international princ iples, in different 

factual ci rcumstances, it is time to analysis them and whereby to contribute a bit to the on-

32Ivar Alvik, " Impact of Investment Wrongdoing on Arbitration Proceed ings How Far Should an Investment 
Wrongdoing Get?" University of Osio FaCility of Law Research Paper, Candida te No. 8005, (20 12), pA, 
availab le at: iltlns: //v,/wv·,'.duo .uio.llO/hitsln.:am/handlc/ ! 0852/J5644/S005.pdl?scql1CIH': c.::= 1, accessed on April 
16,20 15. 

33 Ibid 
34For detail information about the fundamcntal n3ture and different consequences of disposing the disputed issue 

at the outset as jurisdictional issue or later at the merit phase to a Claimant and a Respondent see chapter two 
pan 2.3.2 oflhis Ihes is. 
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going lega l debate on an emerging issue of international investment law. Moreover, by doing 

so, endeavors are made to forward an independent perspective based on the obvious 

understanding of the strengthens and weakness of the ideas found acceptable by many 

scholars, as further substanti ated with authoritative and well considered arguments on the 

subject matter that happened to be a point of discourse. 

1.6 METHODOLOGY 

This research is more of non-doctrinal type that invo lves anal ys is of the various international 

investment tribunals ' cases. By evaluating the various research questions from a critical 

legality requirement perspective, the thesis tries to elucidate the problem that is evidenced by 

the investment arbitral case laws. In view of that, the primary sources for this study have 

remained the arbitral case laws. The research also refers to arbitration rules of international 

investment tribunals, liAs or conventions. Moreover, as a secondary source, the research has 

referred to the opinions of legal scholars who have commented the case-law and re levant legal 

principles as point of depalture and to elucidate the loopholes. 

1.7 SCOPE OF THE RESEARCH 

This research will mainl y focus on international investment tribunal cases analysis which have 

been decided and governed by the arbitration rules of the most known arbitration forums/5 for 

the main reason that the award s, pleadings, and even sometimes the disputing parties ' 

correspondence were made freely available on line for download. 

}5The lCSID Convention and the UNCITRAL Arbitration Rules are the two sets of rules which are by far most 
often mentioned as possible forums for ISDS, The majority of known investor-State claims have been 
arbilraled under Ihem. As e iled in UNCTAD, World InveSlmenl Report 2014: Invesling in Ihe SDGs: An 
Action Plan fo r promoting private sector contributions (henceforth referred to as WIR-2014) , (UN, New York 
and Geneva, 2014), p.125 by the end 0[2013, when the total number of known ISDS cases were reached 568 , 
the majority of those known disputes continued to accrue under the ICSID Convention and the !CSID 
Addi lional Faeilily Rules (62 per eenl) , and Ihe UNCITI~AL Rules (28 per eenl). Olher arbitral venues have 
been used only rarely. Moreover, as cited in the UNCTAD, Recent Trends in li As and ISDS, II A Issues Note, 
infra (n. 55) p.7, in 20 14, of the investors in itiated nev,' 42 known ISOS cases pursuant to liAs, 33 vvere filed 
with the Internat ional Centre for Sctllement of Investment Disputes (ICSID) (of which three cases were under 
the ICSID Additional Fa<;ility Rules), six under the arbitration rules of UNCITRAL, two under the Stockholm 
Chamber of Commerce (S eC) and one under the International Chamber of Commerce (I CC) arbitratiol1l'ules. 
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1.8 ORGANIZATION 

In conducting this research, chapter two bas icall y rev iews related literatures in re lation to the 

concept of ISDS and the "in accordance with the law" requ irement alleged to have 

encompassed in most modern li As. Chapter three ma inly analyses the various patterns whi ch 

have been observed in the practices of investm ent arbi tral tribunals by securitiz ing the 

di fferent types of illegal investments purposely se lected from cases laws of international 

investment arb itral tribuna ls and literatures. Chapter fo ur then recaps the find ings as 

concluding remarks and provides a genera l recommendati on in light of the research questions. 

1.9 LIMITATIONS 

li As are not uni fo rm as to the types of forums to which parties may submit the ir claims. 

However, for the time constraint and the maximum words restriction, this thesis would not 

deal with case laws dec ided by other ad hoc tribunals other than those dec ided under the 

ICS ID and UNC ITRAL rules. Likewi se, though the very ti t le of the thes is might have veiled 

to explore even the evo lutiona ry nature of the liAs regime, no more attempts is made to 

embrace it as is we ll researched and documented in literatures. Moreover, as the acts of illegal 

in vestments have seemed to be d istill ed almost into the ir definite leve l as ev idenced from case 

laws and various literatures, extra in-depth investigative effort has not been explored to 

identitY the techniques and the acts. 
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CHAPTER TWO 

REVIEW OF RELATED LITERATURES 

2.1 THE CONCEPT OF INVESTOR-STATE DISPUTE SETTLEMENT 

Histarically, bilateral and ather investment pratectian treaties are the extensian .of the century­

.old idea within public internatianal law that everyane is entitled ta a minimum standard .of 

treatment abraad at any given time 36Withaut lSDS, a fareign investar had twa avenues ta 

pursue if a hast State wrongly interfered with its investment; the first was ta seek relief in the 

lacal caurts .or administrative tribunals .of the hast State and thereaf investars .often 

encauntered prablems such as damestic savereign immunity .or a nan-independent judiciary 

that cauld be influenced by the hast State 's palitical .officials which prevented them fram 

securing recavery far their lasses.37 

Secandly, if damestic caurts were ineffective, a fareign investar's remallllllg hape was to 

convince its hame gavernment ta espause its claim (i.e. exercise diplomatic pratection). 38Far 

investors from "pawerful" States thi s could be an effective weapon; yet even "powerful" 

States would .often prove reluctant ta intervene an behalf .of an investar shauld higher palitical 

consideratians dictate.39 Far a small investar lacking palitical claut in a discrete dispute, the 

hurdle ta .obtain espausal cauld be very high indeed 40 Even if an investar did .obtain espausal, 

the claim wauld then belang to the investar 's hame State, which cauld decide haw to 

prosecute .or settle it and the praceeds from the dispute, wauld technically belang ta the State, 

rather than the investar4 ! Moreover, transnati.onal carparatians with affiliates in numerous 

cauntries each possessing, in all prabability, a different legal nationality and a highly 

J6Steffen Hindelang, '1nvestor-State Dispute Settlement (ISDS) and Alternatives of Dispute Resolution in 
International Investment Law" in Investor-Stale Dispute Sell/ement (ISDS) provisions in the EU's international 
investment agreements, workshop paper vol./,(20 14),p. 15, available at: 
http: //wwvv.cUl'oparl .europa.eulRcgiJu tuicIUdcs/STUD!10 14!534979/EXPO STU%2820 14%29534979 EN .pd 
l~ accessed on April 22, 2015. Investor-state dispute sett lement is thus designed as the key mechanism to hold 
the host state accountable for conduct falling short of certain standards without having (exclusively) to rely on 
domestic judicial rel ief, which might be unavailable just in the moment \-"hen it is desperately needed. 

37UNCTAD, Investor-State Dispute Settlement: UNCTAD Series on Issues in International Investment 
Agreements II (henceforth rel~n·ed to as UNCTAD, ISDS-Series II ), (UN , New York and Geneva 20 14),p.23 

" Ibid 
" Ibid 
40 Ibid 
41lbid 
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international shareholder profil e might find it difficult to accurately define the firm 's 

nationality for the purposes of establishing the right of diplomatic protection 4 2 

In response to those, the [SDS was thus des igned to depoli ticize investment di sputes and 

create a forum that wou ld offer investors a fair hear in g before an independent, neutral and 

qualified tribu nal.43 1t was seen as a mechanism for rendering final and enforceable deci sions 

through a swift, cheap and flex ible process, over which di sputing parties would have 

considerable control 44 Given that investor complaints relate to the conduct of sovereign 

States, taking these disputes out of the domestic sphere of the State concerned provides 

aggrieved in vestors with an important guarantee that their claims wi ll be adjudicated in an 

independent and impaltial manner45 

Furthermore, there were/are also somewhat idealistic motives i.e. increasing the attractiveness 

of developing countries with weak institutions [ ... ] for foreign investment from the developed 

world, since official development aid cou ld no longer prov ide the amount of investment 

developing countries needed 4 6The degree of po litical risk to investments is inversely pro­

portional to the strength of the government institutions and the rule of law in a jurisdiction: 

the weaker the institutions and rule of law, the greater the political risk. 47 Stability and 

predictability are attributes that are rarely ascribed to a regulatory environment created by 

embryonic public institutions and hence many developing countries might be expected to 

suffer from a serious competiti ve disadvantage,,8 Many of those developing co untries have 

sought to redress that disadvantage by concluding liAs; these operate to reduce the level of 

"UNCTA D, I 50S-Series II, supra (n.37), p.23 
43UNCTAD, World In vestment Report 20 13: Global Value Chains: In vestment and Trade for Development 

(henceforlh referred 10 as WIR-2013), (UN , New York and Geneva 2013),p.11 1 
<4 Ibid, pp.III_1 12 
" lbid,p.112 
46Pieter Jan Kuijper. "Investment Protection Agreements as Instruments of International Economic Law" in 

Investor Slate Dispute Selliement (lSDS) provisions ill the EV's international inveslmenl agreements. 
workshop paper vol.I.(2014),p. 12, avai lable al: 
htlp:!I\V\V\V.~uroparl.curopa.eu/RcgDatalctlldcs/STUD!20 14/514979/EXPO S'r U%2K20 14%29534979 FN .pd 
D accessed on Apr il 22, 2015. 

471gnacio .C and William K. Perry. "The Ri se of Bilateral Investment Treaties: Protecting Foreign Investments 
and A rbitration", p.l , avai lable at: http://www.chadbournc.colll/ filcs/Publicalion/ fl X9Xm 1-!cbc-4fba-bb94 
87!T36d I b I a2/Prcsenimion/Publ icatioIlALtachmcnU8c6065d3-c::!2 f:·4a I C-;l I 87-8c94079c98bc/ l DO-?O 1 0-03-
SuarezAnzorcnaPcrrv.pdl~ accessed on April 6, 2015. 

" Zachary Douglas, supra (n. 5), p.1 
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sovereign risk inherent in every foreign direct investment by establ ishing a regime of 

internationa l minimum standards for the exercise of publ ic power by the host state in relation 

to investments made in its territory by the nationals of another contract in g stale 4 91n th is way, 

a state that is unable to trade on an inherent confidence in its regulatory reg ime [ ... ] can, 

nevel1he less, compete for forei gn d irect in vestment by subj ecti ng the co nduct of its public 

institutions to exogenous minimum standards50 

Therefore, the advance consent to thi s form of adjudication, given by States in ll As, domestic 

investment laws of a host state and/or in specific contracts between a foreign investor and a 

host state have so lved the problem of sovereign immunity.5 1 Consequently, even host states 

with less po litical power saw such neutral di spute settlement as a better alternative than 

su bmitting to the strong-arm tactics of a powerful home State.52 

To cut a long story short, in vestment arbitration one of the fastest grow ing areas of 

internationa l law has therefore emerged from the proliferat ion of BITs and MITs5J Since the 

conclusion of the first BIT in 1959,54 the number of agreements designed to regulate a host of 

issues related to fore ign in vestment has risen to nearly327 1551n add ition 10 setting forth 

substantive obl igat ions undertaken by the State part ies, the vast majori ty of those llAs, 

conta in prov isions for the settlement of disputes between investors and the host State through 

"Zachary Douglas, supra (n. 5), p.1 
"Ibid 
"UNCTAD, ISDS-Series II , supra (n.37), p.24 
" Ibid 
53Sergio Puig, -'The Role of Procedure in the Development of Investment Law: The Case ofSectiol1 8 of Chapter 

Eleven ofNAFTA; in Evolution in Inves[l11enl Treaty Law and Arbitration. edited by Chester Brown and Kate 
Miles, (Cambridge University Press, January 20 12), p. l , available at SSRN: hnp:l/ssrn.comlabstracl=204JJJ9, 
accessed on April 27, 20 15. 

" UNCTAD, ISDS-Series II , supra (n. 37), p. 18; see also ChriSlopher. J Thomas Q.c. and Michael Ewing-Chow, 
slIpra (n. 5), p.4 (As the quoted therein the 50 lh anniversary of this first BI T concluded in 1959 between 
Federal Republic of Germany and Islamic Republic of Pakistan for the Promotion and Protection of 
Investments was celebrated in December 2009. T hat Treaty is considered to be the first of the modern era of 
BITs, but it lacks the defining feature of modern treaties, namely, the conferral of the right of direct access to 
international jurisdiction upon the investor. On its 50th anniversary, th is Treaty \vas replaced by a new 
Agreement on the Encouragement and Reciprocal Protection of Investments between Pak istan and Germany. 
The Agreement incorporates significant new provisions in line with contemporary internat ional standards. 
Notably. the new Agreement contains a new arbitrat ion clause which permits the investor to liIe a claim 
against the State in which he invested). 

ssUNCTAD, World Investment Report 20 15: Reformin g International Investment Governance (hence forth 
referred 10 as WIR-20 15), (UN , New York and Geneva 2015),p. 106 ; UNCTAD, ISDS-Series II , supra 
(n.37), p. 18 
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international arbitration. 56 Accordingly, there has been tremendous growth in investment treaty 

arbitration over the past twenty years. 57 

In addition to serving as a de-politicized forum, international investment arbitration was 

expected to offer other advantages for sett ling investor-State disputes. Here, in a nutshell , are 

a few of the salient features that have led to the prominence of arbitration in general and 

typically investment arbitration in the international arena: 58 

2.1.1 Enforceability: Unlike other ADR procedures such as mediation and conciliation 

which are consensuaI.and will not resu lt in a resolution of the dispute unless the parties agree 

on an outcome, international arbitral awards are final and binding.59 Arbitration awards are 

more widely and readily enforceable than national court judgments as a result, primarily, of 

the 1958 New York Convention, a multilateral treaty for the recognition and enforcement of 

arbitral awards to which more than · 154 states are parties6 oBesides, investment arbitral 

56UNCTAD, ISDS· Series II , supra (n. 37),p.18;Recent examples of lIAs \vithout ISOS provisions are the 
Austral ia-United States FT A (2004) , available at: http://dfau.!.ov.au!about-us/pub!ications/tradc­
.ill v e5mL~DJ:b_!!'l~ t ra LL:;;.:JmL~~.~t:ii~,.~t9."~~Jl.g£~ .. t@g£:"~£.r~.!DCI1.!1P 4.&.9.!':!L~hflm~r -c:.L9J.'...91::.i n V.£.1!1.11 CI1.t,g~.R.i\, aeces sed on 
September 15 , 20 15; the Japan-Philippines EPA (2006), available at: httpJ/ \-\'\vw.moJil .go.jp/rcllioniusia­
paci/p hi l i llili!:!£1£Qa0609/ma ill. pdi~ accessed on September 15, 20 15 and the Australia-Malaysia FTA (2011)as 
cited in the UNCTAD, ISDS-Series I I, supra (n. 37), pp. I 8- I 9. 

57 As ci ted in UNCTAD, "Recent Trends in lI As and ISDS", II A Issues Note, No. I , (February 20 15), p.5 , for 
example, in 20 14 only, investors in it iated 42 known 15DS cases pursuant to lIAs, bringing the total known 
number of treaty-based cases to 608 at the end or that year. One hundred and one governments around the 
world have been respondents to one or more known ISOS claims. Developing countr ies continue to be the 
most frequent respondents in cases submitted to arbitration under li As, but the re lati ve share of cases against 
developed countries was also on the rise-in 2014. As such, 60 per cent of all cases in 2014 were brought 
against deve'loping and transition economies, and the remaining 40 per cent against developed countries. 

58Latham and Watkins ' In ternational Arbitration Practice LLP, "Guide to International Arbitration," (2014) , 
avai lable at: htlns:l/ww\\'.\\v,com/!)carch'?scarchText=Guidc+to+lnternat ional+Arbitratil)Il , accessed on April 
22,2015. 

59An arbitral tribunal's decision is final and binding upon the parties either because the parties have agreed this 
expressly in the arbitration clause, or because the arbitration rules referred to by the parti es exclude any appeal 
against the mvard. For instance, see the UNCITRAL Arbitration Rules (as revised in 2010) under ar1.34 (2) 
provides that "the award sha ll be made in writ ing and shall be tinal and binding on the parties"; Arbitration 
Act of England (1996) sect. 58 ( I) provides that unless otherwise agreed by the part ies, an award made by the 
tribunal pursuant to an arbitration agreement is tinal and binding both on the parties and on any persons 
claiming through or under them; New York Convention ( \958) art. Ill : "Each contracting state shalt recognize 
arbitral awards as biding .. 

6oFor more information about the convention and states parties to , see the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (Done in New York, on June 10, 1958 and entered in to force on 7 
June 1959), available at: 
http://wv.·\\·.ll llcitral .org/uncitrallcn/ llllcitraltextsiarbitrationlNYCol1vcntion.html.accessed on April 22 , 20 15 . 
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awards are readi ly enforceable in most jurisdictions under the ICSID Convention,6 1 which is 

another M IT exclusively deal with the reso lut ion of investment di sputes. 

2.1.2 Neutral Forum: In the internationa l arena, the prospect of prosecuti ng or defendi ng a 

case through a fore ign national court system, using unfamiliar laws and procedures before a 

judge of the same nationa lity as the opponent, is perceived as a major disadvantage.62 

International arbitrat ion, however, a llows for a neutra l, agreed or known procedure and a 

decision ofa nationally neutral arbitrator.63 

2.1.3 Procedural Flexibility: Arbitration rules are mostly streamlined, fl exible and far less 

complex than most national rules of civil procedure, making them better suited to parties from 

different jurisdictions.64 Therefore, they are relatively easy to understand for part ies of 

differe nt nationalities, and the proceedings are more eas ily foc used on the substantive issues 

and the parties are better ab le to adapt the dispute reso lution process to suit their relationship 

and the nature of their di sputes65 

2.1.4 Arbitrators with the Appropriate Experience: Unlike cou rt proceedings, where 

parties genera ll y have no input into the cho ice of judge fo r the ir case, the parties to arb itration 

usuall y appoint, nominate or at least have some input into the selection of 

arbitrator(s).66Arbitrator(s) can be selected for their fa miliarity with relevant investment 

reso lution practices, trade usages and legal structures, and their ab ility to apply different 

national laws and deal with comparative law issues.67 

61See the Convention on the Sett lement of Investm ent Disputes betwee n States and National s of Other States (the 
!CSID Convention, done in Washington, on MatThiS , 1965 and entered in to force on 14 October 1966), 
which is a multi lateral international treaty rat ified by over 15 1 states. According to articl e 54( 1) of this 
Conventio n each Contractin g State is obliged to recognize an award rendered pursuant to the Convention as 
bind ing and enforce the pecuniary obligations imposed by that award within its terri tori es as if it were afinal 
j udgment oj a COllrt in tha t State. 

62Clayton Utz law firm, Clayton Ut= ' "A GlIide 10 Inlel'nGlional Al'bifrafion," (A ustralia, 20 12) 
https:/lwww.clavtonUll..com/docs/GlIidc%:?Oto(Yo20IA 20 12.pdr, accessed on April 22, 2015 . 

63 Latham and Watkins'. supra (n. 56). see in general the introduction part; see also UNCTAD, ISDS·Series I I, 
SI/pro (n. 37), pp.23 · 24; UNCT AD, WIR 20 I 3, SI/pro (n. 43), p. I I I. 

64 Latham and Watkins', supra (n. 58), see in general the introduction part 
os Ibid, p.4 
66lbid, p.5 
671bid, see in general the introduction part 
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2.2 SOME CRITICISMS AGAINST ISDS 

However, even with all the above mentioned significances, the actual functioning of ISDS in 

llAs has also led to concerns about systemic defic iencies in the regime68 The grow ing 

number of cases, the broad range of po licy issues rose in that context and other deficiencies 

have turned ISDS into arguably the most controversial issue in .international investment 

policymaking 6 90 ther systemic deficiencies, inter alia, include the following: 

2.2.1 Legitimacy: In many cases, foreign investors have used ISDS claims to challenge 

measures adopted by States in the public interest, for example, po licies to promote social 

equity, foster environmental protection or protect public health 70So, questions have been 

rai sed whether a sole arbitrator or three individuals, appointed on an ad hoc basis, have 

suffic ient legitimacy to assess the validity of States' acts, particularly if the dispute involves 

sensitive public poli cy issues7l 

2.2.2 Transparency: 72Even though the transparency of the system has improved si nce the 

early 2000S,73 ISDS proceedings can still be kept full y confidential in case where both 

disputing parties so wish even in cases where the dispute involves matters of public 

interest. 74 Public interest elements in investor-State disputes, in particular, have thus 

contributed to call for greater transparency within ISDS and such proposals have met with 

resistance, dividing economies, investors and various interest groups 75 

2.2.3 Nationality Planning: Investors may gain access to ISDS procedures using corporate 

structuring, i.e. by channeling an investment through a company establi shed in an 

" UNCTAD, WIR·201 3, supra (n. 43), p. 11 2 
69 UNCTAD, WIR-2014, supra (n. 35), p. 126; Steffen Hindelang, supra (n. 36),p.15. 
7OUNCTA D, ISD S-Series II , supra (n. 37),p.25 
7l lbid. pp.25-26; see also UNCTAD, WIR 20 13, supra (n. 43), p. 11 2 
72According to the UNCTAD, Transparency: Series on Issues in International In vestment Agreements II 

(henceforth referred to as Transparency-Series II ), (UN, New York and Geneva 20 12), pp.5 -1O, the notion of 
transparency in internat ional investment law is evolv ing within the legal framework of international 
investment agreemenls tradit ionally with an object ive to eliminate information costs and institutional risks 
faced by potent ial and ex isting forei gn investors. A second consideration has ho\Vever emerged now in 
international investment law as to whether the rights and ob ligations of States and foreign investors are 
balanced in a \-vay that facilitates not only increased investment but also the susta inable development of the 
host State. . 

73 The 2006 amendments to the ICS ID Arbitration Rules and the 2013 rules on transparency in ISOS proceed ings 
adopted by UNCITRAL have ingrained to have contr ibuted much in transparency of the ISOS. 

74UNCTAD, WIR 20 13, supra (n. 43), p.112; see also, UNCTAD, ISDS-Series II , supra (n. 37), p.26 
75 UNCTAD, Transparency-Series II , supra (n. 72), p. 9 
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intermed iary country often with the sole purpose of benefitting from ISDS after the di spute 

arises. 76 

2.2.4 Inconsistency of Arbitral Decisions: Those arbitra l decisions that have entered into 

the public domain have exposed recurring ep isodes of inconsistent findings. 77 These have 

included divergent legal interpretations of identical or s imilar treaty provisions as we ll as 

differences in the assessment of the merits of cases involving the same facts. 78 Inconsistent 

interpretations have led to uncertainty about the meaning of key treaty ob ligat ions and lack of 

predictability as to how they will be read in future cases. 79 

2.2.5 Erroneous Decisions: Substantive mistakes of arbitral tribunals, if they arise, cannot 

be corrected effectively through ex isti ng review mechani sms80 Arbitrators decide important 

questions of law without the possi bility of effective review and existing review mechanisms, 

namely, the ICSID annulment81 process or national-court rev iew at the seat of arb itration (for 

non- ICS ID cases), operate within narrow jurisdictionallimits.82 

2 .2.6 Arbitrators' Independence and Impartiality: An increasing number of challenges to 

arbitrators may indicate that disputing parties perceive them as biased or predisposed to a 

particular outcome, despite the fact that arbitrators are subject to ethical rules requiring 

" UNCTAD, WIR 2013 , supra (n. 43), p. 112; see also, UNCT AD, ISDS-Series II , supra (n. 37), p.26; Phoenix 
Action, Ltd. v. Czech Republic, supra (n .16); Natha lie Bernascon i Osterwalder and Lise Johnson, cds, 
International Investment Law and Sustainable Development: Key Cases Fom 2000- 2010, (Canada, 
International Institute for Sustainable Development), pp.105 -111 ;Tania Voon, Andrew Mitchell and James 
Munro," Legal Responses to Corporate Manoeuvri ng in International Investm ent Arbitration," Journal 0/ 
International Dispute Settlement, (20 14), pp. 41 -68. 

77UNCTAD, ISDS-Series II , supro (n. 37), p.26 
" Ibid, pp.26-27 
" UNCT AD, WI R 20 13, supra (n. 43), p. 112 
" Ibid 
s'Arlicle 52( 1) of the ICSID Convention stipu lates watert ight grounds for annu lment. Generally, annu lm ent is 

predicated on the fact that: (a), the tribunal was not properl y const ituted;(b), the tribunal has manifestl y 
exceeded its powers; (c), there was corru ption on the part of a member of the tribunal; (d), there has been a 
serious departure from a fundamental rule of procedure; or (e), the award has failed to state the reasons on 
which it is based. For addit ional related information see also Julien Fouret, "Slay(ing) on Track or Falling off 
the Edge: The Absence of Legal Security in the Ad Hoc Committees ' Decisions under Article 52(5) of the 
ICSID Convention," Foreign Inveslmenl Loll' JOUl'Ilol, Vol. 27, NO.2, (November, 2012), pp. 303- 334 

"UNCTAD, ISDS-Seri es /I , supra (n. 37), p.27 ; The ICSID annu lmelll comm itJees besides having limited 
review powers on procedural irregulariti es given under Article 52( 1) of the (CS ID Convention, they are 
ind ividually created for spec ific disputes and they may arri ve (and have indeed arrived) at inconsistent 
conclusions, ibid. For more information about the practical analysis of the problems associated with the 
annulment procedures of ICSIO. See also Ngangjoh-Hodu. Y and Ajibo.C, "ICS IO Annulment Procedure and 
the WTO Appellate System: The Case for an Appellate System for Investment Arbitration", Journal of 
International Dispute Settlement (W inter 2015), pp.I - 24. 
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independence and impartiality83 Particular concerns have al so ansen from a perce ived 

tendency of each disputing party to appoint individuals sympathetic to their case and 

arbitrators' interest in being re-appointed in future cases and their freque nt "chan gi ng of hats" 

(serving as arbitrators in some cases and co unsel in others) amplify these concerns84 

2.2.7 Financial Stakes: The hi gh cost of arbitrations can be a concern for both investors 

[ ... ], and States85 From the State perspective, even if a government wins the case, the tribunal 

may refrain from ordering investors to pay the respondents' costs,86 leavi ng the average $8 

milli on spent on lawyers and arbitrators as a s ignificant burden on public finances and 

preventing the use of those funds for other goals.s' 

Given these opportunities and challenges as succinctl y exp lained above, over the past few 

years, the public discourse about the reforming of liAs reg ime in general and about the pros 

and cons of ISDS in particular has thus continued to gai n momentum 88Although the issue is 

not within the scope of thi s research to be investigated, for now it suffices to reiterate, given 

all the growing challenges that ISDS has faced ; the concrete actions of some countries and 

regional integration organizations in reviewing their model liAs, and the various proposed 

paths of actions for the reform of liAs regime in general and the ISDS element in particular, a 

broad consensus is emerging that the regi me of liAs and the related ISDS need to be reformed 

to make them work better for sustainable development89Today's questions are not hence 

"UNCTAD, ISDS-Series II , supra (n. 37), pp.27-28, see a lso, UNCTAD, WIR 2013, supra (n. 43), p.1 12 
841bid 
" UNCTAD, WIR 20 13, supra (n. 43), p. 11 2 
86For example in the case Metal-Tech Ltd v The Repl/blic of Uzbekistan , the tribuna l precisely decided each 

party to bear its own costs and to share the costs that should be paid to ICSID, even if the Respondent was 
prevailed over the case. For detail information see Metal-Tech Ltd. v. The Republic oJUzbekistan.(ICSID Case 
No. ARB/ I 0/3), Award, October 4, 20 13,'. 420, available at :hltp:liw\-\'w.italaw.com/sitcs/dcf:.nd tJ filcslc~sc­

dncumcnls!italm·v30 12.pdf. accessed on July 27 , 2015. 
87 UNCTAD, WIR 20 13, supra (n. 43 ), p. 112; see also, UNCTAD, ISDS-Series II , supra (n. 37), p.28; and far 

further detail information on thi s issue see, Gaukrodger .D and Gordon K, " Investo r-State di spute settlement: a 
seoping paper for the investment policy community". GEeD Working Papers on Internationallnvestmenl, No. 
20 J 2/3, DECO Investment Div ision, available at: http://\v\Vw.()ccd.nn!ldaJ!il1\·/invcstmcnl~policv/\VP-

20 12 3.pdl: accessed on Apr il 24, 20 15 . 
.. UNCTAD, WIR 20 14, supra(n. 35), p.126 
89For detail info rmation on those matters see in genera l UNCTAD, WIR 20 13, Slipra (n. 43),pp. 107- 119; 

UNCTAD, "Reform of the II A Reg ime: Four Paths of Action and a Way Forward ," II A Issues Note, No.3, 
(June, 20 14),pp. 1-8; and UNCTAD, WIR 20 14, supra (n. 35), pp. 124- 134; Ngangjoh-Hadu.Y and Ajiba.C, 
slIpra (n. 82); and Schill Stephan W., "The Six th Path: Reforming Investment Law fro m Within ," (June 4, 
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about whether to reform international investment poli cymaking but how to do so 

comprehensively to balance investor protections with sU'stainable development 

considerations.90Nonethe less, it seems need some time to see as to how such reform would be 

shaped, for it will not have yet determined its final destiny and further fo r the reform efforts 

have so far been re latively modest91 

Consequently, even with all its challenges, the ISDS has seemed to have susta ined for some 

years with modest evolutions to serve as an enfo rcement too l for the substanti ve comm itments 

States undertake in the ir liAs in favo r of fo reign in vestors. It is, therefore, important 

subsequently to descr ibe some of the basic conditions for the commencement of arbitrati on 

and some limitat ions. 

2.3 JURISDICTION OF INVESTMENT ARBITRAL TRIBUNALS AND 
ISSUE OF ADMISSIBILITY 

2.3.1 Jurisdiction of Investment Tribunals: Genera ll y, there are no international 

investment tribuna ls with general compulsory j uri sdi ction92Rather, in'ternational arb itrat ion is 

a voluntary and consent-based method of settling disputes. Consent of the respondent host 

state to arbi tration in IIA is thus the most important cond it ion fo r the vest in g of adjud icative 

power in the tribunal.93 In investment arbitration, consent is given by a host State on the bas is 

of lIAs, in nationa l legislat ion or through negotiated arbi tration clauses in investor-State 

contracts94 

2014) ,Folll'th Biennial Global Conference of the Society of international Economic Law (SIEL)Working Paper 
No. 201 4102, available at SSRN: hUp:/lssrn.comiabstract=2446918, accessed on Seplember 15,20 15. 

9OUNCTAD, Reform of the II A Reg ime: Four Palhs of Action and a Way Forward , supra (n. 89), p.3; UNCTAD, 
WIR 20 14, supra (n. 35), p. 128. 

91 UNCTA D, WIR 20 14, supra (n. 35),p. 126; UNCTAD, Reform oflhe II A Regime: Four Palhs of Action and a 
Way Forward, supra (n. 89), p.2 

92 Michael Waibel, inji'o (n. 93),p.2 
" Zachary Douglas, supra (n. 5), p. 15 1; see also UNCTAD, ISDS-Series II , supra (n . 37), p.3 1; Michael Waibe l, 

"Investment Arbitration: Juri sdiction and AdmissibililY." University of Cambridge Faculty of Law Research 
Paper No. 9/20/4,(Jan uary 31 , 2014),p.2 , ava ilable at SS RN: hUn: llssrn.com/abst",ct~2391789 or 
hHp:l/dx.doj.()rgi lO.2139!ssrn . ~3917S9. accessed o n April 28, 20 15. 

94 ICSID, "Background In formation on the International Centre for Settlemenl of Investment Disputes (ICS ID)," 
supra (n. 6); UNCTAD, ISDS-Seri es II , supra (n. 37), p.3 !. 
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Since, li As are agreements concl uded between States, onl y States can give their consent to 

arbitration in II As95 According to the leading schoo l of thought,96the relevant clauses in liAs 

represent a unilateral offer of consent to arbitration by the contracting States, whi ch can be 

accepted by the other party to the dispute, i.e. an in vestor.97 Investors typically express their 

acceptance to arb itrat ion by filin g a request for arbitration and when thi s happens, the consent 

is " perfected" and can no longer be revoked unil atera ll y.98 

From the point of view of a State 's consent, li As can be categorized into several groups 

which, inter alia, may include: ( I) Explicit consent;99 (2) Im pl icit consent; 100 (3) Agreement 

to provide consent in the future; 101 and (4) Reservation of consent to arb itrat ion. 102 

Besides, States have taken a variety of approaches to de lineating the types of disputes that will 

be subject to ISDS and so its scope is req uired to be determined through holi stic examination 

" UNCTAD, ISDS-Series II , supra (n. 37), p.3 1 
% Contractual school of thought is deeming to be the leading school of thought wh ich supposes instruments of 

state consent in li As as inchoate and forward looking-they operate as an invitation to third panics to accept. 
They are a multi -stepped process, beginning with an offer of arbitration by the state which is perfec ted by 
means of an accep tance by an investor and as sut;h when the consel1l is perfected it can no longer be revoked 
unilatera lly. 

"UNCTAD, ISDS-Series II , supra (n. 37), pp.3 1-32 
98 Ibid, p.32 
99lbid; fo r instance, the Kenya-Slovak Republic BIT (20 11 ), in relevant part of Article 9(5) provides that "each 

Contracting Party hereby gives ill' llllconditional COlll'ellt to the submission of a dispute between if and an 
investor of the a/her Contracting Party 10 arbitration in accordance with this Article." To refer the full text o f 
the BIT see in general the Agreement between the Government of the Slovak Republic a nd the Government o f 
the Repub lic o f Kenya fo r the Promotion and Reciprocal Protection of Investments (signed on 14 December 
20 11 ), ava ilab le at UNCTAD: httn:ilinvcstmcntpolicvhub.ul1Clad.nrg/i)o\-vnloadfi rC:'HvFilci l794, accessed on 
September 15, 2015 . 

100 For detai l information with some actual illustrations see, UNCTA D, ISDS-Serics II , supra (n. 37), pp.32-33 
lOt /bid, pp.33 -34,for example, the 1998 BIT concluded between Aus tralia and Lithuania provides in Article 13 

Ihal if an investor of one Party refers a claim to arb itration before ICSID, " the other Party shall consent in 
writing to Ihe submission of the disPlite to the Centre within thi1"ly days of receiving such a request from the 
investor [ .. .]." For detail informat ion see also the Agreement between the Government of AUSTRALI A and 
the Government of the REPUBLI C of LITH UANIA on the Promot ion and Protection of in'vestments (S igned 
on 24 November 1998 and Entered into Force on 10 May 2002), available at UNCTAD: 
htw:liinvcstmcnlpo1 icvhub.unctad.orglDownloadiTrculvFill'l 157, accessed on September IS, 20 IS. 

I02UNCTAD, ISDS-Series II , supra (n. 37),p. 34, for example, the 1999 BIT between Argentina and New 
Zealand provides in Arti cle 12(3) that un less the parties to the dispute agree otherwise, the dispute shall be 
submitted to e ither: (a) ICSID; or,(b) If both. parties to the di spute agree , arb itration under the Arbitration Rules 
of the UNC ITRAL, as then in force. However, as provided under sub-article (4) of same Article the implicit 
consent given under sub-art icle (3) shaff 110/ COllstitute, by itself, lite cOllselll of th e COlltracling Party 
required ill Article 25(1) o/the ICSID COll velllioll. You can also consult the fu ll text or lhe BIT available at 
UNCTAD: hltp:/lillveSlmcntpolicyhub.unclad.on:ziDownloadi r rcalvFile/ IOS, accessed on September 15, 20 15. 
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of various provis ions of a given IIA for the precise effect of any such express/implied 

lim itation wi ll obviously depend upon the wording used. 'OJ 

Accordingly, some liAs extend ISDS clauses to all kinds of di sputes ari sing between an 

investor and the host contract in g party.,040ther ISDS clauses are wo rded more narrowly and 

refer only to those di sputes where an investor alleges the breach of an II A. ,o5Sti ll , some !lAs 

identify by means of a pos itive li st, specific obligations whose violation can be a cause of 

action in an investor's claim and such li st can be broad or narrow, depending on the 

agreement of the contract ing parties. 106 

Likewise, liAs al so appl y extra techniques to c ircumscribe the scope of ISDS. These can be 

done among other through: (I) exclusion of disputes in a particular sector or industry or 

specification of a limited number of provisions in particular sector or industry under which 

investors can make claims ,07; (2) exclusion of disputes in a parti cular regulatory area or 

relating to speci fic obligations ,08 ; (3) exclusion of " pre-establi shment" di sputed issues. ,09Still , 

as provided in some li As, states can also limit ISDS through setting a period oflimitation." ° 

I03CUSIav F·W flail/ester GmbH & Co KG v. Republic afGhano, supra (n. ~),' 125. 
104UNCTAD, ISDS-Series II , supra (n. 37), pp.38-39; Zachary Douglas, supra (n. 5), pp. 234·245 ("Depending 

on other limitations on a tribunal's authority_ such as those that might be found in the applicable law clause, 
such ISDS clause could include alleged violations of customary international law, investment contracts and 
possibly even the domestic law of the host State. ") 

'''As ci ted in the UNCTAD, ISDS-Series II , supra (n. 37), p.39 (Thc India-Republic of Korea FTA (2009), 
Article 10.21 , provides that "[.J shall apply to disputes between a Party and an investor oflhe other Party 
cOll cerJling aJl alleged breach of (Ill obligatio" of Ih e form er Parly under this Chapter, which causes loss or 
damage to the investor or its investments. "); Zachary Douglas, supra (n. 5) , p. 235 argued towards that effect 
that it is this type of clause that features in the two most prominent multilateral investment treaties, NAFTA 
and the Energy Charter Treaty. 

106 For more information on this issue see, UNCTAD, ISDS-Series II, supra (n. 37),pp.39-40; August Reinisch, " 
How Narrow are Narrow Dispute Settl ement Clauses in I nves tment Treat ies?" , infra (n. 146), pp. 11 5- 174. 

107UNCTAD, ISDS-Series II , supra (n. 37), p.42 
los lbid, pp.43-46 
I09 /bid, pp.46-47 Traditional investment treati es are or the "post-establishment" type-they apply to investments 

after the laner are es tablished in the host State. Under stich treaties, States retain full discret ion in the malleI' of 
admitting investments. By contrast, a growing number of li As include in addition to post-establishment 
protections, pre-establishment obligations that guarantee non-di scriminatory access to the host country market 
to in vestors from the other contracting party. However, some of these liAs have excluded certain pre­
establishment issues from the scope of ISOS. 

" ' Ibid, pp.48-49; For instance, the US Model BIT (20 12), infra (n. 126) provides undcr ils art icle 26( 1) that "no 
claim may be subm itted to arbitration [ ... ] if more than three years have elapsed from the date on which the 
claimant first acquired, or shou ld have first acquired, knowledge of the breach alleged [ ... ]has incurred loss or 
damage. Accordingly, although such limitation may decreases the exposure of States to investor claims, which 
in that requires the claim s to be lodged within a limited period of time after the events giving ri se 10 the 
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Above all, the ISDS scope is very much depend ing on the scope of the treaty as a whole. 

Those treaty scope limitations are always in turn very crucial in establishing the various 

j urisdictional e lements of arb itra l tribunals. Those are composed of: 

2.3.1.1 Jurisdiction Ratione Materiae: An important aspect of estab li shing the material 

scope of treaty coverage is determining what qualifi es as an " investm ent." ' " The treaty's 

definiti on of " in vestment" identifies the range of transacti ons and assets to whi ch the treaty 

applies .1I2 Most liAs have very broad and open-ended definiti ons of " in vestment", which has 

prompted tribunals to take an expansive approach towards the kinds of transactions and assets 

that qual ity as investments. '13 While other li As have defined " investment" more carefully, 

creatin g a c losed li st of covered assets. " 4 The definit ion of investment thus delineates the 

range of assets protected under the treaty, inc ludi ng those protected through the ISDS 

mechanism. I 15 

2.3.1.2 Jurisdiction Ratione Personae: ISDS invo lves nat ional or company of one State 

submitting a claim aga inst another contracting host State.' 16The underlying issue is whether 

the protections conta ined in II A should be extended to a specifi c cla imant and actua ll y there 

are a number of options to make the range o f covered persons broader or narrower. I " In case 

of natura l person, liA s typica ll y apply to natural persons who are recognized as a national by 

dispute, it is equally important to clearly specify whether the limitat ion period runs from the date of the 
measure or from the time the investor discovered, or reasonably should have discovered, the loss or damage 

"'UNCTA D, ISDS· Series II , supra (n. 37), p.SD 
I12lbid 
lll /bid 
114tbid 
li S/bid; see also Michael Waibel , supra (n. 93) pp.50·57; Zachary Douglas, supra (n. 5), pp. 233 -283; Moreover, 

see Article 25 of the ICSID Convent ion vests subject matter jurisdict ion in ICS ID trib unals for 'any legal 
dispute arising directly Ollt of an investment '. However, the case law and the literature are div ided on whether 
the definition of investment typically found in the instrument of consent, nowadays typically in BITs, should 
be the sole determinant or whether the reference to 'investment' in Arti cle 25 establ ishes an objective 
jurisdictional threshold. To put differentl y, Tri bunal s have offered different interpretations as to what 
constitutes an investment under the Convention. Some tribunals find it sufficient when an investment satisfies 
the definition in the applicable II A; others con fi rmed a double review by which the fi rst question is whether 
the dispute arises out of an investment under Article 25, as opposed to an ord inary commercial transaction, 
fo llowed by the question o f whcther the dispute ari ses out of an investment as defined in the IIA. 

116UNCTAD, I SDS ~Seri es II , supra (n. 37) , pp.52 ~ 53 ; see also in general Michael Waibel, supra (n. 93) pp .3 l ~ 
38; and Zachary Douglas, supra (n. 5) , p. 284 . 

II7/bid 
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the domestic law of the relevant contracting party and in accordance wi th the relevant 

provision in the treaty. I 18 However, it also extends beyond nationals to cover person with dual 

nationa lity, permanent res idents of the State and thereby increase the scope of coverage. I 19 

With respect to legal person, li As may include or exclude certa in specific categories of 

entities.12o 

2.3.1.3 Jurisdiction Ratiolle Loci: The issue of geographical appli cati on of the treaty has two 

aspects. 121 The first is that most liAs cover investments " in the territOlY" of the contracting 

party and thus exclude assets that may have some characteristics of an investment, but are not 

physicall y located in its territory.122Second, the geographical scope depends on the IIA's 

definiti on of the term "territory", in particular on whether the definiti on extends coverage 

beyond the boundaries of the territorial waters of a State to the continenta l shelf and excl usive 

economic zone. 123 

"'UNCTA D, ISDS-Series II , supra (n. 37), pp.52-53 ; see also in general Michael Waibel, supra (n. 93) pp.3 1-
38; and Zachary Douglas, supra (n. 5), p. 284; But, as Zachary weIl demonstrated in his book titled 
"I nternational La~v of Investment Claims" , the difficulty that has emerged in practice is the relat ionship 
between the test for nationality prescri bed in the investment treaty and the rules on national ity that form part of 
the law of the contracting state party. For addi tional information see Zachary Douglas, supra (n. 5), pp. 285· 
290. 

119UNCTAD, ISDS-Series II , supra (n. 37), pp.52-53 ; sce also in general Michael Waibel. slipra (n. 93) ppJ I-
38; and Zachary Doug las, sllpra (n. 5),pp. 284-327 

12olbid; For instance, there are two alternatives under Art icle 25(2) of the ICSID Convention to fulfill the 
requirement of being a 'national of another Contracti ng State ' in case the claimant is a legal person: 

(I) 0 juridical person having the nationality of a Conrrocting State other than the State party to the dispute 
on the date on which the parties consenred to sub mit such dispute to arbitration: or 

(2) a juridical person which had Ihe nationality of the Contracting State party to the dispute on the date on 
which the parties consented to submit such displlfe to arbitration and which, because a/foreign control, 
the parties have agreed should be treated as a natiol1al of another Contracting State for the purposes of 
the Convention. 

Likewise, some other liAs excluded such as branches of enterprises, non-profit entities and/or government 
Q\.vned entit ies or entities with out legal personality, 

12IUNCTAD, ISDS-Series II , supra (n. 37), p.54 
"'Ibid; see also in general Michael Waibel , supra (n. 93), pp.38-42 ; For instance, Art icle 1101 orthe NAFTA's 

coverage of ratione loci is limited to 'investments in the territolY 0/ another party ', For the EeT, it also 
incorporates an express territorial link in its A rticle 1 (10) • Area' means with respect to a state that is a 
Contracting Party:(a) the lerritOlY under its sovereignty, it being understood that lerrilOlY includes land; 
internal waters and the territorial sea: and (b) subject to and in accordance with the international law of the 
sea: the sea, seabed and its subsoil with regard to which that Contracting Party exercises sovereign rights and 
jurisdiction. 

12J /bid; Furthermore, the UK Model BIT (2005) provides in relation to terri torial extension to overseas terr itories 
that: in respect 0/ the United Kingdom: Greal Britain and Northern Ireland, including the territorial sea and 
maritime area situated beyond the territorial sea of the United Kingdom which has been or might in t!Jell/ture 
be designated under the national law of the United Kingdom in accordance with international/ow as an area 
within which the United Kingdom may exercise rig/us with regard 10 the sea-bed and subsoil and the natural 
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2.3.1.4 Jurisdiction Ratiolle Tell/poris: The main Issue here is whether treaty protection 

extends to investments made before the entry into force of the agreement. 124 Inc luding them 

can significantly enlarge the number of covered investments. 125 However, thi s approach does 

not mean that li As acquire retroactive effect as the liAs obligati ons apply only with respect to 

acts or facts occurring or continuing to ex ist after its entry into force. 126 

2.3.2 Admissibility: The Conditions for the Exercise of Jurisdiction 

For an investm ent treaty tribunal to proceed to adj udge the merits of claims ari sing out of an 

investment, it must have jurisdiction over the parties and the claims, and the claims submitted 

to the tribunal must be admissible.127Hence, admissibility refers to the power of the tribunal to 

examine a case at a given point in time.128 It concerns the exercise of the tribunal's 

adjudicative power in relation to one or several specific claims submitted to it,129 or shortly, it 

deals with the suitability of the claim for adjudication on the meritsD O 

resources and any lerri(OIY to which this Agreement is extended ill accordance with the provisions of Article 
12. Art icle 12 in turn provides at the time of signature, entry il1lo force, ratificat ion of the Agreement, or at any 
tim e thereafter, the possibility of' its extension to overseas terr itories for whose international relations the 
Government of the United Kingdom are responsible as may be agreed between the Contracting Part ies in an 
Exchange of Notes; Similarly. Article 70 of the ICSID Conventio n also provides the applicabili ty of the 
Convention to all territories for whose internati onal relati ons a Contracting State is responsible, except those 
which are excluded by such State by written notice to the depos itary of the Convention either at the time of 
ratificat ion, acceptance or approval or subsequently. 

124 UNCTAD, ISDS·Series II , supra (n. 37), p.54; see also in general Michael Waibel, supra (n. 93), pp.42·49; 
Zachary Douglas, supra (n. 5), pp. 328-343. Generally, the claimant's investment can have been made before 
or after the investment treaty entered into force, subject to an ex press prov ision to the contrary in the 
investment treaty. 

125 Ibid 

' 26 UNCTAD. ISDS-Series II , supra (n. 37), p.54; see also in general Michael Waibel, supra (n. 93), pp.42·49; 
Zachary Douglas, supra (n. 5), pp. 328-343.; under customary international la w, in ternat ional treati es do not as 
a general rule apply retroactive ly. The ILC Draft Articles on Responsibility of States for Internationally 
Wrongful Acts under its Article 13 and the Vienna Convention on Law of Treati es under its Art icle 28 
respectively codified the general ru le which confi rmed that treaties do not app ly retroacti vely to any acts or 
facts which occur or cease to ex ist before their entry in fo rce. Moreover, non-retroacti vity rule in investment 
Irealies is generally implied 100, bUI Arl icle 2(3) of Ihe US Model BIT (20 12) expressl y provides Ihal for 
greater certainty . this Treaty does not bind either Party in relation to any act or fact that took place or any 
situation that ceased 10 ex ist before the date of entry into fo rce of th is Treaty. For detail informat ion sec the US 
Model BIT (20 12), availab le at: http://''\' ,,w.st~l\c.l!O\"I<.locul11~llts/nn:.wtli/::'l tion/ 1883 71.pdf, accessed on 
OClObcr 14, 201 5. 

127 Zachary Douglas, supra (n. 5) , p. 135 
" 8 Michae l Waibel, supra (n. 93), p.5 
129 Ibid 

'JOZachary Douglas, supra (n. 5), p. 148 
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However, frequentl y, the di stinction between jurisdiction and admissibi lity is not altogether 

easy to articulate, for international law in general and for investment arbitration In 

particular.131 Whether a matter pertains to admiss ib il ity . or jurisdiction may also vary by 

fie ld. 132 Nevertheless, scholars in some literatures and arbitra l tribunals' in exceptional 

cases l 33 try to put generally the conceptua l distinction; as jurisdict ion is the power of the 

tribunal to hear the case, and admissibi li ty is, whether the case itse l f is defective i.e. whether it 

is appropriate for the tribunal to hear it. 134 

Furthermore, investment arbi tration tribunals often diverge on classification of whether 

certain matters pertain to jurisdiction or to admissibil ity, but with potenti ally significant 

consequences for the outcomes of investment arbitrations. 135 Although the term 

' admissibili ty' is found neither in the ICSID Convention 136 nor in the UNCITRAL Arbitration 

Rules, the Melhanex tribunal underlined that the distinction between j urisdiction and 

admissib ili ty was im portant even though ' it was perhaps not easy to define the exact div iding 

line, just as it is not easy in twilight to see the divide between night and day. 137 

1)1 Michael Waibel, supra (n. 93), p.7 
Il2 /Nd, p.7 Michael further by reviewing the le J cases and li teratures quoted fo r example the nat ionality of 

claims concerns admiss ibility in di plomati c protection, but is jurisdictiona l in investment a rbitration. 
IJJFor instance, see the case of Waste Management, Inc. v. Mexico , (ICS ID Case No. ARB (AF)/98/2), 

Dissenting Opinion of Keith Highet, June 2, 2000, .58 , avai lable at: 
htln:/i\""vw.ila la w.cotnigitc$!dcfaulli liles".:asc-do~umentsJita0894.pdf, accessed on August 7. 20 15. 

134MichaeJ Waibel , supra (n. 93), pp. 7-8; (Juri sd iction typica ll y focuses on the tribunal and the parti es, whereas 
admiss ibility foc uses on the claim(s); jurisdict ion usually involves permanent defects which imply that 
tribuna ls are unab le to exercise thei r mandate in li.ne with the direct ions of the parties, whereas objections as 
to the ad miss ibility of claims usua lly invo lve more transient c ircumstances which Ill ean thal a cla im is not yet 
ready for adj ud ication. ibid, p. 65). 

llS lbid, p. 66; the 'twi light zone ' between jurisdiction and admissibility is also reflected in the interchangeable 
use of jurisdict ion and admiss ibility by some investment tribunals. 

136Arguab ly in thi s respect, Art icle 41 (2) of the ICSID Convent ion provides that "any objection by a party to the 
di spute that that dispu te is not with in the jurisd iction of the Centre, or for other reasons is not within the 
competence of the tribunal, sha ll be considered by the tribunal which shall determine whether to dea l with it 
as a pre liminary quest ion o r to join it to the merits of the di spute." Fo llowing that, the tr ibunal in the case 
e MS v. Argentina observed that the "dist inct ion between adm iss ibi lity and jurisdicti on does not appear qu ite 
appropriate in the contex t of (CS ID as the Convention dea ls only with jurisdiction and competen ce. For more 
information see eMS v. Argenlina,( ICS ID Case No. ARB/01 /8), Decision on Jur isd iction , July 17, 2003, . 
41 J avai lab le at: htlp:/!\vww. italav.'.com!silcsldcfau ltlfiks/casc dOl:lIlnCnbiitaO 183 .pdf, accessed on August 7, 
20 15. 

1J7lvlethanex eOlporation v. USA,(UNCJTRAL NAFTA), Parti al Award on Jurisdict ion and Admi ssib il ity , 
August 7, 2002, ~. 139, available at: httQ:/!ww\v.statc.gov/documcnls/orgal1izatilltl/ 1 26 1 3 . ndJ~ accessed on 
August 7, 2015; Michael Waibel, supra (n. 93), p.8 
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First, as the critical date for determining whether investment tribuna ls have jurisdiction is the 

date of the request for arbitration, new deve lopments after that cr itica l date cannot be taken 

into account for purposes of assess ing the tribuna l's jurisdiction un li ke in that of assessing 

ad missibil ity.138 Second, tribunal s have greater procedural fl exib ility with respect to cases 

over wh ich they have jurisd iction but there is only a temporary barrier to the exercise of their 

jurisdiction because of inad miss ibl e claim(s) .139 Third, where the impediment to exerc ising 

jurisdiction is embodied in a provision of a MIT, then it cannot be waived by the respondent 

host state either expressly or by its conduct in the proceedings. 140 No such problem arises in 

respect of objections to the admissibil ity of a c1aim. 141 Fou rth , a question relating to 

jurisdiction can and must be raised by a tribunal proprio mOlu, whereas that would be 

inappropriate for issues of ad miss ibility.142 Fifth, there may be strategic reasons. If in case 

host States raise strong jurisdictional objections and tribunals regard them as concern ing 

admissibility, they are likely to be joined to the merits.143 Such cases, in proceeding to the 

merits stage, may involve addi tiona l expenses for host States, and could increase the risk of 

losing the case, compared to a s ituation where the tr ibunal dea lt with the objecti on as a matter 

of ju ri sdict ion, isolated fro m the meri ts of the case. 144 Strategicall y, this may be a concern for 

. a host State with strong jurisdictional objecti ons, but much weaker argum ents 0 11 the merits. 145 

2.4 THE" ACCORDANCE WITH THE LAW" LIMIT A TlON 

The fact that most modern liAs contain dispute settlement clauses, providing for different 

forms of settling investment disputes between States and nationals of the other contracti ng 

parties, should not be mistakenl y, however, viewed as opening a guaranteed avenue to 

investment arbitrat ion. 146 While it is true, that most dispute settlement clauses in liAs contai n 

an offer to choose arbitration, obviously there are also some limitations. 

tJ'Michael Waibel , supra (n. 93), p.66 
''' Ibid, p.67 
'''Zachary Douglas, supra (n. 5), p. 141 ; Michael Waibel , supra (n. 93),pp.67-68 
141 1bid 
1421bid 
'''Michael Waibel , supra (n. 93), pp.68-69 
1441bid 
14Slbid 
146August Reini sch, "How Narrow are Narrow Di spute Settlement Clauses in Inveslment Treaties?" Journal 0/ 

International Dispute Settlement, VoL2, No.1 (20 II ), p. I 16, available at: 
http://j ids.oxrordjournals.org!conlcnU2/ 1/ 115 .full.pdf'+hlml, accessed on September 4, 2015. 
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States use multipl e mechanisms to limit the scope of application of the HAs s igned by them in 

addition to those diverse mechanisms briefly explained before. One of the most commonly 

used refers to the so-ca lled "accordance with the laws of the host State clause. ,, 1.7 

There are various forms by whi ch States establi sh the "accordance w ith the laws clause."1 48 

Among the mechani sms used to inc lude thi s limitation is to add it into the definiti on of 

investment itself, making it clear that for the purposes of that reciprocal protection agreement 

on ly those made in accordance with the laws of the host State will be deemed investlllenls. 149 

Furthermore, the s ignatory States may val idl y exclude from the protection of li As investments 

made illega ll y through encompass ing of sllch clause in the articles that indicate the scope of 

protection of the IIA or even in the chapter related to "Promotion and Ad miss ion."1 5o 

Likewise, the conformity of the estab li shment of the investment with the nationa l laws is read 

implicit, even when not expressly stated in the relevant lIA by some tribunal s. 151 

Owing to those limitation clauses, the requirement that an investm ent be made in accordance 

with the laws in order to benefit from liAs' protection is now uncontrovers iaI. 152Such legality 

requirement c lauses in liAs is consistentl y interpreted by arbitra l tribuna ls as depriving the 

liAs from protecting investments that should not be protected, particularl y because they 

would be ill egal153 and whereby to allow for the host state to retain a certain degree of control 

147/nceysa Val/iso/elana, SL V Republic of EI Salvador. supra (n. 8) , .185; Gustav F-W HameSler GmbH & Co 
KG V. Republic o/Ghana, supra (n. 8), ~. 125 

148/nceysa Vallisoletana, SL V. Republic ofEI Salvador, supra (n. 8), . 186; See also in genera l Mo loc , and et al. 
supra (n. I), and Sch ill Stephan W, supra (n. II ). 

1491bid; see also lvlytilineos v. State Union of Serbia and Montenegro and Republic of Serbia , (UNCITRAL), 
Partial Decision on Jurisdiction, September 8, 2006, .138, avai lab le at: 
hUp:/lw'A'"V'i. italaw .com/documctlts/Mvti linC'osPartialA wi:lrd.ruli: accessed on September 17, 20 15; Melal-Tech 
Ltd. v. The Republic of Uzbekistan , infra (n. 86),~ . 130; Tokios Toke!es v. Ukraine, supra (n. 8) .~. 74; Salini 
Costrultori S.p.A . and Ita/strode S.p.A . v. Morocco, supra (n. 12), ~.4 5 ; Phoenix Action. Ltd. v. Czech 
Republic, supra (n. 16),'. 56; and Saba Fakes v. Republic of Turkey, supra (n. 8), ~. 115 . 

150/nceysa Val/isolelana, SL V Republic of EI Salvador, supra (n. 8), , . 187-188; See also in general Ursula 
Kriebaum, supra (n. I I); Schill , Stephan W., supra (n. I I). 

151 Plama Consortium limited v. Republic of Bulgaria, supra (n. 14), . 138-141 ; Phoenix Action, Ltd. v. Czech 
Republic, supra (n. 16), ~. I 0 I ;For more detai l analysis on th ese matters see also in general Ursula Kriebaum, 
supra (n. I I); Schill Stephan W, supra (n. II ); Mo loo, and et a l. Supra (n. I). 

15210annis Kardassopolilos v. Georgia, supra (n. 1 3),~. 1 74 
15JSalini Costrulto,.; S.p.A. and ltalstrade S.p.A. v. Mol"Occo, supra (n. 12), .46; Tokios Tokeles v. Ukraine, supra 

(n. 8) ,~. 84;1nceysa Val/iso/elana. SL V. lIepublic ofEi Salvador, supra (n . 8), ~'l . 205-207; Schill , Stephan W, 
supra (n. 1 I ),p.2 
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over foreign investments by denying protection to th ose investments that do not comply with 

its laws and regulations. 154 

In connection to this limitation clauses, the issue seems to have remained far from settled in 

the eye of many commentators is, however, whether such legal ity requirement limitation 

clause is a matter affecting the jur isdiction of treaty-based arbitral tribunals, requiring them to 

decline jurisdiction in case illegal ity is proven, or whether it is a matter only affecting the 

merits of a di spute. 

Many commentators, who studied the trend, by giving too much stress on the treaty text have 

come to conclude that, where the applicable IIA is, contained an explicit "accordance with the 

law "c lause, the issue is a bar to the tribunal's jurisdiction. While, in case the applicable [[A 

does not require "accordance with the law" clause expressly, the legal ity requirement has not 

been disposed at the onset as jurisd ictional prerequisite by investment tribunals. 

Moloo, Rahim and Khachaturian Alex in their scho larly commentary titled "The Compliance 

with the Law Requirement in International Investment Law "for instance, come to conclude 

that where the applicable investment treaty contains a clause requiring the investment to be 

made in compliance with host-state law, such a requirement, is a jurisdictional prerequisite.155 

Conversely, where parties do not expressly exclude investments that are not made in 

accordance with the law from the investment treaty's coverage, to preclude jurisdiction of th e 

dispute wou ld be to limit jurisdiction in a way not contemplated by the parties. 156 ln thei r view, 

concerns in that regard becomes a question of admissib ility for the claimants' claims, i.e., 

claimants whose investments were not made in accordance with the law shou ld be precluded 

IS<l/oanllis Kardassopoulos v. Georgia, supra (n. 13),~.182, 
155Moioo, and et al. Supra (n . \) p. 1499 (If parties consent to exclude the application oran investment treaty to 

investments that do not accord with host-state law, a tribunal cannot defer the question of the in vestment's 
legal ity to the merits.) 

1561bid: in the commentators ' view that was not to confirm that a claimant whose claims are premised on an 
investment that does not accord with the law should be able to pursue its claims. Indeed, [ ... ], there is a 
substantive obligation to make one's investment in accordance with the law. In their adm inistration of justice, 
arbitral tribunal s shou ld not lend their support to a claimant whose claims ari se from an investment wh ich was 
not legally made under the law of the host state or international legal principles at the merit phase. 
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from their substantive c laims being heard even though tribunals have jurisd ictions over the 

di sputes. 157 

As we ll , Schill Stephan m his scholarl y Article titled "Illegal Investll1ents in International 

Arbitration" has come with identical conc lusion.158 Neverthe less, he indicated al so that even 

in that case, onl y illegality in the acqui sition of an in vestment is relevant to bar arbitral 

tribunals' jurisdiction .159 

However, the researcher is of the view, that the above conclusions are too abstracts which 

deem to have been made without considering the specific terms and nature of li As, the type 

and form in which the objection/claim is ra ised and by wh ich/whom of the parties had been 

raised, the seriousness or ins ign ificance of the contraventions to the legality requirement 

clauses and other factors, beyond the mere stressing on the treaty text i.e. the ex istence or not, 

of an explicit "accordance with the law." T his thesis therefore in add ressing the im pact of the 

legality requirement clauses in lIAs to deprive treaty protections to investments made in 

breach of the do·mestic law or genera l international principle of law, either at the onset as 

jurisdictional issue or later at the merit phase, seeks to articulate the influences of those 

add itional factors in next chapter based on a review of more inclusive and authoritative 

arbitral decisions and available commentary to date. 

" ' Moloo, and et al. Supra (n. I), p. 1499 
" 'Schill , Slephall W, supra (n. II) , pp. 28-29 
1591bid 
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CHAPTER THREE 

EMERGING PRACTICES OF INTERNATIONAL INVESTMENT 
ARBITRA TION TRIDUNALS IN ADJUDICATING ILLEGAL 

INVESTMENTS: ANALYZING SELECTED CASES 

3.1 INTRODUCTION 

As mentioned before, the requirement that investments be made in compliance with the laws 

is becoming a common requirement in modern liAs. However, the interpretations provided so 

far, to elevate the implementation of such clause into general principle in commentari es to 

date, seemed to have remained somewhat solidly impractical , especia ll y as it is often 

considered within the context of treaty texts i.e. the existence, o r not, of an explicit "in 

accordance with the law clause" in the applicable I1A, instead of anal yzing it in light of a 

concrete type of illega l acts alleged to have identified from case laws and literatures. More 

than the likely requirement of compliance with laws and regulations of the host State 's laws, 

an investment is also required to have invested/operated without mi red in any fraud, 

corruption, lack of good faith etc . Such illegal acts are affirmed by arbitral tribunals to be 

more than likely a violation ofthe host State's laws. l60 

Generally, the types of "illegal investments" alleged to have identified from case laws and 

commentaries are numerous whi ch, inter alia, incl ude the "vio lation of the host State's 

lawsul61 , "fraud I1162, lIcorruption,, 163, violation of "good faith" or "transnational public 

160For instance, even though the app licable BIT in Gustav F-W Iiamester GmbH & Co KG v. Republic a/Ghana, 
supra (n. 8), ~~. 123-124, contained a combined "in accordance with host Stale law"-clause, the tribunal 
towards that end made a more general statement that "an investment will not be protected if if has been created 
in violation of national or internaNonal principles of good faith: by way of corruption, frauc/, or deceit/III 
conduct; or ifils creation itse/fconstitllfes a misuse a/the sysrem a/international inveSlmenf protection under 
the JCSJD Convention. It will also not be protected if it is made in violation 0/ flie hosl Stale 's law (as 
elaborated. e,g by the tribunal in Phoenix). These are general principles thar exist independently 0/ specific 
language to this effect ill the Treaty." 

I6'Moloo, and el al. Supra (n. I), pp. 1473 -1 501; Ursula Kriebaul11 , supra (n. II ); pp.l - 35; Schi ll , Slephan W, 
supra (n. II ), pp. 1-29; Gustav F-W Hamestet GmbH & Co KG v. Republic o/Ghana. supra (n. 8) .. Inceysa 
Vailisoletana, s.L. v. Republic 0/ EI Sal, supra (n. 8); Saba Fakes v. Republic 0/ Turkey. supra (n. 8); Tokios 
Toke!es v. Ukraille. supra (n. 8); Joannis Kardassopoulos v. Georgia, supra (n. 13). 

'
62Moloo, and el al. Supra (n. I), pp. 1473 -1 50 1; Ursula Kriebaul11, supra (n. II ); pp.l - 35; Sch ill, Slephan W, 

supra (n. II ), pp. 1-29; Jnceysa Va//isolelana , SL V. Republic 0/ £1 Salvador, supra (n. 8); Gustav F-W 
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policy, "]64etc . Accord ingly, as the main objective of thi s chapter is to anal yze and elucidate 

the emerging practices o f international investment tr ibunals in adj udicating of such illegal 

in vestments from the perspective of the objectives and research questions, ana lyses are 

proceeding through selecting of a sample concrete types of illegal acts as are a ll eged to have 

been di stilled, namely: ( I) Corruption, (2) Fraud, and (3) Other Violation of Host state Laws. 

Because, time and space do not permit a comprehensive review o f all types of illegal acts as 

identified from case laws and commentaries, taking into account the time period within wh ich 

the thesis requ ired to be completed and the maxi mum page limits set by the uni versity in 

writing a thesis. 

Towards that end , this chapter, therefore, proceeds as foll ows. Part 3.2 endeavors to ana lyze 

the practices of international investment tribunals in arbitrati ng the type of investment alleged 

to be tainted by corruption. Part 3.3 tr ies to analyze some case laws of international 

investment tr ibunals to elucidate the practices in arb itrating the type of investment claimed to 

be ta inted by fraud. Part 3.4 likewise tries to analyze the practices of the international 

investment tribunals in adjudicat ing investm ents alleged to have been made in vio lation of the 

host state's law.s and regulations. Moreover, the impact of the seriousness/triviality of 

contravention, the time when it had been alleged to have the ill egal act committed and other 

factors that can influence the adjudication of illegal investments e ither at the jurisdi ctional or 

the merit phases have scrutinized in the next sub-sections. 

Hamester GmbH & Co KG V. Republic 0/ Ghana, supra (n. 8); Plama Consortium Limited V. Republic of 
Bulgaria, supra (n. 14); David Minnotle & Robert Lewis v. Republic a/Poland, inFo (n. 222). 

163Mo loo, and et al. Supra (n. I). pp. 1473 -1 50 1; Ursula Kriebaum, supra (n. II ); pp. I -35; Schill , Stephan W, 
supra (n. 11 ), pp. 1-29; Florian.H and Christoph.L, "Investment Arbitration-Corruption and Investment 
Arbitration: Substantive Standards and ProoP' ed. Christi an K lausegger and Peter Klein, et al.. Austrian 
Yearbook on International Arbitration (2009):pp.539-564; Carolyn 8. Lamm , Brody K. Greenwald and 
Kristen M. Young, " From World Duty Free to M etal Tech: A Rev iew of International Investment Treaty 
Arbitration Cases Involving A llegations of Corruption," ICSID Review Foreign Investment Law Journal, Vol. 
29, No. 2 (Spring, 2014), pp. 328- 349;Menaker Andrea.J , inFo (n. 165), pp. 1-9; World DUly Free Company 
Limited v. The Republic oj Kenya, supra (n. 14); Melal-Tech Ltd. v. Republic oj Uzbekislan. supro (n. 86); 
EDF (Services) v Romania, infra (n. 168); F-W Oi/lnterests, Inc. v. Republic of Trinidad & Tobago, infra (n. 
172). 

164Moloo, and et al. Supra (n. I), pp. 1473-1 501; Ursu la Kr iebaum, supra (11. II); pp.I -35; Schill , Stephan W, 
supra (n. II), pp. 1-29; Menaker Andrea. J, inFo (n. 165), pp. 1-9; World DUly Free Company Limiled v. The 
Republic of Kenya, supra (n. 14); Plama Consortium Limited V Republic of Bulgaria, supra (n. 14); Inceysa 
Vallisolelana. SL V Republic oj £1 Salvador, supra (n. 8). . 
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3.2 ILLEGAL INVESTMENT ARBITRATION-CORRUPTION 

Allegation of corruption in investor-state arbitrations is commonplace, where they can be 

rai sed as either a sward or a shield. Conseq uently, tribunals are being called upon to determine 

whether an investor or a host state has acted corrupt ly in connection wi th the claimant's 

investment. 165 When used as a sword, alleged corruption on the part of the state form s the 

basis for the investo r's claim and when used as a shield, corruption on the part of the investor 

becomes the linchpin of the state's defense and if proven, a finding of corrupti on can and 

should have grave consequences for the case. 166Thus, they are di scussed in turn separately 

be low. 

3.2.1 Corruption as an Investor Claim 

As a sword, the fo rm of corruption typicall y invoked by investors before international 

investment arbitral tribunals are bribe sol icitations or extortion within the context of fair and 

eq uitabl e treatment or minimum standards violati ons,. where investors a ll ege that they have 

been made to pay to be spared arbitrary or unjust treatment from the host State. 167The tribunal 

in EDF v Romania, for instance, the claimant alleged that Romania failed to extend 

contractual arrangements beyond their ten-year term because he had refused to pay a US$ 2.5 

million bribe.168 The tribunal acknowledged that corruption can be notoriously difficult to 

prove due to the dearth of physical evidence and found that the cla imant had fa il ed·to meet its 

burden of proof. I 69The tribunal nevertheless indicated that, had proven, such a claim would 

prevail: 

165 Menaker Andrea.J , "The Determinative Impact of Fraud and Corruption on Investment Arbitrations," ICSID 
Review Foreign Investment Law Journal, vol.2S , issue No. 1, (Spring 20 I 0), p.67 

166 /bid, p.67; For instance, in Metal-Tech Ltd supra (n. 86),~ , 389, the tribunal while reachi ng the conclusion that 
the claim s were barred as a result of corruption, the tribunal was sensitive to the ongoing debate that findings on 
corruption often come down heav ily on claimants, whil e possibly exonerating defendants that may have 
themsel ves been in vo lved in the corrupt acts. The idea, hovlever, was not to pun ish one party at the cost of the 
other, but rather to ensure the promot ion of the rule of law, which enta ils that a court or tr ibunal cannot grant 
assistance to a party that has engaged in a corrupt act. 

167A loysius Llamzon and Anthony Sinclair, " Investor Wrongdoing in Inves tment Arbitratio n: Standards 
Governi ng Issues of Corru ption, Fraud , Misrepresentat ion and Other Investor Misconduct ," in ICCA Congress 
Series No. IS, edited by Van den Berg A.J, (M iam i 20 14), pp.463 ·464 

168EDF (Services) v ROlllonia,( ICS ID Case No.ARB/OS/ 13),Award, October 8, 2009, W 67- 100, 221, availab le 
at: http://\'vl,.vl,.v.italaw.com!sitcs/dd1tlllt/ fj lcs!(,'u sl.:-doCllmentsli ta0267 .pdl: accessed on August I I, 2015 . 

'69Mcnaker Andrea.J, supra (n. 165), p.68; EDF (Services) v Romania, supra (n. 168), . 22 1; The tribunal 
emphasized, however, that clear and convinc ing evidence should have been produced by the C laimant showing 
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"A bribe by a state agency is a violation of the fa ir and equitable 

treatment obligation oIVed to the claimant pursuant to the BIT, as well as 

a violation of international public policy, and that 'exercising a slate's 

discretion on the basis of corruption is a [. . .] fimdamental breach of 

transparency and legitimate expectation '. ,,1 70 

The tribunal in F-W Oil Interest v Trinidad and Tobago likewise echoed same feeling .171 The 

di spute was arisen from the awarding of a contract to redevelop state owned o il and gas fi elds 

located in the territoria l waters of the host state. 172When the dispute arise, the claimant, which 

was the winning bidder, alleged that the host state demanded payment of a US$ 1.5 million 

bribe, including an in iti al payment of US$ 200,000, as a condition for continuing negotiation 

of the operating agreement which was the subject of the bid . '73The claimant further all eged 

that its failure to pay the bribe resulted in a di sinformation campaign led by the host state that 

succeeded in its aim of withdrawing the award of the contract. ' 74 ln that case, although the 

claimant eventua lly abandoned its allegation of corruption, 175 the tribunal simply observed it 

was bound to take the most serious view of allegation of state corruption- if backed by proper 

evidence . '76 G iven that the dire and pernicious effect that corruption has been shown to have 

on econom ic development, and further noting that economic development is the ultimate 

purpose for which BITs [ ... J were created to serve, the tribunal avowed that, had a ll egations of 

corruption been made and had proven to be well founded , it would have had a most 

not only that a bribe had been requested from [ ... J, but also that such request had been made flot in the personal 
interest of the person soliciting the bribe, but on behalf and for the account of the Government authoriti es in 
Roman ia, so as to make the State liable in that respect. In the absence of such evidence, the tribunal was 
compelled to draw the conclusion that Claimant has not successfu ll y shouldered its burden of proof with 
respect to its allegation of a bribery solicitation by Respondent, and therefore no FET violati on can be held by 
the Tribunal to be present as to Ihis aspeci orlhe case. Ibid, '~.232, 237 . 

170 EDP (Services) v. Romania. supra (n. 1 68),~. 22 1 
17I Menaker AndreaJ , supra (n. 165), p.68 
172tbid: P-W Oil tnteres ts. Inc. v. Republic a/Trinidad & Tobago (ICS ID Case No. A RB /01/14), Award, March 

3, 2006, avail able at: hllp:// \v\vw. iwl a\,v.com/si tcs/dl'filulUti Ics/casc~docUI11t;nls/ila0350.pJr,accessed on 
Augusll l ,20 15. 

J1J lbid, '1~.14 , 36; Menaker Andrea.J , supra (n. 165), p.68. 
1741bid 
"'P-W Oil Interests, Inc. v. Republic a/Trinidad & Tobago. supra (n. 172), W 49-50,2 10-2 11 
'''Ibid, ~. 21 2 
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substantial effect on the vIew of the cases taken by the tribunal typically in assess ing the 

standards of treatments laid down in the BIT against the measures of the host state. 177 

In a nutshell, although in none of the above mentioned cases, eventually found that the state 

demanded a bribe, such finding, if supported by evidence that the investors were mi streated 

for refusi ng to pay; it would likely be found to establish a breach of the IIA s.178 Moreover, as 

a form of investor c lai m, the a llegations of corruption were treated by tribunals as issues to be 

decided on the merits, instead of peremptory issues, whenever raised by host States. I 79 

3.2.2 Corruption as a Host State Defense 

Allegation of corruption on the part of the claimant, if proven , similarly has a dispositive 

effect on a claim ; it may bar the claim on either jurisdictional grounds 180 or on the merits, 

depending on the particular treaty at issue l81 and the time when the allegation was pleaded.182 

Corruption is primarily raised by host States as a presumed complete defense against all 

claims made by the claimant in which a study of the significant corruption~rel ated decisions in 

international investment arbitration has found that it has been rai sed or insinuated to a 

significant degree about three times as often by host States as by investors .183 Unlike investor­

alleged corruption, the fact patterns involved when corruption is raised by the host State 

177 F-W Oil Interests, Inc. v. Republic a/Trinidad & Tobago, supra (n. 172), . 212 
i78 Menaker AndreaJ , supra (n. 165), p.69 
179L1arn zon and Anthony Sinclair, supra (n. 167), p.464.Specifi ca lly, in the case of F-W Oil IntereSls, Inc. v 

Republic 0/ Trinidad & Tobago. supra (n. 172), '1'1. 21 , 102, the tribunal explained Ihal questions of 
jurisdiction and merits were so inextri cab ly entwined for the fact that the disputed issue of jurisd iction was 
closely linked to the questions of fact and law that lay at the same lime at the heart of the substant ive dispu te 
and as a result it concl uded that it would have been pointless to attempt a decision on jurisdiction in advance of 
a hearing on the merits. 

180 In Metal-Tech Ltd v. Republic of Uzbekistan, supra (n. 86), the tri bunal demonstrates that once a fi nding of 
corruption has been made, tribunals may dismiss the case for lack of jurisd ict ion as a fo rm of illegal ity that 
strikes at the very consent of the host State to investment arbitration by virtue of the investment treaty's 
" Iega lity clause", where o ne is present and possibly even when not. 

181 Menaker AndreaJ , supra (n. 163), p.69; see also Aloysius Liamzon and Anthony Sinclair, supra (n. 167), 
pp.464-466 

IS21n World Duly Free v Kenya, supra (n. 14), ~.52, the tribunal , for instance, invited the parties to present 
add itional subm iss ions and ev idence speci fica ll y on the issue of Ken ya's public poli cy defense, i.e. the bribery 
allegation, at a later stage of the procedure. Consequently. the form in which and the tim e when the obj ection 
was raised could a lso influenced the tribunal at what stage of the proceedings the treatment of illegal 
investments will be addressed. It wi ll make a difference \vhether the Respondent claims that the tribunal 
should deny jurisd icti on because of the illegali ty or whether the objection is only brought as a substantive 
defense. 

183 Aloys ius Llamzon and Anthony Sinclair, supra (n. 167), p.463 

BY EFREAM BARAKY Page 3S 



a lmost always concern consummated corruption, where the offer of the bribe was met with 

acceptance. ' 84Nevertheless, the bilateral nature of consummated corruption has not prevented 

host States from invoking corruption as a defense and its implications are exi stential for the 

claim ; no matter how egregious the host State ' s conduct might have been, if the investor was 

compl icit in corruption at the inception of the investment, no relief at all can be obta ined . ' 85 

In World Duty Free v. Kenya, for example, based on its assessment of the facts and relevant 

principles of domestic and international law, the t ribunal held the C la imant had in fact 

procured the 1989 Agreement through a payment of US$ 2 million (including US$ 500,000 

directly to Kenya's Head of State) to set up. duty-free airport concessions was a bribe, 

inval idated the investment contract, and denied the Claimant all right to pursue or recover 

under any of its pleaded claims, a ll of which arose from that of 1989 Agreement. ' 86Likewise, 

in Metal-Tech v. Uzbekistan, the tribunal found itself w ithout jurisdiction, as corruption (the 

payment of over US$ 4 milli on in "consultancy" fees to a group that included the brother of 

Uzbekistan 's Prime Minister for services that cou ld not be substantiated and were not withi n 

their experti se) placed the investment outside the protection of the BIT, the host State not 

having consented to the arbitration of such illegal investments. ' 87 

In both the above mentioned cases, the facts which were led to confirm the commission of 

corruption were emerged during the hearing in the course of the examination of the C laimants' 

principal witnesses. '88 However, unlike in the case of Metal-Tech, in the case of World Duty 

Free, the illegal investment objection was onl y brought as a substantive defense and further 

no evidence was add uced or argument submitted by e ither of the parties to the effect that the 

184Aloysius L1am zon and Anthony Sinclair, supra (n. 167), p.464 
''' Ibid. pp.464-465 
186See in general World Duty Free Company Limited v. The Republic of Kenya , supra (n. 14). 
187Aloysius Llamzon and Anthony Sinclair, supra (n. 167), p.46S; see in general Metal-Tech Ltd. v. Republic of 

Uzbekistan, supra (n. 86), ~~. 372-373; and for a crit ical analysis of Metal-Tech, sec also Rose Cecily, 
"Circumstantial Evidence, Adverse Inferences, and Find ings of Corruption: Metal -Tech v. The Republic of 
Uzbekistan," 7'lle Journal a/ World Investment and Trade, Leiden Law Schoo l Research Paper, (May 9, 2014), 
ava ilable at SSRN: http://ssrn.com/absl ract=2435051 or hltp:lld:'\.doi.orgf l 0.21391ssrn.2:4350SI , accessed on 
August 19, 2015 . 

188 S ee respective ly, World Dilly Free Company Limited v. The Republic of Kenya, supra (n. 14), .. 130-1 36,166 
and Metal-Tech Ltd v. The Republic of Uzbekistan, supra (n. 86), ~~. 240-243 , 266. 
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bribe specifically procured also the agreement for arbitration. 189The Arbitral tribunal then by 

resorting to the general principle of SeparabililyJ 90proceeded to conclude that the Parties' 

arbitration agreement remains subsisting valid and effective for the purpose of the proceeding 

until the merit award l91 and dismissed the claimant's claims only at the merit phase. 192 

3.3. ILLEGAL INVESTMENT ARBITRATION-FRAUD 

Like that of corruption , fraud has been invoked in investment arbitration case laws by host 

state as a defense against investor's c1aims. 193 In general , a statement or omission is lega ll y 

cons idered to constitute fraud when the fo llowing elements are present: (i) the knowing 

misrepresentation or concealment of a material fact, (ii) with a view to deceiving another; (iii) 

to that other 's disadvantage 1 94 However, for the term "fraud" is usuall y used loose ly in 

investment arbitrat ion cases, to describe all manners of undesirable behaviors of an investor 

(including violation of the host states laws, corruption and a lack of good faith etc . . . ) ,195 there 

is inconsistency in deci sion of the various tribunals as to whether the iss ue of fraud cou ld be 

disposed at the outset as jurisdictional issue, or latter in the merit phase. 

Moreover, fraud is frequently pursued through other means and which in turn result in 

~xamination of the same/related illegal act of an investor from different perspectives by 

different tribunals. Accordingly, in some cases, th e finding of fraud leading tribuna ls to a 

decision that the tribunal had no jurisdiction over the case, whether for violation of the 

189 Art icle 9 of the Agreement concluded on April 1989 (as subsequently amended) between the contrac ti ng 
part ies provides that the parties consent to submit to the jurisdiction of the International Centre for Settlement 
of Investment Disputes. ("the Centre") all di sputes aris ing out of the Agreement or relating to any investment 
made under it for sett lement by arb itration pursuant to the Convent io n on the Settl ement of Investment 
Disputes between States and Nationals of other States C'thc Convention"). 

I90This principle requires that the ex istence, valid ity, and scope of agreement to arbitration is to be eva luated 
independently from the enforceability of the main contract (as the tribunal did there), which results in the fact 
that the invalidity of the main contract does not automaticall y extend to the arbitrat ion clause con tained 
therein , unless it is proven that the arb itration agreement it self is vit iated by fraud, corruption, initial lack of 
consent. 

191 World Duty Free Company Limited v The Republic of Kenya, supra (n. 14) , . 187. 
19'1bid, ,~. 188, 192 
193For instance, see in general the cases of Robert Azinian et 01 v. The United Mexican States, infra (n. 225); 

Inceysa Vallisoletana v. Republic of EI Salvador, supra (n. 8); Plama Consortium Limited v. Bulgaria, supra 
(n. 14); Gustav F W HameSler GmbH & Co KG v. Republic a/Ghana, supra (n. 8); and David klil1notte & 
Roberl Lewis v. Republic of Poland, inJi"a (n. 222). 

194 Aloysius L1arn zon and Anthony Sinclair, supra (n. 167),p.469 
loslbid, p.470 
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" legality clause" in an IIA, or on the basis of fa ilure to prove that the clai mant is a covered 

" investor", or because fraudulent conduct as a violation of national law and " internationa l 

public policy" should resu lt in a denial of jurisd iction. '96 ln other cases, concern ing li As 

without explicit " lega lity clauses", the issue is last ing contrad ictory. In some cases, fi ndin g of 

fraud vei led tribunals to decide that the tribunal would have not had j uri sdiction over the case 

by accepting the general principle that investments made on the basis of fraudulent conduct 

cannot benefit from lIA protection, had the investment was proven to be made deceitfully. 

While in other cases fraud findings resulted in tribunals' determination that the investor 's 

claims are inadmissible, or must be denied on the merits due to the invalidity of the 

underlying investment contract. 197 

In Inceysa v. Republic of EI Salvador, the di spute was in itiated under Spain- EI-Sa lvador BIT 

concerning an excl usive concession contract fo r the installation, management, and operation 

of mechan ical inspection for vehicles and emission control of contaminating gases, pal1icIes, 

and noise in EI-Salvador. '98The claimant was awarded the concession contract through a 

public bidding process organized by the Ministry of the Environment and Natural Resources 

of EI-Sa lvador. '99 Following a dispute between the parties in relation to performance of the 

contract, the Mi ni stry so ught to terminate the concession contract in the Salvadoran courts and 

awarded same contract to other compan ies2°trrhe claimant commenced ICSID arbitrat ion, 

cla iming expropriation of its contractual rights20lThe respondent challenged the jurisdiction 

of the tribunal for the reason that the alleged fraud committed by claimant to obtain the 

award 2021n v iew of the respondent's challenge to the jurisd iction, the tribunal exam ined in 

detail various misrepresentations claimed to have been made by th e cla imant in its bid, and 

considered whether the false in formation prov ided concerned a "central aspect of the bid", 

"'Aloysius L1mnzon and Anthony Sinclair, supra (n. 167), pp. 472-473 
197 Ibid 
198 /nceysa Vallisofelana v. Republic o/EI Salvador, supra (n. 8), ~.3 , 23 , 27 
"'Ibid, ,~.22 -29 
l<JOlbid, ~ .22-36 
201 1bid, ~.37A4 (specifically in its Request ror Arbitration, Claimant argues that the noncompliance of EI 

Salvador to execute the contract is equ ivalent to an unjustified un ilateral termi nation of the Contract and an 
indirect expropriation of the rights granted to it under the contract; ibid, .37) 

202 See in general, ibid, fI .45-62 (particu larly, the Respondent strongly argued that [ ... ] the Investment Treaty by 
its terms and intent extends protection only to investmeills made in £1 Salvador in accordance with its laws. EI 
Salvador never consented to treaty protection of investments. such as those based on contracts to provide 
services for the State, that were procured by fi·aud, rorgery and corruption. ibid, ~.45) 
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process20) Accordingly, the tribuna l having found all instance of deceits consti tute a central 

aspects of the bid requirement, it deni ed its jurisdiction to hear the di sputes brought before 

it.,o4 

The tribunal further coupled the fraud fo und to have committed by the cla imant with 

violations of the princ iples of good faith,2°5nemo audilllr propiam lurpiludinem 

allegans,206internationa l public poli cy,'07 and th at prohibits unlawful enrichment208 

The tribunal in consideration of all the above fraudulent acts of the Cla imant concluded that, 

because cla imant's investment was made in a manner that was clearly illega l, it is not included 

within the scope of consent expressed by Spain and the Republi c of EI-Salvador in the BIT 

and, consequently, the disputes aris ing from it are not subject to the j urisdi ction of the Centre. 

Therefore, the tribunal declares itse lf incompetent to hear the dispute brought before it. 209 

[n Plama Consorlium Limiled v. Bulgaria, the c laimant initi ated a request for arbitration 

alleg ing various violat ions of respondent's obligations under the Energy Charter T reaty (ECT) 

203 See in general, Inceysa Vallisoletana v. Republic of £1 Salvador, suprQ (n. 8). Particu larly, the tribunal 
identi tied five instances of mi srepresentation by Inceysa for analysis: ( I) the subm ission of false and incorrect 
fi nancial statements (ibid, 'l~. 103- 110), (2) subm ission of false in formation on the identi ty of the claimant's 
strategic partner, as well as the capaci ty and experie nce of the claimant and its partner (ibid, ~. 111 - 11 8), (3) 
subm iss ion of false documents regarding the experi ence o f the claimant's so le adm in istrator (ibid, ' . 11 9-
122), (4) om itt ing information about the connection between the claimant and another bid participant -ICASUR 
(ibid,fI~. 123- 127), and (5) submission of false documents allegedly signed with mun icipali ties in the 
Philippines and Panama (ibid, . 128, 236); See also Aloysius Llamzon and Anthony Si ncla ir, supra (n. 
I 65),p.475 

2041nceysa Val/iso/etana v. Republic of E/ Salvador, supra (n. 8), .337 
2os /bid, l 230-239 (The tribunal in substantiating its ruling in this regard argued speci fi ca lly that EI Salvador 

gave its consent to the jurisdiction of the tribunal , presupposi ng good fa ith behavior on the part of future 
investors and it did not have any basis to suppose that Inceysa would submit false information and woul d 
commit fraudu lent acts for the purpose of establishing a legal relationship with the host state, which was 
embodied in the Contract that gives rise to that dispute. Had it known such violations of Inceysa. the host 
State, El Salvador, wou ld not have allowed it to make its investment.) 

206/bid, ~. 240-244 (In th is respect the tri bunal that analyzed the fbudulent acts of the Claimant against such 
Latin maxim and six related Max ims afri rmed that the foreign investor cannot seek to benefi t from an 
investment eflectuated by means o f one or several illegal acts and, consequentl y, enjoy the protection granted 
by the host State, such as access to international arbi tration to reso lve disputes, because it is evident that its act 
had a fraudulent origin and, as provided by the legal maxi m, "nobody can benefit Ii'o m his own fraud.) 

2O'lbid, ~. 24 5-252 
''' Ibid, . 253-256 
""Ibid, W 257, 339 
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for the investment it was made in Bulgaria.2I oPrincipally, the C la imant all eged that Bulgaria 

has fa iled : to create stable, equitable, favorab le and transparent conditions for claimant's 

investment; to provide cla imant's investment fair and equ itab le treatment; to provide 

claimant's investment the most constant protection and security and it had subjected claimant's 

investment to unreasonable and discriminatory measures, breached its contractual ob ligations 

in relation to claimant, and have subjected claimant's investment to measures having an effect 

equivalent to expropriation 21 l The respondent argued that the tribunal did not have jurisdiction 

as the c laimant's investment was void ab initio under Bulgarian law due to misrepresentations 

made in the process of procuring the investment. 212 

The tr ibunal in its decision on Jurisdiction , nonetheless, concluded that respondent's allegation 

on misrepresentation did not deprive it of jurisdicti on to arbitrate the case, and in light of the 

serious charges raised, the tribunal decided to examine the a ll egati ons during the merit 

phase.213 The respondent, even then afier, insisted that obtaining the investment via 

misrepresentation in violation of Bulgarian law made claimant's claims inadmissible and, in 

any event, such misrepresentations defeated its claims on the merits214 

The tribunal faced with such arguments of the parti es next to deci sion on jurisdiction analyzed 

the occurrence of misrepresentations215 in acquisition of the Cla imant's investment and its 

consequences216 as issue of admissibility and thereof found that the c laiman t had indeed 

engaged in fraud, having " represented to the Respondent that the investor was a consortium­

which was true during the early stages of negotiations" but then " fai led de liberately to inform 

[the] Respondent of the change in circumstances" when the investor became an individual 

act ing alone, without significant financial resources.217The Tribunal recognized that, even 

though Bulgaria did not ask for the withheld information, the claimant was aware of new facts 

210 See in general Plama Consortium Limited v. Bulgaria, supra (n. 14). 
"' Ibid, ~ . 73 
"'Ibid, . 11 -20, 96- 106; Aloysius Llamzon and Anthony Sinclair, slIpra (n. 167), p.473 
2IJ Plama Consortium Limited v. Bu/garia, supra (n. 14), . 2 1, 97 
214 /ibd, ~. 98; ("Even if the tribunal were to concluded that it did have j urisdiction, however , claimant having 
obtained its investment by unlawful means would render its claim inadmissible", ibid, . 96) 

'" See in general, ibid, ,. 11 6-1 29 
216 See in general ,ibid, , . 130- 146 
"'Ibid, , 133; Aloys ius Llamzon and Anthony Sinclair, supra (n. 167), pp.473-474 
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about which it was ob liged to inform State officia ls.218Hence, the tr ibunal fou nd that the 

investor had engaged in "del iberate concealment amount ing to fraud, ca lculated to induce the 

Bulgarian authorities to authorize the transfer of shares to an entity that d id not have the 

financial and managerial capabi lities required ... ,,219 

Indeed, un like the BIT in the fnceysa case and many other BITs, the ECT does not conta in a 

provision requiring the confo rm ity of the investment with a parti cular law. The tribuna l, 

however, argued that, this does not mean that the protections provided by the ECT cover all 

kinds of investment, including those contrary to domestic or international law. 22o Anyway, 

though the tribunal decided in acknowledgement of the parties extensive efforts to consider 

further allegation on the merits, it concluded in the admissibility phase that even if C laimant 

would have had the benefit of the substantive protections of the ECT, C laimant's claims on the 

merits would have failed. 221 

However, unlike in the Plama case, in a recent case of Minnotte and Lewis v. Poland, the 

tribunal noted that although the Poland-US B IT does not explicitly requires the investment to 

be made in accordance with the host State' s law, " it is now generally accepted that 

investments made on the basis of fi-audulent conduct cannot benefil fi-om BfT protection; and 

this is a principle that is independent of the effect of any express requirement in a BIT that the 

investment be made in accordance with the host Slate's law. ,,222 The tribunal , however, added 

that it is only the case "where fraud is so manifest, and so closely connected to facls [ .. } 

218Plama Consortium Limited v. B1Ilgaria. supra (n. 14), 'l ~. 133-134 (The.c1aimant represented to the Bulgarian 
Government that the investor was a consortium-which was true in the early stage of negotiat iol1s. It then fai led, 
deliberately, to inform respondent of the change in circumstances, which the tribunal con siders would have 
been material to respondent's decision to accept the inves tment); see also Aloysius L1am zon and Anthony 
Sinclair, supra (n. 167), p.474. 

219/bid, 135;The arbitra l tribunal was persuaded that Bulgaria would not have given its consent to transfer the 
investment (shares o f a gas refinery company) to the claimant had it known it was simply a corporate cover for 
a private individual wi th limited financial capacity. ibid.'1.133 ; See also Aloys ius Llamzon and Anthony 
Sinclair, supra (n. 167), p.474 

"'Ibid, . 138 
22 11bid, ~. 147 (In the merits phase the tribunal concluded that in any event the Respondent did not breach its 

obligations to Claimant under the ECT, and, consequently the tribunal did not add ress Claimant's claim for 
damages. ibid, ~. 306) 

"'David Minnotte & Rabel" Lewis v. Republic oj Poland (ICSID Case No.ARB(AF)/ 1 0/ 1), Award , Mayl6, 
20 14, .13 1, available at: , http ://ww\.v.i ta lm\..com/s i tesldcn\U lt/filcN.ca sc-documcntS!it ~1Iaw3 192.pd l~ 

accessed on August 27, 2015; See also UNCTA D,"lnvestor-State Dispute Sett lement: Review of 
Developments in 20 14," IIA Issues Note, No.2, (May , 20 15),p. 8. 

BY EFREAM BARAKY Page 41 



which form the basis of a tribunal's jurisdiction as to warrant a dismissal of claims {. . .} for 

want ofjurisdiction.,,223 The tribunal ultimately, but di smissed the jurisdictional objection as 

the circumstances in which the investment at issue was made were "far from displaying such 

manifest fraud. ,,224 

Additionally, the tribunal in the Robert Azinian et al v The United Mexican States, which was 

an ICSID arbitrat ion aris ing under Chapter Eleven ofNAFTA, the respondent objected to the 

tribunal 's jurisdiction on the basi s of alleged misrepresentations made by the claimants in 

relation to their financial capabilities and experience in acquisition of the concession 

contract.225 However, the arb itral tribunal ruled that although "the pleadings [ ... J rai se a 

number of complex issues which may have the effect of restricting the competence of the 

tribunal [ ... J they seem unlikely to eliminate altogether the need to consider the 

merits[ .. . J,,226At the merit stage, while the tribunal did not discuss each element of fraud 

schematically, its analysis implicitl y did so, focus ing on whether there had been a knowing 

misrepresentation227 of a material fact ,228 with an intent to deceive and on which government 

authorities had relied.229 Accordingly, the tribunal found that the Respondent "was led to sign 

the Concession Contract on false pretences", and that denied the c la imant any redress on the 

merits for " the clai m has failed in its entirety.,,23o 

mDavid Minnotle & Rober' Lewis v. Republic of Po/and, supra (n. 222), . 132; UNCTAD, " Investor-State 
Dispute Settlement: Review of Developments in 20 14," supra (n. 222), p.8 

224David Minnotle & Robert Lewis v. Republic of Poland, supra (n. 222MI. 133; UNCTAD, " Investor-State 
Dispute Sett lement: Review of Developments in 20 14," supra (n. 222), p.8 

"'RobeI'I Azinian el al v The Uniled Mexican Slales (ICS ID Case No.A RB(AF)197/2), Award, November I, 
1999, ~ .27-35,42, avai lable at: hup:!/\,v\.vv;.italaw.com/sitcslddiwlt/ fi Ics/casc-dncllmenlsi ita0057 .pdt: 
accessed on September 2 1, 20 15. 

226Ibid, ~~.48, 68, 77 
227/bid, ~. 33 ("The evidence compels the conclus ion that the Claimants entered into the Concession Contract on 

fa lse pretences, and lacked the capacity to perform it.") 
2281b id, . 109 (" 'an absolutely fu ndamental hlct had changed: the Claimants had fa ll en out wi th Sunlaw Energy. 

who had di sappeared from the project" before the sign ing of the Concession Contract). 
2291bid, . 104, 113 ("Respondent was misled as to Cla imant's capacity to perform the concession and the 

contemporaneous written evidence relati ng to the period pr ior to signature shows rel iance by the Respondent 
on the representat ions of the Claimant as to their own capabilities". ) 

23°1bid,~ . 1 24 ; A loysi us Llam zon and Anthony Sinclair, s upra (n. 167), p.474 
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3.4. ILLEGAL INVESTMENT ARBITRATION-BREACH OF OTHER 
HOST STATE LAWS 

The " in accordance with host State law" condit ion found in many li As would a lmost certainl y 

cover corrupti on and fraud , s ince these conducts will in all li keli hood amounts to a violation 

of the laws of any host State .23l That is why, host States have usua lly invoked al so such 

" lega lity clause" to demonstrate that an investment has not been made or operated in 

compliance with national law, and are thus not covered " Investm ents" to whi ch the host State 

has offered the protection of the applicable IIA, even in cases, the claimant has found to 

commit corruption or fraud . Likewise, due thi s fact and other reasons arbitrators dea l with 

corruption or fraud in many case seemed to have also opted them prove through other means, 

such as, the vio lat ion of the so-called " legality clause" present in li As. Apparently, however, 

it should be noted that such c lauses might introduce much broader restrictions bes ides these 

on access to investment treaty arbitration.232That is why, though prov ided in succ inct manner, 

an effort has made to analyze them separately in the above sub-secti ons. 

Moreover, as the tribunals in the cases of corruption or fraud proven to have been committed 

did in disposing the disputes either at the j urisdictional phase or at the merits phase for various 

causes, tribuna ls have treated similarly arguments based on breach of host state law as go ing 

to jurisdiction or admissibility, while others have treated them as arguments going to the 

merits. 

In Fraporl v. Philippines, the Claimant was invested in a passenger terminal project 111 

Philippines.233 According, the Philippine Anti-Dummy Law (A DL) in the event of a public 

utility franchise, the proponent and facility operator must be Filipino or if a corporation, it 

must be duly reg istered with the Securities and Exchange Commission and owned and 

controlled up to at least 60% by Filipinos, as further required by the Philippine 

Constitution.234The Respondent, however, learned over the course of time that a secret 

231 Aloysius Llarn zon and Anthony Sinclair, supra (n. 167), p.478 
232 lbid 
233 See in general , FrC/p ort AG Frankfllrt Ai/port Services Worldwide v. Philippines, supra (n. 20). 
''' Ibid, . 86 
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shareholders ' agreement had been entered into between the investor and its loca l partner that 

gave the investor managerial contro l over the joint venture formed to run the project beyond 

what was set by the ADL, expropriated the investment of the C laimant.235 Then , when the 

Claimant in itiated arbitration, the Respondent chall enged the tribunal's jurisd icti on on the 

bas is that the protections afforded by the BIT at issue did not extend to investments made in 

violation of Philippine law 236The BIT entered into between the Philippines and Germany was 

provided the on ly possible basis for the tribunal's jurisdiction over the Clai mant's c laims. 237 In 

that regard, the Respondent refers to the "limited nature" of the BIT's application and contends 

that the C laimant's investment falls outs ide of the BIT's expressly limited scope because it was 

not made in compliance with Philippine law.'38 

The tribunal by accepting the Respondent argument concluded that the only plausible way for 

the Claimant equity investment to prove profitable was to arrange secretly for management 

and control of the project in a way which, the investor knew were not in accordance with the 

law of the Ph ilippines.239lt held that Fraport knowingly and intentiona ll y circumvented the 

ADL by means of secret shareho lder agreements24oConsequentl y, it cannot claim to have 

made an investment "in accordance with law" . [ . . . J Because there is no " investment in 

accordance with law", the tribunal lacks jurisdiction ratione maleriae2 41 Latter, the tribuna l in 

Phoenix referred to thi s case w ith approval242 Speci ficall y, the tribuna l recognized the 

applicab le BIT contained an " in accordance with host State law" clause in its definition of 

investment;243 it discussed the consequences of violat ions of such clause by an investor. 

2l5Fraport AG Franifurt Airport Services Worldwide v. Philippines, supra (n. 20), 1i11. 228-279. 
n 61bid, ~,. 285-29 1. 
2J7 Ibid, ~, 285 
2J8 /bid; The BIT entered into between the Philippines and Germany defined under art icle 1( 1) the term 

'investment' shall mean any kind of asset accepted ill accordance wi/It the respective laws ami regulatiolls of 
either COil/meting State! and more particularl y, though not excl usively .. " ibid, .28 1 

2J9 Ibid, ~. 398 
'''Ibid, ~. 40 1 
241 Ibid 
242PI1Oenix Action, Ltd. v. Czech Republic, supra (n. 1 6) ,~. 1 05. 
''' Ibid" . 56 (the applicable Israel i-Czech Republic BIT as provided under Article 1(1) defined "the term 

'investment' shall comprise any kind of assets invested in connection with economic activities by an investor of 
one Contracting Party in the territory of the other Contracting Party ill accordance with the {a ws amI 
regulations of the latter and shall include, in particular, though not exclusively .... ") 
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It stated in an obiter dictum then that in cases where it is mani fest that the investment has been 

made contrary to law, a tri bunal may deny its jurisd iction244 

Likewise in Inceysa, though the case could be classified pri marily as a case concern ing fraud, 

still the case is notable from the perspecti ve of breach of host state's laws245Because, 

Inceysa's investment was proven to have made in a manner that was clearly ill ega l, it was not 

included withi n the scope of consent expressed by Spai n and the Republic of EI Salvador in 

the BIT and, consequently, the disputes aris ing from it were not subject to the j urisd iction of 

the Centre. Therefo re, the tribunal declared itself incompetent to hea r the di spute brought 

before it. 246 

In all the above mentioned cases for examination, the legality requirement clause was 

provided unequ ivoca lly in the appl icable lIAs, and that is why, the respective tribunals 

disposed the di sputes at the outset as jurisdictional issue arguing th at the applicable liAs are 

not deemed to create protecti ons for investments not within jurisdictiona l rationae 

voluntatis247 or rationae materiae248 of the contracting states parties. 

Nonetheless, many lIAs do not contain an " in accordance with the law" provi sion precisel y, 

and even in such cases, investment tribunals have freq uently requested to deny investment 

protections for violat ion of host state laws alleged to have committed in making/operating the 

d isputed investment. But, the practices of tribuna ls in dispos ing such cases, appeared to have 

evolved contrad ictory. 

2
44PllOenix Action, Ltd. v. Czech Republic, supra (n. 1 6),~~. 102-104 (The purpose or the intern at ional protection 

through ICS ID arbitrat ion cannot be granted to investments that are made contrary to law. The fact that an 
investment is in violation orthe laws of lhe host Stale can be mani fest and will therefore allow the tr ibunal to 
deny its jurisdict ion; ibid,~. 102 ) 

24'lnceysa Vallisoletana v Republic oJEI Salvador. supra (n. 8),W 190-207. 
246Ibid. ~~.20 7, 257. 
24'lbid, W I43 ,144, and 162; See also Phoenix Action. Ltd. v. Czech Republic. supra (n. 16), , . 10 1(the tribunal 

therein argued that states cannot be deemed to o ffer access to the ICS ID dispute settlement mechanism to 
investments made in violation of thei r laws.) 

"'Schill , Stephan, supra (n: II ), p.5; Frapo/'t AG v the Republic oJthe Philippines, sup/'a(n. 20), W33 4, 401. 
(The BIT at issue in that arbitration has a 'j urisdictional li mitation ratione maleriae in which the tribunal 
concl udes that as there was no "investment in accordance with law", the Tribunal lacks 'jurisdiction ratione 
materiae.) 
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In Plama case, the claimant had been found to have vio lated other laws of the respondent state 

in add ition to the fraud , which had found being com mitted; the tr ibuna l noted that the ECT 

does not include a prov ision ca lling for the investment's conformity w ith a given law 249 The 

lack of such a provis ion, however, d id not convince the tribunal to suggest that ECT's 

protections wou ld app ly to "a ll kinds of investments, inc luding those contrary .to domestic or 

internat ional law.,,25o The tribunal argued that, the ECT, upon its adoption, was designed to be 

applied and interpreted in line with "generally recogni zed rules and princ ipl es of observance, 

application and interpretation of treaties [ ... ].,,251 Basicall y, the tribuna l indicates that "[t]he 

fundamental aim of the ECT is to strengthen the rule of law on energy sector.,,252 

Conseq uentl y, the tribunal confirmed the ECT should be interpreted in a manner consistent 

with the aim of encouraging respect for the rule of law.253The tr ibunal then, in the 

adm issibility phase, concluded that the substantive protections of the ECT can not app ly to 

investments that were made contrary 10 the laws of the respondent state254 

Interestingly, unli ke in cases where the appl icable IIA has an "in accordance with the law" 

clause, the tribunal in Plama did not lim it its assessment of the investment's lega lity with 

respect to host-state law, but also assessed the legality of the investment under international 

law255 

The tribunal in the case of Toto Costruzioni Generali S.P.A. v. Republic of Lebanon, however, 

contrary to the Plama's tribunal conclusion, incl ined 10 entertain the req uirement to make an 

investment in accordance with the law as a j urisdictional prerequ is ite even where no exp licit 

requirement in this regard can be found in the appl icable lIA .256 

In that vein, the recent Yukos tribunal has a lso stated in obiter dictum, the principle that an 

investment "will not be protected if it has been created in vio lat ion [ ... ] of "the host State's 

249Plama Consortium Ltd. v. Republic ofBu/garia, supra (n. 14), ~. 1 38 
250 Ibid 
lSl lbid; See also Mo loo, and et al. Supra (n. I), p.1483; Ursula Kriebaum, supra (n. II); p.2 
252Plama Consortium Ltd. v. Republic a/Bulgaria, supra (n. 14), '1.139 
25) Ibid 
2S4 /bid 
'" Ibid , ·~ . 140-146 ; Mo loo, and et al. Supra (n. I), p. 1484 
256 See in general Toto Cos frll zioni Generali S. P.A. v. Republic a/Lebanon, supra (n. 25); Moloo, and et a!. Supra 

(n. I), p. 1491 
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law" which is claimed to be a "general principle [ ... ] that exi st[s] independently of spec ific 

language" in an investment treaty.'57 

However, contrasting to what has states in obiter dictum, the Yukos ' tribunal had come to hold 

undeniabl y in its decisive reasonin g that there was "no compel ling reason to deny altogether 

the ri ght to invoke the ECT to any investor who has breached the law of the host State in the 

course of its investment."258 Accord in g to the tribunal , " if the investor acts illegall y, the host 

state can request it to correct its behavior and impose upon it sanctions ava ilable under 

domesti c law [and] if th e investor believes these sancti ons to be unjustified [ ... ], it must have 

the possibility of cha llenging their validity in accord ance with the appl icable investment 

treaty.,,259 In the view of the tribuna l, " it wou ld undermine the purpose and object of the ECT 

to deny the investor the right to make its case before an arbitral tribunal based on the same 

a lleged violations the existence of which the investor seeks to dispute on th e merits.,,26o 

Consequently, the tribunal noted generally that it was "not persuaded that there exists a 

general principle of law [ ... ] that would bar an investor from making a claim before an arbitral 

tribunal under an in vestment treaty [ .. .].,,26 IThe Tribunal thus concluded that the Respondent 's 

[ ... ]argument does not operate to deprive its j urisdiction in that arbit ration, or render 

inadmissible any of th e Claimants' cla ims or otherwise bar Cla imants ' from invoki ng the 

substantive protections of the ECT.'62 

257 Yukos Universal Limited (Isle of N/an) v The Russian Federation . inji-o (n . 258), ~ . 135 1; See also Phoenix 
Action, Ltd. v. C=ech Republic, supra (n. 16), 101 ("it was the Tribunal's view that this condition-the 
conformity of the establishment of the investment with the national laws-is implicit even when not expressly 
stated in the relevant BIT") 

258 Yllkos Universal Limited (Isle olMan) v The Russian Federation (UNCITRAL, PCA Case No. AA 227),Final 
Award, July 18, 20 14, ~. 1 355 , ava ilable at: 
hup://\v\vw.italaw .com/sitcsfdcraultJfiks!casc-documcnts/itahn\-.. U7Q.pdf: accessed on September 21, 20 15 ; 
see also UNCTAD," Jnvestor~State Dispute Settlement: Rev iew of Deve[opments in 20 14 ,"supra (n. 220), p. 9. 

2591bid 
260lbid 
"' Ibid, . 1358 
'''Ibid, ~. 1 3 73 
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3.5. TEMPORAL DIFFERENTIATION-ILLEGALITY AT THE TIME 
OF THE ESTABLISHMENT OR IN THE OPERATION OF THE 
INVESTMENT 

Some tribunal s have a lso maintained a strict temporal d iffe rentiation in the treatment of illegal 

Investments cases based on when in the course of the investments they occurred. An 

investment may be illegal ab initio263 But, it is also possible that an investment was in 

accordance with law at the moment of the initiation of the investment and the contraventions 

may occur later on during the operation of the investment.264 So, the quest ion that can be 

raised at this juncture is, should temporal sensitive illegalities have impacts in deprive a 

tribunal of its jurisdiction or be handled at the merits stage? 

In light of this, in Hamester case, referencing to the Germany-Ghana BIT, the tribunal stated 

that "the legality of the creation of the investment is a jurisd ictional issue," and "the legality 

of the investor's conduct during the life of the investment is a merits issue. ,,265Likewise, in 

Metal-Tech, the tribunal when interpreted Article I (I) of the Israel- Uzbek istan BIT concluded 

that the lega lity requirement covers only the establishment of the investment, not its operation 

once establi shed .266 

Moreover, the tribunal in Fraporl stated in an obiler dictum that the rel evant point in time for 

purposes of jurisdiction is the start of the investment. It affirmed that the effective operation 

of the BIT regime wou ld appear to require that jurisd ictional compliance be limited to the 

initiation of the in vestment267 If, at the time of the initiation of the investment, there has been 

compliance with the law of the host state, allegations by the host state of violations of its law 

in the course of the investment, as a justification for state action with respect to the 

investment, might be a defense to claimed substantive violations of the BIT, but could not 

deprive a tribunal acting under the authority of the BITofits jurisdiction268 

26JUrsula Kriebaum , supra (. 11), p. 19 
264 /bid; See also Phoenix Action, Ltd v. Czech Republic, supra (n. 16), '1. 103 
'MGl/SIa/ F-W Hamester GmbH & Co KG v. Republic a/Ghana, supra (n. 8) ,~. 127 
266Metal-Tech Ltd. v. The Republic a/Uzbekistan. supra (n. 86),~. 267 
267 Frapor' AG Frank/urI Airport Services Worldwide v. Philippines, supra (n. 20),~ . 345 
268 1bid; The Phoenix tribunal by approving the Fraport case noted that " ... the conform ity of the investment with 

the host State's laws has to be performed taki ng into account the laws in fo rce at the moment of the 
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Accordingly, commentators who anal yzed the above mentioned cases and some others 

congregate to conclude that that unlawful conduct pertain ing to the acquisition of the 

investment is relevant to the tribunal's jurisdiction; unlawfu l conduct ex post the acquisition 

of the investment is instead a questi on for the merits.269 

This conclusion, however, seems somewhat mi slead in g. One thing, it may be open to doubt 

whether an investment is necessarily a onetime event that can be reduced to a particular 

date2 70 Rather, the making of an investment is often a process than an instantaneous act, and 

often compri ses a number of diverse transactions.271 Ursu la for instance, even citing a first 

case of ICSID argued that there is consistent case law showing that tribunals when exam ining 

the ex istence of an investment for purposes of their jurisdiction have not looked at spec ifi c 

transactions, but at the overall operation.272 In accepting this "general unity of an investment 

operation" recently, the Yukos tribunal a lso concluded that the making of the in vestment is 

often consisting of several consecutive acts and a ll of these must be legal and bona fide.m ln 

thi s respect, the conclusion could not be convinc ing in case were the tim e cannot be decided 

when exactly the illegal investment was made. 

Second, counter to the above mentioned liAs' legality requirements which have been 

interpreted to cover a single moment in time i.e . the establishment of the investment, there is 

also instance, where arbitral tribunal had rendered a claimant's claims inadmissible even in 

case the applicable IlA unequivocally imposes an on-going duty to observe the host state laws 

throughout the ti me that the investor operates in the host state. Such as, in Al Warraq v. 

Indonesia, although the tribuna l affirmed that the legality req uirement under the applicable 

establishment of the investment. The State is not at liberty to modify the scope of its obligations under the 
international treaties on the protectio n of foreign investmems, by simply modifying its legislation or the scope 
of what it qualifies as an investment that complies with its own laws. For deta il information See also Phoenix 
Action. Ltd. v. Czech Republic, supra (n. 16), ~ . 103-105. 

269Zachary Douglas, "The Plea of Illegal ity in Investment Treaty Arbitration", supra (n. 18); Ma loa, and et al. 
Supra (n. I); Schill, Stephan, supra (n. I I). 

270 Ursula Kriebaum. supra (n. 11 ), p.22 
271 lbid; see also Yukos Universal Limited (Isle 0/ Man) v. The Russian Federation, supra (n. 258), . 1368 
272 Ursula Kriebaum . supra (n. I I ), pp.22.23 
m Yukos Universal Limited (Isle o/Man) v. The Russian Federation, supra (n. 258), . 1369 
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treaty has imposed an on-go ing ob li gation upon the in vestor, ' 74 it decided only a C laimant's 

claims was found being inadm issible instead of dying simply its jurisd iction at the 

outset.275This is a lso another instance to refute the above conc lusion. 

3.6. EXCEPTIONS TO THE "LEGALITY REQUIREMENT" CLAUSE 

3.6.1. The Exception for "De Minimis" Breaches or "Good Faith" Mistakes 

One may consider further whether any illega lity re lated to the investment, no matter how 

insign ificant, should preclude the jurisdiction of an arbitra l tr ibuna l or the availability of 

substantive protection at the merit phase when arbitral tribuna ls faced with interpreting the 

" legality requirement" clause2 76 In thi s regard, on the one hand, when a respondent state has 

invoked the non-compliance with host state laws defense before in vestment tribunals, in 

several occasions, tribunals had refused to accept such defense by arguin g that investors are 

not required to comply with all of the host state ' s law. Rather, these tribunals indicate, 

investors must on ly comply with the 'fundamental principles ' of host state law. For instance, 

the tribunals in Rumeli v Kazakhstan277stated that to defeat the tribuna l's jurisdicti on based 

on a BIT's requirement that the disputed investments be in conformi ty with the host State's 

laws and regul ations. a certain leve l of violation is req ui red. 278By referring to a precedent of 

prior other cases confirmed that [ .. . J. such a provision will exclude the protection of 

274Article 9 of the Agreement on Promotion, Protect ion and Guarantee of Investments among Member States of 
the Organization of the Islamic Conference ( 1981 ) provides that: "The investor shall be bound by (he laws and 
regulations in/oree in the host state and shall refrain from all aCls that may distllrb public order or morals or 
that may be prejudicial to the public interest. He is also to refrain from exercising restrictive practices and 
from flying 10 achieve gains through unlaw/II/means. " For further ana lysis about such clause, see in general 
Hesham T.M. AI-Warraq v. Republic o/Indonesia (UNCITRAL). Final Award. December 15,20 14, ' . 631-
633, avai lab le at: hltp:/!w,\'\\'.i tala\.\·.comJsitesJdcl'::tultJ1ilcs/case-docum~nts/ itala\.\·4 1 64.pd I: accessed on 
September 2 1, 2015 . 

"'Ibid, .645-647 
276Moloo. and et al. Supra (n. I), p.1494 
277Rumeli Telekom A.S. and Telsim Mobil Telekol1lul1ikasyol7 Hizmelleri A.S v. Kazakhstan. (ICS ID Case No. 

ARB/05116), Award , July 29, 2008, available at http://www.italm-\ .. com/si lcsldclaull/filcs/cnst.!­
docull1cnLs/ita07~R.pdr, accessed on September 2 1,20 I 5. 

278/bid, ~. 1 68 ; see also Jarrod Hepburn, "In Accordance with Which Host State Laws? Restoring the ' Defence' o f 
Investor Illegality in Investment Arbitration" (April 24, 20 14), p.3, available at SSRN: 
hUp:llssnl.com/i:lbstract=242 8859 or htlpJ/dx.doi.nrgl I 0.2139J~srn.2428859 , accessed on September 25, 2015 ; 
Ursula Kriebaulll , supra (n. 10),p. I I 
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investments on ly if they have been made in breach offundall1entallegal principles of the host 

country.279 

Likewise, in Desert Line v. Yemen, the tribunal summarized arbitral precedents and resorted to 

the standard of a violation of funda mental principles of host State law as tr iggeri ng the 

exclusion from investment protection.280The tribunal typically avowed that such clauses are 

intended to ensure the legality of the investment by excludi ng investment made in breach of 

fimdamental principles of the host State's law, e.g. by fraudulent misrepresentations or 

dissimulation of true ownership. 28/ Besides, in Phoenix case, the tribunal in an obiter dictum 

referred to a situation in which an in vestment activity per se is in contradiction with 

fimdamental norms of international law 282The tribunal, accordingly, citing an extreme case 

noted that nobody would suggest that ICS ID protect ion should be granted to investments 

made in violation of the most fimdamental rules of protection of hwnan rights [ .. .}. 283 

On the other hand, there are situations where arbitral tribunals have considered onl y minor 

errors in the observance of bureaucratic forma lities of the domest ic law as irre levant. In 

Tokios Tokeles v. Ukraine, the respondent alleged that the full name under which the Claimant 

registered its subs idiary was improper, because it was not a recogn ized business organization 

under Ukrainian law 284 The tribunal, however, focused on the fact that the Respondent did 

not allege that the Claimant's investment and business activities were illega l per se285It also 

found relevant that despite the not entirely correct formalities , the in vestment had been 

279 /?umeli Telekom A.S and Telsim Mobil Telekomunikasyon Hizmetleri A.S v. Kazakhstan , supra (n. 277), . 168 
(,' Investments in the host State will only be excluded from the protection of the treaty if lhey have been made 
in breach of fundamenta l legal principles of the host country." Ibid, .3 19). 

2soDesert Line Projects LLC v. The Republic of Yemen, (ICSID Case No. ARB!05/17), Award, February 6, 
2008, .104, available at: hltp:/I\v\.vw,italnw,com!si tcsldclaulu'fi!cslcasc-doculncntsl11<1024 8 n.pd/", accessed on 
September 21,2015; Jarrod Hepburn, supra (n. 278), p.3 ; Ursula Kriebaum, supra (n. I I ),p.11. 

lSl lbid 
282Phoenix Action, Ltd. v. Czech Republic, supra (n. 16).~ . 78 
28) Ibid 

284Tokios Tokeles v Ukraine,' supra (n. 8),'.83; see also Ursula Kriebaum, supra (n. II ),p. 12; MoloD, and e l al. 
Supra (n. I ),pp. 1494-1495 

285Tokios Tokeles v. Ukraine, supra (n. 8) ,~.86; see also Ursula Kriebaulll , supra (n. 11 ),p. 12; Mo loo, and et al. 
Supra (n. I ),pp. 1494-1495 
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registered .286Consequently, the tribunal held that to exclude an in vestment on the basis of such 

minor errors would be inconsistent with the object and purpose of the Treaty.287 

The tribunal in Mylilineos v. Serbia whi ch rejected the host State's defense to deny investment 

protection also concentrated to the fact that the activity per se was not illega l. It referred to 

Tokios To keles with approval,288and stressed on the fact that it had not been argued by 

Respondents, nor was there any indication that any of the business transactions of C lai mant, 

in particular concerning any of the investment, contravened the legal rules in force in the host 

state.289ln effect, the tribunal expressly stated that "Respondents did not contend that the 

investments were not in comp liance with the laws either-they on ly say that the Agreements 

were not registered as investment agreements [ .. . ].,,290 Conseq uently, the Tribunal concluded, 

by a majority, that for the purposes of the BIT the investment has been made in accordance 

with the laws of the respondent and is thus protected under the BIT.291 

Furthermore, the tribunal in Fraport which examined the issue of whether all types of ill egall y 

made investments would result in the denial of investment protections seemed to have rather 

adopted a different standard-good jailh mistake. Specificall y, the tr ibu na l articulated that 

when the quest ion is whether the investment is in accordance with the law of the host state, 

cons iderable arguments may be made in favour of construing jurisdiction ratione l17ateriae in 

a more liberal way which is generous to the investor.292 In some circumstances, the law in 

question of the host state may not be entirel y clear and mistakes may be made in good 

jaith. 293For thi s reason, the tribunal seemed that it would be willing to exclude good faith 

mi stakes from the " legality cla use" requirement in addition to the minor errors . In that case, 

286Tokios Tokeles v. Ukraine, supra (n. 8),~.86; see also Ursula Kriebaum , supra (n. II ),p. J 2; Mo loD, and et a!. 
Supra (n. I ),pp.1 494- 1495 

2871bid 
288Mytilineos v. Slale Union of Serb ia and Montenegro and Republic 0/ Serbia, supra (n. 149), . 151; Ursula 

Kriebaum, supra (n. I I), p. 13 
289Mylilineos v. State Union a/Serbia and Montenegro Gnd Republic a/Serbia, supra (n. 149), ~. 1 53 
2"'lbid 
29 llbid.~. 157 
292Fraport AG Frankfurt Ailport Servo Worldwide v. Repllblic a/the Philippines, supra (n. 20), .396 
29J /bid" .396 (The tribunal provided th at an indicator of a good fait h error wou ld be incl ude the fa ilure of a 

competent local counsel's legal due di ligence rep0l1 to flag that issue. Another indicator that should work in 
favour of an investor that had run afoul of a prohibition in local law would be th at the otTending arrangement 
was not central to the profitabi lity of the investment, such that the investor might have made the investment in 
ways that accorded ,.\lith local law without any loss of projected pro fitab ility); see also Moloo, and et al. Supra 
(n. I), p.1495 
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nevertheless, the tribunal found that "the comportment of the foreign investor, as was clear 

from its own records, was egregious and cannot benefit from presumptions which might 

ordinarily operate in favour of the investor. ,,294 

Fortunately, though the aforesaid cases discuss the excepti on where the relevant II A contained 

" in accordance with the law" clauses, there are some commentators who argued also the same 

reasoning applies a fortiori to an assessment of admissib ili ty where no such clause exists295 

Because, in all those related instances, good faith mistakes or minor errors in relation to the 

investment shou ld not have the disproport ionate effect of precluding a claimant from the 

benefits of treaty protection296 

Altogether, those cases wou ld suggest that, when a state objects to the claims of an investor 

on grounds of the illegality of the investment, the tribunal's first task is to determine whether 

the laws allegedly breached constitute either 'jimdamental prinCiples' or 'minor errors' or 

breach of them were made in good faith. If the relevant laws do not constitute fundamental 

principles, or at least, in the judgment of the tribunal the a ll eged breach has classified as 

minor error or has been committed in good faith , the state's objection cannot possibly 

succeed. In the Hochtief v. Argentina case, the respondent argued that the claimant's loan 

transactions had not a ll been recorded as required by Argentine financia l legislation and 

therefore, the loans had been made not in accordance with the laws and regulations of 

Argentina as required by Article 2(2) of the Argentina-Germany BIT.297 The tribunal, 

nonetheless, concluded that there is not "a suffi cient bas is for rejecting the claims concerning 

the loans on the basis of thei~ non-regi stration under Argentine regulations. ,,298 The tr ibunal 

noted that in previous cases, tribunals have focused on comp li ance with ''jimdamental 

29~ Fraport AG Frankfurt Ai/port Servo Worldwide v. Republic oflhe Philippines, supra (n. 20), . 397; Moreover, 
for additional analysis about the confirmation of the "minor error" test and "good faith' test see Moloo, and el 
al. Supra (n. I ),pp.1495 -1 497; Jarrod Hepburn, supra (n. 278),pp.2- 13 ; and Ursula Kriebaum, supra (n. 
11 ),pp.10- 13. 

195Moloo, and et al. Supra (n. 1),pp.1496-1 497 
2CJ6/bid 
"7 Hochtie! AG v. The Argentine Repub/ic ( ICSID Case No.ARB/07/31), Decision on Liability, December 29, 

2014 ,~. 1 95 . available at: http://www.italaw.com/sitcs/dcfaultllilcs/casc-docunlr:ntsl italmv41 0 I.pdf~ accessed on 
September 25, 2015 . . 

"'Ibid, ~. 200. 
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principles oflhe host Stale 's Icnv .,,299 In the tribunal's view, "in vestments that are fo rbidden or 

dependent upon governm ent approvals that were not in fact obta ined, or which were effected 

by fraud or corruption can be caught by a provision such as Artic le 2(2) of the Argentina­

Germany BIT300 But not every technica l infraction of a State's regul ations assoc iated with an 

investment will operate so as to deprive that investment of the protection of a treaty that 

contains such a provision .,,)OI 

However, th e primary problem that assoc iates with the dichotomy of "fundamemal 

principles " versus the "minor errors" of host state laws in a way to prov ide some exceptions 

to the lega lity requirement is that, it seems to have lacked any foundation in the respective 

applicable ILAs3021n these s ituations, it is only the tribunal which can decided whether the 

alleged breach of the host state's law had constituted fundamental principle or minor error. 

Moreover, in do ing so, there have seemed no developed exact, consistent and objective 

standards in the case laws yet to scrutinize the relevance of a violat ion of host state law30) For 

this reason, thi s researcher have strongly believed that the basis by which tr ibunals could 

class ified the a lleged breach of host state law either into jimdamental principle or minor error, 

can in turn affect as to whether the d isputed issue cou ld be disposed at the j urisdictional or 

merit phases. 

3.6.2. Estoppel-Prohibiting the Host State from Raising the Investment's 
Illegality 

In addition to the good faith mistakes or minor errors exception, as di scussed above briefl y, 

breaches of domestic law by the investor when making/operating the investment are widely 

299Hochlie/ AG v. 711e Argentine Republic. supra (n. 297) , ' 1. 199; specificall y ciled Desert Line Projects LLC v. 
RepubliC oj Yemen (I CS ID Case No.A RB/05117), Award, 6 February 2008, 104, cit ing Inceysa Valliso/etana 
S.L. v. Republic oj EI Salvador (ICSID Case No. A RB103/26) and Fraport AG Frankfurt Airport Services 
Worldwide v. Philippines (ICS ID Case No. A RB/03 /25). 

JOO HochlieJ AG v. The Argentine Republic, sZlpra (n. 297), ~. 1 99. 
30 11bid 

J02 To ensure the fact that the respective app licable BITs in the above mentioned cases have not recognized the 
dichotomy of host state law ei ther into fundamental principle or minor error, see Rumeli Telekom A.S alld 
Telsim Mobil Telekol1iunikasyon Hizmetleri A.S v. Kazakhstan, supra (n. 277); Desert Line Projects LLC v. 
The Republic oj Vemen, supra (n. 280) , ~ . 92; Phoenix Action, Ltd. v. Czech lIepublic, supra (n. 16),' [. 56; 
Tokios To keles v. Ukraine, supra (n. 8), .17; Mytilineos v. Slale Union of Serbia and lVlontenegro and 
Republic of Serbia, supra (n. 149), .50; and Fraport AG Frankjilrt Airport Servo Worldwide v. Republic of the 
Philippines, supra (n. 20),~.2 81. 

303 For detail analysis o n this issue see in general , Ursu la Kriebaulll , supra (n. II ),pp. 9- 16 
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considered as not excluding treaty protection in case the host State knew about the illegality 

and accepted it, either by incorrectly suggesting that the in vestment in question complied with 

its domestic laws, or by proceeding with cooperating with the investor on the basis of an 

illega l investment304 In both cases, arbitra l tribunal s regularl y apply the concept of estoppel in 

order to reject the State's claim that breaches of domestic law entailed a loss of treaty 

protect ion of the re levant in vestm ent.105 

Frequently, a lthough lIAs make no mention of estoppel, the principle find s its application in 

investment law as a general principle of law within the mean ing of Article 38{ I )/cl of the 

Statute of the ICJ.106For example, in the Eastern Greenland Case before the PCIJ , the court 

held that because Norway had prev iously " reaffirmed that it recognized the whole of 

Greenland as Danish," " it was debarred itself from contesting Danish sovereignty over the 

whole ofGreenland."lo7 

In the context of international investment law, where the host state knew of the illegality but 

still endorsed the investment, it should be estopped from raising that illega lity before the 

tribunal. 1081n such case, investors have argued that, the question of the ir compliance with 

domestic law does not require all answer aL all ami raLher Lhey suggest that, as a result of 

representations of legality made to the in vestor by state official s or the acquiescence in, the 

state is estopped from relying on the illegality to remove the tribunal 's jurisdi ction or the 

avai lability of substantive protections at the merit pha·se309 

In Kardassapolilos v. Georgia, the state tried to clai m somewhat counter-intuitively, that the 

Cla imant's investment was unlawful because its offic ials did not have the authority to enter 

3"Schill , Stephan, slIpra (n. II ), p. 16; Mo loo, and et al. SlIpra (n. I ),p. 1497 
305 /bid 

306Jarrod Hepburn, slIpra (n. 276),p. 17; Moloo, and et al. SlIpra (n. I ),p. 1497 
)07Moioo, and et <1 1. Supra (n. I ), p.1497 ; also see in general Legal Status of Eastern Greenland, Judgment 

(Denmark. v. Norway.), Apr il 5, 1933 P.C. U . (ser.AtB) No. 53, ~. 86, availab le at: 
hllp:I/\,v\,'w.\\'orldcouns.comipcijkng/dccisions/ 1933.04.05 grcciliand.htm, accessed on September 25 , 20 15. 

30'Mo loo, and et a l. SlIpra (n. I ),pp.1497-1498 
3"See in general, SOllthern Pacific Properties (Middle East) Limited v. Egypt. (ICS ID Case No. ARB 184 13), 

Award, May 20, 1992, avai lable at: http://ww\V . ilalaw.coJ1l/sitcs/(k'faulllli l cs/casc~ 

d~)cumcllts/ital<lw6314 O.pdf: accessed on September 25 , 20 15; loannis Kardassopoulos v. Georgia. supra (n. 
\3). 
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into the underlying in vestment agreements3 'OIt further argued that the agreements were void 

ab initio and Claimant can have no claim under the applicab le lIAs3
" The tribunal, however, 

by accepting the Claimant pos ition clarified that: 

"'Protection of investments under a BIT is obviously not without SOl1le limits. It 

does not extend, for instance, to an investor making an investment in breach of 

the local laws of the host State.{ .. .}. This controt,' however, relates to the 

investor 's action in making the investment. It does not allow a State to 

preclude an investor Fom seeking protection under the BIT on the ground that 

its own actions are illegal under its own laws. In other words, a host State 

cannot avoid j urisdiction under the BIT by invoking its own failure to comply 

with its domestic law"}}} 

The tribunal in arriving at that conclusion, it invoked the concept of estoppel which prevented 

the Respondent from invoking domestic illegality when the State 's conduct has been "c loaked 

with the mantle of Governmental authority.,,3 '3 

Nevertheless, the concept of estoppel seems not equivalent to the outright prevention of the 

host state ability to invoke its own failure to comply with its domestic law as a ground to 

preclude the investment treaty protections as mentioned on the surface of the Kardassopoulos 

case. Rather, an estoppel in order to counter the defense of investor's illegality by the host 

state, the investor, requires proving that the host State knew about the illegality and wherein it 

deliberatel y or by acqu iescence had accepted to such violation. In view of that, the tribunal in 

Kardassopoulos observed that in the years following the execution of the investment 

agreements, Georgia never protested nor claimed that these agreements were illegal under 

Georgian law.3I4Accordingly, the tribunal found that the assurances given to Claimant 

regarding the validity of the investment agreements were endorsed by the Government itself, 

310 Joannis Kardassopou/os v. Georgia, slIpra(n. 13) , .50; Jarrod Hepb urn, supra (n. 278), p. l? 
3I1See in general, !oannis Kardassopoillos v. Georgia, supra (n. \3), ·~ . 50-57 

lI2tbid,~. 1 82 
lI3Solithern Pacific Properties (Middle East) Limited v. Egypt, Sllpro (n. 309),'. 82; Schi ll , Stephan, slipra (n. 

t I ),p. 16; loannis Kardassopoil/os v. Georgia, slipra (n. 1 3) ,~ .193- 194 
] "Ibid, . 192 
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and some of the most seni or Government officials of Georg ia [ ... J were c losely in vo lved in the 

negotiation of the agreements.315 The tribunal al so noted that the Concession was signed and 

"ratified" by an organ of the Republic ofGeorgia .316 The Cla imant had every reason to believe 

that these agreements were in acco rdance with Georgian law, not on ly because they were 

entered into by Georgian State-owned ent it ies, but a lso because the ir content was approved by 

Georg ian Government officials without objection as to their legali ty on the part of Georgia for 

many years thereafter. 317 Cla imant, therefore, had a legitimate expectation that hi s in vestment 

in Georgia was in accordance with relevant 10callaws.318 

The Fraporl tribunal equa lly argued that as a matter of law, the C laimant was correct that the 

cumulative actions of a host government may constitute an in forma l "acceptance" of a foreign 

investment that otherwise violates its law3 19 The Claimant is also correct that a fai lure to 

prosecute something of the order of a vio lation [ .. . J, such that, an investor reasonably inferred 

that it was acti ng lawfu lly and made further investments, could obviate an objection to 

jurisdiction ratione maleriae [..].320 The C laimant, knowing of the violation [ ... J, consciously 

concealed it, however, any act ions that might otherwise have been viewed by a fore ign 

investor in good fa ith as endorsements by the Respondent cannot be deemed to have cured the 

violation or estopped the Respolllknt.321 The Respondent could hardly have in itiated legal 

action against the Claimant for v iolations which the C laimant had concealed. 322 

Still , arbitral tribunals seem to have also accepted some exceptions to the exception, in effect 

that investments that involve breaches of international publ ic policy, by means of fraud or 

corruption, cannot be deemed legal via estoppel.)2) 

Jis/oannis Kardassopolilos v. Georgia, supra(n. 13), . 191 
Jl6/bid 
1I7Ibid" .194 
l iS/bid 

JI9Fraporl AG Frankfurt Ailport Services Worldwide v. Philippines , supra (n.20), .387 
nO/bid 
1lI1bid 
322 /bid 
J2JFor detail information and analys is on this matter see in general Jan"od Hepburn, supra (n. 278), pp.2 1-24; 

World Dilly Free v. Kenya, slipro (n. 14); and Franck Arifv Moldova (ICSID Case No ARB/ I 1/23) , Award, 
Apri l 8, 2013, available at: htlp:llwww.i ta l aw.com/si lcs!dcl~\Ultlfi! cs/casc-dol.umcn ts/ilal (\W 13 70.pdl~ accessed 
on September 25, 2015. 
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Over a ll , if the estoppel argument is accepted by the arbitral tribuna ls even in case where its 

effect is to contradict the express legal ity requirement clause in the app licab le liAs, certa inly 

it cou ld have made a difference at what stage of the proceedings the issue of the illegal 

investments will be addressed. Ultimately, the primary aim of the legality requ irement clause 

in any IIA is to prevent the IIA from protecting in vestments because that should not be 

protected, particu larl y because they would be illegal. However, when it app li es, estoppel is 

said to privi lege · fairness and consistency over objective legali ty and respect for law 324 

Consequently, those illegal investments have deemed legal via estoppel and whereby the 

tribunals become capable to entelta in the case either at the outset as jurisd ictional Issue or 

later at the merit phase as the case may be. 

Jl4Jarrod Hepburn, supra (n. 278), p. IS 
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CHAPTER FOUR 
CONCLUDING REMARKS 

As tri ed to be add ressed in this research, save there are compelling reasons to the contrary, 

tribunals have strived to follow solutions establi shed in a series of consistent cases 

comparab le to the case at their hand. By doing so, they have been expecting also to meet their 

duty to contribute to the harmonious development of investment law and thereby to meet the 

legitimate expectations of the community of States and investors towards certainty of the rule 

of law. in view of that, nowadays for arbitral tribunals have interpreted the legality 

requirement cond ition in the applicable I1A, there is an established practices whi ch requiring 

obedience with the law of the host state, and at times with genera l international lega l 

principles that exist independently of specific language to thi s effect in the app licable IIA, in 

order to be granted the protections of the treaty. In relation to that, the issue seems to have 

remained far from settled in various literatures and/or the decisions of investment arb itral 

tribunals is, however, whether such legality requirement condition is a matter affecting the 

jurisdiction of treaty-based arbitral tribunals, requiring them to decline jurisdiction in case 

illegality is found , or whether ill egality is a matter only affecting the merits of a di spute. 

Most of interpretations so far offered to elevate the implementation of such clause into general 

principle in commentaries, seemed to have remained somewhat abstract, especially as it is 

often considered w ithin the milieu of treaty texts i.e. the existence, or not, of an explicit "in 

accordance with law" clause in the applicab le 1lA. Accordingly, it has been avowed in many 

literatures repeatedly that if the treaty express ly incorporates the legality of the investment, 

with respect to domestic or international principles, it is shown to be a jurisdictional 

prerequisite. Alternatively, in case the lIAs have not express ly required that the investments in 

question comply with domestic or international principles, the legality of the investment is not 

a jurisdictional prerequisite. Rather, such requ irement should be imposed only as a barrier to 

substantive protections at the merit phase. 

This thesis, nothing like to the above conventiona l way of analyzing, however, the legality 

requirement is investigated besides by taking sample concrete type of illegal investments 
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already identified to have committed in violation of the host state laws or international 

principles from case laws and literatures. This outline is purpose ly selected to address the 

actual practices as a matter of fact, the procedural and substanti ve protections of liAs are 

arguably found in nearly over 3270 liAs from which most of them have negotiated by spotted 

parti es as bi lateral in vestment agreements, and are as such, with no troubl e unlikely to be 

amenab le to a consistent broad-spectrum and unified interpretation. Instead, it might so seem 

reasonable to contend that, collectively, they are far from constitute a "s ingle undertaking" 

which underpins like the WTO treaty system, meaning that all its covered agreements are 

accepted as a package to bind almost equall y all members' states and as such, can be invoked 

before the WTO dispute settlement mechanisms as a template. 

Consequently, if tribunals are ca lled upon to determine whether a Claimant or a Respondent 

has committed corruption in relat ion to the disputed investment, as has been analyzed in light 

of a tangible cases, the issue can be adjudicated either as jurisdictional matter or later at the 

merit phase depending on whether the allegation was ra ised either as a shie ld or a sword, or 

depending upon the nature and terms of the app licable ILA, and the form in which the 

allegation was raised. 

Whereas, if tribunals are called upon to determine whether a Claimant's claim has tainted by 

fraud, even where the applicable IlA does/not contain an express requirement of compliance 

with laws, tribunals have veiled to adjudicate the issue either as jurisdictional matter or later at 

the merit phase mai nly depend ing upon the arbitrators' mindset to accept the existence of a 

general international principle that d ictates investm ents made on the basis of fraudulent 

conduct cannot benefit from IIA protection or shortly referred to as a clean hands doctrine. 

What is more, there is support in the decisions of tribunal s in investment treaty arbitrations fo r 

the notion that, even where the applicable investment treaty does/not conta in an express 

requirement of compliance with host State laws, an investment that is made in breach of the 

laws of the host State (usually referred to as ' narrow investor legality' )may either not quali fy 

as an investment, thus depriving the tribunal of jurisd iction or be refused the benefit of the 

substantive protecti ons of the ILA at the merit stage. 
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Besides, the specific conclusion made above in relation to the spec ific typologies of illegal 

investments, hab ituall y, the fact that an investment is in violation of the laws of the host State 

or general international principles can be manifest and wi ll therefore allow the tribunal to 

deny its jurisdiction or can only appear when dealing with the merits, whether it was not 

known before that stage or whether the tribunal considered it best to be analyzed at the merits 

stage in case where question of j urisdiction and merit are so inextricab ly entwi ned. For thi s 

reason, now it is well settled that whenever a jurisdictional issue is close ly re lated to the facts 

to be examined at the merits phase of the case, it can be jo ined to the merits, even where the 

applicable investment treaty does conta in an express requirement of compliance with host 

State laws or international principles as jurisdictional prerequisites. 

Therefore, based upon the tangible evidences cited, arguments forwarded , the analysis made, 

and the findings attained in this thesis, the researcher would like to recommend for a ll intents 

and purposes that when arbitra l tribunals have ca lled upon to determine the precise effect of 

any legality requirement condition with an effect to dispose the disputed issue either as a bar 

to jurisdiction or as a defense on the merits, they should s ignificantl y grant emphasis to the 

specificity of a given qualification in the !lA, and of the c ircumstances of the actual case. 

Under the semblance of following solutions establi shed in a series of prior cases comparable 

to the case at their hand, ideall y, tribunals should not lingeri ng their arbitral power to rewrite 

fo rcefu lly the spotted, multi-faceted and multi- layered regime of liAs as a MITs which had 

repeatedly fai led since the I 960s. 
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