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ABSTRACT

Although corporate groups (herein after, CGs) aq@arding in the present Ethiopian business
environment, their legal status particularly in tenmercial code remained unregulated. They
are now the sources of many legal and practicat@ms among the legal actors and legal
institutions of the country. Among such concerig kegal and practical issues in relation to
anticompetitive practices under the competitiveimmment and competition regime of Ethiopia

are the major one. Particularly with respect tosabaf market dominance and anticompetitive
agreements, these CGs sparked critical legal isshas can be substantiated by practical
scenarios. But, on the other hand, the present etitiop law of Ethiopia doesn’'t recognize

these CGs and remained within the spirit of thditi@nal corporate law mentality.

Thus, this study is interested in the examinatiagcussion and evaluation of the interplay of
these CGs and Ethiopian competition law from legatl practical stand point. Its major
objective is to explore and unveil the competitidimension of these CGs with particular

emphasis on the rules of abuse of market dominandenticompetitive agreements.

While this study focuses on major CGs of Ethiopia its general discussion EFFORT and
MIDROC CGs are used as examples of the practitiztsdn on the ground. The study employs
purposive sampling and observation, interview abiaty research techniques to collect its data

which it will critically discusses, review, evalgatnalyze and interpreted to produce the output.

Accordingly, this study concludes that CGs, despiteir negative effect on the market
competition via their acts of abuse of dominance anticompetitive agreement, they remained
unregulated under the competition law of Ethiogia. a result this study calls for proper and

timely legal and policy reform in the form of hagispecial laws governing these CGs.
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INTRODUCTION

For any country that claims to have a legal systemovern matters in its territory, nothing is
more embarrassing than to have institutions withpyaper regulation. Nothing is more painful
than to see such institutions acting in defianamwy laws and using the advantage of absence of
the law for their benefit. The most amazing parthafse institutions is when they pretend to have
legality and present themselves to the generalipaBlif they are blessed by the law in the way

they are.

This is the least one could be say to expressridmept feature of Corporate groups in Ethiopia.
Among others, the legal and practical interplaytleése corporate groups with the existing

Ethiopian competition law is the major interestlué researcher.

Accordingly, this researcher, while fully aware laé capacity and challenges he might face,
determined to make a genuine attempt to unveilctirapetition dimension of these business
Networking’s in general and in relation to anticaetifive agreements and abuse of market

dominance in particular.

Hence, this study is organized in to six chapteesdetails of which are expressed under section
1.9 of Chapter One of this study. So, the readeadeised to visit this section to see the

organizational structure of this study.

Finally, it is the very interest of this researctegive prior notice to the readers that they $thou
read this research in the light of, inter alia, tapacity and limitations of the researcher that ca

gloom on the comprehensiveness and conclusiverfiéiss oesearch.
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CHAPTER ONE

1.1INTRODUCTION OR BACKGROUND OF THE STUDY

The use of company groupings, also so-called, catparoups (herein after, CGs), to conduct
commercial activities has already become the mofesontemporary businessThese CGs
bearing different names like holding companiespeisses, affiliates, brother-sister companies,
business groups, controlled companies, and paulsidiary companies virtually engage in
entire economic activiti€sThey are now one of the preferable forms of bissirerganizations
expanding both at the international and nationasiress arenas. In this regard, Phillip
Blumberg, the leading author on CGs, said that “©Ggnormous size with complex multi-
tiered corporate structures dominate the nationdl\aorld economy® They can confine their
economic activities within a single state territatythey can cross borders, particularly in the
present global economic order, in the form of Muadtional Companies (MNCs) or
Transnational Companies (TNC’s).

In nut shell, single corporate entity is no longee only model of doing business. Rather; CGs
today represent the main corporate reality of bdgnjganies in most of the developed and
developing countries.

These CGs, however, in spite of the fact that they the widely diversified form of today’'s
commercial engagement and also significant for mattional and international economy; they
are not easily companionable with the contempocarporate laws. i.e., they have compatibility
problems with the existing single corporate entitiented laws both at the international and
national level.

Hence, in the contemporary legal discourse, desipdie being poorly explored legal institutions,
they are becoming the source of many concerns,essand debates among scholars,

academicians, judges, executives and business coitiesu

! Harris Jason and Hargovan Anil, “corporate groufiee intersection between corporate and tax law”,
Commissioner of Taxation v BHP Billiton Finance |[t8YDNEY LAW REVIEW, VOL 32, 2010, P. 723;
Blumberg Phillip, “Limited Liability and Corporat&roups” (1986) 11 Journal of Corporation Law21-30 and
Blumberg Phillip, “the Multinational Challenge tafporation Law (1993), Oxford University Press3fh7-40.
2 See Companies & Securities Advisory Committee 6@fe Groups Final Report May 2000, available at
http://www.asic.gov.awisited on July 4, 2013.
j Blumberg Phillip, “the Multinational Challenge @orporation Law”, as cited above at note 1.

Ibid.




The major source of the problem is the fact thattthditional corporate laws and theories are
meant for single corporate entity and not for CGSs, on the other hand, have a very complex
structure, organization, and management systemntiaaifest concentration of control and/or
ownership, lost of corporate autonomy or independ@fhis situation, therefore, raised nexus

and multiple issues against the traditional prilegf corporate autonomy and limited liability.

Accordingly, among those issues, the first onehes issue of recognizing CGs as “one” or as
“many” given their intricate relatioh This issue is the question of making the existiogporate
legislations compatible with CGs through interptietaor the need to have separate and specific
laws focusing on CGs. Thus, it bears massive amgdldo the regulatory approach to be taken
toward CGs. i.e., a choice between separate eaptyroach (here after, SEA) and single
economic unit/enterprise approach (here after, SEUA&or example; in case of tax
administration, states are facing rampant tax ewasand avoidance by CGs chiefly through
cunning transfer pricing and intra-group transatiwithin these CG%.

The second major issue, nexus with the abovehésissue of liability, which is, by far, the most
contentious issue sparked in relation to CG@#is issue is originated from the above blurring
line of corporate independence between companiggigroup that bears ultimate effect on the
principles of corporate limited liability. The vegomplex structure and networking of control
and ownership by the CGs carries reasonable guestioncerning attribution of rights and
duties. As rightly noted by Phillip Blumberg, whesgal issues involving any of the affiliated
companies arise, courts are often called upon terméne whether to attribute the rights, or to

impose the duties of, one affiliated company ontlagoaffiliate of the group in order to achieve

® Blumberg Phillip, “Limited Liability and Corporat@roups”, as cited above at note 1, p. 50-52.

® This is the dilemmatic choice the two regulatonpices toward the regulation of CGs which propegsglt under
chapter two of this study.

" Ibid.

8 See Eric J. Bartelsmana, Roel M.W.J. Beetsmab, pelyymore? Corporate tax avoidance through tramsfeing
in OECD countrieseSI, Department of Economics, Free UniversityAaisterdam, De Boelelaan 1005, 1081 HV
Amsterdam, The Netherlands; and see also FREEDMWNITH, LOOMER GEOFFREY AND JOHNVELLA
Corporate Tax Risk and Tax Avoidance: New Approack2009), THOMSON REUTERS (LEGAL) LIMITED
AND CONTRIBUTORS, 74-116.

° Blumberg Phillip, “The Transformation of Modern oration Law: The law of corporate groups”, (2035)
Connecticut Law Reviewp. 405-557, 605, 608. See also Brad B. Erenseaatl “BANKRUPT SUBSIDIARIES:
THE CHALLENGES TO THE PARENT OF LEGAL SEPARATION"'BANKRUPTCY DEVELOPMENTS
JOURNAL, Vol. 25, 2008, p.68-146.




the objectives of the law in the area in displt€his is particularly true for transactions made
between one of the companies and third partiespinst the latter’s interest at stake especially
when the former went bankrupt. Furthermore, whea af the companies in the group violates
laws such as tax laws, environmental laws, Competitaws, and financial laws, the issue of
attributing liability to the group remained excratbng task. To this effect, courts are now
tangling with a new paradigm of piercing corporgteup veil or with the regulatory choices of
SEA and SEUAM

Thirdly, the very complex structure, organizatiordananagement of CGs is also the source of
governance and transparency issues particuladgse of cross boarder C&s-or example, in
the current globalized economic circle, MNCs andCENare repeatedly associated with major
environmental damage, and poor handling of lahgitsi and human righté.In addition, these
cross border CGs, obviously, are also the sourceerdions among state laws triggering the
troublesome issue of private international law.

However, despite these and other concerns and Isga¢s surrounding CGs, they are not
adequately treated and exploredLiteratures dealing with these CGs and their llega
ramifications is very scarce both at national aatiamal scholarly writings.

Therefore; while discussing all those possibleassin a single paper is obviously difficult, this
study is interested in and designed to discus&sssurelation to the interplay of Ethiopian CGs
(here after, ECGSs) vis-a-vis the current Ethioganmpetition Law. This is because; though not
they are not at similar scale of expansion witheotbountries, CGs are widely existed in the

Ethiopian business environment bearing similarasdike in any other jurisdictions.

19 bid.

2 bid.

12 Report of the Reflection Group on the future of Ebmpany LawBrussels, 5 April 2011, European Commission
Internal Market and Services, p.59-70

13 Mandate of the Special Representative of the S&mgr&eneral (SRSG) on the Issue of Human Rights an
Transnational Corporations and other Business priseis, CORPORATE LAW PROJECT OVERARCHING
TRENDS AND OBSERVATIONSJuly 2010, p.3-43.

4 This is rightly stated by Tom Haden, as “Compaaynlers still write and talk as if the single indegent
company, with its shareholders, directors and eygals, was the norm. In reality, the individual camypceased to
be the most significant form of organization in tt820s and 1930s. The commercial worlds now doméhabth
nationally and internationally by complex groupscofmpanies”, see Antunes Engracia José, the LaBogborate
Groups in PortugaWORKING PAPER SERIES NO. 84, 05/ 2008, Institige Law and Finance; see also Inside
Corporate Groups”, p. 271.




1.2STATEMENT OF THE PROBLEM

Since the advent of 1991 Ethiopia, unlike the comananarket system of the previous regime,
embarked on free market policy within which comieti is the only principle of the market

system. In consequence, the Ethiopian governmesgdoan its competition policy; enacted
Competition Laws in different times so as to méetabjective of the free market system.

Hence, the current Trade Practice and Consumeedi@t Proclamation No. 685/2010 (herein
after, the law/Proclamation) deals with differeabgct matters among which anticompetitive
practices are the major ones. These anticompefitigetices, as per Art 2 (18) of the law, are
businesspersons’ practices that are designed favitbrthe effect of disrupting or restricting
competition in the market. Among such anticompetitpractices; abuse of market dominance
and anticompetitive agreement (both horizontal @edical agreements) are the major ones.
These two major anticompetitive practices are plediwith principles and exceptions which are
applicable to any businessperson engaging in comahactivities in the country.

On the other hand, like in any other states, EG&siaw the widely diversified form of business
organizations in Ethiopia. In this regard, reseacohducted by International Growth center
depicted that ECGs are among the leading busimggge in the major economic sectors of the
country. For example; among the widely known ECKHDROC, EFFORT, DH GEDA, East

Africa holding, Equatorial business group, Dire usttial group, Kangaro group, and AHADU
group are the few to list. These CGs engaged Wytuia all major economic sectors of the
country. Most importantly, the majority of ECGs &aenily owned (except, EFFORT), vertically

integrated or conglomerates engaging in range @i@uic sectors, and centrally administered.

Consequently, these CGs like in any other jurisohs, are susceptible for issues in relation to
Competition Law. Particularly, given their commaicengagement in cluster and vertically
integrated form; there are critical legal and prattconcerns and issues with respect to the rules

of abuse of market dominance and anticompetitiveeagents under the Proclamation.

As a result, the exploration and investigationha tegal and practical issues of ECGs vis-a-vis
the Ethiopian rules of abuse of market dominanakarticompetitive agreements is the central
of problem of this study.



1.30BJECTIVE OF THE STUDY

Given the above stated problem, this study seeksvistigate the interplay between ECGs and
Ethiopian Competition Law with particular emphagsia abuse of market dominance and
anticompetitive agreements. This general objecisvavith the view of depicting the present

picture of ECGs vis-a-vis Ethiopian Competition Land to indicate the possible legal direction

for the regulation of these CGs within the sphdrine Competition Law.
Bearing this general objective in mind, this studly have the following specific objectives.

- Discussing the general theoretical and legal aspe#dEGs at the international level.
- Discussing the general theoretical, legal and puadential aspects of Competition Law.
- Discussing the contemporary legal issues and angtsnie relation to the understanding,
regulation and liability of CGs within the framewasf the general Competition Law.
- Describing the existing legal and practical issae€Gs with respect to the notion of
abuse of market dominance and anticompetitive aggats at the international level.
- Uncovering the nature of major ECGs with respedhtr mode of creation, structure,
organization, and management system.

- Examining the legal and practical status of ECGstiqadarly from the Ethiopian
Commercial Code perspective.

- Discussing the possible concerns and issues rexgplaround ECGs vis-a-vis the
competitive business environment of Ethiopia.

- Discussing the general rules of Ethiopian Compuetitiaw with particular emphasis on
the rules of abuse of market dominance and antietitiyg agreements.

- Examining the general legal issues of Competitiaw lvis-a-vis CGs within the context
of ECGs and Ethiopian Competition Law.

- Evaluating ECGs in the light of the general issaed legal rules of abuse of market
dominance.

- Evaluating the legal implication of ECGs on théesuof anticompetitive agreements.
This will include the investigation of the legal darpractical position toward the

regulation of ECGs and their liability under ther@etition Law.



- Investigating some practical situations with resgedhe legal issues resonating around
ECGs vis-a-vis Ethiopian rules of abuse of markemihance and anticompetitive
agreements.

- Recommending appropriate solutions and way ous®lwe the problems and issues that
exist in the interplay of ECGs and Ethiopian Coritmet law in general and with respect
to the abuse of market dominance and anticompet@#greements in particular.
1.4RESEARCH QUESTIONS

In order to address the problem identified and dbgectives stated above; this study will
endeavor in answering some fundamental questioa.cBntral question of this study is; what
are the possible legal and practical issues reglatnthe interplay of ECGs with the rules of
abuse of market dominance and anticompetitive ageats under the Ethiopian competition

law?

While this is the core question of this study sospecific and relevant questions also will be

raised and treated so as to comprehensively adihegsoblem of this study. These are;

- What are the theoretical and legal underpinningseiplain CGs in general?

- What is the theoretical, legal and jurisprudergdgblanation of Competition Law?

- What is the conceptual and legal understandinghef notion of abuse of market
dominance and anticompetitive agreements?

- What is the international experience on the regaiatf CGs under Competition Law?

- What is the feature of ECGs particularly with rebty their mode of creation, structural
organization and management system?

- What are the critical legal issues that could hsedhagainst ECGs with respect to the
rules of abuse of market dominance under the cuE#mopian Competition Law?

- What are the critical legal issues that could bisedh against ECGs with respect to
anticompetitive agreements under the Ethiopian Catitipn Law?

- What is the position of our legal system in genaral our Competition Law in particular
on the regulatory approaches toward ECGs?

- In the light of the rules of abuse of market domr® and anticompetitive agreements
under Ethiopian Competition Law, what is the preadtstatus of ECGs?



What should be done to solve the problems thatt emishe interplay of ECGs and
Ethiopian Competition Law in general and in relatio the notion of abuse of market

dominance and anticompetitive agreements?

1.5JUSTIFICATION OR SIGNIFICANCE OF THE STUDY

As indicated in the introduction, though CGs are thidely diversified form of business

organizations both at the international and natidnasiness arena, they lack proper legal

attention specifically by the Ethiopian legal systeThey are also one of the most unexplored

areas in the legal scholars and academician’s ngsti In Ethiopia, though there are few

upcoming concerns by graduating students, ECGe&llamgmained unknown to the Ethiopian

legal system and to the literature pool of Ethiopiegal research. As such, this study is very

significant, among others, for the following reason

As CGs are posing so many validity and relevanasstipns to the traditional corporate
laws and theories; this study, apart from contifiuto the literature pool of CGs, will
trigger curiosity by the legal scholars and acadens for further research on the area.
In other words, it will serve as a motivational gnd for those who want to investigate
and explore the legal, economical, and socio-palitteatures and implications of CGs
both at the international and national level. Twil in turn facilitate the effort to unveil
the veil of ignorance with respect to CGs in gehanal ECGs in particular.

Our legal system and institutions are obliviousthe effect ECGs may have on the
business environment. This is obviously for thesomathat there are inadequacies in the
effort to know them. Thus, this study will help @yl makers and legislators to be aware
of ECG’'s peculiar feature and their legal and pecattimpact on the competitive
environment. Principally, the study will enable ipgl makers and legislators to have
better understanding of CGs so as to make propat &nd policy reform.

The awareness obtained from this study will alsalifate better preparation in all
appropriate means toward the giant foreign CGs (lIld@d TNCs) that will pour in the
event of Ethiopia’s accession to WTO.

Furthermore, this study will also make our judgesiva specifically in their legal

analysis concerning the peculiar features and sssuerounding CGs in general and



ECGs in particular. This will in turn increases timedernity and righteousness of their
decisions particularly in cases involving attriloatiof liability.

- Principally, this study is at the heart of Ethiopi@ompetition Authority to whom the
power to interpret and implement the competitioocRrmation is given. This is because;
this study will provide a platform of better clacdéitions as to the general concepts of
competition and its interplay with CGs. In additidhis study will also support and
facilitate the competition advocacy effort of thatAority toward the regulation of ECGs
with respect to the rules of abuse of market dongeaand anticompetitive agreements.

- Finally, as there are unheard voices regardingréta¢ predicaments they are in with
respect to the anticompetitive acts of major ECthgs study will help the business
community in reflecting those valid and legal camsewithin the parameters of the
theoretical and legal frameworks of competitionigolnd law. This will add the support
for effective and efficient implementation of them@petition Law in the competitive

business environment of Ethiopia.

1.6 METHODOLOGY OF THE STUDY

This study is a combined feature of both doctrinatl non doctrinal legal research. It
has employed qualitative approach and embodies & mature of descriptive,
explorative and evaluative research types. But,witl use both qualitative and
guantitative data which are relevant to achieveaitgectives and address its research

guestions.

Concerning its data collection, this study emplgygposive sampling with which it
identifies the major ECGs for the study. This is foe reason that the study is interested in
identifying major ECGs in general and those thatfegquently attached to competition issues in
particular. To collect the necessary data for thedys interview (for reason of flexibility,
unstructured interview has been employed), observaéxamination of documents and library

research technique has been used to gather thesaegéegal and policy documents.

Accordingly, the Ethiopian Ministry of Trade, (MogTWinistry of industry (Mol), the Ethiopian
competition and consumer’s protection Authorityréhafter, Authority), the Ethiopian Chamber

of Commerce and Sectoral Association (ECCSA), Adslimba Chamber of Commerce and

8



Sectoral Association (AACCSA), the Ethiopian Rewveswand Custom Authority (ERCA),
Federal Court judges, legal experts, and the bssioemmunity are the sources from which data

are collected through personal and unstructuresahirgw.

The collected relevant data are critically reviewdidcussed, analyzed and interpreted against
the theoretical and legal foundations of Competiti@aw and the current Ethiopian competition

Proclamation within the purview of the researchgfjioas and objectives outlined.
1.7 SCOPE AND DELIMITATION OF THE STUDY

Four fundamental points will explain and clarifeticope and limitation of this study. These are
the following. Firstly, in its thematic coveraghjs study focuses on the competition dimensions
of ECGs with a particular emphasis on the legal prattical analysis of abuse of market
dominance and anticompetitive agreements. i.e.,stbhdy will survey the possible legal and
practical issues that circle around these CGsthiatjuncture, it is preferable to underscore two
vital points. The first one is; this study is trgito address the legal and practical issues of ECGs
which are not addressed by previous fellow legs¢aechers. For example, this study is different
from previous LLB and LLM studies such as “liftitige corporate veil in corporate groups under
the commercial Code” (Bruk Kefyalew, 2003, LLB)h& need for the regulation of group of
companies (parent and subsidiary) in Ethiopia” &eeh Ketsela, 2006, LLB), “affiliate
companies in Ethiopia: analysis of organizatiorgaleframework and the current practice”
(Mehamed Aliye, 2010, LLM), and “The legal and ihgtonal framework governing company
groups in Ethiopia and the current practice” (Yalajekonen Ayalew, LLM) that dealt with
ECGs. This is because; all of these theses aréasimitheir basic tenet in that they focus on the
problematic nature of ECGs and the available légaheworks within the 1960 of Ethiopian
Commercial Code (herein after, the Code). They ttee dig out problems emanating from the
presence of ECGs in the business environment frensppctive of the Code. All of them, finally,
concluded that CGs in general and ECGs in particala left unregulated and thus, legal and

policy reform is required.

Therefore, though this study uses these reseaatttealso may show little similarity concerning
the conceptual, legal and practical discussion€@GE (only from the angle of the Code), its

fundamental questions, lines of argument and Isgakes are quite different. In short, while they



started and ended their discussion within the bagndf the Code this study starts with the
discussion of the unregulated status of ECGs withenCode and ends up with the discussion and
analysis of the legal and practical issues of thé&s in within the purview of Ethiopian

Competition Law.

Secondly, this study is not striving to determirteetter one or more of the ECGs are violating the
Competition Law. Rather; it will only investigaten@ evaluate the competition aspect of
these CGs and will not engage in the determinatwdnthe status of their actual
infringement of the rules of abuse of market domicea and anticompetitive

agreements. Obviously, this is beyond the capaity legal Authority of this study.

In addition, with a view to substantiate the legald conceptual discussions, some

practical situations will also be raised and disad

Thirdly, this study will only concern non financiahd major ECGs. Apart from capacity
constraint reason to cover all forms of CGs in Bfha, it is non financial ECGs that are
the sources of regulatory concern. In addition, thmlification “major” is given for
some ECGs like EFFORT and MIDROC due to public kiexlge and manifested acts of
such groups that clearly present them to the puddisuch.

Fourthly, the area of this study will be Addis Almaland Dire Dawa from where all
possible, relevant and necessary data will be ctdld This is simply due to financial
constraint of the researcher of this study and dlge to the accessibility of information

concerning the major ECG in the two cities.

1.8LIMITATION OF THE STUDY
The researcher believes that relentless effortbleen made to obtain any of the relevant data
necessary to address the objectives and reseagstians of this study. However, this researcher
also genuinely believes that there were differehtllenges that can shadow on the

conclusiveness and comprehensiveness of the outobthis study.

Among others, the following factors can be citednagjor factor that can be expressed as

limitation of this study.
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Firstly, the researcher faces a financial condttairaddress all major ECGs operating within the
Ethiopian business environment. As a result, tesearcher is forced to confine its study area to
places (Addis Ababa and Dire Dawa) where he cae@&s within his financial capacity. Even
among major ECGs operating in the two places, iimjgossible to address all of them for same
reason. Thus, while general discussions are madallfanajor ECGs by using the available
literatures and reports, EFFORT and MIDROC CGstaken as example for the particular

practical illustration of the issue at hand.

Secondly, lack of relevant literature, judicial aexlecutive experience on the issues at hand
particularly in Ethiopia is the principal challendgespite some efforts by graduating students to
uncover the legal and practical situations surrouECGS, neither the executive nor the
judicial organ have the direct and specific knowkednd experience on ECGs. As a result, this
study obtained only two documents that are direddgiling with ECGs (the one dealing with
EFFORT and the other dealing with ECGs in generad) LLB and LLM thesis. To fill this gap,

extensive interview has been conducted so as tthgetlevant data for the study.

Thirdly, the researcher has faced accessibilitylehge to the relevant and qualified information
from institutions that are selected as sourcesatd dor this study. These institutions are both

governmental and non governmental institutions filgahe selected ECGSs).

The accessibility challenges are due to lack ofpeoation, lack of transparency in the
information they provide, improper fear to give tteguired information while they have the
capacity to do so, negative suspicions while thasearcher provide them confidentiality

commitment and time consuming bureaucracies.

Lastly, but not the least, lack of awareness antbhegselected officials, academicians and legal
practitioners is one of the major obstacles tothetnecessary, relevant and qualified data for
this study. In this regard even those academicar§or practitioners who are regarded as
experienced professionals on the issue at hanatbave the qualified information. As a result,

the research has spent weeks and even monthgityg tha issue of this study so that these legal

experts can posit their opinion on the issue.

Therefore, this researcher sincerely recommendtersdo read and understand this study within

the purview of these limitations.
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1.90RGANIZATION OF THE STUDY
This study is organized in to six chapters and @reyconcisely presented as follow.

The first chapter of this study posits the reseatesign or the road map of the study as stated
above. The second chapter provides the legal anceptual frameworks on the basis of which
the very understanding of CGs lies. Accordinglyetls with, inter alia, the meaning, nature and
features of CGs at the international level, theopertinent to CGs, state experiences, and the
existing regulatory choices and arguments ther&be. third chapter totally in delves with the
theoretical and legal frameworks of competitionigpland law in general and the notion of
abuse of market dominance and anticompetitive ageats in particular. In addition, it explores
the available regulatory choices toward the ContipatLaw liability of CGs at the international
arena. Against this, it also attempts to examimedinrent Ethiopian competition Proclamation
with particular emphasis on the rules of abuse a@irket dominance and anticompetitive
agreements.

The fourth chapter confines itself with the diseoss exploration, and evaluation of the
interplay between ECGs and the Ethiopian Compaetitiaw in general and with the rules of
anticompetitive agreement in particular. It focuses the legal and practical issues in the
interplay of these CGs and the rules governing ah&competitive agreements under the
Proclamation. Accordingly, it tries to indicate thejor signpost ECGs are posing toward the
competition regime by unveiling facts, issues anguments resonating around the focused
points.

The fifth chapter of this study will in delve it§elith the discussion of the legal and practical
issues surrounding the interplay of ECGs and thesraf abuse of market dominance under the
Ethiopian Competition Law. Accordingly, it tries itedicate the major signpost ECGs are posing
toward the competition regime by unveiling factsues and arguments resonating around the
focused points.

12



Finally, last but not least, chapter six will sum the discussions made in the preceding five
chapters and provides recommendations which artheireye of this researcher, are necessary

and relevant to the problem and questions statdddnmesearch.
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CHAPTER TWO
2. GENERAL OVERVIEW OF CORPORATE GROUPS: THE INTERNAJNAL AND
ETHIOPIAN PERSPECTIVES
2.1DEFINITION, NAMING AND ECONOMIC UNDERPININGS OF CORORATE
GROUPS

Defining corporate entity is an easy task as theme many well ingrained theories and
literatures that can provide us with ample of digfoms. We can simply define corporate
entity as a business firm that have the elememegdl| personality, corporate autonomy and
limited liability.*> However defining Gs is a difficult task both atioaal and international
arena. This is owing t§ (1) the littleness or absence of literature onsC() corporate law
is oblivious to the existence of CGs and they arevkn, in small extent, by other branches
of the law such as tax law, accounting and finalawe Competition Law, labor law, and
environmental laW; (3) even if attempt is made to know CGs in modeonporate laws,
what constitute CGs is strictly domestic law mattard as such disparities are there
concerning CGs defining elements, and (4) finatlisiowing to the complex organizational
structure, paradoxical character of multiplicitydamnity, and ever dynamic features of CGs

that makes any sort of definitions fragile.

In addition, the naming of CGs by itself presenigtier challenge to their understanding.

For example, terms such as affiliated companieemasubsidiary companies, brother-sister

®Ho, Virginia Harper "Theories of Corporate Groug@mrporate Identity Reconceived,” Seton Hall Law igev
Vol. 42: Iss. 3, Article 2 (2012), p. 940, Availabht: http://erepository.law.shu.edu/shlir/vol42/iss3#2cessed on
July 17, 2013.

1 BLUMBERG PHILLIP, THE MULTINATIONAL CHALLENGE TO GORPORATION LAW: THE SEARCH
FOR A NEW CORPORATE PERSONALITY (1993), p.337; JANET DINE, THE GOVERNANCE OF
CORPORATE GROUPS2000). Particularly, in modern times where CGg/plehe center role of both domestic
and international business and thus swinging thditional door of corporate law, it is very surpmg to see
nothing change from corporate law itself and coaperlaw scholars. In this regard TOM HADEN putted
astonishing comment on the reckless position opaate lawyers. He said “Company lawyers still wrénd
talk as if the single independent company, withstiereholders, directors and employees, was the.nlor
reality, the individual company ceased to be thestrgignificant form of organization in the 1920sdan
1930s. The commercial world now is dominated bashianally and internationally by complex groups of
companies”. See José Engracia Antunes, the LawogbdPate Groups in PortuggP008), WORKING PAPER
SERIES NO.84, Institute for Law and Finance.

" Ibid. Germany, Portugal, Italy, some Eastern Eeropcountries, Brazil and Senegal are examplesengreup
law has formally been introduced in company lawh@lgh it is unclear how the law is actually apglie
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companies, conglomerates, holding companies, bssingroup, combined groups,

associates, controlled groups, and the like aregased to designate C&s.

However this doesn’t mean that we can’t have aniiégdin of CGs at all. Bonbright and
Means defined holding company, as “any company...cvhs in a position to control, or
materially to influence, the management of one oremther companies by virtue, in part at
least, of its ownership of securities in the othempany or companies®.Ballantine, also
defined parent-subsidiary as a company which cést@aother as a subsidiary or affiliate
by the power to elect its manageméhtet’s add one more definition. The Australian High
Court, stated that “the word ‘group’ is generallypéied to a number of companies which
are associated by common or interlocking sharehgkli allied to unified control or
capacity to control!

The synergy of the above definitions could give aisvorking definition of CGs as a
network of legally separated firms that are intégdathrough ownership and contfdl.
Mind you, the legal existence of corporate groupguires the elements of ownership and
control on which the relation of the legally segarhfirms lies. On this point, the leading
scholar on the literatures of CGs, Phillip Blumbesgbstantiates this line of definition by
noting that ownership and control are the key elmef CGs existenc€.He continues to
state that these two key elements serve two impbttangs. The first one is they clearly

distinguish CGs from other sorts of short termaalties or economic cooperation between

18 An Australian research team has found that thegeht‘corporate groups” is an umbrella used to deadt
forms of corporate combinations with two or morgdity separated firms. See Companies & Securitidgigory
Committee, Corporate Groups Final RepdMay 2000), p. 10. Available at http://www.asjov.auaccessed on
July 4, 2013. The difference between the namesighmot sharp distinction, may reflect the diffezenn degree
of autonomy, control, ownership, and the naturbuxiness the group engage in (for example, conglates are
those CGs operating a range of business activities)

193, C Bon bright, and Means G. C., the Holding Camp(1932), Kelley USA, p. 22.

2 Budiyanto, Wawan Cucuk, and et al, ADVANCING ENTERISE-WIDE INFORMATION SYSTEMS
STRATEGY: EXPLORING POWER DIFFERENTIALS IN PARENT — SUBSIDRY RELATIONSHIP,
Swinburne University of Technology, John Streetwtteorn, Victoria 3122, Australia, p.1-2

% Companies & Securities Advisory Committee, ascciibove at note 18, p.4. The case in which thetcoade
such definition is Walker Vs Wimborne (ACLR 529582, Australian High Court, 1976) (unpublished).

221n general, there is a narrower and broader comef corporate groups. The broader one incluelesn
lose connections like supply chains and other typesontractual arrangements. The narrower debniti
takes the criteria of ownership and control wheyeshtities within a group defines their relationtérms of
ownership and control. It is this narrower defiaitiwhich is taken in this study.

% Blumberg Phillip, the Corporate Entity in an ErfaMultinational Corporations(1990) 15 DEL. J. CORP.
L. 283, p. 345.
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firms®* and secondly the elements are keys for liabilttyilaution to the group in the event
of need. In this regard, however, defining whatritol” would be the most painstaking
task than defining ownership. As indicated befo@;s are more known under other
branches of the law than under the corporate’fams a result, it is quite difficult to get
bench mark definition of control. Bonbright and Nhsa again, defined “control or
controlling interest” as having the power to deterenthe policies of a company through
the ability to elect all or a majority of the boaodl directors — including those companies
that exercise a material influence over other comgm as the result of a significant
minority holding?® In the common law jurisprudence, control is definey synergy of
different factors like the appointment by the parearporation of its own officers to the
subsidiary’s board, the presence of external cotdrar other business arrangements that
facilitate the shareholder’'s control, and a genemignment of interests among the

corporate entities through which the ultimate paremay exercise contrdl.

24 According to the sociologists John Scott and Geidvis, CGs are different from other kinds of talas
between two or more firms like hierarchical contiag . . . joint operating agreements, or other tgb
forms,” including franchisees, distributors, licees, and other independent contractors “stratdfanaes”
or joint ventures between two otherwise independampanies where no legal entity is jointly estahéd
and owned by the joint ventures. See John Scotgrp@rate Groups and Network Structure”, in
CORPORATE CONTROL AND ACCOUNTABILITY: CHANGING STRGBTURES AND THE
DYNAMICS OF REGULATION, p.291. The point here is that, as the author tefisareas of law where
equity ownership is required, the above mentionedperative contractual arrangements are out of the
bounds of corporate groups. For example, McDonafidiachisees are not part of the McDonald’s corpmra
group even though the franchisee has licensed gighthe McDonald’s trade name, trademarks, anéroth
intellectual property that constitute its brand ancekn though the franchisee is the face of the @mpo
the public.

% Ho, Virginia Harper, as cited above at note 1539p. The definition of control is diverse across
jurisdiction and regulatory laws. For example, @nerounting standard of Australia defines controltlees
capacity of an entity to dominate decision-makidgectly or indirectly, in relation to the finandiand
operating policies of another entity so as to eeathlat other entity to operate with it in pursuittge
objectives of the controlling entity”. See Compani& Securities Advisory Committee, as cited above a
note 3, p. 7-8. Also EU’s f7directive on corporate group’s taxation used théamof dominant influence
to denote control. The directive indicated thatréhean be vertical or horizontal control of a compdy
another company through ownership of majority vgtinterest, control of the board composition wike t
right to appoint and dismiss members, or exercisilogiinant influence through any other means. See EU
Seventh Council Directive 83/349/EEC on consolidataccounts, OJ (EC) 1983. Available at
http://europa.eu.int/scadplus/leg/en/lvb/126010.htaccessed on July 8, 2013.

% Echanis Erlinda S., “HOLDING COMPANIES: A STRUCTERFOR MANAGING DIVERSIFICATION”,
Philippine Management Reviewol. 16, 2009, p. 1-12.

2" ANDERSON HELEN, “PIERCING THE VEIL ON CORPORATE GRJPS IN AUSTRALIA: THE CASE
FOR REFORM”, Melbourne University Law Reviewol. 33, 2009, p. 333-336.
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Correspondingly, in civil law jurisprudence, furmial control by virtue of economic,
financial, personnel and administrative integratwithin the group, as well as the use of a

common public persona can be considered as cdfitrol.

Therefore, in this study a definition of controhtrshows the absence of corporate autonomy
due to actual influence by another corporate entity the financial, operational,
administrative, and/or on business policies anétsties of the controlled company is
taken. This is because for liability purpose ordietermine the existence of group among

corporate entities, the existence of such kindafer relation is very important.

CGs are very beneficial to investors and mostlythee justified on economic grounds.
Among such economic justifications, reducing comeradr risk, or maximizing potential
financial return (this is mostly by diversifying amnterprise’s activities into various types
of businesses and each being operated by a sempmte company), preserving intangible
commercial property of existing companies (by acqgi the companies themselves to
expand an enterprise or increase market powergcittg capital without forfeiting overall
control and lowering the risk of legal liabilitylly confining high liability risks, including
environmental and consumer liability, to particujgmoup companies, with a view to isolating
the remaining group assets from this potentialiligh are some to cit®. In addition,
getting competition advantage (preventing or ousthctual or potential competitors from
the market), complying with various regulatory regqments (some enterprises may need to
maintain separate subsidiaries to satisfy prudéntia other statutory requirements),

portfolio diversification, and business network @nsion are also justify CGS.

% Ho, Virginia Harper, as cited above at note 15§9.
29 By the Coasian theory of firms, CGs can be justifas an alternative to market transaction costasito any
single corporate entity. See Allen Douglas W., $amtion costs Department of Economics - Simon Fraser
University, p.893-923
30 Companies & Securities Advisory Committee, asctiédove at note 18, p.2-4; Budiyanto, Wawan Cucuk,
et al as cited above at note 20; Echanis Erlindascited above at note 26, p. 725; and see asmir H.
Joseph, “Subsidiary: Doctrine without a Cause?”’rdham L. Rev.227 (1990), p. 59. Available at:
?lttp://ir.Iawnet.fordham.edu/flr/vol59/i552/2, assed on July 27, 2013.

Ibid.
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2.2MODE OF CREATION, ORGANIZATION, STRUCTURE AND MANAGMENT
OF CORPORATE GROUPS

It is true that CGs are now becoming the model whgloing business in different parts of
the world. Internationally, the notable examples sich highly expanded CGs are
Multinational Companies (MNCs) and Transnationah@anies (TNCs}?

The mode of creation, organizational structure amdnagement of such CGs varies
according to the nature of the owners. In this rdgais believed that family business is
the genesis of many of the present trend of opegatiusiness through CG$For example
the world most notable CGs like Toyota, HitachinBsonic, Canon are known for their
family origin3* Beyond this, there are a number of ways by whi@sGnight be created.
Among many, three of them are well known. The fioste is acquisition of new firm
through takeover, or purchase of voting interestreh in a given comparijEven though it

is a matter of state’s laws determination, by theeiinational business practice parent-
subsidiary or holding company relation exists whéere is a majority share holding
(partially owned subsidiaries/or wholly owned suharies), and affiliates or associates; on
the other hand, exist when the firm has only a mitgostake®*® The second mode of
creation is by splitting an existing firm’s prodian lines to separate entities, the so called,

organizational growth or expansion, so that a giliea of production system will operate

32 Blumberg Phillip, as cited above at note 16, p. 8.

%3 ALMEIDA HEITOR V. and WOLFENZON DANIEL, “A Theoryof Pyramidal Ownership and Family
Business Groups”, THE JOURNAL OF FINANCEOL. LXI, (2006), NO. 6.

3 Hamada Kazuki, (ed.), Business Group Managemerapan Vol. 7, Monden Institute of Management,
Japanese Management and International Studies ankei Gakuin University, Japan, p.1-73. These C@s a
known for their enormous number of subsidiariesrafiag in different parts of the world.

% visit www.investopedia.comaccessed on July 5, 2013.

% |bid. see Lawson Larry (Cincinnati), “Chapter 7rifolled and Affiliated Service Groups” as revieweyl Jeff
Nelson in_INTERNAL REVENUE SERVICE TAX EXEMPT AND GVERNMENT ENTITIES p. 2-45; see
also RUBIN W. JEFFREY “CORPORATE GOVERNANCE SERVINIGIE BENCH AND BAR SINCE 1888
When and Are Public Parent, Overlapping resporiséslrequire coordination”, NEW YORK LAW JOURNAL
MONDAY, NOVEMBER 20, 2006, p.2. All three of theserms refer to the degree of ownership that a paren
company holds in another company. In most casestdims affiliate and associate are used synonyynados
describe a company whose parent only possessesaaityistake in the ownership of the company. Asidiary,

on the other hand, is a company whose parent igjarity shareholder. In a wholly owned subsididng parent
company owns 100% of the subsidiary. For example Walt Disney Corporation owns about a 40% stak&é
History Channel, an 80% stake in ESPN and a 10Q#&éast in the Disney Channel. In this case, thedrys
Channel is an affiliate company, ESPN is a subsjdéand the Disney Channel is a wholly owned sulasidi
company.
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efficiently and effectively?’ The third and the last one is through establishnoénnew

entity by an existing firm through the latter’s flin

Concerning the organizational structure of CGs,iraficated before, one of the basic
features of CGs is their complex structural orgation and management system which is
intended, among other things, to create liabilingwall. Accordingly, there are different

varieties of arrangements such as pyramidal orgdioizal structure where by the parent
company will be at the top holding a number of sdiasies through a chain of ownership
down to the bottom of the pyramid.There are also vertical (for instance, severalugro

companies operating at the same level in a prodnai distribution process) or horizontal
structures (group companies operating at diffepaints in that process) whereby CGs are
arranged from economic perspectiVésin addition, CGs may be organized as
conglomerate$’(companies operating in a wide variety of businastvities), and in a

hierarchical form.

In general, the structural organization of CGs banpyramidal, hierarchical, multilayered,
single layered, vertical, horizontal and or in fbem of conglomerate$" At this moment, it

must be underlined that the structural organizatb&Gs tells the power relation, how the
group is being managed, and also gives us clue élset degree of autonomy, control and

dependent-independent relation within CGs.

37 Ibid. see also Mehamed Aliye Waritu, COMPANIES BTHIOPIA: ANALYSIS OF ORGANIZATION,
LEGAL FRAME WORK AND THE CURRENT PRACTICE((January, 2010), unpublished, Addis Ababa
UNIVERSITY SCHOOL OF GRADUATE STUDIES AFFILIATE), Adis Ababa University, p. 40-45.

% The Russian corporate governance manual, CorpGavernance in Groups of Companié8hapter 15), p.4-
23.

% |bid.

“? |bid. conglomerates CGs are made up of a numbatiftérent, seemingly unrelated businesses condgcti
corporate entities. In conglomerate CGs, one companns a controlling stake in a number of smaller
companies, which conduct business separately. BEaicha conglomerate's subsidiary businesses runs
independently of the other business divisions,thatsubsidiaries' management reports to senior geament at
the parent company. Conglomerates could be in sfgparent-subsidiary, associate or affiliate comes. What
makes them different from the latter ones is themimers of the group engage in entirely differentihess
ventures. This is what being manifested in EthioSiee RUBIN W. JEFFREY, as cited above at note”36:4.

*1 Altomonte Carlo and Rungi Armando, Business GroapsHierarchies of Firms Determinants of Vertical
Integration and Performanc&Vorking Paper series, No. 1554, June 2013, Cdep The Competitiveness
Research Network, European central bank, p. 8-23.
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Consequently, there are three notable forms of mgama&nt systems in CGs. Central
management (e.g. in family business groups, pyrahadhierarchical structured CGs, where
the overall business actions and decisions are rbgdée parent company or head office
of the CGs); decentralized or polycentric (e.g. donglomerates where decisions and
actions are made independently by each member @ig)p and decentralized but with

defactodomination by the majority or minority holding coampy*?

In fact it is not easy to indicate the nature ofmeo relation in practice. In most cases
courts are called to determine the power relatioorg CGs so that the veil of the group
can be lifted to impose liability in the event aded?® In such cases, court’s jurisprudence
has developed factors for considerations that aaly connected to the choice of “entity
V's enterprise” approaches and which we will seentlirethe next part?
2.3REGULATION OF CORPORATE GROUPS: THEORIES AND APPROKAES
2.3.1 THEORIES OF CORPORATE ENTITIES AND CORPORATE GROUPS

As pointed before, despite the enormous expansidd@s, the law and the jurisprudence
on corporate law remained silent or showed litttnaern on the development of new

concepts and theories on C8sMuch of the attention of corporate law resonatetiom

“2 See Kiel C. Geoffrey, Hendry Kevin and NicholsonGavin, “Corporate Governance Options for the
Local Subsidiaries of Multinational EnterprisesNT'L REV. 568 (2006) (surveying various sources of
subsidiary control), p.886. See also Chartier JaBrSenior Officer Subsidiary Governan@&BC Financial
Group, p. 3. Many states proposed a percentagealbng standards to determine controlling thregshdut
this control cannot only be by the virtue of “majgrshare holding”. The parent company, for example
though have a minority share interest, it may didl able to control its subsidiaries due to overlag of
directors, operational integrations or other means.

*3 For example, transparent ownership structuresimportant prerequisites in both the U.S. and EU for
business operation through CGs. See The Russigro@te governance manual, as cited above at nate 35
However even such preconditions are imposed throtayhexample, disclosure of percentage holdingr¢h

is Lack of transparency of control and economiceidependence of a group of companies. Complex
ownership structures are often used to obscurercbrelationships between companies, making ituatty
impossible to determine when transactions are beorglucted in good faith, or when self-dealingntfer
pricing, and similar abuses occur.

“ See Companies & Securities Advisory Committeegited above at note 18, p.23-40.

5 See Ho, Virginia Harper, as cited above at note 1.B80-883.Virginia Harper cunningly explained two
reasons for this. Firstly, the traditional conceptof corporate as a mere aggregation of its ctusticies or
as amalgamation of contracts yields a little or imterest for internal contractual relation among it
constituencies. Since the major aim traditionalpooate law is enabling the efficiency of implicinc
explicit contracts among the constituencies of ¢heporate it is not yet necessary for the law teegspecial
concern for the corporate groups. It is privatdtnnature than public. The concern for corporadeduct
falls within public law debate. Meaning setting Indls on corporate conduct is more of the task ofoth
areas of law, such as antitrust, environmentalpiabonsumer protection, or tax. The concern fapooate
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application of the doctrine of veil when the liahilof CGs is put in to question. As a
result, in the absence of developed specific théoryCGs, legal scholars are now trying to
extend the classical corporate theories to expdad justify the legal rules and actions on
CGs?*

The first traditional theory of corporate entityttse concession theofy.This theory sees
corporate entity as a grant of state (also callethigtheory) and chartered by the stéte.
This theory puts public welfare obligation on corgt® entities than to pursue their profit
need only and any action beyond the given powesoissidered to be ultra-virés.The
logical extension of this theory to CGs is thatytlirave to be chartered by the state which,
however, can only works for domestic CGs while aedn’t work for MNCs or TNCs. In
addition, it seems that the theory is incompatiwi¢h the contemporary liberal economic
policies whereby entities are free to pursue tkemnomic objectives. The second theory is
an aggregate theory (also calledntractarian theory) premised on the principle of
freedom of contract and sees corporate entity asggregate of individual contracts.
Thus, the theory believes that a corporate entidgted by the virtue of its constituencies

and doesn’t have its own legal identity separatedfits constituencies.

Thus, according to this theory, CGs can be regar@edn amalgamation of corporate
entities and thus, there is no separate identitytlie group itself. The theory also dictates
that the emphasis should be for the interests efcitnstituent firms within the group and

any legal rules on CGs should promote the econatfiiciency of the group. The third and

groups mainly arises with the issue of corporategrothat requires some of regulatory approach fthm
public law than the private law. See Ho Virginiardar, as cited above at note 15, p.880-883.
6 1d, p.901. This analogical extension is mainly tbe fact that both “corporate entity” and “corpira
groups” considered as “firm” by the Coasian theofyfirms, and even if it is admitted that there amme
dissimilarities owing to the complex nature of CGke traditional elements of corporate entity (lega
autonomy, limited liability and director’s liabilj} still works for both.
" Foster H. D Nicholas., “Company Law Theory in Cardtive Perspective: England and France”, the Asaari
Journal of ComParative Law/ol. 48, (Autumn, 2000), No. 4, p.582, publishieg the American Society of
ComParative Law, , URLhttp://www.jstor.org/stable/840908Accessed: 19/10/2011, 02:30; see also Dejnozka
Jan, Corporate EntityOctober 8, 2007), Book Manuscript, p. 3-54.
*8 Harris Ron, “the Transplantation of the Legal Riscse on Corporate Personality Theories: From Germa
Codification to British Political Pluralism and Amean Big Business”, (2006), WASH. & LEE L. REV.
1421, 1424.
9 This theory is rightly stated by Chief Justice Maall as “A corporation is an artificial being, isible,
intangible, and existing only in contemplation afM. . . . Being the mere creature of law, it posessonly
those properties which the charter of its creattomfers upon it". See Trustees of Dartmouth College
\SIgloodward, (518, 636 (4 Wheat.), US Supreme Cow819) (unpublished).

Ibid.
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the final theory is the real entity theotylt states that corporate entity is something more
than the sum of its constituencies and thus denidseseparate legal existence from its

constituent elements. The implication of this thetwr CGs is that the “group” itself has an

independent and separate existence from its coesities. Unlike the aggregate view, the
real entity view posits the possibilities for theogp or the network itself to bear rights and

duties apart from its components.

In general, from the legal point of view it seerhattthe aggregate view explains the legal
structure of CGs in better way than the two theoridile, however, from practical side, it

is the real entity view that suitably addressesrtad situations of the present CGs.

However, it must be noted that while the competimgories can coexist given the different
policy reasons behind different laws, the conseqaeof the choosing one of the theories
bears a direct implication on the choice of reguiatapproaches. These regulatory
approaches are the entity approach and enterppigmach which will be seen in the next
part.

2.3.2 REGULATORY APPROCHES: ENTITY Vs ENTERPRISE CHOICE
In contemporary business law environment the ragraof CGs is based on the two
approaches (either one of them or combination @&nth an entity or separate entity
approach (herein after abbreviated as SEA) andremnse approach or single economic
unit approach (herein after abbreviated as SEUAg $election of one of them is not an
easy task. It rather presented as a dilemmaticlpuzame where no sharp decision will be
made without consideration of many factors. Thibésause; the approaches are questions
of liability or attribution, a road to a separate aollective liability, and a decision to
destroy or preserve the traditional limited liatyiliof a corporate entity. In addition, the
choices reflect the calculation of various valuesnterests at stake and critical valuation
of the theories mentioned before.

Accordingly, the SEA fundamentally traces from tggregate theory and dictates that no
matter how the corporate entities are operatingdtwork of group, legal rules should see

> bid.
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them as separate entfty.Meaning, CGs are not recognized as having sepdeajal
personhood and as such for any legal purpose, serhber company should be seen as

separate entity and not as a member of a certgallierecognized business group.

Conversely, the SEUA runs parallel with the reakeeprise view and propounds for
recognition of the economic integration by the C&®ut, concerning the origin and
development of this regulatory approach, therensasgument that it has developed from
the European Union practice called, European Econdnterest Grouping (herein after
simply, EEIG)>* Conceptually, this EEIG is both institutional amdlegal framework
designed by the European Council of Ministers & Buropean Community of Regulation
(EEC). The main purpose of this EEIG, as clearbtedd under the regulation’s preamble
and consequent provisions, is to facilitate crassdier cooperation between companies,
firms, individual professionals, and other legatles that are interested in certain kinds of
joint economic activities within the territory dii¢ community’” It is simply an association
or a consortium kind institution with the aim ofgonoting the economic interest of its
members within the European community. Therefohes twriter argues that the EEIG
framework has no any relevant and valid connectidth what we are talking as SEUA.
Moreover, as per Art 3 of the regulation, EEIG isnan profitable grouping which is
completely different from the concept of corporgmups we discussed before. In short,
the concept of EEIG has nothing to do with the tatpry approach, SEUA, we are dealing
with.

2 Ho, Virginia Harper, as cited above at note 1945-951; Companies & Securities Advisory Committee,
as cited above at note 4, p.22-23. The aggrega&teryhand entity approach are functionally equahisense
that both interested in the constituencies or comepd of the group than the network and both dempalle
recognition for the group as entity.

%3 |bid. Again here also the real entity theory amdeeprise approach are functionally equal in a sehst
both gives recognition to the business network ta@dy corporate entities. See also Muchlinskipiited
Liability and Multinational Enterprises: A Case fBeform?’Cambridge Journal of Economi&} (2010), p.805-
915.

** Council Regulation No. 2137/85 on the EuropeamiBatc Interest Grouping (EEIG), adopted by the @ilum
25 July 1985, European Communities Commissiorfadty this argument is propounded by Dr. Solom Abab

%5 |bid, see the preamble of the Regulation, amohgrst which read as: “where as a grouping (meathiedEEIG)
differ from a firm or a company principally in ifurpose, which is only to facilitate or develop th@nomic
activities of its members; to enable them to imertheir own results, whereas by the reason ofahaitlary nature,
a grouping’s activities must be related to the ewoic activities of its members but not to replabent...”
(emphasis added)
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Back to our discussion, SEUA gives a consideradfml significance to the CGs and treats
them as a unitary economic enterprise functionmdutrther the interests of the group as a

whole, or those of its dominant corporate body.

As one could guess, the two approaches, whenevefopwconsideration, have their own
positive and negative ramifications. For exampléjleran entity approach is significant in
promoting the limited liability so that protectsethnterests of creditors and the business
convenience of the CGs, it is criticized for promgtliability firewall for malicious CGs and
for its being susceptible to frauds for examplairas of tax law’ Likewise, the SEUA is
criticized because it imposes collective liabilityhile destroying limited liability of
corporate entity, reduces business conveniencecagdit extension opportunities for the
CGs, risks the interest of creditors, and requicestrally administered CGs for its
implementatior?” However, it is applauded for its promotion of pighihterest or policy in
certain areas of law like environment, labor anan@etition Law. In addition, it is regarded
as more efficient and effective in areas of the lidwe tax law where consolidated tax

requirement on CGs is better than tax per entigyraach.

In sum, as we can see, there are conflicting isterthat comes in to the scene from which
there is no easy escape for policy makers and |EQIs. As a result, given the practical
need of global business, the nature of the caset{ven the case at hand is concerning
internal or external relation of the CGs), and th#erent policy reasons (goals) behind
different areas of the law, it is possible to shgttthere is no universal choice. This is
rightly stated by Phillip Blumberg and Reuven Aveivah as they concluded that different
areas of law may requires different approaches best serves their policy reason and
objectives>® For example, common law and some European couetsisually confronted

with the task of finding legal base for liabilityf €€Gs. In such hard circumstances,

_:j Companies & Securities Advisory Committee, 1d 28-31.

Ibid.
%8 Blumberg Phillip noted that that “enterprise lasvriot transcendental. It is applied only in seldceeas
of the law where it more effectively implements tiiederlying purposes and objectives of the lawotiner
respects, entity law continues unaffected” see Wioginia Harper, as cited above at note 15, p. 98&e
also Under Section 20(a) of the Securities ExchaAge of US 1934, “[e]very person who, directly or
indirectly, controls any person liable” for violatis of the securities laws is also subject to ligbi
Reuven Avi-Yonah also noted that the question iscwhapproach best serves the policy goals of argive
area of the law than finding a universal approazhlt sorts of cases. See Companies & Securitiedshdy
Committee, as cited above at note 18, p.23-40.

24



according to the Australian research team rese@shlt, such courts in most cases employ
yardsticks such as the degree of economic and agtonal integration, the degree of
autonomy of a member company under question, thgrege of market chain and

interaction, and the extent to which the CGs udalipumages for common persona.

Therefore, this writer argues that when CGs cleaeffects the existence of centralized
management system and chained structural orgaaizati a way that a member company
within the group has lost its corporate autononyisipreferable to follow SEUA. This is
because; the goal of attribution is to make deacisitakers accountable to what they did
and have done. In other circumstances, howevexibfke choice of the two approaches is
necessary in line with the pragmatic need and theetlining policy mark of the law in
question®
2.4CORPORATE GROUPS UNDER DIFFERENT JURISDICTIONS
2.4.1 CORPORATE GROUPS THE EUROPEAN COMMUNITY (EC) LAW
AND US LAW

Under the EC jurisdiction there is no comprehensiveé special laws meant for the regulation of
CGs despite their enormous existefitédowever, according to Phillip Blumberg, there are
series of actions in which the EC, being largefjuenced by German model, adopted SEUA in
the regulation of corporate grouffs.These include regulations and decisions affedtinking,

services, air and road transport, and restrictiadet practice®® They also include a number of

% Companies & Securities Advisory Committee, ibidheTfactors of considerations are the following.
Economic organization: (Do the subsidiaries haveadministrative infrastructure that will enable mheo
operate independently, or do they depend on a akmproup organization for essential administrative
support services? Do the subsidiaries depend ongthep for financing or loan guarantees? Is there
interchange or rotation of personnel between grecompanies and utilization of group-wide personnel
programmes? To what extent does the parent makeitdledecisions on policy, operations and budgegn
though these may not extend to day-to-day contf@hanagement?).
® This is the striking difference between this stuatyd Mehamed Aliye’s study that calls for having a
generic regulatory approach for corporate groupee Slehamed Aliye Waritu, as cited above at note 37,
p.28.
°L An early attempt by Forum Europaeum Konzernrechpioposing CGs law has failed. The proposal
includes, among others, the duty of disclosure;alegecognition of group management under certain
safeguard conditions; special investigation in ildependent company as well as in the group; mamgat
bid; buy-out and withdrawal rights; and, ultimatelyability for wrongful trading. See Prof. Klaus J
Hopt Max Planck, , Modern Company Law Problems: Ardpean Perspective Keynote Speech by
Institute for Foreign Private and Private Interpafil Law Hamburg, Germany, Company Law Reform in
OECD countries A ComParative Outlook of Currentidg’, (December 2000), Stockholm, Sweden, P. 5.
:2 Blumberg Phillip, as cited above at note 16, [5.16

Ibid.
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directives on company law, including the seventhealive, which requires consolidated
accounts for subsidiaries, including those outth@eEC;the proposed ninth directive (Vredeling
proposal), which provides for fuller disclosurenorkers in the event of plant closings as well as
protection of creditors and minority shareholdensg the proposed regulation on a Statute for a
European Comparf/.But, unlike in any other legal regimes, the EC ta®n a firm SEUA in

its competition regulation which we will see in thext chapter of this study.

In the application of enterprise principle, ternke ["parent,” "subsidiary," "control,” "dominant
influence,” "decisive influence," and "participaimterest” play a crucial role in widely diverse
areas” Particularly, control, controlling interest and cif#ve influence are the key in
determining SEUA.

The experience from US jurisdiction, on the othandh tells us that, like the EC experience,
again, there is no law designed to govern €GAcquisition of stock of a company by another
company is strictly prohibited since it is conseltras an attempt to control monopoly power of
a market’ As a result, in majority of US Statutes Compantyueeking through stock holding is
not allowed with the exception of New Jersey Sta# permitted it in 1888, 1889 and in 1883.
i.e. there was strict construction and applicatainthe traditional corporate law principles
whereby SEA is the overriding principle in the majoof US statutes including property and
contract law$? It is only in some circumstances that the doctof@iercing the corporate veil

comes in to the scer@.

However, recent jurisprudential experience of Amemmi law shows that there is a movement
from the universally indiscriminate reliance on SE# enterprise principle or SEUA.US
statutes reflected a response to the developmegrbap of companies in different areas of laws

% |bid. The Seventh Directive on group accounts iagpto parent and subsidiary undertakings. Theiraig
proposal defined the group relationship in fundiiloterms as existing "if the dominant undertakixgreises in
practice its dominant influence to the effect thlhtsuch undertakings are managed on a centraliaified basis by
the dominant undertaking."40 As noted, this dafinitwent beyond de facto control to require as Velexercise to
the point of managing the group components in gagpnmanner.

1d, p. 165-166.

® RUBIN W. JEFFREY, as cited above at note 36, p.2.

7 Blumberg Phillip, as cited above at note 16, p. 53

81d, p. 57.

91d, p. 53.

1d, p. 66.

1d, p. 10.
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like the bankruptcy, tort and procedural laws inichenterprise principle (SEUA) is taken to
regulate CG$? The new statutes extensively introduced entergiseeiples into the statutory
regulatory system, thereby bringing the holding pany and its affiliated companies under
effective public contrdP. In these statutes and administrative laws cowmiraontrolling interest

has become the key factor for application of emteegprinciple.

The US court’s ruling also depicts that CGs arereasingly being considered as single
economic unit, i.e. by taking the analogical intetption of single entity, SEUA is being
followed because of the principle of duty of faisse and director’s liability to
shareholderd! However, US courts consider CGs as a single eriserpvhen control is
accompanied by financial, operational and admiatste integration which is, in fact, the

deeply rooted criteria of piercing corporate veildommon law countrie§.

2.4.2 CORPORATE GROUPS IN SOME EUROPEAN COUTRIES

Comparativelyunlike the United States, in which the courts adl we Congress have made
major contributions, European acceptance of eng&rpprinciples is largely represented by
statutory law. On the judicial level, entity lawsestially remains supreme. In addition, the
experience of European countries is not identicahe definition of what CGs are and also on

the choices of the regulatory approacffes.

Therefore, in this study, the experience of GernRorfugal, United Kingdom of Britain (UK),

and France in the regulation of CGs is selectedi@ated herein below briefly.

The first experience is taken from the 1965 of GamnStock Corporation Act. This Act

recognizes three types of CGs: integrated (75%efshareholders voting at a meeting of a

2 Ibid.
31d, p. 60.
;‘5‘ Antunes Engrécia José, as cited above at not®1890-8 95.

Ibid.
® |bid. Concerning the definition of CGs the natibrdefinitions are not identical. However, most
definitions reflect a common position that “contr@@y virtue of majority of voting rights, power to
nominate the majority of the directors) is the lbasiement of CGs or parent-subsidiary structurer Fo
example, see the rules of Art 16 of the German ISt@orporations Act (“AktG”) of 19565 and see
Art/S.736 of the English Companies Act from 198%4°85") and Art L233-1 of the French Code de
Commerce (“CC"). It is presumed in most of the Egtions that the parent company exercises comtet
the subsidiary. See also the definition of parenterms of “control and ownership” under Seventhual
Directive 83/349/EEC on consolidated accounts, ©3J)(1983.
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holding company, which owns at least 95% of thershaf a subsidiary), contract group
(created by 75% of the shareholders in each of tempanies resolving that their
companies enter into an enterprise contract, gngrtb one company (the parent company)
the right to direct the other company (the congdlcompany)), andefactogroup (a de
facto group exists where one company may exercidesther directly or indirectly, a
dominant influence over another compahy)Concerning the choice of regulatory
approaches, the German corporate law preferredStha that sees CGs as a separate
entity.”®

The second experience can be taken from Portugahsmercial law which contains four
types of CGs but without defining what CGs are. Séhéour types of CGs are group of
simple participation (e.g. holding 10% share in theo company), group of mutual
participation (holding 10% share in each otherugr of control like the German one, and
companies of “groupg®. It is very interesting to see in Portugal’s leggstem that the
regulatory approach toward CGs is not universdigafitted to each policy considerations
of different areas of the law. For example, in &ad accounting laws SEA is adopted while

in labor law, banking law and Competition Law, SEGAenterprise principle is takef®.

The third survey of experience presents the UKgalesystem and practice concerning the
regulation of CGs. Though there is no specific few CGs, UK courts recognized group
structure as one means of doing business and tieeydntly employ entity approach but

tend to pierce the group veil in some circumstarités this regard, it must be underlined

" Companies & Securities Advisory Committee, as ctitbove at note 18, p.24. The German Law of
affiliated companies defines affiliated enterprises “one or more controlled enterprises togethei vai
third enterprise able to exert control over therAft(18 of the AktG, Akti engesetz” of 1965).

8 Blumberg Phillip, as cited above at note 16, [2-163. This is because; while the act or the Kamzsht does
not apply to all groups and only includes publiocgt corporations or Aktiengesellschaft (A.G.) mesbsidiaries
are organized as private companies, or Gesellsphitfteschrankte Haftung (G.m.b.H.), for which #a does not
apply.

® The Code of Commercial Companies (“Cédi go dasi&tsmdes Comerciais”, abbreviated as CSC),
enacted in 1986, contains a unitary set of rulesili@ing the relationships between companies, imegal ,
and the groups of companies, in particular . Sete48r1-508 of the Code.

8 Antunes, Engracia José as cited above at notp.2633.

8 Companies & Securities Advisory Committee, as citbove at note 4, p. 5. There are also cases of
applying enterprise approach like through the regmient of consolidated account for CGs, see Edwards
R. and Webb K. M., “THE DEVELOPMENT OF GROUP ACCOUMG IN THE UNITED
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here that UK, followed by its common wealth spirispfis among most nations that strictly

committed to the traditional separate entity pnines of corporate law?

However, despite such general rigid adherence tdyeprinciples, UK’s jurisprudence
shows some variations on judicial and statutoryiddase., while the judicial system stick to
entity principles enterprise law is adopted in staty laws like in some isolated areas of

company law, tax law, antitrust law and in laboavf?

The fourth and the final reflection of experiencethis study is taken from the French legal

system and practice.

Under French legal system, while entity princigethe rule there are instance where by the
French laws adopted enterprise principles for #gulation of CGs. For example, the French
Bankruptcy Act imposes liability on the parent cang for debt of its subsidiary for certain
grounds®* These grounds are when the parent company exedgsintrude in to the
management of the subsidiary and failed to usecdwe, utilizes the subsidiary as a facade
for its own business, and when it disposes thetassfeits subsidiary as its own.This is
similar with the American experience of piercingrporate veil. In addition, the French
commercial law also imposes liability on a paremtnpany under the principle o€6nfusion
des patrimonigswhich is also similar with the doctrine of piengj corporate veif® This

enterprise principle is also manifested in somevisions of French labour laf.

KINGDOM?”, the Accounting Historians JournaNol. 11, (Spring 1984), No. 1, Published by: The
Academy of Accounting Historians p. 3 1-61.

82 Blumberg Phillip, as cited above at note 16, R.15
814, P. 155.
81d, P. 163. See also Sections 101 and 180 (foyr®&) of the French Bankruptcy Act.
85 H
Ibid.
81d, p. 163-164.
81d, p. 164.
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2.5CORPORATE GROUPS IN THE ETHIOPIAN BUSINESS AND LEGA
ENVIRONMENT
2.5.1 MAJOR CORPORATE GROUPS IN THE ETHIOPIAN BUSINESS
ENVIRONMENT

Starting from the period of economic policy chatgyethe FDRE government, the business
environment of Ethiopia unleashed private econoractors in the liberal economic
atmosphere. In effect the private sector has coeaenong others, a trend of operating
businesses in a cluster model. However, despitg@tbkferation of numerous ECGs in the
country it is quite difficult to get concrete datancerning their number, manner of
management and structural organization. This diffic apart from expressed in the
limitation of this study, is attributed to the vidgl absence of academic researches and the
resulting lack of adequate literatures concernir@GB. In addition, with the exception of
financial ECGs, which are not within the scope biststudy, there is no well organized

system and institution responsible for the regédéiow up of ECGs™®

As a result, to the full knowledge of this studiiete are only two major documents that

comprehensively dealt with the major ECGs and oiclihis study has to relay on.

Accordingly, the first comprehensive document wasdpced by John Sutton and Nebil
Kellow in 2010/11, titled as “An Enterprise Map Bthiopia” that has depicted the leading
individual firms and ECGs in major sectors of tleiotry® This document categorizes the
private sector of the country in to three classb® various MIDROC companies and
conglomerates, owned by Sheikh Mohammed Al Amoutlig endowment-owned
companies, including those of EFFORT, which areselp allied with ruling party

8 As observed by this researcher and as per theniation from Mr. Deressa, the head of licensing mgistration

of business firms at the Ministry of Trade, the istiry to whom the power of over-sighting businessities is
vested is not exercising its power as envisagethbycommercial Code. The major reason is, as it kaik of
proper and adequate institutional infrastructure eapital that can effectively help the discharfthis duty.

8 Sutton John and Nebil Kellow, AN ENTERPRISE MAP GTHIOPIA, (2010/11/15), International
Growth Center, “Ethiopia”, International Growth Qes Published in association with the London
Publishing Partnership.
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perspectives; and the réStThe second document is produced by the African étcand
politics research program in 2011 which is concatetd on and listed the leading

endowment funded CGs in the countty.

Hence, the major ECGs in Ethiopia includes the MR CGs (owned and chaired by
Sheikh Mohammed Hussein Ali Al-Amoudi, an Ethiopi8audi national and investor with
an investment portfolio spanning many countries aaging more than 70 companies in
Ethiopia; EFFORT companies consisting more of ti#& companies; other endowment
funded CGs like Tiret in Amhara regional state (niewon the way to own 37 companies),
Tusma in Oromiya regional state, and Wendo in SNi&onal state; AHADU group
having 5 companies; DH GEDA having 7 companies;tBdscan Holdings having more
than 9 companies; Brothers flour and Biscuit fagtmore than 4 companies); Sunshine
Construction (3 companies); Kangaro group congistimore than 8 companies; 3F CGs
with more than 11 companies; Dire group consistimgre than 2 companies; and from
financial sector, the sister companies like Awasteinational Bank and Awash Insurance,
Dashin Bank and Nyala Insurance, United Bank andddninsurance, NIB Bank and NIB

Insurance, Abyssinia Bank and Nile Insurance, arehjfigen Bank and Africa Insurante.

Table2.1: Sample Companies within the existing E@@Gd their share holders (both legal

and natural persons)

No. | Entities in Share holding in percentage by different shareldrs| (legal/natura

which share person)

is hold

30% 50% 60% 70% 75% 80% 9(09%88%

1 National SMHA

Mining

Corporation
2 Kombolcha Sheik

steel Mohammed

9d, P. 25.

1 vaughan Sarah and Mesfin Gebremichael,, Rethinkinginess and politics in Ethiopia: The role of
EFFORT, the Endowment Fund for the RehabilitatiéTigray, (2011) African Power and politics research
report, No.2.

2 1bid. see also Sutton John and Nebil Kellow asdiabove at note 87 and Mehamed Aliye Waritu, ici
above at note 37. The numbers of companies aretadday the survey of this study. Accordingly the 41
companies of MIDROC expressed by Sutton John ankilN&llow are now reached 70, according to the
Director General of the Ethiopian competition armhsumer protection Authority.

31



Products
Industry
(KOSPI

Hussein Ali
Al Amoudi
(SMHA)

Huda Rea
Estate

MIDROC
construction
PLC

SMHA

Elfora Agro
Industry
PLC

SMHA

Wanza
Furnishing
Industry

MIDROC
construction|
PLC

MIDROC
Gold Mine
PLC

SMHA

Summit
engineered
plastics PLC

SMHA

Modern
Building
Industry

SMHA

MIDROC
Construction
PLC

SMHA

10

Kangaroo
Plastics

Ato

Yirga
Hayile(
Kangaroo

group)
(YH)

11

Batu
Tannery
PLC

YH

12

Trans
Ethiopia

Guna
Trading

13

Moha Soft
Drinks
Share
company

SMHA

14

Kangaroo
shoe

YH

15

Kangaroo
foam

YH

16

Derba
MIDROC
Cement

SMHA
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Factory

17

Unity SMHA
University
PLC

18

DH Geda Ato

G.l.  Sheet Dhuguma
Factory PLC Hunde
Geda (DH
Geda
Group(DH)

19

DH Geda DH
Batrie

20

DH Geda DH
Trade and
Industry
Private
Limited
Company

21

DH GedA4a DH
Blanket
Factory PLC

Source: Prepared by the researcher from data @dztdnom Mehamed Aliye and MoT (The
Companies Registration file or document kept at Mmistry of Trade (MoT), Reg.
No.No./AA/pc/1/0008/88,EIA/pc/01/0069/90,E1A/pc/0066/90,MOTI/pc/1/0006/87,EIA/pc/01
/0015/88,MOTI/pc/0149/95,EIC/pc/01/0141/99,EIA/pbi@003/88,E1A/pc/01/1071/06,020/2/61
64/2001,EIE/pc/1/0017/88,Reg.No.AA/pc/9/3007/91,p&A/01263/94,AA/pc/2/1073/85,AA/p
c/7/2467/85).

2.5.2 MODE OF CREATION, ORGANIZATION, STRUCTURE AND
MANAGEMENT OF MAJOR CORPORATE GROUPS IN ETHIOPIA

Concerning, the ownership, mode of creation (oitb&filiation), structural organization
and management situation of the industrial CGs,cwhs the focus of this study; they can

be summarized as follow.

- At the outset a trade diagnosis conducted by a teamxperts revealed that the

mayjority of corporate firms, including the abovelustrial CGs with the exception
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of endowment owned CGs, are family owned or closeiyned business entiti€s.
For example, MIDROC CGs, AHADU CGs, DH GEDA CGs, sEaAfrican
Holdings, Brothers flour and Biscuit factory CGunShine Construction CGs and
the like can be cited in this regard.

- The major sectors in which they are involved in@sdmining, construction and
construction materials, agro -processing, impopeek trade, manufacturing,
agriculture, printing and packaging, health sectansport, and service sectors like
consultancy and hotel service. This is with theepton of MIDROC and EFFORT
that are engaged in almost all major sectors otthentry?*

» With respect to the mode of creation of the CGshas been said that with the
exception of Endowment owned companies like EFFO&T of the indicated CGs
originated from family ownership and still they ares a result, it would be wrong
to cite dominant share holding as a mode of atfiain ECGs which is the feature
of other country’s CG®® Rather, the most noticeable form of corporate weking
in Ethiopia are common management (team or indiadsly cross management, new
establishment and acquisition or purchase of nem.f

» The majority of the ECGs, chiefly EFFORT and MIDROE&mpanies, are
structurally organized in the form of PLCs, engagin entirely different business
activities (called, conglomerates), and verticahyegrated (with the exception of

some horizontally structured companiés).

% Booz, Allen and Hamilton, Ethiopian commercial lsamd institutional reform and trade diagnosis,
United State Agency for international developmef007), p.19. EFFORT (Endowment fund for the
rehabilitation of Tigray) is not a personal busiségs any trader rather it is owned by “ENDOWMENT”
funded by TPLF.

% See TIRET THE MIDROC Ethiopia Group corporate mzga October 2012, Free Copy, special
edition, attribute to October 2012 Free Copy SpleEidition Prime Minister Ato Meles Zenawi, P.4; see
also Vaughan Sarah and Mesfin Gebremichael, ad @b®ve at note 89, p. 1, 28-29, 37, 47, and 54

% This is the second point of difference betwees #tudy and the study conducted by Mehamod Aliyee T
latter cited dominant shareholding as mode of &ffibn for CGs in Ethiopia. The argument of thisicy

is it is their being family origin that yield sudtatus with the exception of financial groups. EC{s not
similar with other country’s CGs in which we camdi dominant shareholding as a mode of parent
subsidiary networking. See Mehamed Aliye Waritucéed above at note 37, p. 40-46.

% For example the major investment components of RIIC and EFFORT are acquired by privatization
process. See John Sutton and Nebil Kellow as ctealve at note 87, p.25-28.

°The African power and politics program research kaposed that effort owned companies are highly
integrated both vertically and horizontally pertimeto the achievement of its objective. See Vaughan
Sarah and Mesfin Gebremichael, as cited above & 88, p. 138. The case of MIDROC and other
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» And lastly, but not the least, it seems easy tosgues to what would be the feature
of management system in the mentioned ECGs. Itighly connected with their
being family based and thus most of them refledtighly centralized or power
centric and in some CGs pyramidal management wiothes operational autonomy
for the member company managers. For example,ishise case of AHADU CGs
(where Solomon Wendemneh and his wife are acting asanaging director and
deputy managing director of the companies), DH GE@Y GEDA Trade and
Industry serves as a corporate office in managhey dcompanies and the owner’s
children are key management players), and in Edstaholding CGs (Mulugeta
Gebremedhin manages the company on behalf of tinedier and managing director
of the company. The HQ of the company serves adrpocate office for all

subsidiaries§®

However, let's see the two major ECG’s, EFFORT M1@®ROC, management situation in
brief.

In case of EFFORT, pursuant to its objective, nmssand vision, the overall governance is
made by a council of 55-75 made up of represergatappointed from Tigray regional and
local governments, and other associatignsThen there is a board consisting of 9-12
members which is accountable to the council ancctvim turn control the so called, group
managers. The African power and politics researebult concludes that “The firm

(member of EFFORT) has operational autonomy, whieeegeneral manager makes higher-
level decisions. However, for major capital investits, adding or dropping product lines
and other strategic issues, decisions are madeatidevel in the presence of the CEO of

EFFORT”! For the facilitation of these centralized admirasibn and accountable

mentioned CGs is also similarly treated as vertioaégration by Sutton John and Nebil Kellow, Id,26
and 31.

% Sutton John and Nebil Kellow, Id, p. 15-22.

%Vvaughan Sara and Mesfin Gebremichael, as cited@lao note 89, p. 10, 12, 37-38.

190 5ytton John and Nebil Kellow as cited above aer®i, p. 47 several of the individuals who conséitu
the top leadership of EFFORT are represented in Skmerson Executive Committee of the TPLF,
alongside the leader of the government. Thus, amposs difference of view between the Office of the
Prime Minister and the EFFORT Board, for instanemuld strike at the heart of party cohesion. Most
sources interviewed consider that, whatever forteghl differentiation there may be between EFFORT
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system, the EFFORT head office (which was in Addisaba but now transferred to
Mekelle), serve as the center of EFFORT companéegeas system-"

With regard to MIDROC CGs, the companies under itheestment group are classified
into categories of MIDROC Ethiopia investment grodpDROC Group Companies, and
MIDROC Ethiopia Technology group. The CEO of eadmpany has operational and
financial autonomy while it remained his/her dutydonsult the owner on major strategic
decisions and actiort8However, uniquely, among the technology group ahpanies, 16
of them are managed by one person, Dr. Arega Yirdahe integration between the
companies of MIDROC is very high as depicted by tioeporate magazine of the group
where, among others, they have annual general ng=etf general managers, financial
heads and the like with view of synergizing the pamies under the grouf?®

2.6 THE LEGAL AND PRACTICAL STATUS OF CORPORATE GROURS
ETHIOPIA

In the previous section of discussion we have sbah CGs are already become the main
modality of doing business in Ethiopia. They haeaadhed even to the point where one

cannot ignore them when the need to count the widelersified business entities arises.

However, despite such paramount practical presdhe& legal status in the present
Ethiopian legal system in general and under theogtan Commercial Code (here in after,
the Code) in particular remained unexplof®iAn attempt has been made by some law

students to uncover the interplay of ECGs and Caa@ virtually all of them concluded

and the ruling party, politically unsanctioned coemgial strategy on the part of the endowment-owned
companies would be unthinkable. This is a goodansé of strong rent centralization.

191 Interview with wiro Zewide Kahsay, head of finarbepartment, EFFORT liaison office, Addis Ababall®&o
road, Mega BLG. As she said the office is taskiitp the coordination of the companies under the/groof the
highest deciding organ of EFFORT, the Council.

192 5utton John and Nebil Kellow, as cited above aer87, P. 22-28. The researchers noted that duleeto
absence of a holding company law in the countrg, @EO has become a legal partner in each company
under the technology group, with full Authority &ssign general managers to each company.

13 TIRET THE MIDROC Ethiopia Group corporate magaziase cited above at note 92.

194 The Commercial Code of the Empire of Ethiopia, ®amation No. 166/1960, Negarit Gazeta, Year 19,
No. 3, Addis Ababa, 5th May 1960.
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that CGs are left unregulaté®. The reason for such unregulated status, as e>gtdssthe
academicians in varying degree, is due to the aleseh or inadequacy of pertinent rules

required regulating existing CGs.

This study, before sharing these conclusions, ested relevant provision within the Code

to check whether this assertion is valid and viable

Accordingly, whether the Code really, from the @ifgecognized or at least envisaged the
present CGs is the primary question to be answéredny attempt to find proper legal

rules within the Code.

The careful examination of provisions like Art 34that deals with the rules of joint
holding), Art 370 (dealing with persons not compet®r being auditors), Art 379 (rules of
auditing the accounts of holding company), and 384 (investigation of holding and
subsidiary companies by MoT) clearly depict that tbode has already envisaged CGs. In
addition, 360(1), Art 451 (rules on consolidated@mt) and other provisions like Art 356,
and 556 of the Code give further clue as to thelimgprecognition of CGs by the Code.

Coincided with this recognition, it is also vitab see that the Code, consistent with its
traditional corporate law principles, adopted gngtinciple or SEA in the regulation of the
CGs it has envisaged. Meaning, as a principle Gbde employs SEA as can be seen from
the majority of the provisions that are fashioneddingle corporate entity. However, there
are also instance by which the Code adopted enserprinciples or SEUA as in the case
of, for example, Art 451 and 384.

Yet, the problem arises when one asks the adeqaadyrelevancy of such provisions in
regulating the contemporary ECGs. This is, at lefstthe reason that while the existing
ECGs, as noted before, appeared in the form of Plh€sstated provisions are meant for
the regulation of share companies. i.e., all mem@provisions that imply the recognition

of CGs by Code are rules designed to regulate starganies rather than PLCs which is

195 Among others, it includes “lifting the corporateilvin corporate groups under the commercial Cogiruk
Kefyalew, 2003, LLB), “the need for the regulatiof group of companies (parent and subsidiary) ihidgia”
(Belayneh Ketsela, 2006, LLB), “affiliate companiesEthiopia: analysis of organization, legal framoek and the
current practice” (Mehamed Aliye, 2010, LLM), andihe legal and institutional framework governing @amy
groups in Ethiopia and the current practice” (Yakblylekonen Ayalew, LLM).
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the main feature of ECGs. In addition, they do negulate the basic aspects of CGs in

same manner we saw before.

As a result, this study concludes that, stricthgaking and particularly in the light of the
practical feature of present ECGs, it is possiblesay that we do not have laws regulating
CGs in Ethiopid®

Furthermore; it is also very pitiful to have notginhanged on the present national effort to
revise the Code with a view to modernize it. Desgibmment made by the team of experts
that technically revised the new draft Code to h&efurther study and concern on CGs,
the new draft Code takes the silence of the préiegisCode concerning the modern

regulation of Ethiopian CG¥’

The practice is also the reflection of the existiBthiopian single entity corporate law
although it might have some discerning point. Adiogly, the information from the

Ethiopian Revenue and Custom Authority reveals #asting CGs, for tax purpose, are
treated not as a group but as a separate éflfiyeaning, from the tax law stand point, the
approach is SEA though the Authority follows SEU@ fauditing purpose. In addition, as

noted by Mr. Desta Tesfaw, there may be “collectiability” for the CGs in the event of

198 See Winiship P. (Editor and Translator), Backgmubocument of Ethiopian Commercial Code of
1960(, Faculty of Law, Haile Selassie | University, tistic Printers Addis Ababa Ethiopia, Addis Ababa,
Ethiopia, 1974), the general document with focuspant I, p. V-23. In this regard, there are two rgsiof
view concerning the drafters of the Code. While afethe views sees the absence of such kind of
provisions from the Code as “intentional” act oktHrafters considering it as unnecessary at the,tiime
other view suggests “a legislative overlooking”. eThatter view believes that the scattered but vieny
provisions within the Code concerning some aspeft€Gs in the country indicate the intention of the
legislature to regulate CGs in the Code. Howevear,peofessor Escarra noted, it seems that the slenc
toward CGs within the Code is intentional considgrit as un-timing at least given the then economic
condition.

1"RECOMMENDATIONS AND POSITION PAPER OF THE BUSINESSOMMUNITY ON THE REVISION

OF THE COMMERCIAL CODE OF ETHIOPIA (JULY 2008), Prepared by A TEAM OF FOURTEEN
NATIONAL EXPERTS, Addis Ababa Chamber of Commer&e Sectoral Associations, Private Sector
Development (PSD)Hub, Supported by Sida, HostedAg@CSA, comment on Part Il, No. 1, p. 20 and No..29
%8 nterview conducted with Mr. Birhanu Sisay, tax pag education and support team coordinator of the
Ethiopian Revenues and Custom Authority, on Audigst2013. The interviewee opined that, had it ne¢rb
for the federalism structure of the constitution ieth may make any unitary form of tax collection
unconstitutional, a consolidated tax approach mightefficient for CGs. The unconstitutionality pigg
could come from the fact that CGs are operatingdth Federal and Regional states territory for \white
constitution has made tax jurisdiction and demaocestt See the Federal Democratic Republic of Etiaiop
(FDRE) constitution of the 1991, Art 52, 55, 62, &&d 97.
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criminal offences concerning tax which indicate gassibility for SEUA approach toward
ECGs™®

Apart from this, the survey conducted by this stuwihypws that ECGs are not known by
most of relevant governmental institutions incluglithe Ethiopian MoT, Mol and even the
Ethiopian courts'®. i.e., in these institutions, CGs are not knowrtfgir group personality
and therefore, each and every member company igrihep is considered to have its own
separate personality distinct from the group. Bbere are also institutions such as the
Ethiopian Chamber of Commerce and Sectoral AssiotiatECCSA) and Addis Ababa
Chamber of Commerce and Sectoral Association (AASCBat deals with these CGs in a
manner that shows their recognition to these C@s.dxample, according to the head of
the legal department of ECCSA, the office may dhkse CGs for different purposes
through their notable delegates or representafitfeds he said, this kind of official
relation implies that, ECGs are already known by BCCSA and AACCSA though they

are poorly dealt by exiting Ethiopian laws.

In general, it is possible to say that CGs in thieidpian legal system remained unregulated
or poorly regulated, if any at all. In addition,egvrecent relevant laws of the country don not
have any meaningful legal provisions for CGs whimbkes the road to regulate them far

from being reached.

199 |nterview with Mr. Desta Tesfaw, the criminal pegsition department of the Authority, August 17, 201
10%nterview with Mr. Sintayehu Zeleke, judge in thederal High Court, BPR and Commercial bench, Augids
2013.

1 Interview with Mr. Chelem setegn, Head of leggbaiement of ECCSA, September 20, 2013.
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CHAPTER THREE

3. COMPETITION LAW AND POLICY VIS-A-VIS CORPORATE GROBS: THE
INTERNATIONAL PERSPECTIVES
3.1GENERAL OVERVIEW OF COMPETITION LAW AND POLICY
3.1.1 DEFINITION, GOALS/OBJECTIVES, RATIONALE AND
SIGNIFICANCE OF COMPETITION LAW AND POLICY

To recall, the previous chapter has discussed dheeptual and legal aspects of CGs which is
mainly intended to depict what CGs look like botmational and international level. Since the
major theme of this study is to explore the intaypdf CGs and competition issues, this chapter
is, accordingly, devoted to the discussion of Catitipa Law and policy from the international

perspective. As a prelude, due to their preeminewee other jurisdictions on the development
of Competition Law and policy, this study has ufeel legal and jurisprudential material of US

and EU’s jurisdiction in its general and particu@nceptual discussion. i.e., the US antitrust
legislation and the rules of competition under Tmeaty Establishing the European Community

(EC) or the present Treaty on the Functioning afoliean Union (TFEU) will be consumét.

Accordingly, from the outset, it is understandatiiat words/phrases such as “competition”,
“competition policy”, “Competition Law (antitrustiw in the US)”, “competitive market”, and

“competitiveness”, inter alia, are familiar in alifoal economy in which market mechanism is
the rule. i.e., it is unimaginable to conceive ompetition in a situation where market forces are
not allowed to operate freely. Consequently, coitipet in the context of free market economy,
can be defined as a rivalry between sellers of gaottl/or services (simply, firms now on) for

the patronage of customers or buyers so as to \@hspecified business objectives.

112 gee the former EUROPEAN UNION CONSOLIDATED VERSISNOF THE TREATY ON EUROPEAN
UNION AND OF THE TREATY ESTABLISHING THE EUROPEAN GMMUNITY TITLE VI, COMMON
RULES ON COMPETITION, TAXATION AND APPROXIMATION OFLAWS, CHAPTER 1: RULES ON
COMPETITION, (2006), Official Journal of the Eurae Union, (focusing on Art 81 and 82), and the enés
CONSOLIDATED VERSION OF THE TREATY ON THE FUNCTIONIG OF THE EUROPEAN UNION
TITLE VII COMMON RULES ON COMPETITION, TAXATION AND APPROXIMATION OF LAWS
CHAPTER 1 RULES ON COMPETITION, (2010), Official ulmal of the European Union, focusing on Art 101
(replacing Art 81of EC) and Art 102 (replacing &2 of EC).

13 This definition is the synergy of definitions oisted from Directorate-General for Competition, ‘sgary terms
used in EU Competition Law, Antitrust and contrélooncentrations”, (July 2002Brussels, P.10; Dr. Solomon
Abay (PhD),_Competition and consumer protectighlovember 2011, Addis Ababa university-Schoobrdduate
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Competition Law and policy, on the other hand, &els or instruments of preserving,
protecting, controlling and shaping of sound aridrfearket competitiori** However, it must be
noted that although the two words are used integbably, they are different. While
competition policy connotes a wide range of governtrpolicies, laws, measures and actions
which have implications or effect on competitiondanompetitiveness, Competition Law
represents the specific legislations and rulesgdesi to implement competition poli¢¥ In
other words, competition policy is a wider and npldt aspect of competition than Competition
Law which is the specific legal aspect of competitin market.

After such brief explanation, one may ask why wedeompetition, competition policy and
Competition Laws.

The international practice tells us that there \aageties of reasons or justifications for the
growing need of competition in a given economicteys Among others, the following can be
considered as the basic justifications for desigmiompetition in a given political econortty.

- The strong and growing criticism on the ability sthte led economy and negative
perception that it is the most undemocratic, urdaid inefficient system in allocation of
resources;

- The overwhelming global interest in transformingnfr administrative to competition and
regulatory state exemplified by industrialized statausing reform motive toward free
market economy in many part of the world; and

studies, LL.M. program), (lecture note, unpublished3; Dr. S CHAKRAVARTHY, The Need And Rationdfer
ﬁgd The Objectives Of Competition Policy And Conitieh Law, p. 14.

Ibid.
15 The relation between competition, Competition Lawd competition policy can be summarized as; coitigret
is a set of both while Competition Law is a subsethe broader competition policy. See PaasmanBRrend.,
Multilateral rules on competition policy: an oveswi of the debate(December 1999), International Trade Unit
Division of Trade and Development Finance, Santi&jale, p. 19-22Becker Florian, THE CASE OF EXPORT
CARTEL EXEMPTIONS: BETWEEN COMPETITION AND PROTECONISM”, Journal of Competition Law
and Economigsp.2; see also a definition by Clark john, PhdliBernard and Hewitt Garry in The World Bank and
Organization for Economic Development (OECD), “Aafrework for the Design and Implementation of
Competition Law and Poli¢y (1999), D.C. and Organization for the economaoeration and development
(OECD), Paris, P. 141; Huffman Max, Competition Laand Consumer ProtectionP. 1; and Dr. S
CHAKRAVARTHY, as cited above at note 111, p.4.
1% See CHAKRAVARTHY, as cited above at note 111, [D8; Solomon Abay; as cited above at note 111,;P. 3
Dr. Solomon Abay, theories and principles of ecomaaw, (2012-2013), Addis Ababa School of graduate ssidi
(LLM module for Business law), (unpublished), P. 1.
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- The growing acceptance that competition helps dealeration of decision making
which is the core idea of democratic system, aeskifly interests that necessitated the

invention and design of competition and competipoticy.

In addition, in line with its legal nature, corrieet of market failure or imperfection, control of
market abuses and shaping of business culturedd es the main rationale for Competition

Law 117

These justifications for need of competition andretition Law definitely bear two things.
One is; as to the very objective of the Competitiaw and the other is as to the significance of
competition. Meaning, they can give us a clue astat could be the objectives of competition
policy and law while at the same time they can shevinow significant competition is in a given

market economy.

Consequently, there are commonly known objectifeSampetition Law and policy. However,
it must be noted that the statements of the objestvaries across jurisdictioh$. There are also
experience of classifying the objectives as primangl secondary (supplementary or related
objectives), and economic and non econdrticThis trend of classification has raised an
immense tension concerning the prioritization aadrtonization of multiple objectives in the

design and implementation of Competition Law whighwill see shortly.

117 (i
Ibid.
118 This difference is given the variance, among athen the rationale behind the recognition of cditipa in

each jurisdiction, the policy perspectives and tmal dimension of Competition Law in every juristion. For
example, in some countries, such as Canada andZ€eland, the primary objective of the competitiegi$lation
is to maintain and encourage competition, with easgghbeing placed on the promotion of economiciefficy. In
other jurisdictions, such as the United Kingdomphasis is placed on “public interest” — a broadmrcept than
that of competition alone. In the United States ¢héorcement of Competition Laws has increasinglguged on
consumer welfare and economic efficiency. In theoRaan Union, priority is given to economic or neirk
integration and prevention of dominance by largendi. In Germany, as in several other member Stataébe
European Union, preserving or ensuring freedomndividual action and economic freedom is viewedbemg
important among the objectives of Competition Lawligy. In several developing countries, the speutraf
different objectives of Competition Law can be alisd. For example, in Colombia, which is a smalkmp
economy, emphasis is placed on economic efficieltyndonesia and the Russian Federation, the feludes
concerns regarding fairness, diffusion of econgmawer and safeguarding small and medium-sized etiges. See
Khemani Shyam R., UNITED NATIONS CONFERENCE ON TRAEMND DEVELOPMENT APPLICATION
OF COMPETITION LAW: EXEMPTIONS AND EXCEPTIONS2002), UNCTAD/DITC/CLP/Misc.25, UNITED
NATIONS, New York and Geneva, P.8; see also Fox Bleanor, US and EU Competition Law: a
comparisorip.339-354.
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However, keeping in mind what has been said, tineeguof different jurisdictions reveals that

the objective/s of Competition Law and policy, ingia, includes the followind?®.

- Prevention of restrictive business practices analof economic power of firm/s;

- Promotion of efficiency, consumer protection antla@cement of consumer welfare;

- Maintenance of the competitive process or of fre@pgetition, guarantying of freedom of
trade, access to market and openness of the nfarkedaders;

- Improving market access by reducing entry barriersugh deregulation, privatization,
tariff reduction, or removal of quotas and licenses

- The prevention of wealth transfer from consumengramucers;

- The protection of personal autonomy, equality aoeity;

- The protection of free market and democracy agafiaskism and totalitarianism;

- Elimination of governmental policies that lessormpetition, the protection of small
business; and

- The protection of workers and even the protectibenwironment:*

Finally, economists and legal scholars generalig@dhat, competition is significant in many
aspects. Among them, promoting efficiency, encomggnnovation, punishing laggards,
facilitating better governance, ensuring avail@pilof goods in abundance with acceptable
quality at affordable pricegnhancing international performance, and increasimgployment
opportunities are the few to mentitfi. In addition, it lays the groundwork for higheastard

of living, provides for institutional change aroutige world by modifying the effect of existing
institutions, and also serves as an effective gubstfor bankrupt systems. It also helps to create

an enabling environment for entrepreneurial devekpt which is vital for vibrant economy,

19bid.

120 |hid, Dr. Solomon Abay, as cited above at note, 1.13; The World Bank and OECD, as cited aboveose
113, p. 2-3; Crampton S.Paul and Facey A. Braipyisiting regulation and deregulation through tkasl of
competition policy, getting the balance right”, Miler law review 2002, international, Netherlands, p.28; BJ
Rodger, and MacCulloch, COMPETITION LAW AND POLIOK THE EC AND UK, (2" ed., 2001), Cavendish
Publishing Limited Cavendish Publishing Limitedet®lass House, Wharton Street, London WC1X 9P Xtddni
Kingdom, p. 12-14.

121 |bid.

122 Dr, Kuoppamaki Petri, EU Competition Lafebruary 2013, University of Helsinki, lecturet@o(unpublished),
p. 2-10; The World Bank and OECD, as cited abovweoét 113, p. 22; and chapter seven, p. 133-14&m@ton S.
Paul and Facey A. Brain, id, p. 27; and Dr. S CHAXRARTHY, as cited above at note 111, p. 4.
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and promotes good governance in the corporatersastavell as in government by diminishing

the opportunities for rent seeking and corruption.

3.1.2 SCOPE OF AND TENSIONS IN THE DESIGN OF COMPETITIQXW
AND POLICY

Regarding the scope of Competition Law and polaggain it is reasonable to tell the existence of

peculiarity between the two though they are simitaheir goals or objectives.

Hence, competition policy, as pointed before, ceaebroad aspect of government policies and
measures that directly or indirectly affects coritjzet and competitiveness in the markgt. As

we saw, it is more of political aspect of competitiand for that reason it is wider in its scope
than the more specific Competition Law. For examgdenpetition policy is concerned with
industrial policy, privatization and regulationpdincial and fiscal policy, trade policy (including
tariff and non tariff restrictions, subsidies, aotnping actions), labor policy, environmental

policy, and policies concerning health care andrfizial market?®

The scope of Competition Law, on the other handgery narrower than competition policy and
covers structural and behavioral aspect of firmghenmarket®. While the structural component
deals with merger, monopolization and market powencentration or domination, the
behavioral or conduct component covers anticompetipractices such as anticompetitive

agreements, unilateral conducts, and abuse of dorhposition.

In short, though the scope of Competition Law dgfacross jurisdictions, the usual areas of
Competition Law are anticompetitive agreement (dmthzontal and vertical), anticompetitive
merger, abuse of market dominance, and anticorygetinilateral acts like attack on good will,

hoarding, refusal to deal and the I{&.

123 pid.
124Dr, S CHAKRAVARTHY, id, p. 13.
125 bid.
126 Sometimes it is also said that Competition Lawers\consumer protection and unfair trade practities.World
Bank and OECD, as cited above at note 113; Dr.rBofoAbay, as cited above at note 111, p. 97; sseMéhta S.
Pradeep, competition policy in developing countras Asian Pacific perspectiveonsumer unity and trust society
(CUTS) center for international trade, economicg anvironment, Jaipur, India, P. 81-84.
127 (i

Ibid.
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At this moment, the reader must note that the disions we made on the definition, objectives,
significance and scope of Competition Law and polece not without critical arguments.
Meaning, there are lot of questions and tensiorlBngafor attention in the design and
implementation of Competition Law and policy sot@prevent inconsistencies, unpredictability
or uncertainties. Particularly, the objectives, meoof application and implementation of
Competition Law are the key areas that triggelicaitarguments on the choices of principles,
approaches and measurements. Just to make a doefrd, the main tensions in the design and
implementation of Competition Law and policy are:

- Multiple Vs single objectives, economic Vs non-emoric, or efficiency Vs public
interest objectives: - this is a choice for mukigdbjectives of Competition Law and
policy including economic and non economic aspegtder the umbrella of public
interest on the one hand, and single economic tgewith sole focus on efficiency on
the other hand®

- General Vs Sectoral application: - a choice forgbepe of Competition Law resonating
on whether to apply it to all economic activitisboth public and private enterprises on
the one hand and to exempt or totally exclude cegaonomic activities mainly state
owned enterprise and or public service enterposethe other hantf®

- Legal Vs economic (per se prohibition Vs rule acigen):- a choice of approach whether
to adopt an outright prohibition or case by caserule of reason approach for

anticompetitive practices so as to achieve theotibgs of Competition Law.

12810 general policies related to trade, tariff, tasy subsidy, antidumping actions, domestic conegnilation, and
export restraints; industrial policy, regional deyenent policy, intellectual property policy, priization and
regulatory reform, science and technology, investmand tax policies, license for trades and profess
environmental, health care, telecommunicationstucall industries, financial markets, small and rmediscale
industry protection, and agricultural supports etffeompetition policy in the name of public poli&ee The World
Bank and OECD, as cited above at note 113, P. 8.

129n this regard the EU best practice advice andtNETAD model of competition rules (Art 1) recomnethat
Competition Law should be applied to all sectorseobnomic activities to guarantee fairness, egualitd non
discrimination under the law. See Khemani ShyamaR cited above at note 116, P. 4-5; and UNITEDT NONS
CONFERENCE ON TRADE AND DEVELOPMENT, THE UNITED NADNS SET OF PRINCIPLES AND
RULES ON COMPETITION", the Set of Multilaterally Aged Equitable Principles and Rules for the Contfol
Restrictive Business Practic€2000), UNITED NATIONS, Geneva, TD/RBP/CONF/10/R&\V(l) Scope. The law
applies to persons and firms (both private anagatatned), but not to acts of the State itself.)
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- Consumer policy Vs competition policy and law: - #@sue of integration and
harmonization of “consumers interest” on the on@&dhand “competitors interest”
(producers, firms or sellers) on the other h&fid.

- Competition policy Vs other governmental policiestoral regulations: - this is an issue
of prioritization, integration, coordination or maonization between other governmental
policies and competition policiés! For example, should Competition Law be prioritized
over other governmental policies in the event offlict?

- Specific issues: - there are also specific and segynnever ending arguments on
choices of approaches, measurements and assessrRent&xample, how should
dominant position be assessed or measured? Shdddjualitative or quantitative? How
is the case of merger, agreement or unilateraba&® Shall we adopt rule of per se or
rule of reason?

- Cost plus benefit approach: - there are cases whecompetitive practices are allowed
on the reason that their benefit is greater thair ttost (exceptions). But, it remains to
be questionable as to how the notion of “outweighienefit” to be measured and how
large the benefit should be. Also what should edgiound for such defenses? Should it

be public interest or efficiency or consumer wedfar

In fact, despite such countless arguments on tlecehof proper approaches, principles,
objectives and scope of Competition Law and polityere is a general consensus that; the
objective of competition policy is to protect cortipen both from the government and the
private actors and the protection of competitiveimmment is not for the sake of “competition

or competitors”, it is rather to serve other ohijezt’** However, this doesn’t mean that there are

130 competition policy comprises “the set of policasd laws which ensure that competition in the nipikee is
not restricted in such a way as to reduce econawitare”. Whereas consumer policy “consists of preing
sellers from increasing sales by lying about thducts or by engaging in unfair practices suchuritateral
breach of contract or unauthorized billing”. In abdh, it is interested in preventing duress andlus sales
pressure; information problems pre-purchase andieirsdirprises post-purchase. See Vickers J., Ecasofor
Consumer Policy(2004), 128 proceedings of the British Academy, p. 289: see Elorian Becker, as cited above
at note 111, P. 2.

131 There is a critical difference between sectorgltation and Competition Law. While Competition Lagsumes
markets generally work well and thus leaves openati decisions for firms, regulation assume thegalior indirect
intervention is necessary for prevention or maféitre. See Crampton S. P. and Facey B.A., ad @b®ve at note
118, p. 32; see also PAPADOPOULOS ST IS S. ANE, THHERNATIONAL DIMENSION OF EU
COMPETITION LAW AND POLICY, published in the United States of America by Cadde University Press,
New York, p. 25-28.

132 The World Bank and OECD, as cited above at nofe R11-4; and Dr. Solomon Abay as cited above P18,
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hard and fast or a black-white ways out. Ratheis &dmittedly, an issue of dilemmatic choice
and of chameleon nature owing to the specific agumted. As a result, as Dr. Solomon rightly
said and to which this study gives support, emairignd contextual considerations, policy
determinations and country specific situations aétermine the proper choice in the design and

implementation of Competition Law and policy.
3.1.3 ENFORCEMENT OF COMPETITION LAW AND POLICY

It is a plain knowledge that the mere existenceavhpetition policy and law in a country is not
enough in achieving the intended objectives. Rathext to competition statutes, adjudication
and enforcement body is necessary with a functibnidentifying pro-competitive from
anticompetitive practices (cost plus benefit apphdpaand thus applying of the proper sanction
to grant the necessary remedies. In principle etifercement of competition policy and law is
required to be structured in to competition Authgrthe sanctions (civil, administrative and
criminal), and the legal protection mechanism ¢maé complaint mechanism, judicial review,
arbitration and review by peripheral institutiorilsel Ombudsman) componeritS.In addition,
the competition Authority is required to be autormws or independent of any political influence
and must be free from budgetary control of govemtmand also its proceeding should be

transparent, accountable and responsitile.

The competition Authority, even if it is not easy such®>, once it has identified that an act is
anticompetitive and selected the purpose it needattain through its sanctions (including
deterring future anticompetitive conduct, restoropgportunities for competition, compensating
victims, and simply putting an end to the unlandaohduct), then it will proceed to sanctioning
and giving of proper remedies. In this regard, @ECD report noted that there are three

categories of sanctions and remedies: structushkioral and monetary®

While the structural remedies may require firmséwer links from assets they hold with a view

to eliminate market power while creating or invigtong competitors, the behavioral remedies

133Dr. Solomon Abay, as cited above at note 114, p. 4

%4 Dr. S CHAKRAVARTHY, as cited above at note 111,1B.

1351d, p. 5. Usually and in most countries, CompetitAuthority has surveillance over anti-competitaetivities
and conduct indulged in private parties includilgnpanies, firms, producers and suppliers of goodissarvices.
Government enterprises and departments are ggnexraluded from such surveillance.

136 Organization for Economic Co-operation and Develept (OECD), “Remedies and Sanctions for Abuse of
Market Dominancépolicy brief, P. 1-6.
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may oblige a firm either to do or not to do someghiFinally, the monetary sanctions, including
fines, damages, and the disgorgement of profitge hlae advantage of being relatively easy to

understand and administer.

3.2ANTICOMPETITIVE PRACTICES AND COMPETITION LAW: ABU& OF
MARKET DOMINANT POSITION AND ANTICOMPETITIVE AGREEMENTS

As we noted before, the major interest of CompetitLaw is the prevention of anticompetitive
practices. These anticompetitive practices (alsbeaarestrictive trade/business behavior,
conduct, or acts) are different from pro-compegitacts by their nature, object, intent or effect of
impeding or distorting competition. These anticofitpye practices include abuse of market
dominant position, anticompetitive agreements (sie agreements), anticompetitive merger,

acquisition and takeovers, and anticompetitiveateral acts.

In line with the focus and objectives of this stuthe following discussions are devoted to the

conceptual frameworks of abuse of market dominasitijpn and anticompetitive agreements.

3.2.1 ABUSE OF MARKET DOMINANT POSITION: DEFINITION, LEGA
CONCEPT, ASSESSMENT AND MEASUREMENT
3.2.1.1DEFINITION AND LEGAL CONCEPT OF DOMINANT AND
ABUSE OF MARKET DOMINANT POSITION

Market dominant position (herein after, dominansipon) is a blend of legal and economic
concepts that expresses the legal and economigssbhta firm or firms together in a given
assumed competitive market. Virtually, there areilar elements that define dominant position
in different jurisdictions. For example, the EurapeCourt of Justice (herein after, ECJ) defined
dominant position agA] position of economic strength enjoyed by an un#éergawhich enables it to

prevent effective competition being maintainedhanrelevant market by giving it the power to behave

an appreciable extent independently of its compstitcustomers and ultimately of its consumeérs”.

The UNCTAD model of competition rules also defirgmminant position as.:. a situation where an

137 See United Brands v Commission, (Case C- 27/76), BGC.R 207, 1978), P.18. See also @sterud Hitik,
Competition Law — Abuse of Dominance (Article 10REU), p.23.
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enterprise, either by itself or acting togethertwd few other enterprises, is in a position to

control the relevant market for a particular goodservice or group of goods or servites®

Consequently, we can infer that a dominant posisoa situation where a firm or firms hold or
possess a position of economic strength or higherket power in a given market. In other
words, it is a market concentration resulting froamong others, merger, acquisition, and
government influence such as in state owned ermgerpgfor clear understanding of its concept,

let's briefly see the basic assumptions and elesnefits definition:>°

Firstly, dominant position can only be imaginedaicompetitive environment whereby we can
assess and measure the market power of the firmr wuestion in relative manner. Secondly, it
can be exercised by an individual firm or togethath other firms. Thirdly, this competitive
environment should be in a relevant market, whiehwill deal with shortly. Fourthly, the firm
under question must have the ability or the power cbntrol, or affect competitors,
buyers/suppliers and ultimately of consumers. HBiftthis power or ability is to raise profitable
price above competitive level or behave or act pedelently of market forces. The sixth and
final point is the mere existence or holding, pessgg or having dominant position is not illegal

rather it is the use or usually its abuse that eomeCompetition Law.

1%5ee  UNITED NATIONS CONFERENCE ON TRADE AND DEVEL®ENT MODEL LAW ON
COMPETITION, UNCTAD Series on Issues in Competiticew and Policy, Substantive Possible Elementsafor
Competition Law, commentaries and alternative apghes in existing legislations, (2007), UNITED NANS,
New York and Geneva, chapter II, Art | (b).

139 paasman R., Berend as cited above at note 11294°317; G.R.Bhatia, Addl (Director General Comijati
Commission of India), ABUSE OF DOMINANCE IN FACT ANIN LAW, (unpublished), P. 1-14; The office of
fair trade act,_understanding Competition Law, Cetitipn Law guideling UK, P. 14. See also Federico Etro,
U.C.S.C., “The EU Approach to Abuse of Dominghaégebruary 2006), department of Economics, EC@ an
Intertic, Milan, P. 1-23; Glossary terms used in Edmpetition Law, as cited above at note 111, pt& World
Bank and OECD, as cited above at note 113, P. ByeSeconomists try to make distinction between mapkever
and dominance. From an economists’ perspective ehaidwer is the ability to price at levels thatugecabnormal
profit. Abnormal profit is generally determined Wwiteference to an industry competitive benchmar&nia legal
perspective there is greater ambiguity, for exanyfleantitrust distinguishes between monopoly poavet market
power whereby market power refers to “the ability raise prices above those that would be charged in
competitive market and monopoly power as “the powwezontrol prices or exclude competition. Theyddisliarket
power is economic concept which is a matter of éegtt also connotes the ability to restrict outpnd thus raise
prices over the level that would prevail in a cotitpee market, without existing rivals or new enits in due time
taking away the customers. Dominant position isahiiity to behave to an appreciable extent inddpeatly while
market power is the ability to raise prices. In sorases market power does not entail dominanceASEéman
Smith-Vindelyn, “Market power, competition policpé developing economies Divergent conditions withfrican
and Caribbean economies”, the University of Northtom, Northampton, UK”, Journal of Economic Studiésl.
34, (2007), No. 2, p. 120-135, Emerald Group Pabig Limited, 0144-3585 and @sterud Eirik, as citdabve at
note 135, P. 25-43; and MONTI GIORGIQ, EC CompetitiLaw, (2007), Cambridge University Press, The
Edinburgh Building, Cambridge CB2 8RU, UK, P. 12203
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Therefore, no matter how a firm is dominant, infitial or strong in the relevant market there is
no infringement of Competition Law. It is not amtpetitive by itself. Rather, it is the abuse
(the use or exercise) of such position to the ohetnt of the competitive environment that

triggers the concern of Competition Law.

Consequently, abuse of dominant position can sinfi@ydefined as the misuse, improper
exercise or dangerous situation of dominant pasititi is anticompetitive practice or behavior
of a dominant firm that engages in abusive condafftscting existing or new competitors,

customers, consumers and the general public a¢.la@learly, such acts abuse of dominant
position is a dangerous to free, open access t&kahand alternative qualified and efficient

choices to the consumer.

3.2.1.2ASSESSMENT AND MEASUREMENT OF ABUSE OF DOMINANT
POSITION: MAJOR STEPS AND APPROACHES

The determination, i.e., the assessment and measaoteof abuse of dominant position is more
of economics than a legal concept and it involfese major stepl?

The first step is the identification of relevantnket which involves in the painstaking process of
identifying the market context within which the diont firm is operating®* This identification

is vital in that it helps us to make boundariesampeting firms and competitive environment. It
has two components: product market and geographiketh The question of to what extent a
given product or geographic market is in the reftwaarket is mostly determined by consumer’s
preference??

Accordingly, a product to which consumers switchaasesult of small but significant price

increase for non transitory period (SSPIN) of adpici by the firm in question is regarded as a

140 The World Bank and OECD, as cited above at no® thapter Il, P. 70-71; Rodger, BJ and MacCullazh,
ﬂtled above at note 118, P. 80-84; @sterud Eiglcited above at note 135, P. 20; Addl G.R.Bhalig. 19.

Ibid.
142 1bid, P. 10-13. There are two ways of definingevaint market: just to determine which product ikkéaor
substitutory product”. These are from demand sidefeom supply or seller side. But, internationedgtice tells us
that the demand side is the best approach whehebgxtent to which customers switch to another yecbdr supply
market defines relevant market for the case at hidodever, it must be noted that the range of $wibability of
products could be affected by the number of w#itfetched by the buyers from the product. Exanglajyer who
can only use a product for only one purpose maiyeswitch to another product than the one who it$er two or
more purposes.
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product in same relevant product markétror full identification of product market, thisqmess
repeats itself until there is no next product matkewvhich buyers/consumers can switch to as a
response to SSPIN by the incumbent firm. Howewehd in same product market goods need

not to be perfect substitute for each other, rathisrconsumer’s preference that matters.

Likewise, a relevant geographic market is a sumplynarket location to which customers or
buyers switch to as a result of SSPIN in one supggtion:** Again for the purpose of clear
boundary of geographic market, this process reptsaif until there is no next place or supply

location to which consumers switch as a reactiocBS®IN by one location.

The second step is the ascertainment of the ersteh dominant position. By far it is most
important and contentious step in the determinabbrabuse of dominant position. This is
because; determination of “dominant position” regsiia thorough calculation of the economic
and legal status of a firm in the relevant markett in turn calls for consideration of so many
intricate factors. Practically, there are two pblksiways of assessment and measurement of

dominant position. These are the qualitative arahtjtative measurements.

The quantitative measurement is a figurative exgesof how the firm is significant in the
market and usually it is expressed through marketes*® This market share is in turn measured
by money value (value of sale like for heterogesemwducts), units of sale (for homogeneous
product), units of production, and capacity indée lproduction capacity, or size of reserve and
the like!“® On this aspect, the general international assemii the greater the share of a firm
the more likely to have a dominant position. Howeweis admitted that it is nearly impossible
to set threshold of “market share” in figurative yiough it is also impossible to allege the
abuse of dominant position for a firm with lessrthd35 % market sharé’ For example,
presumption of dominance is made on the basis ofepgage of market share in different
jurisdiction such as Brazil - 20%; Canada - 60%nMark - 40%; Germany - 50%; Israel -

143 |bid. But the question remained how large “ srball significant price rise?” state differ in thapproach such as

in US and Canada, 5% increase is regarded as shtiideof buyer to switch to another product. Ses &irik
@sterud, as cited above at note 135.

1% bid.

145 The World Bank and OECD, as cited above at nof P1140-149; and Rodger, BJ and MacCulloch, tsl ci
above at note 118, P. 87-99.

146 The World Bank and OECD, id, p.14.

147 |bid.
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50%; Poland - 40%; Norway - 60%; Russia - 65%; Baftica - 45%; U.K. - 40%; USA - 70
and EU-4596:*

The qualitative measurement, on the other hands dag confine itself to the numerical
measurement of dominant position. It assumes treakeh share is one of the many factors
constituting dominant position. As a result, itéakn to account factors such as market share of
the enterprise, size and resources of the enterpsze and importance of competitors,
commercial advantage over competitors, service oré&twdependence of consumers, dominant
position as a result of statute or government camppharriers (entry, expansion or growth and
exit barriers), countervailing buying power, markstructure, contribution to economic
development, price elasticity of demand, behavifaeiors and profitability measureméfit.For
example, this approach is being followed in mosttlod developed competition regimes
including Belgium, Cyprus, Finland, France, Indieland, Italy, Japan, Mexico, Netherlands,

Spain, Sweden, Switzerland, and Turkey.

In addition, recent research has exposed that b0 surveyed countries, 28 of them employ
qualitative approach while the rest follows quatiite approach’® In the research most
developing countries including Latin Americans eoyplualitative approach using capacity

indicators of a firm as yardstick for assessmemtashinant positiori>>

148 Addl. G.R.Bhatia, as cited above at note 137, 7R.Phrticularly EU has developed a court precedsrto the
presumption of dominance. For example, presumpfatominance will be made when market shares > 58vé6
time; (AKZO Chemie BV v. Commission, (Case 62/86JEE.C.R. 1-3359, 1991), Para. 60), market sharé3-80
% clear indication of dominance; (Hilti v Commissjo(Case T-30/89, ECJ , Para. 92), market shard§%
requires thorough economic analysis; and marketesha 40 % generally considered to be indicativa 6fm not
holding a dominant position.

149 The World Bank and OECD, as cited above at nof P1140-149; and Rodger, BJ and MacCulloch, tesl ci
above at note 118, P. 87-99.

150 G R.Bhatia, Addl, as cited above at note 137,7P14.

15! Fikremarkos Merso, Imeru Tamirat Yigezu, and et“Bleview of the Legal and Institutional Framewddk
Market Competition in Ethiopia”, a proposal to: vitie Sector Development (PSD) Hub of the Addis Abab
Chamber of Commerce and Sectoral Associations (AB&C (February 2009), Produced and distributed by the
Addis Ababa Chamber of Commerce and Sectoral Aggons with financial support from the Swedish Aggifor
International Development Cooperation, Sida, Pev&ector Development (Hub), Addis Ababa Chamber of
Commerce and Sectoral Associations (AACCSA), p.20.

152 The World Bank and OECD, as cited above at notg, PL 14. In this regard, capacity is being used fo
manufacturing industries. The calculation of catyais the end result of many factors implying hdwe ffirm is
actually powerful in the relevant market. For exé&nm same manner when a firm with large currethé st
declining reserve of volume of sale shouldn’'t besidered as significant for the present, the saohdshrue for a
firm which have large sale current value but withediorating capital stock. Meaning it shouldn'tdegarded as a
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However, notwithstanding such discrepancy in apgitGanong states, it is generally agreed that
() though it is one of the significant factor, rkat share alone cannot be evidence of dominant
position, (ii) qualitative approach, given the imamce of potential competition and given the
difference about what is needed to ensure competitn industry characteristics, is the
appropriate approach., and (iii) however, in casdifiiculty of measurement, quantitative

approach using market share is a refiéf

The third and the final step is determination @& #&xistence of abuse of dominant position. i.e.,
determination of whether the acts conducted bydthrainant firm constitute an abuse under the

Competition Law which we will discuss under the ingxb section.

To sum, mathematically, abuse of dominant positiarlevant markefproduct or geographic)

+ dominant position(market strength or market powerthe ability to maintain such market

power/which is the work of many factors we statbdwe)+ abusgmisuse or improper or illegal

exercise) of one’s dominant position

3.2.1.3ACTS OF ABUSE OF DOMINANCE, AND APPLICABLE
EXCEPTIONS AND EXEMPTIONS

As indicated above, once the competition Authootya given competition regime determined
that a firm has exercised or used or using its danti position, then it will proceed to the
examination of two critical questions. These areetlver such exercise constitutes illegal acts
(within the meaning of anticompetitive acts prowdeefore), and whether the acts are exempted

or provided with exceptions under the Competiti@lL

Hence, in most jurisdictions acts of abuse of daminposition are generally classified as

exploitive and exclusionary acts and sometimes agplorive, exclusionary and

significant with a firm with same level of sale uale but with advanced technological capacity. S%irhila new
firm with highly advanced technological equipmebist with few or small sale volume should be consde
significant that what is depicted by its volumesale. The mystery of this line of calculation isittitompetition
analysis is always forward looking

153 |bid. ECJ stated in, Hoffmann-LaRoche & Co. AVGs €ommission, (Case 85/76, ECJ, E.C.R. 461, 1978,
«The existence of a dominant position may derieenfiseveral factors which, when taken taken sepgratee not
necessarily determinative. But, among these facttsighly important one is the existence of veighhmarket
shares» (Para. 39).
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discriminatory™>* The exploitive acts are much more related to thegs of firm in using the
disadvantageous status of competitors, buyers aswroers and includes reducing output,
charging high prices (excessive prices) for custsigaying low prices for suppliers, price and
related discrimination between customers, tie-insdle of product on a condition that another
product should be bought (the tied product), unfaampetition, and quite life (with no
competition and thus not being forced to use teldgyoand ultimately no progress, called X-

inefficiency) >

The exclusionary acts, on the other hand, relate@cts intended to or with the effect of
excluding, weakening, or removing of existing anateptial competitors. They are, among
others, vertical restraints (refusal to deal or ptyp exclusive dealing etc), creating or
strengthening barriers, predatory pricing (sellorgjow average variable cost), export ban, price

discrimination (discounts, loyalty rebates etcjpgyand bundling, and margin squeeziny.

However, whatever the form the acts might takeisinot the case that all such acts are
condemnable by the Competition Law. This is owimgthe existence of exemption and
exceptions. Meaning, states in line with their emuit context, tend to provide rules of
exemption and exceptions for a certain economiwides or even economic sectors. Although
the two are seldom used synonymously, technicglgaking, exemption and exception are
different. Exemption is a total preclusion, preventor general exclusion of certain economic
activity or sector from the ambit of CompetitionviLavhile exception is special permission not
to be subject to the specific rules of Competitiomw on the basis of justificatiord’ i.e.

exemption is broader than exceptions which arenvaitbonly on specific permitted grounds such

as efficiency and outweighing benefit defenSés.

154 The World Bank and OECD, as cited above at nof i 72-75; Max Huffman, as cited above at ndtg, P.
115(53; see also Art 102 of TFEU (EX 82 EC); RodgeraBd MacCulloch, as cited above at note 118, RR4-

Ibid.
15 1pid. Nabarro Sher Brian, Abuse of dominance ie EU: the evolving law and practjc€010), PLC Cross-
border Competition Handbook, practical Law Comp&uplisher, p. 4-9. In this paper it is expresdeat the
dominant firm may erect barriers through raisingy@sfor workers so that new entrants are incapafpaying it
initially, (particularly capital intensive industss use this technique to oust smaller but labensive competitors),
lobbying for health, labor, environment and saf#gndards so as increase establishment costsvioemteants.
157 Khemani Shyam R., as cited above at note 116;%. 1
158 |bid. p.17. There is a general trend that agrirelt cooperatives, infrastructure industries, latelial property
right and performing rights, small scale and medisiged firms, labor rights, financial service, nmedand self
regulation of professional service are areas ofmgitimns or exclusions.
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Accordingly, acts of abuse of dominant position dndheen provided with exemptions and
exception in different jurisdictions. For example, UK’s competition act an undertaking
entrusted with general economic service or withratter of a revenue-producing monopoly,
insofar as the prohibition would obstruct the perfance, in law or in fact, of the particular tasks
assigned to the undertaking, an act to comply witlegal requirement or necessary to avoid
conflict with international obligations and the duoat is the subject of an order by the Secretary
of State, or which is necessary for compelling oeasof public policy are exempted or provided
with exceptions™® In EU, to win exceptions particularly for exclusary acts based on
efficiency grounds, there should be no net harroailmsumers and also four cumulative criteria
must be met®® These are: the efficiencies are the result ofett@usionary conduct; there is no
less anti-competitive conduct that could achieve game results; the efficiencies outweigh the
negative effects of the exclusionary conduct; thedtict does not lead to the elimination of all
or most of the competition in the mark&t.This is because; EU’s Competition Law on abuse of
dominance is usually associated with excessivangrior with exclusionary practices such as
predatory pricing, rebates, tying or bundling, escle dealing or refusal to supply. Howevér, i
the conduct strengthens or maintains a (near) napothe defense is normally unavailable. In
addition, refusal to supply by a dominant firm und®J should be objectively justified and
commercial interest of the undertaking is not augtbfor the refusai®? Under EU’s competition
rules, refusal is in violation of Art 102 of TFEUnhen (a) refusal to supply is used to damage or
deter a competitor; (b) where there is a refusgrémt a license of intellectual property rights; o
(c) where there is a refusal to supply new competiand ‘essential faciliti€$® In US, on the

other hand, regulated sectors by government may lmnlexempted from ambit of Competition

159 United Kingdom (UK’s) Competition Act 1998 and tRaterprise Act 2002. See also the Office of Faade

act, as cited above at note 137, P. 4-5.

150 1n some jurisdictions, however, efficiency canibet a defense if the abusive act is inherently unfai this

regard efficiency is envisaged in its economic viefvproduction, dynamic and allocative efficienci€dee

VELJANOVSKI G. CENTO,_ ECONOMIC PRINCIPLES OF LAW?2007), Cambridge University Press, The

Edinburgh Building, Cambridge CB2 8RU, UK, , chagteo, p. 19-58.

181 Eirik @sterud, as cited above at note 135, p. 2-8.

162 Rodger, BJ and MacCulloch, as cited above at hb8 P. 97-99. Generally speaking Competition Laesth’t

impose the duty to cooperate on firms. The righdeal should be granted only in case when essdatiities are

blocked and the granting of the access outweigbsctst of blocking by the dominant firm. Howevebjextive

<i:1er?f)unds such as the low credit worthiness of the fian be used as a ground for refusal to s supghat firm.
Ibid.
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Law when they are subjected to ‘clearly articulad@d affirmatively expressed state policy and

are actively supervised by the stat&".

Thus, it is only after such thorough examinatiod alarification that the competition Authority

of a given state will proceed to sanctions and rese®°

In sum, consistent with what have been said ondiseussion of the general overview of
Competition Law and policy, states tend to provedemptions and exceptions on different
grounds such as efficiency, public interest anceotbutweighing benefits. In addition, as Dr.
Solomon pointed out, maintenance or promotion gfoets, promotion of the ability of small
businesses, or firms controlled or owned by histdly disadvantaged persons, and to prevent
the decline in an industry and economic stabilifyan industry can serve as grounds of

exemptions and exceptidf

3.2.2 ANTICOMPETITIVE AGREEMENTS AND COMPETITION LAW
3.2.2.1DEFINITION AND NATURE OF ANTICOMPETITIVE
AGREEMENTS

Anticompetitive agreements, as we stated beforepae of the major concerns of Competition
Law and against which it works for to prevent thistattion of competition. The phrase
anticompetitive agreement is a combination of tvegal terms under Competition Law:

agreement and anticompetitive.

The term “agreement” is misleading as it tendsntply “agreement of similar nature” as one
lawyer knows in corporate law. Rather, under Coitipat Law, it represents any simple
understanding, common sense or common stance betveaepeting firms irrespective of the

fact that it is formal or informal, legally bindingr not, written or oral, implicit or explicit’

184 The World Bank and OECD, as cited above at nog P180.

%9bid, p. 80-84. Generally, courts make sanction provide remedies for acts of abuse of dominancitwh
include Injunction order (an order to cease theteg practice/behavior often accompanied with )fim@position
of fine for the infringement, Fines and imprisonmen individuals in the event of criminal intentder to repay
undue profits, divestment or division/restructuradirm or firms (very relevant for cases involvi@gss). In order
to make actions such as in the case of price diguaition between customers informal settlement,tip@s an
exception and as an alternative to length courtgedings, Award for damages can be made.

%8 Dr, Solomon, as cited above at note 114, p. 31.

%7 The World Bank and OECD, as cited above at ndt8, P 19; Rodger, BJ and MacCulloch, as cited alabve
note 118, P. 129-131; ECC's Decision (86/398/EEL) L 230/1, 1986; [1988] 4 CMLR 347. Upheld, on adpm:
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Substantiating this line of interpretation, ECJoire of its notable decisions stressed that “... an
unsigned ‘gentlemen’s agreement’ fell within thetpbition”.**® In this regard, the court also
stressed that an agreement even can be infernedainoindividual’'s undertaking’s action which
are clearly indicating that they are for the beneffianother undertaking® So, it is not vital that
we are able to or failed to identify the existerfea particular ‘agreement’ so long as it is
demonstrable that there is some form of collusiailing within concerted practice or

coordinated activities of firm&?°

This agreement can be made between competing fltroszontal agreement) and non-
competing but with supply or distribution chainéuins (vertical agreements) which we will see

them in the next discussion.

At this moment, the issue that comes in to the scgnwvhat makes an agreement a condemnable
as “anticompetitive agreement? What factors tuticampetitive agreement to pro-competitive

one?

Fundamentally, as we put before, it is the natalgect, intent or effect of an agreement and
policy matters (in the form of exemptions and exie) that demarcates between pro-
competitive and anticompetitive agreements. In taaldi as we saw, the per se prohibition (that
automatically prohibit a certain form of agreementially) and rule of reason (case by case
analysis of the effect of agreement and then pmogidf justification as defense) approaches to
regulation of agreements in different states wiloadetermine the anticompetitive nature of a

given agreement or concerted practice.

State practice particularly of US experience shthas courts raise specific questions like; is the
restraint (made by the agreement) inherently stttput or raises prices? Is it naked or related
to some pro-competitive activities of the compa®i@dll the restraint facilitate or create market

power? Is the restraint agreement necessary t@\axlihe stated pro-competitive activities?

Hercules NV v Commission, (Case T-7/89, ECJ, ECR711, 1991-1992) and see also Commission v Anic
Partecipazioni SPA (Case C-49/920, ECJ, ECR 1-41299).
izlbid. See also ECJ’s decision on ACF Chemifarmam@ission (Quinine).

Ibid.
%bid. Usually, agreements, concerted practicesdeuisions of associations, as putted under Art df0IFEU,
seem to be different. But, they show a considerabézlapping specially concerted practice which lsardefined as
a form of co-ordination between undertakings whigfthout having reached a stage where agreemepegyoso
called has been concluded, knowingly substitutastimal co-operation between them for the risksashpetition.
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Aren’t there other less anticompetitive means twes¢he intended objectives? (The rule of last
resort) And, do the pro-competitive act out weighsanticompetitive effect? (Cost plus benefit

approach), are crucial to identify anticompetitagteements from pro-competitive ortés.

3.2.2.2THE TWO TYPES OF ANTICOMPETITIVE AGREEMENTS:
VERTICAL AND HORIZONTAL AGREEMENT

Basically, agreements under Competition Law aressdi@d as horizontal and vertical
agreements. Horizontal agreements are agreementduded between or among competing
firms. i.e. it is an agreement between firms of salevel of production such as between
producers, distributors or between sellers of sagneds and servicE€. For example,
agreements for price fixing, output reduction, bgtjing, market allocation or division, collusive
tendering, boycotts (sometimes called, naked testrhard core agreements or cartel or
restrictive agreements) and agreements such asemexgquisition, and specialization (also
called soft core agreements) are regarded as mtaizagreement&® In most cases horizontal
agreements (mainly the hard core ones) are sutgetie rule of per se prohibition like in US
and Australia while in EU and UK rule of reasompmplied* ™

Conversely, vertical agreements, also called \edrtiestraints, are agreements between firms at
different level of production or distribution chaosn between non-competing firms in the market
relating to the conditions under which the goody fv& produced, purchased, distributed, soled
or resold:”® Unlike horizontal agreements, vertical agreeméatge strong efficiency rationale
and are not presumed to have harmful effect. T® ¢ffect, they are not per se void. They are

rather subjected to the rule of reason or caseabg analysis of their benefit and cost such as in

"1 The World Bank and OECD, as cited above at nit8, B 20.

1721d, p. 17-20; Sundararajan Preethi, AN ANALYTIC/STUDY OF NATURE AND TYPES OF VERTICAL
ANTI-COMPETITIVE AGREEMENTS , National Law University, Jodhpur, P. 20-21; Mtfidge G. Donald,
Horizontal Agreements as Reviewable Practi@@spartment of Economics, Carleton University,a@t, Canada,
p.23;

173 Ibid. see also Rodger, BJ and MacCulloch, as atsuve at note 118, P. 2. Cartel is a general tgven for
anticompetitive horizontal agreement (for thoset #r@ naked restraints) with a view to reduce ougnd raise
prices through price fixing, bid rigging, custonmersupplier allocation, territorial allocation forarket share, output
restriction.

17 The World Bank and OECD, as cited above at nog .120.

17> sundararajan Preethi, as cited above at notePL7D;2; 20-22; Colino Marco Sandra, Vertical Agresits and
Competition Law A ComParative Study of the EU an8 RBegimes (2010), OXFORD AND PORTLAND,
OREGON, Hart Publishing c/o International SpecediBook Services, 920 NE 58th Avenue, Suite 30@da,
OR 97213-3786, USA, p. 1-5, 18-20, 22-24. See RAls&olomon, as cited above at note 114, p. 33-38.
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US, India and EU® Agreements such as exclusive dealings (inclucetusive supply and
exclusive distribution), single branding, resalecgrmaintenance, tie-in agreements (tie-up
credits, tie-up sales, etc), territorial restriog8p franchising, selective distribution (location o

customer selection), and joint ventures are witkgrtical restraint or agreemeht.

However, in spite of their difference concerning thpproach they call, both agreements, if
found anticompetitive, could have great repercussion the stable, free and open competitive
environment. Particularly, they will cause markettetlosure (e.g. by raising and strengthening
barriers), reduction of inter-brand competitionr{alarly territorial and customer allocations),

the creation and facilitation of both explicit atatit collusion to the detriment of market forces,
reduction of intra brand competition between distrers of the same brand (through exclusive

dealings), and the creation of obstacles to markegration'’®

3.2.2.3DETERMINATIONS, EXEMPTIONS AND EXCEPTIONS OF
ANTICOMPETITIVE AGREEMENTS

The determination of what sorts of agreements, @b two types, constitute a flagrant
offense or offense by effect is, as we saw, thetfan of per se Vs rule of reason approaches. In
addition, it is also the result of the examinatadrparticular points that help us to differentiate
pro-competitive from anticompetitive agreement wahiee discussed befoté’ So, in the same
way we discussed acts of abuse of dominance, dnsaletermined that a certain agreement is
anticompetitive, then the next appropriate quesaod examination would be whether such

agreement is exempted or provided with exceptiomeuCompetition Law.

Accordingly, as part of general Vs sectoral appicraissue, as we saw, there is a general trend
by different competition regimes in providing foergral immunity for certain economic
activities or sectors, which is called exemptionseaclusions. For example, the European

competition Commission (here in after abbreviatedE&C) has developed the notion of block

178 sundararajan Preethi, id, p. 15-16. The most itapo efficiency reasons are to "solve a ‘freestigeoblem, to
"open up or enter new markets, the "certificatiomefrider issue, the so-called "hold-up problerh& tspecific
hold-up problem that may arise in the case of fearsf substantial knowhow", economies of scalélistribution,
%a?pital market imperfections, uniformity and qualtandardization.

Ibid.
178 |bid.
179 The World Bank, as cited above at note 113, PIr2@ddition the relevant market, the market positid the
companies, the effect or potential effect of theeament, and the relationship between alleged pnopetitive
activities and the restraint/causal relation deteesiwhat agreements are anticompetitive.
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exemptions and individual exceptions pertinent i@ 201(3) of TFEU (EX 81 (3) of EC
treaty)’®° The block exemptions that have been granted amest of vertical agreements such
as research and development, motor vehicle disimibuiand technology transfer, cooperatives,
patent and know-how licensing (e.g. in franchisinghd specialization agreements. The
individual exceptions, on the other hand, are atldwnly when an anticompetitive agreement
improves the production or distribution of goodspoomotes technical or economic progress,
allow consumers a fair share of benefits, doesimpiose restrictions on firms that are not
indispensable to the attainment of the above-listgdctives; or does not eliminate competitions

in the substantial part of the product market.

Beyond this, state experiences show that, the foatifications for exemptions and exceptions
of anticompetitive agreements are, among other§afancing unequal economic or bargaining
power (collective bargaining, agriculture, fishedgiry and forestry, small and medium sized
firms, purchasing or buying groups); (ii) addregsimformation and transaction costs, and
“collective action” problems (development of start$a collection of statistical data and credit
information, intellectual property rights, and leed professions); (iii) reduction of risks and
uncertainties (insurance, investment brokeragebamding service, and (iv) Special sector and

interest group demandg:

So, coincided with this general trend, sectorsaanemic activities such as labour, agriculture
and transportation, financial services, energgc@nmunications (including postal services) and
media/publishing are provided with exemptions urdifferent competition jurisdictioh®

To recap, agreements, both vertithand horizontal, though anticompetitive, can béeveld
from the harsh sanctions of Competition Law fortifications such as efficiend$f, consumer

benefit, and the particular determination of spaikcy for public interest reasons.

1%THE CONSOLIDATED VERSION OF THE TREATY ON THE FUNGONING OF THE EUROPEAN
UNION, as cited above at note 110, Art 101 (3). &® the ECC's Reg (2790/1999/EC), OJ L336/21,9199
[2000] 4 CMLR 398. See, also, the Guidelines ontidar Restraints, OJ C291/1, 2000; [2000] 5 CMLRr40
Commission Reg (2658/2000/EC), OJ L304/3, 2000, @@sion Reg (2659/2000/EC), OJ L304/7, 2000,
Commission Reg (1475/95), OJ L145/25, 1995, ComionisReg (240/96), OJ L31/2, 1996//Berend R. Paas®asn
cite above at note 2, p. 19; R.Shyam Khemani, t&sl cbove at note 116, p. 19; Rodger, BJ and Matylas
cited above at note 118, p. 145-150;

181 R.Shyam Khemani, id, p. 20-33. Under this documgmti can see the different state’s experienceam they
extend their exemption and exceptions to verticed horizontal agreements. Under international jrectrisis
cartels and export cartels are also exempted frompgetition Law rules as long as there is a faigrslof benefit to
consumers and no substantial harm to competition.

1821d, p. 17.
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3.2.3 CORPORATE GROUPS AND COMPETITION LAW: IMPLICATIONS
ON ANTICOMPETITIVE PRACTICES
3.2.3.1DEFINITION AND LIABILITY OF CORPORATE GROUPS UNDER
COMPETITION LAW: ENTITY VS ENTERPRISE APPROACH

The emergence of CGs, as noted, has brought aveassillenge to virtually all legal regimes
that are fashioned by single corporate mentalitwin@ to their complexity and paradox of
multiplicity and unity, CGs have created hard legalues and practical difficulties, among
others, to the Competition Law and its jurispruddrthinking. The enforcement of Competition
Law has become more and more contentious wherCiGis that involved in the infringement of

its rules.

As a result, one must understand that issues tlat be raised in the enforcement of
Competition Law on a single corporate entity may he similar in the case of CGs. The
international jurisprudential and legal experiecbéefly of the EU and US shows that there are
three basic legal issues in the interplay of CGd @ompetition Law. These are; issues in
relation to the very understanding of CGs in then@etition Law (their legal place), regulatory
approaches and issues in connection to the IpmlitCGs for infringement of competition

rules®

183 An argument was also put forward before the Eumopfrum that vertical agreements could not be- anti
competitive as they do not restrict competitiondwese enterprises at different stages of produatauid not be
competitors. It was held in the Consten-Grundigec#sat the possible application of article 81 tos@e
distributorship contract cannot be excluded mebelgause the grantor and the concessionaire areonyietitors
inter se and not on a footing of equality. Compatitmay be distorted not only by agreements whigtit lit as
between the parties, but also by agreements whieliept or restrict the competition which might tailace
between one of them and third parties. For thipase, it is irrelevant whether the parties to theament are or
are not on a footing of equality as regards thesition and function in the economy. The ECJ arel BCC
consistently ruled that “the prohibition under 8 of EC” protects both inter-brand (between samoelycts but
with different brand) and intra-brand (same produdd brand but between distributors or retaileoshetition. See
Commission Decision (64/556/EEC), OJ 2545/64, 198464] CMLR 489 and ECJ’s decision on Consten-@igin
case, Consten and Grunding Vs Commission, (Cask343, ECJ, 1964).

184 The World Bank and OECD, as cited above at nofie #125-26. Agreement or merger between smallsfiton
efficiently and effectively compete with large fisnagreement for exclusive territoriality of braddgroduct to
prevent inefficient intra brand competition; agresnon product standards that may increase theoStbhe market;
joint venture agreement for introduction of new quot that won’t be introduced had competition igré)
agreement for taking advantage of economies oésealreement for specialization of production efris between
competitors; and the like are considered pro-coitipetestriction of competition. Examples of suskceptions are
in Italy, US, Australia, and EU.

185 candidate number: 562, EU Antitrust Fines andSimgle Economic Entity(2012, unpublished), Universitetet i
Oslo Det juridiske fakultet, , p.1-47; MickoryAisté, Joint Liability of Parent Companies in the EurapdJnion

61



Accordingly, the very understanding of CGs withie tpurview of Competition Law is the first
of the three issues in our discussion of the imdgrpf CGs and Competition Law. In this regard,
it is noted that virtually a similar term has baesed in most jurisdictions principally in US and
EU to denote the subjects of Competition Law. Bibidn US antitrust law and EU Competition
Law have employed the word “undertaking” to repnedmisiness entity/entities that fall within
the scope of their respective Competition L&WSo, in the jurisprudence of these and other
jurisdictions that have used similar term, it i thterpretation of the term “undertaking” that

determines the very understanding and place ofi@@s e Competition Law.

Hence, the ECJ and the ECC interpreted the wordéraking” under the EU Competition Law
(Art 101 and 102 of TFEU) as a word “designatirgjregle economic unit” for the purpose of the
community’s Competition La#?’ For example, ECJ in Hofner case defined undertpkis
“'every entity engaged in an economic activity, regardless of the legal status of the
entity and the way in which it is financed”.188 Furthermore, with particular connection to
CGs, ECJ in its land mark case, AKZO Nobel cassarty stated that “an undertaking must be
construed as a single economic unit which might mise legally distinct persons®?® In
addition, the general court Enichem Anicase also listed out the elements of undertalksnt) a
an economic entity 2) comprised of personal andsighy elements (staff and assets) that is 3)
pursuing a single economic goal and is 4) capabtemtribution to the infringemertt? So, it is
this line of interpretation that suitably gives gdafor CGs in Competition Law and in its

jurisprudences. This very understanding is alsgpttbin most jurisdictions including in US

Competition Law (2012, Master’'s Programme in European Business Master thesis), FACULTY OF LAW,
Lund University), (unpublished), p. 1-82; ISLENTYBME., like father like son —The parental liabilimder the
EU Competition Law todayp. 99-115.

1% 5ee the Sherman Antitrust Act, 15 U.S.C. §8§ 147 A 101 and 102 of TFEU or Art 81 and 82 of EC.

187 ISLENTYEVA E., as cited above at note 183, p.10RUDU OKEOGHENE “The Meaning of Undertaking
within 81 EC p. 212-213; Rodger, BJ and MacCulloch , as ditiealve at note 118, p.79-80; and see also ECJ case,
Hofner and Elsner v Macrotron (Case 41/90, ECJja.PL; Commission Vs Hydrotherm, (Case 170/83,, HECR
1984), Para 11). See also joined Cases Dansk Rstimghd Others v Commission, (C-189/02 P, C-20R0Z-
205/02 P to C-208/02 P and C-213/02, ECJ, ECR B52Q205), Parall2; Cassa diRisparmio di FirenzeGthdrs,
(Case C-222/04, ECJ, ECR [-289[2006]), Paral07; RnEENIN v Commission (C-205/03, ECJ, ECR [-6295,
[2006]), Para 25.

188 See ECJ Case, Hofner and Elser, (C-41/90, ECJ, IE®R9, [1991]), Para. 21.

189 See Akzo Nobel and Others v Commission, ECJ, Béra
199 Enjchem Anic SpA v Commission of the European Camities, (Case T-6/89, ECJ, 17 December 1991),.Para
235.
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courts, Portugal, German, UK, and Japan competijiosprudence$® Therefore, the
international practice clearly depicted that CGs r@cognized in the completion law within the

meaning of the term “undertaking”.
At this moment, one may ask; why this line of iptetation is taken?

From the very onset, the term undertaking is regfirds an economic term coined by
professionals and scholars in economiésAs a result, it is likely that its meaning withine
Competition Law will be influenced by the views andncepts of economics. In addition,
Competition Law itself is also considered as the &eas of law that is largely dominated and
shaped by economic concepts. Consequently, it ssiple to say that the interpretation of
undertaking overrides the formality of legal pemidy. However, it must be noted that though
undertaking is defined as such, for its enforcenpempose, Competition Law still follows legal

personality not the abstraction of undertakingnésrpreted above?>

The second major issue is; given such understaratidgplacement of CGs in the Competition

Law, what is the appropriate regulatory approactie@a with CGs in a given Competition Law?

Concerning this; as clearly discussed in chapter, there are two approaches: the SEA and
SEUA.

In the context of Competition Law, the task of s@teg either of the two regulatory approaches
is highly linked with the very definition of CGs the Competition Law. i.e., the first issue we
discussed above has a definitive effect on thisrsgecssue. It must also be remembered that the
issue of regulatory approach determines how CGaildhbe treated for the purpose of

Competition Law which in turn have a direct effeatthe liability of CGs.

Accordingly, as noted in chapter two, SEUA is imsi@gly being used in the regulation of CGs

in most jurisdictions including in US, EU, UK, Pogal, German and Japan corporate and

191 See OECD-KOREA Regional Centre for CompetitionSieoul, A Comparative Study on Competition Law
Enforcement in Asia: Japan, Singapore, Chinespel.dndonesia, KoredDec. 2007), p.1-247;

192 Mickonyte Aisté, as cited above at note 183, p.26. See also Mc@gesLegal and Economic Concepts of
Collusion: American Antitrust versus European Cotitipa Law’, 3rd Annual Research Symposium on At
Economics and Competition Policy (24-25 Sep. 201031-33.

193 See Enichem Anic SpA v Commission of the Europ@ammunities, (case T-6/89, ECJ, 17 December 1991),
Para. 235.
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Competition Laws>* For example, in the EU, ECJ and ECC firmly andsistently expressed
that legally distinct companies may be considerede undertaking for the purposes of the
community’s Competition Law when they are not inelegent from each oth&¥: This argument

is based on the doctrine of economic unit and ithéseasingly becoming acceptable approach in
the regulation of CGs including in US coutt&In this regard, the Advocate General (AG) of the
ECC, Kokott, attempts to posit the very rationalehas approach in her opinion in the Akzo
Nobel case. She said, “The ever increasing contglesi the organizational structure of
economic operators can lead to a situation in whitluindertaking is made up of more than one
company and the natural or legal person actualiparsible for a cartel offence is not or not
solely the person who appears to outsiders to lee cdirtel participant*®’ In addition,
Mestmacker, in support of this rationale, said, €éTlieedom of enterprise of the servient
company is reduced to nothing by the "unified colfitof the group and by the incorporation of
the subsidiary into the economic scheme of thenpa@mpany. Affiliation to the group deprives
the subsidiary company of the ability to act acemydo an economic scheme of its own. The
"given conditions" of such a subsidiary's operatwe prescribed not by the market but by the
instructions of the principal company?® He continues, “in this case, the relationship leetw
parent and subsidiary was used to show that al catéd not be formed between parent and

subsidiary, as they must be considered to be geddrg the same leading grou}®.

194 BLUMBERG PHILLIP, as cited above at note 16, p.716See also OECD-KOREA Regional Centre for
Competition in Seoul, as cited above at note 1838g39.
19BLUMBERG PHILLIP, Id. For example, with respectfine on parent company, ECC expressed why SEUA is

necessary. It stated that, when increasing a fiitie avdeterrence factor, based on the relativelglisproportion a
subsidiary’s turnover represented of the totalduan attributable to its parent company. The Corsioisargued in
Hydrogen peroxid¢hat this was justified. Otherwise, so the Commoissieasoned, a very large company involved
in one or several cartels could escape from higasfiby creating small subsidiaries with little twer to engage
them in illegal practices. See Case COMP/F/C.38.8%26rogen Peroxide and Perborateummary published in OJ

L 353, 13 Dec.2006, 54-59, Para. 465 of the full ciglen,
http://ec.europa.eu/competition/antitrust/cases/decs/38620/38620 380 4.pdfSee also ECJ decision diotal
and EIf AquitainevVs ECC, (CaseT-190/06, ECJ, 14 Jul. 2011), Pa24s225.

19 |ISLENTYEVA E, as cited above at note 183, p. 102-1

197 See Akzo Nobel and Others v Commission, (ECJ, BAR184, [2009]), Paragraph 56. See also Walteas V
Bael, Ivon, Competition Law of the European Commyr({2010), Kluwer Law and Business, p. 27.

198 See the opinion of Mr Advocate-General Roemethi ECC decision in Mausegatt v Haute autorité, @ase
13/60.

199 |bid.
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The US experience also shows that since 1983, ®i&upreme Court and other states courts
started to accept and follow the SEUA toward G84n this regard:; it is the fierce criticism by
professor Areeda on the SEA that triggered the @onfor the new doctrine of economic unit in
US courts’™ He said “SEA is a “mischievous” doctrine as mersdyving to “confuse litigants
and courts and to lengthen and complicate antititigation,” all the while distracting judicial
attention away from an antitrust analysis of suspmnduct.?®? In addition, J. Matthew
Schmtten, in his writing, also argued that “theasafe entity approach should be retired and be
replaced by modern and pragmatic approach andsthise doctrine of single economic unit or

single entity.?*®

Thus, in nut shell, the judicial and jurisprudehgaperience of different jurisdiction chiefly of
the EU and US indicates that SEUA is taken as anoppiate choice in regulating CGs vis-a-vis
Competition Law. But, the question is; what are fdnetors that should be taken in to account to

consider two or more companies as “single econamiic?

The survey of different jurisdiction including ti8J and US indicates that, in the context of
Competition Law, SEUA is applied by taking in tacaant factors such as ownership, holding of
controlling right or interest, and the degree djamizational, legal and economic link between
the companies in questié. In this regard, ECJ in Knauf Gips appeal caseedt#hat “the

existence of an economic unit may be inferred feobody of consistent evidence, even if some

of that evidence, taken in isolation, is insuffiti¢o establish the existence of such uffit.”

200 Before 1983, it is SEA that dominated the US csutecision on CGs. The cases were Copperweld Gorp.
Independence Tube Corp., 467 U.S. 752, 772-73 |1984ited States v. Yellow Cab Co., 332 U.S. 2187 2
(1947), and Copperweld Corp. v. Independence Tudrp,@867 U.S. 752 (1984).

21 SCHMITTEN MATTHEW J., Ant-trust’s Single-Entity Dtrine: A Formalistic Approach for a Formalistic
Rule p.94-144

202 |pid.

20319, p. 144.

2“See Montesa, Aitor og Givaja, Angel., When Par&atg for their Children's Wrongs: Attribution of ity for
EC Antitrust Infringements in Parent-Subsidiary 1$m@, World Competitioff2006), p.29-166,
http://www.hooghoogh.com/Files/Articles/23436448.pdst visited 23.04.12Jones Alison, and Brenda Sufrin, EU
Competition Law (4" ed., 2011), Oxford, p. 17-1115; Whish Richard, @etition Law (6" ed., 2009), Oxford;
Bourke James, Parental Liability for Cartel Infremgents (November 2009), GCP: The Antitrust Chronicle;
Bottemann, Yves and Laura Atlee, An update on gali@bility for antitrust violations of subsidiase EU
Competition Briefing (December 2009), Steptoe & Johnsahnitp://www.steptoe.com/f-290.htnhccessed on
23.04.13; C.S Kerse and N. Khan, EC Antitrust Pdace (5" ed.,) Sweet and Maxwell, London 2005; Wils,
Wouter P.J., Optimal Antitrust fines: Theory andgiice, World Competitiovol 29, June 2006, No 2, Available at
http://papers.ssrn.com/sol3/papers.cfm?abstradd88it02 accessed on 23.09.13.

23bid. see also ECJ’s decision on case, Knauf GigsvkCommission (C-407/08, ECJ, ECR 00000, 2010).
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Therefore, it must be unlined that the existenceowhership and control, and the overall
relationship between companies are the key fadtwas determine the single economic unit

status of companies in question.

As a concluding remark, the following basic poingn be inferred from the above discussion
that can facilitate better understanding of whaty8ks and how it can be determined.

1. The SEUA is a question of fact involving an intefation of the real nature of
relationship between companies in question.

2. The SEUA is coined from an economic doctrine andfroon a legal doctrine. Therefore;
it is largely influenced by economic concepts anewe. In this regard, it must be
remembered that this approach is not evolved fraratwve call EEIG, as we noted in
chapter two of this study. Basically SEUA is a ogpicarise within the context of
regulating CGs vis-a-vis competition law while tBeropean framework of EEIG is
dealing with any form of cooperative associatiorsigeed to promote the economic
interest of its members. So, as we briefly discdssehapter two, EEIG doesn’t concern
about corporate groups and consequently of thgirlagion.

3. The SEUA is not a universally agreed approach. &athis the most arguable approach
but increasingly becoming acceptable and apprapapproach toward CGs.

4. As noted in chapter two, SEUA has its own meritd damerits. Apart from that, SEUA
is very significant in that while it helps CGs tooperate freely without being illegal
under Competition Law it at the same time prevbeant from escaping their liability that
otherwise be the case in SER However, there also risks associated with thig@ggh.

In this regard, a number of authors noted the egfitin of an economic term to a legal
proceeding by itself clashes with established jpirs of penalty’’’ This is because; it is
non-legal entity which is the focus of attributiaf liability for the breach of legal

obligations.

The third and final issue in the interplay of CG#wCompetition Law is the issue of liability. In
this issue, critical questions such as in the a#dsenfringement of the competition rule by

Member Company, how is the liability of such CGsb® seen? Is it individual (personal) or

208 3ones Alison, and Brenda Sufrin, as cited abovets 202.
207 .
Ibid.
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group (co-responsibility) liability? Is this lially a strict liability (a liability by theipso facto
membership to the group) or a fault based liab{ligbility based on evidence of involvement in
the infringement)? What is the direction of therilatttion of liability? Is it unidirectional
(liability imputed only from subsidiary to parerdj dual directional so that liabilities can pour

from the parent to subsidiary?

Hence, under EU competition jurisprudence, theeetlaree major steps in imposing liability on
CGs?® In the first step, the ECC establishes the spedifit that violated the regulation
(anticompetitive practicef® In this regard the entity’s employees or agenty wialate the
competition rule for which the entity will be madeswerable. Secondly, the ECC will
determine in which group this violating entity is member and, thus, makes the group
accountable or answerable for the violation asitele economic unity” or single entify®
Thirdly and finally, ECC will determine which entior entities in the groups will be directly
answerable to the infringement of the law which nizy imposed jointly or jointly and
severally’*! In this regard, EU’s jurisprudence shows that latindependence by the infringing
company due to the instruction and/or decisive robtty the parent company, and the existence
of knowledge on the part of the parent companydhé illegal act of its subsidiary are the key

ground of liability?*2

In sum, in the EU competition framework, coincidedh its firm stance on SEUA, there is a
joint, and joint and several or collective respbiigy for parent-subsidiary companies for
infringement of competition rul€s® However, there is a differential treatment baseditte

extent of ownership and or control. For example, case of wholly owned (including

substantially owned) subsidiaries, there is a adfigt presumption of decisive control or

28 5ee ISLENTYEVA E, as cited above at note 183,0f.. Bee also ECJ’s decision in cases joined Qdssgjue
diffusion francaise e.a. v Commissiqi00/80 to 103/80, ECJ, ECR 1825, [1983]), PafaFB and others v
Commission(Case T-9/99, ECJ, ECR 11-1487, [2002]) Para 2Bfjgg Rohrsysteme v Commission, (Case T-
15/99, ECJ, ECR 11-1613, [2002]), Para S&)kai Carbon v CommissioliCase T-236/01, ECJ, ECR p.lI-1181
[2004]), Para277.

99 |bid.

10 bid.

21 pid.

214, p. 112-115.

Z3SCHMITTEN MATTHEW J., as cited above at note 1994p144; ISLENTYEVA, id, p.100-105; Mickonyt
Aisté, as cited above at note 183, p. 6-82;

67



influence®** This decisive influence or control is defined bg.Ein Clearstream Banking vs.

Commission case as “a situation where the subgidaarried out, in all material aspects, the
instructions given to it by the parent compafy’ The taking of this presumption is justified by
ECJ as ".the circumstance that this subsidiary company tsaswn legal personality does not
suffice to exclude the possibility that its condogght be attributed to the parent company. This
is true in those cases particularly where the slidngi company does not determine its market
behavior autonomously but in essentials followsedtives of the parent company}® For
example, when it is proven that the parent compgaye instructions to a subsidiary
participating in the cartel or knew about the idegonduct (without intervening), the parent
company will be considered itself as a direct paént in the cartel infringement and thus

directly and independently liabfé’

However, this narrow construction of decisive iefigce is now widened to the extent that any

legal, organizational and economic linkage willfegf to make the presumption.

Against this presumption of decisive influence,ethsies like the subsidiary acted independently,
acted against the instruction of the parent compang only financial interest is hold may be

raised®*® But, in the practice of ECC and ECJ, only speciaumstances that shows the parent
company didn’'t exercised its control at the relévaeriod of time can successfully defend the

presumption of decisive controf’

This being for wholly (nearly wholly) owned compasj for CGs like sister-brother and other
forms, the extent of coordination and knowledgelen as a ground for co-responsibifity For

example, in one of ECJ’s case, the shareholdetiseoparent company and the other entities of

24 ECJ in the Akzo decision held that: “there is hutéable liability presumption of parent companies their
subsidiary’s cartel offences in the case of a 188%eholding”, for in such a case “the parent cargmboes in fact
exercise a decisive influence over the conductso$ibsidiary”. See Case T-175/05 Akzo Nobel NV atiters v.
Commission (ECJ, ECR 11-00184, [2009]), Para 111.

215 gee ECJ's decision in Clearstream Banking AGveGommission, (Case-301/04, ECJ), Para 198.

218 5ee Europemballage Corporation and Continental@anpany Inc. v Commission of the European Communit
(Case 6-72, ECJ,) Para 15.

“ITISLENTYEVA E, as cited above at note 183, p. 1023-1

21819, p.104-115. See also Richard Burnley, “Articroup Liability for Antitrust Infringements: Respsibility
and Accountability”, _World Competition JournaVolume 33 December 2010, Issue 4, p.596-609; \Wienn
Frederique and Barlington Van Bertus, European Cofidustice confirms Commission's approach on rgafte
liability, DG COMP Competition Policy Newsletter, 1/201®3.

2I91SLENTYEVA E, as cited above at note 183, p. 107.

22019, p. 107-118.
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the group are the same, having 21 individuals frin@ same family; the two managing

shareholders of the parent company are also thioa the other companies on the basis of a
family that contract provides for the single mammagat and direction of the companies in the
group??! So, the court underlined that there is a visitdeorination between the companies

which bears co-responsibility.

However, it must be noted here that, in practicdiilevthe liability can be imputed to
Grand/parent Company (like in case of pyramidal CGegre is no imputation of parent’s
liability to the subsidiary?i.e., the line of liability attribution is unidictional and only flows

from the subsidiary or controlled company to theepaor Controller Company.

Comparatively, under the US antitrust act, CGstipaarly parent companies) are liable only
when there is a direct involvement in the violatiohthe rules or when the presumption of
corporate separateness is lost due to sham separatiCG$?> And this is functionally

equivalent with the EU’s presumption of decisivBuance we discussed above.

In general, the international practice mainly o farisprudential and judicial experience of the
EU and US shows that; CGs, for Competition Law pegp are increasingly being considered as
single economic unit. In addition, they are regedathrough SEUA, and thus, liable to any
infringement of the Competition Law jointly andjaintly and severally depending on the facts

of the case.

3.2.3.2CORPORATE GROUPS AND THEIR IMPLICATIONS ON THE
NOTION OF ABUSE OF MARKET DOMINANCE AND
ANTICOMPETITIVE AGREEMENTS

We have discussed that the one of the fundamestaies in the interplay of CGs and
Competition Law is the issue of regulatory approacithoice between SEA and SEUA. This
regulatory approach, as depicted above, directlyasts the liability of CGs. For example, it

determines, inter alia, whether CGs can be hehlddiéor infringing the rules of anticompetitive

221 |bid. See also ECJ’s decision on Viho Europe v @ission (Case C-73/95, ECJ, 1996), Paral6. Inctise the
court decided that parker and its fully own sulzgigis form a single economic unit within which thsidiaries do
not enjoy real autonomy in determining their cousfaction in the market, but carry out the instiwrts issued to
them by the parent company controlling them.»)

222 candidate number 562, as cited above at notepl8R)1.

223|SLENTYEVA E., as cited above at note 183, p. 103-
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agreements. Perhaps, this is the critical pointrevbee needs to give a close attention in order to
have a clear understanding of the implications GE®@n the rules of anticompetitive agreements

and abuse of market dominance.

Accordingly, by the SEA, as indicated in chapteo tand in the above discussion, each and
every entity in a given CG is considered as a lggaparate, distinct and autonomous legal
person. By this approach, the companies in thepgaoe not to be seen as a group but as legally,
functionally and operationally separated corporatgities. As such, Competition Law will
definitely be applied to these CGs in same martregoplies to any other single corporate entity.
This is to mean that, particularly, the rules ofi@mpetitive agreements and abuse of market
dominance will apply to each entity in the CG aghiéy are operating separatéf{.In this
regard, it must be cleared that the relation betvtee companies in the group will be treated as
illegal if it falls within the purview of verticabr horizontal agreement& This specifically
means that, the cooperation and integration betweenompanies is illegal in so far as it fulfills
the legal elements of horizontal and/or verticakagnents we discussed before. In addition, the
rules of abuse of dominance will also show no sijophange due to the existence of groupings.
The assessment and determination of abuse of mddwmtnance, as discussed before, will
continue to apply to each entity in the group pextive of the group status. As an example, the

Swiss and Ethiopian Competition Laws have adogtedapproach.

In sum, SEA propounds individual liability than gm liability. This approach makes no
difference on the rules of anticompetitive agreetmaamd abuse of dominance vis-a-vis CGs.
Unless by way of “piercing or lifting the group porate veil; which we noted in chapter two,
there will be no leak out of liability for the rest members of the group. i.e., the liability foet
infringement of Competition Law will remain the jpptem of a company that directly violated

the law save circumstances that requires the pigi the corporate group veil.

Conversely, the choice of SEUA brings different reoe particularly in relation to
anticompetitive agreement. In this regard, the gwamf EU shows that the doctrine of single
economic unit is very crucial to determine whetaerundertaking has violated Art 101 of TFEU

as there can be no illegal cooperation between aarmap when these companies are found to be

224 3. MATTHEW SCHMITTEN, as cited above at note 199115.
225 |
Ibid.
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part of the same economic entity. This is clearly stated by the ECC in the 1Jssdleds case:

"It is true that article 81 is not concerned withragments between undertakings belonging to
the same group of companies, and having the stEdtymrent company and subsidiary, if the
undertakings form an economic unit within which thebsidiary has no real freedom to
determine its course of action on the market:"."In addition, ECJ specifically noted that “...
for the purpose of anticompetitive agreement uriderlaw (Art 101 of TFEU), a single firm

cannot agree with itself?®

Therefore, as far as anticompetitive agreementscarneerned, by SEUA, the cooperation,
integration and/or any form of relation between¢bepanies in the CGs is not illegal. As noted
above, the rules of anticompetitive agreements catmen one or more member of the group
involved in such agreements with companies outidegroup.

However, with respect to abuse of market dominaB&d)A dictates that the acts of abuse of
dominance by one of the entities would be attribletato other$?® Meaning, as far as the

liability grounds we discussed before ascertairthd, infringement of the rules of abuse of
dominance will entail co-responsibility to the gpourhis is because; the SEUA is a general
approach which applies for all aspects of Commetitiaw with reference to CGs. And as such,
the co-responsibility of CGs for the violation dfet rules of abuse of dominance is not an

exception.

226 jJones Alison, and Brenda Sufrin, as cited abovet 202, p. 137.

21 ECC decision of 16 January 1991, 1Vv32.732, lJssetale and others, Para, 23ttp:/eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:19%8:0032:0046:EN:PDFaccessed on 23.04.12

228 The court noted that, in Competition Law, the téumdertaking’ must be understood as designatingamomic
unit for the purpose of the subject-matter of theeament in question, even if in law that econouamiit consists of
several persons, natural or legal. See ECJ’s @ecisiShell International Chemical Company v Conwsiais, (Case
T-11/89, ECJ, ECR 1I-757, 1992), Para 311 and \#hwope BV v Commission, (Case C-73/95 P, ECJ, ECR |
5457, 1996), Para50. Similarly see Monsanto C8pvay-Rite Service Corp., 465 U.S. 752, 760 (198d)ing that
unilateral by a single firm acting independently“rot proscribed” by § 1); Judd E. Stone & Joshuagiit,
Antitrust Formalism is Dead! Long Live Antitrust froalism! Some Implications of American Needle v..INE010
CATO SUP. CT. REV. 369, 373 (2010). Stone and Wrigb further and suggest that “under this anticgiate
formalistic conception of Section 1, a single fioould as easily constitute a cartel as multiplengir See also J.
MATTHEW SCHMITTEN, as cited above at note 199, 6. 9

229 |n the European Competition Law there is anottlenj called collective dominance. This collectizenthance

is to be exercised by a group of legally independiems but with common marketing policy. Howevérdoesn’t
apply to CGs because, for the purpose of “collectieminance, it requires the existence of legatigpendent and
autonomous firms, economically linked and formimmgnenon market policy in the relevant market. SeelARldhtia
G.R,, as cited above at note 137, p. 16-17; JstEiikl, as cited above at note 135, p.4. see alSd'€decision in
Hoffmann-La Roche v. Commission.(Case 85/76, EEXJR 461, 1979), Para 21.
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To sum up, though the selection of one of the tpar@aches remained a policy matter to be left
for every state; as Phillip Blumberg noted, the 36U of more of an economic approach and

appropriate expression of contemporary CGs vissseampetition Law.

As a result, this study also argues that, SEU/Aetsel way to serve the very interest and purpose
of Competition Law than the SEA. This is becausapmg others, SEUA clearly reflects the
contemporary realities of CGs and compared to SEAs a modern approach which is
increasingly becoming acceptable in majority of @efition Law jurisdictions including in the

EU and US administrative and judicial practices.
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CHAPTER FOUR

CORPORATE GROUPS AND ANTICOMPETITIVE AGREEMENTS: ALYSIS OF
THE LEGAL AND PRACTICAL ISSUES IN ETHIOPIA
4.1GENERAL OVERVIEW OF ETHIOPIAN COMPETITION POLICY AN LAW:
PROCLAMATION NO. 685/2010 IN FOCUS
411 MAJOR POLICY REASONS/RATIONALE AND HISTORICAL
DEVELOPMENTS OF ETHIOPIAN COMPETITION POLICY AND LW

History tells that the Ethiopian economic policydamarket landscape has been changed since
the advent of democratic government in 18¥IThe EPDRF government, by overthrowing the
communistDerg regime, shifted the path of the country’s economadicy from command
economy to market econory: This revolutionary shift is accompanied by struatadjustment
programs of stabilization, liberalization and ptigation, primarily focusing on deregulating the
markets and re-instating private actors into thedeno economic sectét? This economic
reform process, as part of key industrial develapns¢rategies, also recognizes the importance
of market competition, the need to regulate mairketise of market failures, and the design and

implementation of policies that can enhance aniiitite private sector competitiveness.

In addition to such policy interest and reasonsresged in the industrial development strategy
document, the obligation owed by Ethiopia to thenown market for east and southern Africa,
(COMESA) has certainly triggered the enactment red first trade practice and consumer
protection Proclamation no.329 in 2003 which lattes replaced by Proclamation no. 685/2010

(herein after, the Proclamation or 685/20%0).The European Competiton Law and

230 Kibre Moges,_Policy-induced Barriers to Competitim Ethiopia (2008), CUTS International, Jaipur, India,
Printed by: Jaipur Printers P. Ltd., Jaipur, p. 1-4

231 |bid.

%32 Ethiopia’s adjustment policies continued for mtiran four years, under a Structural Adjustment IFpdil993-
1996) and Enhanced Structural Adjustment Facilli§96-1999). See Fikremarkos Merso, Imeru TamiraeXu,
and et al, as cited above at note 149, p.50.

23 The Federal Democratic Republic of Ethiopia IndasDevelopment Strategy document, 2002, p. 1-24.

%34 The Trade Practice and Consumer Protection Pratlamof Ethiopia, No. 685/201, Federal Negarit Gz
Addis Ababa, No. 49, August, 2010. Membership i @ommon Market entails, inter alia, the enactmant
domestic antitrust legislation or the applicatidntlte regional Treaty rules to domestic competitinatters. See
COMESA COMPETITION REGULATIONS, December 2004, Art
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jurisprudence was the main material source of tteel@mation and remarkably influenced its
legal provision$>°

As indicated by the preamble of the Proclamatiba,major rationale for Ethiopian Competition

is;

- To ensure that commercial activities are in acaoecdawith free market economy,

- To build system for competitive market,

- To protect the business community and consumer famticompetitive practice and
unfair trade practices,

- To prevent the proliferation of unsafe good andises,

- To ensure that consumers get goods or service ejtlay paid, and

- To determine the power and function of an orgapaesible for the implementation of
the law.

The rationale expressed, however, is criticizedafoiumber of reasons. For example, it uses the
overboard terminology “trade practice” than the encfear words of “competition” or unfair
competition”; direct reference to ‘competition” teconomic efficiency” is absent unlike in the
previous Proclamation; it shows more inclinatiorcemsumers’ interest, and contains unrelated
matters like “to determine the power and functidnao organ...” which should not be the
rationale of any purported Competition L&t.

%5 There is comparable similarity with the EU’s Cortigien Law, for example, in use of terminologiekdi“abuse

of dominance” than “anti-monopoly” which is prevatén US antitrust law. See Sherman Antitrust Ad,U.S.C.

8§ 1-7, available attp://www.law.cornell.edu/usCode/text/15/chaptermtcessed on 17, 01, 2014. There is also
virtual similarity on the rules and legal elemedtfining “anticompetitive agreement” and “abusedofminance”,

as can be seen from Art 5-14 of 685/2010 and Arta8fl 82 of EC treaty. See Hailegabriel G. Feyissa,
“EUROPEAN INFLUENCE ON ETHIOPIAN ANTITRUST REGIMEA Comparative and Functional Analysis of
Some Problems”, MIZAN LAW REVIEW/ol. 3 2009, No.2, p. 272-274, and 276.

%% The Proclamation 685/2010 is invariably criticiZed different legal and economic scholars as todifects it
embodied particularly of its failure to mention temmic efficiency” or market competition as its ookedivine
reasons. Above all, the law presented itself aktedcof disarrayed objectives that can only beld#arough
different specialized laws. See Fikremarkos Mefsweru Tamirat Yigezu, and et al, as cited aboveate 149,
p.60; Kibre Moges, as cited above at note 228,.pt6Solomon Abay, Competition Law and Consumeté&ution

(2), the Legal and Institutional Framework on Cotitma and Consumer Protection in Ethiopi#2010, class
lecture note, school of graduate, Addis Ababa Uity LLM program) (unpublished), p.9.
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4.1.2 MAJOR OBJECTIVES AND SCOPE OF ETHIOPIAN COMPETITION
LAW AND POLICY

Apart from the grand and general objective of Caiitipa Law we saw under the previous
chapter, it is natural to have contextual consitl@mnaof various socio-economic and political set
up of every state in their respective competitiegimes. Accordingly, as per Art 3 of the
Proclamation, the main objectives of the currerftigtian Competition Law are; protecting
consumers rights and benefits, ensuring the seitaisk of the supply of goods and services to
human health and safety and installing a systerfolldw up are the main objective of the
Proclamation. In addition, ensuring that manufaasirimporters, service dispensers and persons
engaged in commercial activities in general carnytbeir activities in a responsible way,
preventing and eliminating trade practices that agen the interests and goodwill of
businesspersons, and accelerating economic devetdpare also stated as the objectives of the

Proclamation.

In the light of the conceptual frameworks discussethe previous chapter, the Proclamation
again is subject to criticism for some problems.r Fexample, similar with previous
Proclamation, the objective of 685/2010 is not midan pure competition issues and it thus
ventures in to divergent issues that should onpeap at policy level, contain arguably unrelated
issues of “protecting good will of business persagain failed to state economic efficiency as
its main objectives, and above all it is much mooacerned with the interest and rights of
consumers which is the ultimate goal of the law eapressed under Art 3(1) of the
Proclamatiorf>’ Concerning this; data collected through interviewealed that the Ethiopian

Trade Practice and Consumer Protection Authorityeialing with issues such as environmental

%7 The repeated absence of any direct reference dontenic efficiency” and “market competition” in ot
statements of rationale and objective of the Proatéon is devastating in the condition that the liswhighly

influenced by EU’s competition regime and it wasatly provided in the preamble of COMESA’s compeit
regulation. See COMESA competition regulation prekemvhich reads “recognizing that anti-competitpractices
may constitute an obstacle to the achievement afi@uic growth, trade liberalization and economificefncy in

the COMESA member States. However, we can infacieffcy goals from other statements like the refeeeto

‘establish a system that is conducive for the proomoof competitive market’ in the preamble (as iiadt

recognition of promoting market competition as dmeotive) and also from the legal fact that efficig set as a
ground for exception of anticompetitive practiceS€e also Fikremarkos Merso, Imeru Tamirat Yigend, et al, as
cited above at note 149, p.62, 66; Kibre Moges;itesl above at note 228, p. 16 and Dr. Solomon Abaycited
above at note 114, p.9.
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issues though in coordinated way with the respdmsitgan®®® However, this researcher of this

study feels that the co-existence of such multgrand objectives would be very hard and
cumbersome for the effective and efficient impletagon of the Proclamation. In addition,
given the present infant stage of the Authorityalhrespects, it is preferable to have focused

objectives which are mainly of competition issussugh this may be arguabt®.

With respect to the scope of 685/2010, in pringigteapplies to all persons conducting
commercial activities within the territory of Etlpia (Art 4(1)) and even thematically extends to
those commercial activities conducted outside Kihidf they have effect in the Ethiopian
territory (Art 3(2)), the so-called effect doctrinén other words, the principle, among others, is
telling us that irrespective of the fact that thesibess is conducted by public or private

enterprise it will apply invariabl§/*°

Yet, as usual, the principle is not without exceptand thus Art 4(3) of the Proclamation which
states that the sovereign act of the state (exaupliblic enterprises); basic utilities; basic good
and services subject to the decision of the Cowfd\linisters to regulate price; and collective
agreements applying to employer and employee oelstiips are not within the ambit of the
Proclamation. In this regard, in view of the corto@pland mark we saw, it would be proper to
say these sectors and economic activities are exennather than provided with exception as to

be seen later on.

This study appreciates the generality of the Proatéon for all persons including public

enterprises and by this; the Proclamation is clyd&ar as to its position on the general Vs

special application issue we discussed in chahtepf*!

238 An interview conducted with the Director Generdl Ethiopian Trade Practice and Consumer protection
Authority, Mr. Merkebu Zeleke and some of the leggberts of the Authority, on November 5, 2013.

239 pid. It is very important to note here that trewndraft Proclamation also has nothing to changthisnaspect.

240 This overriding scope of application even goesny Sectoral laws or regulations and other lawschtzre
inconsistent with the Proclamation, as per Art §885/2010.

%1 5ome legal experts however argue that exemptiagahge of sectors and activities from the appboadf the
law would significantly curtail its application. &d-ikremarkos Merso, Imeru Tamirat Yigezu, andletsa cited
above at note 149, p. 67-68.
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4.1.3 ENFORCEMENT MECHANISMS OF ETHIOPIAN COMPETITION
POLICY AND LAW

Concerning the enforcement mechanism of Ethiopisamgetition Law, like any other
competition regimes, the Proclamation provide fatitutions and procedures with the view to
ensure effective and efficient implementation & taw. Part four of 685/2010 (Arts 31-40) deal
with, among others, the establishment, independerganization, power and functions of the
institutions entrusted with the implementation loé taw. In this regard 685/2010 is more robust
enough than 329/2003 in clearly establishing aorarnoué* institution called, the Ethiopian
Trade Practice and Consumer Protection Authorigy€tafter the Authority) and in demarcating
the investigative and adjudicatory powers and fionst between the Authority and the Ministry
of Trade (here in after, MoT). This tells that, thethority is not one of the departments of MoT
as it used to be. In addition, the investigativev@ois given to MoT while the adjudicatory
power is reserved for the Authority than conferrimgth on the Authority as envisaged under
329/2003* The Authority is organized in and away that it lebhave a Director General (here
after, DG) and the necessary judges and staff poiwhe DG.

At this juncture, two point are worthy of brief dission. Firstly, Even if 685/2010 is applauded
for creating a legally autonomous and enforcingitunson, the real independence status of the
Authority is on fire. As the legal rules of 685/ZD%peak, among others, it is the minister of
MoT that nominates the DG; it is the Prime Ministdro will appoint the DG and the judges.
The judges are supervised by the DG, and, quiteziagigt the Authority is accountable to the
MoT that is empowered with investigation and ingtiin of cases before the Authorify.
Therefore, given such paradoxes, it is not diftictd guess how independence of the Authority

is on fire.

Secondly, it seems that the Authority is standimgléfiance of the majestic power of courts

thanks to the adjudicatory empowerment of the lawact there are arguments in favour of such

242 When we say autonomy in its fuller term, it inahsdstructural/institutional, operational and bueget
components where by the institution is free frony amdue interference, save check and balancingugro
accountability system, of any institution whetheisigovernment or private in any manner and intvgloaever. See
Fikremarkos Merso, Imeru Tamirat Yigezu, and etdalp. 28-29.

243 Among the powers of the Commission listed in tliecRimation are; investigating complaints by agggie
parties (15/1/a), compel witnesses to testify atrings (b), and give decisions on complaints (g328/2003.

444 Same opinion is expressed by Dr. Solomon, se&&lomon Abay, as cited at note 196, p.40-44, antesof the
legal experts interviewed to this research.
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empowerment by different legal experts owing to,oam others, the special nature of
competition cases which require expert knowledge #re time consuming nature of court
decisions if the Authority were to take cases befardinary courts. The DG of the Authority,

Ato Merkebu (here after simply, DG) opined that fhghority has already established one civil
bench and is now considering instituting appellsiteunal to prevent the going on appeal of
cases to the Federal High Court. He said, sincentitere of the cases requires experts,
particularly of economists; the Authority is detémed to strength both first instance and
appellate adjudicatory power over competition cassbler than sending them to ordinary

courts®*®

In fact, in the international practice, competiteunthorities are usually confined to tasks such as
studying trends of market competition, investiggtiomeaches of the law and prosecuting cases of
breaches, while either a separate quasi-judiciglamr either within the Authority or an
independent one, or a specialized or ordinary bentttin the judiciary is entrusted with the task
of adjudicating competition cas&¥. Nevertheless, this study, given the questionable
autonomous status of the Authority, and of the jpeihelence of its judges owing to their being
under the order of the DG, it is appropriate to spgon for ordinary courts but with special
benches. Moreover, for the sake of preventing r@anditess and also to preserve the principle of
natural justicerfemo judex in re sgathis study strongly recommends the treatmernthefcases

by ordinary courts but with specialized benchesadidition, it seem an outdated argument to
raise time factor as a reason not to go to ordimanyrts since now-a-days particularly at the
Federal High Court level we have specialized andR Bienches with fast track and summary

procedure$?’

245 The Authority is also very much interested in esving its own decision which is completely oppo$gucthis
writer for the reason that it challenges the eshbHt judicial system of reviewing decisions. Imli&idn, according
to the DG of the Authority, the recent draft Pracéion gives criminal prosecution power for the Wartty which
may, again, blur the required of quality and staddiaes between the civil and criminal investigatiprocess.

246 Fikremarkos Merso, Imeru Tamirat Yigezu, and etaal cited above at note 149, p. 82-83. In thigstit is
expressed that the World Bank-OECD Model law recemtis a “self-contained” separate judicial system fo
competition cases, while the UNCTAD Model recomneetidht the competition Authority should have theveoto
impose or at least recommend sanctions. The Irttenr@ Competition Network (ICN), on the other harhs
favored “structures of decision-making in which theestigative and adjudicative processes aretistiseparated”
over “systems in which the exercise of these fumgtiis conflated” on the basis of their potentiapss muster at
judicial review and the risk of constitutional clealge.

%7 The researcher personally observed the existeihsech kinds of benches for cases like negotiaié&riments
and also expressed by the only appointed judgéayihu Zeleke when they replied to the interviewesjions of
this research.

78



4.2ANTICOMPETITIVE ACTS UNDER THE ETHIOPIAN COMPETITI® LAW:
ANTICOMPETITIVE AGREEMENTS

Art 2(18) of 685/2010 has made an attempt to defwtmat anticompetitive acts are. The
provision defines them as “those acts that limg tompetitive capacity of a business person”.
However, in the light of the conceptual framework saw in the previous chapter, the definition
is defective, at least for two basic reasons. lgirgt wrongly connote that anticompetitive are
viewed only from the angle of competitors or buss;person. Secondly, the listed acts that limit
the competitive capacity of business persons asenaggefective for two reasons. Firstly, the
listed anticompetitive acts are unnecessary andonlly serve confusion while it would have
been better and possible to represent them by s$h@l wcategories of anticompetitive acts.
Secondly, it seems the law is telling us that ttts @anumerated there are different from the four
categories of anticompetitive practices while tlaeg in fact acts emanating from the latter in

one way or anothéf®

However, despite such confusion in Art 2 (18), Havb of the Proclamation affirms that abuse
of dominant position, anticompetitive agreementaficampetitive merger, acquisition or
takeover, and unfair trade practices are the matic@mpetitive practices recognized in the

proclamatiorf*°

%48 For example, in most cases predatory pricing isGtrof exclusionary abuse of dominance, refusaiaply is
exclusionary, exploitive or discriminatory abuse ddminant position, and tie-in sales are exploitalmuse of
dominant position. See World Bank and OECD, aslaitgove at note 113, p. 72-75; Max Hufman, as cteale at
note 113, p.10; Art 82 of EU’s competition act; Red BJ and MacCulloch, as cited above at note11.884-97)
249n this regard it is worth to mention here tha tegal provisions for merger or takeovers andic@ragreement
were not a part of the earlier proclamation, 3208ee Fikremarkos Merso, Imeru Tamirat Yigezul eal, as
cited above at note 149, p. 69, 72-75.
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4.2.1 ANTICOMPETITIVE AGREEMENTS
4.2.1.1HORIZONTAL AND VERTICAL AGREEMENTS

The rules specifically dealing with anticompetitimgreements under the current Competition
Law extends from Art 11 to 14. Art 11 says “Agreerner concerted practice or a decision by
an association is prohibited if it has the objecefiect of preventing, restricting or distorting
competition”. From this, we can infer at least ththings. Firstly, three things are prohibited:
agreement (irrespective of its form, Art 12 (1pncerted practice (Art 12 (2) which was absent
in the earlier Proclamation) and decision by amoeiasion®® Secondly, unlike the earlier
Proclamation, this provision is very clear on teeue of rule of reason Vs per se prohibition
approaches. As a principle, it seems that all sufresgreements, concerted practices or decision
of associations are subject of rule of reason amtroAnd thirdly, the agreements, concerted
practices and the decision of associations can loalgrohibited when they have the object/the
intent/, and or effect of preventing, restricting distorting competition and this is within the
conventional tenet of Competition Law.

Continuing our discussion, it is important to havelose look at the definition of agreement/s
and concerted practices under Art 12 of the Proatenm. Agreements are defined as any kind of
“mutual understanding between business personsbwiract irrespective of its form (be it oral
or written) and even irrespective of its legal enéability (whether it is enforceable before court
of law is immaterial). This kind of definition isirually similar with definitions of most
jurisdictions particularly of the European Competit Law, as noted under chapter three.

According to Art 13, this agreement/s can be eitimizontal or vertical. In addition, it is also

#OThis is in similar state of legal stand with COMESAompetition regulation Art 16 which says “thdldeving

shall be prohibited as incompatible with the Comnherket: all agreements between undertakings, ey
associations of undertakings and concerted practidéch: (a) may affect trade between Member Stated (b)
have as their object or effect the prevention riagin or distortion of competition within the Conon Market”. In
addition the provision is also similar with its Bpean counterpart. The text of Art.101 of TFEU (&X(1) of the
EC) reads: The following shall be prohibited asoimpatible with the common market: all agreementsveen
undertakings, decisions by associations of undergakand concerted practices which may affect tiaeteveen
Member States and which have as their object ectthe prevention, restriction or distortion ofrguetition within
the common market, and in particular those whieh:djrectly or indirectly fix purchase or sellingiqges or any
other trading conditions; (b) limit or control praetion, markets, technical development, or investime) share
markets or sources of supply; (d) apply dissimidanditions to equivalent transactions with otheding parties,
thereby placing them at a competitive disadvantéglemake the conclusion of contracts subject teepiance by
the other parties of supplementary obligations Whizy their nature or according to commercial usdgee no
connection with the subject of such contracts
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very important to appreciate the recognition of ticat agreements under the current

Proclamation after a long journey of scholars’icistn of previous absence.

Hence, per Art 13 (1), though a definition is aliséhose horizontal agreements that are
regarded as naked restraints, or hard core agrégmare subject to the rule of per se
prohibition. Meaning, agreements with the intenjgobor effect of directly or indirectly fixing
prices; collusive tendering; allocating customersinarketing territories or production or sale by
guota, are per se prohibited horizontal agreemé&fesy interestingly, this per se prohibition is
also extended to those vertical agreements whigk tge object or effect of setting minimum

retail price, as per Art 12 (2).

But, one may ask here; what if the agreement isesged neither in written nor in oral form and
it is manifested through coordinated acts of indlisl firms? The possible answer under Art 12
(2) is it will definitely fall in to the categoryfaconcerted practices. As can be read from the
provision, concerted practices are any act/s ofiness person that presents a unified or
cooperative kind of activities within the businessvironment that are meant for substituting

individual acts.
4.2.1.2EXCEPTIONS FOR ANTICOMPETITIVE AGREEMENTS

The Proclamation, in line with its principle of eubf reason approach, as depicted under Art 11,
provided for exceptions for both anticompetitivaesments. By these exceptions the law has
recognized the general jurisprudential fact that albsorts of agreements are detrimental and
thus, there are pro-competitive acts which are hvgetieeming. In addition, the law also showed
its use of cost plus benefits approach in dealiiiy @nticompetitive agreements and thereby

provided outweighing benefits as a defense forcantpetitive agreements.

Thus, Art 14 states that any businessperson acafsagticompetitive agreements may relieve
him of such allegation by showing that the pro-cefitive gain of the anticompetitive
agreements outweighs their costs. i.e., the beméfithe anticompetitive agreements much
greater than the injury they may bring to the cotibqes, consumers or to the general public.
Such outweighing benefit can be expressed, amohgrstin terms of technological and
efficiency advantage (for example, this is the caken, as noted before in chapter three, the

agreement in question improves method of produstidistributions, or introduces new product
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that would not be introduced had competition isreghdn addition, when the agreement in

guestion facilitates research and developmerg,usually regarded as an exception to the rule).

These pro-competitive restrictions put on compmtitin the proclamation are open ended and
they are similar with the individual exceptions yided under Art 101 (3) of EU’s Competition
Law. In addition, it is very important to note hehat “efficiency” is provided as an exception

for anticompetitive agreements though it is absethe rationale of the Proclamation.

In sum, despite some gaps and probfémthe Proclamation is more or less in harmony with
mainstream of Competition Law concerning the pples, approaches, prohibition and

exceptions of anticompetitive agreements.

4.3ETHIOPIAN CORPORATE GROUPS AND ANTICOMPETITIVE
AGREEMENTS: THE LEGAL AND PRACTICAL ISSUES
4.3.1 THE LEGAL PLACE OF ETHIOPIAN CORPORATE GROUPS IN EH
ETHIOPIAN COMPETITION REGIME

The primary legal problem one may face with respedhe interplay of CGs and the Ethiopian
Competition Law is their legitimacy in the proclaioa. This problem presents a hard task of
finding a legal for the CGs in the ProclamationisTtask, in turn, requires, in its entirety, the
interpretation of legal technical expressions/teengployed by the Proclamation which can
validly provide place for the CGs. As a resultstetudy will examine the technical terms used
by Proclamation in order to check whether ECGsgrized by the Proclamation. The technical
terms which raise the concern for such interpretaith the Proclamation are the term “business

person”, “acting together with others” and “decislwy association”.

Accordingly, as per Art 2 (5) of 685/2010, the tetbhusiness person” in the Proclamation is
used to express any legal or natural person engagifCommercial activities defined by the
Commercial Code and who may be subject to the nflt#se Proclamation. It is comparable and
functionally equal with the EU's and COMESA’s cortipen regulation terminology of

%! Compared to Art 16 of COMESA and Art 81 of EU’'smjoetition Law, Art 11 of the Proclamation, unleaken
to mean for business person, is very unclear ashose association it is talking. The former two yis@ns
precisely say “associations of undertakings”. Idliidn, the Proclamation depicted how the legisiatbody is
reluctant to fully recognize vertical agreementdnly providing single provision for it which onhalks about
setting of minimum retail price while there are mto state about.
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‘undertaking/s”. Thus, the first hard task in findiplace for CGs in the Proclamation is to
understand how this “business person” is envisagki is because; as we saw in chapter two
and three, since specialized law on CGs is absemioist jurisdictions, it is the interpretation of
the word “undertaking” that determines the plac&€&fs in Competition Law particularly in the

EU’s competition regime.

Accordingly, the definition of Art 2(5) directs s the recognized legal or natural person under
the Commercial Code of Ethiopia. But, the quesisprtan we stretch this provision to CGs in a
way that consider them as “single economic entitgamnomic unit?

As indicated in chapter two and three of this stullg term “undertaking” is interpreted to mean
“an economic unit” irrespective of the existence lefally separated entities in the unit.
However, though EU’s competition regime is the majource of the Proclamation, it seems that
the term ‘businessperson’ cannot be interpretesinmiar manner with EU’s comparable term of
“undertaking”. This is because; the DG on whom thiemate interpreting power of the
Authority is vested, expressed that existing CGsh# peculiar place in the Proclamation. He
said that, the rules of the Proclamation includihg interpretation of ‘businessperson” is
envisaged for legally separated entities but npefuities in group fashiorf>? Supporting this
line of interpretation, the judge of Federal Highu@x Lideta Commercial and BPR bench said,
“since CGs are not recognized within our laws treane be no stretched interpretation of existing
legal provision that are meant for single corporaiéty”?>*, He also added that if, for example,
they initiated cases by their group name or be sagduch, amendment of pleading will be
ordered so as to have specific legal person.

So, though this line of interpretation is validtie current Ethiopian legal system, this researcher
sees nothing wrong in interpreting the term for CQ#is is because; given the fact that these
CGs are acting as single entity with nominal separait may not be plausible to stick to SEA.
In addition, such continued singular interpretatmuld provide ample opportunity to escape
from corporate liability under the guise of limitédbility which will effectively crush corporate

law justice.

%2 He further said, meaning, so long as an entity fa#led the requirement of TIN No, capital, adds and
capacity to engage in commercial activity, it vgilibject to the rules of the Proclamation.

%3 Interview with Mr. Sintaye Zeleke, judge, Fedekigh Court, Lideta BPR and Commercial Bench, August
2013.

83



The second and the final attempt to find a placeCi@s in the Proclamation is the terms used in
Art 5, 6, 11, and 13 (1(a)) of the ProclamationeTérms are, “acting together with others” and
‘decision by an association”. The former term igdisn relation to abuse of dominance.
Incidentally, it is worth to see that Art 17 of C®8A uses the term “interconnected
companies” instead of “acting together with otherbi addition, Art 17(2) of the same
instrument clearly defined interconnected compaag$any two companies shall be treated as
interconnected companies if one of them is a sidogidr associate of the other, or both of them
are subsidiaries of the same parent company”. Eurtbre, it has high accuracy in saying
“associations of undertakings”, as per Art 16 thlae imprecise expression of “decision by
association”, as under Art 11 and 13 (1(a)) of &tilan Proclamation. In relation to CGs, Art 19
(2) of COMESA states; “... this paragraph shall noplg where undertakings are dealing with
each other in the context of a common entity wimetieey are under common control or where
they are otherwise not able to act independentlgamh other”. So, similar with the stance of
ECC and ECJ, COMESA recognizes CGs and made itatrgkear that they are treated as
“single economic unit”.

Coming to our law, however, despite its being iefloed by the two regimes and even for
stronger reason came to life as a result of thegalbbn owed to COMESA, it remained
defective and vague in these terms. This reseanam#erstands the two terms as functionally
equivalent with COMESA'’s terms we saw and as shely should have convey similar massage
in their interpretation. Nonetheless, Even if oalees this line of thinking, the strict adherence of
the Authority to the traditional corporate law tkimy do not allow otherwise. So, it is simply
interpreted as legally separated business persoirggao hold market dominance or acting
together to abuse their market dominant positiéin addition, though the expression “decision
by association” can rightly be assumed in statdeghlly separated business persons, the
Proclamation remained silent on CGs. Meaning, enlBOMESA rules, the Proclamation
doesn’t outlaw anticompetitive agreements for @@spective of the fact that they for a single

economic unit.

%4 This interpretation is similar with the Europeagal practice of “collective dominance” which haghing to do
with CGs. See the office of fair trade act, asccabove at note 134, p. 16-17.
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In a nutshell, ECGs do not have a legal place ak lagal personality (group personality) in the
current Proclamation. This is even worse than Ketchy recognition given by the Code to the
company groupings as discussed in chapter twoiokthdy.

4.3.2 REGULATORY ISSUES AND OVERRIDING POSITIONS

It is already discussed that ECGs while they lad&gaate rules under the Code, they are totally
unknown by their group personality within the Cotipen Law of Ethiopia. So, it is true that

this absence will definitely raises concerns athdw these CGs should be regulated for the
purpose of the Proclamation. i.e., it is likelytttizese CGs may involve in some acts that may
violate the Proclamation. In such event, this stisdypterested to examine how these CGs might

be treated given the fact that they are relateédrims of control, ownership and management.

Accordingly, in the line with the international ptee on the two regulatory choices we
discussed before, the regulatory choices availabtée Authority are either the separate entity
(SEA) or the single economic unit/enterprise apphogSEUA). Coincided with this regulatory
issue, it may not be unwarranted conclusion that Aluthority has opted for SEA. This is
because; as we discussed, the DG made it cleathiatuthority is considering entities in the
existing CGs as separate entities despite theupgstatus. However, this, again, doesn’t mean

that the issue is very easy as such.

Consequently, this researcher has conducted ieterwiith seven legal experts of the Authority
to assess their position concerning the approprigelatory approach to be followed by the
Authority >°

Accordingly, among seven of them, four of them siylg argued for SEA by saying that CGs are
not recognized by the Proclamation while the reinginthree experts argued against this
position and opted for SEUA. The latter categorgadied that in as much as these CGs are
intertwined through control and ownership causing loss of their corporate autonomy, they

%% The interviewees are: Mr. Tewodros Samuel, Yonhsb&, Getined Ashenafi (head of the legal deparmen
YebegaEshet Akililu, Alembank Yimer, Sulayman Hussend Sibihat Kefiyalew. The interview was conewicbn
September 20, 2013. This interview is conductedte reason that the Ethiopian Competition Law basowed
many legal terms from its European counterpart.sAsh, there is assumed similarity in the meaningheke
technical legal terms. In addition, the issue ajutatory choices is not specifically and clearlytled in the
European Competition Law and it is the ECC and HEf@d are vested with the interpretation and apfiicaof the
law. Thus, the word “undertaking” is interpretedarway that CGs are regulated on group basis uthéeEU’s
jurisprudence. As such, this study feels that tmetionally equal term of “businessperson” in owngetition Law

in similar way calls for “interpretational” issues.
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must be considered as SEU. In addition, as statéatdy the judge of Federal High Court, Mr.
Sitayehu, also rejected the idea of consideringiths one unless the doctrine of piercing veil
dictates so. In other words, due to absence ofgretton for CGs in our laws, he supported the
SEA for the regulation of ECGs. In this regard,fBssor Tilahun Teshome also stressed that it is
not appropriate to stretch laws or provisions mdantsingle corporate entity for present CGs

though the law is obviously defective concerningjithegulatior?>®

In general, despite such variety of expert pos#ionseems that SEA is the overriding position
of the Ethiopian legal system in general and théh@uity in particular concerning the regulation
of ECGs.

Coincided with this prime position of the Authotityghe issue of whether the rules of
anticompetitive agreements apply on ECGs is resolVais is in a sense that, since SEA opted
as a regulatory approach toward ECGs, the ruleté@mpetitive agreements will not be barred
from applications on ECGs as in the case of SEUs.aA example to this approach, the DG
expressed that, recently Derba Cement factory idemeble for the Authority’s corrective

measure for its infringement of the Proclamationotigh its advertisement and it is not

MIDROC, as a group, which was made liable for suiokation.

4.3.3 LEGAL AND PRACTICAL ISSUES VIS-A-VIS ANTICOMPETITI\E
AGREEMENTS

The legal landscape of the competition regime, @ed) dictates SEA for the regulation of
ECGs. As a result, it is the very interest of thiady to examine and evaluate the practical
situation of the rules of anticompetitive agreememnis-a-vis ECGs. Herein below, it will

discuss, examine and evaluate the existing ECGakigg EFFORT and MIDROC CGs as an

example against the legal elements of anticompetagreements in the Proclamation.

Accordingly, the first issue is whether there is ‘@greement” between the companies

constituting existing ECGs within the meaning of A2 of the Proclamation.

Just to remind, according to Art 12 of the Proclaom mutual understandings, written or oral

contracts and even operational procedures can lidt eddence for existence of agreement

%8 |nterview with Tilahun Teshome, (professor), atisdAbaba University, School of law, December 2.2
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between legally separated businesspersons. Pursoatitis rule, this study has surveyed
EFFORT and MIDROC CGs to examine whether they ttdn this definition of agreement.

Table4.1:List of EFFORT and MIDROC Member Companies

EFFORT>’ | Up to 2008, EFFORT owned 12 companies: Mesebo BgjltMaterials (Mesebo
Cement), Ezana Mining Almeda Textiles & GarmentiAddis Pharmaceuticals,
Mesfin Industrial Engineering, Trans Ethiopia, SaB#mnes, Sheba Tannery,
Hiwot Agricultural Mechanization, Sur ConstructiocBuna Trading and Express
Transit Services. On 1 April 2009 EFFORT incorpedatthe Dejenna
Endowment, a similar umbrella grouping of much demadcale companies, also
established to promote economic development inaligAs a result, EFFOR[T
took over a further 11 relatively small companidsch the other endowment had
established in Tigray in the early 2000s, namelybedyelle Livestock
Development, Alage Forest Development & Utilisati@ubsequently divested)
Bruh Tesfa Plastic Products, Dimma Beekeeping anshelj Processing
(subsequently divested), National Geo-textile Tetbgies (also Wukro Gabion
Factory), Plant Tissue Culture Laboratory (subsetiyedonated to Mekelle
Institute of Technology), Maichew Particleboard teag, Romanat Flexible
Packaging, Golgol Raya Agro Processing (subsequetdhated to the zone
administration), Selam Flowers (subsequently daast Abergelle Export
Slaughterhouse Factory (subsequently integratech wibergelle Llivestock

Development)

MIDROC™® | To cite some of the companies, Addis InternaticBatering PLC, Ethio Agri
CEFT PLC, Ethio-Leather Industry (ELICO, Kebire Emtrise, Lame Dairy PLG
Unlimited Packaging PLC, MAMCO Paper Products PB@r Soap & Detergen
Industries PLC, MIDROC Ethiopia Construction PLC]JINROC Energy House
Electro-Mechanical Services PLC, Sheraton Addiga@shed in 1998; is a

—+

%7 see Sarah Vaughan and Mesfin Gebremichael, as alieve at note 75, and p.38-39. In addition, d$se a
EFFORT corporate profile”, The Endowment Fund f@ Rehabilitation of Tigray, 2008.

%8 5ee John Sutton and Nebil Kellow, as cited abaveote 73, p. 50-52. See also TIRET the MIDROC @itd
group corporate magazine, as cited above at note 92
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member of Starwood Hotels & Resorts Worldwide In)OHA Soft Drinks
Industry S.C, Pharmacure Pvt. Ltd Co, Mugad Tra®eC, National Mining
Corporation PLC, MIDROC Gold Mine PLC, ELFORA Aghodustries PLC
Wanza Furnishings Industry PLC, Daylight Appliedcfieologies PLC, Modern
Building Industries (MBI) PLC, Huda (residential caoffice buildings), Addis
Gas and Plastics Factory PLC, Trust Protection Rasonnel Services PLC,
Addis Home Depot PLC, Trans Nation Airways (TNA) iRbow Exclusive Caf
Rental and Tour Services PLC, Summit Engineeredtie&aPLC, Blue Nile P.R.
and Craft Paper Bags Manufacturing, United Auto ritenance Services PLC,
Kombolcha Steel Products Industry (KOSPIRINOC (national oil Ethiopia), Salam
Health care plc, Horizon Addis Tyre, Tousa SteelCPlAwassa chip wood factory,
Wanza furnishings industry PLC, Vission Aluminum muagacturing PLC, Nyala

Insurance S.C, Dashin Bank S.C, Bebeka coffeecgsateen’s supermarket PLC, Adago
MIDROC trading PLC, Lame diary PLC, and Samaraitrg.d

Source: Prepared by the researcher from data e@otdiom EFFORT and MIDROC corporate

profile

The existence of agreement between these companws the umbrella of EFFORT and
MIDROC is very evident from different sources. lexample, the corporate profile of EFFORT
clearly describes the mission, vision and core eslof the companies as one economic unit in
the group?™® Likewise, the corporate magazine of MIDROC companiand repeated
advertisement of MIDROC group through different maechstrument clearly presented the
companies as MIDROC grodf°’ In addition, data collected through interviewealed that let
alone the business community, different governniestitutions like the Ethiopian Chamber of
Commerce and Sectoral Association (ECCSA), Addisabsb Chamber of Commerce and
Sectoral Association (AACCSA), the Ethiopian Custarmd Revenue Authority, and even the
Competition and Consumer Protection Authority ftsake already cognizant of these
groupings>®*Meaning, these institutions are dealing with th€®s through representation

except on legal issues requiring the applicatioBBA.

%9 EFFORT corporate profile magazine, as cited almovete 255, p. 1-2.

20 T|RET the MIDROC Ethiopia group corporate magazasecited above at note 92, p.1-60.

% Interview with Mr. Chelem Setegn, Head of the ladgpartment of ECCSA (also expressed the relaifdhese
CGs and AACCSA), as cited above at note 104, ateshviilew with Mr. Birhanu Sisay, as cited above atienl106.
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Therefore, the existence of agreement within thamimg of Art 12 of the Proclamation between
companies within the EFFORT and MIDROC CGs is mgtiable?®?

The second issue is whether the agreement betwese tompanies is horizontal or vertical

agreement within the meaning of the same provision.

Hence, as we recall from chapter two discussiommstof ECGs, with the exception of few, are
vertically integrated. As stated before, this isetrgiven their conglomerate nature and being

family owned companies.

In relation to EFFORT and MIDROC CGs, instances hofizontal relation among their
companies is not that much visible since most ehthlike any other ECGs, are vertically
integrated or they are just conglomerates. Bufpesthe information from the public relation
(PR) of EFFORT liaison office, Express Transit dmdns-Ethiopia companies are engaging in
almost similar competing transportation servitdsOn this aspect, the EFFORT corporate
profile also clearly shows the services the two panies delivering though their being
competing companies are more of practical than whatcorporate profile espousg. So,
according to Mr. Michael Tesfaye (PR officer of EHRT liaison office), it is possible to say
that Express Transit and Trans-Ethiopia are inZootal relation in a sense that they are

delivering competing services.

Similarly, among the MIDROC companies, for examplE,FORA and Lame dairy are
horizontal companies concerning the production said of pasteurized mif€® In addition, star
soap detergent PLC and MIDROC Energy House Mechtairare also in a horizontal relation

regarding the importation and distribution of efiectwires?*® Furthermore, KOSPI and

%2 Though this study surveyed the two CGs for thepse of discussion, similar conclusion can be niadether
existing CGs given the discussion made in chapter t

263 Mr. Michael Tesfaye, public relation officer of EBRT liaison office, Addis Ababa, Bolle road, MegaG, 3¢
floor, office No. 17.

24 EFFORT corporate profile, as cited above at né& §.16-17, 30.

2% |nformation obtained from companies and registrafile of MoT.

2% |bid. MIDROC ENERGY HOUSE EIECTROMECHANICAL SERVEES PLC/?a0NHE “Bnzhd d¢. +keoms
Attt RS Phtsteh TN +289F hnavepr: STAR SOAP DETERGENT INDUSTRIES P L @9 Het AS AN
AT PTANTER PPCPTFE AavG AG AT 08T @0-&F7 avg1hi 0aav-G §ACE TR aPAHTT HRAT AQoPenf hthrhdh AS
Phtvten TN +A8FTF AGPRE ANT AA 0F PATMPO POINFCNGT TPBSACTINLINLTE 0070, (TALA 0707 RIPC)AS
PIIPEP aPALPPFG APCOT ANTPGRF OBHC NoLhA OB AHAT A60A7T LaPa0Nt O-mATF AQaPenF Ol WG POLPT
O PF Aerep: AT A O3 Satmed: oL AG PhoLhA O AT AQOPRRE 0 150TE aPALEPTG avINISPT Ahavepp:
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TOUSSA are horizontally related factories sincehbehgage in steel production in different

places?®’

With regard to vertical agreement, it must be fdedathat the very rationale of having CGs by
itself, as noted in chapter two, is to secure sugplain. i.e., the investor, particularly in the
Ethiopian family ownership trend, is very keen msalving supply constraints for any of
business venture he/she engages. So, as indigatedapter two of this study, this vertical
integration is also the main feature of ECGs wtiah easily be seen by the case of EFFORT
and MIDROC CGs.

Concerning EFFORT, information obtained from tlaslon office of EFFORT indicates that the
majority of the companies within the group areantfvertically integratetf® This integration is
with the view to secure supply chain and which,oading to W/ro Zewide Kahisay, extends
from the raw material source for manufacture otasarproduct to the point of distribution. In
this regard, the most notable companies are SABAebsional Stone PLC (SDSPLC), Trans-
Ethiopia (TE), Messebo Building Materials ProdusctigMBMP), ALMEDA Textile PLC
(ATPLC), and GUNA Trading House PLC (GTHPLC). As example, the vertical integration

between these companies can be depicted as follow.

(1) SDSPLCSTONES FOR CE,lMEN'ﬂ_E TRANSPORTATpNMBMPLC PRODUCTION OF CEMENT,,

TE TRANSPORTATIQNGTHPLC (final distributing house). In this regardi$ construction PLC

is the main purchaser of this product by whichdt@anplishes its construction projects. For
example ALMEDA's textile factory is built by SUR pstruction PLC®

(2) TE_COTTON TRANSPORTAT&OI\ALTPLC COTTON PROCESSING AND TEXTILE PRODUCTION

GTHPLC (final distributing house).

PIIPEe ) PPFG AHHITE PPCRF Anvspi AteT AA 0F PAFmPe C0I0TANTT THECATFINLINLTE 000, (T 0707
RLIPC)AG LTIPEL arad PTG APCOT Anaven,. See companies and registration files of the canggaMoT.

27 TIRET MIDROC corporate magazine, as cited abovso# 92, p. 29 and 7 respectively.

%8 Interview with the head of finance department, WZewide Kahisay, EFFORT liaison office, Addis Abab
Bolle road, Mega BLG. In addition, the corporatefpje of EFFORT clearly states which companies\adically
integrated. See EFFORT corporate profile magazisejted above at note 255.

%9 5ee EFFORT corporate magazine, id, p. 19.
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Concerning MIDROC CGs, the situation of verticaiegration between the companies is very
rampant and seems virtually all of the companiesvary intricate as such. In fact, MIDROC
companies are unique in this regard since they deehave a well established policy to that
effect. In this regard, the General Managers ofd=tleather Industries Plc. (ELICO) and Nyala
Insurance S.C, at the "I&nnual general manager’s conference of MIDROC eonigs held in
Adama emphasized the importance of buying the mtsdand services of the Group Companies
to ensure synergy of MIDROC companfé®.So, it seems synergy of the companies in the

groups is a matter of corporate policy in the MIDROGS.

The following table shows examples of such vertin&gration among some of the MIDROC

companies.

Table 4.2 Selected MIDROC Companies and their businessuvent

#° TIRET MIDROC corporate magazine, as cited abovsost 92, p.19.
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INDUSTRIES

Source: Prepared by the researcher from data @ot&éiom the Companies Registration file, ICT

department, MoT.

As we can see, vertical integration is manifestedpng others, between ELFORA and Lame
dairy, between ADAGO and ELFORA, KOSPI, PHARMACUR¥BI, and DAYLIGHT, and
STAR soap and detergent PLC with KOSPI, MIDROC tatsion PLC, and MAMCO PLC.

The third issue is whether this vertical or horitzdmelation is anticompetitive agreement within

the legal meaning of the Proclamation.

It is true that once there is agreement betweealllegeparated businesspersons and once this
agreement asserted as either horizontal or vergétation, then it is likely that this situationrca
yield anticompetitive acts. This assertion is veritical in a situation where the contestable

market size of Ethiopia is alleged to be very spedis than 50%"*

Though this study cannot determine whether thetiagi€ CGs, mainly EFFORT and MIDROC,
infringed the rules of anticompetitive agreememtghe Proclamation, it will, however, try to

present some facts and concerns thereon.

Accordingly, recent research on the existing attamicompetitive agreements in Ethiopia, in
general, shows that collusive tendering, bid riggiprice fixing, and hoarding are the most acts
of anticompetitive agreemerft€. Particular to EFFORT companies, there are contiui
allegations that these companies are frequentiudmlto fix retail prices of construction

materials through their vertical integraticifd.In addition, EFFORT companies controlled the

21 Dr. Solomon Abay, as cited above at note 196, p.5.

272 Fikremarkos Merso, Imeru Tamirat Yigezu, and etaal cited above at note 149, p. 56-59; CUTS Cédbntre
Competition, Investment & Economic Regulation, Frdme Bottom Up CUTS, 2007, p. 84; Gasparikova Sonia
and Sengupta Rijit, taking the right stepsmpetition administration in eastern and southfdrica, no. 1/2008, in
Capacity Building on Competition Policy in Seleabuhtries of Eastern and Southern Africa), CUTS @efdr
Competition, Investment & Economic Regulation (CUTSCIER, Department for International Development
(DFID), UK and the Norwegian Agency for Developmamtd Cooperation (NORAD), Norway, p. 4-5. See also
Sarah Vaughan and Mesfin Gebremichael, as citedeafiionote 89, p.29. In addition, the Director Gahalso told

to this research that the practices such as akfudentsinance, price fixing, and bid rigging are tim@st notable
ones.

2’3 The research conducted by African power and pobtiposed that there is a constant allegation athmut
aggressive and unfair competition by EFFORT comgmnabsence of competitive fairness, exclusiveirtgpal

93



import and distribution of fertilizer, and most thle companies engage in exclusive supply and
distribution dealing which can limit competition the domestic markéf? In this aspect, the
exclusive dealings (supply or distribution agreetaehetween Guna Trading House, on the one
hand, and Messebo and Almeda textile Plc, on theroband, is the best exampf@.This
exclusive dealing is also the case of MIDROC congmarior example between SAMARA
trading and ELFORA’® Moreover, given their political affiliation withhe government
particularly of EFFORT, there are also cases wiieeecompetitive fairness of the market is
distorted by the preferential dealing practicehd government’s procurement agency, which is
the largest purchaser in the courfifyFurthermore, in the light of their corporate ppliand
unified economic operation, territorial allocatiemthe main feature of EFFORT and MIDROC
CGs?"®

As a final note to the discussion on anticompetigreements, we stated that Express Transit
and Trans-Ethiopia are horizontally lined companEEFFORT. However, the newly appointed
PR of effort corporate office, just few days beftlne completion of this chapter, said that they
are merged’® Mr. Michael also clearly said that the reasonrferging the two companies is;
since two companies were engaging in similar prodadine, the corporate office has decided

that they should be merged for reason of efficpgovision of transport service.

character and the existence of vertical integratith potential of setting minimum retail price.e&s8arah Vaughan
and Mesfin Gebremichael, id, p.10, 27, 45-47, ahd)bhn Sutton and Nebil Kellow in their researgpressed that
the existence of vertical integration potentialsefting retail price and the exclusive dealingg, dghn Sutton and
Nebil Kellow, as cited above at note 87, p 110 438. Fikremarkos Merso, Imeru Tamirat Yigezu, Seyou
Yohannes, Yoseph Endeshaw and Tilahun Teshome ,Rett@essed the existence of allegation of unfair
competition and the control of supply of essert@hmodities particularly the monopolistic contrblconstruction
materials by the EFFORT companies. They have akled that the private sector and some of the mesntfe
SNNP chamber of commerce bitterly expressed tresemtment with the unfair competition of party leffed
companies. See Fikremarkos Merso, Imeru Tamiraexigand et al, as cited above at note 149, p.5&ibally,
Alemayehu also expressed similar concerns in hisngr See Alemayehu Fentaw, Ethiopian Unfair Cotitipa
%v, Centre for Competition Law and Policy, WorkingpeaCCLP (L) 21, the University of Oxford, p.10-14.

Ibid.
273t js already a public knowledge that Guna tradiogse has exclusive dealing agreement with Alnséutze it is
repeatedly announced and advertised through diffekéedias including the Ethiopian Radio and Tel®rns
broadcasting service organization (ETV). Visit thew.ertagov.com The exclusive dealing between Guna and
Messebo is depicted on the corporate profile of &RF. See the EFFORT corporate magazine, as citeeea?3.
27 SAMARA TRADING is Abdella Hussein Ali Al-Amoudi'sEstablishment, an affiliate Company in Jeddah,
ELFORA’s exclusive representative and agent in Middle East, Africa and Asia, and its subcontracteee
;I;I7RET MIDROC corporate magazine, as cited aboveos 92, p. 45.

Ibid.
278 Information from MoT shows that it is unlikely find two companies of same product or service inilar
territorial operation.
279 According to the head of the legal departmenthef Authority, Mr. Getinet Ashenafi, the Authoritas no
knowledge of this Merger at least from the mergmuinents it inherits from the former empowered orddoT.
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This researcher, while reasonably assuming theegxie of many other acts of anticompetitive
agreements to which this study could not reach,as&sd the DG that; what is the reaction and

experience of the Authority concerning the anticetitjve acts of these CGs.

The first thing that the DG told to this researcherthere are in fact concerns on overall
anticompetitive agreement situations of existing@s(articularly of EFFORT and MIDROC.
But, as the DG said, the Authority has no any fdrexperience on these concerns. This lack of
experience, he continues to state, is mainly dubddonfant stage of the Authority that lacks the
proper institutional infrastructure with which #érm effectively deal with these practical concerns.
He also added that, now the Authority is workinghwthese giant CGs particularly with
MIDROC CGs that invited the Authority to have awagss on the Proclamation so as to prevent
any violation of the competition rulé¥’

However, this researcher, during interview with @ of the Authority, has come up with the
fact that there is an attitude of considering EFFQR®mpanies as public enterpri$&sThis

attitude could have ramification on the active tagan of EFFORT companies within the
purview of the Proclamation. This is because, asApe4(4) of the Proclamation, being public
enterprise will effectively enable the Authorityiphore their effect on competitors and confine

itself to their effect on consumers.

As a conclusion, ECGs, as exemplified by EFFORTMIDROC CGs, are the major sources of
legal and practical concerns with respect to antjpetitive agreements and in their major part,
they are unregulated.

20 The DG said that the invitation to have awarermessorientation by the Authority from the MIDROC i@pany
came mainly because of the fear they are contiadithe Proclamation unknowingly and to some exigst-facto
situation.

21 This researcher has raised the issue twice tB@éut he argued consistently that the 16 compadfiesfort are
public properties which can be termed as publiemmises from which government could gain its budgeirces.
But, this position is not in line with legal rulgeverning public enterprise, as professor Tilahwdeatly argued. In
addition, it is not even compatible with Art 2(2d@) the Proclamation that defines public enterpase“Public
Enterprise” means an enterprise established inrdanoe with Public Enterprises Proclamatién25/1992 or a
business organization whose shares are totally dwgehe federal government or public enterprigaldished by
a regional state.
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CHAPTER FIVE

ETHIOPIAN CORPORATE GROUPS AND ABUSE OF MARKET DOMANANT
POSITION: ANALYSIS OF THE LEGAL AND PRACTICAL ISSUE

5.1THE NOTION OF ABUSE OF DOMINANT POSITION UNDER THEAW
5.1.1 MEANING OF DOMINANT POSITION AND ABUSE OF DOMINANT
POSITION: EXISTENCE AND EXERCISE UNDER THE LAW

The Ethiopian Competition Law provides virtuallysamilar definition of market dominant
position with most of other state’s competition ineg we saw in chapter three save slight
difference. Particularly, as an indication of rekadnle influence, Art 7-10 of 685/2010 are on
similar footage with their EU’s counterpart, Art116f TFEU?®? The Proclamation also rectified
major problems of its predecessor Proclamation eanicg the principles and assessment of

abuse of dominant position.

Accordingly, Art 5 posited the grand principle thab business person can conduct its
commercial activities by abusing its dominant posit So, it is crystal clear that, unlike
329/2003, 685/2010 is in line with the conventioteaet of Competition Law in that; it is abuse
than holding of dominant position which is prohénif®i.e., it is the exercise than the existence
of dominant position which is the concern of thedPamation. Coincided with this principle, the

next appropriate question is; when should we sawigiant position is existed and then abused?

Answering these questions; Art 6 provides that yorggtion of dominance will be entered if the

legal elements of this provision are fulfilled states “(1)A business person (2) either by himself

282 Art.102 of TFEU (Ex 82 of the EC), embodying ther&ean law on abuse of dominance stipulates: Augea
by one or more undertakings of a dominant posititthin the common market or in a substantial p&iit shall be

prohibited as incompatible with the common markesd far as it may affect trade between MembereSt&uch
abuse may, in particular, consist in: (a) direatyindirectly imposing unfair purchase or sellingcps or other
unfair trading conditions; (b) limiting productiomarkets or technical development to the prejudiceonsumers;
(c) applying dissimilar conditions to equivalerdrtsactions with other trading parties, therebyiptathem at a
competitive disadvantage; (d) making the conclusiércontracts subject to acceptance by the othetiepaof

supplementary obligations which, by their natureaocording to commercial usage, have no connegtitim the

subject of such contracts.

283 Art 11 of 329/2003 seems apparently and literphyhibits the dominance itself or its existencenttize abuse.
However, as Hailegabriel G. Feyissa rightly stateed, defect in this literal meaning can be healgadntextual

interpretation of the whole provisions the restiltmbich; the Proclamation is in fact intending tlpibit the abuse
than the mere dominant position of a firm in thievant market. See Hailegabriel G. Feyissa, asl eibmve at note
195, p.284.
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or acting together with others (3) in a relevantkeg is deemed to have a dominant market
position, (4) if it has the actual capacity to @dntrol prices or (ii) other conditions of

commercial negotiations or (iii) eliminate or utyerestrain competition in the relevant market

The underlining elements in the definition of doamh position under 685/2010 is the fact of
having the capacity to control competition situation the defined relevant market. In addition,
it is also worth to note that it is the actual aapathan the potential that determines the

existence of dominant position in the relevant ratirk

Although it is abuse of dominant position whiclprehibited by the law; it doesn’t say anything
about its definition beyond expressing it throughd list of acts in Art 8. So, putting aside the
acts for latter discussion, for the purpose of tapter’s discussion, the definition of abuse of

dominance we made in chapter three should be keptrd.

After that, the next question is; when can we sagominant position is abused within the

meaning of the proclamation? The next sectionéldevoted to answer this question.

5.1.2 DETERMINATION OF ABUSE OF DOMINANT POSITION:
ASSESSMENT AND MEASUREMENT

As we noted in the previous chapter, the procesdetérmining the existence of dominant
position and its abuse is a hell job for compatitiauthorities. It involves a cautious and
painstaking calculation of economic and legal fext@o that effect, in most Competition Law
jurisprudence and jurisdictions, as we saw, prud@rhpetition Law requires the definition of
relevant market and the application of qualitatigeantitative or a combination of them as an

approach to assess and measure the existence ofashdmosition.

When we throw this light on Art 7 of 685/2010, & in fact, tries to set principles for the
assessment of dominant position of a business peltsies to define relevant market and also

attempts to set the methods of assessing domiwariiiqm in the defined relevant market.

Hence, in defining relevant market, Art 7 (2) statthe market relevant for the assessment of
dominant position is the market that comprises gawdservices that actually compete with each
other or fungible goods or services that can béaceg by one another”. Art 7 (3) also states

“the geographic area of this market is the areavinich the conditions of competition are
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sufficiently homogenous and can be distinguishemmfrthe conditions of competition in
neighboring areas.”

These two provisions are trying to define the twonponents of relevant market: product and
geographic market respectively. Yet, it is not flassto understand from the definition as to
which side is preferred. In other words, the Pnoeton doesn’t determine whether it is
consumers’ or sellers’ preference is envisaged. grbgisions are merely stating the nature of
the goods or services as a land mark for delimiteigvant market. The nature of the goods or
services mentioned particularly for geographic regrkunder Art 7 (3) lacks scientific
parameter$®* As a result, in view of the workable and accepaklevant market definition we

saw, for all practical purpose of this study, cansts preference should be call up.

Next, as we recall, assessment of the existenderafnant position comes in to the scene before
ascertaining abuse of dominant position. Regarthigy Art 7(1) reads; “A dominant position in

a certain market may be assessed by taking in douat the business person’s share in the
market or his capacity to set barriers againsetitey of others into the market or other factors as

may be appropriate or a combination of these fattor

The crucial elements employed by the provisionxpress the method of assessing dominant
position under Ethiopian law are; (1) market shd®), capacity to set barriers, (3) other

appropriate factors, and (4) a combination of tHastors.

Apparently, it is possible to say that the Proclaomahas opted for mixed approach or case-by-
case choice of quantitative and qualitative apgreado assessment of dominant position. i.e.,
while the phrase “other appropriate factors” opetiedpossibility to use qualitative factors the

fourth legal element indicates the possibility oiked approach. However, the legal elements
concerning “market share” and capacity to set begiemain under heavy scrutiny of this study.

This is because; although the positive rule ofrprtation dictates the existence of both kinds of
approaches, the Authority is not doing anythingassning dominance cases. This researcher

observed that, in the Authority, there is stronggeriest for quantitative approach to assess

24 The mere fact that the goods or services are lctmmpeting or they are fungible goods or sersiceay not
cause consumer’s preference reaction to changéseiRas we noted under chapter three’s discussmnomics is
telling us that substitutability is affected byféifent factors. (from chapter three: See The wbadk and OECD, as
cited above at note 113, P. 70-71; Rodger, BJ aadQMlloch, as cited above at note 118, P. 80-8ter@d Eirik,
as cited above at note 135, P. 20; Addl Bhatia Ga&cited above at note 137, p. 19.
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dominance and the consideration of market sharea a®le factor for the assessment of
dominance®® That is why the Authority is waiting for the ficative expression of market share
by the Council of Minister, as provided under Ari4J of the Proclamatioff® At this point, it is
important to remember two basic things from ourasmtual framework of chapter three. Firstly,
market share alone is not the appropriate yardébicessessment of dominance. And Secondly,
there are numerous states that are using quaditaipyproaches and it is only in the event of
difficulty that developing countries are recommehde employ quantitative approaches to
dominanc€®” As a result, it must be bear in mind that the igatile approach for the
assessment of abuse of market dominance is std#lvalet and appropriate in different
jurisdictions.

The other problem is in relation to the capacityséb barriers against entry of potential firms.
The provision and even the whole body of the Proakion failed to provide a guideline or at
least an indicative list of the stated capacitya&grom reinforcing the possibility of qualitative
approach, it remained a deadlock and is left fer Aluithority’s interpretation. In addition, the
careful look at the expression reveals that theaci@ypis only towards setting of entry barriers
and doesn’t concern the growth or expansion antl ledriers that might be exerted by the

dominant firm.

To recap, leaving the problems aside, dominanttiposunder Ethiopian Competition Law is
determined by using qualitative, quantitative @oanbination of the two approaches with a view
to assess and measure a firm’s capacity to seetsmagainst potential entrants, its market share

or other appropriate considerations that can asiodtie existence of dominant position.

%% The DG and most of the legal experts of the Althi@trongly expressed that qualitative approacHiffcult,
discretionary and might also be arbitrary form efetmining market dominance of a firm. Had it netb for such
position, they would not have waited for the nurcariexpression of “market share” by the councihofister. In
fact he also said the Authority already contractéth German consultancy, called GIC that works @ational
qualitative infrastructure for extensive researnlgoantitative expression of market share in Etliop

%8 The DG told to this study that the Authority is fivor of quantitative approach and is pushing avehthe
enactment of numerical expression for market shgréhe council of minister, as per Art 7(4) of tAeoclamation.
This expression also tells us that, though the Bi@ there are no initiated cases presented to tlibofity, they
may decline to see such cases before the realizafiért 7(4). It is also worth to note here that &(4) wrongly
connotes the enactment of nhumerical expressionaskeh dominance than market share which overshadldlae
attitude of the Authority and its experts.

7 See ECJ's decision in Case 85/76, Hoffmann-LaRedBemmission, as cited above at note 177.
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5.1.3 ACTS OF ABUSE OF DOMINANT POSITION, AND PROVIDED
EXCEPTIONS AND EXEMPTIONS UNDER THE LAW

As noted before, Art 8 provided us with a long b$tacts that should be considered as acts of
abuse of dominance. It states as “(1) limiting picitbn, hoarding or diverting or preventing or
withholding goods from being sold in regular chdard trade; (2) with the view to restrain or
eliminate competition, doing directly or indirecttych harmful acts, aimed at a competitor, as
selling at a price below cost of production, cagdine escalation of the costs of a competitor,
preempt inputs or distribution channels; (3) diseot indirectly imposing unfair selling price or
unfair purchase price; (4) contrary to the clegrtgvalent trade practice refuse to deal with
others on terms the dominant business person castgror possibly could employ as though
the terms are not economically feasible to him;whhout justifiable economic reasons, denying
access by a competitor or a potential competitomanoessential facility controlled by the
dominant business person; 6) with a view to restrai eliminate competition, impose
discrimination between customers, in prices anerotonditions in the supply and purchase of
goods and services; (7) without any justifiablessaand with the view to restrain or eliminate
competition:(a) making the supply of particular gear services dependent on the acceptance of
competitive or non competitive goods or servicegmgosing restrictions on the distribution or
manufacture of competing goods or services or ngaktie supply dependent on the purchase of
other goods or services having no connection vighgoods or services sought by the customer;
(b) in connection with the supply of goods or seegi, imposing such restrictions as where or to
whom or in what conditions or quantities or at wpates the goods or services shall be resold
or exported”.

As the wording “...in particular...” connotes the memd acts are meant to serve an indicative
list rather than an exhaustive list. In the lighttee discussion in chapter three, the acts listed
each sub-provision may be categorized as; (1) @xmp(2) exclusionary (via predatory pricing,
etc), (3) exploitive, (4) exclusionary/exploitiveefusal to deal), (5) exclusionary/exploitive
(refusal to supply which seems on the equal footwith the European jurisprudence of
permitting it for economic reasons), (6) discrimorg/ example via royalty bate/ and (7 (a))

exploitive/tie-in sale, (b)) exploitive/discrimiral (territorial or customer allocation).
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As usual and similar with other jurisdictions, thde of abuse of dominance is not without
exception and exemptions in Ethiopia too. As per Qrof the Proclamation, the grounds of
exceptions for the abuse of market dominance aren ‘particular, maintenance of quality and
safety of goods; leveling with prices or benefitdeed by a competitor; and achieving

efficiency and competitiveness; shall not be coergd as abusing market dominance”.

There are three positive things identified by tieisearcher from this provision. The first one is it
is good to see “efficiency” as a ground for excaptior abuse of dominance which was absent
in its fuller sense from the rationale and objextstatements of the Proclamation. This will at
least give us some encouragement that there daetirconomic considerations within the law.
The second one is that the provision cleared oexistence of rule of reason approach for cases
of abuse of dominance. The third and last but east is the fact that the exceptions will not be
provided if the abusing firm doesn’t exhaust ahest acts which are not anticompetitive to
achieve its aim. The phrase hy. ensuring that acts he commits are indispensaidedecisive

by their nature and cannot be achieved in any oilagss...”express the requirement of the last

resort.

The problem arises when one sees “exemption” lesuitder Art 10 of the Proclamation. The
provision makes “facilitation of economic activdleas a ground for exemption to any form of
abuse of dominance but to be determined by the €looinMinister’ regulation. Firstly, it is not

clear why the law has posited such exemption farsalof dominance while exemption in its
fuller sense is treated under the exclusionaryipiaw of Art 4. It is also eye catching that the
law doesn’t provide such ‘exemption’ rule for aotigpetitive agreements. So, is this an
exception to exception or an exception to be unidedswithin the purview of Art 4? If it is an

additional sectors or economic activities which arwisaged under this provision, why is the

law so interested in making such exemption whitiidt’t for anticompetitive agreements?

Yet, no matter how questionable it is particularyrelation to “competitive fairness” in the
context of application of the exemption under theisg of “facilitation of economic
development”, the Council of Minister is empowertx make such conditional but block

exemptions as are provided in under Art 10 of theclamation.
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5.2ETHIOPIAN CORPORATE GROUPS AND ABUSE OF MARKET DOMANCE:
LEGAL AND PRACTICAL ISSUES

Like the discussion in previous chapter, this sectf this chapter focuses on the discussion of
the legal and practical issues resonating on therplay of ECGs and Ethiopian Competition
Law. However, it is devoted to the legal and pidtissues in relation to the rules of abuse of

market dominance in the Proclamation.

Accordingly, the discussion on the issue of abusmarket dominance vis-a-vis ECGs starts,
like in the case of anticompetitive agreementshilite issue of regulatory approach. In other
words, regulatory approach is a common issue ftr boticompetitive agreements and abuse of
dominant position and from which one should stistsliscussion vis-a-vis CG& As a resuilt,

the discussion made on the regulatory approachasaipter four should be kept in mind.

Hence, pursuant to chapter four discussion, sinteSEA which is opted for the regulation of
ECGs by the Authority, there will be no group oflective responsibility for any acts of abuse
of dominance by Member Company. Unlike in the cals8EUA, the acts of abuse of market
dominance will only trace the company that directiplates the relevant provision of the

Proclamation.

Next to this, the examination and discussion of ldgal elements of abuse of dominance in
relation to ECGs in general and EFFORT and MIDRG&sComes in focus.

In view of that, it must be remembered that thetftask is the definition of relevant market.

Hence, in this study, to make our discussion vanpke, the relevant market of every entity in

guestion is assumed in a manner discussed abovexample, when we talk about MESFIN

Industrial Engineering of EFFORT, it must be untiyd that this study is assuming the market
relevant to its products and servié&sin addition, from practical point of view, defimjrthe

relevant market will not face technicality challeras is the case for SEUR.

%8 This is because; the issue raises question ashésher we should consider one member company’seabius
market dominance as the group’s abuse of marketrdoree. i.e., it is the issue of group or individliability for

acts of abuse of market dominance.

29 According to the information obtained from EFFOR@ison office and its corporate profile, MESFINE
INDUSTRIAL ENGINERING engages in manufacturing oknstock elements intake and steel liners for
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The second task and issue is the assessment okeétmdominance’. Concerning this; the
guestion is whether the Authority has any expeeemc determining the market dominance

status of companies within the ECGs particularlEBFORT and MIDROC companies.

It is very pitiful that the Authority, as noted lbeé, is not in a position to answer this
affirmatively. In other words, according to the @&Gthe Authority, there is no single practical
case concerning ‘market dominance’ that is broughthe Authority’s determination. This is,
basically, for two reasons. Firstly, it is due &s,the DG express, absence of any case brought to
the Authority for the determination of market doamce of any business entity. And secondly, it
is due to the Authority’s preference for quantitatiassessment of market dominance using
market share and the absence of such assessmeldirggs pursuant to Art 7(4) of the

Proclamatiorf>*

Conversely, in the above discussion on the detextmoim of market dominance in our

Competition Law, we stated that Art 7 is very cléaat; either qualitative, quantitative or a
combination of them can be taken for assessmentoag@p. i.e., in order to assess market
dominance, as per Art 7 of 685/2010, market sheapacity to set entry barriers, other
appropriate factors, and a combination of these bmmaken in to account. However, despite
these ample options, the Authority seems to bdukaf the chaos that might be rained from
application of factors other than the ‘figurativeiarket share expression. As a result, the
Authority preferred to wait and see if the Counafl Minister could enact such figurative

expression as provided under Art 7(4) of 685/2010.

Consequently, the scientific determination of mad@minance by ECGs and patrticularly of the
two major CGs remains undetermined till the enaotnod the figurative expression by the

Council of Ministers.

But, this doesn’t mean that, in the present realftfthiopian competitive market, there are no
practical concerns regarding the market dominagce@®Gs mainly by EFFORT and MIDROC

CGs. These practical concerns can be illustratedchbsr alia, by the following two major points.

hydropower stations. In addition, it also givesciion and maintenance services for factories, wateks, airports,
bridges and pre-engineered building. See EFFORfatate profile, as cited above at note 255.

299 n case of SEUA the decision of making other congmliable to the abusive acts made in a relewarket in
which they may not be a part of it could raise techlity challenges.

! This researcher believes that, this preferencéhefAuthority is the main obstacle for potentiafjuest for
assessment of ‘market dominance” by any intergsiety.
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Firstly, as indicated in chapter three, thoughp®tse illegal, market dominance (concentration)
can, for example, limits consumers’ choice for whtime Proclamation appear to be more
concerned. Pertaining to this, recent researchategi¢hat, though not conclusive, the market for
sugar, fertilizer, cement, mineral water and saftld are ranked as highly concentrated markets
within which most of EFFORT and MIDROC companieaysl a dominant rof&? In addition,
while soft drink market is alleged to be oligopatyarket between MOHA (member of the
MIDROC group) and East Africa Bottling Company,ist expressed that the formal mining

sector particularly of the gold mining is also, gifeally, monopolistic market>

Secondly, as can be recalled from our conceptaatdwork, market share, though not the only
factor, is the main determinant factor for markeiméhance. This Market share is in turn
determined by, as noted before, among others, usapgcity indicators of the firm. This
capacity criterion can take any factors in to cdesations that can show how the firm is capable
and significant in the market. For example, techgglused in the production or distribution,
control of essential resources, the relative weaditipn of competitors, the capital stock of the
firm, the entry and exit barriers in which the fiig1operating, the quality of production, the
number and quality of machineries or installatiormpyed by the firm and the like can be taken

in to account

In line with this yardstick, there are facts thaihcat least, trigger concern as to the greater
capacity of the different companies in EFFORT an®RIOC CGs. for example;

- Research revealed that MESSEBO Building Materiatgléction PLC has 30% market

share in the cement market where only 10 cemeturias are competing>

#235ee Vaughan Sarah and Mesfin Gebremichael, as aitede at note 89, p. 28-29; Fikremarkos Mersoume
Tamirat Yigezu, and et al, as cited above at nd® .48, 56-59; CUTS Centre for Competition, Inment &
Economic Regulation, as cited above at note 235;Sonia Gasparikova and Sengupta Rijit, as aisave at
note 270, p.4.

293 Fikremarkos Merso, Imeru Tamirat Yigezu, and etkitl. The four researchers in the cited docuniedicated
that the freedom of choice of consumers is beistyicted as it is evidenced by the impossibilitygeftting East
Africa bottling products in one of giant hotel amgmber of MIDROC, Sheraton Addis. See also Gebrémed
Birega, “preliminary country paper of Ethiopia oontpetition regime: capacity building on competitipolicy in
select countries of eastern and southern Africg (Fuwroject) Ethiopian consumer protection association (AHA
ECOPA), p. 10,

29“The World Bank and OECD, as cited above at note R134.

29 Jjohn Sutton and Nebil Kellow, as cited above aer@¥, p.141. The ten factories under investigati@mne
Mugher, Messebo, National, Jema, Abyssinia, Dert2ROC, Debresina, Huan Sang, and Red Fox.
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- In addition, though the national rate of getting@I8ertificate is very low, the greater
proportion of EFFORT companies are managed to Qet highest standard 1SO
certificate?®® For example, EZANA mining development, MESSEBOIding materials
production PLC, MESSFIN industrial engineering, &JR construction PLC are few to
mention.

- ALMEDA textile factory is the only biggest and fulertically integrated textile factory
in the country. According to recent ETV regoft the factory is growing ever bigger than
any of the country’s textile factories and is becwnlike Indonesia’s biggest textile
factory. In addition, SUR construction PLC and MBE$MHdustrial Engineering are also
the most eye catching companies in the EFFORT EGsexample, SUR construction,
according to its corporate profile, is a reputedrigral contractor-1" (GIC), possess more
than 800 construction machinefigand plants, by the end of 2008 alone (it is esthbti
in 1992) it has completed 22 road projects and &Tous building projects as well as
airfield and hydropower project®’ Likewise MESIFIN Industrial Engineering is the
single biggest trailer manufacturer in the counthyFurthermore, Addis pharmaceuticals
factory is also the biggest pharmaceutical faciaryhe countr§’’, and in Fiscal Year
(FY) 2007/08 and 2008/09, Guna was ranked as thbatione exporter of oilseetfs.

- Most importantly, the endowment-owned enterprises lay far the largest regional
taxpayer to the Government, currently providing 6@ its regionally-generated
revenues®

- With respect to MIDROC CGs, which has more thaf”76ompanies, there are giant
companies with practical capacity that can raisecem for market dominant position.

For example, Sheraton Addis (a capacity of sergidd00 delegates with 10 meeting

29 yvaughan Sarah and Mesfin Gebremichael, as citedeaht note 75, p. 33. You can also access thigrivtion
from the corporate profile magazine of EFFORT,itexdcabove at note 255.

297 Mesele G/Hiwot, ETV news, night time, 2: 00 LT pBamber 21, 2013. To be accessed fmmw.ertagov.et
298 ccording to the information from one former offitiof Ministry of Trade and Industry (October 2813), this

is simply means two times bigger than the averagepeting construction PLCs in the relevant market.

299 5ee the EFFORT corporate profile magazine, ad ebveve at note 255, p. 18-20.

30019, p.13.

3011d.p. 11.

302 gytton John and Nebil Kellow, as cited above & 183, p. 70.

303 |d, p.12. Though this data is 4 years beforergsgarch, one of my friend working in the releviastitution told
me that this fact is still persist in so far asrigRegional government is concerned.

304 This number is exposed by DG of the Authority whihe officers interviewed in Mechare MIDROC indiast
center claimed the companies to be only 40.
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room, 239 class rooms, 33 suites, 5 restaurantsldng night club), Derba MIDROC
(the largest in the country, with a constructiostaaf USD351 million (USD 151 million
is owner’s contribution and USD 200 million is Igasprawling on 123 ha. of land was
inaugurated on January 29, 2012), and KOSPI whschheé largest steel producing
industry in the count)>. Recently, on April 8, 2012, the Ethiopian Qualfyvards
Organization (EQAO) has recognized KOSPI, with Hanp Award under the
Manufacturing Companies Category. Dr. Admasu Tseghagard chairman of the EQAO
and president of the Addis Ababa University, on peést said, “Winners of the award
were selected for their manifested and outstanddegformance in productivity,

efficiency and overall execution which met intefoaal criteria”>%°

These are among the few facts that can show tlsteexie of concerns regarding the dominant
role of EFFORT and MIDROC companies in the reledorhestic market.

The third issue is; whether these CGs involve its #itat can be termed as abuse of dominant
position within the meaning of the Proclamation.

In fact, it is not appropriate to treat the issueabuse of dominance without the proper
determination of market dominance in respectiveevaht market. As noted, there is no
experience by the Authority regarding the detertomeof market dominance.

However, though determining market dominance in ¢bherent Ethiopian market remained

untouched, there are practical examples that caadseded as acts of abuse of dominance.

Accordingly, the most noticeable form of abuse ofnithance is the case of vertical restraint.
This vertical restraint, as we saw, is an exclusigract of abuse of dominance, and it appears in
the form of exclusive dealings such as exclusivepby exclusive distribution and refusal to
deal. In this regard, the exclusive distributiomesgnent between GUNA Trading House, on the
one hand, and MESSEBO and ALMEDA, on the other hanthe best example from EFFORT
companies®’ Particularly, the exclusive distribution agreembatween GUNA and ALMEDA

textile factory is very strong as it is repeatediynounced and advertised through different

222 See TIRET MIDROC corporate magazine, as cited akdwnote 92, p. 29.
Ibid.
307 See EFFORT corporate profile magazine as citeseahbnote 255.
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Medias including ETV. The textile products of ALMBDcan only be sold at the distributing
centers of GUNA trading house. Meaning, it is velgar that no other distributor can get the
right to distribute ALMEDA's textile product®?

From MIDROC CGs, similar exclusive supply or distriion is existed like between SAMARA
trading PLC and ELFORA in which the former is cawted to distribute ELFORA'’s products in
the Middle East, Asia and Africd® Furthermore, concerning Sheraton Addis Internafion
Hotel, research conducted by Fikremarkos Mersoyumi@mirat Yigezu, Seyoum Yohannes,
Yoseph Endeshaw and Tilahun Teshome Retta indicatgdconsumers’ choice is restricted as
they can’t get East Africa Bottling products evérthiey need it'° This act of limiting the
choices of consumers’, as we saw, is one of theo#xe acts of abuse of dominance.

In addition, there are instances of creating oergjthening barriers toward other competing
companies. In this regard, as noted, the Proclamafioesn’t say anything concerning the
possibility of dominant firm’'s acts of creating strengthening growth/expansion and exit
barriers. But, this is not in line with the conventl tenet of Competition Law at the
international arena. As a result, this study, avater of argument, takes barriers to include
entry, growth or expansion and exit barriers.

Keeping this in mind, it is very assumable, givaeit political affiliation, how EFFORT and
MIDROC CGs can create or strength barriers agaitingr competing companies. In this regard,
Professor Tilahun Teshom expresses his concera #eetactual and potential power of these
CGs. Particularly, he said that recently there wasase in which urban land is taken from
Yetebaberut Oil Company and given to NOC, a menalbéviIDROC. This is, he continued, a
clear indication of how MIDROC CGs is big enoughmanipulate the legal decision in its favor.

This case, for example, can be cited as one instaihgrowth or expansion barriers by the CG.

This researcher asked the DG concerning the positicghe Authority on the rampant exclusive
dealings being conducted by these CGs. Replyirigg@uestion, he said that though the current
Proclamation doesn't clearly indicated as to thgalestatus of exclusive dealings, it is not

acceptable way of commercial dealings. And as sbelgontinued, given its limiting impact on

308 |n this regard, two sellers of textile productsNERKATO told me that ALMEDA manager do not want to
distribute their product other than GUNA tradinguike.

309 5ee TIRET MIDROC corporate magazine, as cited aladwnote 92, p. 25.

310 Fikremarkos Merso, Imeru Tamirat Yigezu, et al,cited above at note 149, p. This researcher paliyon
conducted observation to and it is true that tiere East Africa Bottling’s product in Sheratondisl
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intra brand competition which in turn affects comew’'s access to multiple choices, exclusive
dealing may be regulated in the future Competitiaw of Ethiopia®**

As a final note, Art 10 of 685/2010 read as “theu@@l of Ministers may specify by regulation,
those trade activities which shall be exempted ftioenapplication of the foregoing provisions of
this Chapter, when it deems such activities ara wit facilitating economic development”. This
researcher wants to bring to readers’ attention the application of this provision will be
problematic. This is because; firstly, the spedrdkrest of the Proclamation in providing
separate provision of exemption for acts of abusedominance while it didn't for
anticompetitive agreements is unknown. Secondlg, ghalification of economic activities as
vital for “facilitation of economic development” igue and lacks guidelines as to what sorts of
activities could be classified as vital and faatlitrs of economic development. In fact, some
legal scholars tend to argue that the phrase ftfaitdn of economic development” (which is
comparable with the phrase “significant impact awvelopment” in 329/2003) dictates the
application of the exemption for priority areasritfied by the governmerit? However, this
researcher argues that the phrase “facilitatioacoinomic development” could not be restricted
to the prioritized areas of the government. Ratlsarce it implies the capacity of a given
economic activity to facilitate the economic deyetent of the country, it can be applied to any
form of economic activities depending on its faating role. In addition, given the fact that it is
the Council of Ministers that determines which atyiis facilitating the economic development
of the country, the politically affiliated positioof EFFORT and MIDROC CGs creates further
concern. Depicting this political affiliation, asearch by Africa power and politics, for example,
states the following: “It seems clear that the difdletween organizations with strong connections
to EPRDF and the government in the supply andildigton of fertilizer in the 1990s went well
beyond a normal pattern of commercial synergiegilZer in Tigray, for instance, was for some
time imported and distributed by Guna, transpotigdlransEthiopia, on roads constructed by

Sur, under an extension programme organized by RBS8Tcredit provided by the Dedebit

311 Though the DG is optimistic in the future reguatiof exclusive dealings by the Ethiopian Compatitiaw, the

new draft law is still similar with the current Rtamation. i.e., it says nothing concerning exslesiealings.

312 5ee Fikremarkos Merso, Imeru Tamirat Yigezu, easicited above at note 113, p. 67-68. The writeted that,

if, in the absence of any guidelines, it is to Ippleed to priority areas identified by the Govermtghese may
include agriculture and all exporting enterprisgsecifically leather, textile, coffee, floricultyreneat processing,
and other sectors identified as priority areashigylhdustrial Development Strategy.
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Savings and Credit Institution (DESCI), throughrars’ Associations and Co-operatives, with
a payment guarantee from REST and/or the regiamatrgment.®'® As such, it is highly likely
that EFFORT and MIDROC Company’s activities canlganjoy the exemption from any acts
of abuse of dominance under the guise of “facibtaibf economic development*! This will
likely to raise valid concern over the competitfa@ness that supposed to be maintained in the
domestic competitive market of Ethiopia.

To conclude, this chapter can say two things. Iyirshe legal provisions of abuse of market
dominance in the Proclamation are not set in mobgnthe Authority. Secondly, there are
practical situations, chiefly, connected to EFFO&Td MIDROC CGs that can validly raise

concerns relating to domestic market dominancesatslof abuse of such market dominance.

313 yaughan Sarah and Mesfin Gebremichael, as citedeadit note 89, P. 47.

1% |n fact as research indicates there is a serigmadfcularly interesting instances where the bessnstrategies
adopted by EFFORT-owned companies have expliditylifated economic objectives other than thatrdfamcing
market competition: in contributing to the non-netikation of the fertilizer sector in the 1990s¢gan prioritizing
youth co-operatives as exclusive agents for cemistribution, amongst other examples. In both efsthinstances,
critics have complained about monopolistic practitéilst both cases have shaped the generatiomléowhtion of
strategic rents (arguably in favor of profiting operatives, the state, and peasant farmers) imatieetd and socio-
politically valuable ways, in neither case has ithid- to long-term maximization of profits accruitg EFFORT-
owned companies provided the rationale. Id, p. 49-5
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CHAPTER SIX:
CONCLUSION AND RECOMMENDATION

CONCLUSION

CGs, internationally, are viewed as the most comfilem of business structure with the
paradox of multiplicity and unity. In this regattie fictitious/concession or grant/ theory,
the aggregate orontractariantheory and the real entity view are the most traaial
corporate law theories that are being used to ex@é&s. However, among the theories,
while the aggregatec@ntractarian theory express the legal structure of CGs thé rea
entity view expresses the real situation of CGs.

Though they are the sources of many legal and ipahctoncerns, it is only few
jurisdictions that have specific laws to regulat8sC For example; states like Germany,
Portugal, Italy, Brail and some Eastern Europeamtrees have special laws for CGs.
The survey of the international corporate law pcast show that there are two major
regulatory approaches: separate entity (SEA) amglesieconomic or enterprise (SEUA)
approaches. However, it is SEUA which is incredsirmecoming acceptable by most
jurisdictions including in US, EU, Germany, PortydaK, Australia and New Zealand.

In Ethiopia, corporate grouping is already becoime ¢ontemporary fashion of doing
businesses. The basic characteristic features @sE®@e; they are family owned (with
the exception of the endowment owned CGs) and ofastem structured in the form of
PLCs. In addition, they are conglomerates, veticaltegrated and to some extent
horizontally chained, and centrally managed or haterlocked control and ownership
structure by which the networking is preserved.this regard, this writer observed that
the position of EFFORT and MIDROC CGs is overwhelgncompared to other ECGs.
These two major ECGs engage in virtually all ecoleaaativities/sectors of the country.
The interplay of CGs and Competition Law at theilinational level is one of the sources
of a growing concern and debate among legal andossim scholars particularly in the
EU and US jurisprudence. The debates and argurbasisally revolve around the issues

of the legal place of CGs (their very understanging the competition law, the
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appropriate regulatory approaches, and the nahddaamat of the liability of these CGs
to the Competition Law.

The lesson drawn from the experience of statedatign of CGs under their competition
regime depict that the debate on the choices of SEASEUA still persist. However, as
indicated before, it is SEUA which is becoming auteble in competition/antitrust
legislations of most jurisdictions including in YBy court’s practices), EU (mainly lead
ECC and ECJ), Portugal, Australia and New Zealand.

The Ethiopian Competition Law, unlike its sourcdse(EU and COMESA competition
regulation), doesn’t recognize CGs at all. Henhe,tery legal place of the CGs within
the meaning of the proclamation, the regulatoryreggh (the choice between SEA and
SEUA), and the nature and format for the liabibfythe CGs are the basic general issues
one may face in the interplay of ECGs and Ethiopmpetition law. In addition,
pursuant to the very objective of this study, thare specific critical legal and practical
issues in relation to the rules of abuse of mameminance and anticompetitive
agreements in the competition law.

The analysis of the structural organization andrajgen of existing ECGs against the
legal elements of the rules of anticompetitive agrents and abuse of market dominance
shows that ECGs (as illustrated by EFFORT and MIQRTISS) fulfills the elements.
Though the international experience of differerdtet competition law indicates that
CGs are increasingly being considered as one edonamt and thus regulated through
the SEUA, the Ethiopian competition law takes SBAggulate existing ECGs.

RECOMMENDATION

Given the unregulated status of ECGs in general gihweén the actual and potential

anticompetitive impacts of these groups, as thdir indicates, this writer would like to

recommend the following critical points.

Formulating regulatory framework: policy and legal reform

As this study touches up on the general legal statexisting ECGs and the findings shows that

the latter are unregulated, this writer would likcecall for appropriate attention through the

necessary policy formulation and legal reforms.sTisi particularly directed to the Ethiopian
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legislature and policy makers who are empowereddke legal and policy reforms. This policy
and legal reform must be with the view to have gldaws to regulate existing and potential
CGs. This special law must be comprehensive, ctecrelevant and flexible based on the
objectives of the law in question.

How to requlate ECGs vis-a-vis Ethiopian competitio law? The nature of the framework

As the above finding indicates, the competitionmexs of most jurisdictions particularly of the
US and EU shows CGs are being considered as omomo unit despite their separate legal
status. As discussed in chapter two and threeisfstidy this approach (SEUA) is only for the
purpose of imposing liability with regard to comiiet law infringements. However, taking this
single economic unit directly in to the Ethiopiaongpetition regime may not be appropriate
given the peculiar feature of ECGs as we discusBedtefore, this writer recommends that the

existing and potential ECGs should be regulatealtin parent-subsidiary legal framework.

In order to have appropriate legal and policy nefothis writer also recommends extensive

research to be conducted on CGs in general anthepdculiar feature of ECGs in particular

which would guarantee the viability of the reforonte introduced and the law to be enacted. For
this purpose, for example, a team of national @sp&om all relevant professions may be

established to conduct this comprehensive research.

How to prevent the existing anticompetitive practies of ECGs: the task of the Authority

The finding shows that existing ECGs are involvin@ sort of anticompetitive agreements and
acts of abuse of dominance both legally and praityicOn the other hand, though this writer, as
a matter of his argument, opts for SEAU, it is S&Aich is recognized and legally accepted
approach in the present proclamation. As such,easated in the previous chapters, given their
complex structural, organizational and managemestiem, it is natural that ECGs can easily
evade liability under the proclamation.

Consequently, this writer recommends for the Autlidhe need to take active application of the
doctrine of piercing CG’s veil in tandem with SERis is because, on the other hand, it is not

legal to apply the SEUA in the condition that ibisly SEA which is recognized and accepted in
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our legal system including in the Ethiopian comiati law. On the other hand, as we indicated
before, SEA is defective since it cannot succelysiipose liability on the real infringers of the

proclamation. As a result, this writer fills th&tl we do have laws shaped by the SEUA, it is
preferable to actively apply the doctrine piercougporate veil in order to take effective legal

action against ECGs that involve in the anticontpetipractices.

In this regard, piercing the corporate veil is galeprocess of looking behind the company
framework (or behind the company’s separate pelgghao make the members liable,
particularly in the context of CGs. It is an actdi$lodging the mask of the corporate within
which the shareholder/members or directors are mgatkiemselves hidden. It is applied when a
corporation/firm is an alter ego or instrument nbtner company and when the interest of equity
and public policy is put on risk. The existenceaohetwork of invisible hands in the existing
ECGs would make the application of this doctringeny important since it will fill the gaps that

may be created by the application of SEA.

The application of this doctrine in tandem with SEApossible given the judicial power of the

Authority within which the doctrine won’t be newddifficult.

In addition to this legal measure, this writer afsels that the Authority which is at its infant
stage is needed to be equipped with the necessanarh and material resources so as to
effectively and efficiently discharge its duty tawahe implementation of the proclamation. In
relation to the CGs, the Authority need to give pneper and timely attention and should also
have active stance so that it will be vigilant egloun detecting the violation of the rules of
anticompetitive practices by the CGs. In this rdgahe Authority is expected to initiate,
facilitate and support researches concerning thepetition law and CGs. Furthermore, it is vital
for the Authority to engage in extensive competitamlvocacy campaign so that it can, at least,

eradicate instances of violating the rules of amtipetitive practices by the existing CGs.

What other stakeholders should do?

Apart from the above recommendations, this writeo aalls for proper attention of stakeholders

and responsible institutions in the implementattbthe competition law.
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In this regard, since the Authority is not doing/amg regarding abuse of market dominance,
the Council of Minister, as empowered by Art 7 ¢4)the proclamation, need to legislate the
figurative expression of market share. This is beea the Authority is very interested in

guantitative assessment of dominance through maHaste and it is due to this, among others,

that it failed to regulate ECGs vis-a-vis the rudésbuse of market dominance.

The council of minister in order to enact such tagon, this writer recommends, it is necessary
to share the experience of states that are usirgtigative measurements and which are
indicated in this research. In addition, as the $2@l the Authority has already contracted with
German consultancy group in order to comprehensigtldy the factors for market share
analysis in Ethiopia. As such, the output of thig@ing research would be very vital input for
the council’'s task of enacting figurative expreassaf market share as a threshold of market

dominance.

The MoT is also required to be active of its inigetive role so as to detect the anticompetitive
practices of existing ECGs so that the Authorityl wifectively and efficiently discharge its
duties.

In addition, all relevant academicians are alsaireg to explore and dig more on CGs so that
their research out puts may serve as platform debenderstanding which would in turn
facilitate the taking of appropriate legal and pglimeasures towards CGs. The business
community also has a vital role to play as it maivaly engage in the detection and prevention
of any distortions of the competitive environment @Gs. This is because, apart from the
Authority’s effort, external support from the sexctiof the society that makes informed decision
and provides qualified information to the Authorigyvital.
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