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Introduction

Public infrastructure is believed 1o be an enabler in economic development and enhancement of
human lfe. The responsibilitios 1o develop infrastructure and provide public services ultimately
fall on governments. Nevertheloss, governments - developed and developing ~ often encounter
challenges to satinfy the ever growing demand for infrastructure through public finance only, as
the development of public services consumes a large sum of money. Therefore, governments
held that partnering the private sector in this regard provides a viable opportunity to overcome
the challenge and develop new and better infrastructural services.

The partnership betwoon governments and the private sector for development of public
nfrastractane is typically designated as Public Private Partnership. Globally, Public Private
Pastoorships sre understood and used in the form of long-term contractual arrangements between
o public suthority and & private entity for the development of infrastructure and delivery of
prablic wrvices

O the other hand. the development and provision of public services need 1o be subjected to
government regulstion, obviously for two reasons. The first is that public services are designed
and implemented prmanly to serve public interest. The second is that public services usually
creste oither monopolistic or oligopolistic market situations, known to be among the causes for
markot Gailure, in favour of the private secior service providers.

The facts that Public Private Partocrships are mainly used to develop and deliver public services,
and that public services need to be regulated enable us to pose a question as to how governments
can wse Public Private Pastnerships 10 regulate the private sector. Accordingly, the thesis tries to
analyze how Public Private Partnerships may be used as an instrument of regulation.

The government of the Federal Democratic Republic of Ethiopia had shown its intention to
utilize Public Private Partnerships long before it established the country’s policy framework. The
povermment had already introduced Public Private Partnerships through the enactment of the
Fihiopean Federal Government Procurement and Property Administration Proclamation No.
92009 However, this legnlation &d not provide for the legal framework for the
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implementation of Public Private Partnerships, except that it defined the meaning of such a
partnorship,

Almost & decade later, the Ethiopian government formulated its policy toward Public Private
Partnerships in August 2017 and further enacted its Public Private Partnership Proclamation No.
107672018 Since then, Ethiopia is trying to develop Public Private Partnership projects and cope
with the growing demand for public infrastructure in the country.

Though i oan bo 1o early 10 evaluate the Ethiopian Public Private Partnership framework from
compirical potnt of view, it i still possible and worthy to look into the framework theoretically.

Ae already indicated shove, the thesis tries to analyze Public Private Partnerships from the
perspective of regulation Hence, the thesis bases itself on a central research question ‘Is Ethiopia
Llsing Public Private Partnership as an Instrament of Regulation?”

Since the thesis i doctrinal one employing qualitative research methods, it makes use of
methods such as review and analysis of subject matter literature, and examination of pertinent
legal imstruments and other suthoritative documents. This reveals that legal instruments and other
suthonitative documents serve as primary source and subject matter literature as secondary
sourve of data i the thess

To this end, the thesis s structured to have three chapters and a conclusion at last. The first
chapter deals with Public Private Partnerships and related issues. The second chapter deals with
market regulstion and related tssues, and particularly tries to investigate into the interface
between Public Private Parmerships and market regulation. The third chapter discusses issues
relating 0 the wse of Public Private Partnerships as an instrument of regulation in Ethiopia.
Fimally, the thesis provides conclusion to summarnize discussions and state possible answers with
tes vemenendations



Chapter One
(1) Pablic Private Partnership
(1.1) Essence of Public Private Partnership

Public Private Partnenship, hereinafter also referred to as PPP, is fundamentally about using the
shills and finance of the private sector in the production and provision of public services.! To put
I other words, it s an innovative procurement approach where the public and private actors
agree and coopersie o develop infrastructure and deliver public services, but sharing the risks,
costa and benefits ! ' '

This reveals that PPP i & sont of collaboration between public and private sectors for the sake of
meeting clearly wentified public needs via the appropriate allocation of resources, risks,
responsibilitios and benefits ' However, it is important to note that PPP is not a solution option to
& cortaln infrastructure related problem, but it is & viable project execution alternative for the
peeforred solution option *

(1.2) Defining Public Private Partnership

It 1 knotty 1o come up with a gencrally accepted definition of PPP? so that there is no single and
iternationally recognized definition. However, PPP can be described as “a long-term contract
betwoen & private party and & government entity, for providing a public asset or service, in which

fO0ales Seoyepn, Lapsl Framework for Public Private Pastaership in Nigeria® (2013) 46 De Jure 813, 816
" appengen, 1F M (2000) The Formation of Public Private Partaerships: Lessons from Nine Transport
Pnlrasirmctrr Projocts i ihe Notherlands Poblc Admantsration, 83(1), 115-157, as cited in Wei Xiong, Bin Chen
and Vionmmang Wing Cevernang Publsc Private Parmmenthipn. A Systematic Review of Case Study Literature*
[J008] Wiey Rasasrch sl | vadastion 94
' Comndomn Commdl B Pl Private Partsersbegs, s cited m United Nations, Economic and Social Commission
o Avnt el e Pacalic (FSCAP), A Gendebond o Pullic-Private Partnership in Infrastructure (2011) |
YEMCAF =% )
f Db, 1 D8 Zachbawser, R ) (2011) Collaborative Governance: Private Roles for Public Goals in
Vortudant Tomamn Primceson, X! Prscetes Usiverusty Press, as cited in Martijn van den Hurk, ‘Public-Private
Parmersgn Wihare Do We Go frem Here® A Belgian Penspective” (2015) 23 Public Works Management and
Policy I, 278 i
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the private party bears significant risk and management responsibility and remuneration is linked
to performance ™

Another similer definttion describes PPP in terms of a long-term, usually 25-30 years,
contractusl armangement between & private entity and a governmental agency for the provision of
& public ssset or service theough private sub-contracting and risk sharing while the control of
projects ks still in the hands of the public.”

At this junciure, 1t appears possible 1o identify some common PPP features indicated in the
defimmons and under the duscussion on essence of PPP. Accordingly, the following points may
be contemplated

wo PP s essontially o partnorship that emanates from a contract between public and private
ke,

w The obgective of PIP s development and provision of public services for a long period of
timne, and

w= Undor & PPPF srrangoment, the private party assumes significant financial risks and at the
samme time oxpects benefits

* lrmaieonal Basd S Rovemirucnen sl Dieveloposent (The World Bank), Public-Private Partnerships Reference
Chuide (wersiom 1, 20T 4

P ARsre A Mashass 1 and Mok K (ede) (2016) Public Private Partnerships: A Global Review. Abingdon, UK:
Bouttodge. Povind T (2004) Publec-Provate Partserships: From Contested Concepts to Prevalent Practice,
fetermationsl Ravies of Adsssatrative Scionces TOY) 199215 and Zaato 1) and Hudon PA (2015) Governance

L onnanm Brom Publ Private Partsenbapn. Framssssng Two Cases in the Greater Ottawa Region. Commonwealth
Jowrnal of Lol Growarsenent 16(17) 1230, 35 cited s Jonbuss Jebuntic Zaato and Frank Louis Kwaku Ohemeng,
Presking B Path o Nasonal Development” The Politics of Public-Private Partnerships in Ghana' (2016) 2 Journal
of Segnegw ( omeracting amd Nogotutam 126 3



(1.3) Why Public Private Partnerships Are Preferved?

16 s a0 established fact that public infrastructure® is an enabler, serving as catalyst to human and
economic development” Infrastructure is critical 1o attract foreign direct investment and
expansion of international trade which are 5o essential to a country’s economic development and
growth '

The development of public infrastructure and provision of public services are ultimately the
responsibilities of governments ' However, governments, particularly in developing countries,
e the challenge 10 cope with the growing demand for mlhﬂmclum As a result, governments
started o view working i partnenship with the private sector as an attractive mechanism to
develop pew and botter infrastructure services, thereby contributing to economic development
and enhancement of citizens’ life "

In other words, PP sre peeferred as o solution 1o address infrastructural gaps resulting from the
limited capacity of governments ' They are believed to be important for generating investments
from the private sector in the development of infrastructure projects. '

¥ Usnad Mot Commiscin on Imermationsl Trade Law (UNCITRAL), Legixfative Guide on Privately Financed

lafwierm ture Pragects (J001) 1.4,

This hegndative gunde defious pubdic mBastrsciore o physical facilities that provide important public services and

Forthar loin sowme snamplen i dading power generation snd dutribution facilities in the clectricity sector; telephone

Commmmm it ool it trsemanion facilities i the ielecommunication sector; desalination and waste water

ratme et phants sl wanry et e fac oo m the water sector, waste collection and disposal facilitics in the

samstation sevter, aeel publes mumpoectation fscilities vach s rsilways, under-ground trains, bus lines, roads, bridges,

e e, protn, el s adrperts i the tramaportation sector. The terminologies such as public services, public

ounde amd it tare shio have e e defination in the theus

P Seyae (n 1) AN

" Seyere (e 1) 113

B The Workd ank (0 #) 11

YESCAF s 1))

W el s, Nkl Gaseso, e Muscbie, Martin Hjerpe, and Robert Palter (2016). Bridging Global

Tolepumuenare Cops, Shanghue MK iy Global Institute (Jonc) as cited in Albalate D, Bel G and Geddes R, ““Do
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PPPs have also been preferred for the development of infrastructure projects around the world
due to thewr effectiveness in delivering good value for money.'* Value for money can be achieved
through the use of public resources in a way that creates and maximizes public value.'® Under a
PP scheme, both public and private resources including finance, skill and expertise arc used
ogether with & view to develop and provide public services. PPP opens the opportunity to build
big now and pay the bill in the future. "’

The fact that the private sector is assumed to act more efficiently than a public sector is also
among the main ressons supporting the use of PPP. With their own money at risk, private parties
are believed 1o have a strong incentive to manage infrastructure projects properly. '

(1.4) The Role of Frivate Sector in Public Private Partnerships

In the preceding discussions, it has been made clear that PPP requires, like a marriage, public
sl private sectons o cooperste toward common goals and compromise with each other to
manimiee the total surplus, i e, the development and provision of public services.' The question
a4 10 “what does the private soctor actually denote™’ has not been addressed yet, however.

P Privase Dnabiing Laws Increase Private Investment in Infrastrocture?™* (Working Paper 2018/15) | Research
Tnatsotr of Aggled §qommms 19|
" Phenms Wirmeeh o Misso Sands, Fhe Public- Privare Partwership Law Review (5 edn, 2019) ix
Plnm A FC PFTILam D W M Chan F Cheung, and Y. Ke. 20104 “Critical Success Factors for PPPs in
Dedstrmenmrs Divalopeneses (henese Perspective * | Comstr Eng. Manage. 136 ($):484-494, as cited in Fengyu
oo sond soburs. “Review of Dbl Private Patnership Literature from a Project Lifecycle Perspective’ [2018]
Lo mal of lote petra vare Wysaemwm |
* Dvparsmint for Tramapons, Vue for Momey Framewort: Moving Britain Ahead (2017)8
" Mt in 02T
it a2
" Forer. | Kee, ] B Newoomer, K F & Boyer E (2010). Public-Private Partnerships and the Public
Acowamtiviliey Queation Poblic Admanistration Review, T0()), 475-484, as cited in Xiong, Chen and Wang (n 2)
s :
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Under PPF, the private sector covers a wide range of institutions that operate with profit motive.
Hence, nonstate sctors such a5 voluntary organizations, non-governmental organizations and
other civie and professional socicties are out of the ambit of this research.

Fven though the private sector embraces parties that operate with similar profit motive, the roles
ansferred under PP contracts 1o the private partics vary from contract to contract.”!

In genorsl terms, private parties under PPP contracts have such roles that relate to designing,
financing, building, operating, maintaining and providing infrastructure projects.”* Morcover,
private parties are, in all cases, accountable for project performance and bear significant risk and
management responsabibities !

As it will be discussed i the next chapter, the government or public sector under a PPP contract
alsor permains responsible for, among others, making sure the public service is delivered as per the
quality sl quantity defined in the contract, in such a way that brings good value for money.™*

(1.5) Other Vorms of Private Sector Participation

“AL one extrome there are fully public sector enterprises, and at the other fully private firms.” In
betworn these two extremes exist many difforent arrangements that combine public and private
rodes " In other words, there are different armangements that allow private sector participation,

The participation of private entities in infrastructure projects can be designed in a number of
difTerent forme ™ PP 1 one of such forms and there are usually other five broad categories of

o phiRale Dheriess Wolde “Pebls Privase Parisersbup (FPT) in the Ethiopian Health Sector: The Case of Addis Ababa
Cory” (D] avie, Addes Ababa Usiversity 2016) 15
O e Warld Bush (n 8) |
CPPT Kmowiedge Lab svadlable ot
*itan Ll peetoentoiesil o /edeecinon I8 fep-praseaes-and-insttutionalcesponsibilities>
Adrevied ¥ Fedwuary 2010
M The Workd Tand (s 8) 1
" PTT Kaowlodge Lab in I2)
® Pl Kally, Propuring & Pabbic- Privase Partnershep Law: Observations from the International Experience’ (2016)
& FARD Werking Paper Sevtes, &
SUNCITRAL (a 9) 13 g
10



privale sector patiopation. These are: supply and management contracts; tumnkey or
procurement contracts, private finance initiative, concessions; and franchise.?’

(L51) Management Contracts
They are contracts for the management of a public enterprise or service by the private sector. The

private sector is ssuigned with some management responsibilitics about public service delivery
and 1 generally not supposed 1 assume commercial risks. ™

(1.52) Turnkey or Procurement Contracts

10 o traditional o conventional public procurement approach for infrastructure facilitics. Here a

private party, selectod through » bidding procedure, implements the infrastructure project and its
scale of investment is generally for o short period of time. ™

1t seoms that conventional procurement projects and PPP projects are almost similar. However,
there are sgnificant differences between them. The main ones include:

s PP projects are different from [conventional procurement] projects in terms of

project development, implementation, and management. The administrative and
spproval processes in the case of PPP projects are also different,

o A PPP projesct s viable essentially when a robust business model can be
developed

e The focus of & PPP peoject should not be on delivering a particular class/type of
assets but on delivermg spocified services at defined quality and levels.

we The rsk allocation between the partners is at the heart of any PPP contract design
and s more comples than that of a conventional [procurement] project. Both
partners should clearly undenstand the vanous nisks involved and agree to an
allocation of rsks between them. '

HESCAF s 1) 4

SESCAP 2 130

SESCAP NN g
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= A PP contract generally has a much longer tenure than a [conventional
procurement| contract. .. *

(1.5.3) Concesslony’ Licensing

In concessions, although there s 0o single internationally accepted definition for the term,’ the
public sector defines and grants specified rights 1o the private entity in order to develop and
operste & facility for s certain ime. When it comes to payments, they can take place both ways:
e, concessionaire pays to the government for the reserved concession rights and government
may also pay o the concessionaire 1o meet centain specified conditions.

While the processes involved in concessions can resemble PPPs, the contractual structures of the
Jaster are distinet

(1.5.4) Private Finance Initiative

In this model, the private party s responsible for the development and operation of a public
sorvice. Sometimes, the public sector may even relinquish its ownership right and purchases the
infrastructure sorvices from the private sector. Therefore, such kind of initiatives bear direct
financial obligations on the public sector ™

(1. 4.5) Franchise

As far s nfeastructure and public sorvices are concerned, there is no universally applied
defimition of the torm franchise But it i used as entailing the allocation of tentative monopoly
pervileges to undertake an activity, mainly by using auction to control market entry.™

SESCAP (1))

" Kalty (0 2008

“ESCAP (2 )

" PET Kaowiodge Lab, avadehle ot

“hmge . pephonre lndpciad cxg gade soxbomm 40 fuke plmedopombome -tegulatonfpassage- [ 45>
Agqend 9 Febrawy 2000

HESCAFP= )Y

" Kelty (2 2909



Without prejudice 10 the foregoing discussion on different forms of private sector partnership,
activities that fall under the form of PPP may sometimes be characterized as procurement or
concession or franchise deals or private finance initiative.' The substance of rights and
obligations on ome hand, and nsk allocation and sharing structures on the other are more
snportant 1o label as PPP or other form of participation

(1.6) Arguments Against Public Private Partnerships

Diespite the promise of the social, economic and political benefits of PPPs, there are a number of
thes of failed PPP infrastructure projects n both developed and developing countries.®
Opponents of PP argue that risks are not often shared and cost overruns occur all the time,
smong others ™ The terminology PPP has been even described sarcastically as ‘problem,

problem, problem **

Having in mind the complexity of the debate on the merits and demerits,*' PPPs have perceived
Lirmitatsons and the major ones include:

Not all projocts are feasible (for vanous reasons: political, legal, commercial
viability, etc )

ety i 25) 8
" kelty (s 21) 10
s B s Ssemey C (2007) Deenrs, Deception and Delusion: The Derailing of Ouawa's Light Rail Transit
Pl Mavwe Cosvornanan 811 126 Marvey § (2006) Value for Money” Cautionary Lessons About P3 s from
Dl Cobambi Cumadinn Contre for Policy Alermatives, 1-27, and Vinning AR, Boardman AE and Poschmann F
(2000 ) Db Provane Pastershaps i the US s Cassada: There are No Free Lunches. Journal of Comparative
Puliey Amalynis 208 190220, as oed in Zasto snd Obsracng (0 7) 332
* Mhodge G (2004) The Rushy Basmens of Public Privase Parmenships. Australian Journal of Public Administration
ANA) 174 aed Visseng AR, Boardeun AF snd Poschmana F (2005) Public-Private Partnerships in the US and
Custds Thirw see N Froe Luschon. Journal of Comparative Policy Analysis 7(3): 199-220, as cited in Ibid.
* Limder S (1999) Comung 0 Torms with ihe Pablac Private Partoersbup: A Grammar of Multiple Meanings.
Amerncan Bebuvsoes] Sorentiar 4011 1551, aa cted i Zaato and Ohemeng (n 7) 331
SR Yemonbe, Pebiic-Mrivete Partsersbgn. Principles of Palicy and Finance (1% edn, 2007) 15
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== The privale sector may not take interest in a project due to perceived high risks or
miay back technical, fimancial or managerial capacity to implement the project,

e A PPP project may be more costly unless additional costs (due to higher
tramsaction and financing costs) can be off-set through efficiency gains.

w Change in operation snd mansagement control of an infrastructure asset through a
PP may sot be sufficient 1o improve its economic performance unless other
pecossary conditions sre met. These conditions may include appropnate sector
snd market reform and change in operational and management practices of
infrastructure oporation

= Ofien, the success of PPPs depends on regulatory efficiency.

I spite of all these arguments, however, PPP has become a significant preferred approach for
buaikding public nfrastructure both in developed and developing countries.*’ The global
expetionce Al witnesses that PPP is & widely spreading concept well applied and reflected in
differemt economic sectors. *

SESCAF s ) 24
* Akseye A Mt 1 s Mobas K (odi) (2016) Public Private Partnerships: A Global Review, Abingdon, UK:
Ronthedgr. Viemng AR snd Boardmn AR (2006) Public-Private Partnerships in Canada: Theory and Evidence.
LB ) Progect Working Paper 200600 Vascouver, Canada. Infrastructure Canada, and and Zaat JJ and Hudon
FA (201%) Gevernesor Lassons from Public Private Partnerships: Examining Two Cases in the Greater Ottawa
Rogen Comssomwanith Jowrsad of Local Government 16171 12-30, as cited in Zaato and Ohemeng (n 7) 327
* Ctbon Mirwts sl Sy Geomachew (Conrosponding Asthor), 'Public-Private Partnership in Ethiopia: The Inclusive
Modabry o Tourwm levesment (2015) 1) howrnal of Toorsm, Hospitality and Sports 33, 34
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Chapter Two
(1) Public Private Participation and Market Regulation
(1.1) Government Intervention into Economy

Crovermment intervention into economy has a long existence.* Public interest and market failure
are waually used 10 justify government intervention.

Ihe bustory of government intervention under the public interest justification has also a long
cuistence ™ As it reflects on onc hand the community's interest on wealth distribution and on the
other hand the repection of excessive gains by traders,”” public interest requires governments to
ntervene it the economy in areas of health and safety, environment and other social policy

concerns

Conventionally, governments assume the responsibility to ensure that markets are functioning
peoperly, if ot perfectly, through their allocative role to deal with imbalances resulting from
market faslures *

Market fatlures enable sellers to deliberately reduce output so as to extract higher prices at the
cxpenne of consumens in particular and soclety in general. ™ Hence, a monopolistic situation will
b crested and the monopoly will have a strong market power which allows to behave as a price
maker Such instances of market falure provide the rationale for governments to intervene into

M bt Vamtha Do, “The Pubdic baterest Theory of Regulation: Noo-Existence or Misinterpretation?® (2003)
13 L vpesn Sovwrnad of Law amd Ecomomecs 163, 166
® Clem Mephurn, dhvvnaives b Dradinsl Regwlation, (OECD Report) 9
* Masthe Duosmas (0 4%) 170
* Maphurn (0 46) 9 _
P Abvaam haekuon (Coeresgumding Auhor) snd Mobammed Jabbie (Co-Author), Understanding Market
Fahare in the Dvvwdagung Comnsry Contest (Mumsch Persomal RePEc Archive) (2019) 2
e betrmanenal Bask Sr Recommraction and Development (The Worlkd Bank) and the Organization for
Fovnwene Co oporston med Development (OFCDL 4 Frasseword for the Deasign and Implementation of
Companinen Law and Podiy (198 | i
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the matket and correct the perceived failure*’' Public intervention, thus, appears to be
legrimate "

Ax Tar s modes of government infervention are concerned, market regulation and other policy
matrurments that help to meet societal demands and maintain market frameworks are mentioned
among them. ™

(2.2) Market Regulation

Hegulation i heront i the very nature of state ™ In this regard, regulation can be, taken as the
power of goversenestal actors 1o make and enforce rules; or as an intervention of government
o the coonomy, of & & form of government influence to affect the behavior of market actors.**
Typeoally, regulation enbwaces the mules of procedure governing the way and manner which
titutions sre supposed to sdbere ™ It can also be considered as a type of legal instrament that

O Dhepturn (n 48) 9
Y Raephuior Sensnier sl Malie de Bous, The Ecomamicn of Public-Private Partnership: Theoretical and Empirical
P v bt {201 8) 1940
" Mephanw (n 45) ¥
el DR (1R Sung Socketion aod Woesk Seates, Princeton University Press, Princeton, NJ, as cited in John
M Lain, "The Pobion of Sute, Society and Fconomy’ (2000) 27 International Journal of Social Economics 227,
b4y
Shan vy B defisid i 4 ergmdsation, componed of numerous agoncies fed and co-ordinated by the state’s
Cronwmene bemberieg seshurity B s e power fo sk snd implement the binding rules for all the people as well
o e puramntnns of rube mmoking B ather wocial organisations in & given termitory, using force if necessary.
Thos defimitnon of sate indhosten the power 1o st binding standards of behaviour and enforce the standards, which is
Cehrw e referred be g tegulstaon. i what mabes ap the state
b B b Divemiring Regelston Undenitamding the Role of Regulation and Self-regulation in a Post-
Repehisory Worlkd ™ i Wisk |, Curvent Logal Problems, 2001, at pp 134-135 as cited in Solomon Abay,
Dhesgmong e Reguhanory ol of Govermment = Busmes The Lewsons from Theory, International Practice and
1 g s Py Pah ' (J009) 1) hagrmal of Ethsopesn Law 64
Thoyades st e docwsanon of moty mamduy 37 herenbelow
" Soyaein HHEY ‘
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deals with an intentional or goal directed process of controlling, governing, directing, enabling,
coordinating. influencing or ordering the behavior of market actors. '’

(2.2.1) Rationsle for Regulation

Stnce regulstion s one mode of government intervention, the reasons which justify government
Intervention can alwo be used to rationalize regulation.

Crovermment regulstion of market is justified by the idea of market failure and the needs for
coonomie co-ondination between macro-egonomic and social policy consideration. **

e need for goversment rogulation of market may further be viewed from the perspective of the
provate secton's bt profit onentation. The private sector might involve in legally and morally
unscoepiable practioes under the vell of profit maximization. ™ Misbehaviours of this sector are
saually associsted with its unregulated profit motive. It is also argued that public interest goals

U Bk e el s Ay (0 350 and HEKSATPTR, Marker Syatems Development: Guideline to Plan and
P hasie Masdet Syenvm Changes (2015} 1011
W o markat sysiem el ebescrs s et sctons, relstiomships, functions and issues, market actors denote
ssnral types e bhaleng
o Clhvarmmrnt sl it matisations, both st sational of local levels, forming essentially the public sector,
o Ven prelia busessanes of wny e or awnenhap form,
o Natwerks of cobue farmad of iaformal
o Memburilap v represestative orpesisations such sy trade unions, employers” associations, chambers of
commmarrid Sesl cownmey groeps. whase principal role 1 advocacy,
v Not for proli engasasstions i bading son-governmontal organizations and community groups but also
v sl edacstiensl metintons having womw sutonomy from government, and
== folivadunl o collective prodacers snd comvamens without a defined structure,
* Puorcn, LR st Cuelirn B, Regulated Industrics in a Nutshell (3* Ed ) West Publishing Company, St. Paul,
M USAL 19844 ot pp 4048 snd Ogws, AL, Regulation: Legal Form and Economic Theory (Clarendon Press,
Onfiond New Yorl, 1998, o pp 29-54, s cited s Abay (a $9) 102
Sl G Papeds, X end Warsir, M F (2010). Is Private Production of Public Services Cheaper Than Public
Froduron® A Mats- Regresson Asalywis of Solsd Waste and Water Services. Journal of Policy Analysis and
Mushgument, ML €507 5 cined = Wolbde (0 20) 36 g
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such ws issues of equity, sccessibility, transparency, inclusiveness are less emphasized in the
private sector ™

(2.2.2) Types of Regulation

Distinction is often made between economic and social regulation®’ on one hand and sectoral and
cross-sectoral W on the other,

In geoeral terms, economic regulation refers o the attempt to correct market shortcomings and
socsal regulation 1o the stiempt to realize humanitarian welfare goals.* In other words, economic
rogulation may be described as the setting of price levels and structures, registration of
businesses, corporate teporting and suditing, monitoring operation costs, specifying entry and
ol conditions, and setting standards that ensure fair competition. Social regulation deals with
ihe setting of environmental rulos, health and safety standards *

O the other hand, regulatory functions can be categorized on a sectoral or cross-scctoral basis.
Countries with & sectoral regulstory category usually place closcly linked sectors or segments
under same regulatory stracture. Other countries following cross-sectoral approach organize one
rogulatory entity for different infrastructure sectors

(20 Market Regulatory Mechanivm

Semply put, market regulatory mechanisms are tools and techniques used in the administration of
regulation ™ And if one opts for the wide understanding of regulation as referring to both
povermmental and non-governmental interventions that aim at ordering the economic affairs of a

 Wekde (s 30) M
" Aday (e £9)
YUNCITRAL a9 21
U T, B Regabation snd Regubstory Tramformation in European Insurance Markets (Doctoral Disscrtation,
L i M Universitit Mischen, 1999), ot pp. 36, $9.69, as cited in Abay (n 55)
* Kty i 25
FUNCITRAL e ) 102
* Pund Conk. Colen Kirbpursch. Mactin Mimogse and David Parker, Competition, Regulation and Regulatory
Ghovermamer  Aa Overview (2004) 13 ;
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wotety,'” rogulatory mechanisms could refer 1o all those instruments employed with a view to
order market behaviout

In many silustions, there can be a range of options for regulatory mechanisms. However, it is
challenging for governments o ensure that the regulatory instruments they prefer are both
elfoctive and officiem *

(200) Command snd Control Regulatory Mechanisms

Hemg waditional regulatory mechanisms that tell what to do and what not to do,*” command and
control regulation refers 10 8 system of control based on uniform standards set by government.”®

Hogulation using comemand snd control instruments in most cases is applicd by imposing binding
standards enforced trough legal sanctions such as civil, criminal or administrative measures for
mﬁwm."

Command snd control regulation standards can cover rule making and enforcement and licensing
srvangements under wiich market actors must scquire permits to engage in a particular activity,
These standards may also extend beyond those rules that are designed to preserve quality or
manner of delivery of services 1o the rules that deal with allocation of resources, prices charged
o6 consamen and margin of profits eamed by service providers,™

* Aday (n 38) T8

T saw how s goyvmmentel mervention may form regulstion. refer below to the discussion about self-regulation

wonkey wmction 2 13 3

* Dhephorn (n 48) 4,

Hopudatony mirmmonts see sl so e effective i the sense that they overcome the problem they were introduced (o

doal with sl ey e offioiemt whon they com manimsie both direct compliance costs bome by those subjected to

B reguhitonn. wnd other oflen maowy iedierst. costs which can be imposed.

* Vaphuen (s 483 410 .

T e W Mol Faplissing Market Mechasieme” (J000) 2000 University of lllinois Law Review 275

" Martm Modwarve s Sebwtuin Sher. Rogwiessry Lisensment Toolkit: A Practical Methodology for Assessing

Bopubamen o Trade gmd buvestoent i Services (e Intormational Bank for Reconstruction and Development (the

Workd Nask_ 2004) 40

= Malerve and Shes tn 71) 3 :
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With their binding nature, command and control regulatory mechanisms enable to prohibit, with
relstively cortain snd immediate effect, a particular type of undesired conduct.” On the other
hand, there wre also & range of options other than these traditional instruments that help achieve
public policy objectives ™

(2 0.2) Alternative Regulatory Mechanisms

[he aliermatives o the traditional command and control regulatory instruments may be
categorieed wnder three main groups: market-based mechanisms, self-regulation nnd co-
rogulation approsches, and information and cducation schemes.

(2020 Market-based Mechanisms

Markotbased mechaniama, sl often reforred 10 as economic or incentive-based instruments,
we weed 0 change of modify market behaviour through the use of cconomic incentives.”
Loonomie incentives such as taxes and subsidies are used in order to encourage service providers
sl even consumens 10 st i accordance with public interest.” These instruments function by
providing economic incentives fo businesses and citizens so that market actors would behave in

wach & way that helps achieve public policy objectives ™

" Mhokenmve and Sdes (n T1) 41
 Hophaarn (8 461 10
* Haphan in 46) 4
* Paptomrn (% 88) 21 and Mobmarve and Sdez (0 71) 62,
Hare v b bimed of s hamsien are categorired & incentive -bascd ones.
" Mhalmsren mad St (n V1) &2
* Haptoun (n 44) 22 1Y
Fiscal merasires ansl trading sy see the Two cosmmon forms of market-based instruments,
Mg Bl mtmunres, e snd subsiidies sre memally weed Taves are uwsually levied on harmful activities to make
S relasrvaly moee evpanive 1 Bt lew will be prodeced and comsumied. Alternatively, subsidies are applied to
Fremar pealon tem or ceampteom of activities tought W by advantageous
Uldor wanding wohomsn. guvermennts set an aflowed level of an activity, for instance, the production of carbon
Benndie aml Wiosating emmien porsets o frmm. Then, e finms wall be free to trade these permits amongst
Dumelves I s domg, povernments sre able 00 desermune the total level of emissions, without putting limits on
b A fema '
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Since macket-based instruments are the product of government decisions,” governments have a
sgmificant sole o establishing the regulatory and institutional framework in which the
wstrments operste ™ 1 s, bowever, challenging for governments to ensure that the cconomic

meentives inboduced  theough the market-based  instruments  achieve the desired policy
objectives *

Whan it comses fo the dogree of government involvement into market-based instruments, it varies
widely on e basss of the policy objectives 1o be met through the instruments. In some cases, the
itroduction of fecal messures shows o direct government intervention. In trading schemes, on
e other hand, the role of government may be limited to help establish the legal and institutional
framework toguired for & market to operate -~ without getting involved in the day to day

opstation of the markel "

Av compared o the raditional command and control regulation, market-based mechanisms
coabile 1o meet public policy objectives ot lower cost and with more cffectiveness.” Besides,
stk based instruments reflect businesses” and citizens” decisions in response to the economic
mcentives aed these decistons will, in tum, reflect preferences of the businesses and citizens,
Iheretone, these instnaments are able to deaw on information which is unlikely to be known for
rogulators *

Ihe provate sector also values the sutonomy which market-based instruments give. Such
atruments provide the private sector with the freedom to make mvestment and other choices as

Trmbong o homsen e sl sl b diatrdete water batween competing uses of to allocate 'slots’ for aircrafls to land
#rcmed pepaate
T Ake Kavwon, Tavrgy, Oeversance, sd Markes Mechaniuma (2018) 72 University of Miami Law Review 476,
124
* Hopham in ) 22
* Maphoarn 1= 45 12
* Mapbosn (= 88y 12
* Mapturn (0 863 § sl Mol (8 70) 176
™ Maprn (s 481 6
P3|



Jong as W pays the required tax or prefors to disregard the subsidy grant.* Hence, it seems 1o be
for all these reasons that developed countries have shifted toward market-based regulation.™

(2.0.2.2) Self-regulation and Co-regulation
Selfregulation and co-regulation are regulatory instruments with no or very limited government

intervention ¥’

Selfregulation exists when floms in o particular industry or individuals in a given profession
voluntanly develop rules of practice or codes of conduct 1o influence the behaviour or actions
within e indistry o profession. The group of firms or individual professionals is responsible to
develop istruments of self-regulation, monitor compliance and ensure enforcement. ™

Selfregulation can sl be exprossed in terms of, at one end, collective arrangements between
frms themuselves, between o and other actors (including auditors, technical committees, non-
governmental organieations and community groups) and, at the other, private contracts between
ey idiusals and fleoms ™

While selfpvgulation s understood a5 & system of private ordering,” co-regulation involves
explicit povermment imtervention ' As this intervention can take different forms, it may not
somctimes be easy to make 3 cloar distinction between the two.*

Coregulation mvolves government intervention that provides the regulatory arrangements with
s Torm of legislative backing * Therefore, co-regulation can be described as self-regulation

i

* Kavwan (n ™) M4

* Mobemnerve and Shes (n T8
¥ Haphaan (n 403 M

* Haphamn in 443 M

* helia Bk, “Thvosmring Regubicen Understanding the Role of Regulation and Self-regulation in a Post-
Ragnbunory Workd ™ m Wiack | Ourvent Legal Probienn, 200), atpp. 121, 1134121, as cited in Abay (n 55) 69

* Cafagg ¥ i ) Rufameng Solf. Regulation in Esropean Private Law (Kluwer Law International, the

Saar i, 20085 ad Soheped 1. The Consmstion of Private Governance: Product Standards in the Regulation
of Mmagranong Markens (Mt Pebiubung, Orfiord sd Pocthand, Oregon, USA, 2005), as cited in Abay (n 55) 69

* Maphers (= 48) 38
* Fapturn (s 48 38




with & legislative backstop.™ It i the degree of government intervention and legal backing that
cstablishes the difference between the two ™'

(2020 Information and Education

Semooth fow of information is regarded as one of the prerequisites for a market to work
propeety ™ This reveals governments have to make sure that information flows smoothly in the
market To this end, governments use different regulatory instruments,

Information” relsted instruments work 10 change behaviour through ordering or requiring
Puasinesses to dusclose groster mformation o 1o change the distribution of information from
whaore ot s avlable 10 where it s not. Hence, customers and other businesses will be able to
make mote nformed decisions ™

These imstruments do not durectly impose binding legal norms on the actions of consumers or
compaties that sill make the ultimate decisions on their own, Using these instruments,
govermments either compal or encourage and persuade businesses to provide greater information

* Haophaum [ 44) 11
= Phoner Magadatoon Tash Fosve (MRTY) (001), Rowtes 1o Netter Regulation: A Cuide to Alternatives to Classic
Fogulawen, BRTY Lossbeom, Duwossbar | o3 citnd s Hepbum (n 46) 13

" Hophams (w 48) 34,

To past 0 onomplary wuy, 0 b possille s comader & group of firms that introduce codes of conduct 1o influence
B Bt o st of s membars. 8o far, the codes of peactice remain to be only self-regulatory instrument.
Fhon of e conden wurs mapponied by b roguicing group members 10 abide by them and imposing penalties when
Pt on met vempdapi d o wemkd by 8 oo frgulatony ropme

SO | 2000 Ratenting e Thasaar A Natursl History of Markets. 1* ed New York, NY: Norton,, as cited
e Shews Cusssnghum, Usdormanding Marder Faslires in an Economic Development Context (Munich Personal
Ralle Arvhine, |* lln, 2011) 9

" Mol | G sl Ratnser M Konakman, “The Mechanisam of Market Efficiency’ (1984) 70 Virginia Law
Rovew 409 %41,

Defrmitinm o & ey Sessned contrnt sy be sed fo refer fo onc’s beliefs about the appropriate price of an asset.
Ao anse ¢ bediats gam be dessrmssed by boeh hard imformstion of known facts and soft information of forecasts and
ey

* Vaphurn in 45) 10 >




o vonssmens. Examples include information and education campaigns, labelling requirements,
o oiher requirements 1 duclose information to the market,”

(24) Public Private Partnership as Market Regulatory Mechanism'™

lmmM*Mihuf”ﬁh-bdovilh.Ilhllbemdiumcdinthepfeccding
Chapter, pubilic services and, on the other, public services require government intervention for
ew development, organiration and delivery, among others.'” This implies governments
involve in PP i many ways and assume different responsibilitics therein,'®

A poversinents are ultimately responsible to provide public services, they need to specify the
opurnements for delivery "™ Governments have 1o choose the right project, choose a competent
provele partoer, and st and enforce the parameters in which that private partner operates.
Moreover, governments should also establish processes and institutional responsibilities for
PP Lo the stops 10 be followed while developing and implementing projects, and the entities
respuanible for each sep. '™

Crovermements” mvolvemsent in PPPs and their relationship with the private sector are defined and
Fosnd by contracts In PP, government involvement and its relationships are no more and no

= Maphaun (n 44) 30

T e il o (w15 0,

Foviw of Mavsnws b babieved 5 be oo cssential sad effective means 1o identify knowledge gap and provide
iighie for Bamnns soniinshur. Tty the wiom bokon, ihe review of PPP lierature reveals that the regulatory role of
PP o e Bt Dot ot b ol preguenly, mow given due attention

Tho swemer of s o hawt g Bhovsagh all PPP rebated btcrature, referenced in this thesis, and learnt that it is only
vary Bew of e Daovatas that sempe. ot heast incadentally, to look at PPy from the perspective of their regulatory
N Y

The fow’ Daavatne v Banis inbioitod in the following motes wnder this particular theme, i.c., PPP as market
Crgedir ey s A,
‘Mmmm“mmum:cwgdmm
Powrs (20189 ¢ Duropenn bl Private Partnershp Law Reveew 197, 208

ECAFaON

bk Besss mnd Lass BakBeoss, Pebdic Private Parssershis in Development Cooperation: Potential and
Fltadic for Bow luttve iepwn Girewsh (2019) 18
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lows than the comtracts negotiated. approved and executed.'” This reveals that government
responsibilities, indicated heremabove, will be reduced into and form part and parcel of the terms
andd conditions of PPP contracts.

I other words, FIT contracts themselves determine tariffs or service fees, tariff adjustments and
other standards, such a quality, relating o public services and their delivery. '™ In so doing, PPP
contrncts e the parpose of sliemative regulatory mechanism — regulation by or through PPP

condiag ) e

M b Paschud Digvin, Pl Private Pacserships” (2008) 44 The Procurement Lawyer 9

e Wkl Busd (w &) 101, s PP Kaowiadge Lab (n 13)

RN AR (1) 52 The Workd Buask (s 8) 181, PPP Ksowledge Lab (= 33); and Molinuevo and Siez (n 71) 62
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Chapter Three
() Using Public Frivate Partnership as Market Regulatory Mechanism in Ethiopia
(L 1) Overview

[he comstitution of the Federal Democratic Republic of Ethiopia obliges the government to
provide public mfrastructare services to and thereby improve cconomic conditions of all citizens
of the comstry ™ To this end, the constitution empowers the government to formulate and
soplomant e coustry s policies, strategios and plans with regard to economic, social and
devebopenent matters " '

Acknowledpng the wellostablished link betwoen access 1o public infrastructure and economic
growth and development,'™ the Ethioplan government introduced different development
progrems hat stiesaed the seed 10 enhance the expansion and quality of infrastructure

dvebopenent !

ST Comnion of B Fadersl Dumsocestie Republic of Ethiopia Proclamation No. 1/1995, Federal Negarit

Chbonin, 1* Vo Mo |, A Ababa, 21* Auguit, 1995, Ars 41(3N4), 39(2);

0 e Bl B Comtination revogmisvn, weder Art 41(0), that all Ethioplan nationals have the right to equal

wovnnn b gty Pessiodd s ters sorviees. O the other hand, the provisions, under Arts. 41(7) and 89(2),

i won et v b abdugaiion b allecate ever incroating resources 1o provide infrastructure services and

T pe e | sasahtnimi of ofl sqeguytively

T Comunmunsnn of e Padiral Dimncratic Republic of Ethiopia (n 107) Art. S1(2);

Tha Cominmuion spunifically omgernens, smder Art TH8), the Council of Mimisters to formulate and implement

e il el Bevelopement progree. It flarther ctates, under Art. $5(10) and (1), that the economic, social

wod Aevniopement prograss farmsiatod by the Council of Ministers are subject to approval of the House of Peoples”

Foprosonnmtovnn, whah sbin b By power, by virtee of Sub-Art. | of the same Ar, to make laws concerning such

£y e—

e Fodersd Dimraine Rapubiie of Difopss (FDRE), Public-Private Partnership Policy (2017) 4

U Fodund Domocrane Reguble of Tisopss (FDRE), The Sevond Growth and Transformation Plan (GTP 2)

FI00 000 JOPR0 (201 1) Mol Plassing Comassion (2015) 3, 16, 1X; and Ministry of Finance and Economic

Dhevolopement (VTN Eliapes Buslfing om Progress A Plan for Accelerated and Sustained Development to End

Posarty (FASINDY (200808 2000 1 (200%) Vol 1. 46, 51

T TP | mas hetwnnn 200070 1200413 snd had about seven strategic pillars. One of the strategic pillars was

rehited with miessrcnme Sevelopmene By the same toden, the GTP 2. which runs from 2015716 t6 2019/20, has
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In pesctical terms, Etbiopia bhas fast population growth and also high demand for public
imfrastractine ' Mowever, the gap between actual public service delivery and public service
demand e aill buge Previows efforts also remained inadequate in addressing the demand for
infrastrcture and public services '

Alihough 0 sppeeciated the need for infrastructure development in its development plans and
worked 1o realise so, the Eibiopian government could not satisfy the demand for public services
yot O of the s tossons s associated with the fact that infrastructure building activities
cannot b succemfully remplesmonted by public finance alone. Hence, the government noticed the
seed Tor mobilising resosrces from different sources in addition to the traditional government

fnsncing " 1o this regand. the private sector appeans 1o be indispensable source of finance.

The wae of resources from the private sector in the form of partnership with governments,
otherwise teforred 0 s PP, has been practiced in the world to fill the gap in infrastructure
rancing " And s gives credence 1o the need for developing appropriate framework that deals
with the partnerships botween public and private sccton, '

Accordingly, the Piliopian povernment came up with the country’s PPP framework.'"’

hond wims vt palliy il o of e resersies ihe neod 1o bridge infrastructure gaps through special attention
s g v e st pu vl
Parthermnn, e Pl for Accrlersted ind Ssstained Dvelopaent o End Poverty (PASDEP), that ran between
JOL U 200 10 sl s o e B for Soemsalation of the GTP |, described public infrastructure as backbone
o s gy
e MR Sl Sadeb Dv Ceesapeshasans (hemssppan and V. Arunkumar, “Accelerating Development in
Ebiogen — The PIP Way Lansoss Boes lndia’ (2015) 118 International Journal of Pure and Applied Mathematics
e
S Ui Nassonn Dirvnbapenont Programese (UNDF), Pragaects of Public-Private Partership in Ethiopia (2015)
Ne )
TEFORE s 10y 14
SO e 100y 1
K A “NWPMMMM)&MWII)I?
T N bt e B o somes 120 and TM
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(4.3) Fibioplan Public Private Partaership Framework

Euen 0 might be said that PP projects can be designed and implemented on a one-off basis in
e abcnce of FIP specific framework,' '™ clear policies and political commitment demonstrated
theough appropoiate legal and regulstory frameworks are important as they provide a stable and
reasonable environment for and trast between the public and private sectors.'"? As a result, most
countries with succesful PIP experionce established special PPP frameworks. '

A TEE ramework s o comprobensive approach that contains policy, laws and regulations, and
pros cdures setting what works noed 1o be done by the public and private sectors, and how these
works kot togethor theoughout & PP project life cycle.”' In other words, a PPP framework
comints of policses, lews, rules and procedures, and institutions that together define how PPP
progects may be wentified, evalusted. selected, prioritized, budgeted for, procured, monitored
wrnd scconmted for, and who will perform each of these tasks, generally on a programmatic basis
etead of an ad hoo nature 'V

The |ibsopian PP Samework is slso comprised of policy and legal documents, and institutions
hat detormune and explain the scope, identification, preparation and implementation of PPP

TUPET Kaowiadge Lab, availible ot

¢ rrptseehnhplieh g gabe wciens § oitablnding - ppp- fransowi k>
Aecrvind 0§ obewary 2000
N et K Pesersen, O 1 Sohers, W Sencipto, R M, 2015 How Do Governments Support the
Dvybopent of Pobiie Privise Parseriips® Meossuring sad Comparing PPP Governmental Support in 20 European
Commien Towme Baw 15020 115199, a ot in Caiywn O, Yong Liu, Alex Hope and Jianping Wang, ‘Review
o b om e Pl Privase Parmaridegs (PPP) for Infrasnucnure Projects” (2018) Intemational Journal of
Mosagrrmene 17
TEPTT Knewhodge Lab (s 110)
" Kalty tn 2% 2
SUPPT Ksewbadpe Lab in 115 and
S el g oemeomt puteetied i asETR WY SUPe (haps
Accovnd § Agesi MR ;
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progects Mareover, manuals that govern detailed issucs, implementation guidelines and regular
bt o ummwents relating 1o PP projocts are all part of the framework, '

I s renpent, the Fibopan government issued the PPP Policy in August 2017 (hercinafter also
reforred W as FEF Policy), the PPP Proclamation No. 1076/2018 (hereinafter also referred to as
PP Proclamation) snd the PP Diective No. $52018 (hereinafter also referred to as PPP

Directive) '™

(121) Filioplan Fublic Private Partaership Policy

I entabilinhung & PP famework, the flest sicp for governments is to articulate PPP policy. PPP
policy can mean & government's statement of intent to use PPP as a course of action and
poverming poscples o develop nfrastructure and deliver public services. Governments use PPP
policy statements o communicato their intention to the public and potential investors, and the
tvasens for thok desiesom '™

YEEEWE s 1y 2
SR ol o Mhsrmers b im0 Regalation 1o implement the PPP Proclamation, so far. The Public Private
Forvmrabog Dsaiion N S00010 o busnnd pesssant 10 At 65(2) of the PPP Proclamation by the Ministry of
Botspins wmd §ocmeemmi @ caqpur g
T PPP Pron b s dhisnes, woder Ast W6), the PPP Roand will issue 3 Guideline that prescribes its
wonking procedas The P bamation further indicstes, under Art. 12(4), that ooe of the responsibilities of the PPP
Dhiusmans Comerel o b devobop amd mmphoment & pesdance relating 10 project preparation, procurement procedures,
propaestn of Sad Bocwmwens sl prapect agreemeents or other lopecs to wupport the implementation of PPP. On the
e Sl Bt PPT Diwenton saten, wder Ast. 8(1), the PPP Disectorste General will issue guidelines dealing with
S e el o bt

et st und whi i of posrncsal PP progects.

© Propeet fosnbaiey wrvomng snd sppreeal sussaly,

Vol b sy
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A TIT policy s expected 1o inchade it rationale and program objectives, scope and governance
arvangerents '™

(L2010 Olsjective
The Eibiopan PIF Policy reveals that the use of PPP in the country has two-fold objectives and

they aie

To wimvsss e Tancisl resources available for the development and delivery of
listne e servions in the country through leveraging private sector investment and

managetacet afud

To captuee the bemefite of private sector involvement in infrastructure development
Brogh e aligmont of public and private sector incentives and the use of appropriate
riok eharing. where such beoefits exiat '’

B The Woarkd Pash s 4) A0
TIRNEE w11 AT,
The FPT Pl evpunts it e Sllowing bosefin would be coptured through involving the private sector in
B e e By ey
Lot s athatna o duwbigm o pevwe Seivry sgpeoh,
F ot @ prepevt dideyy snd cod overmem,
oo g o p by gy e approu h o et anactane WTYICE coating,
mpreved guatey o o Tacumy .
B g wamater e hond ey sty sexten and
S e rrased et endosason
O g of et Sl Bl sbgieves, e Sllowing spocific obgectives are also mentioned i the PPP Policy:
o Tu ety e onabling ewviesmsent b Guiltate enbunced and systematic private investment in public
A ey
T capmere il dhare Amewlendge o e mplementstion of PPP projects, from both intemational and
mm.*-mhm«mﬂmmum
- I-ﬂ“dmhﬂﬁkﬁmmﬁhmhkmﬂuw
vapvnmbaimes of sl partars
- hmﬁmw“t#MMMQmm
i pond wehorang of propesth. e hading sekecton of private partics, and -
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(2.2.0.7) Seope

The Eiviopian FIP Policy determines scope of the PPP framework in two ways. The first is that
Wodefimes e poversenesd institutions 10 be bound by the framework and these institutions
o hude public bodes and public enterprises (heremafter also referred to as contracting
sthorsties) The second & that it puts the criteria 1o select projects eligible to be procured and
deveboped twough the framework '™

Uider tha 11 Policy, public bodies are those organs of the federal government which are partly
o wholly Bancnd by povermment budget, and public enterprises denote organizations in which
the Toderal goversment has significant ownership and o project that meets PPP definition is

usnberiaken '™

[he PIP Policy states progects that meet the general definition of PPP may not necessarily be
seplomentad withun the PP Bamework Projects must still be evaluated to ensure that the use of
PIT delivery sppeosch i the most cconomically advantageous to Ethiopia. As a result, projects
will meed o be sssessed W termw of cortaln oriteria. The PPP Policy provides about five key
cteria and By e wvalue for money, affordability, public interest, sustainability and
matitutonel capacity '™

T prosie o albpec e vabuatson of the wne of PPPs i ihiopea to support the evolution of the PPP

G wir ) gl g mrnagtnsn of PP pevpects
W cogaed e B sl e adegiing FPT i Eiduopes, see above the discussion in the section ‘Overview',
RS s 10 1)
SEORE e 00 12
al d L TR T NE Y
Rovomding o e PPT Pudicy. e Bt crmenion i vadee for mosey Projects will be delivered through PPP approach
By wen Bl & sy ol S swomey Vadee for money i penerally derived by comparing the expected cost
on B vt enplessant & grepect smder PPT Brasmework 10 the expected cost for delivering the same project
R T s e LU e
T mw-—hwmmmﬂmhm”ﬁuﬂmmlbmwdmbe
A Uk B oee growireme et S ey Mewever, ihe Policy also takies projects below this threshold as suitable o
b e lscerd il PPT bameeert -m-mmmmwmnmmm.
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Irespestive of s crinerin, e PP Prochimation expressly excludes the following from the
PP fammeword, however '™

Aciivms rvhummg o ool misen, mincrals, rights of sir space; and
Frov ot w deventitars of publa mfrastracture of public enterprises.

Vst i e i sy s TP iy s Bhe govormenent into 8 long-term payment
BBl TR b ol i ey e B pereiis weener for i services, capacity of the government and
sk s n e S e dinet B wenbmenid bidene & geegiet  decabed W b defivered through PPP.
Pl @i s g ieaet sl 8 s prasiet sl e e sudied to understand their impact from
B T L L L e P ST T
Tl Bl i ahosian praguins el el s busi sl by petemiial of the propect 1o benefit both parties over
B e gl g s v e alligtaids s gy Cecsmmitances of bath forescen and unforescen,
TR T st v 50 b B b peedis b cobde public sesd rivate partics 10 adapt to
1 i =
T e i wlh wlwiainy of Wi i ntang seeedy e dus b g s oblugatons in the PPP agrecments.
ThE s i gt gunis s b e asaleenils sadie b wederitand obaervance of cach of these
et s T N o g T )
IR e Bt Pt oo 1000 918, Fudersd Negaen Gaseta, 24* Year No. 28, Addis Ababa,
IF Fabvay 00 A Wy R AR e 05 10 sl Alaline, Bl ol Crbes (0 13) 2
R — ey ———y R T L L
W s s e e W e greeams Loashing o e ierasepn sgreficance of ports and airports of
Mg s e b ey W g St f wet peokib e matimum allowable percentage of
-
S ———————— e L e i Ll
Mnmmm*uﬁ-mt-mmmmnddm
Ohmiong s e o s, e P P snhes oo, wnsber Art. $(1), that PPPs can be applied to:

T g, e, Sy, samonce o eperation of sew mfrastrcture facilities,

L peresn————e AL

R I T Ta
- mm*-—-'”m'“'m
e ey g e

Thie vt S e ngpisns PPP merwust smibemis S grrentiehd snd browuficld projects.
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Ar fw = pn«hﬁidh“hmhmmrolkymmnwp
Paraed] mﬂaﬂfl&thhﬂﬂyd?‘u-ﬂmc%im(bcnimﬁer
stven refeered b an Mamtry | will e respomaible 't

T P P will wsanems S respumaibiliny to spprove PPP projects prior to tender and award,
Phe B will e Nanw B pomar o imstrct & contracting authority to make use of PPP
delivary sppvinh B progets The Bosed shall be chaired by the Ministry and composed of
by w 7 ehe v ame Mm*“dhmw.'“

The I L o 0w My, whah & devignated s PP Directorate General under the PPP
Prvm bime - o daall b respemmisdedators s ae

Lo tng B Misatry s e masagement and development of the PPP framework;

peetiog B developeest of & PP program and individual PPP projects through
P i of sy e e FIT Boaed and contracting authorities in the identification,

P b appeoval. developesent, nplementation, monitoring of PPP projects,
ol prieseting B paroguason of e pervate sector in the delivery of infrastructure

Witynwe ™

Tl FPP Podicy Surtr shates e Misintry and & contracting authority will also have key roles in
B prvrsas of PP Bamewerh. The Ministry will be the owner of the framework and

Baasrmie of S PP Bowed The Mty will slio have other responsibiliies including:

o The desgmation of & pewpect 8 PPP asd s will be done in consultation with the
N el Plasreng ( commeoncn amd

e =

ETRE o e
R _
L L e a——re———— T ] BT
Wity Sl St o Bibigin, Mimissry of Wanm. rogation aad Ercricity, Mimismry of Transport, Ministry of
PuBtice § e Souuesnad Pining ¢ smmtnmions, Misssrry of Fruderal snd Pustoralist Affaurs and two members
P B gt an ety e Moty
TR 00 08 et PP P, An ST

i1 ]
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comtrate

(V3200 apian Pl Private Partnensbip Legal Regime

W s commiries ovine spesiad lews and regulations that are designed for PPP projects,
oy mry e sepene spueae begel o't Masy countrics have spocial laws, indeed. In
G Wl e i PTE lews eust, govermaents normally follow regulations that
e e el praibde pev i gevens |

Phomwnan 0w Sogal segom B PP nchudes mot only special PPP legislations, but also all other
M et Bl TS T gomersats, decision making processes, and implementation and
Sty prosadetes o sewe o8 lews and regelations that govern PPP project life cycle
e e bl Baeswwert Y Thes eveshs ssccomsful PPP implementation  requires

bl 1 TSI T L
ERORE 000 e
T et e Gl e o B iy e PP Py iaenes om page |2 that national regional states
B B St o Pty Bt s remplemannsnnn Bumewort for the development of PPP
e
T P L onn Pl P Py S S Sataren A¥ws Advences m African Ecomomic, Social
Ot Padtate s’ Oohegumans (VW 35
T TR
T Wt B o 0 st BRCAP 0 1) 0 |
0 s i i e gt g S TP dny S el e ffevent hegal mutruments including
L m-hmumhﬂmtn.w
Iy M. sl . g gt b e ek, pldge b, accquisition o appeopriation law and
b
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A et wder S Bmsnien on Piopin PPP framework, the legal regime for PPP in
gmm-M-umm-hﬁuanIoum."'mwﬂ
-y e 2 8
-lmuuwmmMﬂhMm&mmm-ﬂtmmw
i Ay, S0
Thumgh e comming FHF Pallucy bn e Bt of e sons e e dimunery, e subanguent PPP Proclamation is not the
et gl Gt ae Raes St B cmivegt of PY The Eiheepian Faderal Government Procurement
ik P Afimumipisis P buminon Ne SE0D00. Fadmal Negarst CGanes, 15* Year No. 60, Addis Ababa,
T Rl T S s it b Posimmmnt Pros o, has stipulations concerning PPP,
s Bk S Bt P bt S PP s A% 30T) m un imvestment through private sector
PR T i s Mrswsns & pulbiin Sy sl o privase secior nterprise. The private party
e s i o T ot gl s by s of Art 3(10) of the Proclamation.
g TR e Pemite P bpsiott Bum bacy snlies o B prrease party comoesionaire and they include:
[ g e e R e st e it h o R o i o,
Brmpnning Bl S il asilaiad wd sguraiisaiil valla o cossestion with the performance of a
e e e o
B o g, o g R » gt Baen o stbaing pevermment property in the interest of
DS R s of Reen B e g Bunle e evaen ool Buoem wiets of customen for a service
ALt
T B s L e P ansmiss Pl St ol e e e rvtnn sl implementation of PPPs awant
T s prien Dimsation by i My mesmliing s An M Thes seveals the Proclamation does not
ST g st TP oo i e My s o Dwvctive.
BT e i 5 i an o S e PP P, wderinds PP The PPP Prociamation defines,
Wi B LT P e g s i g b § (ossing sethority aod a private party that:
B e e s
N b G by g oo gus S ¢ o e propet contracied. and
R SN ———— DT T S LT
B s i s 1 i) v d e b
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regime consiits of legal ntruments of both already in force and yet 1o be issued. The legal
tegime inchades the PP Proclemation and PPP Directive already in force, and Regulation,
Drrcctives, Ohndelines, Gusdance and Manuals 10 come. '

[hese Jogal acts sre not the only ones 1o constitute the country’s PPP legal regime, however. For
e remson that o legal gime for PPP includes not only specific legal acts, but also others
opacting o FIF peogects, the logal regime in Ethiopla can extend to encompass other
instruments '

A legal regime o FIT generally noeds to have provisions that carcfully consider the following
o sapevts '™

Interents o comorrns of both the public and private parties; '

L B Regianima e pevviie wecir i suppesad to agree to undertake the development of a project
R e el o it 2
F i Do fgialioioms, W privvate sodhor i suppesed 10 agree 1o bear gignificant risks relating to
Pt reimm of e prepayt did
Limiin Bl legialioma, B peivate seciee b supposed 10 agree 1o receive consideration in the form of
e B e gevarsment o dorviee fnes 1o be collected from users and customer or a combination of
hee .
Thas shormn B Prsunspmnt Prowlamason sl PPP Proubemation understand PPPx in a very similar way, Hence, it
pem b Bt By B s Bt e PP Pyog hemation scnowledges, under Ant. 64, the Complainis and Review
T e e Prosr et Prox bumsitom sppley mutatis musondis 10 the PIP scheme.
s s e e it 00 et |14
T T P s mapeesily statee, sndor At 60, that the laws of the Federal Democratic Republic of
Fibins will b agpiand e govern PP progect agrevmnts so long as they are relevant
T PP oo bimmiimnns snlistes, ek Art (1), that » private party that won bidding will establish a Project
©mgany b b merpeesind soder e bews of e Foderal Democratic Republic of Ethiopra.
Wornwnr, e PP Pooulamutnm sl PPP Dirsctive specifically mdicate, under Arts. 64 and 30 respectively, that the
ot sl Bavarn Mahumam s orporsted ender the Procurement Proclamation will be applicable to PPPs.
EMCArE B M
Kty 0 290 30
rmﬂm-m.m-wﬂwmmdﬂummwmmg
W oot e el gty of the PPT buddeng process, clanity and stabulity of the PPP framework: criteria for
Mu*‘.*mﬂnhﬁkmmwmwﬁw“ﬂn
3%




S e of contracts i view of ather applicable laws;'%
— Fnforceshality of the nighis of the partics; and
Chvrrmmental organs with the power 1o entet into contracts and approve projects.'t’

e legal regime for FIF s Fihiopea treats matters relating to the rights and interests of the
bl peivate parties sepsrnscly. With regard 1o contracting authorities, the legal regime
e e, smong othsors '™

A Contracting suthonty may require the private party to provide security to guarantee the
et fowenan o of ita obligations under the PPP contract;

A provale panty camet sssign it nights and obligations under the PPP contract to a third
Pty wndess the contracting suthority consents in writing,

When  pervate party fails o perform it obligations under the PPP contract and remains
walde w0 peonfy the faibare, the contracting authority has the right to temporarily take
over & Daciliry im onder to ensure it effective and uninterrupted delivery; and

FIY sprowmmnmn st of mille Suvmvan e pubdic sl private partics; benefits commensurate with the risks
i sl e FIP st sl oflis e with which ihe public sector will manage the PPP contract and
A e e

T PET P i deshs with sty of PPP (ontrscns i the light of other relevant laws. Without prejudice
B pess e greees sseture of cosarscts, PPP comtracts are required, under Art. 44(1), to establish a
Pt vy Bt o snppeeed & by Boemed as per other teievant bews of the country. In addition to this,
st o PET prapent agraemants s s Setormed @ sccordance with other relevant laws, by virtue of Art. 60.
Thise s, g oy, omibde b wsart it the Eitwopuan legal regime for PPP governs PPP contract
B e g eamadn v sy eolessnd lew of W coutry

Ve g i Ast 1) of e PPT Prochusasion reveals the PPP Board has the power 1o approve PPP
pranennn Al e pew s el At 2000 ML T and NI of the Proclamation show that the power to enter
vl g P i revaes 0 4 oo tng sashorty whah has the iberent responsibality to provide the
A ey S oot el

A4 vl e [ begad regrome for PP cam B sl % hve made it clear with regard to what govemment
*“ommdﬂpﬂlﬂnmdwnnl'm
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o umﬂmueﬂmmdwmmmcmmm authority
o enhuiiuts e private party with a new ong

v Fa e W rghes s sterants of ihe priviste sector are concerned, the legal regime provides,
mil‘(M..n

A pervate panty s the right 0o charge, recetve or collect tarifls or service fees for the use
of & faciliy,

A pevie paty seceives Bsancial gain by way of compensation from the contracting
suibamidy

o ey W osre e amplomentation, sustaimability and viability of a PPP project, a
Pt ity ey b prented sconomic support from the government in different forms
o bding (00 deunt payssonts as 2 substitiste for or in addition to riffs or fees; (b)
comtrbetions i and sech as seset tramafers and land usage nghts; (¢) payment guarantees
ot ot seowities, sl (d) gearantees for the performance of obligations of the
comr b ting muthur ity

o T the ovient mecossary for the smplementation of a PPP project, a private party will have

v h tghts over land to possess, e and mortgage any immovable property thereon, and
e governement has the responubility o make available such rights over land;

— lhhcmwahm«mmumwﬁublctonpmjmin
e PPP comtrnct and that incromse its costs or decrease its revenue, the private party will

b emtiled to (cempenaation,

PP Prsvhusion, Ao 4200, 43000 A801KTY 47, SN 1ONAL SN SHININD), 35; and PPP Directive, Art.
bL lm“”u#—hﬁwmhhhwmummof
Chgorr Nine of e PP Pt woukd il onpery hew imteliectual property rights, trade secrets and other
3 vy vigihe .
O g of Wi, ot o sl progestalls may b given boows o financial compensation for their studies
A B B guermntt o they arv s peardid e propct



A peivate party bt the right 1o eue and enforce its own rules to govern the use of public
ey ﬂnlpwd-mwwmmapublicmmaumorizcd;

wmummhwbmmwmmw{owm&of
r.mm*-hhm'mnmmmwuublishmuﬁty
itets e wey of ds wssets and rights such as interests over the project and its shares

therven

Ly lul-deMMHuIMIdkmhﬁuhEthloph )
Uider the wovtom emtitied bl Private Partnership as Market Regulatory Mechanism' in the
proceding Chagter, o b been specifically discussed, on one hand, that in PPPs governments
s BiToremt respomaibilities s a0 choose the night project, to select the competent
POt parteer, W st sl enlorce e paramcters in which the private partner operates, (o
ARl e prsrnen sl matittional resposssibilities in developing and implementing projects,
e et e regeements e delivery of public services. In so doing, the discussion has
Wb o FIT Gamework pencrally sorves s an instrument of regulation.

O B onher hamd 0 bt also boes particularly indicated in the discussion that PPP agreements
o b e b Betersmne Wil on servior foes, tanff adjustments and other standards like quality
o v, ey srving o s satrement of regulation.

By 0 same ke, e wse of PPP s a0 isstrument of regulation in Ethiopia will be analyzed

woder o e, e e Bt e e of the country s PPP framework generally and the second
= teagect of PP contracts within the framework

CLN 0L g the Pabidic Private Partaership Legal Regime as an Instrument of Regulation

The pronwes of devedogeng & PPP peogect & compien and dynamic throughout the different phases
= e propect M cpele A progect’'s e cycle starts with the identification of a project and
thmummﬁMMmfamdp&lmfa



phases '™ M-mamuwulwmmthwfmbethemdyof
g eriea e ention mto i phase of 3 project life cycle.

Tha Dibopenn FIT logel ropeme has importast provisions conceming the different phases in
propet B ke The PIF Proclesstion goverms the project development, approval process,
sehea i of urvase paty sl oostend s implamentation of PPP arrangements, among others, !

Fow e prapems of shnlying e Fibvopean legal regime from regulatory perspective, the focus
Wb patscuhanty om the sebection snd operation of private parties '

(L0001 Nebeution of o Competent Private Party

Ulsor 1 Fibopean PP bogal regemse, there are five methods 1o select o private partner for the
devvhogenant wl wmphomentatoon of PFP progects, and they are open bidding, two-stage bidding,
o tir o, et segtiation and wsolictted proposals. ' The government uses each
o e o oo oot comdetions whuch slso fequite private parties to comply with certain
tlasler e wonl Rl (oomputeme (fieria

Io B open bedding sebootion s peocunement process, private parties that intend to develop
ftainmcturs wd deliver peblic services in partaenship with the government under PPP

el T AL L
B e s ke = O
B LIS T ———ve———T . R T R R
g o e of o pesiil PR geapit by & osmtrsctng suthonty of the PPP Directorate General (Art.
110 & pratsinry et of i putsnsnd PPT prapent by e Misintry (Art. 16), & feasibility study of the PPP
oot by & g ity (AR 175 el & Sl apgreval of e PP project by the PPP Board (Ant. 18).
AR e wmumm“deﬁmanbym
Pt T gumaremun swisns ool Mrewibove porforms these activitics in the form of their
o G The acunines de st nmied 1 segulate the actions or behaviour of market actors. Hence,
P i B e sl fhe et e wly (e £ Eg Y oA
O e e Mol 1 sty o PP g oo & reglisory perspective will be made independently in the
-
T PTP P atsbiiniun, iogh Ohaper Five s Ohagoer Ten, five methods for the procurement of
mmum-“m““mﬂmmmduﬂdﬂ
gty .
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crmeris i) Bt B sl bo complete and submit both technical proposal and financial
| n

Privase puctics painiputing @ e open hudding process may also be required to demonstrate for

e s B Bes gelifatons Falere w0 do 3o will result in disqualification from the
Badong poom e Mosmover, the private partios are required 10 submit bid sccuritics,'”’

b e e aiage behlag selouien e procsrement process, private partics are required to
sebent. o e flent shngw of e proveders, initial proposals relating 1o projoct specifications,
B v sy, Basnoisd repuroments snd other features of the project as well as the
e bers aed comdiions of e propict agreament'™ In addition, private parties are also
el b sl e e sevend stage of the procedure, final proposals with regard to similar
e Do s e o e ¢ s stors and other contractual terms '™

Afr ol Bns prosmans, e prvvase paty will be seloctod and granted the procurement of a PPP
Promen i s oo B Daddeng e ovdings

—

SEIPE Pt A 21

Fhe e b prossns o gl de bu s pre i spprench for sl PP projects except for those projects
B i v b g el Siagh b sushue

T P07 i e ¢l prapamen e sl sensnn cvmivss v enmire that bukders demonstrate sufficient
Bt 40d ol o B gy o0 Walimnahs e gt agh evibime of met worth of sppropniate experience.
L T )

Fh POT L s it st e oies B sivendy sccoedid the proqualification criteria to submit
MM 0l b s aad psgeemabs @it il gevanle drtadid sbwmatmn st the project

Y Patmon, A LD

TIE Puchumn, Ak 10wl PO Dusien, Am 19
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When the FFT Darectorate General decides 10 engage in 3 competitive dialogue for the selection
of privwe parmies, those private parties that already succeeded fulfilling the prequalification
coteria wall b regired, o thoy still intend 10 continue 1o participate in PPP, to submit their final
progessale which shoudd contain all the clements necessary for the performance of the projects.
Private partios may alio e roqaired 10 sccept prices and payments in the dialogue if the PPP
Dorectorate Gaoneral specifies s ™ In duect negotiations, private parties that intend to participate
o FEFS iy b roguined, s the case may be, 1o meet prequalification proceeding, '

P sie parties it Bave thass own project proposals and desire 1o implement projects under PPP
frameworh can subenst e ssolicied proposals o the government within the process
ctatbiatied G et prarpose "' However, unsolicited project proposals are required to have a
prosent wheh has st boen alroady approved as PPP project and which is considered to be in the
potiln berest. Pyivete parties that already submitied unsolicited proposals will further be
o b provede s mech nformation on their proposed project as possible.'® When the
wsolic e propusal s scvepsed by the government, both parties are required 1o enter into an
sgrocmant concerming the imtelloctus] property, trade sccrets and other rights of the proponent,

sel comfudontiadity of the progect, among others. '™

PEY Posibumanion, Ase SN 1L TR LY and PPP Daeetive, Art 22,

Do PUT Dhvacnnnie Cumanal sury inghgt o (ompetitive dulogee, upos spproval of the PPP Board, only for

P e o et S whoy B budh cpen bubdung and s atage brdding processes are considered Lo be
Y -

A PTT prvient will e snmmndiond a b ‘purticalinty complen’ where the PPP Directorate General and the
oﬂuﬂ”“*h”*hﬂ“ﬂ.ﬂﬂ%ﬂﬁdt%«
e wd agu ify W beged el ve Fenencal =ishs wp of 8 propect

SUPTT P, Av 1)

The PIP Dvonionse Gumensd sty engige o Sevct segotiations, spon spproval of the PPP Board, with private
m*h.n_ﬂhu*mumhdmm*mjmmw
maﬁl-'-.-.d’--uﬂuwﬂrMpH:mﬁe.dmwmﬁmm
u.mb*hmdpﬂmm
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YT Diewenen, A



(0 12) Operation of the Competent Private Party

Owiw W ..wmmmmmwmammmmm
prosenscn (e costeating ssthornity snd (he private party will sign the PPP contract.'®® Then, the
o podty ol eenhie on performance of its obligations and operate according to the contract.

I b e B of e obligations under the PP contract and operation of the public service, the
privase party W tespeined, among othors,
T eanabbiah & Progect Comgpuny ™ for the implementation of the PPP agreement
Vo mmant i demmand for the service,
To pronade the servie wnder cssentially same conditions for all users and customers;
S b g s gt aned obligations fo thied parties without the written consent of the
e Rndal 2

To onmabdih, whan e comtescting suthority so requires, a simplified and efficient
s B for bumlling chatom subenitied by users and customers of the service,

1o vhmarve rubes of ethics ™'

(U0 g Pablie Private Partnership Agreements as an Instrument of Regulation

User e hogad segione for PP i Dihiopea, the execution or implementation of PPP projects is
topered o b wsiersshen by & Project Company. The Project Company is thought to be
coperted wnder e foderad lews of the country. And it is the duty of the private party in the
PP agrovement b estabinh the Company

TIET Pt A S0l PP Dinowen, Ant 31
T S ek i demowean @ oty )04
= PPP P, At G411, 1L S0 62 and PPP Duective. An. 29
ST Pciusation, Am ANTL
hmm-ﬂuunuhﬂmmu-mmhm
Pt ey <
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Withons prepaion o B fodorsl lews, PPP sgreements are empowered to regulate different
e relating o Propet Comgasses. This enables PPP agroements to have significant role in
e tegwiation of PP ™

Th FET Fron Lmatocn cmgormery PIT agrocments o
Ihctcs s i smmet of U shars capatal of the Project Company,

Mo dhmges o aiches of meociation or sharcholders” agreements or other related
bgreemments com srmeng the Progret Company should be approved,

e toiriatis on e weler of ownorship tnterests, such as share, in the Project
'mo‘

O e oihas Bl PEF agrowmants shio regulete mations relating to provision of public services,
e et sl Sugese sotiborent mechanisms, among others.

o A b e e PPE P b Ao, smeer A 0L Progect Company as 2 legal entity incorporated
e B ey o e Pl D Ragbii of Dilioges by e vaccossful bidder whose sole purposc shall be
S el plemeet e PP agresmiet wil olay greps ) agroemscets, of any

bt s defatinns sogummnie walleng  sway # W 8 swve repetition of what 1s stated under Art. 44(1) of
Mo P e Ao § srwlh anm”.ﬂh“dhnﬂMM‘mmwﬁ
By FPT Posn hrsnusion

B s i i i, o S e e e srlevant laws that govern companies in Ethiopia. The Commercial
e P s of Ebuspen {100 b e st svibevcans sl providhes, wnder Titde Six and Seven, for two types of
Samigrineee ‘-m-iﬁu.lml_«dm&n—yum-mnﬁm;md
F ol P vrmebel. [ C mogeaty Low (7% odn, 2008) $7.

(P ————e—— L el
‘-ml“

Oyl anpws of Prsgons Onnpeasien s segaieind divcetly by the PPP legal regime. The PPP Proclamation
M*Mﬁhn”“h.h.h“dﬂﬁm&dﬁumm
B

TR Potinanin, A S02)



PP agroemments Gin Wnifls or srvice foes for the wie of services 10 be collected from users and
.ﬁu Bassden, FPT agroomonts alse st the methods and formulae for the establishment and
bt ot O T o service Bews that moed 1o be affordable, indeed. '

PEP wgrocmanis way toges B peivise party 1o provide performance guarantee to secure the
purtormanen ¢ ol de niidigethom mn-muwumw’um«
et et g s nte oo B e Borm med smount of the guarantee and the issuer.'

mw&-whwﬂlhmmwdhmnf
Mt of prapest agreements, especally for the worka performed, costs incurred or losses
smhaened wd puofing best by euey party '

P P, As 10
il J SS——



Conclurion

PP Bave mm.mmmmmmmf
il s propinis el Gelvery of pebdie services. As they cannot finance infrastructure
oot b G ganemdt B efios e dermind for public services, governments apply PPPs
waly b cnms e fasimodl sl techescsl sdvastages from the private sector. Hence, PPPs
e bt nad vl wpptend i parmanibaps cmsssating from contracts between governments and
B privane weeon B e Gevulopemins sud provision of public services for a fairly long period of
R e e e e enememers iagnsfi and fimancal raks

Mowsaen B Bamin i W view PP st s progect implementation mechanism only, but from
e peragein biaw -‘*MM‘&

PP v manly wnd o dovelep peblc servioes and governments noed to regulate the
Movshgen s wad dibevary of puide srvaoes o sccount of public interest and market failure. On
o el pubie servies werve pubbe mserent, nd oo the other hand, public scrvices usually
e mepibiie ee eligegiatn ke stsatons where public service providers assume
et e e met e pee by De ol wesde, povernments need to regulate those private
s G e s b s debever puiac serysoes wsder PP approach

The Bunie mvningened woe how govermments can we PP themselves to regulate the
Bt os o anistratue sed pron ssen of public services. The thesis held that under PPPs
o ernmants e rrapemiieiinee o bostify the right project, to select the competent private
parter b develop B sadinds i whach the privase partnet operates, 1o cstablish the processes
for Bevehopeng ol imphassensng propecs, and fo determine the conditions for delivery of public
“raen u*--_h“ﬁnmmmnﬂmm
il i oot regudene which privase ontities can develop and deliver public services under PPPs,
ol B oemdiienn o whseh e grivise mtities oporaic Besides, the thesis also held that
mﬂﬂ”“h“”ﬂbﬂhﬁiﬁ'ﬂﬂknﬂim
PIP comtrmctn denersmin Maeifls o service foes, il adjustments, and standards of service like
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O womaniey o FET Poliy, FIT Prschusation ssd PPP Directive are governing the framework
carvnily The mm“hﬁ"#ﬂyﬂhﬂ%mnﬂ&emb
pmen o peen B Bassewat, hewever The Dibiopian PPP framework further consists of other
PET spun o fo cnbrmnts wnh e Bogshetions, Masssal, Gundelines and Guidance that concern
Berahd s phoment S FEF Policy and PP Proclamation although these instruments
b s et B pevpiend B albietion w0 hese PP specific instruments, other laws and
pegelatams whuh have gt om PP peageons Wfe cycle also form the framework, In this
ppwd e Foussmnt Posutumation wonld b & pood example. Contract laws that govern
spremnts o FEF pepens el companry lews comcemning the incorporation of  Project
Compuis whoos sl puspessn s b smploment FIP agrooments, are also part and parcel of the
(owadiy ¢ FTT Dssruss)

Thi Bt sl s sudd canh of Susn wtrsnnes fromn the poimt of view of regulation and found that
Flgs o o FTT Bamemerh o posers! sed FPP agreements in particular as an instrument
o rngelane peioane eeees Bt develop and deliver public services under PPP approach. At this
wige e Snin il b idiers s oonteed guestion ‘I Ethiopia Using PPP as an Instrument of
Ropburnn " wd onsmnid B coumtry's PPP flamework 16 terms of the existing policy and
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The unn fomd st Dibiopes s e PPP framework 1o regulate, on onc hand, which private
Care --Mhnh-m-lu-mmﬂmwmmpmm:hip
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Maun-qhhhnd*mﬂﬂﬁﬂmhuﬁm

o B T g orars

N o, mm“_“dhmm“mwb’
Wﬂmﬂhﬂd“hﬁw“muw""‘"”m



st of Bagdponn Dhersmvnn, Musmds, (nsdlinen and Guidance. Unfortunately, such kind
of st st e W g o Bt G e recoesmends that the Ministry as owner of the
PET Bammecwoni wnd o FET Bound s PP Diweotorste Guncral as PPP governing organs should
ok et e et of B Aok o s feapueyt

The oohur bogel g B S wimeilid selstes W Progect Companies. Under the Ethiopian PPP
Bk peipints aer Benght e b oneosted and implemsented by Project Companies. The
PIT P s e peivse onues e sleondy signed PP contracts with the government
ook Poogit Comgunine The PPP Prochmation states that Project Companies are
Eenpor il wmier B bewn of B ooy s Diiopla, no company is designated as Project
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Compans  The wrmmndngy & we ambapeoss that private parties will incvitably come across
i Buing B it of B Company s in the execution of PPP agreements.
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