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Abstracts

ABS laws are meant among other things to ensure that communities benefit from the use of their
genetic resources and traditional knowledge. Communities can benefit in a number of ways, both
monetary and non-monetary. One of the key elements of ABS in this regard is that access to
genetic resources and to the associated traditional knowledge is subject to Prior Informed
Consent (PIC) of a nation home to the resources and of the local communities who are the
custodians of the genetic resources. This thesis is intended to assess mechanisms, procedures
and practices by which ABS is implemented in Ethiopia with a view to benefiting local
communities. In the case of Ethiopia, Proclamation No. 482/ 2006 and Regulation No. 169/2009
were enacted to regulate ways by which genetic resources and community knowledge is accessed
and community rights are protected. These legal provisions recognize the contributions made by
Ethiopian local Communities’ toward the conservation, development and sustainable use of
genetic resources. However, identification of specific local communities for the purpose of
benefit sharing, the mechanisms to secure local communities consent in formation of ABS
Agreements, Access fund administration and Distribution of Monetary Benefits among the
concerned local communities are among the challenging areas in implementation of ABS laws in
Ethiopia. Qualitative method was employed to collect data from ABS agreements concluded in
Ethiopia and evaluation of national ABS laws was made in light of benefiting Ethiopian local
communities. The results of this paper prevailed that the challenges in relation to benefiting
local communities under Ethiopian ABS laws related with less involvement of stakeholders,
limitations in formulation and contents of ABS agreements, and absence of clear procedure to

ensure local community participation in decision making under Ethiopian ABS laws.

Key words: Access and benefit sharing, GR, Ethiopian ABS laws, Local Communities.
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CHAPTER ONE

INTRODUCTION

1.1. Background of the study

Ethiopia is a center of origin and diversity for a number of cultivated major agricultural crops?.
There is also enormous wealth of plants of aromatic and medicinal values on which local
communities extensively depend as sources of medicine and other values?. This vast wealth
Ethiopia is endowed with qualifies Ethiopia as one of the eight world’s centers of origin and
diversity for plant genetic resources.® For many years Ethiopia has been sharing these resources
with different nations and global communities with free access and without demand for sharing
of benefits accrued to the resources.* After the coming into force of the Convention on
Biological Diversity (CBD) however, the notion of fair and equitable sharing from access to and

use of genetic resources received attention of all nations including Ethiopia.®

ABS laws are meant among other things to ensure that communities benefit from the use of their
genetic resources and traditional knowledge. Communities can benefit in a number of ways, both
monetary and non-monetary. Non-monetary benefits may include participation in research and
analysis, access to technical skills and experiences, contribution to local economies and
livelihoods, and building of capacity of local institutions. In this regard, there are countries that

are successful in implementing ABS those that face challenges. Some success stories show that

L' Vavilov, N.I. The Origin, Variation, Immunity and Breeding of Cultivated Plants.Selected Writings.Translated
from the Russian by Chester, S. K. The Ronald Company (1951)., New York

2 Abebe. D., Hagos. E. . Plants as Primary Sources of Drugs in the Traditional Health Practices of Ethiopia. In:
J.M.M. Emgles, J.G. Hawkes and Worede. Melaku. eds. Plant Genetic Resources of Ethiopia (1991). Cambridge
University Press..

3. lbid

4 . GetachewMengiste Bioprospecting in Ethiopia: Enhancing Scientific and Technological Capacity. Ethiopian
Science and Technology Commission. (2001) See also National Biodiversity Strategy and Action Plan (NBSAP)
(2005). National Biodiversity Strategy and Action Plan, EBI

5. The Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 UNTS
79 (CBD)


http://www.google.com.et/url?sa=t&rct=j&q=nbsap%20%282005%29.%20national%20biodiversity%20strategy%20and%20action%20plan%2C%20institute%20of%20biodiversity%20conservation%20&source=web&cd=3&ved=0CHIQFjAC&url=http%3A%2F%2Fwww.cbd.int%2Fdoc%2Fworld%2Fao%2Fao-nbsap-01-en.pdf&ei=OqC_T4fqJs-YOraXwPcJ&usg=AFQjCNHVk8-OVsGn5A9uUUlqp2AbciDM3g&cad=rja

ABS implementation contributes to meeting local communities’ needs and to the national

government development programs®.

As a signatory to the CBD therefore, Ethiopia committed itself to achieve the three objectives of
the CBD, the third one being fair and equitable sharing of the benefits deriving from the
utilization of genetic resources. Consequently, Ethiopia signed the Nagoya Protocol set as an
instrument for smooth implementation of the provision of Article 15 of the CBD. Article 15 of
the Convention stipulates that access to genetic resources and the associated traditional
knowledge is subject to Prior Informed Consent (PIC) of the nations that hold the resources, and
of their local communities who are the custodians of the genetic resources and the associated
community knowledge. As one of the commitments for the implementation of the provisions of
this Article, countries designate National Focal Points and Competent Authorities for smooth

facilitation of access and benefit-sharing’.

Accordingly, Ethiopia designated the Ethiopian Biodiversity Institute (EBI) as both a Focal Point
and a Competent Authority to facilitate ABS in Ethiopia. Since its designation, EBI has entered
into a number of agreements for facilitating request for access to genetic resources from abroad
and within the country. Access and benefit sharing agreement on teff (Eragrostis tef (Zucc.),
Vernonia galamentis, Dichrostachys cinerea, Osyris quadripartitum and Withania somnifera,
species used for the production of essential oils, cosmetics and herbal medicine are the major
ones®. In all cases, agreements stipulate that benefits accrued from ABS are fairly shared
between the parties (entities granted with access to genetic resources and community knowledge
and the local communities/the government of Ethiopia). According to records, Ethiopia gained an
upfront payment from some of the agreements while some of them have not fruited as was
expected. Thus, seems quite useful to clearly understand the status quo of the situation of ABS

implementation in Ethiopia in order to learn from the success stories and failures.

6.. The International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA), Art. 9.

7. . The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of  Benefits Arising
from their Utilization to the Convention on Biological Diversity (adopted 29 October 2010, entered into force on 12
October 2014) 3009 UNTS

8 .GemedoDalle ,Access and Benefit Sharing Agreement on Teff(Eragrostistef) and its implementation and
challenges.In:Teff: The Storyof Ethiopia’s Biodiversity. Occasional Report 5.Forum for Environment. Central
Printing Press(2010) . Addis Ababa, Ethiopia : 19-37



1.2.  Problem statement

In the case of Ethiopia, ABS Proclamation® and Regulation® were enacted to regulate ways by
which genetic resources and community knowledge is accessed and community rights are
protected. These legal provisions recognize the enormous contributions made by Ethiopian
farming and indigenous communities’ toward the conservation, development and sustainable use
of genetic resources. Communities’ ownership rights over the resources and the rights to
equitably share benefits arising from the use of the resources are all recognized. In this regard,
the Ethiopian ABS laws recognize both monetary and non-monetary benefits for local
communities. But the problem comes in implementation in that some genetic resources grow all
most all over the country and every local community from all corner of the country may claim
benefits from ABS agreements made up on such genetic resources. Benefit sharing among local
communities may become difficult in relation to some of ABS agreements in that the locality
where the genetic resource is accessed is not clearly indicated in the agreements. Local
community for the purpose of benefit sharing defined as "A human population residing in a
distinct geographical area in Ethiopia as a custodian of a given genetic resource.!! It is not clear
whether the provision is referring a human population residing in kebele, woreda or zonal or
other level of administrative structure. Of course, distinct geographic area for the purpose of
ABS and other administrative purposes are different but as we will see latter the administrative
structure is important in that it has some implication in connection to the procedure of
community consent giving and benefits sharing. According to article 29(1) of ABS proclamation
EBI is given the authority to identify the concerned community.*?> The law assumes smooth
collection of GRs before formation of ABS agreements. Which local community should use
benefits in ABS agreements where the locality was not specified is not addressed by law. If

there are local communities living in various woreda, zones, or regions, their relative share will

9, Access to Genetic Resource and Community Knowledge, and Community Rights Proclamation No. 482/2006,

Fed. Neg. Gaz., Year 13, No. 13.

10 Council of Ministers Regulation to Provide for Access to Genetic Resources and Community Knowledge and

Community Rights, Regulation No. 169/2009, Fed. Neg.Gaz., 15th Year No.67

11 Art 2(9) of ABS proclamation
12 ABS proclamation, Article 29(1)



be calculated depending on how much they have contributed to GR conservation.'® Identifying
the distribution of some GRs and the contribution of concerned local community sometimes may
be difficult specilly after access is made. Moreover, the Ethiopian ABS law does not expressly
stipulate that the local community must first give its prior, informed agreement before any
genetic resources can be accessed. According to article 11(1) of the ABS proclamation, EBI is
the one who must provide PIC for access to genetic resources. The law also does not indicate
whether the EBI gives consent based on the consent of community or not. The problem of
identifying local community for the purpose of benefit sharing is evidenced in case of Teff ABS
agreement which was signed on April 5, 2005 between the Institute of Biodiversity Conservation
(now Ethiopian Biodiversity Institute, EBI), Ethiopian Agricultural Research Organization (now
Ethiopian Institute of Agricultural Research, EIAR) and Health and Performance Food
International B.V (HPFI) where the locality where the resource is accessed is not stated in the
agreement. The other murky area of Ethiopian ABS law concerns the terms and methods under
which local communities assent as well as who would represent the concerned local community
in the ABS process. The ABS regulations' Articles 21 and 26 to 27 outline the community
consent process for CK access but not for GR access. The role of local communities in decision
making is not reflected in access fund administration and distribution process. In this regard the
access fund administration directive enacted by Ethiopian Biodiversity Institute seems not
participatory to local communities since no role is given to them under the directive. The laws
also have limitations in clearly stating potential ways of benefiting local communities
particularly with regard to non-monetary benefits. .Thus, this study therefore is to examine how
the ABS practices are applied across diverse local communities in Ethiopia under the Ethiopian
ABS laws, and what the key challenges and possible options are there to support effective
implementation of ABS to the interest of local communities in Ethiopia.

1.3. Research Questions
Based on the above stated problems, the following research questions will be addressed:

e What is the procedure and criteria to identify a certain local community for the purpose
of benefit sharing from utilization of genetic resources under Ethiopian ABS laws?

13 bid, Art 29(2)



e Is it only Ethiopian Biodiversity Institute or local community as well which is entitled to
give prior informed consent for access to genetic resources under Ethiopian ABS law?

e What types of benefits (Monetary or Non-Monetary) are more accrued to local
communities under ABS agreements Signed so far?

e What is the role of local community in determining the amount and type of benefits,
access fund administration and distribution of Monetary Benefits among the concerned
local community?

e Is there any lessen taken from Teff agreement in view of solving the problem of
identifying specific local community under recent ABS agreements?

1.4. Significance of the study

The point of interest of this study is looking into how the processes of access agreement and
facilitation of transfer of genetic materials and benefits sharing is conducted. This involves
procedures by which PIC processes are conducted, processes in which farming and indigenous
communities have their shares of benefits and are provided with supports they are entitled to for
the role they play in the conservation and development of genetic resources consistent with
relevant international ABS instruments. It is also to look into the implementation of the
procedures and rules that govern the process of the realization which may indicate policy

direction for further implementation of ABS in Ethiopia.

1.5. General objective

To assess mechanisms, procedures and practices by which ABS is implemented in Ethiopia as a
nation; and across diverse local communities as regulated under the Ethiopian ABS laws.

1.5.1. Specific objectives:
» To assess the level of performance in implementing ABS and the level of benefits
accrued and should be accrued to Ethiopian local communities;
» To enhance local community participation in decsion making process in ABS
implementation;
> To review ABS laws to see whether there are gaps and inconsistencies that hamper the
process of ABS;



» To review the existing institutional arrangements and linkages of entities that are entitled
to and are engaged in the process of facilitation of ABS;

» To identify key challenges and possible options and opportunities for effective
implementation of ABS to the interest of local communities in Ethiopia.

1.6. Methodology
Both doctrinal and empirical approaches would be followed in the research. The study would

employ both primary and secondary sources of data. Qualitative method would be used to collect
data from ABS agreements concluded in Ethiopia and evaluation of national ABS laws in light
of benefiting Ethiopian local communities. The relevant international ABS instruments ratified
by Ethiopia such as CBD (Convention on Biological Diversity) and NP (Nagoya Protocol) would
be analyzed as a primary source of data to understand the concepts of ABS and benefits of local
communities under international arena. In the same manner, the relevant national laws such as,
Access to Genetic Resources and Community Knowledge and Community Rights Proclamation,
Access to Genetic Resources and Community Knowledge and Community Rights regulation and
access fund administration directives related with ABS implementation would be analyzed as a
primary source of data to explore mechanisms and benefits to local communities under Ethiopian
ABS laws. Secondary sources such as Books, journal article, commentaries on laws, working
and study papers, reports, thesis, and relevant web sources are also employed as sources of data.
Moreover, since it is Ethiopian Biodiversity Institute which is mandated to enforce ABS
agreements respondents from the Institute such as access and benefit sharing directorate director,
lawyers and other officials and experts participated in the processes of formation of ABS
agreements and access fund administration would be purposefully interviewed. Finally, ABS
agreements, so far, made by the country and benefits obtained under each agreements would be
Critically evaluated and analyzed to associate the practice of benefiting local communities in

implementation of ABS laws in Ethiopia.

1.7. Scope of the study
This thesis is intended to assess how basic issues related with access to genetic resources and

benefits sharing in light of benefiting local communities are addressed under Ethiopian ABS
laws. Although the Ethiopian ABS law deals with both access to genetic resources and access to

Community knowledge together by single law this thesis is mainly to assess mechanisms,



procedures and practices by which ABS in relation to utilization of genetic resources in line with
benefiting local communities. It also focuses on mechanisms put in place by ABS implementing
Institution that is Ethiopian Biodiversity Institute and whether the procedures and benefits

endowed to local communities are manifested under update ABS agreements.

1.8. Limitations of the study
Since ABS in general and benefiting local communities are recent developments to our legal

system one of the major limitations to this work is lack of adequate literature and research works
done on the area. The other limitation is the researcher unable to identify any specific local
community this is because there were no specific projects implemented solely designed to
benefit local communities except biodiversity conservation projects which were beneficial to
whole Ethiopian people. The other related limitation is that since the research was done while the
researcher was working his regular tit judgeship work at federal first instance court unable to
consult and interview community members stated under ABS agreements who are found far
from Addis Ababa because of constraint of time and cost. Moreover, due to the limited scope of

the paper and time constraint only the experience of Brazil and Philippines was discussed.

1.9. Organization of the Paper
This paper has five chapters. The first chapter constitutes introduction which shows the proposal

of this thesis. The second chapter deals with understanding the very concept of ABS,
international legal frame works regulating ABS and the justifications triggering regulation of
ABS. The concepts of bio piracy and bio prospecting are also dealt as ABS triggering issues
under this chapter. The third chapter deals with the ABS experiences of Brazil and Philippines to
the extent relevant to us with regard to consent giving, Community participation and benefit
sharing. The forth chapter which is the heart of the paper is devoted to Ethiopian ABS laws in
light of benefiting local communities. Finally, conclusion and recommendations are forwarded

under chapter five of the paper.



CHAPTER TWO

UNDERSTANDING THE CONCEPT OF ABS

2.1. Introduction.
The issue of ABS comes when there is utilization of GRs taken place. To comprehend the

spectrum of application of ABS regimes, it is crucial to define the terms of genetic resources and
utilization of genetic resources. Accordingly, "genetic material of actual or potential value™ is the
definition of "genetic resources."'*” Any material of plant, animal, microbial, or other origin
having functional units of heredity is referred to as genetic material.®> GRs are described as
"...any genetic material of biological resources holding genetic information having actual or
potential worth for humanity and it includes derivatives” in the Ethiopian ABS Proclamation.®
Derivatives, according to the Proclamation, are goods created from biological resources, which
can include things like plant types, oils, resins, gums, chemicals, and proteins.t” While the
Ethiopian ABS law includes derivatives, the CBD's definition of genetic resources excludes
them.

Utilization of genetic resources refers to carrying out research and development on their genetic
and/or biochemical makeup, especially by applying biotechnology.'’® Any technological
application that produces or modifies goods or procedures for a particular use by utilizing
biological systems, living things, or their derivatives is referred to as biotechnology.!® The notion
of "utilization of genetic resources"” contributes to the legal clarity of what actions are considered
"utilization of genetic resources" and when "sharing of benefits" is required.?° The definition of
utilization was deemed thorough enough to cover all potential uses of genetic resources, and no

ABS instruments list the precise uses of genetic resources.?! This is due to the fact that the

14 CBD, Art 2

15 Ibid

16 ABS Proclamation,Art.2(6)

17 1bid

18| Nagoya Protocol, Art.2

19 CBD, Art. 2

20 Nagoya protocol Explainatory guide line,P .167
2L Ibid



definition of genetic resources and genetic material are interrelated, and as a result, they
encompass any biologically derived material with functional units of heredity that has or may
have value as a result of them.?? . The word "utilization" is not specifically defined in the
Ethiopian ABS law. However, it identifies two circumstances in which the ABS laws do not
apply. First, there is the customary use and sharing of genetic resources and local knowledge by
and among Ethiopian local communities. Second, there is the selling of biological resource-

produced goods for immediate use that do not include the usage of the genetic resource thereof.?®

As we'll see later, Ethiopian law takes a very vague and dubious position to encompass every
usage of biological resources because the word "utilization of genetic resources™ isn't defined. In
any case, it is important to remember that genetic resources utilized as bulk commodities are not

subject to the ABS system.

2.2. International Legal Instruments Regulating ABS
Before the Convention on Biological Diversity (CBD), there was no international legal

framework to control how biodiversity was used.?* .Genetic resource was considered as a
common heritage of mankind before the adoption of CBD.?® The United Nations Conference on
Environment and Development (UNCED), which took place in 1992 in Rio de Janeiro, adopted
the Convention on Biological Diversity.?® Over 194 states were Parties when it came into effect
in December 1993, making it a nearly widely regarded international pact. Ethiopia ratified the
convention in 1994.2” The conservation of biological diversity, the sustainable use of its
constituent parts, and the fair distribution of the benefits resulting from the use of GRs are the
three express goals of CBD.? The treaty specifically recognizes sovereign rights of states over

their biological resources in order to accomplish these goals, as opposed to the belief that these

2 lbid

23| ABS Proclamation, Art. 4

24 Getechew,(n4)123

% 1bid

% Convention on Biological Diversity (1992).Text of the CBD. Retrieved from website http//

www.chd.int/doc/legal/cbd-en. Rio de Janeiro, Brazil. United Nations.
27 Biodiversity Convention Ratification Proclamation, Proclamation No. 98/2004,Fed Neg. Gaz, year 53, No. 88

% CBD, Art.1


http://www.cbd.int/doc/legal/cbd-en

resources should be treated as the common heritage of humanity and be freely accessible to all.
As a result, the state has the power to decide who has access to genetic resources, and this power
is governed by national law. What's more, CBD states that access to genetic resources is
contingent on the supplier nation's informed consent in advance, mutually acceptable terms, and
fair and equitable benefit sharing. Since the CBD is very generic and merely establishes a
general framework, the parties are allowed to decide how it will be implemented specifically.
The Council of the Parties makes several advances, agreements, and procedures in order to
realize the ABS element of the CBD. At its sixth meeting in April 2002, the COP adopted the
Bonn Guideline.?® The Guideline aims to provide a thorough and precise implementation of
some CBD regulations (Articles 8(j), 10c, 15, 16, & 19) related to benefit sharing and access to
genetic resources. A voluntary framework for legislative, administrative, or policy actions on
ABS as well as ABS contracts and agreements is established by the Bonn Guidelines.*® Bonn
Guidelines further harmonized the steps for adequate ABS and clarified and complemented
existing obligations under the CBD.3! As a result, among other things, the Bonn Guidelines
mandate that countries that provide genetic resources be encouraged to make the appropriate
financial contributions in order to support the CBD's goals (Article 11(h), 2002 Bonn Guidelines,
and Article 20(2), 1992 CBD).3? Another important instrument that is the Nagoya Protocol was
agreed during the ninth Conference of the Parties to the Convention on Biological Diversity
(COP 10) held in Nagoya, Japan from 18-29 October 2010 on access to genetic resources and
the fair and equitable sharing of benefits arising from their utilization.®® The protocol's primary

29 Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of Benefits Arising out of their
Utilization, UNEP/CBD/COP/6/20 (2002), CBD COP Decision VI24.A

30 Mariam Dross and Franziska Wolff, New Elements of the International Regime on Access and Benefit Sharing
of Genetic Resources_- the Role of Certificate of Origin,2005, available at:www.dnl-online.de; accessed on 5
December 20202.

31, Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of
Their Utilization, Secretariat of the Convention on Biological Diversity adopted, by the Conference of the Parties to
the Convention at its sixth meeting, held in The Hague in April 2002

32 The bonnguideline art.11(h)

33, The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of  Benefits Arising
from their Utilization to the Convention on Biological Diversity (adopted 29 October 2010, entered into force on 12
October 2014) 3009 UNTS
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goal is to guarantee the fair and equitable distribution of benefits resulting from the use of
genetic resources, hence promoting biodiversity conservation and sustainable usage.**According
to the protocol, access to genetic resources for their utilization is subject to prior informed
consent of the providing party.®® Another necessary prerequisite for granting access to genetic
resources is mutually agreed-upon terms, which may include, but are not limited to, clauses on
dispute resolution, benefit sharing, and terms on intellectual property rights, subsequent third-
party use, changes of intent, and sharing information on the implementation of the same.*® More
intriguingly, the legal safeguards and ABS criteria outlined in the agreement deal with
indigenous and local populations' knowledge of genetic resources as well as access to those
resources.®” As a result, the local and indigenous groups concerned must participate in the ABS

talks and benefit from having access to genetic resources and/or related traditional knowledge.

2.3. ABS, Bio piracy, and Bio prospecting

Bio prospecting is the methodical study of biodiversity and creation of new biological resources
with economic and societal value.®® It uses biological and genetic resources of any organism,
mineral or other organic substance for scientific research or commercial development®.
According to Christoffersen and Mathur (2005), bio prospecting should result in the protection of
wild lands and wildlife, through funding of conservation activities. Numerous well-established
sectors, including manufacturing, agriculture, aquaculture, bioremediation, bio mining,
biomimetic engineering, nanotechnology, construction, etc., engage in it (Beattie et al., 2011). It
includes field research to find and record indigenous or traditional medical knowledge, as well as
any associated biodiversity, and the development of such information into a marketable good
(Soejarto et al., 2005).

3 lbid

35 Nagoya protocol, Article 6.1

3 . Nagoya protocol, Articles 6.3(g) (i) - (iv)

37 Chege E. K. et al, “The Nagoya Protocol on Access to Genetic Resources and Benefit  Sharing: What is New
and what are the Implications for Provider and User Countries and the Scientific Community?”, Law, Environment

and Development Journal , vol. 6/3, (2010)

38 Jeffery, M.1.Q.C. Bioprospecting: Access to Genetic Resources and Benefit Sharing under the Convention on
Biodiversity and the Bonn Guidelines. Singapore Journal of International & Comparative Law 6: 747-808
% l1bid
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Bio piracy, as opposed to bio prospecting, is the unlicensed and unreimbursed taking or stealing
of genetic or biological resources. It occurs when bio prospecting is conducted without the
owners of the bio resources' awareness, free prior consent, and benefit sharing (Pan, 2006).
Because they believe that any economic exploitation of nature is wrong and should be made
illegal, detractors and opponents of bio prospecting frequently refer to it as "bio piracy”
(Christoffersen and Mathur, 2005). In the context of bio prospecting, the word generally refers to
the failure to appropriately acknowledge the origin of biological resources and indigenous
knowledge. It especially refers to the willful and intentional exploitation of biological resources
for economic gain and/or patent protection, without consideration for the place of origin of

indigenous knowledge and, most critically, without the holders' permission.

Since a long time ago, outside researchers, private businesses, and local people have used
biodiversity in both developing and developed countries for a variety of purposes, with little to
no benefit to conservation efforts. Pharmaceutical bio prospecting, for instance, has been sharply
criticized for ‘bio piracy’ (Mgbeoji, 2006); in which large international pharmaceutical
corporations make use of local medicinal knowledge without acknowledging that it is indigenous
intellectual property. The pharmaceutical industry has profited exclusively, while indigenous
peoples have gotten little to no compensation (Laird, 2002). There are so many known practical
cases of biopiracy.The Neem, or Azadirachta indica, case of India provided by dagnechew as

follows :.

Due to its ability to repel insects and other pests, neem has been used in India for more than
2000 years as an air cleaner and a treatment for practically all human and animal disorders.
Robert Larson, a US lumber importer, saw how valuable the tree was in India and started
bringing neem seeds to his company's headquarters in Wisconsin in 1971. He conducted safety
and effectiveness testing on Margosan-O, a pesticidal neem extracts, through out the ensuing ten
years.And in 1985, the US Environmental Protection Agency gave the product its approval.

He sold the product's patent to the international chemical corporation W.R. Grace three years
later. Since 1985, US and Japanese companies have filed more than a dozen US patent
applications including formulas for stable neem-based solutions, emulsions, and even toothpaste.

As a result, the neem is no longer a "free tree" and is now covered by more than 90 patents,
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including those filed by American, Japanese, and German businesses. It currently belongs to

Western scientists and corporations as intellectual property.*°

This is why some scholars argued that patent is unjust to indigenous people and contrary to the
interests of everybody except those who profit from exploiting traditional knowledge
unfairly.**Hence, due to the rising trends in bio proselytizing and bio piracy, ABS control was
therefore necessary. Conventional wisdom holds that a clear ABS procedure is necessary to
ensure that access to genetic resources and subsequent benefit sharing are on mutually agreeable
terms based on prior informed consent of resource providers. This procedure is necessary to
ensure that conservation and sustainable use of biodiversity.*? This is because local communities
are believed as the guardian and custodians of the genetic resources.** Therefore, local
communities have a right to compensation for using their expertise, inventiveness, and traditions

related to genetic resources.**

40 Dagnachew Melese, ‘Boipiracy: International Perspective and the Case of Ethiopia (Legal and Institutional
Regime),’(2013), A Thesis for the Partial Fulfillment of LL.M., Addis Ababa University

41 Dutfield, G. "The Public and Private Domains: Intellectual Property Rights in Traditional Knowledge." Science
Communication 21(3): 274-295, p76

42 Afreen Sh., et al, Bio-prospecting: Promoting and Regulating Access to Genetic Resources and Benefit Sharing,
(2008), kalkota india, Indian Institute of Management Calcutta Working Paper Series WPS No. 631,

43 1bid

4 lbid
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CHAPTER THREE

THE ABS EXPRIENCES OF OTHER COUNTRIES IN LIGHT OF
BENEFITING LOCAL COMMUNITIES: BRAZIL AND PHILIPPINES.

3.1. The Brazilian experience on ABS

3.1.1. Introduction
Brazil, like Ethiopia, is a mega-diverse nation with a high socio-diversity and is home to TK that
is crucial for the preservation of biodiversity (IBPES, 2019).*> More than 300 indigenous ethnic
groups call Brazil home, and millions of additional Brazilians, including, for example, rubber
tappers and herbal healers, are formally recognized as members of local communities.*® In
addition, Brazil has more than 30 years of legal expertise in ABS issues. Brazil, a nation with a
federal system of government, has given the national government the responsibility of inspecting
or supervising organizations that work with and research genetic material.*’ This is the reason

why the ABS experience in Brazil is discussed.

3.1.2. Legal structure of ABS
Brazil had the first ABS measure, the Provisional Act n°2.186, which was amended 16 times, and

was in force for almost 15 years. In 2015, the Act was revoked by Law No. 13,123, which is the
current ABS law, known as the Biodiversity Law.*® In 2016, Decree No. 8,772 regulated the
Biodiversity Law. *Thus, the Brazilian ABS laws comprise of the Biodiversity Law (no 13.123)
dated as of 20th May 2015, its implementing Decree no. 8772 dated as of 11th May 2016, and all
subsequent implementing norms, such as Ministerial Normative Instructions, as well as
Resolutions and Technical Orientations approved by Genetic Heritage Management Council
(CGen).>® The CGen is the Competent National Authority, but was redesigned to also

45 Henry Novion, Jorge Cabrera Medaglia. Access and Benifit Sharing and Biodiversity Conservation in Brazil: An
Assesement of Impacts of the Current Regulatory Framwork .https://abihpec.org.br/site, CISDL Pdf accessed 23
April,2023

%5 1bid

47 Ibid

48 Brazilian Biodiversity Law (no 13.123) dated as of 20th May 2015, here after called as Biodiversity law.

49 Brazilian Decree no. 8772 dated as of 11th May 2016

%0 Henry Novion, Jorge Cabrera Medaglia,(n67)12
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implement an electronic permitting system called the SisGen in short which will be dealt

hereafter. 5t

3.1.3. The National System for Genetic Heritage & Associated Traditional Knowledge
In order to trace, measure, and monitor access to genetic resources and associated traditional

knowledge activities, the Brazilian ABS law creates the National System for Genetic Heritage &
Associated Traditional Knowledge, an online registration system that is operational as of
November 6, 2017.52 To access SisGen, users must first create a login (online registering
account/profile) via which they can submit the necessary institutional and legal data. > Keep in
mind that registration is only necessary before using GH for activities like shipping, requesting
intellectual property rights, publishing results, and marketing.>* It is not necessary to register any
activities that do not lead to any of the aforementioned utilization activities. When simply
genetic resources are used, without access to traditional knowledge, registration is not required
prior to access (research and development) itself. Therefore, using GH/ATK implies that
GH/ATK has conducted research and developed technology by definition.®® As a result of
SisGen, the National Fund for Benefit-Sharing's ABS activities fall under the purview of the
CGen, this is council within the Ministry of the Environment.>® The council is made up of a
minimum of 40% of representatives from the business sector, the academic sector, and
indigenous peoples, traditional communities, and traditional farmers, as well as a maximum of
60% of representatives from various federal public administration entities and bodies.>” To
provide support for decisions made by the plenary, the CGen will establish Thematic and
Sectoral Chambers with equal participation from the government, civil society participants from
the business and academic sectors, and representatives of the indigenous population, traditional

communities, and traditional farmers.%8

5L Article 6 of Biodiversity Act

52, ABIHPEC,GuidebookonAccesstotheBrazilianBiodiversity.https://abihpec.org.br/site2019/wpcontent/uploads/201
8/04/Guidebook_biodiversity(2019). -ABIHPEC.pdf accessd on 4March,2023

%3 1bid

54 Article 11 pargrah 2 of Biodiversity Act

%5 Article 2(VII&IV) of Biodiversity Act

%6 . Article 6 of Biodiversity Act

57 Ibid

%8 Article 6 paragraph 3 of Biodiversity Act
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3.1.4. Consent Giving and Community Participation
The Brazilian people own the GH, as was the situation in Ethiopia, and the federal government is

responsible for managing, controlling, and inspecting ABS activities.>® The Biodiversity Law
established PIC as a requirement for access to genetic resources.®® PIC is required for access to
TK and must be obtained directly from indigenous and local communities or through their
Community Protocols.5! Additionally, there are instances where a particular body's consent is
required. For instance, in a key area of national security, access to GH or ATK may only take
place with the National Defense Council's express authorization.®? Similar to national waters, the
continental shelf, and the exclusive economic zone, access to GH or ATK is only permitted with
the explicit approval of the maritime authority.%® Due to technical difficulties and concerns about
national security, special consent is justified in the interest of the general public. The creation of
a National Benefit-Sharing Fund is another instance of community involvement. ® A collegial
committee that includes representation from the Brazilian Society for the Progress of Science,
seven representatives from public administration institutions or entities, seven representatives
from groups that represent indigenous peoples, traditional communities, and traditional farmers
manages the Benefit-Sharing Fund.®® As a result, a management committee established the
National Benefit-Sharing Fund for the centralization and subsequent utilization of benefits

resulting from the use of genetic resources and associated TK.

3.1.5. Benefit Sharing and Types of Benefits
The Benefit sharing provisions are highly specific and predetermined in the Brazilian ABS Law.

The law also creates the National Program for Benefit-Sharing, whose objectives include aiding
IPLCs and small farmers in their efforts to manage and conserve genetic resources sustainably,
encouraging the development and transfer of technologies that will enhance their ability to do so,

and fostering the creation of effective systems for ex situ and in situ conservation.®® More

%9 Article 3 sole paragraph of Biodiversity Act
&0, Ibid

1. Henery,(n51) p9

2 Article 13(1) of Biodiversity Act

3 Article 13(11) of Biodiversity Act

4. Article 30 of Biodiversity Act

8 Ibid

6 Article 33 of Biodiversity Act
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intriguingly, the user can decide whether to share monetary or non-monetary benefits with the
provider; the percentage of monetary benefit is predetermined.®” The agreed-upon percentage of
financial benefit-sharing from sales of goods or reproductive material produced from the usage
of genetic resources is set at 1% of net sales proceeds.®® This gives investors the consistency and
legal security they need to fund the creation of bio-based goods. Since they are founded on fiscal
and accounting principles and regulations, compliance monitoring is made possible by the
clearly defined point of incidence combined with a defined percentage of benefit-sharing to be
valued under a particular concept, such as "net revenue". Users can deposit the financial benefits
directly to the National Benefit sharing Fund through an electronic voucher given by SisGen
once registration and notification procedures have been met. Users will only be required to sign
the MAT when they choose the non-monetary modality or when they access ATK. Benefit-
sharing is comparable to 75% of the anticipated value for the monetary modality when the user
chooses to share the benefits through non-monetary means, such as a conservation or social
project.%® Users who choose this option are given a 25% "discount,” but it can only be used for
social projects, capacity-building initiatives related to accomplishing legal goals, and
conservation and sustainable usage projects. The type of non-monetary benefit-sharing in the
context of access to genetic heritage will be governed by an Executive Branch Act.”® The
Ministry of Environment (MMA) was appointed by the Biodiversity Law to represent the
Federal Union on the signing of ABS agreement, on behalf of the Brazilian people. There is also
a standardized model for users to submit projects and other non-monetary benefit-sharing
proposals. Note that regardless of who has previously carried out access operations, only the
manufacturer of the finished product, even if made outside of the country, must share benefits.
To recognize a finished product, three factors are crucial. A finished product is one that: (1)
requires no more processing, (2) has the GH or ATK component as a major part of its value
addition, and (3) is prepared for consumption by the consumer. "*Benefit sharing responsibilities

are not always triggered by commercial access or use. Therefore, benefit-sharing obligations do

57, Article 19 paragrph 1 of Biodiversity Act
8 _ Article 20 of Biodiversity Act

89 Article 22 of Bidiversity Act

0 Article 19 paragraph 2 of Biodiversity Act
L Article 2(XVI) of Biodiversity Act
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not apply to microbusinesses, small businesses, micro entrepreneurs, traditional farmers, or their
cooperatives.”? Users and public servants will be guided by comprehensive guidelines that have
been devised, and a Board made up of a 50/50 mix of IPLCs and government members will
provide oversight. There are two approaches of talking to TK. If the TK has a known origin, no
predetermined benefit percentages apply, and the TK holders are free to negotiate a deal during
the PIC and MAT processes.”® If TK is determined to be of an unidentified origin, 1% of yearly
profits from its commercial usage will be put into the fund; PIC and MAT are not necessary. The
fund will give IPLCs benefits in both situations. According to the MMA, Monetary Benefit-
sharing amounts to close to $1 million US dollars, as recorded by users in their SisGen registry
within the first four years of operation (although without the need for MAT). * On the other
hand, SisGen users reported non-financial benefit-sharing of $3,3 million, which will be invested
directly in conservation efforts.”

In conclusion, the Brazilian ABS experience recognized that ABS governance, including
customary institutions, management systems, and co-management regimes involving IPLCs, can
be an effective way to protect the environment and the benefits it provides for people by
incorporating locally appropriate management systems and indigenous and local knowledge.

3.2. The ABS Experience of Philippines

3.2.1. Introduction

Philippines are one of the richest souths East Asian countries in terms of Biodiversity.”® The
Philippines hosts approximately 4.5 million indigenous people representing more than 70%
ethno linguistic groups.”” Indigenous people can be distinguished not only by their various
cultural ways of life but also by their propensity to use and manage natural resources in a way

~

2, Article 17 paragraph 5 of Bidiversity Act
3. Article 9 of Biodiversity Act

4 Henery, p 15

5 Ibid

6 SMAGADI, Aphrodite, National measures on access to genetic resources and benefit sharing: the case of the

Philippines, LEAD journal, 2005, 1, 1 - https://hdl.handle.net/1814/17513
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that prioritizes sustainability and is based on an all-encompassing understanding of the land.”
The Philippines is one of the earliest countries in legislating national ABS law in responding the
call of CBD.™

3.2.2. Legal Structure
The Philippines’ ABS System does not contain a single law, but consists of different Acts. In

May 1995, Executive Order No. 247 adopted.®® Prospecting for all publicly available biological
and genetic resources is covered by Executive Order No. 247. Administrative Order No. 96-20
(A.O. 96-20) was subsequently issued by the Department of Environment and Natural Resources
(DENR) to carry out Executive Order No. 247, which combined provided a framework for
access to genetic resources and benefit-sharing.8* In order to preserve local and indigenous
cultural communities' intellectual property rights with regard to the creation of genetic resources
and the preservation of the nation's biological diversity, the Indigenous Peoples Rights Act was
introduced in 1997. The Philippines also has a separate wildlife law that was passed in 2001. It
regulates wildlife prospecting and creates criminal penalties for anyone who violates the laws
prohibiting the exploitation of any form of wildlife resources.®? Hence, Philippines ABS laws

constitute different sorts of laws of which some of them will be discussed here after.

3.2.3. Consent Giving and Community Participation
Article XII of the Philippine Constitution specifies that the Philippine government owns and has

complete authority and supervision over the animals, flora, and fauna within its jurisdiction.®

8 lbid

9 Kuei-Jung Ni, Legal Aspects of Prior Informed Consent on Access to Genetic Resources, 42 Vanderbilt Law
Review 227 (2021) Available at: https://scholarship.law.vanderbilt.edu/vjtl/vol42/iss1/5

80 Exec. Ord. No. 247 (May 18, 1995) (Phil.), available at http://www.lawphil.net/executive/execord/e01995/
e0_247_1995.html

8L Implementing Rules and Regulations on the Prospecting of Genetic and Biological Resources, Dep't Admin.
Ord. No. 96-20, § 10, (July 9, 1996) (Phil.), available at http://www.grain.orgfbrl files/philippines-
bioprospectingeo247-1996-en.pdf

82 An Act Providing for the Conservation and Protection of Wildlife Resources and Their Habitats, Appropriating
Funds Therefore and for Other Purposes, Rep. Act No. 9147, § 14, (July 30, 2001) (Phil.), available at
http://www.lawphil.netlstatutes/

repacts/ra2001/ra_9147_2001.html.

8 SMAGADI, (n82) p50
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This is relevant when addressing the ownership right of GRs. However, the Indigenous Peoples
Rights Act, which was introduced in 1997, ensures the protection of local and indigenous
cultural communities' intellectual rights with regard to the development of genetic resources and
the preservation of the nation's biological diversity.2* The act states that Indigenous people have
the right to take special steps to maintain and develop their cultural manifestations, including genetic
resources, seed, and derivatives of these resources, traditional medicines, medicinal plants, animals,
and minerals, indigenous knowledge systems and practices, knowledge of the characteristics of flora
and fauna, oral traditions, literature, designs, and visual and performing arts.2> The IPLPR statute is
recognized by Executive Order No. 247, the Bio respecting law. Thus, in the case of the
Philippines, the ownership right over GRs is highly contentious and not adequately addressed.
For this reason, a multi-stakeholder strategy to obtaining consent was implemented in order to
guarantee the involvement of the pertinent agencies and concerned social groups. Who must be
requested for PIC is determined by the location and legal status of the collection area, in
accordance with the Executive order's implementing rule. The Philippine Executive Order, in
contrast to the Brazilian Biodiversity Law, only permits bio prospecting with the concerned
indigenous and local groups' prior informed consent (PIC).2® Local governmental unit is
represented by the head of the indigenous and/or people or local community concerned.®” Thus,
PIC of different organs may be needed for different GRs depending on the areas to be collected.
For instance, when wetlands, turtle species, and plant and animal species are concerned, the
Department of Environment and Natural Resources (DENR) must provide access license for bio
prospecting on shore. Each and every designated essential habitat for aquatic life as well as all
aquatic resources falls within the purview of the Department of Agriculture (DA). 8The Palawan
Council for Sustainable Development (PCSD) is qualified to award permissions in the province
of Palawan. Within the ancestral lands and domains of indigenous cultural communities, the

prospecting of biological and genetic resources shall only be permitted with the prior informed

8 Philipines Indigenous Peoples Rights Act of 1997

8 _ Ibid, section 7

8  EO,section 2

8  SMAGADI,(n82)p61

8  Dross M and Wolff F, ‘New Elements of the International Regime on Access and Benefit Sharing of Genetic
Resources- the Role of Certificates of Origin-> (2005) Federal Agency for Nature Conservation, study paper
<https://www.oeko.de/oekodoc/233/2005-001-en.pdf> accessed 3 December 2023
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consent of such communities, obtained in accordance with the customary laws of the concerned
community.®® As a result, a PIC certificate can only be granted after a 60 day period has passed and
the concerned groups have been informed and consulted. A multidisciplinary Inter Agency
Committee (IAC) made up of representatives from the departments of the environment, health,
science, and technology, as well as foreign affairs and NGOs, is also created under the executive
order. IAC acts as the national focal point for all ABS procedures as a result.”

In essence, the Philippines' PIC procedure is based on sector consultation with affected local or
indigenous cultural communities and public notification, which really satisfies the requirements
of CBD's article 8(j) & 15(3). However, it is observed in practice that obtaining PIC is a fairly
difficult task and deters users, who are required to work on-site with governmental bodies, non-
governmental organizations, and people's organizations to identify the communities'

representatives and, when necessary, to apply the pertinent customary law.

3.2.4. Benefit-Sharing and Types of Benefits

The Executive Order of the Philippines lays out fundamental concepts and key players in
resolving the same challenges in terms of benefit sharing. As a result, the Philippines
government, the concerned communities, and the researcher must all equally and fairly share any
benefits that arise directly or indirectly from bio prospecting efforts.%? State, municipal, and
indigenous communities, academic institutions, business sectors, and non-governmental
organizations are potential participants in bio prospecting agreements. State representation in the
Philippines is provided by the DENR and DA, respectively, which are responsible for terrestrial
and marine biodiversity.®> ABS negotiations in the Philippines are not centralized in the sense
that, for instance, members of IPLC and/or the Philippine Institute for traditional and alternative
medicine sit on the committee where prospecting concerns ancestral domains, land or specimens
for medicinal purposes.®® The DENR/DA secretaries or the chairperson of the Palawan council

are in charge of coordinating bio prospecting efforts there, where decentralized bio prospecting

8 Ibid

% EO,section 7

%1 SMAGADI, (n82) 65
9, lbid
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regulations are more suited®. Royalties, benefits, and technology shall be passed to the
Philippine Government and the relevant local communities through a separate arrangement as far
as benefit categories are concerned. Although the Philippines was the first country to pass
legislation governing bio prospecting, Executive Order 247 of the Philippines has drawn
criticism because it regulates academic and commercial research conducted abroad in a manner
that tends to overregulate bio prospecting.®® Furthermore, the Executive Order contains no
specific guidelines regarding the subsequent distribution of benefits obtained between the local
communities and the Philippine government. As a result, the sequence is modified, and a draft
bio prospecting guideline is created.®® The precise approach for benfit sharing and subsequent
utilization get its own chapter in the draft bio prospecting guideline.*’ The draft guidelines place
more emphasis on protecting the environment and conserving biodiversity. It also pays proper
attention to additional or alternative sources of income for community members. Last but not
least, the researcher was unable to get empirical information regarding the number of agreements

and benefits acquired and used thus far in the Philippines.

3.3. Conclusions
We can draw conclusions from Brazil and the Philippines' ABS experiences that prior informed

consent regulations in cases of access to GRs are also not consistent internationally. This relates
to the appropriate authorities, the process, and the issue of whose approval needs to be acquired.
Not all nations demand the local communities' or indigenous peoples' prior informed permission.
Furthermore, there are numerous rules governing benefit-sharing. Regarding who is partaking in
the benefits, whether or not local communities are involved, and whether or not monies have
been distributed, significant disparities can be noted. Additionally, non-financial benefits are
crucial for the local community and biodiversity preservation. Overall, it can be said that for
ABS to be implemented successfully, a wide range of stakeholders must be involved, and

ongoing local and regional consultation is required.

% lbid
% Dross M and Wolff F,(n94) 40
% . Draft Guidelines for Bioprospectlng Activities in the Philippines Jan14,2005
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CHPTER FOUR

THE ETHIOPIAN ABS LAWS IN LIGHT OF BENEFITING LOCAL
COMMUNITIES

4.1. Introduction
In the absence of a legal framework, Ethiopia's biological resources have been used for years.

Most of the time, access has been unrestricted and free. This may be explained by the mentality
that was prevalent before to the acceptance of CBD, not just in Ethiopia but also elsewhere. In
approaching to assess the main legal frameworks, the FDRE Constitution®® under article 89(1)
provides that the government has duty to formulate policies that ensure that all Ethiopians can
benefit from the countries legacy of intellectual and natural resources. Art. 43(3) of the same
constitution states that the right to owner ship of rural and urban land, as well as all natural
resources, is exclusively vested in the state and in the peoples of Ethiopia. The aforementioned
clauses denote the people's right to benefit from the exploitation of biological resources. Ethiopia
has proclaimed specific ABS proclamation termed as “Access to Genetic Resources and

Community Knowledge and Community Rights Proclamation in 2006%.

The Proclamation's goal is to guarantee that the nation and its people receive an equal share of
the benefits from the use of genetic resources in order to advance the conservation and
sustainable use of the nation's biological resources.’®* The Proclamation will be applicable to
community knowledge and access to genetic resources discovered under in situ or ex situ
situations. The term "in-situ conservation™ refers to the maintenance and recovery of healthy
populations of species in their natural habitats as well as the preservation of ecosystems and
natural habitats.'®? While exsitu conservation refers to the conservation of components of
biological diversity out-side their natural habitats.’°® Additionally, the customary use, trade, and
direct consumption of genetic resources and local knowledge by and among Ethiopian local

9 Federal Democratic Republic of Ethiopia Constitution, Proclamation N0.1/1995, Fed.Neg.Gez,Year 1.No.1
100 ABS Proclamation(n15)

101 Ibid

102 Art.2(7), ABS proclamation

103 Art.2(4) of ABS Proclamation
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people are not covered by this proclamation.'® In order to implement the ABS Proclamation,
Ethiopia also issued the Access to Genetic Resources and Community Knowledge and
Community Rights Regulation (ABS Regulation)..}®® Thus, basic ABS issues in light of
benefiting local communities under Ethiopian ABS laws will be dealt in detail here after under.

4.2. Institutions and Stakeholders in ABS Management under Ethiopian ABS Laws
There is no comprehensive institutional and legal framework for the management of genetic

resources and benefit-sharing across the nations.'® The Ethiopian Biodiversity Institute is a
government institute established to ensure Conservation and Sustainable Utilization of
Biodiversity and access to genetic resource and benefit sharing in Ethiopia. More critically,
Ethiopia lacks the Clearing-House mechanism needed by the Nagoya Protocol for ABS
information. Thus, only seven institutions, namely the Ministry of Agriculture and Rural
Development, Ethiopian Biodiversity Institute, Local Communities as one stakeholder customary
institution, Regional Bodies, Customs Office, Mail Service Institutions, and Quarantine Control
Institutions, are listed with their respective limited responsibilities in the Ethiopian ABS law,
which is insufficient.27 .

As we have seen above from the experiences of Brazil and Philippines, effective ABS
governance requires not single government entities rather multi-disciplinary stakeholder’s
involvements. As in the case of Brazil ,the Genetic Heritage Management Council which is
composed of in addition to public administrations representatives from members of society
including business sector, academic sector and indigenous peoples, traditional communities and
traditional farmers.1® In the case of Philippines Inter Agency Committee which is composed of
representatives from department of environment, health sector, science and technology, foreign
affairs and NGOs. These interdisciplinary establishments are assigned to make decisions up on
any ABS implementation issues including allocation of funds among the concerned beneficiaries.

1
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But this is not the case under Ethiopian ABS laws in that mainly EBI is the only government
organ responsible to implementation of all ABS issues. The other stakeholders stated above are
not given any significant role. Moreover, other significant institutions and stakeholders like the
Intellectual Property Office, research funding or publishing organizations, and the Food,
Medicine, and Health Care Administration and Control Authority are given no role and even not

mentioned as stakeholders. .

4.3. Ownership and Community Rights over the GRS
In Ethiopia the ownership of genetic resources shall be vested in the state and the Ethiopian

people.l®® The ownership of community knowledge shall be vested in the concerned local
community.*°The local communities shall have the right to regulate the access to their
community knowledge, use their GR and CK, to share benefits arising out of utilization of GR
and CK.!! Giving informed consent in advance of using GR or CK is one aspect of the right to
regulate access. However, as we will show in relation to access to genetic resources, Ethiopian
ABS laws do not have a method to get community consent prior to access authorization.!*?
According to article 14(3) of ABS proclamation EBI required to ensure PIC of local community
if the access application involves to CK not for GR. Article 21 to 24 of the same proclamation
states about the conditions where the already given consent is withdrawn or suspended for
different reasons. Hence, local communities in relation to GRs can have the right to restrict or
withdrew the consents given by EBI. 1'3In this regard the Ethiopian ABS laws deviated from the
above stated international ABS agreements. Furthermore, administering land and other natural
resources is state matter as per article 52(2) (d) of the FDRE constitution while giving consent
and permit to access to GR is given to EBI which is a federal government organ. Thus, some
may argue that giving consent and access permit is part of administration of natural resources
and should goes to the state. On the other hand states are obliged to administer natural resources

in accordance to the federal laws on our case as per ABS proclamation which is federal law and
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the law intentionally limits state power over administration of natural resources in case of ABS.
This is because ABS by its nature requires conclusion and application of different international
laws which falls under federal matters. The Brazilian and the Ethiopian ABS laws are pretty
clear enough as to ownership over GRs in that they declare that ownership over GRs vested up
on government and people unlike the case of Philippines which is not Cleary addressed. Hence,
deciding ownership rights over GRs has some implications with regard to consent giving
procedure and benefit sharing which are to be discussed here under sections dealing with consent
giving and benefit sharing.

4.4. Defining Local Communities for the purpose of Benefit Sharing
It is already accepted that local communities have a right to take part in the formation,

management, and benefit-sharing of ABS agreements. As a result, defining the local community
connected to a particular genetic resource is crucial to the ABS implementation process. "A
human population residing in a certain geographical area in Ethiopia as a custodian of a given
genetic resource or developer of a given community knowledge," is the definition of the local
community under Ethiopian ABS law.''* The authority to identify the concerned community for
the purpose of benefit sharing is given to EBI.Y*® Note that EBI is required to identify local
community in consultation with the relevant regional bodies. Of course, the relevant body of
specific region depends on the administrative structure of concerned regon.The two basic criteria
to identify specific local community indicated in the above stated ABS law provision are the
distribution of GRs and the relative contribution of the concerned local community to the
conservation of the GR!®, Here, someone can ask at what point EBI must do a GR survey. In
this regard, EBI may use a previously completed survey if one is available or may conduct a
survey after an access request is submitted but before the ABS agreement is signed. Thus, the
law assumes smooth collection of GRs before formation of ABS agreements starting from access
application as indicated under annex article 2(iii) of ABS regulation. As in the case of Teff ABS
agreements, it might be quite challenging to pinpoint the locality where a genetic resource is
exploited in practice. Different regions of Ethiopia have Teff genetic resources. A contract for an

ABS was reached for the breeding and development of teff (eragrostis teff) between the Institute
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in Ethiopia and EARO and the small Netherlands based Soil and Crop Improvement Co. About
4,000USD monetary benefit obtained as upfront payment from the teff ABS agreement.*'’ The
local community concerned is entitled to share half (50%) of the financial benefit, as stated in
article 9(2) of Ethiopia's ABS proclamation, but the agreement failed to identify the locality
where the Teff genetic resource is accessed, making it challenging to actually implement local
community benefit sharing. The Ethiopian Biodiversity Institute chooses to use the entire access
budget in such circumstances, as we will see later, by financing biodiversity conservation
projects that are thought to benefit the entire Ethiopian population. In his interview, Mr.
Fikremariam Ghion explained that it is very difficult to identify a specific community and that
using the entire financial benefit for the implementation of biodiversity conservation projects
may ease the problem. The lessons to be learned for the future are that each ABS agreement must
clearly indicate the locality where GRs to be accessed.'!® However, according to Dr. Mellese
Mariyo, it is sometimes possible to link a particular variety of some genetic resources with a
particular community, so even in the absence of a clear provision under a specific ABS
agreement regarding the origin of a certain GR it is still possible to identify a particular
community.*® The discussion made above shows us additional interdisciplinary research may be
necessary to identify or associate specific GR varieties with particular local communities. What
is, however, very obvious at this point is that, unless it is expressly addressed in each ABS
agreement beginning with the access application, identifying specific communities entitled to
benefit sharing is not an easy task. Identifying local community starting with access application
may ease the problem in that it informs the locality where the GR is literally accessed subject to
ABS agreement. In this regard, if any access to GH or ATK from unidentified orgin is occurred
in Brazil it will be solved through sectorial agreement. A sectorial agreement is contracts signed by

public authority and users, considering the fair and equitable sharing of the benefits derived from
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economic exploitation arising from access to genetic heritage or associated traditional knowledge of
unidentifiable origin.'?® In Brazil there would be no problem as such because monetary benefit is already
fixed by biodiversity law and going to national fund and the non-monetary benefits are to be implemented
for biodiversity conservation as the choice of user. The Ethiopian law has no answer as to how any
benefits obtained from unidentified orgin of GR or CK is utilized. In this regard, the Ethiopian law should
take lessen and should include detail provision as to consent giving and benefit sharing in cases of access
to GR/or CK from unidentified origin.

4.5. The Requirements of Prior informed Consent and Mutually Agreed Terms.

As stated under different international ABS laws including the Nagoya Protocol PIC, MAT, and
Benefit Sharing are among the core elements of ABS agreements.*?! PIC in the context of
Ethiopian law refers to the agreement between the Institute and the local community in question
based on an access request containing complete and accurate access information to a person
requesting access to a specific genetic resource or local knowledge.?? It should be noted that,
with the exception of access to local knowledge, the Ethiopian ABS law does not expressly
stipulate that the local community must first give its prior, informed agreement before any
genetic resources can be accessed. According to article 11(1) of the ABS proclamation, EBI is
the one who must provide PIC for access to genetic resources. The ownership of GR may be
vested in the state and the Ethiopian people, and EBI is the national focal point in charge of
implementing ABS in Ethiopia, which may be why the power to offer prior informed consent is
granted to EBI. The Ethiopian ABS law's stance on obtaining community consent for the use of
GR appears contradictory in that, on the one hand, it acknowledges local community
involvement in ABS decision-making processes, including the right to share benefits from GR
usage, but fails to demand PIC from the concerned community. Note that PIC in cases of access
to GRs as per the relevant international laws are not mandatory. The PIC procedures for access
to GRs are may be dependent ant up on ownership over GRs and land tenure system and the
experiences across countries in this regard are not uniform. In Brazil PIC for access to genetic
resources was granted by the Biodiversity Law: there is no administrative procedure for access to

genetic resources; PIC for access to TK is mandatory and should be obtained directly with
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indigenous and local communities, or through their Community Protocols. Unlike the Brazilian
Biodiversity law the Executive Order of Philippines allows bio prospecting only with the PIC of
the indigenous and local communities concerned. Note also that unlike the Ethiopian case where
permission to all access to GR is given by EBI under Brazil and Philippines some specific organs
consent may be required depending on the areas of collections in some cases. In relation to PIC
of local Community for access to GRs in Ethiopian case two line of interpretation is possible.
The first one is owner ship over GR is vested in the hands of Ethiopian people and government
and EBI is clearly entitled to give PIC for access to GRs as well as per article 11(1) of ABS
proclamation that no need of PIC of local community before access GRs. The other line of
interpretation is that since Ethiopian ABS law recognizes the rights of local communities to share
the benefits arising from utilization of GRs as well because of their contribution to conservation
of the GRs the PIC procedure for CK would apply by analogy. The ABS regulations' Articles 21
and 26 to 27 outline the community consent process for CK access. Accordingly, where the
community giving consent resides in a single woreda, the woreda council shall give the
community's consent; where the community giving consent resides in various Woredas or Zones
of a single region, the provisional committee of the regional council, consisting of members
representing such Woredas or Zones; and where the community giving consent resides in an area
that falls within multiple regions, the provisional committee of the regional council shall give the
community's consent.!?®> To ensure community engagement, it appears important to follow the
access to CK procedure that is also applied in practice by analogy.?* The other murky area of
Ethiopian ABS law concerns the terms and methods under which local communities assent as
well as who would represent the concerned local community in the ABS process which will be
discussed under sections dealing with distribution of monetary benefits to local communities.
Mutually Agreed Terms (MAT) are agreements that must be made between the person who
provides genetic resources and the person who uses them in order for the user to have access to
genetic resources and to share in the beneifits that result from using them. MAT is crucial for
establishing standards that prevent the wrongful patenting of common knowledge and for
assessing the benefits of using genetic resources. In terms of the MAT's negotiation process, it is

the EBI's responsibility to negotiate with the users of both genetic resources and local
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knowledge.?® Article 16 of the ABS proclamation lists the fundamental components that must be
included in each agreement. The fundamental issue with MAT is that there is no declared
specific monitoring method for enforcement. In this regard, as stated in article 16(1) (h) of the
draft ABS proclamation, the draft ABS law mandates, among other things, the nomination of a
responsible institution responsible for ensuring that the mutually agreed terms are
implemented.*?® There is no specific provision in Ethiopian ABS law regarding local community
involvement in MAT formation, but the director general of EBI explained during the interview
that EBI consult the relevant local community before engaging in negotiations and reaching an
agreement with GR users.*?” The procedure to consult concerned local community provided for
CK is used by analogy for GR, explained the director general. Note that community knowledge
forms part of genetic resources which have been domesticated, improved and conserved by
farmers, and the two are used and transmitted together. In the holistic indigenous worldview,
knowledge and bio-genetic resources are inextricably linked and cannot be separated. Hence, the
EBI position following the same procedure to secure local community consent like CK seems

justified because of the inextricably linked nature of both GR and CK.

4.6. Benefit Sharing and Types of Benefits
Each individual access agreement that needs to be signed will specify the sort and scope of the

benefit that the state and local communities will share from access to genetic resources or local
knowledge.'?® A license fee, an up-front payment, a milestone payment, a royalty, research
funding, joint ownership of intellectual property, an employment opportunity, and other benefits
as appropriate may be included in the benefit that will be shared from access to genetic resources
and community knowledge. These benefits are divided into monetary and non-monetary
categories, and the Ethiopian ABS law is not comprehensive in listing all possible benefits, as
will be demonstrated in this subsection. Note that local communities have the rights not only to

share the benefits but also to participate on the whole process of ABS. According to Nagoya
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protocol the local and indigenous groups that are concerned must participate in the ABS decision
making and benefit from having access to genetic resources and/or related traditional knowledge.
4.6.1. Monetary Vs. Non-Monetary Benefits

It is repeatedly stated that benefits arising from the utilization of genetic resources could be
either monetary or non-monetary.*?® Both monetary and non-monetary benefits as appropriate
may be included in the benefit to be shared from an access to genetic resources and community
knowledge in Ethiopia.’*® Interestingly, in Brazil the percentage of monetary benefit is
predetermined and It is up to the user to choose whether monetary or non-monetary benefits to
share with the provider.®** When the user chooses to share the benefits through non-monetary
means, such as a conservation or social project, benefit-sharing is equivalent to 75 percent of
the predicted value for the monetary modality.’®> A 25% “discount” is offered to users that
pursue this option but is limited to conservation and sustainable use projects; capacity building
linked to achieving the objectives of the law; and social projects. The Brazilian experience in
this regard shows the importance of non-monetary benefits than monetary benefits to the
interest of local community as well as conservation of biodiversity. Both monetary and non-
monetary benefits in Brazil are feasible and effective in that monetary benefits are expected to
be paid directly to the national fund through online system. In the same manner non- monetary
benefits are also feasible in that the project proposals to the same effect are produced by users
and evaluated before access takes place. But this is not the case in Ethiopia in that there is no
way to produce and evaluate proposals of non-monetary benefits before access and provisions
stated under some ABS agreements are only nominal. Moreover, Ethiopian law is restricted to
financial gains and does not cover significant non-financial gains including collaboration,
cooperation, and contributions to education and training, as well as building institutional,
human, and material resource capacities... Thus, job development or employment prospects,
which are crucial for local populations in Ethiopia as a growing nation, are not addressed in a
realistic way. In this sense, the draft ABS proclamation provides a more comprehensive list of
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prospective financial and non-financial benefits.'*® The Philippines experience in relation to
project proposals evaluation is over regulating and cumbersome in that a copy of intended use
and proposed benefit sharing proposal is expected to be sent to local communities translated in
their language which may be discouraging users But, what is important from the experiences of
the two country in relation to benefit sharing is that the involvement of interdisciplinary multi
stake holders in the process of ABS procedure in general and evaluation of project proposals
may maximize the feasibility of benefits but without forgetting the lengthy process for decisions
especially in Philippines.

4.7. Some Basic ABS Requirements under Other Related Laws: Patent and Plant
Breeders Right Laws
It should be acknowledged that sometimes the application of the aforementioned ABS standards

goes beyond the purview of ABS laws. In this regard, there is a clear link between the
application of ABS elements and the laws governing patents and plant breeder's rights. As
specifying the locale in patent applications allows for demanding benefit sharing and the
fulfillment of PIC and MAT obligations in ABS agreements, requiring access permit holders to
disclose the origin of GRs is crucial. It is vital to require access permit holders to report the
origin of GRs since doing so enables demanding benefit sharing and the fulfillment of PIC and
MAT requirements in ABS agreements. Sadly, the requirements on innovations** does not
clearly stipulate the fulfillment of DRs (source and/or origin of GRs, evidence of PIC and benefit
sharing) by patent applicants in relations to inventions made based on GRs. According to the
ABS Proclamation, a new agreement must be negotiated in order to attempt to gain IP over GRs
accessed and inventions created using GRs.'*® Additionally, it is made very clear that any
applicant for a patent or other IPR on goods made from accessed GRs must reveal the location of
the GR's access.'® To ensure that these regulations are followed in the execution of the ABS, it

is crucial to include DRs in the Proclamation on Inventions.
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This is why some biodiversity rich countries are rightly proposing to inclusion of disclosure
requirement to the WTO's TRIPS Agreement to include the requirements of prior informed
consent for access and fair and equitable benefit-sharing of commercial uses in patent
application.’¥” In Brazil compliance with ABS requirements are perquisite for'3® patent
application. To deal with the implication of ABS laws over TRIPS agreement is beyond the
scope of this paper.

PBR is a mechanism that functions like a patent and enables the plant breeder to forbid
particular illicit uses of the variety.'® The protectable subject matters in PBR are GRs which are
also at the subject of ABS notions.!*® . Farmers are recognized as a local community in Ethiopia,
which is defined as the human population that resides in a particular geographic area and is the
custodian of a particular GR according to the ABS proclamation.*! Therefore, they are entitled
to the benefits that the state received from the use of GRs. Because of this, the PBRS
Proclamation says that PBRs will only be issued if the breeder can demonstrate that he received
the genetic resource used to create the variety in conformity with the applicable rules on access
to genetic resources.**? This shows us that there could be a possibility of misappropriation of
GRs using plant breeders' rights laws if access is made without securing PIC and without any
benefit sharing arrangement.’*® In short, incorporating DRs in the PBRs Law and ensuring
compliance with ABS requirements are supportive to the ABS implementation.
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4.8. Access-Fund Administration and Distribution of Monetary Benefits
among the Local Communities vs. Community participation on Decision
Making

One of the key concerns of this thesis is the mechanisms established by Ethiopian ABS law to

administer the access fund and to disperse the financial benefits to the relevant local
communities. Articles 26 to 33 of Part 4 of the ABS Regulation's relevant provisions address
certain fundamental questions regarding the administration and utilization of access money in
this regard.}** As stated in the regulation all the money to be obtained from each access
agreement shall be deposited in a separate special account called ‘access fund account’.!®®
Because there are concerns about how to divide the funds from each agreement between the
government and the concerned communities, the law mandates a separate special account for
each access agreement. However, in fact, the financial benefits from many ABS agreements are
frequently combined into a single account since they are smaller and deemed unimportant, which
can sometimes make it difficult to share or distribute the funds among the recipients.'*® In this
regard, Mr. Tesfaye Bekele, the director of the EBI's ABS directorate, said that the access fund
was placed in a single account, but that it had many subaccounts that were designated in
accordance with each ABS agreement.’*” The same explanation is given by Dr. Mellese.!%®
Because it can be used to support any projects targeted at biodiversity conservation and
sustainable use to be executed anywhere in Ethiopia, the use of the government's portion of
access money for biodiversity conservation is not particularly complicated.'*® The law requires
projects of biodiversity conservation shall be selected by inviting relevant federal and regional
bodies.* Project proposals designed to benefit local communities shall be prepared by EBI and

brought for approval of the concerned council.®®**But utilization of access money by communities
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may be complicated and challenging in practice.*® In this regard the relevant provision of the
regulation states that the access money allocated to the benefit of communities pursuant to
Article 9 (1) and (2) of the Proclamation shall be used to finance development projects designed
to benefit the community which is the protector of the genetic resources or owner the community
knowledge accessed.!®® The initial issue is the difficulty in identifying a particular local
community that is eligible to share benefits. EBI is given the authority to identify the concerned
community.?>* Based on a distribution of GR survey and in cooperation with pertinent regional
bodies, EBI is obliged to determine. Here, someone can ask at what point EBI must do a GR
survey. In this regard, EBI may use a previously completed survey if one is available or may
conduct a survey after an access request is submitted but before the ABS agreement is signed.
Determining the relative contribution of each local community to the protection of GRS is
another challenging issue related to this one. If there are local communities living in various
woreda, zones, or regions, their relative share will be calculated depending on how much they
have contributed to GR conservation.'® Be aware that it can be challenging to compare the
amount of effort put forth by a local community living in one woreda or zone to that of another.
In this regard, the specifics of each ABS agreement are crucial since they will specify how much
GR will be obtained from which locality and how that would be calculated under each
arrangement. EBI must submit project proposals intended to benefit local communities to HPR if
those communities are located in different regions, to regional council if those communities are
located in different zones, and to zonal or woreda council if those communities are located in
different zones or woreda, as applicable.'®® The justification for submitting the project proposal
to the relevant council is that it is believed that each council's members serve as representatives
of the concerned local community at large. The members of the aforementioned councils are not
necessarily the representatives of their specific communities, but rather the representatives of all
the people in that region, zone, or woreda, hence this is not the proper method of local

community representation. For instance, members of HPR are not representatives of the local
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community they come from rather the representatives of the whole Ethiopian people. EBI in
exercising in its power to administer access fund and to realize utilization of the access fund
enacted access fund administration and utilization directive.®® This directive established an
access fund administration committee, which is in charge of finding trustworthy projects, among
other things. The project proposals must follow the directive and be chosen through a bid or
auction with funding provided by the access fund. The directive is now being revised since,
among other things, it does not guarantee local community involvement in the process of
administering and using ABS funds.’™® For our purposes, the draft access fund administration
directive's sections 6 to 8 contain crucial components of local community participation.
Therefore, project proposals that are intended to benefit local communities should be based on
their needs and be directed toward resolving their specific practical issues.'®® However, the issue
with the draft access fund administration and use directive still needs to be clarified as to who
will identify the needs and practical issues of the concerned local community in the absence of
direct participation of the community representatives in the process. Aside from biodiversity
protection initiatives chosen at the invitation of various federal and regional agencies, EBI has
funded a variety of projects using access money, but no independent projects designed to benefit
a specific local community have been implemented yet.'®® Hence, all the share of concerned
local community of access money is there still in access fund account unused.'®* One of the
reasons for non- utilization of the access fund share of concerned community explained by Mr.
Fikremariam is lack of clear and detailed regulation and directive as to the utilization of access
money by community and both ABS regulation and access fund administration and utilization
directive are under revision.?

As we have seen above, in Brazil under the Genetic Heritage Management Council (CGen) is
created within the Ministry of the Environment which responsible for ABS activities including

establishing guidelines for the allocation of funds destined to the National Fund for Benefit-
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Sharing.'® The council is composed by maximum of 60% representatives from different entities
and bodies of the federal public administration and not less than 40% by representatives from
members of society including business sector, academic sector and indigenous peoples,
traditional communities and traditional farmers.%* Detailed guidelines have been developed to
guide users and public servants in the dissemination of funds, with oversight through a Board
that comprises 50% IPLCs and 50% government representatives. Thus, the National Benefit-
Sharing Fund was established for centralization and subsequent redistribution of benefits arising
from the use of genetic resources and associated TK through a management committee. The
Executive order of Philippines has no detail rules about subsequent utilization of benefits
obtained between the Philippine government and among the local communities The Executive
order establishes IAC which is composed of representatives from department of environment,
health sector, science and technology, foreign affairs and NGOs. Hence, 1AC serves as national

focal point for all ABS procedures including the subsequent utilization of benefits.

4.9. Some ABS Agreements and Their Benefit Sharing Provisions in light of
Benefiting local Communities

4.9.1. The ABS Agreement on Eragostis Teff

The first ABS Agreement was concluded for the breeding and development of teff (eragrostis
teff) between the Institute in Ethiopia and EARO and the small Netherlands based Soil and Crop
Improvement Co.1%° The aim of Teff agreement was to provide HPFI with access to specified
Teff varieties to produce a wide range of specified food and beverage products which not
traditional in Ethiopia.®® Rightfully, both monetary and non-monetary benefits provisions are
included in the agreement. A more intriguing component of the agreement is that the user firm
must establish a Teff fund with the intention of improving Ethiopia's agricultural infrastructure,

boosting Teff output, and supporting Teff research in Ethiopia.'®” The user under the agreement
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paid 4,000USD as up-front payment. The User Company also agreed to pay a royalty of 30% of
net profit of the company per year. The other monetary benefit sharing provision of the
agreement states that the company agreed to contribute 5% of net profit which shall not be less
than 20,000EURO for financial resource support for Teff per year. 18 Regarding non-financial
benefits, the agreement stipulates that technology transfer should take place between the user and
provider and those Ethiopian experts must take part in any research done on the Teff genetic
resources. In addition, the corporation accepts that access to teff genetic resources will help
Ethiopia's local economy develop lucrative teff businesses including teff cultivation, milling,
cleaning operations, bakeries, etc.'®®. When we evaluate the Teff agreement's benefit-sharing
clauses in the context of assisting local communities, they appear to be highly ambitious.
However, the user company made a bankruptcy claim and didn't fulfill its benefit-sharing duties.
Even worse, the user corporation unjustly patented various Ethiopian traditional knowledge
associated with the utilization of Teff genetic resources.’® The lack of a follow-up mechanism,
less contact between the user and the provider, user poor faith, and a host of other issues all
contributed to the Teff ABS agreements' lack of success in the past.!’* The fact that the
agreement doesn't specify the precise locality where access is made is where the difficulty first
arises. The additional non-financial benefits were not realistic since there was no structure in
place to achieve them. For instance, it is unclear what kinds of technologies will be transmitted
and under what circumstances. Furthermore, it is evident that no local community participated in

any way at any time during the Teff ABS deal.

4.9.2. The ABS Agreement on Vernonia (vernonia galamensis)
The other ABS agreement is made between the Institute and the Vernique Biotech Ltd on

Vernonia.l’? Vernonia grows in most parts of Ethiopia and traditionally considered it to be an
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indigenous.’”® Vernonia contains  vernonic acid which is a useful raw material for the
manufacture of adhesives, varnishes, paints and coatings.Vernique is allowed to access vernonia
seed to export and use for developing and commercializing the vernonia seed oil products
specified in the annex to the agreement.}’* In terms of benefit sharing, Vernique consented to an
upfront payment of EUR 35,000 upon signing the contract as well as additional financial rewards
of royalties based on the company's net profits. Regarding non-financial benefits, Vernique has
pledged to train neighborhood communities. Additionally, research findings and technology,
purchasing GR from neighborhood communities or contract farmers, and research outcomes are
all listed as non-financial benefits. The two agreements cover both monetary and non-monetary
rewards. However, the users under the two agreements did not fulfill their benefit-sharing duties
for a variety of reasons. Additionally, like in the instance of Teff, there is no evidence of
community participation or consent-giving during the agreement-making process. Because the
locality where access is made is not expressly indicated in the agreement, it is also unclear, as in
the instance of teff, which local community the agreement is meant to benefit. EBI is given the

authority to identify the concerned community.1’®

4.9.3. The ABS Agreement on Dichrostachys cinerea, Osyris quadripartitum and Withania
somnifera
The Ethiopian Biodiversity Institute made ABS agreements on plant genetic resources of

Dichrostachys cinerea, Osyris quadripartitum and Withania somnifera on June 15, 2012 with an
American Company called DOCOMO OILs PLC.1® The purpose of the agreement on the parts
of the company is Developments of seed and pod products, developments of essential oil
products, and developments of herbal medicinal products respectively from each plant genetic
resources.}”” It is stated that the genetic resources of both Dichrostachys cinerea, and Osyris
quadripartitum to be accessed from the areas of Oromia region Bale and Borana Zone from the
districts of Yabelo, Bulehora, Arero, Dire, Gasera, Ginir , and Sewena. The genetic resources of

Withania somnifera to be accessed from the areas of Sothern Nations Nationalities and peoples
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176 ABS agreement on quadripartitum made with Docomo PLC Junel5,2012
177 Ibid
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region Hadiya Zone, Morsito and Gimbichu distrcts and From the same region Darwuro Zone
loma and Wushaye districts. As far as the benefit sharing is concerned, the company paid 40,000,
50,000, and 50,000USD upfront payment in relation to each genetic resource, respectively.
178The company also agreed to pay royalty of 3.5 net profits per year which is not less than
2000USD in any case. But the problem of the agreement in relation to the promised financial
benefits is no way to cheek the profit of the company though the monetary benefit depends on
the net profit of the company. Moreover, no obligation is stated up on the user company to keep
book of accounts. It would have been easier to control and to have book of account had it been
the whole operation of the company be in Ethiopia. The other problem is that the company is not
established just to produce products based on genetic resources accessed but also other products
which not involve ABS agreements. Regarding non-financial benefits, the corporation has
pledged to involve Ethiopian scientists in the research it does and to disseminate research
findings, expertise, and technology. According to an interview with director general of EBI
Docomo PLC built a factory in the aforementioned SNNPR region and kept making oil products
for export.'® It is also explained that the company not only creates job opportunity for
community but also earning foreign currency by exporting oil products by using the above stated
genetic resources.*®® The utilization of the GRs occurs within the nation, making the ABS deal
with DOCOMO PLC more advantageous to the concerned community than other earlier ABS
arrangements. The community can also directly benefit by providing the factory with the raw
materials needed to run its operations, which opens up employment opportunities and generates
cash for the neighborhood. Additionally, the agreements specify the localities where the GRs are
to be accessed. This might make it simpler to identify the local community and share benefits
with the government and concerned community. It may be argued that specifiying localities in
the ABS agreement may exclude other communities who contributed for the preservation of the
stated variety .But this may not be longer a problem so long as benefit follows literal access
which means the community identified before the ABS agreement and the stated community
provide the variety for the whole duration of the agreement. Due to the aforementioned reason,

as indicated by representatives of EBI, the portion of financial gain obtained from the

178 Ibid
179 Interview with Dr. Mellese(n125)
180 1bid
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agreements established with Docomo PLC is still underutilized. The justification offered by EBI
officials and experts for not using the financial access fund for the implementation of projects
benefiting the local community doesn't seem reasonable considering that there are no difficult
provisions in the ABS agreement reached with DOCOMO PLC. Therefore, EBI should asses the
community's needs and use the access money share of the community by sponsoring EBI-
prepared projects, which only need the appropriate body's approval as indicated under article 31

of ABS regulation.

4.9.4. ABS agreement on Moringa Stenepetala and Other Genetic Resources
As records of EBI shows us the institute made nine ABS agreements on Moringa Stenepetala

with different local users.’®! For instance, the institute made ABS agreement with local user
called Abebe Moringa PLC in July 3, 2013.%82 The purpose of the agreement on the part of User
Company is to produce food supply using morininga to the market.'8® As stated in the agreement
the company is going to collect the GR from konsso areas of SNNPR region. No monetary
benefits are stated in the agreements. The majority of the ABS agreements on moringa
stenepetala list the exchange of information on any genetic resource-related activity,
acknowledgment of the institute, and priority to local communities in the provision of moringa
stenopetala leaves as raw materials as the non-financial benefits. On related resources and other
genetic resources, analogous ABS agreements are signed in a similar manner. When we compare
the majority of ABS agreements' contents to all of the agreements made up on Moriniga, we find
that some of them do not actually qualify as ABS agreements. This is due to the lack of GR
utilization which goes against the intent of the ABS law because no GR-based research and
development has been conducted. Note that utilization of genetic resources by its definition
refers to carrying out research and development on their genetic and/or biochemical makeup,
especially by applying biotechnology.'® Hence, the selling of biological resource-produced

goods for immediate use that do not include the usage of the genetic resource thereof like the

181 | Biniyam Goshu, Economist, Genetic Resource Access and Benefit Sharing Directorate, EBI (Addis Ababa,
Ethiopia 30 July 2022)

182 ABS agreement on Moringa stenopetela between EBI and Abebe Moringa PLC in July 3, 2013.

183 Ibid

184 Art. 2 of Nagoya protocol.

41



185 In most

cases of ABS agreements of Moriniga are not actually ABS agreements.
circumstances, the agreements don't specify a GR's purpose or intended use. Additionally, some
of the agreements only list upfront payments as financial benefits. As a result, the non-financial
benefits stated under most ABS agreements except with the one made with the Company called
DOCOMO PLC are not feasible. This is because for one thing there is no clear mechanism of
execution of the provisions. For the other thing it is not clear whom (government or community)
the non- financial provisions are intended to benefit. For instance, technology transfer as a non-
financial benefit is simply stated under all the ABS agreements but who should participate is not
stated. In this regard the ABS agreements made with DOCOMO PLC better benefited the local
communities in that at list it creates job opportunities since the Company is partly operating in

Ethiopia.

Ethiopia's experience as highlighted above mentioned has shown that initially ABS agreements
were concluded without indicating the localities where the GRs to be accessed. But ABS law
requires the localities to be specified even starting from access application if it is known as
indicated under annex one article 2(2)(iii) of ABS regulation. Note that the authority to identify
the beneficiary local community is vested in the hands of EBI as stated under article 29 of ABS
regulation. The distribution of GRs and the contribution of the concerned local community to
conservation of the resource are the two basic criteria of identification as stated under article
29(1) & (2) of ABS regulation. . In this regard, EBI may use a previously completed survey if
one is available or may conduct a survey after an access request is submitted but before the ABS
agreement is signed. Determining the relative contribution of each local community to the
protection of GRS is another challenging issue related to this one. If there are local communities
living in various woreda, zones, or regions, their relative share will be calculated depending on
how much they have contributed to GR conservation.8® . The other point can be noted that the
majority of Ethiopian ABS agreements, especially those with domestic enterprises, do not meet
the criteria for ABS agreements since no means are used to perform genetic resource research
and development on the genetic and/or biochemical makeup of genetic resources. Hence, the

selling of biological resource-produced goods for immediate use that do not include the usage of

185 Art. 4 of ABS Proclamation
18 Art 29(2) of ABS regulation
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the genetic resource thereof like the cases of ABS agreements of Moriniga are not actually ABS
agreements.’®” The Ethiopian ABS law does not differentiate between cross-border and national
ABS agreements as to their content and application of the law. Obviously, international ABS
related laws are applicable up on cross-border ABS agreements. Similarly, ABS agreements
made with national enterprises are governed by national ABS laws .But note that the selling of
biological resource-produced goods for immediate use that do not include the usage of the
genetic resource is excluded from the application of ABS laws as indicated under article 4 of
ABS proclamation. For example, collecting the moriniga leaf and chewing to make juice for sell
does not involve utilization of GR. This is why it is said that some of the ABS agreements are
not real ABS agreements. Furthermore, there is no indication of community involvement in the
formation or administration of ABS agreements. Moreover, under all ABS agreements, only
financial gains from upfront payments are feasible. The agreements are very limited and failed to
forecast job opportunities and other social services which are crucial for local communities. The
only non-financial benefit stated under all the agreements though not realized is technology
transfer. Hence, non-financial benefits are not given much attention. Remember that the project
proposals for non-monetary benefits are brought by users and evaluated before access permission

in Brazil and Philippines which are not the case in Ethiopia.

4.10. Lessons Learned From ABS agreements of Teff and Vernonia as Reflected
under the Recent ABS agreements made with DOCOMO OILS PLC
As we have seen above ABS agreements of Teff and Vernonia are the first and the second ABS

agreements respectively in the Ethiopia’s ABS experience. 18 Thus, these two ABS Agreements
can teach us a number of things. Among other things, the Teff agreement omits to specify the
location where the Teff genetic resource is accessible, making it difficult to identify the
concerned local community for the purpose of benefit sharing. Note that identifying eligible local
community is not an easy task especially after utilization occurs. This is because sometime it is
very difficult to trace back the origin of some genetic resources unless identified during access
.This why ABS law require identification of local community starting with access application.
As repeatedly stated EBI is obliged to identify local community based on distribution of GRs and

the contribution of the concerned local community to conservation of the resource as stated

187 Art. 4 of ABS Proclamation
188 Merso F, (n12)34
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under article 29(1) & (2) of ABS regulation. Determining the relative contribution of each local
community to the protection of GRS is another challenging issue related to this one. If there are
local communities living in various woreda, zones, or regions, their relative share will be
calculated depending on how much they have contributed to GR conservation.'® In this regard,
EBI may use a previously completed survey if one is available or may conduct a survey after an
access request is submitted but before the ABS agreement is signed .Taking lesson from the
previous ABS agreements, the recently made ABS agreements of Dichrostachys cinerea, Osyris
quadripartitum and Withania somnifera clearly identify the localities where the GRs are
accessed. Note that identifying locality is possible starting from access application depending on
amount of GRs to be collected and duration of the contract period during the negotiation process
before the formation of ABS agreement with the participation of local communities. The national
ABS proclamation is mentioned in the aforementioned recent ABS agreement as the applicable
law in cases of any disputes, EBI may follow up on it and check how the deal is being carried
out, unlike with the Teff arrangement, which was completely outside of its purview. However,
the monetary benefits specified in the most recent ABS agreements are still uncertain because
they depend on the user company's profitability and only limited provisions of non-financial
benefits are stated. Therefore, it is still necessary to strengthen current ABS agreements with

regard to follow-up mechanisms and spreading non-financial benefits to local communities.

189 Art 29(2) of ABS regulation
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CHAPTER FIVE

CONCLUSIONS AND RECOMMENDATIONS

5.1. Conclusion

Among other things, ABS rules are designed to guarantee that communities benefit from the
utilization of their genetic resources and traditional knowledge. Numerous financial and non-
financial benefits are possible. Non-financial benefits can include taking part in research and
analysis, having access to technical knowledge and experiences, enhancing local livelihoods and
economies, and strengthening the ability of local institutions. The Ethiopian ABS law lacks clear
provisions for obtaining community consent for the use of genetic resources, and there are no
apparent means for ensuring local community participation in decision making with regard to
ABS. Lack of a definition for the term "utilization of genetic resources,” the legal position in
Ethiopia is quite broad and dubious in that it covers all biological resource uses. In this regard,
some of ABS agreements failed to outline the locations where the genetic resources are accessed,
as well as their intended use or method of exploitation. As it appears in the majority of ABS
agreements, non-financial benefits, which are quite significant to local communities, are given
less consideration. .The share of monetary benefits accrued for the sake of local communities are
not being utilized yet. Moreover, local communities have no meaning full say on access fund

administration and distribution among themselves.

5.2. Recommendations

Limitations in terms of local community benefits under Ethiopian laws are related to gaps in the
ABS laws themselves, less stakeholder involvement, practical operation of the national focal
point (EBI), gaps in formulation and contents of ABS agreements, and absence of clear
mechanisms to ensure local community participation and benefits, as correctly concluded above.

Thus, in light of each limitation, the following recommendations are forwarded.

% The Ethiopian ABS proclamation should define the word "utilization of genetic
resources"” because it is fundamental to comprehending and restricting the legal issue. In
this sense, carrying out research and development on their genetic and/or biochemical

makeup an important element is advised to use the definition found under NP.
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°e

X/
°e

If access to GRs from unidentifiable origin is carried out and if it is not possible to
identify specific local community, the entire benefit should go to projects aimed at
conservation and sustainable use of biodiversity in general like the case of Brazil.

The Ethiopian ABS proclamation should outline the process for PIC of the local
community in question prior to granting access permission to ensure actual community
involvement in the ABS decision-making process in accordance with international ABS
laws. In this way, it is advised to treat GRs using a similar technique to that used for CK.

As required by article 29(1) of the ABS proclamation, the Ethiopian Biodiversity
Institute, which serves as the country's focal point, by itself should asses the needs of the
local community and prepare social projects that will benefit the concerned community.

This would increase local community participation on decision making.

Identifying local Community for the purpose of benefit sharing shall be done starting
from access applications. In this regard the survey of distribution of GRs and
Contribution of the concerned Communities shall be done by EBI at the time of
negotiation process before the formation of ABS agreement in consultation with the

regional bodies as indicated under art 29 of ABS regulation.

Stakeholders and responsible institutions in Ethiopia include more than just those listed in
ABS proclamation; they also include research and higher education institutions, the
intellectual property office, and the Food, Medicine, and Health Care Administration and
Control Authority and others. Thus, there should be national Committee or Council
represented from all possible stakeholders to advise EBI and to decide on Major ABS
issues especially subsequent utilization and allocation of funds among the local

Communities for the future.

ABS agreement should specify the locality where the genetic resources to be accessed

based on user application and MATS to be identified during negotiation process.

The focus should be given to non-monetary benefits to local communities like job

opportunity creation and social services than immaterial monetary benefits.
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% The ABS agreement should also contain follow up and monitoring mechanism and

responsible person for implementation from the user’s side.

X/
°

EBI should begin submitting project proposals to the specified organs for approval
using already-accrued unused ABS funds as per article 31 of the ABS regulations.

% The ABS proclamation, regulation, and access fund administration directives should
be revised to include the aforementioned points; however, EBI shouldn't wait for the
revision of the aforementioned ABS laws to utilize community funds; instead, it

should start doing so by using the existing ABS laws.
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Annex 11

The Draft Access fund Administration and Utilization Directive
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