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Preface

essthe child, due to the need of his physical and mental development

requires particular care with regard to health, physical, mental, moral
and social development, and requires legal protection in conditions of

freedom, dignity and security.
Preamble to the African Charter on the Rights and Welfare of the Child- paragraph 6

This quotation above shows clearly that children’s rights deserve special attention in the human
rights discourse like the rights of every other category of persons protected with especial care

such as persons with disability, woman and the like.

Hence, it motivated this work on examining the status of child friendly benches in courts of
SNNPR regional state with specific reference to the courts of Hadiya zone which is mandated to
ensure the promotion and protection of the rights of children involved in criminal justice system
together with other institutions working on the rights of children. The current state of affairs
within and outside the work of the court has began to pose a threat to the rights enshrined in

domestic, regional and international child rights instruments.

This study examines the situations in which children are involved in the criminal justice system
when in conflict with the law or as victims and witnesses of crime. The study therefore provides
information on law reform, case law and practices of courts on children involved in criminal

justice, from a range of child friendly benches in courts of the Hadiya zone.

Furthermore, discussion of fundamental principles (such as the best interests of the child,
dignity, non- discrimination, the right to be heard and express their views and the rule of law),
and general elements of a child-friendly justice system consisting of information and advice,
protection of privacy, special preventive measures, training of professionals, and so on, as
envisaged under a variety of international and regional instruments that deal with children in the
justice system is incorporated into this study to help as a benchmark to evaluate the situation in

Ethiopia.
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The standards for child friendly justice during criminal proceeding are also examined as provided for in
different child rights instruments, to highlight core concerns in relation to child justice system in Ethiopia.
Thus, by providing a contextual analysis of the child-friendliness of the criminal justice in courts
by citing relevant instances from legal provisions, cases, and practical examples, this study
provides substantive information which will be a useful tool for advocacy, research and practical

implementation of the laws, policies and standards for dealing with children in the justice system.

Moreover, the purpose of this work is to appraise the status of the child friendly benches in
courts, seek out the loopholes and loose ends and propose positive and proactive ways in
ensuring the protection of child rights in criminal justice for an effective child rights promotion

and protection in Ethiopia.

The African Charter on the Rights and Welfare of the Child, which complements the UN
Convention on the Rights of the Child, would then be working in accordance with the CRC’s

Preamble. Reads:

The child should be fully prepared to live an individual life in society, and
brought up in the spirit of the ideals proclaimed in the Charter of the
United Nations, and in particular in the spirit of peace, dignity, tolerance,
freedom, equality and solidarity.

Preamble to the UN Convention on the Rights of the Child - Paragraph 7

These and other international, regional and national legislations, guidelines, rules and principles

which are relevant to children are the key guidance of this study.
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ABSTRACT

The purpose of this study is to assess the implementation of child justice in criminal justice
system in child-friendly benches in courts of SNNPRS with special focus in Hadiya zone. To this
end, a descriptive survey is employed. Quantitative and qualitative research methodologies were
administered. Questionnaires, interviews, court cases and field visits were used as data
gathering tools. The responses and cases were interpreted and analyzed. The primary sources of
data were judges, public prosecutors and attorneys working in Hadiya zone and concerned
government body. A total of 42 respondents were selected as key participants of the study.
Secondary sources of data are reports of the Central Statistic Agency on the percent of children
under 18 years of age of the total population and budget allocation to the justice sector by
Ministry of Finance and Economic Development of Ethiopia.

Finally the quantitative data were analyzed using percentage while the qualitative ones were
transcribed and analyzed. The core findings of the study are; 1°' The study finds out that child
friendly benches in courts of the SNNPRS and specifically in Hadiya zone are not effectively
available and physically accessible for children involved in criminal justice system as a result a
great majority of children in contact with the law are out of reach of child-friendly justice. 2"
The study disclose the fact that the only available court which is built in Hosanna city
administration first instance court is not equipped with all relevant material, technical,
professional and other aids pertaining the special needs of children in justice system. 3™ The
study reveals that the court environment in most of the courts are not convenient and
comfortable for child suspects, victims and witnesses of crime according to their involvement. 4™
At last, the good thing is there is growing improvements though it is not in a speed that the
current situations in the justice system needs for fully adopting child friendly justice in the future

in Ethiopia.
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CHAPTER ONE

1. Introduction

1.1.Background to the Study

Justice for children is a comprehensive term for dealing with children who come in contact
with the law. The situations in which children are involved in the justice system broadly
categorized in four: the criminal justice system, the civil justice system, the administrative
justice system and the informal justice system such as customary /traditional courts.
Children’s right in the justice system therefore looks at the applicable norms; laws,
procedures, structures and institutions in place for these area. In order to ensure that
children’s rights and legal safeguards are fully respected and protected, children in contact
with the law must be dealt with through a specialized justice system with measures specific to
the needs and evolving capacities of children. And this study has been focused on situations
of children involved in criminal justice system. It is said that those on the margins of society

are also on the margins of justice which is perhaps true in the case of children.

A number of factors explain this: first, children are denied access to justice by virtue of their
age or immaturity; second, children can be seriously disadvantaged in accessing justice
because they lack the financial and discursive resources to navigate through the complicated
judicial arrangements. So, the justice system should bring new and effective programmes
aiming at the full protection of children’s rights. One way of doing so is, by establishing child
friendly benches in the court structure, child friendly protection units at police stations and

prosecution offices.

In addition to this, there must be harmonization of national laws; practices and the set up of
the justice system with international human and child rights principles. With regard to these
measures, Ethiopia has been taking legislative and administrative measures with the view to
protect and promote the rights of children. For instance, the harmonization of national laws
such as the revised family law and criminal law with international human and child rights
instruments could be cited as one of the initiatives undertaken so far. The justice reform

system has also brought new programmes aiming at ensuring child friendly benches.

Despite these achievements, there is still more that needs to be done for children in Ethiopia.

According to a study conducted by different child rights organizations and researchers,



violence against children is still prevalent and is on the increase. All types of violence
including physical abuse, verbal abuse, rape, sexual harassment, exploitation, trafficking and

the like are committed against children.' Therefore children are in need of protection.

Furthermore, Ethiopia does not have a comprehensive child law in the form of a Children’s
Act or Proclamation. In the absence of such law, the FDRE Constitution, the Revised Family
Code, the Revised Criminal Code, the Criminal Procedure Code and the Labour
Proclamation, remain the main instruments addressing issues pertaining to children’s rights.
These laws do not only cover a range of substantive child rights related issues, but they also
address, albeit inadequately, some relevant institutional frameworks necessary for the full
implementation and realization of children’s rights.”> The case is also true in the SNNPR

except having enacted laws on regional matters.

As to the child friendly benches, the courts in SNNPR and Hadiya zone do not seem to have
paid special concern to children’s rights when it comes to protecting children in contact with
the law. As a result, the basic rights of children in court are not respected by effective
regional, legal, social welfare and court system. This means that children are subject to justice
standards that are designed for adults which seldom cater to child’s needs. In other words,
their basic human rights of access to justice are footnoted in a predominately adult orientated

justice system.

The study has focused on bringing evaluation of the child friendly benches in courts of
SNNPR with specific focus on Hadiya zone and the effectiveness of the implementation of
child friendly laws and procedures in court with regard to criminal justice system. So, it is

this fact that led the researcher to embark upon this research work.
1.2. Statement of the Problem

The Federal Democratic Republic of Ethiopia (FDRE) has a population of around 83 million

people half of which is believed to be children.’ So in a country where this portion of its

! . The African Child Policy Forum (2006) Violence Against Girls in Africa: A Retrospective Survey in
Ethiopia, Kenya and Uganda.
? . ACPF (2012).Harmonization of Children’s laws in Eastern and Southern Africa.

* . Ibid.



population is children, the justice system clearly needs to be strengthened through, amongst
other strategies, effective budgeting, appointment and retention of well trained personnel, and
inter-sectoral collaboration between government departments and civil society organizations.
Because, without ensuring protection of the basic rights of this vulnerable groups in the
justice system and on specific policy, normative and institutional arrangements, practices and
legislative means by enacting (for instance Children’s act or law ) that could have an effect on
the fate of children in contact with the law. In other words, in the absence of the relevant
measures on criminal justice system to the promotion and protection of child rights we cannot
imagine the protection of their basic rights even the country may not have sustainable
development or bright future with children who preserve and strengthen social and national
solidarity and responsible towards his family and society, the state and other legally
recognized communities and the international community as stated under article 31 of
ACRWC.* In addition the ratified international human and child rights instruments will not

have meaningful value on the ground.

While it is apparent that there are significant number of children in contact with the law, their
enjoyment of child friendly justice by well specialized actors or organs is insignificant.
Although, there have already been important roadways, many remains to be done in ensuring

effective specialization within the system in child justice in Ethiopia.

Due to the absence of child friendly procedures; children in contact with the law are dealt
with largely in the same way as adults. Because adult justice system frequently uses
deprivation of liberty as a primary sentencing option, which obviously fails to consider the
needs, best interests of the child, to address the root causes which bring children to the justice
system and, the rights of child suspects, victims and witnesses involved in criminal justice
system. Indeed, whilst a country may operate specialized procedures and comprehensive
children law, an effective child friendly justice system requires that the varying needs of
children be assessed, that children in contact with the law referred to appropriate services, and
that they are offered care and assistance with reintegration into the family and community.
Moreover, such a system should operate in a child-friendly environment using appropriate

and simplified language and with the minimum possible employment of physical restraints.

* . African Charter on the Rights and Welfare of the Child, OAU Doc. CAB/LEG/24.9/49(1990), entered into

Force Nov.29, 1999.



But the problem arises when children come in contact with a justice system that is
unresponsive to their needs, which not only deprives them of their liberty, but also
accentuates their vulnerability to abuse and violence. Such a system also isolates children
from society, particularly where the child’s welfare, education and reintegration needs are not

integrated into the formal justice system.

In the absence of effective child friendly environment their rights further compounded by the
very little understanding children have of the justice system and their rights which makes it
unlikely for them to challenge any mistreatments and abuse perpetuated within the system.
Further, most institutions dealing with children in contact with the law are child-unfriendly
and their physical conditions are often in the grimmest of states in Ethiopia. Thus, there is an
urgent need to develop new tools to help the country or regions to adapt their justice system
to the situation of children, to the growing complex features of crimes and abuses which are
deemed to be the result of development of different situations and urbanization, to bring their
procedures up to speed with international standards, and to properly implement them.
However, the criminal justice system still lacking effective child friendly environment. So,
Ethiopia has to cope with her weak child justice structure, national legislation, procedures and

limited resources.

All of the aforementioned situations, most importantly, the practical, technical, attitudinal,
professional, legal and institutional barriers challenging the child friendly benches of the
country are also challenging SNNPR and the specific zone. In addition, these facts show the
non effectiveness of courts within the justice system in child justice and its negative effect on

child rights.

So, the writer believes that there is a need to develop new tools to help the country to adapt its
criminal justice system to the situation of children, to upgrade existing standards as well as
adapt specific national law and procedures which is consistent to Ethiopia’s demand with

regard to child friendly benches.
1.3. Research Questions

The major questions of this paper are: are there effective child friendly benches, child
friendly legal and practical spaces which take into account the needs and vulnerability of
child to protect the rights of children involved in criminal justice system in SNNPR and

Hadiya zone?



Is the specialization within the courts practically helping children to enjoy both legal and

procedural rights designed to their special needs?

These major issues would be addressed with the other task of analyzing the situations and the
extent to which the child friendly benches are guaranteed within the courts in light of the
international, regional and national laws and guidelines, rules and principles of child justice

and good practices.

In order to address the central question of the paper effectively, the following sub questions

have been given due attention.

1. Do the existing legal frameworks of Ethiopia give full and effective guarantee to child
friendly benches within the system in a manner which protects child rights?

2. What are the attitudinal impediments of courts/ judges that challenge the child
friendly benches?

3. Does the criminal justice system clearly demarcate or indicate the difference between
adult oriented justice and child justice?

4. Does the absence of comprehensive child law in the form of a Children’s Act or
Proclamation has any negative effect on the child friendly justice in courts?

5. Is there short or long term training in the child rights to the court judges? If so, are
there any mechanisms of follow up of its effect? Are there any measures taken to
inter-relate legal education/educational background, special interest, experience or
performance of trainees specifically on child justice so as to enable them to see cases
which involve children in child friendly manner?

6. Are there technical, professional, material and other facilities which guarantee the
protection of children’s needs in the benches?

7. Do the judges in child justice have deep rooted understanding on the values and
importance of protecting child rights/needs at most care beyond considering their
physical, emotional and mental immaturity? i.e., do they imagine to the extent that
lost child as lost future?

8. Is there problem of confusing child specifically at adolescent age with adult in child
friendly benches/courts?

9. Are there problem of mixing different levels of child vulnerability in courts?



10. Are there psychosocial support centre which facilitates the provision of psychosocial
assistance such as counseling, temporary shelter, basic necessities and medical
assistance to children involved in criminal justice?

11. What work has been done by the federal or SNNPR government in guarantying
effective child friendly benches within the justice system?

1.4. Scope of the Study

To make the work manageable the scope of the research is limited to evaluating the status of
the child friendly benches in courts, the study will try to see the overall regional status

generally and specifically emphasize on the situations in Hadiya zone.

Although children are entitled to get special protection of substantive and procedural laws
unlike adults when involved in criminal justice in a child friendly environment, they are not
given such protection effectively rather their rights of access to justice are footnoted in a

predominately adult-oriented justice system.

In this paper it is not possible to discuss each and every situation because of the obvious
limitation of space, time and scope. So, the writer focuses on assessing the effectiveness of
the child friendly benches in courts. That is, specifically concerning children involved in

criminal justice system as suspects, victims and witnesses.

Therefore, assessing its effectiveness in courts of SNNPR with specific focus in Hadiya zone
will make it easier at least to presume what the situation would be in different parts of the
SNNPRS where critical specialization problems in relation to children involved in criminal

justice exists.
1.5. Objective of the Study
The main objectives of this study are:

- To assess and indicate the status of the child friendly benches in courts of SNNPR,

particularly in Hadiya zone.

- To assess the constraints of the courts to establish effective child friendly

environment to protect children’s rights.



- To look into the increment of children’s involvement in criminal justice and to
contribute to use this fact practically to take real commitment either political or
legal and others specifically relating this to the improvement of the child friendly

benches in courts rather than invoking the increment for its statistical values.

- To observe effectiveness of the measures taken by government on the child
friendly benches technical, material, professional and other facilities relevant to
child justice.

- To create a clear image on issues like what child friendly benches mean and its
importance, establishment and also to create clear image of the commitment and
understanding of judges to the child friendly benches with due attention to

children’s needs.

So, the paper tried to indicate the situations which force the urgent need to develop new tools
to help the country to adapt their justice system to the situation of children, to bring their
practices and procedures up to speed with international normative standards, and to properly

implement them.

1.6. Significance of the Study

The study reveals what seems the situation of child friendly benches in courts and the
practices of treating children involved in criminal justice system and the compatibility of such
practices with national laws, international human and child rights instruments, rules,
guidelines, principles and standards which designed to protect children’s needs. Moreover,
based on the revealed facts the study helps to suggest possible solutions on how to upgrade
the status of child friendly benches in courts. The study will also serve as an input to
measures in the improvement of the courts in child justice. It may also highlights the possible
area of works for the government, NGOs and other concerned body to effectively realize the

protection of the rights of children involved in criminal justice.

1.7. Research Methodology

In order to come up with somehow comprehensive understanding and to respond to the issues
raised in the study, the research made recourse to both qualitative and quantitative research.
Accordingly, the study shall mainly be based on primary sources. So, it employed some

empirical analysis using court cases, interviews with relevant actors on child justice, and



questionnaires to assess relevant information on the status of child friendly benches in courts
and how its challenges are being perceived and addressed. The study also used international,
regional and national human and child rights instruments to the extent of their value in
addressing the issue of child friendly justice. On the other hand, it also referred to the sources
such as writings of authors, law journals, UN rules, guideline and principles and internet

resources mainly in the literature part of the study.

In addition, the researcher was also conducted field visit to observe the situation of the child
friendly benches’ institutional facilities/ setup in relation to fulfilling special protection of the

rights of children involved in criminal justice system.
1.8. Limitation of the Study

During the process of conducting this research, the researcher faces some challenges in data
collection. As a result of this, the writer faced problem on accessing well organized data in
courts because cases which involved children are not organized in disaggregated manner to
identify from adults it simply merged with adults in unorganized record system. The other
thing is with regard to the key respondents i.e., judges, prosecutors and attorneys that they
are found in different woreda of the Hadiya zone that it took the researcher more time to
contact them so it was impossible for the researcher to address all woreda in short day.
However, the researcher’s being the criminal justice system actor and the sensitivity of the
research area helped to minimize the limitations specifically on seeking genuine cooperation

from institutions which are main stakeholder of the justice system and participants.
1.9. Overview of the Chapters

The paper has five chapters. Chapter one introduces the study. Chapter two undertakes
literature review of the general concept of child friendly benches/justice in courts. Chapter
three discuss different international, regional and domestic instruments that deal with children
involved in criminal justice system. The fourth chapter deals with the achievements and
challenges of the child friendly benches in courts of Ethiopia with special focus on SNNPRS
Hadiya zone. Chapter five presents conclusion and recommendations to the problems and

gaps identified in the study.



CHAPTER TWO

REVIEW OF LITERATURE

2.1. General Concept of Child Friendly Benches
2.1.1. Introduction

With regard to implementing child rights starting from their early childhood the UN CRC in
its general comment no.7 recognized that young children are holders of all rights enshrined in
the Convention and that early childhood is a critical period for the realization of these rights.
The committee also states all young children at birth and throughout infancy; during the
preschool years; as well as during the transition to school as children who are at early
childhood stage and urges States parties to strengthen understanding of the human rights of

all young children and to draw States attention to their obligations towards young children.’
As indicated in the above paragraph:

...the early life of the human person, which is generally referred to as childhood,
is mainly characterized by their state of frailty and helplessness. This state of
affairs calls for special care and protection. To ensure the full and balanced
development of his/her personality, the child needs to be raised in an environment

capable of providing love, affection and happiness.’

So, these recognize young children as social actors from the beginning of life, with particular
interests, capacities and vulnerabilities, and of requirements for protection, guidance and
support in the exercise of their rights as committee of CRC recommended in its general

comment no. 7 on the child rights in early childhood.

That this natural right to special care and protection primarily rests on the
child’s parents and members of his immediate family goes without saying. But

child is also worthy of respect and assistance by society and the state during the

> United Nations Committee on the Rights of the Child, General Comment No. 7: Implementing Child Rights
in Early Childhood (CRC/C/GC/7/Rev.1 20 September 2006).
®  Tilahun Teshome, “The Child and the Law in Ethiopia: The Case of the United Nations Convention on the

Rights of the Child”, Journal of Ethiopian Law, Vol. XVIII., 1997. P, 37.



many years through which his/her personal development takes place. Child
inestimable value disposes the human heart towards them and, as such, our duty

to them is the strongest but the sweetest of all our obligations.”

The practical reality for many Ethiopians is that violation of their rights is not seen as a
serious problem. These violations in most cases have severe consequences on children than
adults even beyond their childhood, thus posing direct threats to peace, stability and
development. There are a number of reasons/arguments which indicate how the violation
threatens the welfare. For instance, there are utilitarian arguments in favor of prioritizing
children’s interests. Thus, it may be thought that giving greater weight to children’s interests
maximizes the welfare of the society as a whole. Barton and Douglas have even argued that
children are important for the continuity of order in society.® Putting children first is also
considered as a way of building for the future. It is significant that countries reconstructing

after nightmares of rightlessness have put children’s interests in the foreground.’

One example of violation of their right is the failure of justice system to effectively
implement the special protections which are guaranteed under different child rights
instruments, specifically the rights of children involved in criminal justice system as victims,
suspects or witnesses. Of note however, is that despite the fact that children are victims of
human rights violations, they also have responsibilities to the family, society and the country,
for example, as contained in the African Charter on the Rights and Welfare of the Child
(referred hereafter as the ACRWC). So, questioning the importance of effective protection of

child rights in the criminal justice process will be a big mistake.

Furthermore, the concept of human rights is a settled one, which must fulfill a standard set of
criteria. As was expounded by the UN Commission on Human Rights, human right must meet

the following criteria:

a. Be consistent with the existing body of international human rights laws;

7. Tbid.
® Law and Parenthood (London, Butterworths, 1996), p. 423.
° An example is Mozambique: see L.P. Sacramento and A.M. Pessoa, ‘Implementation of the Rights of the

Child in the Mozambican context’ in (eds) M. Freeman, Children’s Rights: A Comparative Perspective

(Aldershot, Ashgate, 1996), p. 145.
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b. Be of fundamental character and derive from the inherent dignity and worth of the
human person;

c. Be sufficiently precise to give rise to identifiable and practicable rights and
obligations;

d. Provide, where appropriate, realistic and effective implementation machinery...;

e. Attract broad international support. <'°

Flowing from the above standards, children’s rights meet international standards with due
emphasis more than adults because of child’s physical and mental immaturity. The Universal
Declaration of Human Rights is also clear on what the content of human rights should be. It

provides that:

All human beings are born free and equal in dignity and rights. They are endowed with
reason and conscience and should act towards one another in a spirit of  brother
hood...Everyone is entitled to all the rights and freedoms set forth in this declaration,

without distinction of any kind...or other status. i

Based on this understanding of the concept of human rights as well as children rights to
benefit from the pool of human rights available, this study shall assess the instruments,
created for the protection of children at international, regional and domestic levels and look at
practices of child friendly benches in courts of SNNPR specifically observe the case of

Hadiya zone.
2.1.2. Definition of the Child

In the parlance of the law, the word “child” may be understood in two different ways. The
first implies a relationship with respect to parentage and consanguinity, the natural
relationship that derives from the community of blood. In its second meaning, “child” denotes
the status of a human being in its early years of life, and it is to this latter meaning that the

UN CRC and ACRWC refer.'?

1% Resolution no. 41/120 of 1986 in Sepulveda M et al, Human Rights Reference Handbook, 2004 (CD).
""" Articles 1 and 2 of Universal Declaration of Human Rights, 1948.
2 Tilahun Teshome, “The Child and the Law in Ethiopia: The Case of the United Nations Convention on the

Rights of the Child”, Journal of Ethiopian Law, Vol. XVIII., 1997. P, 39.
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In many cases the child defined considering the child as an ‘autonomous being’ is widely
contested, ' as children’s rights are usually associated to that of their family or adults and are

not classified as self-standing rights until they attain the age of majority."*

Traditionally, most of the times in many cultures children are relegated to the world of the
muted-along with groups such as women, the disabled and indigenous and minority peoples.
However, basically the change came with the negotiation and adoption of the CRC, ACRWC
and other child rights instruments because of their comprehensiveness with regard to child
rights.”> With regard to the definition of the child Ethiopia is still awaiting review and
amendment; the legal codes either define the child in differing ways or leave the definition
open-ended. For instance, the Revised Family Code simply defines the child as “a member of
either sex under the age 18.”'® Also the Civil Code defines as “a person of either sex who has

not attained the full age of eighteen years.”17

The FDRE Constitution and the Criminal Code do not state the age issues in unequivocal
manner. On the other hand, the percentage of children under 18 years of age in Ethiopia is
estimated to be 53%.'® A situation in which more than half of the population has little, if any,
say in decisions directly affecting their lives could lead to a serious disenfranchisement.
However, as stipulated under article 36 of FDRE Constitution the Ethiopian view on human
rights of children manifests itself in recognition that children are the future of the society and

hence must be protected and nurtured."’

. Lowly, C ‘Autonomy and the appropriate projects of children: A comment on Freeman’ (1992) 6 IJLF 72.
' Lowly, C (n 13 above).
. A Twum-Danso : ‘Africa: A hostile environment for child participation?’ Http: //

www.ecpat.net/eng /A4A02-03_online /ENG_A4A/Thematic _Africa.pdf(accessed 19 August 2013).

¢ See Art. 215 of the Revised Family Code of FDRE. Federal Negarit Gazetta Extraordinary Issue No. 1/2000

(The Revised Family Code Proclamation No. 213/2000). Addis Ababa 4™ Day of July, 2000.
7 See Art. 198 of the Civil Code of Ethiopia. Proclamation No. 165 of 1960, Negarit Gazetta, Extraordinary
Issue, 19™ Year No.2. Note also that the law employs the word “minor” for a child.
. Central Statistical Agency, Ethiopian National Population and Housing Census Report 2008.

. The Federal Democratic Republic of Ethiopian Constitution Proclamation, No. 1/1995( *“ the constitution”),

entered into force on 21 August, 1995.
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Different international instruments now protect children’s rights,® but their protection is
limited to some specific aspects of children’s rights, which are inadequate as they concern
other areas of human rights. For instance, concerning the comprehensiveness the instruments
such as CRC and ACRWC with regard to the effective protection of the rights of children
involved in juvenile justice, they are said to be inadequate. As a result, the UN enacted
different guidelines, rules and principles in order to uphold the rights and safety of children

and to promote the physical and mental well-being of juveniles in the justice system.

Although the term may be employed in different forms, the CRC defines a child as every
human being below the age of 18 years ‘unless under the law applicable to the child, majority
is attained earlier.’® The provision in the second part of this definition is an apparent
reference to legal systems that have lower age for the attainment of majority. So, the law
referred to in the CRC includes international treaties and domestic legislations specific to

children.

The ACRWC defines a child more concisely as ‘every human being below the age of 18
years.’22 There are no exceptions or caveats included in the definition. This definition is the
generally accepted one in some African constitutions and domestic laws on children as the
consensus age for children.”” Though the limit set in the ACRWC is pertinent, the ideal
situation remains ensuring that the human rights of children are adequately catered for

irrespective of the age limits since the age of majority differs under different circumstances.

With regard to the age, the FDRE Constitution does not indicate the age limits of children,
and it simply enumerates their rights under article 36. Rather, the Criminal Code of Ethiopia
classifies children into three age groups. The Code sets the age of criminal responsibility at 9
years. Then children between the ages of 9 and 15 named ‘young persons’. Finally, children

above fifteen years of age are for the most part treated as adults though some of the

20 Examples are in articles 25/26 of the Universal Declaration, articles 14,18,22,23 and 24 of the ICCPR and
articles 10,12 and 13 of the ICESCR.

*'_ Article 1 of the UNCRC.

* . Article 2 of the ACRWC.

23

. Section 28(3) South African Constitution, Section 28(5) Ghana Constitution, the Nigerian Child Rights Act

2003, the Kenyan Children’s Act 2001.
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protections available to ‘young persons’ may be extended to them by law or judicial

discretion.

Everything hinges on the definitions of juvenile and child and the relationship between them.
Although the Human Rights Committee has observed that under the ICCPR the limits of
‘juvenile age’ are to be determined by ‘each State Party in the light of relevant social, cultural
and other conditions’, the committee itself ‘is of the opinion that all individuals under the age

of 18 should be treated as juveniles’ at least in matters relating to criminal justice.**

The CRC Committee has taken the approach that the duties on States Parties enshrined in
Article 40 of the CRC apply to all children up to majority, regardless of whether the national
criminal law treats them as if they were adult. So far, this is an approach which has not met

with any resistance by the States Parties.”

The CRC Committee therefore, recommends that those States parties which limit the
applicability of their juvenile justice rules to children under the age of 16 (or lower) years, or
which allow by way of exception that 16 or 17 years old children are treated as adult
criminals, change their laws with a view to achieving a non-discriminatory full application of
their juvenile justice rules to all persons under the age of 18 years. The committee also notes
with appreciation that some States parties allow for the application of the rules and
regulations of juvenile justice to persons aged 18 and older, usually till the age of 21, either as

a general rule or by way of exception.*

According to many international and regional conventions to which Ethiopia is a party, a

child means any person under the age of eighteen. Accordingly, 53 percent of the general

**  Human Rights Committee, General Comment No. 9: Humane treatment of persons deprived of their liberty
(Art.10) (UN Doc. A147/40, 1982).

> G. Van Bueren, “Article 40: Child Criminal Justice”, in: A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E.
Berghmans and M. Verheyde (Eds.) A Commentary on the United Nations Convention on the Rights of the
Child (Martinus Nijhoff Publishers, Leiden, 2006), P. 7.

¢ UNCRC Committee, General comment no. 10. (CRC/C/GC/10 25 April 2007), Para. 38.
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population of the country based on the National Population and Housing Census of 2008 are

children.?’
2.1.3. Definition of Child Friendly Justice

“Justice for children’ refers to all situations where children are involved in both criminal and civil
justice systems, including administrative or informal justice mechanisms. Child-friendly justice
describes justice systems that are designed or adjusted to be sensitive to the particular issues
that children face when they come into contact with the law and courts (or legal proceedings)
for any reason.”® Furthermore, in keeping with the systems approach to justice for children,

there have been progressive changes on the meaning of ‘child friendly justice’.

Notably, the committee of ministers of the Council of Europe has developed guidelines on

child friendly justice.”

The document provides the following useful definition:

‘Child-friendly-justice’ refers to justice systems which guarantee the respect and the
effective implementation of all children’s rights at the highest attainable level bearing in
mind the child’s level of maturity and understanding and the circumstances of the case. It is,
in particular, justice that is accessible, age appropriate, speedy, diligent, adapted to and
focused on the needs and rights of the child, respecting the rights of the child including the
rights of due process, to participate in and to understand the proceedings, to respect for

private and family life and to integrity and dignity.

2.1.4. Aims of Juvenile Justice

With regard to the aims of juvenile justice rule 5 of the Beijing rules reads:
The juvenile justice system shall emphasize on the well-being of the juvenile and shall

ensure that any reaction to juvenile offenders shall always be in proportion to the

circumstances of both the offenders and the oﬁ’ence.w

%7 CSA, Ethiopian National Population and Housing Census Report 2008.

¥ ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa.

% Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice, adopted by the

Committee of Ministers on 17 November 2010 at the 1098"™ meeting of the Ministers” Deputies. Available
at https:// Wed.coe.int/wed/viewDoc.isp?Ref+Cm/Del/Dec(2010)1098/10.2abc&language accessed on 19
August 2013.

3% United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“ the Beijing Rules”),
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This rule above refers to two of the most important objectives of juvenile justice;®' the first
objective is the promotion of the well-being of the juvenile. This is the main focus of those
legal systems in which juvenile offenders are dealt with by family courts or administrative
authorities, but the well being of the juvenile should also be emphasized in legal systems that
follow the criminal court model, thus contributing to the avoidance of merely punitive

sanctions.

The second objective is “the principle of proportionality”. This principle is well-known as an
instrument for curbing punitive sanctions, mostly expressed in terms of just deserts or
something deserved in relation to the gravity of the offence. The response to young offenders
should be based on the consideration not only of the gravity of the offence but also of
personal circumstances. The individual circumstances of the offender (for example social
status, family situation, the harm caused by the offence or other factors affecting personal
circumstances) should influence the proportionality of the reactions for example by having
regard to the offender’s endeavor to indemnify the victim or to her or his willingness to turn

to wholesome and useful life.

By the same token, reactions aiming to ensure the welfare of the young offender may go
beyond necessity and therefore infringe upon the fundamental rights of defense of the other
party/ individual. Here, too, the proportionality of the reaction to the circumstances of both

the offender and the offence, including the victim, should be safeguarded.

In essence, Beijing rules 5 calls for no less and no more than a fair reaction in any given cases
of juvenile delinquency and crime. The issues combined in the rule may help to stimulate
development in both regards; new and innovative types of reactions are as desirable as

precautions against any undue widening of the net of formal social control over juveniles.*>

Adopted by General Assembly resolution 40/33 of November 1985, Rule. 5.
! Ibid, see commentary to rule 5.

2 Ibid.
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2.1.5. Identifying Situations in which Children may be Involved in

Criminal Justice System

a. Children in Conflict with the Law

Children may be involved in the criminal justice system as children who are accused of or are
recognized as having infringed the penal law. They are often referred to as child offenders
(although some may be innocent) or ‘children in conflict with the law’. The system is broad,
procedurally covering: prevention; arrest and alternatives to arrest; pre-trial alternatives such
as diversion; detention during pre-trial and post trial; the trial (courts in camera, identity
protection); pre- sentencing procedures; sentencing; and reintegration. Important substantive
issues include the minimum age of criminal capacity, criminal records, and the treatment of
children in detention. In this regard, an important guiding principle is detention as a measure

of last resort and for the shortest possible period of time.*”

b. Child Victims and Witnesses

The expression “child victims and witnesses” denotes children and adolescents, under the age
of 18, who are victims of crime or witnesses to crime regardless of their role in the offence or

in the prosecution of the alleged offender or groups of offenders.*

For both of these groups of children, procedures need to be put in place relating to:
interviewing children; the possible use of video recording; preparation for court; special
protective measures for giving evidence in court; and laws relating to the evaluation of
children’s evidence by the court. In addition to these general measures, child victims will
require a full range of services, including mechanisms for reporting the offence; access to
information; psychosocial support; appropriate medical examinations; and sensitive
management by trained officials. Privacy and confidentiality are important, including through
closed courts and non-disclosure of identifying information.* Children involve in criminal

justice either as victims or/and witnesses have the right to access to legal aid without

*  ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, P.2.
** _ Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, UN Economic and Social
Council resolution 2005/20 of 22 July 2005.

% ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p. 2.

17



prejudice to or inconsistency with the rights of the accused.*®

With regard to this, there are no hard laws which clearly indicate child victims and witnesses
right to access to legal aid and other special protections. Because, when we see the case of
Ethiopia article 36 of the FDRE Constitution which state the rights of children®’, special
provisions of the Criminal Code which is applicable to young persons*, and the Criminal
Procedure Code of Ethiopia in its section which provide procedure in cases concerning young
persons™’, do not provide protections for victims and witnesses of crime as the UN guidelines
on justice in matters involving child victims and witnesses of crime provided rather they
provide some special protections for young persons who are accused of or are recognized as

having infringed the penal law.
2.1.6. Access to Justice for all Children

The abovementioned groups of children such as suspects, victims and witnesses are those most
commonly found caught up in criminal law system, but the list of relevant children who need
to have access to justice is open ended, because children can be involved in a wide range of
cases relating to any of their rights to bring a case (as complainant) to the attention of courts,
and with appropriate assistance, can even approach courts themselves. So, children

involved in justice system in any situation have the right to access to justice.

In this regard, special measures should be taken by states to promote children’s effective

access to justice and to prevent stigmatization and other adverse effects as a result of their

being involved in the criminal justice system.40

3% United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, UN

Economic and Social Council, 25 April, 2012.
%" . The Federal Democratic Republic of Ethiopian Constitution Proclamation, No. 1/1995(  the constitution™),
entered into force on 21 August, 1995.
% _ See articles 52,53,54,55 and 56 of the Criminal Code of the Federal Democratic Republic of Ethiopia
Proclamation, No. 414/2004(*“the Criminal Code of FDRE 2004”).
. Articles 171 to 180 of the Criminal Procedure Code of Ethiopia, proclamation No. 185 of 1961.

. Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, UN Economic and Social

Council resolution 2005/20 of 22 July 2005.
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2.1.7. Justifications for Child Friendly Benches in Courts

In this regard justice system designed for adult often fails to take into account the needs of

child offenders, victims and witnesses of crime and further let them to face unfriendly

treatment in the justice process. So, these and other reasons which stated in this section

indicate the need to strengthen mechanisms for accountability to ensure more consistent and

comprehensive progress on child friendly benches in courts for the children involved in

.. . . 41
criminal justice. Because;

Children face persistent barriers to the fulfillment of their rights in the justice system,
such as non-existing or partial access to justice, diversity in and complexity of
procedures, possible discrimination on various grounds, and lack of access to services
which fit their needs.*

The realization of child friendly benches in courts is the key mechanism to avoid the
risk of secondary victimization of children by the justice system in procedures and in
practices that involve or affect them.*

It is necessary to set directions by which different stakeholders are guided in their
interventions for the realization of the rights of children in the system.*

It is necessary to set directions whereby the best interest and welfare of children are
considered while decisions on children are taken by courts and other relevant bodies
who give multidispilnary support to courts in a manner of accountability, coordination

and cooperation.*’

In addition, as a means of fulfilling the aims of child criminal justice enshrined in

international law, Article 40(3) of the CRC provides that States Parties should seek,

‘to promote the establishment of laws, procedures, authorities and institutions specifically

applicable to children [...]’

**_ Guidelines on Action for Children in the Justice System in Africa, 2011, p.3.

42

43

44

45

. Ibid.

. Ibid, p.4.

. See Guideline for Action on Children in the Criminal Justice System, Recommended by United Nations

Economic and Social Council resolution 1997/30 of 21 July 1997.

. Ibid, p.1-2.
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This is an important addition to the protection of the rights of the children who are accused of
being in conflict with the law as Article 14(4) of the ICCPR is far more limited and only
provides that procedures concerning juveniles should ‘take into account their age and the

desirability of promoting rehabilitation’.*®

The duty is wide ranging, arising from the earliest moment of allegation, and focuses not only
on the establishment of the necessary legal framework, but also on the need for specific child
criminal justice authorities, procedures and institutions. This includes specially trained law
enforcement officials who can closely cooperate with the child’s maturity and level of

understandings.*’

With regard to this, the duty under CRC, however, is only ‘to seek to promote’ it is
regrettably weaker because it does not incorporate a stricter and more direct duty to bring
accused children before specialized tribunals, and the ACRWC which enshrined specific child
criminal justice provisions in Articles 17 and 30, does not incorporate an express provision

obliging States to establish specialized child criminal justice institutions and personnel.**

Based on these for the realization of child-friendly benches in courts, this study shall indicate
the need for urgent response in criminal justice system in order to incorporate the special care

and protection due to children in contact with the law.
2.1.8. Fundamental Principles of a Child-Friendly Justice System

These principles relate to all actions in child friendly justice systems, whether they are
criminal, civil or administrative and regardless of whether they are formal or informal
processes. Where they do not currently apply, for example in customary law processes,
commitment should be made to making them progressively applicable.*” Among other

principles this study will try to examine the fundamental principles on which children’s rights

*® G. Van Bueren, “Article 40: Child Criminal Justice”, in: A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E.
Berghmans and M. Verheyde (Eds.) A Commentary on the United Nations Convention on the Rights of the
Child (Martinus Nijhoff Publishers, Leiden, 2006), P. 8.

* . Ibid.

* . Ibid.

* . ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p.16.
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under the UN CRC and ACRWC are founded. These are:-

1) Participation

i1) The Best interests of the child
ii1) Dignity

iv) Protection from discrimination

v) Rule of law
i) Participation

Children have the right to be informed about their rights, to be given access to justice and to
be consulted and heard in proceedings involving or affecting them. This includes giving due
weight to their views, bearing in mind their age and maturity, and providing assistance to
them in the communication of their views, including for children with communication

difficulties.>®

Children should also be considered and treated as full bearers of rights and should be
entitled to exercise all their rights in a manner that takes into account their capacity to form

their own views as well as the circumstances of the case.’!

Every child that is of such an age, maturity and stage of development as to be able to
participate in any matter concerning that child has the right to participate in an appropriate
way and views expressed by the child must be given due consideration.’” Furthermore, the
child’s views and wishes must be obtained prior to making a decision that causes a significant
change in the child’s life, child’s views must be given due consideration.’’As a result, the
duty to ensure the child’s participation in the justice system is not the duty which can be
accomplished only by justice system actors. There is a need to follow a multi-disciplinary
approach which facilitates the effective implementation of this right by employing
professionals who know how to talk and listen children in a situation they are in justice

system.

> Ibid, p.16.
> Ibid.
2 Section 10 of South African Children’s Act.

> Ibid, Sections 6 and 31.
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Many African countries have recognized the right of a child to participate, and have made
legislative provision for this. There is variation from country to country regarding when a
child should be considered of sufficient age and maturity to participate. Some countries make
participation subject to age and maturity or understanding, while others allow for any child

capable of forming his or her views to participate in decisions that affect him or her.>*

For instance, section 8 of the Children’s Act 8 of 2009 of Botswana not only ensures the
child’s right to participation but includes guidelines on how to facilitate this right. For the
purpose of ensuring that the child is able to participate in the decision-making process, the
child shall be given adequate information; in a manner and language that the child
understands, about the decision to be made, the reasons for the involvement of persons or
institutions other than his or her parents, other relatives or guardian, the ways in which the
child can participate in the decision making process, and any relevant compliant review
procedures; in addition the children shall also be given the opportunity to express their views
freely, according to the child’s age, maturity and level of understanding; any assistance that is
necessary for the child to express those wishes and views; adequate information about the
decision made and a full explanation of the reasons for the decision; and an opportunity to

respond to the decision made.>

With regard to participation, article 4(2) of the ACRWC and article 12 of the UN CRC states
children’s right to participate in matters affecting their interests as an innovative way of
recognizing that children are individual bearers of human rights and not mere objects of
concern or recipients of welfare.”® These provisions have obvious relevance to child justice
in that, insofar as judicial proceedings are concerned, children must be given the chance to
participate in all decisions and, when in court, should preferably enjoy competent legal

representation.’’

** . ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p.16.
> Ibid, Pp, 16-17.
*® Child Justice in Africa, A Guide to best Practice. This publication was made possible through support

Provided by USAID/ South African Mission, under the terms of Award No. 674-0322-C-00-7091-00., P. 18.

> Ibid.
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Regarding respect for the views of the child/ participation article 29 of the FDRE Constitution
enshrined the right of every citizen to freedom of expression and access to information and
also the Revised Family Code has recognized the principle of child participation in relation to
some key family issues and processes, such as, on issue of adoption (under 194(3) (a), on the
appointment and removal of guardians and tutors of the child (under 294(4) and on disputes
between spouses on the matter of child custody (under 191(3) to help the child to express
his/her views.”® However, these laws do not adequately cover a range of substantive child

rights regarding the administration of child justice in criminal justice system.
i1) The Best Interests of the Child

Children’s right to have their best interests be the primary consideration in all matters concerning
them and should be guaranteed through effective implementation. In assessing the best
interests of the child, his or her views must be given due weight, and the child’s other rights
should be respected at all times. If more than one child is involved in a matter, the best
interests of each child should be separately assessed and balanced with a view to reconciling

possible conflicting interests of children.”

With regard to this, the ACRWC recognizes that the best interests of the child shall be the
primary consideration to be respected at all times including by taking into account the need

for child-sensitive procedures at all times.

The ACRWC, which complements the UN convention on the rights of the child, gives much
more emphasis to the principle of best interests of the child under article 4 of the ACRWC.
This reads:

In all actions concerning the child undertaking by any person or authority the best
interests of the child shall be the primary consideration.

The Convention on the Rights of the child is also clear on what the best interests of the child
should be. It provides that:

*® . ACPF (2012). Harmonization of Children’s Laws in Eastern and Southern Africa, p.56.
> ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p.18.

80 Article 4 of the ACRWC.
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In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the

best interests of the child shall be a primary consideration.”!

And it is significant that the UN Committee on the Rights of the Child maintain that the
obligation to consider children’s best interests requires a child impact assessment and
evaluation with respect to all legislation and other forms of policy development to determine

the impact of any proposed law or policy or budgetary allocation on children’s rights.*

The Committee also expects every legislative, administrative and judicial body or institution
to interpret or apply the best interests’ principle by systematically considering how
children’s rights and interests are or will be affected by their decisions and actions- by for
example, a proposed or existing law or policy or administrative action or court decision,
including those which are not directly concerned with children, but indirectly affect

children.®?

Whilst judicial authorities make the final decisions about best interests, multi- disciplinary
approaches should be used in assessment of best interests. The standard of the best interests
of the child appears to have been incorporated in the legislation of most, if not all, African
states. There are differences in the wording and weight attached to the best interests of the
child; however, what is encouraging is that at least in writing there appears to be uniformity
in recognizing that in every matter concerning the child, the consideration of the best interests

of that child is a determining factor.**

As result of its importance many countries includes the best interests of the child as the
paramount consideration in their domestic legislation, whilst adding non-exhaustive lists of
factors that must be taken into account when making a determination regarding best

interests.®’

1 Article 3 of the UN CRC.

®2  Committee on the Rights of the Child, General Comment No. 5 — General Measures of Implementation for

the Convention on the Rights of the Child CRC/GC/2003/5, Para. 12.

63

. Ibid.
64

. ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p.17-18.

® Ibid, p.19.
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Ethiopia does not have a comprehensive child law in the form of Children’s Act. However, in
the absence of such law, FDRE Constitution, the Revised Family Code (RFC), the Criminal
Code of Ethiopia and the Labor Proclamation, remain the main instruments addressing issues
pertaining to children’s rights in Ethiopia. For instance, article 36 (2) of the FDRE
Constitution provides that the best interests of the child shall be the primary consideration in
all actions concerning children by public institutions, courts of law, administrative authorities
or legislative bodies. On civil aspects article 249 (2) of the Revised Family Code require the
court to hear the opinion of the minor to establish the best interest before reaching a decision
on the appointment or removal of a person as guardian or tutor of a minor. Moreover, the
Revised Family Code states that decisions by competent authorities shall be “appropriate to
the proper care and well being of the children “(article 2(8) and provides for consultation of a
minor in all important matters concerning him/her unless the latter is below 14 years of age
(Article 291(1). Article 113 of the Code directs the court to take into account the age and
interests of the children in determining the custody and maintenance of children upon the
dissolution of marriage, i.e. with regard to any civil justice system which involve children as

part of the proceeding directly or indirectly.®

To strengthen this there are several cases in different African countries which have relied on
the best interests’ principle both in criminal and civil justice system as enshrined in

international law and/or in domestic law to improve the situation of children.

Due to the nature of the constitutional provision on children’s best interests as the paramount
consideration, the Cassation bench of Federal Supreme Court of Ethiopia has passed a land
mark judgment examining the ambit and limits of the best interests of the child principle, i.e.,
in the case of Tselade Demmissie v Kiffle Demmissie. The cassation bench acknowledged the
principle of the best interest of the child and set a precedent in matters concerning children in
Ethiopia. The court did this despite the debates as to whether the provisions of the CRC,
which Ethiopia has ratified, are binding or not (since there is a view that it should first be
published in the Negarit Gazzete before it becomes binding). The court found that the
principle of the best interests of the child the main standard to be considered when deciding

the issue of child custody and other relevant issues that affect the wellbeing of children.®’

6 ACPF (2012). Harmonization of Children’s Laws in Eastern and Southern Africa. Addis Ababa: The
African Child Policy Forum, p.55.

%7 . File No. 23632. Judgment of 7 November 2007 of Cassation bench of Federal Supreme Court of Ethiopia.
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This decision shows clearly the possibility of the application of CRC and other relevant
instruments, which Ethiopia has ratified by courts when deciding any relevant issues that

affect the well-being of children involved in criminal justice system.
iii) Dignity

The other cardinal principle of child friendly justice embodies the idea that children should be
treated with care, sensitivity and throughout any procedure or case, with special attention for
their wellbeing and particular needs, with full respect for their physical and psychological
integrity. This treatment should be guaranteed, no matter the reason for their coming into
contact with the judicial or non-judicial proceedings, and regardless of their legal status or
capacity. Children shall not be subjected to torture or inhuman or degrading treatment or

punishment throughout the justice process.*®

The respect for dignity of children is captured and emphasized in the children’s legislation of
most African countries, and some countries have provided for the respect of children’s
dignity in specific instances, while for other this is a constitutional principle that applies to

children’s rights.”

The right of a child to have his or her dignity respected is not eloquently set out in the
Ethiopian laws. However, the FDRE Constitution under article 18 provides protection to
everyone to enjoy the right to protection against cruel, inhuman or degrading treatment or

punishment. Similarly, Article 36 (1) (e) of FDRE Constitution also provides that:

Every child has the right to be free of corporal punishment or cruel and inhumane

treatment in schools and other institutions responsible for the care of children.

iv) Protection from Discrimination

The rights of children shall be secured without discrimination on any grounds. And specific
protection and assistance may need to be given to more vulnerable children,” and those who

are involved in criminal justice system either as suspects, victims or witnesses of crime

® | ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, pp.23-24.
% Ibid, p.24.

7 Ibid, p.26.
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because they all need some kind of support without discrimination. For one thing, in order to

give fair justice for the other to secure the children’s reintegration into the society.

For that matter legislative provisions that ensure that children are not discriminated against
when they come into contact with the child justice system are important in order to avoid
children being denied their rights on grounds such as that of disability, being children (age) or

child’s involvement in criminal justice or child’s recidivism.”’

Article 2 of the UN CRC and article 3 of the ACRWC states the principle of non-
discrimination as being central. Children should not be discriminated against on a wide
variety of grounds, including gender, ethnic or social origin, race, disability or any other
status. Again this principle underpins approaches to all the other rights enshrined in both

instruments, and so applies in the child justice field as well.

Both the preambular and operative parts of the FDRE Constitution prohibit discrimination.
The FDRE government affirms “the equality of all citizens’ concerning rights and duties
without discrimination with regard to sex, origin, race, religion, creed ideological
conviction”.”” The FDRE Constitution recognizes, under article 25, the principle of non-
discrimination and equality before the law as one of the fundamental rights and freedoms.
Moreover, article 36(4) of the constitution also provides that children born out of wedlock
have the status with those born in wedlock. The Revised Family Code contains similar

provisions. Similarly, the Labor Proclamation prohibits the employer from discriminating

among workers, including young workers aged 14 and above.”
v) The Rule of Law

The other general principle is that the rule of law principle should apply as fully to children as
it does to adults. Elements of due process, such as the principles of legality and proportionality,

the presumption of innocence, the right to a fair trial, the right to legal advice, the right to

. Ibid.
72 The Federal Democratic Republic of Ethiopian Constitution Proclamation No.1/1995(“the constitution™),
entered into force on 21 August, 1995, article 25.

7® . ACPF (2012). Harmonization of Children’s Laws in Eastern and Southern Africa. Addis Ababa: The

African Child Policy Forum, P.55.
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access to courts and the right to appeal, should be guaranteed for children as they are for
adults, and should not be denied or minimized on the basis of the child’s best interests. In
addition, Children should have the right to access appropriate, independent and effective

complaints mechanisms.”

The rule of law principle links to numerous aspects that relate to access to justice,”” some of
which are dealt with in the FDRE Constitution and other domestic legislations. Ethiopia has
recognized the need to have the rule of law and provide for instance, that it is the

responsibility of the governments to ensure that the rule of law prevails for children.

2.1.9. Child Friendly Justice during Criminal Proceeding
2.1.9. 1. Legal Representation

The basic concepts as to legal representation are that children facing court proceedings as
offenders, in criminal proceedings should have access to free legal aid. In addition to this,
children should be considered to be fully-fledged clients, and lawyers representing their
interests must ascertain the views and wishes of the child, provide the child with appropriate
legal advice regarding the possible impact of those views and wishes, and thereafter make the

views and wishes known to the court.”®

In this regard, the Beijing rules (1985) rule 15(1) provides that:’’

Throughout the proceedings the juvenile shall have the rights to be represented by a
legal adviser or to apply for free legal aid where there is provision for such aid in the

country.

And with regard to children in the care and protection system, guideline 56 of the guidelines

for children in alternative care provides as follows: "

™ . ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p.28.
7> Ibid, p.29.
7® Ibid, p.79.
77 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”),

Adopted by General Assembly Resolution 40/33 of November 1985, rule 15(1).

’® | ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p.79.
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Decision-making on alternative care in the best interests of the child should take place
through a judicial, administrative or other adequate and recognized procedure, with
legal safeguards, including where appropriate, legal representation on behalf of children

in any legal proceeding.

Legal representation is a very important protection for children as child offenders, and ideally
also for other children who are or may be deprived of their liberty, such as children in need of
care and protection, or unaccompanied foreign children. Such assistance should be provided
by the legal aid system. There is a growing awareness of the need for children to be legally
represented in criminal justice system where there may be a conflict of interest between child
offenders and the offence, i.e. because of the need to achieve the main objectives of juvenile

justice and to protect the right of the defender.”

The discussion of access to justice earlier in this study indicates the importance of children
being able to access legal representation to be able to bring cases to advance or protect their
rights. Civil society organizations and lawyers acting pro bono will often provide this kind of

service and this should be organized by the legal aid system.*

Moreover, all legal representation or legal aid decisions affecting children should consider the
best interests of the child as the primary consideration and legal aid provided to children
should be prioritized, in the best interests of the child, and be accessible, age-appropriate,

multidispilnary, effective and responsive to the specific legal and social needs of children.®'
Regarding the legal assistance the FDRE Constitution under article 20(5) provides that:

Accused persons have the right to be represented by legal counsel of their choice,
and, if they do not have sufficient means to pay for it and miscarriage of justice

would result, to be provided with legal representation at state.”

7 Ibid.

% Ibid.

8 United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, UN
Economic and Social Council, 25 April, 2012.

82

. The Federal Democratic Republic of Ethiopian Constitution Proclamation No.1/1995(“the constitution™),

entered into force on 21 August, 1995, article 20(5).
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And article 174 of the Criminal Procedure Code of 1961 state the situations where the young

person may be assisted by counsel and provides as follows:*
The court shall appoint an advocate to assist the young person where:

(a) no parent, guardian or other person in loco parentis appears to represent the
young person, or

(b) the young person is charged with an offence punishable with rigorous
imprisonment exceeding ten years or with death.

2.1.9.2. The Right to be heard and Express Views

Proper upbringing of a child is determined through the participation of family, the community
and governmental and non-governmental organizations. However, the participation of
children in their own affairs is inimitable because of being unique to their level of maturity

and so on.

And so as to achieve this, courts and other forums should respect the right of children to be
heard and the means used for this purpose should be adapted to the child’s level of
understanding and ability to communicate, and should take into account the circumstances of

the case. Children should be consulted on the manner in which they wish to be heard.®

Due weight should be given to the child’s views and wishes, in accordance with his or her age
and maturity. This is because the right to be heard is a right of the child, not a duty of the
child. And a child should not be precluded from being heard solely on the basis of age.
Whenever a child takes the initiative to be heard in a case that affects him or her, the court or
forum should not, unless it is in the child’s best interests, refuse to hear the child, and the
court should listen to his or her views and wishes on matters concerning him or her in the
case. Further, children should be provided with all necessary information on how to use the
right to be heard effectively. However, it should be explained to them that their right to be
heard and to have their views taken into consideration will not necessarily determine the final
decision of the court. Judgments and court rulings affecting children should be explained to

them in language that they can understand.®

# _ The Criminal Procedure Code of Ethiopia, Proclamation No. 185 of 1961.
# ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 83.

85 Ibid.
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Different international laws have recognized the child’s right to participate in judicial
proceedings. For instance, article 12(2) of the CRC explicitly provides for the child to be
given the opportunity to be heard in any judicial or administrative proceedings that affect
them, either directly or through a legal representative or an appropriate body.* Article 4(2) of
the ACRWC contains similar wording, but adds that the child may be heard as a party to the

proceedings.®’

The guideline on justice for child victims and witnesses sets out, in chapter VIII, a heading
relating to ‘the right to be heard and to express views and concerns’. Guideline 21 states that
professionals must ensure that child victims are consulted on relevant issues, and that child
victims and witnesses are enabled to express freely their views and concerns regarding their
involvement in the justice process, their concerns regarding safety in relation to the accused,
the manner in which they prefer to testify, and their feelings about the outcome of the

]f)I‘OCGSS.88

Participating in judicial proceedings is one of the most important opportunities for children.
As their capacities evolve, they should be invited to play an increasing role in such processes,
and their views and wishes should be given more weight. There is no specific age in
international law at which a child is considered of sufficient age and maturity to participate in
proceedings: this is a flexible standard, should be decided on a case-by-case basis, and as a
general rule a child who is willing to participate should be permitted to do so. The court can
decide after hearing the views and wishes of a child how much weight to place on them (and
should have received training in this regard). Children sometimes do not want to participate,
where they feel torn by conflicting interests and are afraid. In such cases they should not be
forced to testify against their will, unless their testimony is vital to the conviction of a
perpetrator, or vital to their own defence, and even then they may participate only when

professionals have weighed their best interests.®

There are many ways in which children can participate. While criminal trials offer few

alternatives to giving testimony in a courtroom, the atmosphere can be made child-friendly,

% _ Article 12 of the UNCRC.

¥ Article 4 of the ACRWC.

% _ ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 84.
% Ibid.
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and procedures can be modified to protect child witnesses, victims and suspects of crime.

Specifically, the right to be heard in criminal judicial proceedings has been discussed by UN

CRC Committee in its general comment 12.%

In criminal proceedings, the right of child to express her or his views freely in all matters
affecting the child has to be fully respected and implemented throughout every stage of the

process of juvenile justice.”!

Regarding child offender Article 12, paragraph 2, of the UN CRC requires that a child alleged
to have, accused of, or recognized as having, infringed the penal law, has the right to be heard.
This right has to be fully observed during all stages of the judicial process, starting from the
pre-trial stage when the child has the right to remain silent, to the right to be heard by the
police, the prosecutor and the investigating judge. It also applies through the stages of

adjudication and disposition, as well as implementation of the imposed measures.”*

The CRC committee also required that the court and other hearings of a child in conflict with
the law should be conducted behind closed doors. Exceptions to this rule should be very

limited, clearly outlined in national legislation and guided by the best interests of the child.”

And as to the child victim and witness the CRC committee in it general comment no. 12 urges
concerned organs to take every effort to ensure that a child victim or/and witness is consulted
on the relevant matters with regard to their involvement in the case under scrutiny, and
enabled to express freely, and in her or his own manner, views and concerns regarding her or
his involvement in the judicial process in order to effectively use their participation in the

justice system and protect their well-beings as well.”

% 'UNCRC Committee, General Comment No.12, on the right of the child to be heard (CRC/C/GC/12 20 July
2009), Para. 58-64.
1 See the UNCRC Committee’s General Comment No. 10, on children’s rights in juvenile justice
(CRC/C/GC/10 25 April 2007).
%> UNCRC Committee, General Comment No. 12, on the right of the child to be heard (CRC/C/GC/12 20 July
2009), Para. 58.

» Ibid, Para. 61.

 Ibid, Para, 63.
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2.1.9.3. Avoiding Undue Delay

In all criminal proceedings involving children, the urgency principle should be applied to
provide a speedy response and to protect the best interests of the child, while also respecting
the rule of law. When necessary, judicial authorities should consider the possibility of
taking provisional decisions, to be monitored for a certain period of time, for later review in
any case of non-compliance. Judicial authorities should have the possibility to take decisions
which are immediately enforceable in cases where this would be in the best interests of the

child.”

The UN CRC provides in article 37 that a child deprived of liberty shall have prompt access
to legal assistance, and in article 40(b) the child’s right ‘to have the matter determined without
delay by a competent and impartial authority or judicial body’.”® The ACRWC, article 17,
states that children will be informed promptly of charges against them, and ‘shall have the

matter determined as speedily as possible’.””

The Beijing rules also under rule 10(2) emphasizes that when a child has been apprehended,

the issue of release will be considered without delay.”®

Furthermore, the guideline on justice in matters involving child victims and witnesses, in

guideline 30(c), directs that professionals should:-"’

...ensure that the trial take place as soon as practical, unless delays are in the child’s
best interest. Investigation of crimes involving child victims and witnesses should also be
expedited and there should be procedures, laws or court rules that provide for cases

involving child victims and witnesses to be expedited.

Due to their maturity level time passes slower for children than it does for adults, and a child

caught up in judicial proceedings for a long time will feel the burden of that acutely. Children

% ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 89.
% . Article 37 and 40 of the UNCRC.

”7 . Atticle 17 of the ACRWC.

% United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”),

Adopted by General Assembly Resolution 40/33 of November 1985, rule 10(2).

% UN Guidelines on Justice for Child Victims and Witnesses, Guideline, 30(c).
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want to get on with their lives and return to normality.'® It is self evident that delay of
proceedings involving children deprived of their liberty is particularly egregious, and these

cases must be prioritized on a court’s roll.'"!

Child victims and witnesses will have their anxiety prolonged if there is a long delay between
the incident and the trial, particularly as therapy may be delayed. Furthermore, the child may
forget the details of the incident, and may have difficulty in testimony due to delay,'®* which
in other way minimize their participation in the justice process particularly when their

involvement is vital to their own defense and the interest of justice.

2.1.9.4. Organization and Conduct of the Proceedings

With regard to child friendly justice system these concepts are basic to have effective justice
system, so in all proceedings children should be treated with respect for their age, their
special needs, their maturity and level of understanding, and bearing in mind any
communication difficulties they may have. Cases involving children should be dealt with in

non-intimidating and child- sensitive settings.'"

Before proceedings begin, children should be familiarized with the layout of the court or
other facilities and the roles and identities of the officials involved and language appropriate to

children’s age and level of understanding should be used in the process.'™

When children are heard or interviewed in judicial and non-judicial proceedings and during
other interventions, judges and other professionals should interact with them with respect and

sensitivity and also children should be allowed to be accompanied by their parents or, where

1% Turkovic K ‘Elements for European Guidelines on Child-Friendly Justice with Particular focus on
Children’s access and place in Criminal Justice System’, in Council of Europe, Compilation of texts related
to Child Friendly Justice (2009), Directorate General of Human Rights and Legal Affairs: Strasbourg. Page
36: ‘[W]e are well aware of the negative effects of delays have on children. They cause anxiety, children
cannot ‘move on’ with their lives, therapy may be delayed, there is an effect on the child’s memory’.

1% | ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 90.

12 Tbid.

% Ibid, p. 93.

1% Ibid.
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appropriate, an adult of their choice, unless a reasoned decision has been made contrary in

respect of that person.'”

Child friendly interview methods such as video or audio recording or pre-trial hearings in
camera should be used and laws should be reviewed to allow this to be considered admissible
evidence to the extent it served the best interest of the child and safeguards the interest of

justice.'”

Children should be protected, as far as possible, against images or information that could be
harmful to their welfare. In deciding on disclosure to the child of images or information that
could possibly be harmful to them, the judge shouldseek advice from other professionals,

such as psychologists and social workers.'"’

Court sessions involving children should be adapted to the child’s pace and attention span;
regular breaks should be planned and hearings should not last too long. To facilitate the
participation of children to their full cognitive capacity and to support their emotional
stability, disruption and distractions during court sessions should be kept to a minimum. And
as far as appropriate and possible, interviewing and waiting rooms should be arranged for

children in a child- friendly environment.'®

Further, specialist courts, procedures and institutions should be established for children in
conflict with the law, for care and protection proceedings, and for cases involving child
victims and witnesses. Special measures and necessary adaptations should also be made for

children with disabilities.'"’

With regard to this the UN CRC provides that, as a general rule, the parents of the child
offenders must be permitted to be present at their court appearances.''° And the Beijing rules

state that:

1% Ibid.
1% Ibid.
1% " ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 93.
"% Ibid.

199 Thid.

1

O Atrticle 40(2) (b) (iii) of the UNCRC.
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...the proceedings shall be conducive to the best interests of the juvenile and shall be

conducted in an atmosphere of understanding, which shall allow the juvenile to

participate therein and to express him or herself, freely.111

Moreover, the guidelines on justice on matters involving child victims and witnesses provide
detailed procedures for how children can be protected from hardship during the justice
process, including court preparation and continuity planning, avoidance of delay, using child-
sensitive procedures such as modified court rooms, and recesses ( suspension of proceedings
to take a break) during testimony.''> Where possible within the domestic law, children should

testify out of sight of the perpetrator, and should be protected during cross-examination.'"

It is said that court proceedings can be daunting and confusing for adults and, much more so
for children. At a workshop on child-friendly justice system: protecting children during civil
or criminal proceedings that were held in Toledo, USA in March 2009, various principles and
actions were identified in order to adapt legal systems to children, with a particular emphasis
on the role of the courts. It was noted that the improvements which uses child sensitive
procedures as indicated in the above paragraphs of this section should apply to all children,

whether victims, witnesses or perpetrators.''*

While physical arrangement of the court, waiting rooms and other rooms where children meet
with professionals can be made more child-friendly through furnishing and color and the
discarding of official court robes, the ‘atmosphere of understanding’ is most likely to be

created by well-trained professionals who know how to talk and listen to children.'"

Article 175 of the Criminal Procedure Code of Ethiopia states that where any evidence or
comments are to be given or made which it is undesirable that the young person should hear,
he or she shall be removed from the chambers while such comments or evidence are being
given or made. Article 176(2) of the same code requires that the proceedings shall be

conducted in an informal manner.''®

"' Beijing rules, rule 14(2).

12 UN Guidelines on Justice for Child Victims and Witnesses, Guideline 30.

' Ibid, Guideline 31.

114 Jaffe P ‘Feedback on Workshop No. 3 on “A Child-Friendly Justice System: Protecting Children during
Civil/Criminal Proceedings” in Council of Europe compilation of texts related to Child Friendly Justice
(2009) Directorate General of Human Rights and Legal Affairs: Strasbourg, at page 92.

5 | ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 94.

¢ The Criminal Procedure Code of Ethiopia, Proclamation No. 185 of 1961.
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2.1.9.5. Evidence/Statements by Children

Interviews of and the gathering of statements from children should, as far as possible, be
carried out by trained professionals and, as far as possible, in an environment where the child
feels comfortable. When more than one interview is necessary, they should preferably be
carried out by the same person, in order to ensure coherence of approach in the best interests
of the child. The number of interviews should be as limited as possible, and their length

should be adapted to the child’s age and attention span.'"’

Every effort should be made for children to give evidence in the most favorable settings and
under the most suitable conditions, with regard to their age, maturity and level of

understanding and any communication difficulties they may have.''®

Audio-visual statements from children who are victims or witnesses should be encouraged,
while respecting the right of other parties to contest the content of such statements. Direct
contact, confrontation or interaction between a child victim or witness and alleged perpetrators
should, as a general rule, be avoided unless it is requested by the child victim or witness.
Children should have the opportunity to give evidence in criminal cases not in the presence of

the alleged perpetrator.'

Rules on children giving evidence should also be made less strict, such as through removing
the requirement for oath or other similar declarations, or instituting other child-friendly
procedural measures. A child’s statements and evidence should never be presumed invalid or

untrustworthy by reason only of the child’s age.'*

Interview and evidence protocols that take into account different stages of the child’s
development should be designed and implemented to underpin the validity of children’s
evidence. These should avoid leading questions and thereby enhance reliability. And with
regard to the best interests and wellbeing of children, it should be possible for a judge to

allow a child not to testify."*!

Y7 ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, p. 99.
18 Ibid.
9. Ibid.
0 Ibid.

21 Ibid.
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The CRC, in article 2(b) (iv), declares that a child alleged as or accused of having infringed
the penal law shall not be compelled to give testimony or to confess guilty, and shall have the
right to examine or have examined adverse witnesses, and to obtain the participation and

examination of witnesses on his or her behalf under conditions of equality. 122

The guideline on justice in matters involving child victims and witnesses includes a number
of provisions aimed at protecting children from hardship during the justice process. Guideline
31(a) aims to limit the number of interviews, statements and hearings through special
procedures in the collection of evidence, such as the use of video recording. Guideline 31(b)
directs professionals to ensure that child victims and witnesses are protected, if compatible
with the legal system and with due respect to the rights of the defense, from being cross-
examined by the alleged perpetrator. It goes on to state that child victims and witnesses
should be interviewed, and examination in court should be out of sight of the alleged
perpetrators. Separate waiting rooms and private interview rooms should be provided at

court.m

With regard to child offenders, there is surprisingly little guidance in international law about
special measures for their protection during the taking of statements and testifying in court.
The UNODC draft model law on juvenile justice,'** provides detailed protection in relation to
the presence of a parent or a responsible adult during a police interview, the conditions for the
interview (such as only during daytime), access to toilet and washing facilities, provision of
food and water, and a rule that there should be no coercive interrogation. The protections
required for the physical searching of a child, as well as the taking of intimate and non

intimate samples for evidence are also included.

There appears to be a growing trend internationally towards creating mechanisms for the
collecting evidence and the leading of testimony with regard to child victims and witnesses.
The European court of human rights has noted that confronting the accused person can be a
very difficult ordeal for a child victim, and has agreed that measures should be taken to

protect victims, provided they are compatible with the appropriate and effective exercise of

22 Article 2 (b) (iv), of the UNCRC.
'3 United Nations Economic and Social Council Resolution 2005/20, adopted in 2005.
12* " A Draft Model Law on Juvenile Justice was drafted for the UNODC, by Carolyn Hamilton, and was

subjected to comment at an expert group meeting held in Vienna, 28-30 March 2011.
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the rights of the defense.'”> However, in subsequent cases, the court has found fault with
processes where child victims were interviewed by police but the defendant’s lawyers were

not permitted to see the video or to put questions to the child.'?

125 'S.N. v Sweden no 34209/96, ECHR 2002-V.

126 Bocos-Cuesta v the Netherlands no 54789/00, 10 Nov 2005; W.S. v Poland no 21508/02, 19 June 2007.
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CHAPTER THREE

INTERNATIONAL, REGIONAL AND NATIONAL INSTRUMENTS
THAT DEAL WITH CHILDREN INVOLVED IN CRIMINAL JUSTICE
SYSTEM

3.1. International and Regional Instruments that deal with Children involved in
Criminal Justice System
3.1.1. Introduction

International law incorporates a number of basic principles upon which a child criminal
justice system should be based. The first purpose is the encouragement of the well- being of
children.'*’ For instance, both the CRC and Beijing Rules emphasize the well-being of the

child in the administration of child criminal justice.

The study under this chapter gives an overview of the relevant international, regional and
national instruments and other documents that provide a firm basis for child-friendly justice.
This study indicates that there is a wealth of guidance on the essential elements of child-
friendly justice systems, and demonstrate that many of the underpinning principles are

already recognized under this study.

Children’s needs in the justice system have been recognized in international law most notably
with regard to children accused of crimes. More recently, a set of guide lines has been written
on children as child victims and witnesses, which means that law reform dealing specifically
with child victims and witnesses is less common. The UN Convention on the Rights of the
Child and the regional African Charter on the Rights and Welfare of the Child are more
general, but less detailed, on issues pertaining to justice matters.'”® However, other relevant
instruments like UN guidelines, rules and principles will be discussed in this study, focusing

on their aspects that are relevant to criminal justice for children.

Y7 Article 40(4) of the UNCRC; the Beijing Rules, rule 5.

1?8 ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p. 4.
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3.1.2. The United Nations Convention on the Rights of the Child (UN CRC)

The United Nations Convention on the Rights of the Child (1989), '* is a wide ranging
instrument that covers many issues. For instance, the UN Committee on the Rights of the
Child in its general comment no. 10 mentioned the leading principles of a comprehensive
policy for juvenile justice and recommend States parties to apply systematically the general
principles contained in articles 2, 3, 6 and 12 of CRC, as well as the fundamental principles of

juvenile justice enshrined in articles 37 and 40 in the administration of juvenile justice.'*°

In addition to this, article 9 requires that children shall not be separated from their parents
against their will except when competent authorities, subject to judicial review, determine in
accordance with applicable law and procedures that the separation is necessary for the best
interests of the child. It is one aspect of helping a child to achieve his/her sense of well-being.
For instance, as indicated in the Beijing Rules children should not be treated in isolation from
his family,"”' because, the broad fundamental perspectives of juvenile justice refer to
comprehensive social policy in general and aim at promoting juvenile welfare to the greatest
possible extent, which will minimize the necessity of intervention by the juvenile justice
system, and in turn, will reduce the harm that may be caused by any intervention. So, such

constructive social policy for children will play an important role to child justice.'*?

The importance of maintaining family relationships is also emphasized by the Guideline for
the Action on the Children in the Criminal Justice System which refer to the importance of
ensuring easy access by relatives and persons who have a legitimate interest in the child
where children are deprived of their liberty, unless the best interest of the child suggest

otherwise. !>

Article 12 provides that a child shall be provided the opportunity to be heard in any judicial
and administrative proceedings affecting them, either directly or through a representative or

appropriate body. Article 37 focuses on child’s freedom from cruel, inhuman or degrading

12 United Nations General Assembly Resolution 44/25 adopted on November 1989.

B0 Thid.
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. The Beijing Rules rule 1.1.
32 See Commentary to the Beijing Rules, rule 1.1.

. Guidelines for Action 20.
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treatment, and article 40 on the administration of juvenile justice. These articles include
strong and detailed provisions for issues of justice for children. That is, it basically refers to
all scenarios where children might be involved in both criminal and civil justice systems,

including administrative or informal justice mechanisms in broader manner.
3.1.3. The United Nations Rules, Guidelines and Principles on Child Justice
3.1.3.1. The United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (“The Beijing Rules”)

It is the first international instrument to pay dedicated attention to the issue of children‘s
justice. That is, the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (1985) referred to generally as ‘the Beijing Rules’."** These rules provide a
framework of essential elements of a good system to deal with child offenders and contain the

following tenets: '*°

« Countries need to set a minimum age of criminal capacity at an age that is not too
low considering the emotional and mental capacity of children.

% The aim of juvenile justice is to emphasize the well being of the child and ensure
that any reaction in law will be proportionate to the offender and the offence.

« The granting of a high degree of discretion to officials at all stages is encouraged to
allow for alternative measures, but discretion is to be used in an accountable and
judicious manner.

« Specialization within the criminal justice system is encouraged.

« Sentencing must be proportionate and must ensure that detention is a measure of

last resort.

X/
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Corporal punishment as a sentence is prohibited.
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. United Nations General Assembly Resolution 40/33 adopted on 29 November 1985.

35 ACPF and DCI (2012). Achieving Child-Friendly Justice in Africa, p. 4.
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3.1.3.2. United Nations Rules for the Protection of Juveniles Deprived of their Liberty
(“The Havana Rules”)

While other instruments stress avoidance or limitation of detention, this instrument (also
known as ‘the JDLs") focuses on conditions of detention.*® It covers pre-trial detention,
detention during trial, and detention as a sentence. It is sufficiently broad to cover not only
prisons and police detention, but also any facility that children cannot leave at will. The Rules
are founded on the understanding that detention should be avoided where possible, but that
where it occurs each child must be treated as an individual, having his or her needs met as far
as possible. There is an emphasis on preparing the child for return to society from the

moment of entry into a criminal justice system and any other facility which involve children.'*’

So, the overall court system should be in compliance with the children’s mental and physical
maturity and should contribute to the protection of juveniles deprived of their liberty while

the court orders detention during trial.

3.1.3.3. United Nations Guidelines for Action on Children in the Criminal Justice

System

The purpose of this guideline is to promote the effective use of existing international
instruments through practical guidelines for action. This UN document covered child
offenders, child victims and child witnesses within its ambit. Its aims are to provide a
framework to achieve the objectives set out in international child rights instruments, and to
ensure that this is facilitated through assistance to States Parties in effective implementation

(for example, through the provision of technical and other relevant assistance).'*®

In order to ensure effective use of this guidelines, improved cooperation between governments,
relevant entities of the United Nations system, non- governmental organizations, professional
groups, the media, academic institutions, children and other members of civil society is

deemed essential. The Guidelines are enacted based on the principle stated under article of 4

1% United Nations General Assembly Resolution 45/113 adopted on 14 December 1990, often referred to as
‘the JDLs’.

37 ACPF and DCI (2012), Achieving Child-Friendly Justice in Africa, p. 5.

% See Guideline for Action on Children in the Criminal Justice System, Recommended by United Nations

Economic and Social Council resolution 1997/30 of 21 July 1997.
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of the CRC that the responsibility to implement the Convention rests clearly with the States

Parties there to.'>’

3.1.3.4. The United Nations Guidelines on Justice in matters involving Child Victims

and Witnesses of Crime

The guidelines on justice in matters involving child victims and witnesses of crime'* are
intended to be a useful framework to assist countries in enhancing the protection of child
victims and witnesses in the criminal justice system. As a result of this, the guidelines provide

a practical framework to achieve the following objectives:'*!

« To assist in the review of national and domestic laws, procedures and practices so
that these ensure full respect for the rights of child victims and witnesses of crime, and
contribute to the implementation of the UN CRC by parties to that Convention

% To assist Governments, international organizations, public agencies, non-
governmental and community-based organizations and other interested parties in
designing and implementing legislation, policy, programmes and practices that
address key issues related to child victims and witnesses of crime

% To guide professionals and, where appropriate, volunteers working with child
victims and witnesses of crime in their day-to-day practice in the adult and juvenile
justice processes at the national, regional and international levels, consistent with the
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power

% To assist and support those caring for children in dealing sensitively with child

victims and witnesses.

So, it can be concluded that these guidelines were created to help make sure that children who
have been harmed by crime and children who have seen others harmed are protected and
treated fairly when they tell their stories in a court of law. The document will also help
protect children when they talk to the police, lawyers, social workers and anyone else they

meet before and after they go to court.'*?

39 ACPF and DCI (2012), Achieving Child-Friendly Justice in Africa, p. 6.
140 United Nations Economic and Social Council Resolution 2005/20, adopted in 2005.
1 ACPF and DCI (2012), Achieving Child-Friendly Justice in Africa, p. 6.

2 Child-Friendly Version of UN Guidelines, Economic and Social Council resolution 2005/20 of 22 July
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The guidelines state that they can also be applied to processes in informal and customary

systems of justice such as restorative justice, and in other criminal fields of law.
3.1.4. The African Regional Instruments on Child Rights

With regard to the African regional instruments this section discusses two of them. Firstly,
the African Charter on the Rights and Welfare of the Child (referred as the ACRWC).'* Like
UNCRC, ACRWC is a comprehensive instrument that covers a wide range of children’s
rights. The articles that are particularly relevant to justice for children are Article 4 (on the
best interests of the child and considering the views and wishes of children); Article 17
(administration of juvenile justice); Article 16 (protection against child abuse and torture);
Article 18 (protection of the family and the protection of children in the dissolution of
marriage); Article 19 (parent care and protection); Article 23 (refugee children); Article 24
(adoption); Article 25 (separation from parents); Article 29 (sale, trafficking and abduction);

and Article 30 (children of imprisoned mothers).

The ACRWC (Article 1(1)) enjoins States to adopt such legislative and other measures as

are necessary to give effect to the provisions of the Charter.

Although the ACRWC does not provide a lot of detail that is helpful in defining measures
specific to justice for children, Articles 4, 17 and 30 do provide stronger wording than the
CRC on best interests of the child and on privacy in juvenile justice, whilst the situation of

children in prison with their mothers is not dealt with at all in the CRC."**

In addition, there are writings which indicate the stronger expressions included in the

ACRWC regarding child rights protection. For instance, it said by Lloyd'* to be the ‘most

2005, which has been produced by UNICEF and UNODC with the support of the Innocenti Research Centre
and IBCR, which used as guidance for children and child professionals and is not an official UN document,
p- 3.
3 African Charter on the Rights and Welfare of the Child, OAU Doc. CAB/LEG/24.9/49(1990), entered into
force Nov. 29, 1999.
44 ACPF and DCI (2012), Achieving Child Friendly Justice in Africa, P. 8.
5 A. Lloyd, * Evolution of the African Charter on the Rights of the Child and the African Committee of

Experts: Raising the Gauntlet’ (2002) 10 International Journal of Children’s Rights, p. 179.
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forward thinking of all the regional systems’. It is Africa sensitive’.'*® Van Bueren describes
it as ‘the most progressive of the treaties on the rights of the child’.'*” Benyam D Mezmur
states that ‘the ACRWC is a potentially powerful tool in enhancing the lives of millions of
African children, concluding that the ACRWC offers a greater number of progressive
provisions tailored to address African realities, and this makes the comparative analysis
between the ACRWC and UNCRC a non-zero-sum game in favor of the ACRWC because it
takes the normative upper hand over the UNCRC’.'® The most significant innovation
empowers the monitoring Committee to receive ‘communications from any person, group or
NGO’s recognized by the organization of African Unity...”'**So, children can petition the
Committee on alleged violation of their rights. Furthermore, unlike the UNCRC; their well-

being is the primary consideration. Article 4(1) stated:-

‘In all actions concerning the child undertaken by any person or authority the best interests

of the child shall be the primary consideration’

It should also be noted that article 4(1) extends to all actions by ‘any person’, so that parents
are included. This is wider than article 3(1) of the UNCRC. In other ways also the ACRWC is
wider than the UNCRC, for example, by including a specific article condemning apartheid
(under art. 26(1) and child marriage (under art. 21(2). And special reference is made to the
extended family and the non discrimination provision extends to ‘fortune’ but in UNCRC

article 2(1) it is ‘property” that is referred to.'*

¥ Ibid, p. 182.

7 See G. Van Bueren, The International Law on the Rights of the Child ( Dordrecht: Martinus Nijhoff, 1995),
p. 402.

8 Benyam D Mezmur, ‘The African Children’s Charter versus the UN Convention on the Rights of the Child:
A Zero-sum game?’, 2008, pp. 28-29.

19 See article 44(1) of the ACRWC.

10 M. Freeman, “Article 3. The Best Interests of the Child”, in: A. Alen, J. Vande Lanotte, E. Verhellen, F.

Ang, E. Berghmans and M. Verheyde (Eds) A Commentary on the United Nations Convention on the Rights

of the Child ( Martinus Nijhoff Publishers, Leiden, 2007).

46



Secondly, the study considers the Principles and Guidelines on the Right to a Fair Trial and

Legal Assistance in Africa.”’

Most of the document enunciates general principles and
procedures for all persons in the criminal justice system. Of particular importance to this
study is section O, which deals with ‘Children and the right to a fair trial’, covering both

child offenders and, to a lesser extent, child victims and witnesses.'>

With regard to child suspects, the document sets out detailed guidelines that cover many issues
included in the international instruments. It is notable that these guidelines cover many of the
gaps in the ACRWC; in fact, there are aspects on which this document is more progressive
than the CRC, for example, it contains a provision requiring legal assistance for the child from
the moment of arrest, and protection during questioning by police. Notably, it also sets a
recommended minimum age of criminal capacity of 15 years,'>® which is considerably higher

154 The UN Committee on the

than the now generally accepted international norm of 12 years.
Rights of the Child in its General Comment No. 10 urges States parties not to lower their

minimum age of criminal responsibility to the age of 12.'%

3.2. National Laws, Policies and Programs that deal with Children Involved Criminal

Justice System
3.2.1. The National Laws

Under this section the study basically focuses on three legislations indicating their scope and
applicability to the rights of children. Under, the FDRE Constitution there is a number of

general provisions on human rights that are applicable to all persons, including children. The

! The African Commission on Human and Peoples’ Rights; Proclaimed these Principles and Guidelines on the

Right to a Fair Trial and Legal Assistance in Africa; Website: http:// www.achpr.org ( accessed 22 March
2014).

12 Thid.

1

v

* . Ibid, Section (O) (d).

5% United Nations Resolution on human rights in the administration of justice, in particular juvenile justice,

Adopted by the Human Rights Council at its Eighteenth session, A/HRC/18/L.9, on 23 September 2011.
155

. See the UNCRC Committee’s general comment No. 10 (2007) on children’s rights in juvenile justice

(CRC/C/GC/10), Para. 33.
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Constitution also provides specifically for the rights of children under article 36, namely the
rights of the child to life, name and nationality, to know and be cared for by parents or legal
guardians, to be protected from exploitative labor and not to be forced to undertake work that
may harm his or her education, health and well-being, to be free from cruel and inhuman
treatment in schools or child care institutions. Article 36(2) of the Constitution goes beyond
recognition of specific child rights and incorporates the principle of the best interests of the

child. That reads:-

In all actions concerning children undertaken by public and private welfare

institutions, Courts of law, administrative authorities or legislative bodies, the

primary consideration shall be the best interest of the child."°

And article 36(3) further provide protection to juvenile offenders admitted to corrective or
rehabilitative institutions, and juveniles who become wards of the state or who are placed in
public or private orphanages to be kept separately from adults, i.e. it basically recognize the
physical and mental immaturities of the children so as to protect them from the negative

influences of adults during their contact.

The Criminal Code of Ethiopia classifies children into three age groups using ages 9 and 15
as thresholds for criminal responsibility.'>’ Age nine is the minimum age of criminal
responsibility, i.e. children younger than nine are considered ‘infants’ whose actions cannot
constitute an offence/crime. Children aged nine to fifteen, on the other hand, are designated

as ‘young persons’ and benefit from special protections within the juvenile justice.

Finally, children above fifteen years of age are for the most part treated as adults though some
of the protections available to ‘young persons’ may be extended to them by law or judicial
discretion. Which means the Criminal Code sets the age of criminal responsibility at 9
implying that contraventions of the code by ‘children’ below this age will not be considered
as a crime. i.e., in such cases as stated under Article 52 of the Code appropriate measures may
be taken by the family, school or guardian. And with regard to children above 15 the Code

states the possibility of extension of the protection granted to ‘young persons’ either by law

¢ The Federal Democratic Republic of Ethiopian Constitution Proclamation No.1/1995(*“the constitution”),

entered into force on 21 August, 1995, article 36(2).
157

. Article 52, 53 and 56 of the Criminal Code of the Federal Democratic Republic of Ethiopia Proclamation,

No. 414/2004(*““the Criminal Code of FDRE 2004”).
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or judicial discretion to them which means the mere being above 15 years of age does not

necessarily imply the application of ordinary provisions of the Criminal Code.

So, the substantive law provisions pertaining to the rights of children coming in contact with
the criminal justice are to be found in the Revised Criminal Code and the Criminal Procedure
Code of Ethiopia (1961), albeit limited in its scope, to some extent it cover the rights of
children involved in the criminal justice as suspects/accused of crime. The protections within
the code are typically available to ‘young offenders’ although those above 15 years of age
also benefit from protection measures (usually at the discretion of the court). Under normal
circumstances, the ‘young person’ is to be released for the duration of the investigation to the
custody of the parents, guardian or relatives or to a person who will be responsible for the

158

appearance of the ‘young person’ in court. ™ If the person responsible for the child is not

present, he/she will be summoned by the court immediately.'”® Failing this, the court will

appoint legal counsel and release the ‘young person’ to the custody of ‘reliable person’.'®

3.2.2. Measures taken to harmonize Child Friendly Justice under National Legislations,

Policies and Programs
3.2.2.1. Domestic Legislations, Policies and Programs

With regard to harmonizing the domestic set ups Ethiopia has taken some efforts. For
instance, the measures taken to implement the 2006 concluding observations of the
Committee on the Rights of the Child CRC/C/129/Add.8 which is given on the third periodic
report of Ethiopia to the committee can be mentioned as good start, as well as other important

additional measures not referred to in the observations.'®'

Since the adoption of its Constitution in 1995, with a number of provisions relevant for
children’s rights (particularly Article 36), the FDRE has taken significant administrative,
policy and law reform measures aimed at ensuring compatibility of national laws with

provisions of international human rights instruments that are relevant to the protection of the

1

W

8 Article 172/4/ of the Criminal Procedure Code of Ethiopia.

1

W

? . Article 173 of the Criminal Procedure Code of Ethiopia.

1

[°N
=

. Article 174 & 172/4/ of the Criminal Procedure Code of Ethiopia.

e Combined 4™ and 5™ periodic reports of the Federal Democratic Republic of Ethiopia to the United

Nations Committee on the Rights of the Child (2006-2011). April, 2012, p.2.
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rights and welfare of children. As a result, a number of legislative and policy measures have
been undertaken since Ethiopia’s third periodic report to the UN Committee on the Rights of
the Child in 2005.'®

For example, with regard to ratification of international instruments Ethiopia has undertaken
some important steps towards ratification of international instruments relevant to children.
For instance, in an effort to protect and promote the rights of children with disabilities,
Ethiopia ratified the Convention on the Rights of Persons with Disabilities (CRPD) on 7 July
2010.'° This means in addition to the measures taken before 2005. For example, the
ratification of the new Criminal Code in July 2004, Revised Family Code of 2000 and two
other important enactments establishing the institution of Ombudsman and Human Rights

Commission in July 2000.

Currently these two independent Human Rights institutions play an important role regarding
the promotion and protection of human rights in general. For instance, Article 5 of EHRC
stated the objective of the commission mentioning its role to educate the public be aware of
human rights see to it that human rights are protected, respected and fully enforced as well as
have necessary measure taken where they are found to have been violated.'® Under Article 8
it also establish special department for the children and women affairs to achieve its objective

to all human beings effectively.

In addition, both the institution of Ombudsman and Human Rights Commission conduct
periodic follow ups on the implementation of human rights instruments and submit
observations and proposals to the competent authorities and also have desks dedicated to
handling the affairs of children, taking activities like CRC Committee training, distribution of
child-friendly booklets, celebration of international and regional human rights and child rights
events (with panel discussions, TV programs, and discussions with children in orphanages)

are used as some of the means used to promote and protect child rights.'®

12 Third periodic report of Ethiopia submitted to the UNCRC; see CRC/C/129/Add.8, 28 October 2005.

163 Ibid.

%% The Ethiopian Human Rights Commission Establishment Proclamation, No.210/2000.

1% Combined 4™ and 5™ periodic reports of the Federal Democratic Republic of Ethiopia to the United

Nations Committee on the Rights of the Child (2006-2011). April, 2012, pp. 5-8.

50



Ethiopia has also developed a draft Comprehensive National Child Policy with due
consideration of the principles and provisions of the CRC and ACRWC to guide the work of
various actors dealing with children and also promote the rights of children. The policy
emphasizes on three central strategies, 1) development and growth, 2) prevention and

protection, and 3) rehabilitation, care and support for children.'®

On the other hand, the National Criminal Justice Policy issued in 2011 has incorporated
various changes to address a number of gaps observed in the criminal justice systems and
tried to ensure compatibility with the provisions of the CRC and ACRWC. The policy
devoted a separate section for care and special handling of victims of crimes and children in
conflict with the law. For instance, section 6 of the policy focuses on the circumstances of
vulnerable children, the rights of victims to participate in criminal investigation and
procedures for charging and trial, legal protection and handling of children in conflict with
the law, alternative remedial measures and establishment of special units for children. Most
of these provisions provide protection to children who are victims of crime, early marriage,

child labor, neglect and abuse, to name few.'’

In addition to the adoption of the National Criminal Justice Policy, the Criminal Procedure
Code of 1961 was revised and presented to the Federal Parliament for deliberation and
enactment. The revised CPC incorporated significant measures to ensure children’s access to
protective and child friendly justice system. These include measures such as application of
diversionary methods and setting up child friendly structures at various levels in the judicial

168

process in line with international principles and standards, ™ the CPC has not yet enacted.

Despite these attempts of harmonizing national legislations with the provisions of the CRC
and ACRWC, there still exist significant gaps in protecting the rights of the child. The most
fundamental of these gaps appears to be lack of an effective juvenile justice system in the
country, the failure of ratification of those policies and legislations by federal parliament, the

absence of comprehensive children’s act, financial constraints, attitudinal impediments,

1% Comprehensive National Child Policy of Ethiopia, final draft. Prepared by Ministry of woman, Children
and Youth Affairs. April, 2011, p.2.

17 Combined 4™ and 5™ Periodic Reports of the Federal Democratic Republic of Ethiopia to the United
Nations Committee on the Rights of the Child (2006-2011). April, 2012, p.3.

18 Ibid.
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limited expertise of law enforcement agencies in dealing with child in contact with the law,
and the absence of effective promulgations incorporating additional provisions pertaining to
children. As a result, in many regions children are tried and convicted in adult courts.
Likewise, as indicated in the third periodic report of Ethiopia several bottlenecks are still

slowing down the initiative to strengthen the juvenile justice system in the country.'®

3.2.2.2. The Child Justice Project Office at Federal Supreme Court and SNNPRS
Supreme Court and NGO’s

The juvenile justice system is not yet developed in Ethiopia. Lack of enforcement of existing
laws including the CRC, lack of community based correction centers, limited training of the
police and the judiciary on child rights, lack of comprehensive children’s law and correction
institutions and financial constraints are some of the major indicators that show clearly the

negligible development of the juvenile system.'”’

Cognizant of the problems facing the emergence of a juvenile justice system in Ethiopia, the
Federal Supreme Court in collaboration with various NGOs, has established the “Juvenile
Justice Project Office (JJPO) in June 1999. Since then a Steering Committee has been
established and some efforts continue to be made to improve the legal protection of children
who are in conflict with the law, and to reform the juvenile justice of the country. Training of
a few judges and police staff has been taking place, compilation of international instruments
(on rights) has taken place and the problems of existing Ethiopian law in relation to the CRC
have been studied. The office is working with MOLSA, UNICEF, Italian Cooperation, and
Forum on Street Children —Ethiopia and the African Network for the Prevention of and
Protection against Child abuse and Neglect (ANPPCAN Ethiopia),'”' planning to achieve the
following objectives of the project office:-' ">

a) Long-term objectives

1% Third periodic report of Ethiopia submitted to the UNCRC; see CRC/C/129/Add.8, 28 October 2005.

o Report on Progress in implementing the World Fit for Children Plan of Action in Ethiopia. Addis Ababa,
2007, P. 56.

Y Ibid.

"2 Third periodic report of Ethiopia submitted to the UNCRC; see CRC/C/129/Add.8, 28 October 2005. p,

58. Paragraph 214.
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1) To propose ideas towards reforming the juvenile justice system of the country to
protect adequately the rights of children in line with the international child rights
standards;

i1) To enable the juvenile justice system of the country to develop the necessary
infrastructure and specialized capacity for the realization of the provisions of CRC,
the FDRE constitution and the working laws of the country pertaining to children.

b) Short-term objectives

1) To improve the existing mode of operation of the judiciary, the police and

reformatory organizations in dealing with cases of children;

i1) To improve the institutional linkage among the judiciary, the police, reformatory

organizations and other concerned bodies for the effective realization of the
provisions prescribed in the working laws of the country pertaining to children;

ii1) To enable the judiciary, the police and staff members of reformatory organizations

to acquire adequate professional knowledge and skills on child protection and

influence their attitude and practices towards children.

Until very recently, there was no special arrangement within the court system to deal with
cases where children involved in the criminal justice system. However, as of September 2004,
a child friendly system where a child victim need not personally appear before the formal
setting of a court room is put in place with the assistance of a JJPO at the Federal Supreme
Court. Hence, there is now an increase of the establishment of separate benches in Addis
Ababa and regions that are connected to a special room through a ‘Close Circuit Television”.
The child victim who will be sitting in the special room is assisted by an intermediary to
answer all the questions forwarded from the court room. Thus they can testify freely without
being further traumatized. At the initial stage of the program, training was given to the
persons that were to be involved in the operation of the system. The judges have been

oriented on the subjects through workshops and seminars.'”

In addition, the Justice Organs Professionals Training Center has started to provide a course
on human rights. Components such as child rights and women’s rights are planned to be part

of such a course. According to the project office at the Federal Supreme Court, there is a plan

7 Report on Progress in implementing the World Fit for Children Plan of Action in Ethiopia. Addis Ababa,

2007, P. 56.
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to set up a special system of the kind mentioned above in all regions of the country. Separate
benches have been instituted in different regions including SNNP region. These institutions
are mandated to handle children involved in the criminal justice in a child-friendly

atmosphere.'”
3.2.2.3. The Justice System Reform Program

The FDRE Constitution, enacted in 1995, provided for a federal system of government in
which sovereignty was to reside in “the Nations, Nationalities and Peoples of Ethiopia™.'”
The government then embarked on a series of reforms designed to encourage the economic
and social development of the country and reduce poverty. It was assumed that progress in
these fields required a complete overhaul (revision) of the justice system, allowing citizens to
seek and obtain affirmation on their rights as embodied in and guaranteed by the Constitution.
It was also felt that the country urgently needed to adapt its judicial system to the demands of

the changing world economy.'”®

In 2002, under the aegis of the Ministry of Capacity Building ( MOCB ), the Justice System
Reform Program was charged with designing a comprehensive reform plan to attain these
objectives and to assess the performance of the various institutions of justice and to propose
appropriate reforms.'’’ So, the need for the establishment of JSRP is to identify the problems
hindering the machinery of justice which obviously include justice for children even though
the reform program failed to mention detailed reform mechanisms with regard to the juvenile

justice system.

And when we see the recent reform efforts, the JSRP addressed what it regarded as the most
serious deficiencies in the justice system, i.e. the insufficient number of qualified judges and
public prosecutors, the inappropriate and inefficient administration of courts at both federal

and state levels, and the lack of clarity and coherence in respect of existing laws and codes. In

74 Ibid.

> Article 8 of the FDRE Constitution.
* FDRE, Comprehensive Justice System Reform Program, Baseline Study Report, Ministry of Capacity
Building, Addis Ababa, February, 2005, p. 13.

177

. Justice Reform Program, Ministry of Capacity Building, Addis Ababa, April 2002.
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these three major sectors, reforms were initiated and implemented through training to justice

system actors and other stakeholders and through conducting research.'’®

In Ethiopia, as in any other country, the justice system is not limited to the provisions of the
Constitution defining the structure and powers of the courts (Chapter 9) or by Proclamation
No. 25 of 1996 establishing the Federal Courts. It necessarily extends to other institutions that
enact legislation, facilitate the functioning of the courts, are charged with law enforcement or
teach law. All these components of the justice system are functionally linked to one another.
As a result, any assessment and any reform proposal must take account of the whole system

as well as its different parts.'”

% FDRE, Comprehensive Justice System Reform Program, Baseline Study Report, Ministry of Capacity
Building, Addis Ababa, February, 2005, p. 49.
2 bid, 47.
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CHAPTER FOUR
ACHIEVEMENTS AND CHALLENGES OF THE CHILD-FRIENDLY
BENCHES IN COURTS OF ETHIOPIA WITH SPECIAL FOCUS ON
THE SNNPRS HADIYA ZONE

4.1. Introduction

Despite the growing attention being paid to juvenile justice internationally, the issue does not
appear to figure as a priority concern on national policy agenda of many countries. However,
few governments have set about deinstitutionalizing as many children as possible in keeping

with their human rights obligations.'*"

This has been attributed to the low level of importance
accorded by many societies to children involved in the criminal justice system. Having this in
mind, the main task of this chapter will be examining the major achievements in juvenile
justice system and systematic factors that contribute to violation of child rights within the
juvenile justice system in Ethiopia with special emphasis in SNNPRS Hadiya zone. The
chapter also assesses the situation of the child-friendly benches in courts of Hadiya zone

based on data gathered from key respondents and court cases.

4.2. The Status of the Child-Friendly Benches to Date: Achievements and Challenges
4.2.1. Achievements
i) Establishment of a Separate System for the Administration of Juvenile Justice

Ethiopia has reformed its laws, took organizational measures to facilitate the effective
implementation of the laws and procedures that deal with the special needs, and respect the

rights of children in conflict with the law."™!

The laws of Ethiopia, albeit limited, in providing
appropriate treatment for child suspects in line with the provisions of the UN CRC, rules,
principles, standards and other relevant instruments some relevant considerations have been
taken in this respect which include the following:
% Article 9 of the FDRE Constitution incorporates all ratified international instruments,
including the CRC into the law of the land. This article indicates the possibility of the

application of CRC, ACRWC and other relevant instruments, which Ethiopia has

180

. United Nations Secretary-General, World Report on Violence against Children (2006).
181 Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the

Child (2006-2011), April 2012, p. 45.
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ratified by courts when deciding any relevant issues that affect the well-being of
children. In addition, article 36(3) of the Constitution states that juvenile offenders
admitted to corrective or rehabilitative institutions shall be kept separately from adults
(further article 53 of the Criminal Code gives applicability to this protection by
indicating measures intended to achieve the special purpose of juvenile justice).'®
The Constitution also prohibits corporal punishment, and cruel and inhumane
treatment in institutions responsible for the care of children.'®’

The criminal policy of Ethiopia, developed on the basis of the four principles of the
CRC, aims to promote recovery and reintegration of children in conflict with the law.
It also recognizes the importance of taking steps leading to prevention of reoffending
and the use of detention only as a measure of last resort and calls for the establishment
of special institutions at federal and regional levels which will oversee the
appropriateness of the measures taking into consideration; special needs and

circumstances of the child, the principle of proportionality, and special investigators,

prosecutors and courts created at different.'®*

The Criminal Code grants discretionary power to the court to decide, on a case by case basis,

and impose alternative measures, for children 9-15 years of age. Article 53(2) specifically

states that alternative measures shall not be applied unless the child is convicted. Types of

alternative measures include reprimand or censure (article 160), school or home arrest (article

161), supervised education (article 159), admission to a curative institution (158), admission

to a corrective institution (article 162), fines (article 167) and conditional release/probation

(article 168)."® Under Article 56 (2), with regard to young person over fifteen but under

eighteen years of age the Code gives discretionary power to court to take into account the
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. The Criminal Code of the Federal Democratic Republic of Ethiopia Proclamation, No. 414/2004(“the
Criminal Code of FDRE 2004”).

. The Federal Democratic Republic of Ethiopian Constitution Proclamation No. 1/1995 (“the constitution™),

entered into force on 21 August, 1995, article 36 (1) (e).

18 Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the
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Child (2006-2011), April 2012, p. 45.
. The Criminal Code of the Federal Democratic Republic of Ethiopia Proclamation, No. 414/2004(‘“the

Criminal Code of FDRE 2004”).
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circumstances of the case in assessing sentence, in particular the age of the criminal, etc by

applying one of the special penalties specified for young persons. '™

The administration of justice, in which the state has sought to provide differential treatment
for matters related to legislation and other measures applicable to children in contact with the
law, albeit limited, guarantees implementation of standards for child justice in accordance
with articles 30, 37 and 40 of the UNCRC.

ii) Administration of Juvenile Justice at Federal Supreme Court

A number of government institutions and NGO’s working on child rights and justice issues
have provided capacity building training and support to specialize child protection structures
in Addis Ababa and regional towns. Considering the seriousness of the problem of juvenile
justice, government and NGO’s have made various efforts toward the prevention and
effective administration of child justice. Accordingly, over the past few years, many
initiatives have sought to address child justice at different levels and within different sectors.
Such interventions include the following activities:-'®’
++ The Ministry of Justice and the Federal Supreme Court have been undertaking the ‘Child
Rights Protection Training Development’ project aimed at establishing a child friendly
and protective justice system in collaboration with UNICEF as well as a range of actors

including the Ethiopian Police College, Federal First Instance Court, Federal Training
Centre for Judges and Prosecutors, and ACPF;

X/
L X4

Federal Supreme Court also established the Child Justice Project Office in order to protect
and promote the child justice and to achieve this objective Child Justice Project Office
organizes training on child development, child rights, child abuses and its impact, child
friendly services, and juvenile justice issues targeting child protection units staff, judges
and staff of child friendly benches as well as personnel of detention facilities, and the

juvenile rehabilitation centre. These trainings are organized at federal and regional levels;

To strengthen the administration of child justice Federal Supreme Court of Ethiopia has also

extended its training on social work, child case investigation, child psychology, child rights

" Ibid.
87 Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the

Child (2006-2011), April 2012.
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and child protection, guidance and counseling, and developmental psychology for child

protection unit staff, volunteers working in CPUs and community based correction centres.'*®

The capacity building initiatives targeting the personnel of specialized justice system

structures have contributed to an increase in the capacity and skills relevant to their activities.

The existing specialized justice system structures provide legal aid and related services and
linkages to psychosocial service providers for children suspected or accused of criminal

offences as well. The specific services provided include:'®’

- Legal and psychosocial support in CPU’s: these services include guidance and
counseling for children, material, tutorial and other re-integration support.
- Legal and social support in the child-friendly juvenile benches: these are provided

by psychologists and social workers during judicial proceedings.

Federal First Instance Court and CJPO have assigned social workers within the child friendly
bench. Legal aid services are made available to children in conflict with the justice system
through programs implemented by NGO’s and professional associations within and outside
the justice system. NGO’s such as ACPF, ANPPCAN-Ethiopia, APAP, provide legal advice
and counseling in Addis Ababa and other big cities. In addition, as indicated in the long term
objectives of these institutions the initiatives which begun in bigger towns, also have the

potential to be replicated to other parts of the country.'”’

Many of the protection measures identified for ‘young offenders’ under the Criminal Code
and Criminal Procedure Code cannot be meaningfully applied in the absence of the required
institutions within the justice system, including separate facilities for children deprived of
their liberty, institutional care facilities, etc. However, the Ethiopian justice system has taken
some important measures as a result of government and NGO collaboration in relation to the
establishment and operation of specialized law enforcement and judicial units. These

include:""

8 Ibid.
%9 Ibid, p. 46.
¥ Tbid. p, 47.

1 Ibid.
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- Child Justice Project Office which is established and operates under the Federal
Supreme Court is the key institution in promoting and supporting the justice
system. Now child friendly benches are functional in the federal first instance court
(FFIC) in Addis Ababa and Dire Dawa as well as in other regional towns including
Adama in Oromia regional state, Hawassa in the SNNPR, Mekelle and in Bahir
Dar. The Child Justice Project Office plans to replicate the child friendly juvenile
benches in the regional judicial structure including regional first instance courts;
the Federal Child Justice Project Office also provide technical support to the
regional Child Justice Project Offices’ through training and working in
collaboration on issues which needs their coordination.

- Establishment of the juvenile remand home in Addis Ababa to cater for the
rehabilitation needs of children aged 9 to 15 years are also among the measures
taken to administer child justice in a child friendly manner.

- The Federal First Instance Court has also established a victim-friendly bench that
handles cases involving victims of violence against children using a closed-circuit
TV to protect child victims from facing the perpetrator and public while testifying

in court.

In order to further strengthen the measures taken so far a manual on investigative interview is
developed by the Child Justice Project Office of the Federal Supreme Court. Additionally, a
child justice guideline for dealing with witness and surviving children in the justice system is

also developed to administer juvenile justice in a friendly manner.'*?

iii) Administration of Juvenile Justice at Courts of the SNNPRS Specifically in

Hadiya zone

Efforts are being made to ensure that the child-friendly justice system is one of the key
mechanisms to protect and promote the rights of children involved in juvenile justice. As
FDRE Constitution protects the SNNP regional state constitution, the family law and
administrative guidelines also on various issues provide for the legal basis to ensure the

determination of the best interest’s principle and other relevant rights of children through its

%2 Tbid, p.50.
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laws, executive and other measures by using the power granted to the states on matters falling

under state jurisdiction under article 50 of the FDRE Constitution.'*?

And as indicated in the aforementioned section a number of government institutions and
NGO’s working on child rights and justice issues have also provided capacity building
training and support to specialized child protection structures in SNNPRS major regional
towns. Considering the seriousness of the problem of juvenile justice for children, they have
made various efforts toward the prevention and effective administration of child justice.
Accordingly, Child friendly courts which were previously limited to Addis Ababa are now
established in some regional towns. The establishment of these specialized structures has
reportedly contributed towards improved treatment of children coming in contact with the

justice system as victims, suspects, accused and convicted yet with poor implementation.

The number of child-friendly benches dealing with cases of child victims as well as children
alleged with violating the law is increasing.'” Though the trainings are short term and not
fully in compliance with the international standards on professionalism and training rules the
judges and prosecutors involved in such special benches are trained on child justice issues
and techniques of handling children in the system. The child friendly benches are assisted by
social workers to facilitate the communication between the child and the court as well as to
provide emotional and psychological support to the children. Furthermore, children who
require further psychosocial support are linked with service providing government and non-
government organizations. Currently three centers are under way in Addis Ababa, Amahara,
South Nations Nationalities and Peoples Region for children who are victims of abuse and

violence could get comprehensive services.

Few centers were underway in Southern Nations, Nationalities and Peoples Region (SNNPR)
for children who are victims of abuse and violence could get comprehensive services such as
the children’s legal protection center which was established in 2008 by African Child Policy

Forum in Hawassa to provide legal services to children from this town and surrounding areas.

% The Federal Democratic Republic of Ethiopian Constitution Proclamation No. 1/1995 (“the constitution™),

entered into force on 21 August, 1995, article 50.
1% Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the
Child (2006-2011), April 2012, P. 11.

% bid.
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This legal aid center has managed to bring the service closer to victim children who would
have otherwise found it difficult to get adequate legal and psychosocial services.'*® However,
the centre has been closed by the government due to the restriction measure taken upon civil
societies based on the proclamation No. 621/2009 enacted to provide for the registration and

regulation of charities and societies.

So, for the purpose of examining the establishment of child friendly benches in the SNNP
regional state and Hadiya zone, the writer has done interviews with W/rt Yodit Zenebe
coordinator of the regional Child Justice Project Office and Ato Girma Abebe president of the
Hadiya zone High Court. The interview was meant to consider the overall regional situation

with regard to child friendly benches in general and Hadiya zone in particular.

Until very recently, there was no special arrangement within many court system of the SNNP
regional state to deal with cases where children were victims of violence, suspects or
witnesses of crimes. However, currently there is an attempt to establish a child-friendly
system in major towns of the region where a child victim need not personally appear before
the formal setting of a court room has been put in place with the assistance of a Juvenile
Justice Project Office of the region which is established by the supreme court of the region,

by governmental and NGO’s."”’

As the Coordinator stated, there are now 13 benches in the region that are connected to a
special room through a ‘Close Circuit Television’ (CCTV). However, among them only 5
benches which are located in five major towns of the SNNP region are relatively equipped
with their own building and two social workers for each namely, Hawassa (capital city of the
region), Hosanna in Hadiya zone, Sodo in Wolayita zone, Arbaminch in Gamo Gofa zone ,

198

Dilla in Gedeo zone. ~~ And she mentioned the plan of the office is to open three other

benches in Bonga, Jinka and Yirgalem in the near future.'”’

1% ACPF (2011). Accessing justice: The Experience of African Child Policy Forum’s Children’s Legal
Protection Centre. Addis Ababa.
Y7 Interview with W/rt Yodit Zenebe Coordinator of Child Justice Project Office at SNNP Regional State
Supreme Court, On 10/04/2006 E.C.
¥ Ibid.

%9 Ibid.
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a) The State of Child Friendly Benches in Hadiya Zone

When we see the case of Hadiya zone which is established by ten woreda and one city
administration there was no special arrangement within the court system of the zone to deal
with cases of children involved in the criminal justice system until very recently. However, as
of September 2013, a child-friendly system where a child victim need not personally appear
before the formal setting of a court has been put in place with the assistance of a Juvenile
Justice Project Office at the SNNPRS Supreme Court and with financial support from
UNICEF.* As a result, now there is one separate bench in Hadiya zone Hosanna city
administration that is connected to a special room through a ‘close circuit television’, with
two social workers.””! So far the issues related with implementation have not been examined
because of the systems’ recent application in 2013.2°* In addition to this limitation, the role of
CCTV seems to be limited to the protection of child victims so as to make that child victims
can testify/participate freely without being further traumatized. Apparently, the situation of
children involved in the criminal justice as suspects and witnesses of crime has not
unequivocally covered within the ambit of the special arrangement of the court system which

is established to child victims through a ‘close circuit television’.

With regard to the practices of Hadiya zone High Court and Woreda Courts the President of
the high court indicated the absence of child-friendly benches in all of them except Hosanna
city administration first instance court and when asked how the child cases entertained in the
absence of such bench the interviewee stated as the cases entertained in the ordinary adult
court. However, as he stated in the normal course of any court proceedings courts/judges are

03 And, as to the

oriented to pay special attention to children in contact with the law.’
achievements of the courts he indicated the long journey to walk by mentioning things that
should be considered like awareness problem, budget constraints, lack of skilled manpower,

absence of comprehensive children’s law and ineffective inter-sectoral coordination, etc.

Though the justice system required to deliver justice service in systematically planned

manner and collects and analyzes relevant data or information for appropriate assessment and

20 Thid.
21 Ibid.
292 Ibid.
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. Interview with Ato Girma Abebe, President of Hadiya Zone High Court, on December 7, 2006 E.C.
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reform of the juvenile justice administration. The courts of Hadiya zone lack even basic and
disaggregated data on; inter alia, the number and nature of offences committed by children,
child witnesses and victims, the use and the average duration of pretrial detention, the number
of children dealt with by resorting to measures other judicial proceedings, number of judges,
supporting staff, cases and children involved in the justice system rather their cases are mixed

with adult in unorganized manner to identify.?**

There are also other circumstances which clearly show the absence of effective data
organization which serve as a basis for an informed institution. For instance, with regard to
the recent activities in Hadiya zone there is only one separate court which is established in
September 2006 E.C. And in this bench judges who are working in the ordinary court will
also randomly assigned to entertain child cases with some support from social workers
though it is not yet effective due to the distance between the ordinary court and the bench
built for children and other awareness problems.*”” As indicated by the president all woreda
courts including the High court entertain cases in the ordinary court setting and there is no

systematically collected data which indicate how the system administered the child justice.

So, in the absence of systematically collected data and organized justice administration
specifically on court structure necessary for the development, implementation and adjustment
of work system aiming at the improving and effective responses to children involved in the
criminal justice by arranging separate data recording system, appointing trained justice
professionals, etc to record all children who come in contact with the law it is difficult to

identify the existing working system in courts.

Finally, both interviewees when asked about the future of the child friendly benches on the
options of merger with adult court and separate juvenile court both preferred the latter one
indicating it as the best mechanism to promote and protect child rights specifically in child

justice process.
4.2.2. Challenges

Despite the commendable efforts of the government to improve the juvenile justice system, it

still faces numerous challenges in effectively fulfilling the rights of children involved in the

2% Ibid.

% bid.
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justice system. Study and different reports in this regard show that there is indeed a lot that
still needs to be done in respect of the work of courts in establishing child-friendly benches.
These challenges, if not systematically addressed, may in the future defeat the aims and

objectives of setting up child-friendly bench in courts.
i) Ineffectiveness of Professionals Working on Juvenile Justice

The quality of individuals selected and appointed to perform judicial functions is crucial for
the capacity of the judiciary to deliver high quality services because the organizational
systems can only do so much to improve the skill and capacity of the individuals initially
chosen and promoted. The importance of the quality of judges for the overall strength of the
judiciary requires that applicable criteria and procedural rules be crafted and applied in a
manner that ensures clear, rational and objective selection so as to prevent cronyism or other
unmerited preferences in admission to the profession or in subsequent promotion. In this
regard, the main problem begins from the selection and appointment of staff members
because this system is unplanned in Ethiopia that is it fails to take rigorous background
checks of personnel working in the justice system.”® For instance, when we see the need for
professionalism and training the Beijing rules provides several references to the need for
special training of professionals, for example, rule 6 requires the use of discretion by officials
and the commentary of rule 6 emphasizes on professional qualifications and expert training as
a way of ensuring that discretion is used judiciously.”’” Furthermore, rule 22 encapsulates the

need for professionalism and training in the entire system, stating that:

...professional education, in-service training, refresher courses and other appropriate
models of instruction shall be utilized to establish and maintain the necessary

professional competence of all personnel dealing with juvenile justice.

According to the Guidelines for Action on Children in the Criminal Justice System, with
regard to child offenders, all persons who have contact with children in criminal justice

should receive education and training in human rights, the principles and provisions of the

% FDRE, Comprehensive Justice System Reform Program, Baseline Study Report, Ministry of Capacity

Building, Addis Ababa, February, 2005, pp. 161-162.
%97 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”),

Adopted by General Assembly Resolution 40/33 of 29 November 1985.

65



CRC and other UN standards and norms pertaining to juvenile justice. With regard to child

victims, the Guidelines state that police, lawyers, the judiciary and other court personnel should

208 Furthermore, the

209

receive training in dealing with cases where children are victims.

Guidelines on Justice in matters involving Child Victims and Witnesses provide that:

...adequate training, education and information should be made available to
professionals working with child victims and witnesses, with improving and sustaining
specialized methods, approaches and attitudes, in order to protect and deal effectively

and sensitively with child victims and witnesses.

Training for officials who work with children is a key component of an effective child-
friendly system. So, it is fair to observe that even countries that have poor resources in terms
of special courtrooms or facilities could nevertheless provide good services for children if the
personnel who come into contact with those children are well trained. This relates not only to
the original professional training, but also to continuing, so that new knowledge, insights,

methods and techniques can be shared.?'’

As indicated in combined 4™ and 5™ periodic reports of FDRE to the United Nations Committee
on the Rights of the Child (2006-2011), Ministry of Woman, Children and Youth Affairs, in
collaboration with the regional bureaus, conducted various trainings on the CRC. The
Ministry gave the trainings to various strata/level of the government and public
representatives including school principals, health professionals, social workers, prosecutors,
staff of the judiciary, police officers, religious leaders and elders, leaders of community based
organizations and representatives of NGOs. However, most of the measures of the
government simply focused in conducting trainings with regard to informing the rights in
CRC in general and in treating symptoms of violation of some rights incorporated in CRC,
i.e. the government failed to pay dedicated attention to children in the criminal justice and to

equip professionals in line with the above standard of professionalism and training rules in

2% United Nations Guidelines for Action on Children in the Criminal Justice System, recommended by,

Economic and Social Council resolution 1997/30 of 21 July.
2% Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, UN Economic and Social

Council resolution 2005/20 of 22 July 2005.

2% ' ACPF and DCI (2012). Achieving Child Friendly Justice in Africa, p. 43.
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order to minimize unqualified and poorly trained staff because these are widely recognized as

key factor linked to violence within institutions working directly with children.?""

In this regard, the UN Committee on the Rights of the Child in its concluding observations
recommended that Ethiopia should strengthen its efforts to ensure that the provisions of the
convention are widely known and understood by relevant professional categories, parents and
children themselves, especially in rural areas. It further recommends the reinforcement of
adequate and systematic training of all professional categories working for and with children,

in particular targeting law enforcement officials.*'*

Furthermore, it’s possible to see the major activities of Ethiopia regarding upgrading the
capacity of professionals working with children, for instance the major activities of Juvenile
Justice Project Office focused on a review of existing Ethiopian laws pertaining to child
rights; an assessment of the structural framework of the judiciary and the police with regard
to the protection of children; and on conducting workshop and trainings for judiciary and
other stakeholders as indicated in its short-term objectives when the office was established in

1999.

In addition to this, the latest ( the April 2012) combined 4™ and 5™ periodic reports of the
FDRE to the UN Committee on the Rights of the Child which indicates the major activities
undertaken during the years (2006- 2011) by government in its report section which cover the
general measures of implementation with regard to dissemination, training and awareness
raising of concerned bodies indicated the figure of disseminated child rights instruments,
conducted trainings with regard to CRC and awareness raising in general. However, the
Ethiopian government focused on treating the symptoms of violations/ informing rather than
effectively addressing the root causes of the ineffectiveness of professionals working in
juvenile justice. Because overworked and staff with a very large amount of work burden may
resort to violent measures to maintain discipline, especially when there is a lack of
supervision and skill on how to handle children. Many of the personnel working with children
in institutions lack knowledge of child and youth care practice, and there is little reward or

prospect for advancement for those who do a good job by government.
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. United Nations Secretary-General, World Report on Violence against Children (2006), p. 32.

2 UNCRC Committee’s General Comment No. 10, CRC/C/GC/10, 2 February 2007, Paragraph 21.
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When we examine the activities of the government in establishing a child-friendly juvenile
justice throughout the country with equipped professionals in line with the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice it’s not fully
implemented, in particular, regarding the availability and quality of specialized juvenile
courts and judges, police officers and prosecutors through systematic training of
professionals; the provision of adequate financial, human and technical resources to the
juvenile courts at sub-country level; and the improvement of training programmes on relevant

international standards for all professionals involved within the system of juvenile justice.*'?

So, as the Beijing rule 22 and the commentary to its rules which is part of the rules and a
detailed guide to interpretation indicate that professional qualifications are essential element
in ensuring the impartial and effective administration of juvenile justice. Accordingly, it is
necessary to improve the recruitment, advancement and professional training of personnel
and to provide them with the necessary means to enable them to properly fulfill their
functions. As a result, a minimum training in law, sociology, child psychology, criminology
and behavioral sciences relevant to children should be conducted because it is vital to the

organizational specialization and independence of the competent authority.*'*

ii) Financial Constraints
Budget is a crucial component for advancing the protection and promotion of the human
rights in general and it’s specifically crucial to advance juvenile justice. In this regard, the
government continues to dedicate increased amount of resources for the development of the
people and children as can be observed from its allocation of the budget over the past years.
For instance, the annual budget of the government is increased from birr 28,031,758,089 in
2005/6 to Birr 71,281,521,463 in 2009/10. And when we examine the annual expenditure of
budget for justice sector it increased from Birr 511,914,079 in 2005/6 to Birr 1,177,350,678 in

8 Third periodic report of Ethiopia submitted to the UN CRC; see CRC/C/129/Add.8, 28 October 2005. p,

58. Paragraph 227-228.

1% United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“the Beijing Rules”),

Adopted by General Assembly resolution 40/33 of 29 November 1985.
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2009/10.2"5 According to the government this shows the government’s commitment to improve

the promotion and protection of children’s righ‘[s.216

However, as indicated in the above budget allocation the allocated budget consumed for the
whole justice sector so the resources for children would be insufficient in order to effectively
improve the promotion and protection of children’s rights in general and at the same it is
difficult to establish separate child-friendly court system since this system require sufficient
resources. For instance, when we see the recent activities of the federal government regarding
the allocation of the annual expenditure of budget for Ministry of Justice, Federal Supreme
Court and Federal High Courts in 2012/13 it is 372,552,788 birr which clearly indicate the

existing financial constraints because of the above needs in the justice system.?'’

With regard to this the same is true to Hadiya zone courts because the total figure of the
annual expenditure of budget for high court and all woreda courts in 2013/14 is 9445279.32
birr which is basically allocated for salary and the annual expenditure of work. And regarding
the capital expenditure of the same year only 300,000 birr was allocated for one woreda court
(Gibe woreda first instance court).?'® For additional information refer to Table 1: Background

information of courts.

Furthermore, there is no doubt whatsoever that all justice institutions in Ethiopia lack budget
and finance to be able to remedy their shortcomings. This can be concluded after visits of
courts, prosecution offices, police stations and prisons. The lack of budget is a huge
shortcoming not only in terms of infrastructure, facilities and furniture. But most problematic
is that justice has been prevented from taking initiatives in the field of systematic training and
education. Besides, lack of budget has disadvantaged the juvenile justice system’s

establishment by qualified manpower.?"”

2> Ministry of Finance and Economic Development of Federal Democratic Republic of Ethiopia, (“MOFED”).

?1® Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the

Child (2006-2011), April 2012.P, 8.

2 Ministry of Finance and Economic Development of Federal Democratic Republic of Ethiopia, (“MOFED”).

?#* Development Data Collection and Distribution Sub process of High Court of Hadiya Zone.

" FDRE, Comprehensive Justice System Reform Program, Baseline Study Report, Ministry of Capacity

Building, Addis Ababa, February, 2005.
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iii) Domestication of Ratified Instruments and other Legislative and Policy

Measures

As discussed in the aforementioned parts which indicates the achievements of the government
and chapter three of this study some progress has been made by the government also in the
effort to bring domestic laws into compliance with the convention and relevant regional
instruments on children. However, the government failed to make a systematic legislative
review and adopt the comprehensive children’s code in order to make it feasible in organized
manner rather than its scatter placement in different laws of the country. With regard to the
ratification of international instruments Ethiopia has ratified so many instruments including
CRC and ACRWC which is specific to children but regrettably the government has not yet
published these laws in the official Negart Gazette in a manner which is accessible to the

lower level of the justice system in the working language of the country.**’

When we see the concluding observations of the UN CRC in considering the third periodic
report of Ethiopia the committee recommended Ethiopia to strengthen its efforts to bring
domestic laws into full compliance with the convention. In this regard, Ethiopia had not yet
undertaken effective measures to enact a comprehensive legislative review and adopt
comprehensive children’s code which incorporates the provisions of the CRC and the
ACRWC. Furthermore, the committee reiterated its recommendation to publish in the Official
Gazette as it would facilitates awareness and access among professionals working with the

administration of justice.”'

To add in aforementioned setbacks, it is better to see the legislative and policy measures
which have been taken since Ethiopia’s third periodic report to the UN committee on the
rights of the child in 2005. For instance, Ethiopia has developed a draft Comprehensive
National Child Policy with consideration of the principles and provisions of the CRC and
ACRWC to guide the work of various actors dealing with children and also promote the

rights of children. The policy emphasizes on three central strategies, 1) development and

20 Concluding Observations of the UN Committee on the Rights of the Child on Third Periodic Report of

Ethiopia( CRC/C/129/Add.8) at its 1162 and 1164™ meetings(see CRC/C/SR. 1162 and 1164), held on 12
September 2006, and adopted, at its 1194™ meeting (CRC/C/SR.1195), held on September 2006.
(“CRC/C/ETH/CO/3, 1 November 2006”). Pp.2-3, Paragraph 8-9.
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growth, 2) prevention and protection, and 3) rehabilitation, care and support. But the Policy is
not presented to the practical work. In addition, the revised Criminal Procedure Code which
incorporated various changes to address a number of gaps observed in Criminal Procedure
Code of 1961 is simply presented to the federal parliament for deliberation and enactment.

But, not yet enacted.”*

The implication of this lesser commitment of the government can be interpreted as one of the
challenges to establish child-friendly juvenile justice because the mere attempts to have laws,
policies and other measures will never bring effective change to the justice system without
adding real political commitment to domesticate the ratified instruments effectively up to the

lower level and without taking timely policy, legislative and other relevant measures.

iv) The Absence of Multidispilnary Support, Coordination and Collaboration

As indicated in UN rules, principles and guidelines dealt with under chapter three of this
study close co-operation between different professionals should be encouraged in order to
obtain a comprehensive understanding of the child, and an assessment of his or her legal
psychological, social, emotional, physical and cognitive situation. A common assessment
framework should also be established for professionals working with or for children such as
lawyers, psychologists, physicians, police, social workers and mediators in proceedings or
interventions that involve or affect children, to provide any necessary support to those taking
decisions, enabling them to serve children’s interests as best they can in any given case.

While implementing this approach professionals rules on confidentiality should be respected.

There is broad recognition of the value of interdisciplinary approaches when working with
children in the justice systems. A child might be dealt with by officials from several different
government departments and professional disciplines. For example, a child victim may
encounter police officials, medical practitioners, prosecutors, social workers, court
preparations staff, an intermediary, a judge. Inter-sectorial co-operation is therefore very
important in order to make sure that the children are assisted safely and smoothly through
the system; that officials from different departments do not take different approaches; that

children are not asked to tell their story many times over; and they are otherwise protected.

2 Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the

Child (2006-2011), April 2012, p. 3.
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Over and above that, it is well understood that issues facing children are multi-faceted, and

that professionals working together will make better decisions.””’

In this regard, there are a lot of challenges as to coordination for the implementation of
children’s rights in Ethiopia. For instance, the Ministry of Woman, Children and Youth
Affairs which currently designated as the supreme authority to nationally coordinate activities
on the rights of the child (as mentioned in proclamation no. 691/2010) lacks sufficient
resources and ability to establish coordination at the federal, regional, zone and woreda

224
levels.

As stated in the National Child Policy of Ethiopia collaboration among different stakeholders
contributes a lot to the realization of the rights of children since the task of protecting the
rights of children requires the concerted effort of stakeholders. However, the policy also
mentioned that the desired result is not achieved because of lack of collaboration among
different stakeholders at different levels. Lack of accountability, responsibility as well as
coordination among actors who don’t consider children’s affairs in their policies and

programs have prevented children’s multifarious problems from being addressed.””

To strengthen this it is important to observe activities of the government which stated in the
combined 4™ and 5" periodic report of the FDRE to the UN CRC undertaken to establish
coordination among different sectors. This section of the report indicated the measures taken
to build the capacity of federal, regional, zonal and woreda level woman, children and youth
affairs institutions to respond to their duties and mandates with regard to the protection of the
rights of children; and the Ministry follow the strategy of collecting annual plans and
performance reports of federal ministries and regional bureaus, organizing common platforms
for stakeholders to evaluate the overall performance and identify challenges and solutions on

a mid-term and annual basis. However, the various established coordinating structures have

?2 | ACPF and DCI (2012). Achieving Child Friendly Justice in Africa, p. 46.

#** Concluding Observations of the UN Committee on the Rights of the Child on Third Periodic Report of
Ethiopia( CRC/C/129/Add.8) at its 1162 and 1164™ meetings(see CRC/C/SR. 1162 and 1164), held on 12
September 2006, and adopted, at its 1194™ meeting (CRC/C/SR.1195), held on September 2006.
(“CRC/C/ETH/CO/3, 1 November 2006”). P, 3. Paragraph, 10-11.
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. Federal Democratic Republic of Ethiopia, National Child Policy of Ethiopia, Final Draft. Ministry of

Woman, Children and Youth, April, 2011, p. 7.
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not directly achieved effective multidispilnary system in juvenile justice because its

performance focus was politically oriented than upholding the justice system.

Furthermore, some of the committees that intended to work collaboratively to protect and
promote the rights of the child such as the National CRC Committee and National Orphan
and Vulnerable Children Task Force which formed at various levels of government, are
neither effectively institutionalized nor systematized.””® As a result, children involved in
criminal justice as suspects, victims and witnesses of crime are simply treated only by law
enforcement officials in many courts of Ethiopia that is why courts fail to provide a sufficient
array of facilities to accommodate and adequately protect children with differing needs.**’
Moreover, there is a growing problem of inadequate assessment of risk and vulnerability

within courts and this problem of mixing different levels of vulnerability can be stated as one

of the systematic factor that contribute to violence against children in courts.

Finally, the absence of a specific comprehensive children’s law has further undermined the
process of establishing juvenile justice system which encompasses the value of
interdisciplinary approach when working with children in the justice system. Because, the
existing legislations of Ethiopia such as the Criminal Code, Criminal Procedure Code, etc
does not state comprehensive and detailed information in a manner which clearly indicate the
way juvenile justice should be conducted as to the child’s involvement in criminal justice and

regarding the establishment of child friendly justice environment.
v) Absence of a Regular Evaluative Research Mechanism

With regard to research Beijing rule 30 and its commentary clearly indicate the importance of
a regular evaluative research mechanism built into the system of juvenile justice
administration and to collect and analyze relevant data and information for appropriate
assessment and future improvement and reform of the administration. It also requires the
delivery of services in juvenile justice shall be systematically planned and implemented as an

integral part of national development efforts.***

%26 Third periodic CRC report submitted by Ethiopia, see CRC/C/129/Add.8, 28 October 2005. P, 63. Para.229.

7 Ibid, p. 63.

??® United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“the Beijing Rules”),

Adopted by General Assembly resolution 40/33 of 29 November 1985.

73



Moreover, the general comment no.10 of the UN CRC,229 recommends that States Parties
conduct regular evaluation of their practice of juvenile justice, in particular of the
effectiveness of the measures taken, including those concerning discrimination, reintegration
and recidivism, preferably carried out by independent academic institutions. Research, as for
example on the disparities in the administration of juvenile justice which may amount to
discrimination, and developments in the field of juvenile delinquency, such as effective
diversion programmes or newly emerging juvenile delinquency activities, will indicate
critical points of success and concern. It is important that children are involved in this
evaluation and research, in particular those who have been in contact with parts of the
juvenile justice system. It also mentions that the privacy of these children and the
confidentiality of their cooperation should be fully respected and protected. In this regard, the
committee refers the States Parties to the existing international guidelines on the involvement

of children in research.

In this regard, Ethiopia lacks even basic and disaggregated data on; inter alia, the number and
nature of offences committed by children, the use and the average duration of pretrial
detention, the number of children dealt with by resorting to measures other than judicial
proceedings and children involved in the justice system. There are circumstances which
clearly show the absence of effective evaluative research which serve as a basis for an
informed juvenile justice policy. For example, as indicated in Ethiopia’s 4™ and 5 periodic
reports to the UN CRC the government focused more in addressing gaps related to data on
children for instance collecting disaggregated data by age, sex and family status of children
during the national 2007 national census in collaboration with Central Statistical Agency
(CSA).>?

With regard to the recent activities of the government the report indicates the registration of
children who come in contact with the law enforcement agencies in a database designed by
Ethiopian Federal Police Commission, Federal Court and Ministry of Justice thus in this way
crimes committed against children are being recorded but the issue of child suspects and

witnesses of crime are not included and the coverage for regional, zonal and woreda levels

%% United Nations Committee on the Rights of the Child, General Comment No. 10(2007) on Children’s rights

in juvenile justice. CRC/C/GC/10, 25 April 2007.
2% Combined 4™ and 5™ Periodic Report of the FDRE to the United Nations Committee on the Rights of the

Child (2006-2011), April 2012, pp. 8-9.
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are yet not effective. At the same time, the Ministry of Woman, Children and Youth Affairs is

planning to design a database for recording information on orphan and vulnerable children.**!

So, in the absence of systematically collected disaggregated data and regularly conducted

evaluation and research specifically on juvenile justice relevant to the administration of child

justice, and necessary for the development, implementation and evaluation of policies and

programmes aiming at the prevention and effective responses to juvenile delinquency in full

accordance with the principles and provisions of CRC, ACRWC and other relevant

instruments to children it is difficult to believe the existence of effective child friendly justice

1n courts.

4.3. Data Representation, Analysis and Interpretation

4.3.1. Background Information of Participants/Respondents

Some basic information about the participation is provided here.

Table 1: Background Information of Courts

Name of Courts

Location /Town

Hadiya zone high court

Hosanna

Hosanna city administration first instance court

Hosanna

Lemo woreda first instance court

Hosanna (but dispense cases of

area kebele)

Anlemo woreda first instance court Fonko
Soro woreda first instance court Gimbichu
Duna woreda first instance court Ansho
Gombora woreda first instance court Habicho
Gibe woreda first instance court Homacho
Shashogo woreda first instance court Bonosha
East-Badwacho woreda first instance court Shone
West—-Badwacho woreda first instance court Danama
Misha woreda first instance court Morisito

> bid.
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Table 2: Background Information of Respondents

Work position Quantity Education level
Diploma Degree Masters
Judges 20 15 5
Public Prosecutors and | 20 1 18 1
Attorneys

The researcher purposely selected the respondent judges among the courts listed under table 1
and the SNNP regional state Supreme Court Hosanna division in order to have balanced
information about the regional working in this regard and the study also included public
prosecutors and attorneys who are working in different woreda of the zone and the Hadiya
zone High Court since the court is currently serving cases which fall under the jurisdiction of

high court including children’s case.

With regard to the respondents, they constitute a various ranges of representation in terms of
work experiences, academic background and interaction with children involved in criminal
justice system. Taking such representative of respondents at the end, will enable the research

enrich with different data from various angles and perspectives.

In addition, such diversification will add a value to the proposed solution at the last chapter of
the study in helping children involved in criminal justice either as victims, suspects or
witnesses of crime and enjoy their human rights of accessing child friendly justice and special

protection in criminal justice.

4.3.2. Responses of Judges

The analysis of responses of judges towards child-friendly benches in courts of Hadiya zone
with regard to the special protections provided for children involved in criminal justice either

as suspects, victims and/or witnesses are presented as follows:
Responses of the judges for the open-ended questions:

For the question whether there is effective child-friendly benches or not in the criminal justice
system in the court,80% of the respondents indicated that there are no benches built to
accommodate children’s physical and mental maturity in courts because of problems such as,

the less commitment of the government, lack of skilled professionals, financial constraints,
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inadequate materials for operating, the lack of clear awareness on the importance of
protecting children in contact with the law, etc. this is not compatible with the obligation of
states parties in achieving full compliance with CRC, ACWRC and other relevant UN
principles, guidelines, rules and national laws of Ethiopia, e.g. in the areas of procedural and
substantive rights, the development and implementation of measures for dealing with children
in conflict with the law without resorting to judicial proceedings, and the use of deprivation
of liberty only as a measure of last resort, rights of child witnesses and victims to have special
protection to minimize further trauma and re-victimization in the justice system. In this
regard, the committee on the rights of the child has drafted general comment No. 5 to outline
states parties’ obligations to develop what it has termed, “General measures of
implementation”. And mentioned implementation as the process whereby states parties take
actions to ensure the realization of all rights in the convention for all children in their
jurisdiction. Furthermore, the committee in its general comment No. 10 which specifically
focused on children’s rights in juvenile justice urges states parties to establish an
administration of juvenile justice in compliance with CRC and to develop and implement a
comprehensive juvenile justice policy which intends to implement the specific provisions in

juvenile justice and all other relevant articles of CRC.

On the other hand 20% of the respondents indicated that there is a child-friendly bench in
Hosanna city administration first instance court even if it is opened in 2006 E.C. because, the
bench has its own material and professional facilities. For instance, it has two social workers,
separate building and different child-friendly court room furnishings. But the respondents
states some gaps regarding the effectiveness stating problems like the bench’s new
establishment, coordination gaps, distance between the ordinary court and where the bench

located and the non fulfillment of all the necessary facilities in all inclusive manner.

For the question whether or not children in conflict with the law get the maximum protection
from the court system as expected by the law 85% of the respondents indicated that these
children are not beneficiaries from the court system because of problems such as, lack of
skilled man power, inadequate materials, financial constraints to make such supports
accessible or available to children, etc. This is also not in line with the protections provided
for young person involved in criminal justice because it is the right of the child to enjoy all
the rights provided under international child rights instruments and domestic legislations to
access legal counseling, judicial representation, and psychosocial supports in order to protect

the rights of children from being undermined during the justice process.
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And 15% of the respondents indicated that these children are getting protection from the court
as much as possible by the available social workers. Though they indicated the support
provided by social workers all reserved some points with regard to accessing effective
support to them because of the absence of skilled supporters in other courts except Hosanna
city; most children in conflict with the law need support starting from the time of arrest and

of the bias towards child suspects than victims and witnesses.

When asked whether there is practical protection to all child suspects, witnesses and victims
of crime or not, 80% of the respondents indicated that there is not effective protection to all
these groups according to their involvement in the system and the most missing protection is;
courts failure to treat suspects, witnesses and victims in different manner since the way they
contact with the law is different and each needs some specific protections relevant to their

well-beings and best interests accordingly.

For instance, in case of witnesses children should be protected from self-incrimination and
unnecessary confrontation with perpetrators and with regard to victims there must be
psychosocial support and need not be re-traumatized as much as possible during the justice

process.

And child suspects to enjoy protections provided for young person’s such as, using child-
friendly languages fit with their mental and emotional maturity, informal procedures, legal

representation, being under custody of parents or any other responsible persons.

This finally will lead us to the position that all children involved in criminal justice will have
equal access to child-friendly justice fitting their special needs as enshrined in various child

rights instruments.

On the other hand, 20% of the respondents indicate that they have protection even if it is not
free from some defects such as the failure of courts to identify the different situations those

children face and take measures accordingly.

When asked whether there is training on child-friendly justice or not, 70% of the respondents
answered in the negative. Contrary to this, 30% of the respondents indicated that there are
trainings and when specifying the nature of the training they mentioned it as short-term
trainings which focus more on civil matters like maintenance, custody and family issues.
Further, they stated that these trainings did not pay dedicated attention to the rule of

professionalism/ specialization on criminal justice system.
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To the question which intends to evaluate the effectiveness of judges’ and prosecutors’
training on child justice issues and techniques of handling children in the system, 85% of the
respondents answered in the negative, contrary to this, 15% of the respondents indicated the

training as effective.

For the question whether training alone can bring effective progress on child-friendly benches
or not, 85% of the respondents indicated that training alone cannot bring the desired progress
because as mentioned by most respondents in the absence of relevant facilities such as
professional, material, technical and dedicated attention from government and other
concerned bodies, etc. it is difficult to expect such progress. Furthermore, some stated
training as it plays supportive role and recommends the need of curriculum revision in order
to include child justice issues in law education and programs of the justice professionals

training centers in detail to make training effective.

Contrary to this, 15% of the respondents indicated training as a key mechanism to bring

effective progress.

When asked whether views of children, best interests, the right to development and non-
discrimination effectively respected or not, 40% of the respondents, however, vary on their
expression indicated the protection provided by courts such as, prioritizing the cases of
children, taken an appropriate measures to respect the best interests of the child and
considering the age of young offenders when courts render final judgment. On the other hand,
60% of the respondents indicated that these general principles are not effectively respected in
child-friendly manner because of problems such as, insufficient number of trained judge who
work with children, absence of other professionals who can support children in courts, the
financial constraints to equip courts to be effective, courts failure to consider these rights

while the justice process, etc.

For the question asked to examine the manner how courts entertained cases which involve
adolescents up to 18 years age, 95% of the respondents indicated that adolescents cases
particular those above 16 years of age entertained in predominantly in adult oriented court in
a manner which do not consider their development stage because this group of children
considered as adult due to their physical development which is not in line with most
international child rights instruments that Ethiopia ratified because in most cases they
consider persons under 18 as a child and have all the rights provided for them though the

revised Criminal Code of Ethiopia gives discretionary power to courts with regard to children
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over 15 but under 18 years of age to take into account their age in assessing sentence.
Contrary to this, 5% of the respondents indicated that their cases also entertained in child-

friendly manner.

When asked whether there is bench which stands alone to entertain cases of children or not,
85% of the respondents indicated that there is no such bench in their court and cases are
entertained in the same court built for adults. Contrary to this, 15% of the respondent judges
mentioned that there is one bench which stands alone in Hosanna city administration.
However, the respondents indicated that the bench opened in this year. i.e., 2006 E.C. and

because of this the effectiveness is not yet examined.

For the question which provided two options with regard to the future of child-friendly
benches on the following options. i.e., to stand alone or to be merged with adult oriented
court 100% of the respondents choose the option indicated to stand alone and stated their

reasons for the option and provides the possible consequences on the option.

For instance, among other things it ensures effective protection and promotion of child rights
during justice process, it helps to identify all the setbacks and avoid it timely, also helps to
respect those special protection otherwise undermined by the merger with adult oriented
court, etc. as a result, it brings effective administration of child justice in friendly

environment and it contribute a lot to achieve the aims of juvenile justice effectively.

When asked about the selection and appointment of personnel working with or for children
involved in criminal justice, 80% of the respondents answered in the negative by stating the
absence of such detailed background checks of potential employees and staff members saying
that they are simply selected to work with children considering their being judges, their

educational background and some other visible behavioral conditions.

Contrary to this, 20% of the respondents indicated that according to their observation it is

possible to say that the existing recruitment is good.

With regard to the question asked to identify whether there is multidisciplinary support in
courts by suitable persons who can liaise with child maturity or not, 75% of the respondents
indicated the absence of such support because all criminal cases entertained in the presence of
judges and prosecutors only. As a result, they do not have access to suitable persons who can
cooperate closely with child maturity, like psychologists, social workers, and physicians, etc

in order to enable them to freely participate in courts. On the other hand 25% of the
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respondents indicated that there is support by social workers. Specifically, the respondent
judges from Hosanna city administration first instance court mentioned the existence of social

workers in their court to provide such support.

With regard to the trend of courts regarding taking recesses during child testimony, the
majority of respondents 80% answered in the negative while 20% of them indicated that the

courts follow this trend in order to adapt the proceedings to the child’s age.

Although the administration of criminal justice which involve children is expected to be
child-friendly and suitable to the child to express his/her views freely, in this case the courts
are not adaptable for children because of their physical and mental capacity to stay long time
without losing their attention to the proceedings. So, there is a need to adapt the proceedings

to the children’s attention span.

Most of the respondents 85% mentioned that there is a problem of mixing different levels of
child vulnerability in courts when entertaining cases indicating courts failure to ascertain at
least some behavioral problems, family background, societal orientations, etc when children
come in contact with the law in order to identify their different levels of vulnerability to
respond accordingly. However, as indicated by the respondents’ courts simply continue with
their jobs without paying dedicated and professional background checks of children involved
in criminal justice. And several respondent judges indicated they have no information

(knowledge) about the courts practice in this regard.

Respondent judges unanimously agreed that child-friendly bench has a positive effect in
protection of the rights of children in justice process such as, effective protection and
promotion of their rights, in avoiding secondary victimization, further trauma, unnecessary
delay, will help to protect their well-being and best interests, reintegration into family/society,
to build comprehensive justice system, etc. By the same token, most of the respondents
mentioned that child-friendly bench equipped with the relevant facilities can serve as the best
mechanism to effectively implement the substantive and procedural rights of children in

contact with the law than merged approach with ordinary court.

In addition it can be used as check point to identify the setbacks in juvenile justice, its
working and achievements to plan for the future in order to advance the administration of

juvenile justice.
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When questioned about the overall achievements of courts with regard to child-friendly
benches in Hadiya Zone, 60% of the respondents stated the level of courts achievement is low
indicating that there are no child-friendly benches in Hadiya Zone. On the other hand, 40% of
the respondents, however, vary on their expression as to the level of its achievement indicated
the promising beginning at Hosanna city administration first instance court as the only

achievement with regard to establishing child-friendly bench in Hadiya Zone.

The respondents were questioned to indicate things that delay progress to the work of the

child-friendly benches and indicated that there are lots of challenges including the following:

- Financial constraints

- Lack of NGO support for juvenile justice

- Absence of real commitment from government

- The absence of skilled professionals

- Awareness problem

- Attitudinal problem towards children involved in criminal justice

- The absence of comprehensive children law

- Problem with regard to arranging effective inter-sectoral collaboration

- Other material, technical and professional facilities which are relevant to child justice

in criminal justice system

Finally, when all the respondents were asked to give their own solution to curb all the
aforementioned and other problems and to improve the quality of child-friendly benches in

courts to children involved in criminal justice they recommend the following:-

- Government should give greater emphasis on the issue

- NGOs, civic organizations and other relevant stakeholders should be allowed to
actively participate in child justice issues

- Competitiveness of personnel working with or for children should be improved

- There should be effective training which focused on child justice and techniques of
handling children involved in criminal justice

- Equip the system with professionals from different relevant disciplines

- Work on changing attitudes of professionals, judges, society, etc towards children in
contact with law

- Government should seriously consider the financial constraints in the justice system
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- Selection and appointment should be at basis of competence, experience, and integrity
of the judges who work with children

- Government should create awareness on child rights in detail

- Law schools and justice professionals training centers needs to be strengthened with
the values of child rights

- Organize all the concerned bodies to effectively follow right-based approaches in all
child justice issues

- Take the legislative measures, i.e. by enacting comprehensive children law so as to
make it clear to application and domesticate those ratified international child rights

Instruments

All of the solutions proposed by the respondents are constructive and if changed into practice,

the administration of child justice will be fully and effectively realized.

4.3.3. Responses of Public Prosecutors and Attorneys

The analysis of responses of public prosecutors and attorneys towards child-friendly benches
in courts of Hadiya zone with regard to the special protections provided for children involved

in criminal justice either as suspects, victims and/or witnesses are presented as follows:

Responses of Public Prosecutors and Attorneys to the open-ended questions:

Most of the respondents 75% answered that there are no effective child friendly benches built
to accommodate children’s physical and mental maturity in courts of Hadiya Zone because of
the problems such as, lack of sufficient attention to protection of child justice, awareness
problems, financial constraints, absence of skilled manpower, building, furniture specific to

child, etc.

This is not compatible with the obligation of establishing child friendly juvenile justice
administration under UNCRC and ACRWC. Since, the UN committee on the rights of the
child in its general comment No. 10 (2007) on children’s rights in juvenile justice stated that
it is necessary to establish an effective organization for the administration of juvenile justice,
and a comprehensive juvenile justice system. Also as stated in article 40(3) of CRC, states
parties shall seek to promote the establishment of laws, procedures, authorities and
institutions specifically applicable to children in conflict with the penal law. It further
requires the establishment of specialized units within the police, the judiciary, the court

system, the prosecutor’s office, as well as specialized defenders or other representatives who
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provide legal or other appropriate assistance to the child. And also art, 1 of ACRWC and art.
4 of CRC impose obligation on states parties to take all the necessary measures in order to

implement the rights recognized in these instruments.

On the other hand, 25% of the respondents indicated that there is one separate bench at
Hosanna city administration first instance court even if the bench established recently in
September 2006 E.C. and the respondents mentioned its organizational setup as a good
attempt to the administration of juvenile justice. However, the respondents reserved its
effectiveness because of the absence of trained manpower, adequate technical and material

facilities and lack of awareness in the justice system and the society at large.

When asked whether judges and prosecutors are effectively trained on child justice issues and
techniques of handling children in justice process 80% of the respondents indicated they do
not think that judges and prosecutors are trained on such issues. Some of the respondents
stated not only the absence of effective training but also the absence of separate benches or
effective juvenile courts established as part of existing ordinary courts. On the other hand,
20% of the respondents indicate that judges and prosecutors are trained and reserved their
doubt as to the effectiveness and fitting the rule of professionalism and training rule.
Furthermore, they mentioned that such training is limited to the judges and prosecutors

working in Hosanna city court with random selection of trainee among them.

When asked whether views of children, best interests, right to development and non-
discrimination are effectively respected in justice process or not, 75% of the respondents
answered in the negative because of the problems such as absence of professionals who
support courts in this regard, lack of professional skills for the judges or personnel working

with children, attitudinal impediment towards children involved in criminal justice.

Contrary to this, 25% of the respondents indicated the courts’ attempt to respect these general
principles in child friendly manner. For instance, by prioritizing cases which involve children,
encouraging them to speak using the possible mechanism at hand like relaxing, kidding, by
using puppets. But one respondent by stating the difficulty to put exact answer to the issue
raised indicated the good attempt of few courts in respecting views of children, best interests
and other rights. However, the respondent also said that in most cases little attention are given

to children’s’ matter.
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The respondents were questioned about the protection provided for all children involved in
criminal justice either as suspects, victims or witnesses of crime whether it is as respected by
law or not, most of them 90% indicated that there are problems as to the effective protection

to all because of the problems including the following:-

- The negative attitude towards child suspects, which contributes to a discriminatory
and negative stereotyping of these children and often of children in general. Which
results regularly in a call for a tougher approach (e.g. zero-tolerance, pre-trial
detention, trial in adult courts and other primarily punitive measures).

- Awareness problem to follow right-based approach when entertaining cases of
children either of the three ways, i.e., as suspects, witnesses and/or victims.

- The absence of professionals, material and technical facilities.

- The work load on judges which hinders them to provide effective protection using the
available resource at hand because they are assigned to see cases either civil or

criminal cases of all groups.

And on the other hand, 10% of the respondents indicated the existence of encouraging
attempts made in this regard mentioning the judges’ role to encourage victims to speak out
what they faced and providing security to children involved. But, one respondent said that in

cases of child suspect and witness courts are not active to protect as expected by laws.

For the question asked to examine the access available to children in conflict with the
criminal law such as access to legal counseling, judicial representation, psychosocial support,
80% of the respondents answered in the negative saying that there are no such kind of
supports in courts, contrary to this, 20% of the respondents indicated that there are some
supports like legal counseling, prioritizing child cases so as to take expeditious measures.
But, the psychosocial and other effective professional supports are very low in courts as result

children in conflict with the law are not getting full access in this regard.

With regard to the availability of child friendly benches which stand alone to entertain cases
of children in courts of Hadiya zone, the majority of the respondents 85% answered in the
negative and to the question asked how cases of children are being entertained the
respondents indicated as it entertained in adult courts. The public prosecutor from Hadiya
zone justice department accusation chief process mentioned that in courts of Hadiya zone the
cases of children most of the time are entertained in the judges office i.e. as the courts not

have separate bench where cases of children entertained while 15% of them indicated that
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among the courts in Hadiya zone only Hosanna city administration first instance court has a
separate child-friendly bench and also mentioned that they do not have full information as to

the bench’s effectiveness.

Except one respondent who prefer the merger of juvenile court with adult oriented court
system arguing that children have tolerance and capacity to adapt the environment and in
addition he said that if we prefer to stand alone it would be inevitable for the adult people to
attend the bench and have their say. Contrary to this, all the rest respondents unanimously
agreed on the future of child friendly benches on the option which favor the juvenile court as
separate units of existing adult oriented court. By the same token, they indicated that children
in contact with the law in any manner will get effective protection from both substantive and
procedural rights of children, it is also necessary to establish an effective organization for the
administration of juvenile justice, and a comprehensive juvenile justice system. But, if the
juvenile courts simply merged with adult oriented courts without taking some special
measures such as ensuring the appointment of specialized judges, using things available at
hand for dealing with cases of children the consequence will be the opposite of the positive

results of the above option.

For the question whether or not cases which involve adolescents up to 18 years of age
entertained in a manner which consider their development stage, 85% of the respondents
indicated that these group of children are not beneficiaries from the court system because of
the problems such as, confusion as to their childhood because of their physical development,
courts trend of categorizing children over 15 but under 18 years of age as adult, etc. On the
other hand, 15% of the respondents indicated that some children are getting the necessary
advantage from the court as much as possible by considering their development stage even if

the benches are not friendly.

With regard to the question asked about the selection and appointment of staff members
working with or for children in criminal justice 95% of the respondents indicated that there is
no as such organized selection or appointment which systematically checks their background,
performance, competence, any special link with child justice issues and techniques of
handling children in justice system, etc. to improve the recruitment of personnel/judges.
Moreover, they stated the manner in which judges assigned among the other judges to

entertain cases of children as a main challenge of improving the capacity of staff members.

86



On the other hand, 5% of the respondents indicate that judges have been assigned to work

with children based on their educational level, age, attitude and trainings they have taken.

When asked whether there is multidisciplinary support in courts by suitable persons who can
liaise with child maturity or not, almost all the respondents answered in the negative stating
the absence of such approach and professionals like social workers, psychologists, physicians,
etc in order to enable them to freely participate. But two respondents indicated the beginning

of such supports by social workers in the Hosanna city administration first instance court.

With regard to courts’ trend of taking recesses during testimony in order to adapt the
proceedings to the child’s age, most of the respondents 95% answered in the negative stating
courts trend of continual/uninterrupted proceedings and one respondent indicated the practice

of this trend in Hadiya zone high court and Hosanna city administration first instance court.

For the question asked whether child friendly bench has effect in protection of the rights of
children involved in criminal justice or not, all of the respondents indicated that it has a
positive effect on children and cited similar effects with that of respondent judges. Therefore,
with the researcher’s view if separate bench is established to children in justice process

fulfilling the relevant facilities the rights of children will come up with effective realization.

When asked about the achievements of courts with regard to child-friendly benches in Hadiya
zone all the respondents mentioned the level of courts achievements in the negative because
of the absence of basic facilities, dedicated attention of government and supports in almost all

courts of Hadiya zone.

The public prosecutors and attorneys were questioned about the things that delay progress to

the work of the child friendly benches and most of the respondents indicated the following:

- The less attention or commitment of the concerned bodies

- Awareness problem of those professionals working with or for children in the child
justice issues, techniques of handling them when they are in contact with the law

- Attitudinal impediments of judges, prosecutors towards those children involved in
criminal justice

- Financial constraints to the justice system in general and to the issues of children in
particular

- Absence of skilled man power on child justice issues

- Insufficient/unsystematic cooperation with NGO’s and GO’s, civil society, etc
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- Absence of comprehensive children’s law.

This shows how the problem to the progress is deep rooted to protect and promote child
justice in a child-friendly environment. So, this alone calls for the need to pay dedicated
attention and support for the advancement or establishment of child friendly benches in order

to fulfill the administration of juvenile justice with all its elements.

Finally, when all the respondents were asked to give their own solution to curb all the above
mentioned and other problems to improve the quality of child friendly benches they indicated

similar solutions with that of judges.

4.3.4. Case Study and Interpretation

Practical cases which are considered by courts will be analyzed in this section and are

annexed at the last part of this thesis.
Case No. One

This case which is related to a child involved in criminal justice as accused was brought
before the Hosanna city administration first instance court on 15/08/2004 E.C., by Hosanna
city administration prosecution office public prosecutor against Mandefro Teshome (Public

Prosecutor v Mandefro Teshome).***

In this case the age of the child stated as 18 in the
charge by changing previously mentioned 15 years in the same prosecution charge brought by
prosecutor. But when the court began hearing the case in 16/08/04 E.C., the age of the suspect
was declared 14. However, the court simply mentioned the procedure stated under article 172
of the Criminal Procedure Code and gave order to the prosecutor to bring parents or guardian
who will be responsible for the appearance of the ‘young person’ in court. Having said this,
the court adjourned to 18/08/04 E.C., in order to dispense the case after submission of the
previous court order which was given to public prosecutor on 16/08/04 E.C., while the
accused was in police station and the court indicated the failure of prosecutor to bring parents

or guardian on 18/08/04 E.C., and then released the accused from police station to be under

the custody of his father because of the prosecutor’s failure to execute the court order.
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. Public Prosecutor v. Mandefro Teshome, criminal file number 12631 Judgment of 18 April 2004 of the

Hosanna city administration first instance court.
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When we critically see the decision of the court and the way it dispensed the case in most part
it relied on activities of the prosecutor rather than facilitating the release and applying the
special handling techniques provided for the accused child as per the special procedure listed
under Art 172 to 174 of Criminal Procedure Code which prioritized the release of young
person to the custody of the parents or to a person who will be responsible for the appearance
of the ‘young person’ in court. Failing this, the court will appoint legal counsel and release
the ‘young person’ to the custody of ‘a reliable person’. In addition to this, the court’s
measures are not in line with other relevant instruments like UN rules for the protection of
juvenile deprived of their liberty, guideline for action on children in the criminal justice
system, the Beijing rules which require courts to uphold the rights and safety and promote the
physical and mental well-being of juveniles and to use imprisonment as a disposition of last
resort and for the minimum necessary period. But the court did not satisfactorily act to

ensure it.

For instance, the court rely on Public Prosecutor’s activities to bring parents or responsible
persons for child suspect and the court’s orders which rendered throughout the process was
not in line with the best interest of the child and the special protection stated under Art, 172
of the Criminal Procedure Code of Ethiopia. Because, as observed in the given case the court
activities conducted in adult oriented court and in a manner which may not use to counteract
the detrimental effects of all types of detention and to fostering integration in society.
Furthermore, the court failed to put the child under the custody of responsible persons or
appoint legal counsel. As a result, the child detained for 4 days in police station and finally
released due to the prosecutor failure to bring evidence against the child. This means had it
not been for the failure of the prosecutor the child would be detained even more than 4 days

in unfriendly situation.

The rational of child friendly bench is to avoid such kind of merger with adult oriented justice
in order to balance the objective of reintegration and well-being of young offenders and the
rights of the other party. Further, general comment 10 of UN committee on the rights of the
child stated trial of child case in adult courts and using other tougher approaches as a primary
punitive measure which results in a negative presentation or criminalization of children
because in a such tougher approaches child suspects cannot defend their rights.
Consequently, the court process in this case is not appropriate or child friendly since it failed
to apply such protective measures in the justice process in order to have conducive

environment to ensure the rights, care and protection.
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Case No. Two

This case is also related to accused children involved in criminal justice. It was brought
before the court on 23/09/2005 E.C., by public prosecutor against two young persons
(Prosecutor V. Bereket Melese and Mesfin Mengistu).* In this case their age was stated 17
and 15 respectively in the prosecution charge. However, on first hearing of the court which
held on 30/9/05 E.C., the age of the second suspect was mentioned 13 by the suspect as a
result the court gave order to the suspect to proof his age at his own cost and the age of the
first suspect was not specified here. As a result, the judge who held this session simply
mentioned Art, 172 of Criminal Procedure Code stating the procedural rights of the child.
But, the situation changed after this session when the other judge held the case from 03/10/05
E.C., to 19/10/05 E.C., here because of this changes throughout the judicial proceeding the
court did not raised the issue of the suspect’s age rather continued the proceeding and

declared both guilt of theft.

The court, before deciding on the merit, failed to consider whether the suspects have received
the protection fit their age as indicated in article 53, 54, 55, and 56 of the revised Criminal
Code and article 176 of the Criminal Procedure Code typically the protections to young
offenders and in some points to children above 15 years of age at the court discretion because
the court proceed in a formal and complex court system than following informal and friendly

court procedures.

The court also failed to appoint legal counsel and help the young persons in order to defend
themselves and express their views without any difficulties but because of court failure to do
so the suspects rights to defense has been jeopardized and they left without defending
themselves. In addition, the court bypassed the arrangement that should be made before
entering to the main part of the criminal proceeding, i.e. creating child friendly court
environment and further based on the objection of prosecutor the court ordered the second
suspect to prove his age at his own cost which is very complicated order to young person to
accomplish for one thing because of his economic capacity and for the other due to the

complex nature of the order itself. As a result, it remain an unaccomplished order which

3 Public Prosecutor v Bereket Melese & Mesfin Mengist, Criminal file no. 13982 Judgment of 19 June 2005

of the Hosanna City Administration First Instance Court.
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result in denial of the suspect’s right to be considered as a child and enjoy the rights, care and

protection provided for him.

According to the general comment no. 10 of the UN committee on the rights of the child a
child without a provable date of birth is extremely vulnerable to all kinds of abuse and
injustice particularly within the juvenile justice system and in order to avoid the injustice in
the case of no proof of age, the child is entitled to a reliable medical or social investigation
that may establish the age and, in the case of conflict or inconclusive evidence, the child shall
have the right to the rule of the benefit of the doubt. However, the case at hand was
entertained in a manner which contravenes the special protections provided by the UN CRC

committee.

The involvement of more than one judge and many adjournments was also not advisable. For
instance, there were two judges and thirteen adjournments before the court decided on the
merit of the case which is not in line with the principle of friendly and expeditious juvenile

justice.

This court also stated the issue of release only after the final judgment when the court put
optional punishment in fine or imprisonment. But, as per the principles of child friendly
justice child suspects should be released at the earliest possible time or put in the custody of
other persons who are responsible or put in a friendly corrective institution. Furthermore, the
court’s trend of considering the childhood only in the final judgment is against the spirit of
child rights instruments because they favor protection from the point of arrest and throughout

the justice process.

In the writer’s view the justice process of the court is not child-friendly and it does not show
the fact that children involved in criminal justice should be treated in a child friendly manner
to secure their immediate reintegration into the society and protect their well-being and best
interests considering the principle of proportionality with regard to balancing justice between

parties involved in the judicial proceedings.
Case No. Three

This case was brought by public prosecutor against Abera Bekele (Prosecutor V. Abera

Bekele).”** In this case the accused child’s age was stated 16 and the fact of his detention in
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police station was also mentioned by prosecutor. However, when the court began hearing the
case on 14/05/05 E.C., the suspect told to the court that he was 15 years old at the time and
after considering the difference between the two ages the court ordered that this should be
proved and then the suspect be released to the custody of his family, if there is family, in

absence of this to be put in police station.

In the next session held on 21/05/05 E.C., the prosecutor stated the non fulfillment of the
previous order given by the court to prove the suspect’s age and to facilitate the custody of
the child with his family. Following from this, the court decided to follow the laws and
procedures stated for young offenders. In this session the suspect’s being orphan was

disclosed by suspect and he also pleaded not guilty of the charge.

After several adjournments finally on 27/05/05 E.C., the court closed the file because of the
prosecutor’s failure to produce evidences against the suspect and, decided that the suspect
should bring surety/guarantee for 2000 birr to be released from police station even though the

prosecutor failed to prove against the suspect.

When we critically examine the court environment and the justice process in this case it

seems child-unfriendly. Because:

v" The child forced to stay for about 18 days in police station in a condition which is not
friendly without any evidence from the prosecutor’s side.

v’ The suspect also obliged to stay in mind prison though he was physical released by
the order of the court which is given in 27/05/05 E.C., since the order obliged the
suspect to sign guarantee for 2000 birr and appear to court whenever the child needed
in the same case.

v' In most cases the court favor the prosecutor’s side in cover or role of balancing
justice. For instance, all the adjournment was given while the child was in police
station and due to the prosecutor failure to bring evidence timely.

v' There was no legal representation, in addition the court did not consider the specific
vulnerability or background of the child while the court was aware of the child’s being
orphan.

v" The court system was adult-oriented.

City Administration First Instance Court.
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v' The number of persons involved in court proceeding, i.e. different judges and
prosecutors at different court sessions has its own contribution to the complexity of
the court system.

v" The court not indicated any measure or order on the issue of timely release in order to
achieve the basic aim of juvenile justice. For instance, protecting the well being of the

child and helping his reintegration into the society.
Case No. Four

This case was brought against two young person’s Yisak Abebe and Mubark Abrara by

25 In this case the

public prosecutor (Prosecutor V. Yisak Abebe and Mubark Abrara).
prosecution charge stated the suspects age 19 and 18 respectively. However, as indicated in
the above cases there were a conflict with regard to the suspects’ age. For instance, the court
in its second session held on 06/07/2005 E.C., when the court began hearing the case the
child suspects’ age was stated 14 and 13 respectively. Despite this fact the court continued the
proceeding by hearing the prosecutor’s witnesses/ evidence after this released the 2" suspect

because of the witnesses’ failure to give their testimony sufficiently against him.

And regarding the case of the 1* suspect the court in its session which was held on 9/07/2005
E.C., indicated the absence of defense witnesses to the suspect as a result the court rendered
its judgment on 11/07/2005 E.C., and only at this stage indicated the suspect’s age and his

rights to enjoy special protection in juvenile justice.

Finally, after 27 days in police station the court rendered its judgment and said the child
suspect guilt of the accused charge. However, the court released the child by warning,

reprimand and the like.

As to the writer’s view the court should have analyzed the merit of the case in a child friendly
manner from the time it recognizes their age. The first thing that should have been considered
is whether the conflict between the age indicated in the prosecution charge and before the
court was true or not. And after verification the court was expected to take all the necessary
measures to protect the best interests of the child and to achieve the aim of juvenile justice by

protecting the well-being of the child in case when the court found the age in between legal

2> Public Prosecutor v Yisak Abebe & Mubark Abrara, Criminal file no. 13629 Judgment of 11 March 2005 of

the Hosanna City Administration First Instance Court.

93



framework. But in this case, the court after identified the age of the suspect failed to appoint
legal counsel, treat in a friendly environment and took measures to release the ‘young person’
to the custody of his parents, guardian or a reliable person because of this he did not defend

himself properly and stay almost one month in police station in unfriendly condition.

The trial was continued in an adult oriented justice process as observed from the orders and
rulings of the court. For example, the court failed to gave expeditious judgment, to put the
court robes and the like to the minimum in order to make the court environment child-
friendly. In addition, the court proceeded hearing the prosecutor’s witness on the session held
on 06/07/2005 E.C., knowing that the suspects’ are 14 and 13 years of age without at least

trying to take the necessary substantive or procedural safeguards to protect their best interests.
Case No. Five

This case is related to the child involved the criminal justice as a victim it was brought before
the Hosanna City Administration First Instance Court on 15/09/2005 E.C., by public
prosecutor against Mulugeta Abicho (Prosecutor Vs. Mulugeta Abicho).”*® The 13 years old
child who involved in this case was victim of rape which is a serious crime and needs
treatment and support by trained professionals. But the court without mentioning about the
victims age and other situations of the victim proceed the case on the next session held on
16/09/2005 E.C., and finally after hearing evidences of both parties the court has passed its
judgment on 22/09/2005 E.C., against the accused.

Here when we observe the court process in line with the rights and special protection
provided for child victims in order to minimize further trauma and protecting the well-beings
of the child. The case at hand faced many problems which are not child-friendly. For
instance, the child put as a witness in her own case without any kind of professional support
from suitable persons who can liaise with her maturity and provide psychosocial support in a

child friendly manner.

And the court basically focused on entertaining the merit of the case without giving order on
how the child victim stays in the court environment and how the justice process conducted.

As clearly indicated in the UN guideline on justice in matters involving child victims and

¢ Public Prosecutor v Mullugeta Abicho, Criminal file no. 13950 Judgment of 22 May 2005 of the Hosanna

City Administration First Instance Court.
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witnesses the court need to recognize their rights because they are particularly vulnerable and
need special protection, assistance and support appropriate to their age, level of maturity and
unique needs in order to prevent further hardship and trauma that may result from their

participation in the criminal justice process.

But, in the case at hand, the court not takes into account the serious physical, psychological
and emotional consequences of the crime and victimization of the child in particular in this

case which involve sexual exploitation and needs professional support.

The court did not follow victims-sensitive approach that balances the child’s rights to
protection in a manner which takes into account the needs and views of children since the

child involved in this case both as a victim and witness in her own case.
Case No. Six

This case is related to two children involved in the criminal justice as a witness and accused
person it was brought before the Hadiya Zone High Court on 10/07/2005 E.C. by public
prosecutor against four accused persons.”>’ Among the accused persons listed in the
prosecution charge Habtamu Abo was 15 years old as mentioned by the court when the court
began hearing the case. In addition to this, the prosecutor’s witness listed in the second place
with the name Dilo Wondimu was the daughter of one of the accused Ato Wondimu Abo and
the victim of the homicide W/ro Adanech Ertiro, was 4 or 5 years old as indicated in the case

at hand.

As indicated by prosecutor the accused persons are charged with aggravated homicide against
W/ro Adanech Ertiro who is the mother of the child witness of the crime. In this case two
children are involved in different situations. i.e., Habitamu Abo (the accused) and witness

Dilo Wondimu who are 15 and 4 or 5 years of age respectively.

When we examine the facts of the case it needs court’s special protection measures both to
the accused child and the witness in order to provide child friendly justice throughout the
justice process so as to make it safe to their mental and physical maturity and achieve the aim
of juvenile justice that is keeping the well-being of children and securing the reintegration

into the society. As indicated, the situations that those children contact the law is complicated

27 Public Prosecutor v Beyene Abo, Habtamu Abo, Abo Fuse and Wondimu Abo, Criminal file no. 10903,

Judgment of 07/10/2005 E.C. of the Hadiya Zone High Court.
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one because the accused child was listed with adult co-accused and the child witness sadly in
between family trouble. But the court after verifying their age and situations simply

proceeded the case in the ordinary procedure without trying to handle in a friendly manner.

As a result, it is the writer’s view that the Hadiya Zone High Court failed to consider the
following child justice issues and techniques of handling children in the system as suspect

and witness. Such as:-

- Measures to identify and protect the accused child from merger with the co-accused
adults in order to create conducive environment to the child’s mental, emotional and
physical maturity.

- To take action on the issue of child custody in prison to separate from adults as
indicated under Art. 36 of the FDRE constitution.

- With regard to the child witness also the court did not take measures to minimize the
trauma that the child faced particularly in this case because as indicated in the fact the
witness was the daughter of the deceased and the accused Ato Wondimu Abo and also
called to testify against her father and uncles’ which seriously trouble to any one and
much more to children as the case at hand. This court’s failure can be observed from
the activities of the court sessions which held throughout the proceeding and
particularly held on 30/09/2005 E.C. Because, the court started hearing the
prosecutor’s witnesses by the child witnesses, in adult oriented court, without having
professional support from social workers, psychologists, etc.

- The court was also under duty to recognize justice for child witnesses of crime while
safeguarding the rights of accused persons.

- The court let the child witness to gave testimony confronting all the court robes, like
giving testimony before judges, accused persons, prosecutor, audience, court clerks

including police officers with their uniform and defense attorney.

And because of her maturity level and other complex court systems the child became unable
to finish the testimony and break up her testimony after she said few words about her

deceased mother and accused persons stating that they are one family.

As a result, the court in its side indicated the age of the child in the case stating the witness’s
break up to continue testifying the detail against the accused persons because of the complex
situations doubled in the justice system, her being too young and, family for both parties in

the case. Despite this, the court continued hearing the second witness without taking
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provisional measures regarding the child so as to protect her well-being from suffering

additional hardship when assisting in the justice process.

It is also possible to observe the failure of the court to carefully consider the fact that the
participation of the witness in this case is necessary for effective prosecution, particularly in

this case where the child is listed as the key witness.

Furthermore, after three months in prison the accused persons released by the order given on
07/10/2005 E.C, because of the insufficient evidence brought by the prosecutor. So, it’s
possible to see the failure of the court to take separate measures regarding the child merged

with co-accused adult in order to avoid this kind of untimely measures.
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATIONS

5.1. Conclusions

The Ethiopian government has made some efforts to strengthen child rights promotion and
protection in Ethiopia in general and in civil and criminal justice systems in particular.”®
This study is limited in examining the achievements and challenges of the child-friendly
benches in courts of SNNP regional state with special emphasis to Hadiya zone regarding the
promotion and special protection of children involved in criminal justice system either as
suspects, victims and/or witnesses of crime. The study provided information on law reforms
at international, regional and national levels, court cases and practices of courts on children

involved in criminal justice, from a range of child-friendly benches in courts of Hadiya zone.

The discussion of fundamental principles such as the best interests of the child, dignity, the
right to freely participate, non-discrimination and the rule of law, and general elements of a
child friendly justice system consisting of information and advice, protection of privacy,
special preventive measures, training of professionals, and so on, as envisaged under a variety
of international and regional instruments that deal with children in the justice system is
incorporated into this study and served as a benchmark to evaluate the situation in Ethiopia

and specifically in the research area.

By this study, in addition to understanding and analyzing the normative content of the rights
of children in contact with the criminal law, the standards for child-friendly justice during
criminal proceeding are also examined to highlight core concerns in relation to child justice

system.

This research has also revealed that the courts have not achieved optimally their mandate to
provide special protection to young persons who are involved in the criminal justice system
as provided in the international, regional and national legislations albeit the domestic

legislation is limited with regard to child justice. Central to this work is the evaluation of

28 Concluding observations of the UN CRC in considering the third periodic report of Ethiopia

(CRC/C/129/Add.8) atits 1162™ and 1164™ meetings, held on 12 September 2006, and adopted, at its

1199™" meeting, held on 29 September 2006, See CRC/C/ETH/CO/3, 1 November 2006.
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child-friendly benches in courts of the SNNPRS and Hadiya zone indicating that the work of
court is premised primarily on ensuring that children involved in criminal justice have equal
rights with other human beings as exemplified in general and specific human rights
documents dedicated to children’s rights. However, several systematic factors have put
negative influences against the achievement of the child-friendly justice in courts as either a

contributory factor or a catalyst.

This research has shown that, though the government has taken important measures in
ensuring the promotion and protection of children in Ethiopia, more needs to be done
specially to improve the practice of justice system, awareness, and laws and enact
comprehensive child law, the competitiveness of professionals, the financial constraints and
so on. This will ensure that children in contact with the law are not neglected, re-victimized in
the justice system and further traumatized. Unlike that, failure to ensure that the mandate of
the court in juvenile justice is fulfilled, in whatever means important to the country, will
continue to constitute a breach of children’s rights to special protection within the criminal

justice system.

So, any kind of arguments of the government of lack of resource due to the competing
interests may not be sustainable as the government of Ethiopia is allocating considerable
military expenditure in contrast to allocations to other sectors especially to justice sector and
to effectively improve the promotion and protection of children’s rights.”’ In this regard, as
per article 4 of the UN convention on the rights of the child the government is required to
generate resources from all possible sources including its international partners, to prioritize
and increase budgetary allocations for children at both national and local levels in order to
improve the implementation of the rights of the child throughout the country.**® Furthermore,
Ethiopia cannot afford to relegate issues on child rights to the background since 52.9% of its

8,241 and as all other

population are believed to be children or persons below the age of 1
matters on the globe are attached to the compliance with human rights norms and is the core

for the sustainable development of the country. This is the case in the UN system where the

9 Ibid, p.4. Paragraph 16.
249 Article 4 of the UNCRC.

1 Central Statistical Agency, National Census Report 2008.
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OHCHR is mandated to ensure that all the arms and departments of the system are human

rights compliant in all their activities.***

The measures taken within the justice system is a good move to ensure that all categories of
rights and persons are covered. Notwithstanding the setbacks and criticisms of the work/
situation of courts with regard to establishing child-friendly benches in the courts of SNNPRS
Hadiya zone and other systematic or operational problems identified in this study, it is
undeniable that the courts have potential to enhance the lives of millions if the government
shows real commitment in every aspect concerning children’s rights. Moreover, if the
government is to stand out in the realization of its national plans, laws, policies and programs
in this regard and to overcome the inherent deficiencies observed the justice system will be

child friendly.

In this regard, recommendations are made in order to give an indication as to how best to
address some of the problems and setbacks mentioned in this study to mitigate the courts
failure. This ensures that the promotion and protection of children’s rights are treated with the

kind of attention it deserves in a well organized juvenile justice system.

2 The OHCHR, a department of the UN Secretariat, is mandated to promote and protect the enjoyment and

full realization, by all people, of rights established in the charter of the United Nations and in international
laws and treaties. The office leads efforts to integrate a human rights approach within all work carried out

by United Nations agencies. http://www.ohchr.org/english/bodies/crc/mandate.htm (accessed 11Nov. 2013).

100



5.2. Recommendations

In order to address the issues discussed in this study and for the effective upholding of the

implementation of the rights of children’s involved in criminal justice system in child-

friendly benches, the following recommendations are made:

R/
A X4

*

X/
L X4

X/
L X4

The legislative gaps and lack of trained human resources with respect to the protection
and upholding of the rights of the child should be alleviated as a matter of priority. In
this regard, the government should enact its own domestic children’s law and timely
reproduce all international agreements ratified by Ethiopia in the Official Negart
Gazette for easier application and to make all concerned organs take clearly judicial
notice of laws in the working language.

Although there have been attempts to acquaint the law enforcement community with
the percepts and provisions of the child rights instruments, a greater proportion of the
judges, prosecutors and police forces do not have sufficient awareness about the real
aims of juvenile justice specially at the lower level of justice system, these noticeable
gaps militated against the establishment of effective juvenile justice system to the
grass root level, so the government should take real political, financial and other
measures to curb it.

Mechanisms of coordination, monitoring and evaluation of all activities of juvenile
justice should be put in place.

Structural institution should be established or stand alone from higher level to the
lower to entertain cases of children in child-friendly bench than merging with adult
oriented justice.

Rigorous background checks of personnel working with or for children involved in
criminal justice should be taken seriously in order to the current ineffective selection
and appointment of staff members working with children special at zone and woreda
levels.

Mechanisms to record cases which involve children in a disaggregated data should be
developed in order to avoid the problem of mixing with adult and to enact target-
oriented laws, policies and other measures.

Participation of the community in the process of solving the problems of criminal

justice which involve children should be developed.

101



X/
L X4

X/
L X4

X/
L X4

X/
L X4

X/
L X4

The problem related with automatic categorizing of children at adolescent stage, i.e.
from age 16-18 into the adult group should be seriously considered.

The existing inadequate coordination/networking/collaboration among concerned
bodies who can liaise effective multidispilnary support should be systematically
institutionalized.

The child rights committees, governmental and non-governmental organizations
formed at various levels should be systematized in order to underpin juvenile justice.
Government should reconsider the measures taken on charities and societies which
places excessive restrictions on the work, operations, and funding of independent
human rights organizations in order to ensure their effective role on human rights
protection.

The problem related with birth registration should be curbed by effectively
implementing the said proclamation in this issue to come to practical application in
order to avoid the confusion between prosecution office and court, i.e. to avoid
uncertainty as to the child’s age specially to protect adolescents from being judged
merely by their physical features. Furthermore, the registration play a vital role to
control the adding of ages of children involved in criminal justice by law enforcement
officials to escape from the burden of applying the special procedures and other
measures of enforcing special protection provided for children.

There should be right-based approach in all matters which involve children especially
courts expected to apply this throughout the justice process than simply considering
their rights in final judgment.

There should be monitoring, oversight and compliant mechanisms in the process of
criminal justice system which often regulated and open to outside scrutiny in order to
check any violence. Because, this results in absence of impunity, and not allows
violence against children to continue.

The government should come up with reliable, detailed, evaluative and researched
data, at nationwide level, about the child-friendly benches/justice in Ethiopia and their
special needs. As a result, it is possible to provide the best services for children
involved in criminal justice.

The government should organize training in a systematic and ongoing manner and
should not be limited to information on the relevant national and international legal

provisions. So, personnel working with or for children should have information on,
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X/
°e

inter alia, social and other causes juvenile delinquency, dynamics of different
activities, psychological and other aspects of the development of children.

The government should work to develop child rights culture in schools, society, and
justice system and should give wide curriculum coverage in law schools and justice
professionals training centers and should also use media.

The government should ensure that the rights and needs of children get the priority in
national development efforts.

Last but not least, the absence of a specific policy on child welfare has further
undermined the implementation process of child-friendly justice in courts. Given the
absence of such policy pronouncements, the needs and concerns of children are still
dealt with on a par with adults in most instances especially at zonal and woreda

courts. So, there should be specific policy which gives clear guidance.
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Annex —A- Questionnaire for Judges
Prepared by Democracy Petros

In Partial Fulfillment to an LLM Thesis to be submitted to the School of law, Addis Ababa

University

TOPIC: Child Friendly Benches in Courts of the SNNP Regional State: The Case of Hadiya

Zone

OBJECTIVE OF THE QUESTIONNAIRE: Is to assess the work of the child friendly
benches in courts of SNNP Regional State with specific emphasis on Hadiya Zone in line
with the fundamental principles of a child friendly justice in criminal justice system to
children involved the criminal justice as suspects, witnesses and/or victims of crime as
stipulated in the national laws and international instruments on the rights of the child. The
questionnaire aims at looking into the workings, achievements and things that delay progress
of the child friendly benches in this regard. Thus, your kindly answer to the following
questions based on personal and/or practical experiences has a paramount importance for the

quality of the study.
Confidentiality is guaranteed, so please answer questions openly and honestly.

Directions: Give your answers by writing in the blank spaces. Note that throughout the

questionnaire, you are kindly requested to give your answers considering the above objective.

I thank you in advance for your cooperation
General profile of research respondent
Name:

Address:

Sex:

Age:

Educational level:

Court:

Date:
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QUESTIONS:

1.

10.

11.

Is there effective child friendly bench built to accommodate children’s physical and
mental maturity in your court? If yes, Please explain its establishment and if no, what
do you think is the reason behind its absence?
Do you think that the court you are working is equipped with courtroom furnishings
and relevant technical, material and professional facilities which are basic to the
specific nature of child friendly bench? If yes, please explain it. If no, what do you
think is the problem?
Do children in conflict with the law get full access to legal counseling and judicial
representation, psychosocial support in court you are working as expected? If yes,
please explain it and if no, why not?
Do you think that all children involved in criminal justice as victim, witness and
suspect of crime are getting protection before child friendly bench in court you are
working?
Are there trainings on child friendly justice? If yes, please specify its nature. If no,
what do you suggest?
Are judge and prosecutors involved in such special benches effectively trained on
child justice issues and techniques of handling children in the justice system?
Do you think that trainings on child justice alone can bring effective progress on child
friendly benches? If yes, how? If no, why not?
Are Views of children, best interests of the child, right to development and non-
discrimination effectively respected in child friendly manner in your court? If yes,
how? If no, why not?
Are cases which involve adolescents up to 18 years age entertained at child friendly
benches in a manner which consider their development stage?
Is there child friendly bench which stands alone to entertain cases of children in your
court? If yes, please explain its effectiveness and if no, how is the cases be
entertained?
What is your view on the future of child friendly benches on the following options?
1. Is it good to stand alone or;

2. Merge with adult oriented justice.

Please give reasons for your opinion and what the consequences will be on the options

in 1 and 2.
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12. How do you see the selection and appointment of staff members (personnel working
with or for children involved in criminal justice? Are there rigorous background
checks of potential employees working with children? Please explain both of them.

13. Are there multidispilnary approach/support in courts by suitable persons who can
liaise with child maturity, like psychologists, social workers, physicians, etc in order
to enable them to freely participate?

14. Do courts follow a trend of taking recesses during testimony in order to adapt the
proceedings to the child’s age? Please explain it.

15. Do you think that there is a problem of mixing different levels of child vulnerability in
courts? Please give reason for your opinion.

16. What do you think are the effects of child friendly bench in protection of the rights of
children involved in criminal justice? For instance, on children involved as suspect,
victim and witness of crime.

17. How do you see the achievements of courts with regard to child friendly benches in
Hadiya zone?

18. What are the things that delay progress to the work of the child friendly benches?
Please explain it clearly.

19. What possible solutions would you suggest to improve the quality of child friendly

benches in courts to children involved in criminal justice?

I thank you once again!

Annex-B- Questionnaire for Public Prosecutors and Attorneys

Prepared by Democracy Petros

In Partial Fulfillment to an LLM Thesis to be submitted to the School of law, Addis Ababa
University

TOPIC: Child Friendly Benches in Courts of the SNNP the Regional State: The Case of
Hadiya Zone

OBJECTIVE OF THE QUESTIONNAIRE: Is to assess the work of the child friendly
benches in courts of SNNP Regional State with specific emphasis on Hadiya Zone in line
with the fundamental principles of a child friendly justice in criminal justice system to
children involved the criminal justice as suspects, witnesses and/or victims of crime as
stipulated in the national laws and international instruments on the rights of the child. The

questionnaire aims at looking into the workings, achievements and things that delay progress
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of the

child friendly benches in this regard. Thus, your kindly answer to the following

questions based on personal and/or practical experiences has a paramount importance for the

quality of the study.

Confidentiality is guaranteed, so please answer questions openly and honestly.

Directions: Give your answers by writing in the blank spaces. Note that throughout the

questionnaire, you are kindly requested to give your answers considering the above objective.

I thank you in advance for your cooperation

General profile of research respondent

Name:

Address:

Sex:

Age:

Educational level:

Office:
Date:

Questions:

Are there effective child friendly benches built to accommodate children’s physical
and mental maturity in courts of Hadiya zone? If yes, how do you see their
organizational setup and if no, what do you think is the reason behind its absence?

Are judge and prosecutors involved in such special benches effectively trained on
child justice issues and techniques of handling children in the justice system?

Do you think that Views of children, best interests of the child, right to development
and right to non-discrimination effectively respected in child-friendly manner in
courts? If yes, how? If no, why not?

Do all children involved in criminal justice as suspects, victims and witnesses of
crime get the maximum protection from child friendly benches in courts of Hadiya
zone as expected by laws? If yes, please explain it and if no, why not?

Do you think that courts of Hadiya zone are equipped with courtroom furnishings and
relevant technical, material and professional facilities which are basic to the specific
nature of child friendly bench? If yes, please explain it. If no, what do you think is the

problem?

113



10.

11.

12.

13.

14.

15.

16.

17.

Do you think that children in conflict with the law have full access to legal counseling
and judicial representation, psychosocial support and other supports in courts? Please
give reason for your opinion.
Are there child friendly benches which stand alone to entertain cases of children in
Courts of Hadiya zone? If yes, please explain its effectiveness and if no, how is the
cases be entertained?
What is your view on the future of child friendly benches on the following options?

1. Is it good to stand alone or;

2. Merge with adult oriented justice.
Please give reasons for your opinion and what the consequences will be on the options
in 1 and 2.
Are cases which involve adolescents up to 18 years age entertained at child friendly
benches in a manner which consider their development stage?
How do you see the selection and appointment of staff members (personnel working
with or for children involved in criminal justice? Are there rigorous background
checks of potential employees working with children? Please explain both of them.
Are there multidispilnary approach/support in courts by suitable persons who can
liaise with child maturity, like psychologists, social workers, physicians, etc in order
to enable them to freely participate?
Do courts follow a trend of taking recesses during testimony in order to adapt the
proceedings to the child’s age? Please explain it.
Do you think that there is a problem of mixing different levels of child vulnerability in
courts? Please give reason for your opinion.
What do you think are the effects of child friendly bench in protection of the basic
rights of children involved in criminal justice? For instance, on children involved as
suspect, victim and witness of crime.
How do you see the achievements of courts with regard to child friendly benches in
Hadiya zone?
What are the things that delay progress to the work of the child friendly benches?
Please explain it clearly.
What possible solutions would you suggest to improve the quality of child friendly

benches in courts to children involved in criminal justice?

I thank you once again!
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Annex-C- Guideline for interview with President of the Hadiya Zone High Court
Prepared by Democracy Petros

In Partial Fulfillment to an LLM Thesis to be submitted to the School of law, Addis Ababa

University

TOPIC: Child Friendly Benches in Courts of the SNNP Regional State: The Case of Hadiya

Zone

OBJECTIVE OF THE INTERVIEW: Is to assess the work of the child friendly benches in
courts of SNNP Regional State with specific emphasis on Hadiya Zone in line with the
fundamental principles of a child friendly justice in criminal justice system to children
involved the criminal justice as suspects, witnesses and/or victims of crime as stipulated in
the national laws and international instruments on the rights of the child. The interview aims
at looking into the workings, achievements and things that delay progress of the child friendly
benches in this regard. Thus, your kindly answer to the following questions based on personal

and/or practical experiences has a paramount importance for the quality of the study.
Confidentiality is guaranteed, so please answer questions openly and honestly.

I thank you in advance for your cooperation
General profile of interviewee

Name:

Sex:

Age:

Educational level:

Date:
Questions:

1. Are there effective child friendly benches built to accommodate children’s physical
and mental maturity in courts of SNNPR and Hadiya zone? If yes, please specity their
figure and organizational setup and if no, what do you think is the reason behind its
absence?

2. Do you think that the child friendly benches in courts equipped enough with the
courtroom furnishings, necessary material, technical and professional and other

facilities?
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10.

11.

12.

13

14.

Do you think that judge and prosecutors involved in such special benches effectively
trained on child justice issues and techniques of handling children in the justice
system?
How do you evaluate the implementation of the basic principles of child rights in
criminal justice system in the region? For example, the right to participation, best
interests of the child, right to development and non-discrimination.
Are there friendly court services accessible for children in court environment? For
instance, using child friendly language, improved access and quality legal
representation, private waiting rooms and psychosocial services?
Do you think that the existing laws, procedures and practices bring the effective
change without enacting/having comprehensive child law and pro child practices? If
yes, how? If no, what do you suggest?
How do you see the selection and appointment of staff members working with or for
children involved in criminal justice with regard to their background? Is it effective or
not?
Do you think that courts follow a trend of taking recesses during testimony in order to
adapt the proceedings to the child’s age? Please explain it.
Do you think that there is a problem of mixing different levels of child vulnerability in
courts?
Do you think that there is a multidispilnary support in courts by suitable persons who
can liaise with child maturity, like psychologists, social workers, physicians, etc in
order to enable them to participate freely?
What is your view on the future of the child-friendly benches on the following
options?
1. Is it good to stand alone or;
i1. Merge with adult oriented justice.

Give reason for your view.
Would you mention some other problem you witnessed with regard to child friendly

bench that are not mentioned above?

. What do you think are the major challenges that delay progress of child friendly

benches in criminal justice system in the region?
What would be the effect of justice system that is unresponsive to children’s needs,

physical and mental immaturity?
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15. What is your organization’s role towards solving these major challenges?
16. What possible recommendations your organization could made for promoting child
friendly benches in the region and providing it to children involved in criminal

justice?
I thank you once again!

Annex-D- Guideline for interview with Coordinator of the Child Justice Project Office

at the SNNPRS Supreme Court
Prepared by Democracy Petros

In Partial Fulfillment to an LLM Thesis to be submitted to the School of law, Addis Ababa

University

TOPIC: Child Friendly Benches in Courts of the SNNP Regional State: The Case of Hadiya

Zone

OBJECTIVE OF THE INTERVIEW: Is to assess the work of the child friendly benches in
courts of SNNP Regional State with specific emphasis on Hadiya Zone in line with the
fundamental principles of a child friendly justice in criminal justice system to children
involved the criminal justice as suspects, witnesses and/or victims of crime as stipulated in
the national laws and international instruments on the rights of the child. The interview aims
at looking into the workings, achievements and things that delay progress of the child friendly
benches in this regard. Thus, your kindly answer to the following questions based on personal

and/or practical experiences has a paramount importance for the quality of the study.
Confidentiality is guaranteed, so please answer questions openly and honestly.

I thank you in advance for your cooperation
General profile of interviewee

Name:

Sex:

Age:

Educational level:

Date:
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Questions:

10.

11.

Are there effective child friendly benches built to accommodate children’s
physical and mental maturity in courts of SNNPR and Hadiya zone? If yes, please
specify their figure and organizational setup and if no, what do you think is the
reason behind its absence?

Do you think that the child friendly benches in courts equipped enough with the
courtroom furnishings, necessary material, technical and professional and other
facilities?

Do you think that judge and prosecutors involved in such special benches
effectively trained on child justice issues and techniques of handling children in
the justice system?

How do you evaluate the implementation of the basic principles of child rights in
criminal justice system in the region? For example, the right to participation, best
interests of the child, right to development and right to non-discrimination.

Are there friendly court services accessible for children in court environment? For
instance, using child friendly language, improved access and quality legal
representation, private waiting rooms and psychosocial services?

Do you think that the existing laws, procedures and practices bring the effective
change without enacting/having comprehensive child law and pro child practices?
If yes, how? If no, what do you suggest?

How do you see the selection and appointment of staff members working with or
for children involved in criminal justice with regard to their background? Is it
effective or not?

Do you think that courts follow a trend of taking recesses during testimony in
order to adapt the proceedings to the child’s age? Please explain it.

Do you think that there is a problem of mixing different levels of child
vulnerability in courts?

Do you think that there is a multidispilnary support in courts by suitable persons
who can liaise with child maturity, like psychologists, social workers, physicians,
etc in order to enable them to participate freely?

What is your view on the future of the child-friendly benches on the following
options?

Is it good to stand alone or;
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ii.

12.

13.

14.

15.
16.

Merge with adult oriented justice.

Give reason for your view.

Would you mention some other problem you witnessed with regard to child
friendly bench that are not mentioned above?

What do you think are the major challenges that delay progress of child friendly
benches in criminal justice system in the region?

What would be the effect of justice system that is unresponsive to children’s
needs, physical and mental immaturity?

What is your office’s role towards solving these major challenges?

What possible recommendations your office could made for promoting child
friendly benches in the region and providing it to children involved in criminal

justice?

I thank you once again!
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