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ABSTRACT 

Following the judgment of Reparation for Injuries Suffered case, which acknowledged 

lOs as bearers of right and obligations in the international plane, the debate about lOs 

turned to their accountability in control of their acts. Since lCJ asserted, in the case, lOs 

degree of personality only, the conception that their sphere of activity is strictly limited to 

the provision of their founding instruments has prevailed. This restriction at times has 

been relaxed by tl1e implied powers theOlY Even here, lOs acts can, to the most, go to 

those justified by objectives and purposes they pursue. Acts of lOs, thus are required to 

be within their mandate. Control to legality and validity of 10 acts has traditionally 

managed by the insertion of the doctrinal limitations such as ,"ompltellce d' alllib"tioll, 

d01l1oillc reserve, Itltra virus etc. however, lately, institutional mechanislTI are being included 

within structures of lOs. These institutions take either political or judicial form. 

Whichever is preferred, the institution reviews acts of oilier internal bodies within the 

organization. Seen froll1 this point of view, the present siuwoon of lOs is not unifarnl. In 

some lOs, institutional control is neglected deliberately. In some others the political 

means is chosen in remaining some others, judicial review is established. This study looks 

at the review system of the African Union. Specifically control system of the union 

against acts of the political organs is investigated. It is evident that starting from the eve 

of the transformation to AU onwards, the continental organization has reorgaruzed itself 

to reach the goals it aims to achieve. The study thus discusses the review of the system 

and argues that from the perspective of the revitalized objectives of the union and 

present state o f international law, a number of important elements are dropped from 

being incorporated though the existence of the sys tem by itself is very radical to the 

(OlAU. 
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CHAPTER ONE 

REVIEW OF ACTS OF INTERNATIONAL POLITICAL 

ORGANS: THE AFRICAN UNION APPROACH 

1.1 Background of the Problem 

Since the last century, international organizations have become the most important devices 

in regulating intersta te relations. In many respects, they have helped to mitigate the defects 

of traditional international law and relations. Mainly, they have facilitated cooperation among 

states and advocated respect and adherence to values of the international community. 

Considerable time has passed for organizations in international relations to attain the present 

form. Post war international relations have benefited a lot from the rise of lOs. JtlS mgeJlS and 

elga onllles obligations are ftuits o f the age of lO s. The turn to so ft laws is also highly related 

to lOs. The proliferation of lOs also increased the number of multilateral treaties. All these 

developments re-structured international relations and developed international law. 

As a result, lOs as mechanisms have been repeatedly resorted to in various fields of inter­

state relations. I\ great number of lOs, with universal membership, have been created by 

states. This is because international relations are now conducted more on a multilateral basis 

than in the past. Regionally as well , lOs operate in a huge extent. Two opposing schools of 

thought exist regarding regional organizations. Both schools uphold regionalism, they differ 

on the duration of the role of these regional organizations. One of the two insists on the 

permanent replacement of universal schemes by regional organizations. The o ther, in 

contrast, recognizes regionalism as a preli.minary stage or foretunner to a more effective 

worldwide organization in a more propitious political future. The current trend however 

appears to accommodate, and even integrate, regionalism with universalism. This is the 

typical situation in relation to peace and security oriented arrangements. The peculiar feature 

of this field is that a legal framework integrating the regional and universal organizations 

dealing with the matter is formulated. In general, lOs have become the promising, if not the 

particular, preference of states to solve common problems they face. 
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Africa established the first regional organization of its own, namely the Organization of 

African Unity(OAU), in the second half of the last century. A frican States organized 

themselves, fo llowing their independence, to tackle common problems they were challenged 

by. The organization has been structured in a way to achieve its objectives. But, it was 

realized by member states o f the Organizationthat their defective continental body could not 

and should not represent them in d1e New TvIillennium. Thus, they replaced it by d1e African 

Union 2002. In this effort, an attemptis made not to make the AU a mere omission of the 

'0' from the OA U. Though the latter organization is presented as a continuation of the 

OAU, significant modifications have been introduced to it. Its objectives are widened and 

deepened. It is made to be based upon updated and crucial principles to the present Africa. 

The Union has en larged its organs and assigned powers of important nature. These in ternal 

institutions o f the Union have been charged with their own mandate in the direction to 

achieve the overall purposes and objectives of the Union. 

The principal and important organs of the Union, and of course of other lOs, are political 

organs. The membership may comprise all Member States as in d1e case of the AU and UN 

General Assemblies or limited number of states as in All PSC: and UN Sc. The political 

organs of the AU have been granted decisive powers. In fact, d1ey are the most powerful 

internal bodies of the Union. So exercise of their powers is a delicate matter to member 

states of the Union. 

1.2 Statement of the Problem 

Although states themselves create lOs, they repeatedly get into conflict with their own off 

springs.IOs also sometimes affect d1e interest of third parties in their functioning. H ence, 

the problem of accountability of lOs has more than one dinlension: towards d1eir members, 

other organs, their staff and d1ird parties. The topic has been the latest issue , in relation to 

lOs, taking the breath of academics and legal practitioners. The fall of the UN safe area of 

Srebrenica, d1e child mortality rate increase in Iraq during the economic sanction, and the 

use of depleted uranium in Kosovo by NATO has exacerbated the importance of studies on 

the matter. The facto r that makes their accountabili ty more difficult is their immunity from 
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the jurisdiction of domestic courts. Doctrine based mechanisms and internal institutional 

approaches have, thus, been adopted to ensure such accountability. And the controlling 

arrangement has varied with the increase of the number of international organizations. Some 

organizations have kept silent on any such mechanism particularly relating to control of their 

political organs. Some others establish a judicial body to inspect legality of the organization. 

In others, quasi-judicial organs are envisaged. 

Like any other lOs, therefore, issues of legality of an act of the African Union or one of its 

organs may be contested. This would be primatily claim ed by the member sta tes. TI,e same 

may be claimed by one organ over the act of another. Third parties as well may be affected 

by a decision of an organ o f the Union and thus demand remedy. In addition to d,e insertion 

of some principles addressing d,e matter, institutional mechanisms have been envisaged in 

the Constitutive Act. Exploring this system of review in the Union will be the focus of this 

study. The main questions to be dealt widl include 

\X/hy do TOs requiTe control mechanisms? 

\Xlhat type of review mechanisms, and control mechanisms in general , exist in the international 

plane? 

\'\1hich of such mechtllusms have been incorporated in the AU system? 

To what extent has this system been shaped by contemporary developments in international law? 

1.3 Objectives of the Study 

With this context in mind, it will be attempted to conduct a comprehensive study. The 

doctrinal approach of assuring legality will not be addressed here. Rather,the paper will ai.mto 

examine the institutional mechanisms of the African Union. The nature of d,e body with 

controlling mandate will be assessed. As an institution created at the beginning of the new 

millennium, the extent to which the system incorporates new developments of present 

in ternational law will be assessed. The specific nature of the African Union will be the 

guiding factor of determining the effectiveness and efficiency of d,e AU review System. 
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As an associated issue to the subject matter of the study, the approach of the OAU in this 

regard will be described and addressed briefl y. Inciden tally, the present practice of the 

system of the Union will be part of the study. 

1.4 Research Methods 

In this work effort will be exerted to attain the objectives specified fi.l11y. In the direction of 

this, the study will focus on the discussion of the legal framework articulated. Accordingly, 

documentary analysis will be the basic means employed. The study will utilize primary 

sollrces. The Constitutive Act of the r\ frican Union, the protocol of the Court o f Justice and 

Human Rights, and various protocols adopted by the Union and relevant Rules of Procedure 

of organs of til e Union will be inspected. In addition to the primary sources, other 

publications relating to tile matter will be consul ted. Through out the discussion issues raised 

will be examined critically. Therefore, all the relevant matters are hoped to be addressed. 

Moreover, the study will be colored with some comparative experiences o f other lOs. This is 

justified by two reasons . Firstiy, as indicated in tile objectives, tile evaluation of the update of 

the system will be highlighted and this dcmands ti,e knowledge of present feature o f the 

matter in other institutions. Secondly, as it is commanded to ti,e drafting body, on the eve of 

the drafting of ti,e Cons titutive Act of the AU, the new organization has been established 

with an eclectic approach particularly of the experience o f the European Union. This again 

makes a comparative analysis indispensable to the study. Therefore, comparative study is 

conducted when deemed nece~sary. 

1.5 Significance of the Study 

In its findings, ti,e study will locate the exact type o f review mechanism s that have been 

preferred by the Union. NO[ being limited to tilis, tile relevance o f the mechanisms in the 

present contex t of Africa will be pointed out. An attempt will also be made to determine tile 

scope of the review system from the perspective o f various factors. Particularly, from ti,e 

aspect of political and economic integration of the Union to the achievement of which is it is 
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set up as displayed in the Constitutive Act of the African Union and other relevant 

documents. 

The extent of protection of rights and interests of major actors of within the Union and 

international law generally will be investigated. As this will also show the current state of 

international law in the region, a related obse1vation will be made that may depict the 

changes in the conception of the doctrine of state sovereignty in Africa; if there are any. 

1\nother sigilificance of the study is its address of the interaction of politics and law wid,in 

with in the organization. 1\s political organs of the A U have been granted crucial powers, 

their exercise and implementation is expected to raise some issues. H ence, the grounds of 

review of these political organs will be looked at closely. This would have d,e effect of 

indicating the dominating factor in d,e Union: rule of law or politics. 

Consequences of such reviewed acts assume important positions in the review system. In 

this study, generally d,e feature of international law with this particular point has been 

explored. And the African Union position in relation to this has been indicated. In doing so, 

the research will describe the state of the system as it exists . The study is, in this regard, the 

first of its kind as far as d,e knowledge of the present author is concerned. 

In d,e recommendation part of the study, possible resolutive measures will be suggested. In 

some instances, only interpretational approaches and better understanding of d,e matter 

have been recommended. In others, and when it is the way out, legislative, both amending 

and promulgatory, solutions have been recommended. Organs of the Union, member states 

and od,er interested bodies mal' utilize d,ese solutions to counter the problems when they 

face. Above all, however, it will open d,e floor for further examination of d,e issue. 

1.6 Limitations of the Study 

This study faces some constraints. The first is the fact that the Court of Justice and Buman 

Righ ts have not become operational. The discussion is d1US limited to analyze d,e legal 

framework. This has led the study to be exclusive of the practical aspects of the system apart 

from the specified set up in the Protocol o f the African Court of Justice and I-hunan Rights. 
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The reader, therefore, should note that the problems that may arise in practice are not dealt 

with in the present research albeit those attempted to be included with mere speculation. 

Furthermore, there is the lack of important research materials and resources particularly 

those in the possession of the organization only such as full or portions of deliberations 

conducted on important legal instruments such as the Constitutive Act and protocol of the 

Court. The Union does not provide information on important progresses in the Union and 

does not consistently update its website. The present author shares the observation of Max 

du Plessis who stated, in his Article entitled '''A Court not Fowld?'" 

'Tbe A U website is even leu helpful when it ~VIlJeS to SOIll1."l"l1g IIp-to-date JizjorlJJatioIJ fol1t7!millg the Afiicall 

COllli of i"slit7! and I-/uman Rights. The 'an:bives' ollbf go bafk (I jew mONths and illValiabbr, when ol1e dit'ks 

011 the iWIl /0 read jill1her 011 lhe dedsiofls of Ihe AU AssemblY of Heads if States and Governments ill respect 

/0 the pIVposed merged / Jfiia'll1 COlll1, Ollt! is illJormcd thaI 'the page CaI1I1O/ be jound. JJ 

1.7 Organization of the Study 

With tllis background, tl,e study follows a patll classified into tluee chapters. In tl,e first 

chapter, general introductory but relevant concepts of lOS will be examined. }\t the 

beginning, the status of l Os in the in ternational plane will be discussed Witll the aim of 

positioning tl, e African Union In the same. Besides, activities of lOs, as actors 111 

in ternational law, are described. The scope, extent and limits of the actions of lOs are 

determined. The principal limitation of acts of lOs, i.e. the principle of Ultra vires, and its 

consequences are illustrated in dep th. The purpose of the discussions in chapter one is 

justified by the importance of elaboration of issues that are presupposed to be known for 

any review sys tem study. 

In the second chapter, focu sing on and particularizing the issue, the review system of lOs 

will be analyzed. Explaining the two broad classifications of review systems, as part of 

overall dispute settlement system o f lOs, critical evaluation of the two approaches will be 

conductecl from tl,e perspective of different factors. Following that, authoritative 

in terpretation of lOs from its aspect of review will be clarified. After identifying tl,e 

theoretical dimensions o f review sys tems, in the second part of the chapter, illumination of 
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the experi ence of lOs, to wit UN and EU, in regard to the matter, will be done in a manner 

permeating the reader to compare and assess the review system of the AU. 

In the last chapter of the study, the discussion will be brought directly to the African Union. 

The chapter will start with a concise inspection of the structure of the Union. Accordingly, 

all organs of the Union will be examined with the aim of characterizing which organs are 

categorized as policy or political organs, administrative organs or judicial organs. This is 

needed as the study deals with the interrelationship of organs of the Union. After that, the 

review system o f the Union is will be discussed in detail. First, the authoritative 

interpretation system will be seen. f\nd then, the power of the court as a review body of tl1e 

Union will be studied. 

The research will fini sh accomplishing its objectives by briefly summarizing me major points 

of the study and problems identi fied. The stud y will be finalized by forwarding conclusions 

and recommendations relating to the research questions investigated. 
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CHAPTER TWO 

INTRODUCTIONTOBASIC COMMON ISSUES OF 

INTERNATIONAL ORGANIZATIONS 

2.1 International Organizations In The International Setting 

With the transition of interstate relation to cooperation from its earlier coexistence feature, 

the role and number of international organizations evinced significant changes. This IS a 

result of their involvement in numerous aspects of international relations. As one 

commentator describes 

" it is dec/I" tbtlt inlema/jollai organizaliolls have wlJle to be so t'OIJ/lJlOII a featllre of iulema/jollal life and 

Clt't'Cpled, as a response to the needs of in/ematiollal illlen:olfrse rather thall as a flllfilment of a philosophit"tll or 

ideologiml desire 10 achieve JIIorid gouemmCllt. . Clear!y illleJrlepClldeJU7! is i11t71!{fsillg/y being at-knowledged aJld 

Cla:epled as a prattica! reali(yJ which reqllired all oJJ,tlJli::(f'lioJlal S/l7Itilfre ill i,,/emaliolla/ relations. "I 

Hence, l Os are one of the crucial means o f coordination in tackling problems faced by the 

international cotnnl uniry. 

As a political approach to international legal problems, international organizations are 

directed to the attainment of goals set by its own members. O rgans endowed with political 

discretion are, thus, always features of such organizations. In the words of Professor 

Amerasinghe: 

" J II prifUiple, international organization has at least ol/e orgal1, namelY the plenary assemblY, ill which a/I 

members Ivithollt exception have representation so that thry call be kept illformed of developments ill and exercise 

of powers alld fOlllnlmle to giving lVlltent ill a more detailed fashioll to the goals of the orgallizalioJl, possibb' 

illterm! of iii ollm illlerests mil/pared with those of other member.i . . . "2 

However, political organs are no t the only composing element of the overall organization. 

'D.W Bowett, The Law of International Instinltions, (4th cd.) (1982), p. 1 
2C.J-I. Amerasing he, Principles of the Institutional Law of International Law of Organizations (2nd ed., 2005), 
1'1'.1 32 
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In a considerable number o f organizations, political organs or non-judicial& quasi-judicial or 

judicial organs are included in the structure. T he GA, the SC and the ICJ of the UN system 

can be cited as an instance of such composition. This composition helps for the effective 

operation of the organization. It also, in some cases, establishes a check of one organ on 

another. T his interrelation IS central the theme o f the present study. However, for the 

accomplishment of this, an overview of general issues regarding interna tional organization s 

will follow below. 

2.2 International Organization as International Legal Person 

T he conception of states as the only entities under international law with legal effect has 

been eroded beginning from the second half of the twentieth centLlly . The traditional sphere 

of international relation could not maintain a states' only approach to international legal 

personality. This perception of states as the single in ternational person was accurately 

expressed by Oppenheim in the following words: "Since the law of nations is based on the 

common consent of states, and nOt of individual human beings, states solely and exclusively 

are subjects of international law."'During the prevalence of thi s attitude legal person under 

in ternational law used to be described in terms of states. Other actors in international 

relations 'were not considered as subjects, o r at best, were analysed in state-centric terms: as 

gatherings of sta tes, or as derogations from statehood (servitude for e.g.) or as essentially 

unclassified experiments.'4 This, however, was penetrated mto by Individualssand 

' Lassa Oppenheim, International Law: i\ Treatise, I (4'" cd. , 1928) 1'1'.133·134. 
, Jan KJabbers, Introduction to International Institutional law (2002), p.42. 
5 Traditionally, internatio nal law and the individual were linked via the state f1vailing the device of nationality 
(Malcom Shaw, International law (Slh ed., 2003)) . Deviations from tIlls conception were viewed later. In the 
treaty of 1907. establishing Ccnwl. I American Court o f Justice, individuals were provided with rights to bring 
cases direccly before the court (Ibid., p.233),The 191 9 Treaty of Versailles had also allowed individuals to 

bring claims of compensation against Germany di.rectly. (Ibid) The PCI] had similarly reaffirmed tl1is capacity 
of individuals in the Danzing Railway Officials case (Ibid). Following tlus newly developed u'end, va rious 
Uluversal and regional internatio nal hUl11an right instruments incorporated provisions entitling individuals {Q 

have direct access to internatio nal courts and tribunals. (Ibid.) As far as obliga tions are concerned, a number 
of in ternational crimes, the cOlTurussion o f which led to liabili ty o f the individuals, were created before the 
UIn1 o f the 20 th Century. These crimes include piracy jllre genlill'" war crimes, injmies to submarine cables, 
postal o ffenses and others (Bantckas B. and N{l sh '1'. , Intern{lcional Criminal L{I\V (2nd ed. , 2002) p. 45); see 
also Sh{l\V, (lbove n 5, p.232). M{l n}, believe, however, individual criminal respons ibili ty is established in the 
Charter of the UviT and subsequent judgments it gave. In tl1e same dec{lde, intcrn{lcional conventions 
specified tlle responsibili ty of individuals. \V'ith the establishment the ad hot' tribunals, the jurisprudence o f tlle 
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In ternational organizations6 in the latter phase of international law and international 

relations: law o f cooperation. Sovereign states, though kept their predominance, could not 

uphold the fact of their singlehood in ternational personality. Other entities, then, began to 

act in a manner that lega l effect would be attached to their activities in international law. 

Various scholars, at present, argue that legal personality has become the feature of not only 

international organizations and individuals but also that of multinational entities or 

corporations7 Accordingly, it is propounded, such entities, as international legal person, have 

the ab ility to acquire rights and assume obligations including enforcement of rights through 

bringing in ternational clairns8 In fact, it is fundamental in the contemporary international 

relations, to acknowledge the participation o f a number of en tities in the in ternational arena. 

Therefore, propositions that transcend acts of such entities as devoid of legal effect would 

be ignorant of the reali ty and futile. This, in particular holds true for international 

organizations.9 

concept developed. Finally, a permanent court of international nature that deals with. among others individual 
crilru nal responsibili ty was crea ted evincing the stanis of dlC individual as a subject of internatio nal law. Cf: 
Alexa nder Orakhclashvil , The Posicion of the lndividual in International Law, 31 Cal \YJ. Ind. L. J 241 (2000-
2001). Pl'. 241 -276 (analyzing the above areas of contact between the individual and international Jaw as 
insufficient [0 provide for individuals as legal person in internacionallaw.) 
6 International conferences were d1C dominant mode o f diplomacy in (he period foHowing the 1648 
\'{/estaphilia n peace. Among such, the congress o f Vien na (1815) and the peace conferences o f The Hague 
(1899-1 907) are the popularly known. (See Amerasinghe, above n 2, 1'1'.1 -7; Shaw, above n 5, p. 162 and 
Klabbers, above n 4, p. 171). In the 19th cenuu)', other mechanisms such as associations and conunissions 
were employed, for instance, in the case of the Rhine Conunission (1815) and the European Commission for 
Danube in 1956. \\lithin the same cenulry, the \'{/orld Anti-Slavery Convention, the ICRC and the 
International Law Conunissio n, no n- govemmenta l associations were founded by the camest effort of private 
citizens. \Xlith the turn of the 20!l1 century, a breakthrough organization the League of Nations was 
established. This, in nlIn, was substiulted in 1945 by the United N ations whose international personality was 
declared in 1949. 
7 Robin F. Hansen, The Tntcmauonal Legal Personali ty of Multinational Enterprises: Treaty Custom and the 
Governance Gap, 10 G lobal Jurists 1 (2010),1'1'.1-129 (a rguing MNES have state granted international legal 
personali ty); OECD Guidelines fo r Multinational Enterprise as quoted in Shaw, p. 224 (describing 
international practice dealing with such corporations); CJ: Jose E. Alvarez, Are corporations subjects of 
International law , 9 Santa ClaraJ . Int'l L. 1(2011) 
8 Reparations for Inj uries Suffered in the Services of the United Nations, Advisory opinion, 1949, Ie] Rep, 
1'174. 
\I Browllie had indicated the number of la s in 1990 around 170. After four years, Peter Bekker counted 350 
la s. Aftcr similar periodic interval between the above two estimates, their number was cla imed to be 7000. 
(Khbbers, above n 4, p.l (notes)). Accord ing to Amerasinghe, however, their numbers range between 500 
and 700 with 3:1 proportion to states. (A merasinghe, above n 2, p. 6 (notes) . 
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2.2.1 Approaches To International Personality ofInternational Organization 

As indicated by Professor Shaw, all cooperation between or among states d1at end up with 

the establishment of some kind of arrangements should not be taken as if they are bestowed 

with legal personalitylOSome of such engagements are not persons in d1e eyes of 

international law. T heir international status varies from one to another case. This, in turn has 

resulted in more than one theory of international personality of international organization 

which will be discussed in d1C following sections. 

1. Will The01Y 

Pursuant to d1e proponents of d1is d1e01Y, international organizations operate in the 

international arena only when states explicidy empower them, in their founding treaties, with 

legal personality of international nature."States which sign the constitutive treaty determine 

whether organizations they establish should have legal personality distinct from themselves. 

Transcending d1e assertion of state~granted personality, the the01Y upholds positivism of 

international law. This proposition is best described in d1e following excerp t: 

"GenerafIJi, il1tematiolla/ law is thought to he based 011 the freelY expressed amsen! of states, and ther~rore, the 

same shollid applY to tbe creatioll of inlematiollai organiza/iolIJ. 11 is dr.-jJim!1 to go agaimt states' wishes il1 

internatiollal law, so when states have dear intentiolls wna:millg the legal perJollali(y of international 

OIJ!,cmizaliolls thf!)' have cstabiiJ"herl, then those intentiolls must be res petted. "12 

Accordingly, personality of international organizations needs to be specified by contracting 

states expressly. This approach has been employed in the constitutive documents of the 

to Shaw, above n S, p.ll87; See also Jan Klabbers, Institutional Ambivalence by Design: Soft Organization in 
International law, 70 Nordic ]IL 403, p. 405(He describes that inter-cooperation has increasingly been 
organized through mechanisms that were deliberately kept at that fringes of international law or even outside 
it altoged1er. He cites the OSCE based on the non-binding Final Act of Helsinki, the Arctic Council based on 
non-binding instrument as examples). 
llEsaPassivirta, The European Union: From an Aggregate of states to a Legal person?2Hofstra L. 
&Pol'ySYl11p. 371, pA. 
12Klabbers, above n 4, p. 42. 
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International Seabed Authority, the International Olive Oil Council, the Western Indian 

Ocean Tuna Organ ization and more recently the International Criminal Court. 13 

However, a number of treaties of international organizations tl1at donot expressly endow 

international personality also exist rendering the will theory insignificant. 14 The influence o f 

this doctrine has also diminished lately due to the collapse of communism.15Another 

problem of the theory lies on the situation where international organization that has secured 

its personality has been isolated by other subjects of in ternational law from transaction i.e. 

no international person is "willing to enter into any engagements with it." In such instances, 

the will theory doesn'tgive any redress rendering Its concept of personality 

empty.1 GAdditionally, general international law is deviating from the will and interest o f 

individual states' towards the realization of community interests which undermines the 

relevance of will of states in international law generally and as a basis if in ternational 

organizations personality as well. 17 

II. Objective Theory 

In contrast to will theory, the tlleme of this theoty lies on the intention of tll e member 

states1"This intention is not expected to necessarily be ctystallized into words. Consequently, 

even if states do not bestow express legal personality on an international organization, it can 

be deduced from the powers given to tllem. As per the analysis of Dr.Passivirta, the 

13 Un.ited Nations Convention on the Law of the Sea (UNCLOS), done at Mantego Bay, 10 December 1982 
entered into force 16 November 1994, Art. 176 (The Authority shall have international legal personality and 
such legal capacity as may be necessary for the exercise of its functions and the fulfIlment of irs purpose; 
International Agreement on Olive Oil and Table Olives, done at Geneva, 29 April 2005, Art. 5(1) (The 
International Olive Council shall have international legal personality .. .. ); Convention o n the \X/estcrn Indian 
Ocean Tuna Organization, done at IV!ahe, Seychelles, 19 June 1991, Art. 8(1) (The organization shall have 
international legal personality and such legal capacity as way be necessary for the exercise of its functions & 
the fulfilment o f its purpose ... ); UN General Assembly, Rome Statute o f the International Criminal Court 
Oast amended 2010), 17 July 1998. II [t.4 (The court shall have internarionallegal Personality.) 
I~ Passivirta , above n 11 , p. 4. 
J5 Ibid. 
16 I<Jabbcrs, above n 4, p.54 
I7KarstcnN ow[Qt, New Approaches to the International Legal Personality of rvfultinational Corporations 
towards a Rebuttable Presumption of Normative Responsibilities, ESIL Research Forum on International 
Law: Contempo rary Issues, Graduate Institlne of International Snlclies(HEI), Geneva, Thursday 26~ Sanlrday 
28 Mal' 2005, Workshop No 7, 1'.8 
III Shaw, above n 5, p. 1189. 
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objective theory suggests " If an organization operates in a sufficiently autonomous manner, 

it may possess legal personality ipso facto in addition to that conferred by constitute 

elements."!'IJ'herefore, on the basis of objectively viewed criteria international law 

determines the personality of international organizations. Professor I(labber has clearly 

expounded what Seyersted, the fIrst exponen t of tlle doctrine, meant: 

"AG"wrdillg 10 S '[)'crs/ed, tbe legal perJoJla/iry if internatiollal 01:gclIlizalioll follows the same p(lttem as thaI of 

states: as SOOIl as all cnliD' ex isls as a mattel; i. c. meets tbe reqlliremellts Ibat illtcl7latiollallaw at/aches /0 its 

establishmeJ1t, the enli(} pOJJC.fSCS internatiollal legal persona/iry. ro,. states, this jollol1)1 from the acqllisition of 
'Jlalehood:' Jor organiZtlliollJ, Iben, il jililows j iwl1 (l(quisi/ioJl ql 'Or;ganizalionhood. JIll/pO/tautlY, Ihm 

tbe will of lhe jounder.) docJ'H" decide Otl pcrJ'oJlali(y OJ a icparate malll1l: "20 

E lsewhere, Seyersted himself states "Tnterna tional organizations, like states, come into being 

on the basis of general international law when certain criteria exist, and these necessary 

criteria do not include a convention."2! 

Personality of international organizations will, thus, be an automatic feature once the entity 

attains 'Organization hood' . This level will be inferred the possession o f certain attributes by 

the body itself.2' Although what these attribute, illclude are not settled, one view contends 

that the creation of internal organs to discharge the functions on their own is among the 

criteria. 23 

Nevertheless, likewise the contract theory, the objective theory is considered defective. The 

major criticis m is directed towards the theory's disregard of the will of states. If an 

international organization will always be clothed Witll personality, even when states intend to 

establish an organization devoid of legal personality, it would go against the interest of tlle 

19 Passivura , above n 11, p. 4. 
20 Klabbers, above n 4, p. 55 . 
21 F. Seyerstecl, International Personality of International organization. Do Their Capacities really depend 
upon Their Constitutions? (1964) 4lJIL 53 as quoted in Phillipe Gautier, The Reparations for Injuries Case 
Revisited: T he Personality of European Union in Max Pla nck Year Book of United Nations Law (2000), 
1'.335. 
22 Rosalyn Higgins, Problems and Process: International Law & How W/ e Use It as quoted in Simon 
Chesterman, Does Asian Exist? The Association of South East Asian Nations as an International Legal 
Person 12 SYIL 1332008, p. 203 
23Gaucier, above n 21 , p.355 (describing the main criteria o f organizationhood, as purported by Seyesrered 
himself, is possession of distinct will.) 
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founding states. This overruling characteristic [of the the01Y] in turn, would elevate the 

theory to ;itS cogells24 

III. Presumptive Personality 

Included among the approaches to in ternational personali ty is one what l<labbers calls 

'presumptive personality'. f \ S envisaged in this approach, acts of international personality 

lead to the presumption o f those organizations personhoods;25thus, a source of international 

personali ty. He asserts that a support for this pragmatic approach can be found in the famous 

ICJ Advisory opinion: Reparations for Injuries Suffered Case. He summarizes his reasoning 

as follows: 

'711 an l!ficn quo/cd paHOgc, tbe COllrt held thaI JifD' slales represeJltil1g the vast majOliry of the members of lhe 

in/emotional tYJIJIIJllflli(y, had the power in tY)JIjormi(y Ivilh intematioJlal law, to blillg illto being an en!iry 

pOJScuillg objective international penolla/iry retvgllized f?y them a/aile, together with raPC/dry to bfillg daim. The 

JlllpJisillg element ill this passage is thaI the t'OJfl1 left it ullspedfied whether those Jif!Y slates had adllalfy /lsed 

their power to 'Teale an elllio' with ill/emotional/egal personali!). The tVlIIt merelY prcSlfJJJed this 1o be the case, 

alld as 110 olle bothered 10 rebllt /he preiflmptioll, it JUrvived. 'W 

The implication of his arglUllent is that preceding acknowledgement of personali ty o f 

international organization is no t material. From their mere operation one may deem 

personality of such organizations. 

Anodler scholar forwards sinlilar opinion, though in his case international organizations are 

established subjects of in ternational law and adopts the approach to odler entities 

participating in the international plane. But, his arglllnent relates to international personality 

and hence relevant for the discussion at hand as it clearly portrays the concept of 

'presumption personality.' 

According to this researcher, it is not in the interest of international community to exclude 

'in fluential actors' from the ambit o f in ternational law26 Only those actors that cannot be 

2-1 l<labbers, above n 4, p. 55. 
25 Ibid. 
26 Nowrot, above n 17, pp. 7-13 
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considered in fluential-due to their limited participation in the interactions o f international 

arena-will no t be beneficiaries o f the presumption. Rather, they need to have an express 

grant of international personality.27 

It should also be noted that those 'influential actors' will be accorded a rebuttable 

presumption. When it is demonstrated that a contrary normative expression "Or at least a 

sufficient uniform practice" of international community exist, the presumption can be 

refuted 2~ 

IV. Implied Powers T heory 

The dominating and widely endorsed 29 basis of international personality is the implied power 

theory. Exponents o f this school o f thought argue that personality of in ternational 

organizations is derived from specific powers and functions, which cannot be exercised 

without a corresponding in ternational status, endowed to them .30Personality is, thus, 

indirectly inferred, in this case, from the bestowed powers and functions. Due to this, it is 

also known as functional theory.3l In the Reparation for injuries suffered advisory opinion, 

the ICJ op ined " .. . by en trusting certain functions to it, with the attendant duties and 

responsibilities, [member states) have clothed it [the UN) with the competence required to 

enable those functions to be effectivel)r discharged. "32 

In the analysis of Pro fessor Alvarez, quoted below, the court has touched upon three distinct 

but correla ted points of in ference from which UN personality was implied: 

(1) l\TCl'eSsi(y (sillce it was necessary to permit the organization to achieve the expressed goals illdit'tlted in the 

Chart,,) 

(2) lVtembers intent (sillce thry had dedded 10 "reate Oil independent ellti!) and lIot merelY a means 10 

harlJlonii,! the (Ie/foIlS of separate slales) tllld 

27 Ibid. 

" Ibid., 1'.14 
29 Passivirta, above n 11, p. 5; Niels M. Btokker and I-Jem"}' G. Schermers, International InstiUl cional Law: 
Unity with Diversity (3'" cd., 1995), 1'.979 
JU Passivirta, ibid.;Blokker and Scher11lcrs, ibid. 
J1 Jose E. Alvarez, International Organization as Law- Makers (2006) p. 93 
32 Reparations for Injuries Case, (1949] ICJ Rep., p. 179 
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(3) The pradice 0/ the organiifltioll (siltt'C it had concluded treaties with slates). II)) 

Transpired by this case is the fact that overall examination o f aspects o f lOs activity hints as 

to their status. International organizations have, thus, become entitled, by vir tue of tl1is 

functional theory, to rights, plainly with tl1 eir correlative duties, on the international plane. 

This school of thought adopts a fl exible view of in ternational personality with expansive and 

equally limiting potential.34 

Nevertheless, this observably influential ilieory is no t immune from critics. For some 

scholars its defect begins wi tl1 its failure to clarify the yardstick, as well as organ s that 

determine functional necessity.3s Its bias to the 'goodness' of in ternational organization is 

anotl1er pitfall . Its assumption of lOs as "a good thing" is not representative of the reality, to 

some critics. 36 

2.2.2 Preliminary Conclusion on lOs Personality 

As it has been discussed above, personality of lOs has been accepted in an almost 

consensual manner. But the grounds of recognition has diverged scholars. This has primarily 

resulted from le]'s advisory opinion itself. Most o r the t.heories t.race dleir origin in the case. 

Admittedly, in one way or another, tl1e court has touched upon elements of more tlnn two 

theories. Observing this, Professor Alva rez states: 

'rJemllJ'c oj Ihis mix of orglln/mls, the fOlfrt didn ', dal!fl whelher the legal s/alllS of UN aim! befCJJlse i/J' 

members reallY iJltended the resff/t, beall/sf! slfch in/enl ''auld be implied or bemuse of the aulolllatic opera/ion of 

general in/ernellional law whenever slIch iwlillftiOIlJ are C1'I!aled. lf7bile the courl 's relial1ce 011 'intendment' 

JlfggestJ the first ratiollalc, its mlle/llsioll }vith respet110 llo/l-tJ/(JmberJ needs 10 refogllii! the oijCdivc persol1ali()1 of 

tbe ol;gaJlizatioJl slIggested tbe seamd or tbe third. "J7 

Therefore, tl1is failure of the court and the subsequent dearth o f ilie jurisptudence, to clearly 

articula te the factors that indica te interna tional personality, have led some autllOrs to 

.n Alvarez, :tbove 11 31, p.134 
l4 Ibid., p.135 
,; Klabbers, above n 4, p.38 

" Ibid., 1'.37 
37 Alv:trez, :tbove n 31, p.133 
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stipulate basic requirements. Pursuan t to Professor Amerasinghe, the following should be 

fulfilled: 

(i) An association of states or international organization or both(a) With lawful objects 

and(b) With one or more organs which are not subject to the authority of any other 

organized communities than , if at all, the participants in those organs acting jointly; 

(ii) The existence of a distinction between the organization and its members in respect 

of legal rights, duties, power and liabilities etc. (in the Hohfeldian sense) on ti,e 

international plane it being cleat: that the organization was 'intended' to have such 

rights, duties, power and liabilities. 38 

In ti,e opinion of ti,e renowned international law Professor Ian Brownlie, ti,e following 

must be present 

(i) A permanent association o f states, widl lawful objects equipped with organs. 

(ii) A distinction in terms of legal powers and purposes, between the organization and 

its members 

(iii) The existence of legal powers exercisable on the international plane and not solely 

within the national systems of one more states. W 

Sloman son, likewise, outlines the following prerequisites: 

(i) A permanent association of state members with established objectives and 

adn1inistrative organs 

(ii) Possession of some power that is distinct from the sovereign power of its member 

states and 

(iii) Power exercisable on an international level rather tI,an solely within national systems 

of its members40 

38 Ameras inghe, above n 2, p. 32 
39 Jan Brownlie, Principles of Public International Law (6 1h ed., 2003). p.649 
.w \X/illiam R Sloman son Fundamental Perspective in International Law(4!11 ed., 2003). p. 163 as quoted in 
Reluct!. David, The European Union and Its Legal Personality 1993-2010 avruhble on 
http: //ssrn.com/ absrract=1566492 
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The latter commentators deal with the membership and commonality objectives aspects of 

lOs ahllOst identically whereas the former one includes lOs to membership not confining it 

to states. This is a recently observed practice. The suggestion of the first author on ti,e otl,er 

hand, condenses some elements togetller. 

For ti,e pLl1lJose of tI,is study, thus, and the requirements are: 

(i) Establishment of a permanent association of states or lOs or both, for the 

attainment of lawful objects, with administrative organs. 

(il) A distinction in terms of legal powers and purposes between the organization 

and its members 

(iii) Existence of powers which would enable ti,e organization to act III ti,e 

international plane. 

Anotller important point wortll mentlomng here is the consequence of international 

personality. It should be duly noted that those organizations fulfilling the above 

requirements are not to be considered as states" for all legal persons in ti,e international 

lega l system are not the same. This means: even if their personality is acknowledged, lOs are 

not to be equated with states- th e original subjects of international law. The bare effect of 

lOs personality would be, tI,en, entitlement to enjoy rights and assume obligations under 

international law. Therefore, no equivalence should be assumed. Let alone with states, lOs 

themselves do not acquire identical entitlements. This will depend on the competence of 

each organization which will be dealt with the coming sections. 

Moreover, one needs to distinguish between international personality and personality at non­

international level. The attainment of international personality would not inlply lOs national 

legal capacity. The latter will be addressed in otl, er ways . In some cases, constituent 

instruments o f lOs explicitly stipulate the national juridic status of tl, e organization they 

41 r\mcrasinghc, above n 2, p. 92 (Summa ri zes the court's vicw, in the Reparations for Injuries case, as not 
suggesting that lOs enjoying legal personality are not SUPCf- states, states or consider the same rights duties, 
capacities etc as states.) 
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create4 2 In such instances, member states would be bound to recognize the organization . 

States which are not party to the lOs may, in some cases, even be bound43 In others, the 

personality will be governed by the respective laws o f national jurisdiction. 44UK is the 

prominent example following this way. In UK, parliamentaty action declaring the accord of 

personality to the concerned 10 is necessary.45 

2.3 African Union's International Standing 

The African Union is established to attain important objectives common to the states of 

,Africa and their people. The membership is open to states of d,e African continent only.46 In 

reaching the objectives enshrined in d,e Constitutive Act, none of which appear to be 

contrary to international law, d,e pri.nciples sets forth dlere-in must be accorded 4 7 11,ese 

principles guide the Union in its interaction with its members and external parties. The 

principle depicts the rule of the Union towards d,e achievement of me Union 's objective. 

The union is also endowed with various organs, which have d,eir own mandates. 48 These 

organs are internal bodies of the Union and belong to the organization and 'not to the 

member states' ."" They function in accordance with the principles and rules of d,C Union. 

No doub t exists as to d,e fact that the enumerated competences of the Union include dlOse 

powers exercisable at the i.nternational plan eso The overall observation o f the Union 

structure indicates dlat d,e Union undoubtedly has international legal personalitys l 

" Id., 1'040 (citing Art.IX (2) and VII (2) of FAO Constitution, Art.45 of the EBRD Agreement; Art VII (2) 
of d,e IDA Articles o f r\greement; Art VI (2) of the IFC Articles o f Agreement, Art IX (2) o f the AFDB 
f\greement and ArtA8 (1) of the COB 
HAmerasinghe. above n 9, p. 71 (explaining Switzerland's admission of UN legal personality due to the sole 
reason of agreement regarding its headquarters, even if it was not member of the organization.) 
" Ibid" p. 76; See also I<labbers, above n 4, p. 49 (discussing the freedom of each legal system to develop its 
own requirements.) 
45Amerasinghe, Ibid., p .73 
46 Consri rurive Act of the Africa Union, Adopted on July 11 2002, entered in to force on May 26 
2001 U1ereinafter Constitu tive Act o r CAl, Art 29(1) 
47 Ibid" Art 3 and 4 
" Ibid" Art 5 
"' Ibid. 
50 See, for insta nce, Ibid " Art 9, .Art 13, Art 15 
SlNsongurua Udombanit , The Institu tional Structure of the African Union: j \ Legal Analysis, 33 Cal. \V Int'l 
L] 69 2002-03, P 83 
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There is also another reason to ascertain the international personality of the Union. The 
organization o f j\frican Unity is the predecessor o f the ;\frican Union. It used to manage 
cooperation and coordination of among African states in their common affairs. Bm due to 
some limitations in its functions, as discussed in Chapter Three of this study, reconsideration 
of the organization was felt. African states observed 'the imperative need and a high sense of 
urgency to rekindle the aspiration of their peoples for stringer unity, solidarity and cohesion 
in a larger community of peoples transcending cultural, ideological, ethnic and national 
differences' and committed themselves to revitalize the continental organization lOA U] - in 
order for it to have a more active role and be more responsive to the demands of the 
prevailing circumstances.sz As a reaction they decided to establish an A frican Union 'in 
conformity with the ultimate objectives of the charter of the OAU and the provision of the 
Treaty Establishing the African Economic Community.'S.l Implied in this is then, heads of 
states and governments of Africa didn't disregard the OAU totally. Rather, having the 
objectives and purposes of the OA U in mind and keeping it intact, addressed the problem 
by renovating the institution. Hence, the r\frican Union didn 't replace the objectives of the 
OAU. 

Some doubts were raised as to the succession of rights, duties in functions of the OAU 
immediately after the adoption of the AU CA the problem would have been solved by the 
inclusion of a provision stipulating so. But it didn 't happen except for assets and liabilities of 
the OAU.>4 However, assessment of subsequent practice of the Union suggests the 
succession. Maluwa puts the scenario in the following words: 'where the creators and the 
members of the new organization are exactly tlle same as those of the predecessor 
orgalllzauon, such succession in practice been granted, even where the constituent 

; 2 Sine Declaration, EAHG / Oraft/ Ded. (iv) Rcv. 1 Fourth Extraordinary Session of the Assembly of Heads o f State and Governments, 8-9 September 1999, Sine, Libya 01crcinafrcr Sine Declaration), paragraph 5 
;3 Ibid. , Paragraph 8 
.H Constitutive r\c[, Art 33 (1) 

20 



instrument of the new entity is silent on the matter. This is certainly the case regarding the 

succession of the OAU and the AU.'55 

If it is ascertained tha t the AU has succeeded OAU in legal terms then it will automatically 

be an international person with rights and duties as its predecessor. 

2.4 Regional Organizations in International Law 

Cooperation is being undertaken in international law, both at government or state level, in 

socio-politics, economy and trade matters as well as in fields of peace and security. Regional 

organizations' roles are also significant. In some instances, regional mechanisms even yield 

greater progress particularly where the sim ilarity and in terconnection among the members of 

the region is observablesi, T he establishment of commissions such as ECA, ECE, ESCAP, 

ECLA, and the UN displays effectiveness of regional approachess7 

Regional organizations are loosely regulated by international law except those dealing with 

maintenance of peace and security. The latter are ones governed by the strong legal regime 

namely the United Nations Charter which by some scholars has been described as 

constitution of international community. 58 In this instrument, the criteria that are expected 

to be met by regional arrangements and agencies have been specified: the link and the 

consIstency reqUlrements. 

T he link test demands some commonality among the members of the 'to be' established 

organization . H owever, as one can be misled from the word 'regional,' territorial proximity is 

not mandatorily neededs9 Some degree of spatial proximity cannot be dropped though. ('0 If 

55 Tiyanjana, Maluwa, From the Organization of Africa Unity to the A frica Union: Rethinking the Framework 
for Inter-state Cooperation in Africa in the era of Globalization, 9 U. Botswana L.] 49 2009, P.55 
56 Bowett, above n 1, p.166. 
57 Ibid. 
58 BardoFassbcnder, The UN Charter as Constitution of the International Community, 36 Calum. J 
Transnational L 529 (1998) p. 529; Pierre -Marie Dupuy, The Constitutional Dimension of the Charter of the 
United Nations Revisited in Hv[ax Planck UNYB 1997, p. 33 (describing the charter as the basic covenant of 
the international community and the world constitution in some aspects.) ; N icole]. Schr.ijver, The Future of 
the Charter of the United Nations, 10 Max Planck UNYB 2006, 1'.34 
59 \Y./ Hummer and M. Schweitzer, Comment of Art 52, in B. Sinuna et a1 (cds .,) The Charter of the United 
Nations : A Commentar), (2"' ed. ,I) (2002) 1'.822 

21 



members share economic, socio-cultural and political factors, they need to be considered as 

fulfilling the conditions." 

The od1er is d1e consistency requirement pursuant to this, a regional organization required to 

adhere to the purposes and principles of the UN Charter. This should be reflected on bod1 

the constitution and activities of the organization.G2 Upon the fulfliment of these 

preconditions, the tide of regional organization would be acceptable. 

However, as pointed out earlier, Art 52 of the Charter which stipulates the prerequisites 

deals with lOs established for d1e purpose of maintaining peace and security or collective 

self-defense. T hus, d1e relevance of d1e provision to inter-state relations, od1er than 

ma111tenance of peace and security, is none except in the case of organiza tions of a multi­

purpose nature. In other words, where a regional organization engages simultaneously in 

various field s such as economic cooperation, sustainable development, etc. along with peace 

and security, the above requirements will implicidy apply. Beyond this, organization such as 

river commissions, fisheries etc. are not to be regulated by the stated provision. What is 

equally important to be noticed is that liere is no provision that underplays the engagement 

and development of regional organizations in od1er fields not covered by Art.52 and chapter 

VIII of the charter in general. Rather, founding constitutions or treaties of such 

organizations and general principles of international law would primarily be of some avail. 

2.5 Power And Competence of International Organizations 

Ability to act in the international sphere necessitates the determination of scope and 

demarcations of such entidement. International persons are not similar as to d1eir capacity. 

(,0 Ibid. 
61 The Egyptian delegation suggested at the San Fransisco conference the following definition: "There shall 
be considered as regional arrangements organization of a permanent nature grouping in a given geographical 
area several countries, which by reason of their proximity, community of interests of cultural or linguistic, 
historical, or spiritual affinities make themselves jointly responsible for the peaceful settlement of any disputes 
which may arise.. as well as for the safeguarding of their interests and development of their economic 
cultural relations." Bur, rhis definition is rejected for being too restrictive ,12 UNCIO, 850, 957 as quoted in 
Mutlaq Al - Qahatalli, The Shangai Cooperation Organization and the Law o f International Organizations,S 
Chinese Journal of International Law 129 (2006), Pl" 131 -132 
62 HunU11er and Schweitzer, above n 59, p.825 
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Capacity is general in nature in the case o f states{,3This does not, however, hold the same for 

other international entities. lOs would have ability and capacity to act so long as it is carried 

out in pursuit of their functions and purposes. This will justify the manner and matter of acts 

of ros. To state a concrete example, d,e International Tin Council can exercise its general 

'capacity to contract' concluding contracts relating to tin.G4 Likewise, the OECD, an 

economic organization, cannot enter into a military pact, which is beyond its competence.',5 

In the contemporary study of l Os, discussions relating to competence and responsibilities 

dominate by far. The 1970s hot debate on international personality aspect of lOs has given 

way to matters related to competence. In ternational tribunals have forwarded their opinions. 

Scholars have investigated the issue repeatedly. For d,e purpose of this study, some remarks 

on the matter need to be made. Because, obviously, any review of acts of 10sneed to 

expound and ascertain the nature, legality and validity of the same. In doing so, examination 

of powers and competences at both specific organs and overall organizations level will be 

conducted. Due to the non-comprehensive na ture of ros capacity, specific competences 

they enjoy need to be assessed in light of the legal basis of d,eir power. 

2.5.1 Foundations of Power ofInternational O rganizations 

A new organization or an existing one can be endowed with powers. States invest powers on 

lOs mainly through treaties. Treaties destined for this purpose are subdivided into two: 

Cons tituent treaties and Contractual treaties.'>G 

63 R. \Vessel , Revisiting the International Legal S taUIS of the EU , 5 European Foreign Affairs Review 507 
(2000), p. 511 ; see also DapoAkande, The Competence of Interna tional O rganizations and the Advisory 
Jurisdiction of the Court of Justice, 9 EJI L 437, 1'.443 
64 P.l-l.FBekker, The Legal Posicion of Inter-governmental organizations: A Functional Necessity Analysis of 
Their legal status and Inununi ties (1994) as quoted in Wessel, Ibid. , 1'.510 (note) 
6S I<labbers, above n 4, p.60 
66 DancshSarooshi, Some Prelinunaty Remarks on the Conferral by States of Powers on International 
orgatUzauons. 4 New York University Jean l'vlonnet \Xlorking Paper 1 (2003) available at 
http' l !w\Vw.ccnrers.law.nyu.ecll1 / jcanmonnct!archivc I papcrs!03 !03Q401.pclf.html; p. 4See also 
Niels&Schremers, above n 29, p. 23 (Concurring with trcaties as the most usual form, they also maintain 
informal agreements such as dccisions of governmenml representatives in a conference, as in Asian - African 
Legal Consulta tive Committee, Tnter-A merican Defence Boards and Inte rnational \X/ool SUlcly Group, 
estabush lOs . 
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.. 

1. Constituent Treaties 

In most cases, l Os are created and vested with power by constituent treaties. Beyond 

expression of consent, such treaties depict the organizations' constitutional order. This 

dimension of the trea ty is derived from its feature of creating various organs of the 

organization67 In the words of one commentator, 'such treaties, after giving birth to the 

organization, undertake 'control of that same treaty at the expense of the parties' authority, 

and operates on the basis of a kOlJlpeletlz·kolJlpelenz ... '68 Constant practice by the organization 

itself and contracting states towards it and mode of interpretation distinguish it from 

multilateral and bilateral treaties (,9 

II. Contractual Treaties 

In limited cases, states confer power on lOs by mere conclusion of treaties, Dan Sarooshi, a 

scholar who has conducted an in-depdl study on dle matter, cites the post WWII Peace 

Treaty of the Four Powers70 Pursuant to this treaty, dle General Assembly was given power 

to decide on dle future of the Italian colonies where the four powers could not reach an 

agreement within a year of the entry into force of the treaty, on the matter. Unarguably, dlis 

was an ad bot power,71 

Conferral of such power on a permanent basis has also been witnessed. T he recent 

endowment of power of referral and deferral on dle Security Council as per Art.13 and 

Art,16 of dle Rome Statute respectively is a case at hand. Accordingly, the Security Council 

has the power to refer situations to the prosecutor of ICC, in which one or more crimes, 

with in dle jurisdiction of ICC, appears to have been committed. In the same manner, 

investigations may be suspended by the council and prosecutions be stopped for renewable 

67 Brownlie, above n 39, p 657; Blokker N ., and \X'esseJ R. , Updating International Organ.izations, 2 
International Organizations LR 1 2008, p.l 
68 Catherine Brolmann, The Institutio nal Veil of Public International Law International Organizations and 
The Law of Treaties (2007), 1'.11 3 
69 Shaw, above n 5, p.1194 
70 Sarooshi, above 11 66, 1'.9 (Note 11) 
71 Ibid., 1'1'.9·10 
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12 months period. This conferral is made by Rome Statute which IS not an establishing 
document o f the Security Council or the UN in general. 

It should, however, be noticed that in cases where such power is given to an 10 or a specific 
organ, the establishing instrument or the constituent treaty must allow, or at least not 
prohibit, the exercise of the newly granted power.12 In the case stated earlier, had it not been 
for the chapter VII of the UN charter (enforcement actions of the council), the 
empowerment would have resulted in tlillYllJtiu73 

2.5.2 Constituent Instruments As A Basis of Competence 

Constituent instruments envisage a general competence, desigilated as capacity, which means 
activities an organization engages into ach ieve its functions and purposes. 74 General 
contlitions to act such as to conclude treaties bring international clain1s etc. are, thus, 
indicated in these founding documents. Besides, more specific and concrete powers, usually 
termed as competences, are also described in constituent instruments75 In the Agricultural 
production and conditions of admission case the ICJ has confirmed that constitutions of 
IOs underpin their power, both general and specific ones. 

Such granting o f power to act may be made th rough explicit attribution in the constitution 
or by in1plication in the same. 

72 Voting Procedure o n Q uestions Relating to Reports and Petitions Concerning the Territory o f South \X'est Africa, Advisory O pinion of June 7'" 1955, Separate Opinion Lauterpacht J , ICJ Rep 1955,1'. (stating "organization canno t accept the fulfilment of it task wh.ich lics outside the scope o f its function as determined by its cons tintcion. ") 
73 Prosecutor vJ. DuskoTaciic, ICT Y, A ppeal Chamber, D ecision on the D efence Nfotion for Inrcrlocutary Appeal on Jurisdiction, 2 Ocr. 1995 available at hnp: //w\Vw.ic ty.org/x/casesitaci ic/acciec/cn/S 1002.hrt11 accessed on Jun 2011 (referring art.41 as the pertinent provision to establish ICTY) see also R. A Kolodkin, 'Ad hoc' International Tribunal for the Prosecution of Series Violations of Internacionall-Iumanitarian Law in the Former Yugoslavia 5 Crm. L F. (1995); Cf: A. P. Rubin ,' An International Criminal Tribunal fo r the Former Yugoslavia?' 6 Pace int'l L Rev. 7(1994) pp. 7-17 
H Sarooshi , above n 66 , p.21 
7,; KJabbers, above n 4, p. 279 
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1. Attributed Powers 

The basic premise of this doctrine lies in its consideration of lOs as offspringof states. It, 

then, proceeds advancing that member states determine in what manner an 10 acts defining 

its mandate in the constitution of the organization. l\ny operations of the organization must 

be grounded on powers specifically given to them; hence, no activity beyond those 

enumerated in black and white. This doctrine is an aspect of positivist international law. The 

assertion, in the Lo tus case, that restriction on the independence of states was not to be 

presumed transcends this perception.'" Formerly judge of the ICJThirlway, though relating 

to jurisdiction of international tribunals has advocated explicit power stating: 

'j"lIIisd;tliOl1 or tvmpelent'(! is 110/, ill tbe seJlse ill whidJ those terms are used ill relatioll /0 a dispute, a general 

proper(y vested ill the fomi or tliblll10l lVIl/elllplaled: i/ is the POWC1~ collJen-ed try the t'OlIsen! 0/ tbe pmlies, to 

make a de/ermillatioll 011 specified disputed issues which will be binding 011 the parties became that is what they 

have mllsen/cd 10. '~7 

lOs, in the case of Thrilway international tribunals, cannot outgrow and remain confined to 

powers that has been specified in the constituent instruments and sanctioned by the consent 

of states. The clause of domestic jurisdiction is a dimension of this doctrine.78 In many lOs, 

such clauses delineate ti,e scope of lOs activities vis-it-vis its member states. The clauses are 

features of lOs irrespective of the diverging views as to their current significance. 79 

The demarcation underlined by rhe doctrine of attributed powers pose some problems. 

Primarily, it will subordinate lOs to the will of states. The 'stick-to-enumerations' 

proposition will, in the final analysis, render lOs to be 'vehicles of state members'. 80 Equally 

76 Ibid., p.M. 
77 Brown, the Inherent Power of International Courts and u"ibunals, 76 BYIL, p.209. 
78 Niels and Blokker, above n 29, pp 142-143 (explains the introduction of domestic clause as a guarantee that 
the organization would stay o ut from internal affairs of its members.) 
79 Those who consider the provision as obsolete include Brownlie, I. , Principles o f Public International Law 
(5th cd., 1998), P.55 ~ Bernhardt, R. , Domestic Jurisdiction of States and International Hu man Rights organs, 
7HRLJ 2051986, p. 205; Leo Gross, Domestic Jurisdiction, Enforcement Measures and the Congo, AustYIL 
137 1965, 1'.140: Cf: The Position of the UN Secretar), General in UN Press Release SG/SM/6613, June 26 
1998 Thirty-fifth annual Ditchley Foundation Lecmre given by Secretary-General Kofi Annan at Ditchley 
Park, United Kingdom 
80 Klabbers, above n 4, p.66. 
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again, for it is hardly possible to foresee and exhaustively list powers of lOs, the doctrine of 

attribution would incapacitate them to deal with progress and development. 8' 

II. Implied Powers 

The doctrine of implied powers is the heart of lOs. It selves as the basis of both personality 

and competence of l O s. The perils of the non-comprehensive capacity of l Os, as compared 

to that of states, and the demise of the principle of attribution are mitigated by virtue of this 

doctrine. To a great extent, operation of lOs is facilitated by this same doctrine. 

A break through assertion o f implied powers is made in the famous Reparation for Injuries 

Suffered Case. The pertinent paragraph of ICJ opinion in the case reads: 

"Under Ill/emational L t1lv, tbe organization [fbe UN] fJllfst be deemcdto have those powers whit'h, thollgh 1101 

e>.preSJ!y plVvided in the ChCllic/ ~ are tVllJen-ed 1IPOl1 it I?), necessary imp/itation as beillg essential /0 the 

peifornltllu"c of ils dulin 'N] 

Accordingly, the mission o f an ro determines the scope of its acts. Not only have the visible 

powers mattered , but also the abstrac t ones as well. In implying powers terms will be read 

in to the organization's statute with the purpose of giving effect to the intention of state 

parties to the constitutional treaty. Its rationale is, then, both in its original and present 

version, to ensure the effective operation of IO s.83 Its application is not, therefore, limited to 

constitutions that include clauses indicating its use as in the case of EUlvIETSAT, European 

Centre for Medium-Range \'V'eather Forecasts or E C. It also governs constitutions that do 

not employ such 'explicit implied powers provision84 This is a result of the fact that implied 

powers are assumed for the sake of efficiency rather than permission of member states. 

Consequently, there will be inference of powers so long as it is essential for the performance 

of duties. 

81 Ibid. 
" Reparations for Injuries Suffered,1949 ICJ Reports, 1'.1 82-183. 
83 See the discussions of Klabbers, above n 4, pp.67-73 Q1C contend s two phases of implied powers doctrines 
i.c. the 'innocent version' of in the 1926 advisory opinion and the wide version of the doctrine envisaged in 
the Reparations for Injuries case.); Sec also Alvarez, above n 31, p.92 
IH N iels and Blokker, above n 28, p.1 75. 
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Notwithstanding the concurrence on points discussed so far, what the term 'essential' entails 

has brought division of opinion. One line of argument contends that essentiality should not 

be taken as meaning 'absolutely essential' or 'inclispensable'B5 It suffices if the power to be 

implied would enable the organization to function to its full capacity as expressed in its 

objects and pUl1Joses."6 Where efficiency of the organization justifies the implication of the 

power, it can be considered as 'essential'. Professor Alvarez, on his part, elaborates the term 

'essentiality' as permitting 'any action that is not strictly speaking essential' or 'necessary' but 

is merely desirable and consistent with tlle Charter powers or aims.H7 

Proponents of this line of thought list a number of IC] decisions in their support. The 

reasoning of the court in the Reparation for injuries suffered case, in which UN's right to 

bring clainls is asserted, is based, for tllem, on tlle need to ensure efficient performance and 

to afford effective support to its agents; and is not rendered, as they argue, on the analysis of 

the fact whether the non-recognition of the right would make the organization unable to 

perform its function.'s The recognition of tlle presumption, in tlle certain Expenses case, 

that acts undertaken, for the fulftlment of one of the stated purposes of the UN, would not 

be 1I11ra VII"" is also cited in supporting their stance. S9 Similarly, in the Effect of Awards case, 

the court's acknowledgment of power of the General Assembly to establish a tribunal 

justifying it as being essential to ensure the efficient working of the secretariat and to give 

effect to the paramount consideration of securing the highest standards of efficiency, 

competence and integri ty is pursuant to tlle proponents, evidence of tlleir expansive 

apptoach 90In general conditions of international life dictate the route of inference of 

powers91 

Inversely, others emphasize on tlle need of restrictive understanding o f inlplied powers. To 

them, an in-between-words reading, rather than a functional or purposeful one, serves as a 

115 E. Lautclvacht, The Development of the Law of International Organizations by the Decision of 
International tribuna ls; 152 Rdc (1976, IV) IV87 at 430-432 as quoted in Abnde, above n 63, 1'.444 
'" f\kande, Ibid., 1'.445. 
K7 r\iv<lrcz, above n 3"1, p.93. 

"il kande, Ibid., 1'.445. 
" Ibid; See also Klabber, above n 4, 1'.71. 
90 Akande, ibid. 
~1 Ibid. 
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ground of implication. In their opinion, i.mplied powers emanate from concrete provisions 

o f constituent docwnents9 2The prominent exponent Judge Hackworth had, in the 

Reparation case, maintained: "powers not expressed cannot freely be implied. Implied 

powers flow from a grant of express powers, and are limited to d,ose that are necessaty to 

the exercise of powers expressly granted." ~3 Once opinion of minorities,thislimitative 

constrLlction lifted itself to majority in the Legali ty of the Use by a State o f N uclear Weapons 

Case. Therein the court stated: 

'tijl1/elpraled ill accordance with t!Je;r Ordillm] meallillg, in Ibe;,- roll/ext aud il1 jigbt if lhe oiy'ect ami pmpose oj 

the IfVH O ,vlIs/illl/ioll, as well as of the prm1ice followed by the organizatioJl, the provisiolls of ils A /tide 2 1JIt!J' 

be read tiS ollfbOli!{jJlg the organization 10 deal with tbe e.ffeds 011 health if the /fse oj Illldear weapollS, or airy 

hazardous ("livi(y, and 10 take preve,,'iue measures ailJled at prolettiJlg the health rif pop,,/aliolls jll the euellt of 
Jlifh weapollJ beillg lfied or J'lIth adivilies ellgaged ill. 

The queslioll Pllt to the tVlfrt ill the present case rei ales, howevCl; not to the ejJedS of the lISe of nlldear weapons 011 

health! bill to the legaliry of the lISe of SlIdJ weapoJ/s iJ/ view of their health and cnvimlllJleJ/tai eJfedS. Irrbatcver 

tbo.re e!feds migbt be, tbe ,"nlpeten" of WJ-JO to deed with thelll is IIOt depelldent 011 the legality of tbe ads that 

cowed thelJl. At'mrdillg/y, il does 1I0t seellllo the ''0101 that Ibe Pf'OvisiollS of Aft.2 of HYH O ''Ollstitlltioll, 

ill/efpreted ill mtvrdalU'C witb tbe aiteliel I'ifel'n:d /0 elbow, ,'all be uJlderstood as mnfel'I'':lIg UPO Il the oll-anizatiolt 

a ,'Ompetem? to address the legali(y of the we of IlIfdear weapolls, and thlls ill/11m a mlllpeleJUl! 10 ask the romt 

abo"t Ibal ... The referelUl! ill queslion pullO the 10 the health and eIlVirOl1ll1eJ/lalif[eds, whidJ atwJ'dillg 10 tbe 

IIY/-fO the lise if a IIlIclear weapon will alwqys o((:asioll, doe; II0t make the questioll olle that Jails withill 

IrrH O J fimdiolls. UJ-I 

Here, the court appears to be oriented to the 'stated purpose' justification of implied powers. 

f\ precise link to explicit powers or purposes is required. However, this is an incon sistent 

one to previous opinions renderecl by the IC] itself'S 

Even though bod1 dueads of arguments equally appeal to many, d,e liberal interpretation 

seems to be widely accepted. And this has made lOs adaptive to developments, within or 

92 Tunik , Legal Bases of International Organizations Action in R. J. Dupuy (cd.) A handbook of Interna tional 
O rga nizations (1988) at 265-269 as quoted in j\kande, above n 53, p.445 . 
" Reparations for Injuries, 1949 ICJ Reports 174, Hackworth J. Dissenting, p.198; See also Bekker, as quoted 
in \Vessel, above n 64, p. 5'17 (arguing necessaLY lind essential to be applied literally and strictly) . 
'N Legali ty o f (he Threat and Use of N uclear wcapons, Advisory o pinion, 1996 Ie) Rep., p.72. 
')5 Akal1dc , above 11 63, p.446. 
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otherwise, of lOs. However, controls have been set up on implied powers. Actions which 

are expressly ruled out from the mandate of an organization; acts incompatible with aims 

and purposes o f constitutions of lOs; existence of a proper organ to act and actions directed 

to states, on which an organization does not have jurisdiction preclude implication of 

power.9G 

2.5.3 Vii'es Acts of International Organizations 

In a manner resembling the confinement of movements of fi sh to water, activities of 

international organizations are limited to constitutional mandate. They are expected to 

remain within the ambit of their constitutive instruments. No matter how deep or high they 

interact depencling on teleological or od,er modes of interpretation with expansive effects, 

lOs are not to abuse or misuse such justifications and act contrary to their constitution. The 

areas envisaged within d,e governing documents of the organizations are their sphere of 

activities in d,e .r/l'idu .rellS!l. Tran sgressions of this destined territory will be ruled by the 

doctrine of ultrCl vim. 

1. Parties to Challenge 

Objections to ullra VinlJ acts may be explained from a number of perspectives. Firsdy, the 

acts may be detrimental to d,e interests of member states for the accomplishment of some 

objectives. For this purpose, dlereforc, states allocate and grant powers and competences to 

them. Any excessive activities would d,en encounter this intention of member states. 97 The 

effects sometimes extend to non-members as we1l98 Categorically, thus, it may be said d, at 

sta tes can challenge such vim acts. Judge Bustamante, in his dis senting opinion of Certain 

Expenses case, had high lighted states' right to challenge, for a mistake of interpretation, 

actions of lOs in order to determine departures from the U charteL99 This reasoning 

% Ibid. 
97 Yoshio Kwashima, Some Aspects of Illegal Acts of International Organ.ization, 160saka University Law 
Review 13 (1968) p. 17 (describing the possibility of arbitrary acts of lOs encroaclunent on members in tile 
direction of achieving their purpose.) 
98 Alvarez, above n 31, p.93 (maimaining, as indicated in the Reparations Case, UN can claim damages as 
agains t non-member srates.) 
" Certain Expenses Case, 1962 lCJ Rep, 1'.304. 
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logically and equall)T applies to constitutions of other lOs. Practically, states also have 

objected to such acts both individually and collectively. In the Case Concerning Application 

of the Convention on the Preven tion and Punishmen t of the Crime of Genocide, Bosnia 

requested the inva lidity of SC arms embargo resolution for it had disregarded its less 

possession of arms and unwittingly contributed to the genocide of the Bosnian population 

and in effect, it violated a norm of jus cogens-prohibition of genocide in international 

lawH)OPortugal and South Africa also contested SC's handling o f the Southern Rhodesia 

situation10l lOs had, likewise, objected, and in fact acted contrary to, acts they considered 

ultra vires. The Arab League invited its members to ease the implementation o f SC 

Resolution adopted in relation to the Lockerbie incident. 102 OAU, on its part, went far and 

ca lled African Nations to suspend compliance with the Resolution. ID.l 

Secondly, lOs themselves display vested interest in pronouncing such acts invalid or illegal. 

Acts that violates competence and separation of powers in general, provides ground for 

invalidation. The in ternal legal system of the organization may be affected as a consequence. 

Organs with power of interpretation of the constitution ascertain nature and extent of 

powers. IO; This also has implications to organization's right of challenge. 

Non-governmental or non-state related parties can also be affected by vi1?S acts. Normally, 

l Os transact with domestic legal persons as in the case of contract for constructing a 

building or contract to provide supply. lOsT/,In acttvltIes of an organization may, thus, 

prod uce negative impacts on such parties. As a consequence, a request for invalidation may 

100 J<Iabber, above n 4, p.240. 
101 Leo Gross, Voting in the Security Council: r\bstencion in the Post 1965 Amendment Phase and its Impact 
on Art.25 of cl, e Charter, 63 AJ IL 315 (1968) 316-318 as guoted in David Schweigman, TI,e /\uthori ty of the 
Security Council uncler Chapter VII of the UN Charter: Legal Limi ts and the Role of the Internationa l Court 
of J lIstice (2001) p206 
102 Ibid., p.206 (note.) 
103 Ibid. 
10' EbereOsieke, The Legal Valiclity of Ultra Vires Decisions of International Organjzations, 77 AJIL 239 
(1983), p242. 
\05 Amerasinghe, above n 2, p.197. 
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be submitted. E,'en if presented before domestic courts, which will not be the case always, 

the applicable law will be international law. 106 

II. N ature of Ultra Vires Acts 

Ultm IN!U acts include decisions and resolutions undertaken in pursuan t to constitutional and 

subsidiary powers spelled expressly or implied ly.I07Violations o f constitutional rules or 

principles along with subsequent legislations, which are, usually, termed internal law of the 

organization, clothes the act with a vitiating element ' 08 Acts that contravene rules of 

international law and general principles o f international law also fall within itl09 

Ultm VtlU acts are subdivided into substantive and procedural. Even though the difference 

between the two is not definitively lined, effect on policies o f (he organization of (he act may 

highlight their distinction. This is to mean that one may categorize all acts affecting policies 

o f organizations as substantive vi/~s acts. 110 These include acts relating to budget, allocations 

of functions and powers, appoin tment o f executive heads, amendments to constitutions, 

admissions and (erminations of membership etc. III On the other hand, procedurai ll/tm vilu 

acts en1anate fr0l11 non-observance of specified procedures. 112 Some exatnp les would 

include: failure to appoint a committee whose recommendation is required for a decision by 

a superior organ, adoption o f a matter that was nor placed on the agenda of an organ in 

accordance with the prescribed procedure, or adoption of a decision by the wrong organ or 

by a smaller majo rity than that laid down in the tules etc. ' 13 

Vim acts may result in invalid or illegal consequences (hough usually employed 

in terchangeably. Strictly speaking, invalid acts result from erroneous or misappreciation of 

106 Ibid. 
107 Ibid., 1' .196. 
1011 Christian .Ahlborn, The Rules of International Organizations and the Law o f International Responsibility, 
ACIL Research Paper no. 2011-03 (S HARES service), finalized 26 April 20111 (www.sharesproject.nl) 1'.7. 
I(J9Appeal Rela ting to the Jurisdiction of the ICAO Council Case, (India v. Pakistan) 18 August Judgment, 
1972 ICJ RepQlereinafter the ICJ\O Casej,p.l09 
11 0 Osieke, above n 104, 1'1'.243-244 
111 Ibid. 
112 Ibid., 1'. 245. 

'" Ibid. 
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facts. "" A breach of legal rule is not required in inva lid decisions as in illegal ones. The 

following hypothetical example concerning the SC elaborates the distinction: 

'/1n invalid but lIot illegal dU7S;0I1 wo"ld be all AI1.39 [of the UN ,haltel] determination 0' the SC thaI a 

breath of the peafc had ot"t'llrred followillg rep0l1s that the lenito,)' qf slate A had beell violated by all iUJ){lsioll of 
slate B. if it would laler tum alit that the invasion was (olldlle/cd fu troops of slale.A ill disguiseJ the det7siol1 

would be invalid, as il was based 011 ladllal assllmptiolls that pm/led 10 be erroneo1ls. 111 this case the det'isiol1 

would 110/ be il/egal sillce tbe "ol/lUd did llOt breatn a legal mle whit:h is bindi"g 011 it; il merelY made all el7YJr ill 

judgment. "11 5 

III. Legal Status And Effects Of Ultra Vires 

In circumstances where the constitution of an 10 deal with consequences o f IIltra vil?s acts, 

the respective provisions of the constitution apply. The E uropean Community Treaties, for 

example, have empowered the CJEC to supervise the acts o f the E uropean Council and the 

European Commission. T he grounds of review are a lack of competence Gurisdiction), 

substantial violation of procedural requirements, infringement of the EEC treaties & related 

rules and misuse of power. j\lIost unlawful acts appear ro be included here. In general, where 

such a legal fram ework has been incorporated, uitra vire.r issues will be governed accordingly. 

TI1e problem is in the absence of such mechanisms. Though such scen es are handled 

inconsistently, observations of tl1e prevailing practice suggest some points. To beginwitl1, 

ithas been asserted that acts discharged for the purpose o f attainment o f objectives are not 

to be presumed IIltra vim. IIG Judge Bustamante also reiterates that each organs of UN are 

deemed careful in their actions to comply witl1 the prescription of the UN Charter. '1 7 

Therefore, unless a complain t is lodged, II/1m Ili"s acts are considered within the law and are 

accorded the consequent legal effects. E:xPWJ Ilerbis, their lega l status is equ ivalent to those 

done within power. 

114 SchwcjglTml1, above n 101, p.20S. 
115 Ibid. 
116 Certain Expenses Case, 1962ICJ Rep., 1'.205. 
117 Kawashima, Above n 97, p.3 1. 
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The fate of vitu acts, against which protest has been voiced, however, is divided between two 

opinions. Some argue that such acts are null and void ab tilttio. They oppose such things 

called voidable acts of lOs. Voidability cannot be a solution in international law. Professor 

Amerasinghe, one of the two major supporters of this stance, argues: 

'111 genera! jllvalidiry of adi involves the void abi/fry of those ({tts. This means the ad produces all its iffetts as 

lONg as it is flot aflllll/led IDr the ,"ompetellt orgall. Thlls, tbe illvalidi(y of the act depends 011 how effective recollrse 

is to tbe competellt orgall. 111 lhe case of lOs, howew/j there ;s lIothillg tvlllParab/e /0 the remedies exislillg ill 

lIatiolla/law ill tVlIllediol1 with adminislrative ads. He,u'e, the tlmcept of void ability a llll/Of be applied /0 the aels 

0/ lOs. The act had to be either all absolute IIIII/iry or/u/fy valid. ''I III 

However, Pro fessor Yoshio Kawashima doubts this aspect of the position. He prefers to 

abstain from distinguishing voidabili ty and nullity on the sole basis of existence of a review 

organ. H e holds that determination of nullity equally requires evaluation by a review body.119 

In this line o f argwnent, d1 e import of domestic administrative law principle to lOs and the 

assumption of the need of independent judicial organ are not acceptable: 

", . . it is /0 be Iloled, howeve/~ Ibat cueu ill /be absCJ1cc 0/ the e>.presJ pmvisiolls (t-vm'el'l1illg illegal ads) ill the 

b(lJif illslmlllenl, it l"annot be net'¥!Js(1lify lIIainlained. . l}x,l there is 110 means of rel"OlIrse flIJailahle tn the 

!!Jembers q/ tbe organs of an organization for reviewing illegal aels. The fad that (It the presmt stage 0] 

development olintemational orgaJlizaliollJ; the problem we have dealt with is onlY about to emerge as a pradit"CIl 

amm'J! q( international life. "120 

Moreover, for Osieke, this proposition produces more problem than it solves. He rejects 

nullity as a solution except in cases where this is inC011Jorated in constitutions of lOs. 121 

O d1envise, ultra l)im actions of ros need to be rendered devoid of legal effect from the date 

of their invalidation. For Osieke, this is evinced in the practice of IOS.1 22 Special character o f 

decisions of lOs also demand, as he contends, voidability: 

''lvIaI!] of their decisions, J"lIt"h as those relating 10 Ihe admissiollo] new members or the fI-ea/ioll if tv!!JlIJillees or 

JlIbsidial)' organs, ve!]1 often befomc ef/ettive immediate!;, (!fier adoplion, and il would be JllII"CaliJli,· 10 !!Jailllai" 

liB Amerasinghe, above n 2, p.212. 
119 Kawashima, above 11 97, p.31 
1'" Ibid., p.35. 
121 Osieke, above n 104, p.244. 
122 Ibid. 
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that all tbe at/ions taken /:)1 the organization and its organs, as well as third parties, should be t'onsidered as 

absolute lIullities 0 11 tbe basis of the subseqllent invalidation oj the sllbstantive decisions by a review bodJl. The fatt 

that these ads are Oll/J' voidable ilia), IIOt be entirelY satisJadolJl, bllt the altemative [absolute It /llli!}] wollid lead 

tOlJllccltaillties aJ/d t'haoJ, whidJ would weaken tbe ejJct'tiveness ojlOJ·. " I] } 

In the present author's opinion, similarly, measures taken to redress defects of IOsneed, as 

much as possible, to be immune from affecting their influencing capacity, because, their 

effectiveness is paramount ro the international community. The sta te -centric international 

law loop holes are recti fied by lO s. They adhere to values o f dle in ternational community. 124 

E nsuring their orderly operation is crucial. Seen from dlis perspective, nullity, undoubtedly, 

jeopardizes dleir functioning. 

Substantive u/lra vim acts will continue ro produce legal effects and lose this feature after 

invalidation. 125 Procedural irregularities, on dle other hand, will vitiate acts only where wrong 

decision or miscarriage of justice ultimately result. 126 This is astutely reflected in J udge 

Dillard's separate opinion in the IC1\O case: " It is, o f course, not impossible to contemplate 

a situation of gross abuse of procedural requirements leading to a miscarriage of justice. In 

such a situotion the validi ty of the decision adopted by a subordinate adjudicating body may 

be legitimately challenged on appeal. "'27 Wrong decision or miscarriage of justice will be 

determined upon dl e apprecia tion o f specific factual situations. 

123 lei. , 1'.245 
124 Manfred Laches, Legal Framewo rk o f an Internatio nal Commun.i ty , 6 Emory Inti . L Rev. 329 (1992), 
p.3 34. 
125 O sieke, above n 104, p. 244. 
12(, Id. , 1'.247. 
127 ICr\O Case, Separate Opinion Dillard)., 1972 ICJ Rep,p.127 
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CHAPTER THREE 

THE NEED FOR, MECHANISMS AND EXPERIENCES OF 
REVIEW SYSTEMS IN INTERNATIONAL 

ORGANIZATIONS 

3.1 The Need for Mechanisms of Review 

Control of ros has primarily been achieved through the insertion of limitative doctrines 

such as conferred powers, implied powers and ultra vilt< in constitutive documents1 Such 

approaches retain their significance. Yet more recendy, institutional mechanisms are being 

incorporated in systems of ros and receiving better acceptance. The facts that necessitate 

this development are briefly summarized below. 

i) Sovereignty of Members vis-ii-vis Independence of the Organization 

It is repeatedly witnessed that members end up in conflict with ros to which they are 

parties. Since lOs have powers only to affect the surrendered part of states' sovereignty, 

excessive encroachment wonld face drastic opposition. A careful analysis needs to be made 

not to exceed the line. Additionally, organs of ros should not trespass d1is territory and 

scratch me 'domain reserve' of members. Tn relation to UN intervention, one UN official has 

described mis sovereignty-independence tension as criticaJ. 2 The frequent plea of domestic 

jurisdiction clause testifies to it. J The swing therefore should be balanced od1erwise, as 

l<labbers describes it, both the members and d1e organization can take each other hostage 

for the power of members extends to handling d1eir issue outside d1e organization and d1at 

of the organization to impair cooperation or in tegration as the case may be.4 

I Jan I<Jabbers, Constitutionalism Lite, 1 International Organ.ization Law Review 31, pp38-41 
2 Christopher Joyner, The United Nations And D emocracy,S Global Governance 333 (1999), P 336. 
3 For eXll mple, regarding the UN Nolte states that Art. 2(7) has been invoked fregucntly but it ha s not proved 
to be an effective tool for denying the United Nations the power (O act. He emphasizes that the provision is 
directed to protect states from acts of the UN and not against acts of other states even though sometimes it 
has been understood as embodying the general princ.iple of non intervention. See for more, Nolte, Article 
2(7) in SU1IDla , B., e/ol (eds., 2"d ed.), The Charter of the United Nations: r\ COlTunentary (2002) . 
.j I<labbers, above n 1, p.44 

36 



Moreover, the different perspective o f states and lOs with respect to what warrants 

implication of power can be best resolved by naming a watchdog than setting 'criteria or 

deflnitions'5 Allegation o f such kind ought to be determined by a reviewing body. 

Not only these, assurance of legitimacy and legality along with certain ty demands the same. 

Mos t organs of l Os are provided with political discretion. D iscretionary powers are no t 

absolute and equivalent to arbitrary.'> Within the range of the discretionary freedom, the 

appropriate act only should be selected. As judge Jennings accurately observed in the 

Lockerbie Case: 

':All dismtiollary pOlVClJ of lawjlll deaj"ioll makillg {//? l1emsalily dClived jrom Ihe law, alld at? 

IIJerefm govel'lled alld qllalified by Ihe law ThtS 11l11SI be so if Ollly becallse Ihe sole alllb01ity of 
stich decisions jlows ilJeljjiolJl tlJe law It is 1101 logil"ally possible 10 daitJ} 10 Ivpm elll Ihe power 

and allihon/y of Ihe law, and al tlJC Jame lillle, daim 10 be above Ihe law"7 

Exploring the matter, Amerasinghe has identified three grounds of illegal discretion 

exerCises: Improper mOtive, substantive irregularity and procedural irregularity. B These 

factors could result in the abuse of discretion and ultimately undermine legality and 

legitimacy. Assigning a body for such review pUlpose, thus, establishes and increases 

legitimacy and certain ty'" 

ii) Staff vis-a-vis Organization's Administration 

As any corp orate person, lOs perform their day to day activity through natural 

persons. Organizations, thus, need to employ their own staff. The basis of employment can 

.5 Schremcr I-I. and Blokker N ., International Institutional Law: Unity within Diversity (3rd., 1995), p.159. 
(They assert that judicial organs are effective to decisively define scope of implied powers) 
6 Ballo v UNESCO, ILO Administra tive T ribunal, Twenty-Eighth O rdinary Session, Judgment No 191 (1972), 
(English Translation) lhereinafter the Ballo Case], para. F lThe Tribunal sta ted that 'Discretional), power 
must not. .. be confused with arbitrary power). 
7 Questio ns o f Interpremtion and j\ ppLicatio n of the 1971 Mo ntreal Convention Arising from the Aerial 
Incident at Loekerbie, 1998 ICJ Rep.Q1ercinafter Loekerbie case), D issenting Opinion , Jennings J., 1'.11 0 
8 Amerasinghe, Principle of the Instinltional Law of International O rganiza tions (2"d ed., 2005) , 1'1'.303-306 
, E,ika De Wet, The Chapter VII Powers of the Uni ted Nations Security Council (2004), 1'.11 9 
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be statutes or contractual services. 10 Whatever the source, employee-employer relationships 

gIVe rise to a number of claims and disputes. D isciplinary measures and discretionary 

decisions usually constitute grounds of review. As di scussed in Carew case by WBAT, in 

disputes regarding disciplinary powers one must inspect: 

"(i) the exirte"te of the .fatlJ,(i~ IVhetber they legalb' amotillt to miftOlldtltl,(izz) wbetber the 

!"aNtiioN imposed is pzvvtded .for iN the lalV of the Lf"'odd Ballk(iv) wbetber Ibe l~qaimJJeNts of 
dlle pzvteSJ wet~ obJC17Jed . . . " II 

In discretionary decisions, on the o ther hand, the assessment focuses on 

''whether that delisloll lIIas takell Ivith autholity, is ill l?galarform, whether the iYJlntl plvcedtl1? 

has bem follollled alld as I?gatds its legality lIllder the orgal1izations OJVII mles, lohether tl)e 

admilltJ·trattoll's delisioll IIIC1J" based ON aN C11vr o/Imo or.fad, or wbether eHelltial.faclJ have 1I0t 

beell takell illio {ollsideratioll, or agaill, IIIhether (olldusiolls IIIbith at~ dearlY .false have beell 

drmvlI fivm the dommellts Jil the dossiel; or filiallY Ivhether tbm has bee" a misuse of 
allthOlity. " 12 

Non-fulfillment and non-observance o f terms of appointment as in the case of termination 

of employment, increase of salary, promotion etc. are also susceptible to review.13 

111e above stated factors comprise only the basics and the most generally applicable 

justifications o f control. And its utility is limited to background setting purposes. Peculiar 

causes of each global or regional organization are not investigated here. I f any remains, it will 

be dealt with in the sections devoted to assessment of selected In ternational Organizations. 

3.2 Chauvinism or Messianism? 

The immediate issue that emerges from a discussion on the importance of review sys tem is 

the nature and kind o f such review body. The response to this is immensely connected to the 

It) Jan Klabbers, An Introduction to International Insrirutional Law (2002). p. 27; See also, Amerasinghe, 
above n 6,p. 280 And 308 
II Carew v IBRD. World Bank Administrative Tribunal, Decision No 142, May 19, 1995, para. 32 
12 Ballo Case, para., F 
\3 Amerasinghe, above n 8, p.302 
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debate revolving around international adj udication. Interpretations of constituent 

instlUmenrs also suffer from such arguments. The morale of the controversy can easily be 

described as law-politics dichotomy or more specifically as Franck and Lahore address it 

messianism, belief in the ability of judicial solutions to solve international problems VS. 

chavinism, belief in the superiority of political resolution of disputes .1 4 

On the one hand, it is very well known that states naturally propagate their national interest 

irrespective of the fomm. Safeguarding their interest is an attribute of national governments. 

As emphasized by professor Schachter "governments are expected to take positions in the 

political o rgans in accordance with their conception of natural interest and . . . this conception 

will embrace considerations based on ties of alliance, friendship or political bargaining." 15 

This attitude is also duly nored in the imernational arena. As reponed by one commentator, 

the policy behind the consent based jurisdiction to the IC], which was principally insisted by 

western powers, is one dimension of protection of national interes t. 11, Therefore, when 

disputes arise, states seek political resolutions. Political solutions are preferred due to the fact 

that states believe they will comrol the ourcome. 17 It is clear then, as observed by one 

scholar, ' the more viral the outcomes of the dispute, the less prepared states are to devolve 

con trol of its solution to an independent body."B 

This position has, as a consequence, resulted in the separation of disputes into legal and 

political. Exponems of this position advance that only legal disputes are susceptible to 

judicial settlement as political disputes are to political means. The earlier face of this 

demarcation was proposed by Imperial Russia in the First Hague Peace Conference of 1899. 

I\ S suggested back tl,en, those issues immune from vital interests and national honor were 

H Frank and Lehrmann, !vfessianism and Chauvinism in America's Commiunent [Q Peace t1uough Law in the 
International Court of Justice at A Crossroads (Damrosch ed, 1987) as quoted in Fred Morrissol1, The Fuul[c 
of International r\djudication, 75 Nlinn. L. Rev. 827 (1990-91), p.829 
I ; Oscar Schachter, The Quasi-J udicial Role of the Security Council and the General Assembly 58 AJ IL 960 
(1964), P 962 
1(. Helmut Steinberger, 'The International Court of Justice' in Max Planck lnsrimte for Comparative Public 
and International Law, Judicial Settlement of Dispmcs: ItHcrnational court of justice and Other Courts and 
Tribunals, Arbitration and Conciliation- An International Symposium(1974) 193, 207 as quoted in Andrew 
Coleman, International Court of Justice and Highly Political Matters, lvlelb. J. Int'l Law 29 (2003), 1'1'.37-38 
17 Colema n, Ibid. p.14 
" Ibid. 
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taken as ripe for third party compulsory arbitration. 19 The stronger claim in this regard came 

fro m th e US in the Nicaragua vs. US case o f 1986. The US, in this case, objected to the 

admissibiliry decision of the court and announced the misuse of the court for a poli tical 

purpose stating "The confli ct in Central America .. . is not a narrow legal dispute; it is an 

inherently p olitical problem that is not appropriate for judicial resolution. The conflict will 

be solved only by political and diplomatic means not tluough a judicial tribunal. The IC] was 

never intended to resolve issues of collective security and self- defense and is patently 

unsuited for such a role."20 

In the prevalen t state, however, this distinction barely receIves acceptance in the 

international communiry. Pro fessor Lauterpacht once wrote: 

"All illtmlatiollal dl!p"tes a1?, ilmpedive oj their gravity, disputes oj a legal ,·harader ill the 

JelI.re that, so 10llg as the mle 0/ ICliv if Iv<"Ogllized, t/)ey (/I? capable oj all CIIlJlver by tl)e 

appli(atioll 0/ legal nI/e.!". .. .AII cOllfllds ill the Jphm o/illtematiollal politli,· I"Cm be mlll",1 to 

<"OlIleslJ % /egaillatlllv ... [f]be ollb' dedJilJC test oflhe)tlJlitiobility Of the dlJp"le iJ willinglle.rJ 

oj Ihe dlJputallts to submit the <"Oli/lld to Ihe arbitramellt oj law. ,~, 

What he mean t was every dispute comprises bOtll legal and political facet and no matter how 

the poli tical aspects outweighs, it can be subjected to judicial scrutiny. No provision of the 

Statutes and Rules of procedure of IC] , fo r instance, prohibits me court from entertaining 

legal disputes which also display political dimensions.22 A ffirming this, the IC] stated: 

'legal di,plltes belweell sOllelvigll stateJ by their very natttl? an likeb' to O(ClIr ill political 

<"Onlexls, and often Oilly O!le element ill a wider and high stCIIldl11g politi(al disputes bell0eell II)e 

.rlaleJ <"Ollamed . .. .falld] lIever hCIJ Ihe view beell pili fonoard befint, that be(ause a legal dispute 

1\1 Edward Cvfc\Vhinney, Judicial Settlement of International Disputes : Jurisdiction, Justiciabili ty and Judicial 
Law-Making on the Contemporary International Court (1999), 1'.43 
20 "Statement of Department o f State o n US \'\Iirhdrawal from Nicaraguan Proceedings, 18 January 1985, 79 
AJ IL 438, 1'.441 
21 Lamcrpachr I-I. , The Function of Law in the In ternational Community (Ox ford: Clarendon Press), p.158, 
164 
22 SohnL.B., The UN System as authoritative Interpreter of Its Law in (Schacter 0 ., and Joyner C, cds.) 
United Nations Legal O rder (1995), p. 181 
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submitted to the (Otllt is olle aspe,", oj a political dispute, tbe (Olllt [IC]] should dedille to molve 

Jor tl)e parties tl)e legal issue betweell them. . . . If adopted this ViC1V would mate far t?CI(hillg 

alld III1Wal1'C1l1ted I~Jl1iction IIPOIi (OtlitS and peaceful JO/lltioll ojilitemCitiollal diJputn. "23 

Apart from this, judicial mechanisms are rejected for their undemocratic feature. This 

argument was originally raised in the US in connection with courts and constitutional 

interpretation. 24 It asserts that judges are unelected, unaccountable and uncontrollable unlike 

the executive and legislature which are directly responsible to tl1e people2s It is, thus, an 

anti-majoritarian organ to interpret the constitution, pursuant to the advocates of this 

position. But tl1is understanding of me courts is characterized as an exaggeration for judges 

are appoin ted and confirmed by elected officials, and the federal judicialY may be more 

capable of adapting to changes in the political consensus tl1an me notion of an independent 

judiciary would immediately suggest. Although this argument is not witl10ut strong points, in 

the context o f international law it is less persuasive since the selection process of judges is 

1110re denlocratic. 2() 

In sum, in tl1e direction of securing national interest, and also otl1er possible grounds such as 

legal / political distinction o f disputes as disguise, states favor political mechanisms including 

political organs of lOs, in which they are well represented and can influence the outcome, as 

dispute settling, intel1)feting and review bodies. 

On the otl1er hand, there is judicial disposition of international disputes. Notwithstanding its 

inherent problems, adjudicatory settlement has tl1e following merits. Firstly, it ends disputes 

at some point.27 Leaving the quality of the solution aside, it any how leads to termination of 

a dispute. The institutional impartiality also counts significantly. Because decisions arrived at 

by a neutral process enhances acceptability and legitimacy between or among the parties or 

23 Case considering United State Diplomatic and Consular Smff in Tehran (United States of j\merica v. Tran) 
1980 ICJ Rep,[hereinafter Consular Staff in Tehran case] para. 37 
" Geoffrey \,(/atson, Cons titutionalism, Judicial Review and the World Court, 34 Han •. Int'l L.J. 1 (1993), pp. 
28-33 
2S Ibid., 1'.28 
26 Ibid., 1'.31 
27 Richard B. Bilder. Imcrnationai Dispute Settlement and the Role of International Adjudication, 1 Emory J. 
Int'IDispResol. 131 (1986-87) 1'.146 
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international community in general 28 Its application of neutral and equitable principles and 

norms of international law adds more value. 29 The structured adjudicative process again 

ensures a careful handling of the case and attainment of constructive solution. The parties 

will scrutinize their arguments and positions before they stand in front of a third party body 

which induces restraint and reasonableness in both parties 3 0 This creates opportunities for a 

better understanding of the case. 

In one study published in 1999 around 13 international judicial bodies were identified 3 l The 

present figure also shows an ascending tendency of judicial institutions." 

1\s review bodies' judicial forums have been integrated in the framework of some lOs. 

Art.37 of the ILO Constitution establishes a mechanism in which reference can be made to 

the Internationa l Court of Justice for the pronouncement of interpretation. 33 Holding the 

apex, ICJ has, therefore, the final say. Art.75 of the WHO constitution similarly provides 

that " [a)ny question or dispute concerning the interpretation or application of this 

constitution which is not settled by negotiation or by the Health Assembly shall be referred 

to tl1e International Court of Justice in conformity with the Statute of the Court, unless the 

parties concerned agree upon anotl1er mode of settlement." This has formulated a means 

that if a party to a dispute is not satisfied with the decision of the Health Assembly appeal 

lies to the court. The involvement of judicial institutions may vmy from as in the case of 

WMO where the president of ICJ appoints an independent arbitrator to the case of WHO 

28 Ibid. 
" Ibid., 148 
3D Ibid., 149 
31 Cesare Romano, The Proliferation of International Judicial Bodies: The pieces of the Puzzle, 31 N.V.U.] 
Int'l L & poL 709 1998-1999 pp. 715-717 (His data considered only those judicial bodies that fulfilled his five 
elements of a judicial organ. For h.im an international judicial body must be permanent; it should be 
established by an international legal instrument; must apply international law; the rules of procedure it follows 
need to predate the case and it is rcguired to render legally binding decision. H e followed strict requirements. 
Cf Stephen Schwebel, The Reali ty of International Adjudication and Arbitration, 12 WilliametteJ. Int'} Land 
Dis. Res. 359 (2004) p. 362 O,e adds the ICTY and ICTR, the Iran- US Claims Tribunal and the UN 
Compensation Commission. All these are excluded by Romano due to their ad bOt" existence) 
32Since 1999 a number of judicial bodies have been established. To name few: the African Court of Justice; 
the African Court of Human Rights, the Appellate Body of the \,1TO, International Criminal Court etc. 
33 Art.37 of the Constitution of TLO. Tt reads: "A ny question or dispute relating to the interpretation of this 
Constitution or of any subseguent Convention concluded by the t-,IIembers in pursuance of the provisions of 
this Constirution shall be referred for decision to the Internationa l Coun of Justice." 
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where a judicial body, namely ICj, is an optional mechanism of settlement. 34 It is not also a 

problem that tlle interpretation is delivered in advisoty jurisdiction. For tlle procedure is 

enshrined in the constitution of tlle respective organizations, it would be binding on organs 

of the organization and member states.35 

Recently, controlling roles of courts have received more attention in the field of 

International Economic Law. Thus, one autllOr observes tlut in the cooperative economic 

regimes"the subjugation of politics in to law" has occurred.J6 This achievement may be 

explained in reference to va rious factors. One is the benefit accruing to states following 

reciprocal trade liberalization. The result from such trade engagements is a 'poJilive JlllI1 

galJle~37 Therefore, states will not hesitate to be parties to compulsory adjudication. In fact , 

they essentially require judicial protection as tlle field is dominated by package deal 

negotiations.3M Another inlportant reason for the expansion of such judicial activism is the 

democratic legitimacy and political support it en joyed. 39 Guarantee of individual freedom, 

non-discrinlination and rule of law ensures such legitimacy40 Legal mechanisms are not also 

the sole ways4] For example, in WTO, though adjudication is given primacy, consultation, 

good offices, conciliation, enquiries and arbitration are presented toO.42 In a study conducted 

in 1999, more tllan 20% of tlle \'(lTO dispute settlement proceedings are out of court with a 

DSB ruling. 43 This politico-legal integration has contributed to the effectiveness. 

In conclusion, tlle 1990s American Scholars chauvinism-messianism debate was observatoty 

of the reality and praginatically articulated. It is unwise to pick and side with one of the two. 

In the opinion of the author, review mechanisms of international character ought to consult 

3~ For morc explanation see Amerasinghe, above 11 8, pp.29-31 
,; Ibid., 1'.30 
36 Yuval ShallY, No Longer a \Veak D epartment of Power? Reflections on the Emergence of a New 
International Judiciary, 20 EJ IL73 2009,1'.90 
37 Ernst-Ulrich Pcrcrsman, Dispute Settlement in International Economic Law-Lessons for Strengthening 
Intcrnarioll(1\ Dispute Settlement in Non-economic Areas, 2 J. Jnt'l Econ. Law 89 (1999), p.230 
38 Ibid., 231 
" Ibid. 
" Ibid. 
" The \VrO DSU offers Consultation (Art 4), Good office (Art, 24), Conciliation (A rt, 24), Mediation (Art, 
24), Enquiries (Annex 4 of cl,e DSU) and International Arbitration (Art, 25) 
.\2 Pctersman, above n 37, p. 209 
" Ibid. 
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both legal and political app roaches. That is what international economic law teaches. 

Political endeavors to ascertain legality must be encouraged. But the ultimate position must 

be reserved to judicial bodies. This is particularly true in l Os where there is no clear principle 

o f separation of powers and judicial activism insanely looked for44 

3.3 Authoritative Interpretations and Review system 

3.3.1 Authoritativelnterpretation of Constituentlnstruments 

Simply stated, inteqnetation means clarifica tion of an unclear text. It is one of many ways to 

understand the text of atreaty or document4 S This is the predominant usage of the 

concept.46And it is when such clarification texts demonstrate a governing aspect that an 

interpretation would be authoritative. In o ther words, authoritative in terpretation refers to 

'the adoption of interpretation that is in tended to bind subsequent cases that arise under the 

[respective] regime.'47This is to be contrasted to the determination of interpretational 

disputes resulting in a ruling that are short of binding non- parties to a dispute. 

The act of interpretation is more particularly crucial in the case of constitutional treaues. 

Many faces of constituent treaties make the task of interpretation difficult. A representative 

statement of most constitutions o f lOs was made relating the UN Charter:"first, it is high ly 

political treaty, in the second place, it is multilateral and thirdly, it is W{e many treaties- often 

faulty in its drafting. Finally, it is signed in five authoritative versions."48 

Therefore, the task of intelpretation is a critical act. Even though the prime Constitution of 

lOs, the United Nations Charter, leaves intelpretation to each organ, subsequent 

constitutions of lOS have followed different mechanisms. Basically, the mechanisms can be 

classified in to two. 

H Ibid., 231 
-'5 Ulf Linderfalk, O n the Interpreta cion of Treaties: The Modern International Law as Expressed in the 1969 
Vienna Conventio n on the Law of Treaties (2007), 1' .10 
~6 The term interpretacion is sometimes confused in the concept o f interpreting a text and understanding it. 
Bm, the autho ri tative sense of the term is the understanding than the task of interpretation see ibid. , p.l0 
47 Stephan Za mora, Authoritative Interpretation and Enforcement o f In ternational Economic Law, in 
Schachter and Joyner(eds.) United Nations Legal O rder (1995), P. 554 
;R [poLlux]. Interpretation of the Charter, 23 BYTL54 (1946), 1'.55 
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According to the analysis of one author, authoritative interpretation, in the sense of lOs, 

must be provided by an internal but non-adjudicatory organ 49 To this person, the need for 

internal means arises from the importance of ensuring dle participation of members of dle 

organ and the closeness to the policy making processso He also prefers non- adjudicatory 

mechanism as they also look for interpretation that is a product of consultation and 

compromise.51 f\ gain in dlis way, a party is not required to produce 'an accusation of 

wrongdoing' and present a formal argument regarding dle facts of dle disputeS2A 

supplementary position to this is Henxner's 1959 appraisal of the then innovative 

in terpretation mechanism o f the IlvlF, the International Bank for Reconstruction and 

Development and the International Finance Corporation: 

"/./>'hell tompa"d with tbe mTClIIgemellts of ot/)er publit illtematiollal mgallizatiollS, tbe 

mad)illery for jillal liltelpl#atioll of the basil' illstmmellts of these thm mgalli'{fltiolls is 

m71mkable and tllll/Stia/" jirst bemuse the f"lletioll ofm/thoritative illterplrtatiol1 re.rts with the 

ordillal)l exeat/i"e mgallS of tbese ill.rttlutiollS alld llotlvith allY tlihllllal extem,,! to tbem,. selVlld 

bemllse the exemse of illtClplrtive fill/etioll IS 1I0t limited to deasiolls all attlla! dlsagluments, bllt 

is IIJed alJo to Ivsolve doubts III illlelp,rlatioll alld Ihm 10 pI"velll tOlllroversies alld 10 am,," 

ulliform app/im!ioll of operatitle alTCllIgemellts,. thild bmlltJe the exemtille olgalls have ext/llsive 

jlmJ"Cildioll to dedde all qllCJtiollJ of iute/p,rtatioll of tbe illstnzment tbat may anses betweell 

membel:r t/JeJJ1Jeltles,. alld fotllt/) bemllse the persolls exenisllig the liltelplrtive fill/etioll repm'ellt 

illtCluted parties alld their votes air weigbled amm/illg 10 teliaill defilled Clitelia. Hi) 

Such attitude has led the expansion of the sys tem in other IOs,The Coffee Organization, 

established by the International Coffee Agreement, had reserved authoritative interpretation 

to the plenary organS4 The WTO grants its Ministerial Conference exclusive audlOrity to 

-19 Eric J. Pan, Authoritative Interpretacion of Agreements: D eveloping "tv[ore Responsible International 
I\dminisrrarive Regimes, 38 HalV, Int'l ,LJ 503 1997, p. 517 
so Ibid. 
51 Id.,p.518 
52 Id. , p. 519 (note 69) 
53 Elvin P. I-l c);:ncr, Inrcrprcmtion by Public International Organizations of their Basic Instruments, 53 AJ IL 
341 1959, pp.343-344 
" International Coffee l\greement, 1962 reprinted in 1 I.L.M.236, 1962, Art. 39(1) 
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adopt interpretations of the wro Agreemenr. 55 This body comprises represen tatives of all 

State Parties tha t convene at least once in two yearsSG The decision of interpretation must be 

sanctioned by a three-fourth majority of the members55The Africa Union also endows the 

General Assembly with power o f interpretation albeit on an ad hOi' basis57 

In some others, interpretation is reserved to judicia l organs. This is directed to insulate the 

activity from political manipulations. In relation to the Cartegna }\greement, for example, it 

has been said that "the court is organized ina manner that is independent of the 

governmen ts of the member countries and from other bodies of the Cartegt1a Agreement 

with the authority to define communitarian law [norms which comprise the judicial structure 

of the Cartegna Agreement] , resolve the controversies which ari se under it, and to interpret 

it uniformly."5BThis approach is also proper to resolve questions of interpretation involving 

the organization and its members as an impartial body is required 59 Furthermore, judicial 

organs are suitable to afford better protection to states havingminority status in plenary 

organs('O The doctrine o f separation of powers also magnifies the need for judicial 

interpretation. 61 

The present author also recurs to the latter view. As mentioned earlier, it is unwise to detach 

politics fromintemationallaw and relations. Therefore, aU possible efforts must be exerted to 

gain the positive outcomes. This can be done, for example, by letting political organs of an 

10 to decide the ap propriate meaning of a term in discharging its activity. However, judicial 

solutions of such activities, like authoritative interpretations, must be maintained at least at 

final stages. This is warran ted by self-oriented behavior o f states. In such instances, justice 

55 Agreement Establishing the \X1orld Trade Organization available at 
www.wto.org/ english/docs e/legal e.hrm#wtoagreement, Art IX (2) 
50 Ibid., Art IV 
~7 Art. 27 of the COn SanlUVe Act o f the African Union. The provision states: "The Court shall be seized wi th 
matters of illtClvrctt'lcion arising from the application or implementation o f dus Act. Pending its 
establishment, such matters shall be submitted to the Assembly of the Union, which shall decide by a two­
third s majority." 
58 Trea ty of the Court of Justice o f the Cartegna Agreement, May 28 1979, English version reprinted in 18 
I.L. M, 1203 1979, Prea mble 
59 Schremmers and Blo kker, above n 5, p.846 
60 Ibid. 
61 KaiyanI-IomiKaikobad, The International Cou rt of Justice and Judicial Review: r\ study of the Court's 
Power wid, Respect to Judgments of the ILO and UN Administrative Tribunals (2000), p.58 
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will only be served by an impartial body. All the benefits forwarded in favor of the first type 

authoritative interpretation can be incorporated to the latter in a manner that doesnot 

jeopardize [he independence and impartiality of the judicial organs. 

From [he foregoing, it is comprehendible that authoritative interpretations have a binding 

effect on subsequent cases emerging within the regime. Irrespective o f the organs or state 

parties involved, the interpretation is expected to be adhered to. An aspect of this 

conclusion is also that once such interpretation is rendered no one can act contraty to it and 

this even presumably indicates that acts giving rise to the rendition of the interpretation 

need to be rectified as continuation of the challenged act amounts tocontradiction to the 

binding interpretation. In this regard, authoritative interpretation, particularly given by 

judicial bodies, has an implication of reviewing the challenged act. 

3.3.2 Power of Annulment:Is it a Prerequisite for Review? 

It may be a wonder of many how intet1Jretive pronouncements of judicial organs that are not 

clothed with power annulinent be considered to have a review effect. To put it in 

interrogative fonn: Is annuhnent power required for review systetTI s? 

Inspection of experiences o f lOs shows that only the Court of Justice o f d1e E uropean 

Union possesses such annuhnent power. Most odler lOs, do not grant similar power. 

However, absence of an express annulinent power may not deny an interpretation,in dle 

form of judgi11ent or else, a review aspect. The reason for such assertion relies on practical 

and lOgical explanations than clear cut rules. Pragmatically, the legal consequences would 

bring about effective annulinent. In his study of judicial Review, professor Kaikobad writes, 

relating to the IC]: 

" .. . Ivhm the (G1IIt .fi"d.r i1l itJ tOllte1ltiollS pJvlwedi1lgs that a1l ad of a1l iJltemaliollal body is 

invalid ill termJ of ultra VI"?!, t/Je ad will, of IYJlJlJe, IYJlltinJJeto exist in law orfad bemuse in 

tOlltentiollS mses the dedsion is final and binding Ollly on the litigatl;'!, Jtates, and JlO other 

entity, state OJ· othmtJire. 1-'or that very J?aJOII, howeJJeJ; the diJputi1lg affeded state may be hemd 

to argue thai act zs Jlot any mOJ~ oppoJab/e to d. It tOldd be argued ill slJlh timJmstaneeJ that 
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the ad ill qllestioll (anllot mate or affe(t or has (eased to mate or ajfeti legal obligatiolls]or the 

dZJputil1g state. III short, the a(t will a!most t~liaill!y be Iloid illtclpC/11eS, as opposed to bezllg mill 

alld void crga omlless . . .. 111 empi""a! lega! terms, IPhC1~ all ad of all illtemaltolla! body hClS 

beell ded{//~d 111111 alld void by way of a ;ildgmellt of the highest jlldidal O1;gall of the UN system, 

tlJe act wil! lose its pmllmptioJl of legalilJl alld va!/dilJl. It wil! theJi wst doubt over most, if llot 

all, sllbseqllellt ads adopted 011 the basis of the illvalid ad. 'r,2 

What he says is that even if not annulling in stni:tll seIlS", the declaration of invalidity or 

illegality will extract out the bindingness o f the challenged act. Mann, by his proposition of 

'relative nullity' also shares this view of professor Kaikobad63 

Similarly, an advisory opinion given against validity of an impugned act will make 

continuation o f any situation 'legally and po litically intolerable.'64Some writers even dare to 

assert that "an advisory opinion holding a UN decision illegal will have the same effect as 

ann uL11ent. " G5 

Observing the asymmetryof judicial review systems in municipal laws, professo r Kaikabod 

also suggests no t to strictlyadhere to annuul1ent as a prerequisite.66 

3.4 Experiences of Judicial Review in Some Selected lOs 

Some basic tl1 eoretical found ations of review of acts IOs have been illuminated above. The 

reactions to in ternational judiciaries and the increasing role of the latter in non-municipal 

arena have been raised. A point logically worth elucidation next, thus, will be experience of 

IOs with respect to judicial reviews. Here, however, only the UN and EU practices will be 

illustrated. The UN will be discussed due to its prominent status among IOs and its 

recognizable constitutional influence on other non-state institutions. Any study of IOs that 

fails to address tl1 e UN will not be taken complete. Since its establishment, some six decades 

" Ibid., P. 46 
'" Ibid. 
" Ibid. 
6) Schremer and Blokker. above n 5, p576 
6G Kaikobad, above n 61, p. 49-50 
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ago, huge developments have been made. Hence, considering its influential position, 

investigation of its judicial review system will be crucial. 

Following that the European Union will be examined. The Union has formed the most 

effective review system. Even though, there is controversy as to the exact juridic nature of 

the union, no body denies its 10 aspect which makes the study of its judicial review system 

most relevant. In addition, the European Union has served as a guide during the 

establishment of the l \frican Union which makes its study most relevant for this research. 

3.4.1 Judicial Review in the United Nations Systems 

3.4.1.1 Trauvax preparatories and Text of the charter 

Repeated attempts to vest the IC], the principal judicial organ, wid1 significant roles in the 

UN system at the age of establishment, proved a failure. First dle court was proposed to 

hold advisory powers to states.'" The exponent, dle Belgium delegate, later modified its 

proposal urging amendment of the chapter on Pacific Setdement of Dispute to include 

that"[a]ny state party to a dispute brought before the Security Council, shall have the right 

to ask the Permanent Court of International Justice whether a recommendation or a decision 

made by the SC or proposed in it infringes on its essential rights. If the court considers dlat 

such rights have been disregarded or are threatened, it is for dle council either to reconsider 

the question or to refer the dispute to the Assembly for decision.""" In the belief of the 

delegates, this would "strengthen the juridical basis" of the SC decisions69 In the same 

conference Belgium called for the nanung of the court as an established procedure to handle 

disagreements on interpretation on the Charter between organs. But it was agreed dnt 

United Nations is unfit to be set np with a judicial organ at dle summit70 

67 Belgium at the beginning urged that whenever the SC intervened to settle a dispute, its action should 
become final after the parties had an opportunity to "ask an advisory opinion from the Ie] as to whether the 
decision respected its independence and vital rights." Doc. 2,6/7 (k), 3 UNCIO Docs. as quoted in \\Iat50n, 
above n 23, p.8 
OH Ibid ., 1'.9 
'" Ibid. 
70 The Sub Committee concluded: "Under Unital)' forms of national government the final determination of 
such a guescion may be vested in the highest court or in some other national authority. However, the naUne 
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However, these events in the preparation stage and the absence of express power permitting 

the court to engage itself in review activities in the present texts of the Charter have been 

considered as not excluding judicial review. Watson, thus, concludes from his smvey of the 

Charter, trattvax p,"paratOlies inclusive: 

'~be Irp0l1 on intetplrtation did 1I0t mle out )lldilial I?view altogethel;· it I)eid imtead tl)at if all 

orgaJI prodlU?d an intelpl~tation tbat was not'generally aa·eptable'it would be without 'binding 

fon-e.l)laillly, this statemellt implies that tl,e (Oll1t would not be I~qllitrd to give effed to a 

SWllity Cotlllt1i detisioJl based 011 an illtelpretation that was not 'generally amptable' and 

therejim 'witbollt bindiltgfon-e. ' MOI?ovel; the repOit dearly stated that the (Otllt might be mlkd 

011 to l?sol'Je diJputes over intetpl?tation and 'Jnplied Ibal Ihe (o1I11 's WOld wottld be final, at 

least ill that parttl-lilar dispute afld ,vith mpecf to those parties. '~I 

Another scholar similarly stated the effect of the text assertions reached at the San Francisco 

Conference on the role of the court as not explicitly supportive of " the notion of judicial 

review by the court of the Security Council's decisions" only.72 He then continues to argue 

that '[tJhis would not, however, necessarily mean that tl1e Charter precludes the court from 

examining the validity of the decisions of the political organs of the UN should such a 

question arise in proceedings duly brought before the court."73 Appreciating the lack of an 

express prohibition against judicial review, this personality asserts that Judicial review 

mechanisms may be developed through practice.' 

3.4.1.2 Development through case-law 

a) Certain Expenses case 

And it is tme as well that the ICJ has engaged itself in review of acts of some organs of the 

UN. In the Certain Expenses case of 1961, for instance, the court was asked its opinion 

whether expenses of the 1950s operations of the Congo and the i'vliddle East Falls under Art 

of the organization and its operation would not seem to be such as to invite the inclusion in the Charter of 
any provision of this nature." Tb id ., p.364 
71 \'\Iarson, above n 23, p.13 
72 Karmul Hossain, Legality of the Security Council Action: Does the International Court of Justice Move to 

take up ti,e Challenge of judicial Review? 5 Rev. Int'l L. & P ol. 133 (2009), p.148(Citarion omitted) 
73 Ibid. 
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17(2) of the charter which provides that "[tJhe expenses of the organization shall be borne 

by the members as apportioned by the General Assembly." Before the resolution was 

adopted by the Assembly, France had requested the Assembly to frame the legal question, to 

be presented to the court which the opinion was to deal with, to include examination of the 

fact that the expenditures were decided in conformity with provisions of the charter 

though the Assembly rejected it finally74 

In delivering its opinion, then, the court took the French question into consideration and 

stated that it could not be precluded from assessing whether "the expenditures were decided 

in conformity with the provisions of the charter, if the court finds it appropriate" and "it is 

in full liberty to consider relevant dara available to it forming an opinion on question posed 

to it for advisory opinion."7s Finally, the court held "the operations were taken to fullflll the 

prime purpose of the United Nations that is to promote and to maintain peaceful settlement 

of the situation ."7(, In doing so, the court validated the act of the Assembly. In the following 

passages of the decision however, the court confusingly stated that it "does not have tlle 

ultimate aurhority to interpret the Charter. . . As anticipated in 1945, therefore, each organ 

tTIust, in the fust place at least, deterrnine its O\V11 jurisdictiol1. H77 

b) Namibia Case 

The Namibia (South West Africa) caseis another occasion wherean activity of judicial review 

is conducted b), ICJ. Following the decision of the General Assembly, the Security Council 

in its consecutive resolutions declared thatSouth Africa had violated its Mandate in Namibia, 

the then South West Africa, and tlle Mandate had been terminated and also ordered South 

Africa to withdraw.78 However, SOUtll Africa failed ro comply which led the SC to request an 

7~ Certain Expenses of the United Nfltions Case, 1962 Ie) Rep n1creinafter Certain Expenses Case], 1'.156 
(The amendment was rejected by 47 votes to 5 with 38 abstentions .) 
H Ibid. , 1'.157 
76 Ibid. 
77 Ibid., p. 168 
" See: SC Res 264(1969) ; SC Res 269 (1969); SC Res 276 (1970); SC Res 283 (1970) SC Res 284 (1970) 
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advisory op1111On on the lega l consequences o f the continued presenceof South A frica 111 

Namibia not withstanding Resolution 2707 9 

O ne of the objections pleaded by the government of South Africa was that the advisory 

requesting resolution 284 o f the council was invalid . BOlt, along with France, also contested 

the validity of the General Assembly Resolution which terminated the Mandate o f Namibia 

and alleged the presence of South Africa there illegal as ultra -vires81 In addressing this, the 

court first stressed its lack of judicial review powers and continued stating that 

"[t}be qllcJtioll of validity or t'OlIfrmllity Ivitb the CI)arter of tbe Gemral AJJCmbly ReJOilltioll 

2145 XXI or t~/ated Seclltity COII",il mo/utioll doew't form tbe subjet'! of tbe nqllest for 

advisory Opillioll. HOlvevet; ill thc excmse of itJll/dicia/ fli lldiotl atICl si",~ objcctiolls bave beclI 

adlilllltcd tbe <"Ourt, Iii tbe COlmc of tI.r rca.rollillg, will cOllSldcr tl)cJe objet'!io17S bcfrm dctclmillitlg 

tilly legal c'ollJcqllcmvJ Clt iJitlgji-om tboJC nJoluliollS. ' 82 

Rejecting the objections, then, the court concluded that decisions made by the Security 

Council had been adopted in conformi tywith the purposes and principles of the charter and 

in accordance with its Art.24 and 25. Here again, the court assessed the contestation and 

upheld the validity o f the resolutions. 

c) Lockerbie Case 

T he explosion of Pan Am Flight 103 over Lockerbie, Scotland became an important case in 

international law. H ome states of the victims, US and UK, conducted investigation and 

uncovered tll e involvement of two Libyan intelligence o fficers whom they demanded to be 

extradited83 Libya, for its part, regarded the claims falling within the scope of application of 

the Montreal Convention to which all three were parties. Basing its argument on the 

79 Legal Consequences for States of the Continued Presence of South A frica in Namibia (South \Vest Africa) 
Notwithstanding Security Council Resolution 276(1970), 1971 IC) Rep[ hereinafter the Namibia Opinion], p 
19 
80 De Wet, below n 9,1'.35 
" Ibid. 
82 The Namibia Opinion, pAS 
" T he Joint Declara tion by the US and the UK on 27 November 1991 reprinted in 31 I.L.M. 723(1992), p. 
724 
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convention, Libya brought an application before the ICJ requesting, among others, 

provisional measures to enjoin the US and UK from taking any action against the state of 

Libya directed to surrender its accused nationals to jurisdictions external to Libya.B4 

The provisional measurers and preliminary objections stage of the Lockerbie case suggested 

the possibility that the court might be willing to review the validity o f the underlying Security 

Council decisions. In the provisional measures, as noted by one author, "the bench exhibited 

near consensus regarding the pnnza ja,ie validity of resolution 748(1992)."85In the separate 

opinion of the judges however, disagreement on the ultimate validity of resolution 748 was 

viewed. It varied from judge O da's opinion that "[tJhere is certainly no thing to oblige the 

Security Council, acting within its terms of reference, to carry out a full evaluation of the 

possibly relevant rnles and circumstances before proceeding to the decisions it deems 

necessary," 86 to the statement of Judge EL-Kosheri, who went far to examine the validity the 

Security Council resolution 748, in his dissenting opinion and ended up stating that 'it 

ispossible to consider that the Security Council, when adopting paragraph one of resolution 

748 (1992),impeded the court's jurisdiction freely to exercise it, inherent judicial function 

with regard to issues on which tl,e argument had been hea rd just a few days before and that 

by doing so the Securi ty Council committed an act o fextCJS de pouvoil' which amounts to a 

violation of Art 92 of the charter. "87 Finally, before the court proceeded to entertain merits 

of the case. Libya agreed for the transfer of its nationals to the Netherlands for trial. 

The significance of this case begins with its contentious nature which has "greater 

precedential va lue."88 \'(Iatson, further astutely states: 

" . . .. it a/so sltggestJ that the (OIl1t does not thinkjtldli,al I~vtew should be exenised only when 

implilit/y 01' explilitly endomd by a UN OIgan seeking all ad1Jtsory opinion on the effect of that 

l'I4 Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial 
Incident at Lockerbie, 1992 ICJ Rep. (provisional Measures Order of Apr.14) Q1ereinafter Lockerbie case], 
1'.8 
85 David Scbweigm:ln, The Authority of the Security Council under Chapter 'VII of the UN Charter: Legal 
Limits and the Role of ci,e International Court of Justice (2001), p.268. 
86 Lockerbie Case (Prov. Measures), Declaration of Oda, p.129 
87 Lockerbie Case (prov. :tvleasures), Dissenting Opinion of El-kosheri, p.2l0 
88 \Vatson, above n 23, p.27 
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olgall's ads. The detisioll implies tiJal Ihe illlemaliollall'ormJIIlllily is moving 100vord a blVadel' 
al'l'ejJlallt' of jtldlda! ,"view Ihall Ihe jramC1J of the UN ClJalter perhaps ellvisioned Ihe 
subsequelll prall lie tlilder the Chmter mil)l hm)e altel'd its li,te,p,.latioll. SIIl'h a shiji is 
pCl7JIiSJl'ble IIlIdel' ",aly law, al /eml i/lhe !Vodd l'ommllilily mqlliw'CS, alld this asped of the 
Libya detisioll has 1I0t beell Ividelyre/etted by slales as of yet. '89 

It is also observed by another writer that the judgment on preliminaty objections in which 
the court jo ined the ques tion of Libya' s claim to the merits "implies that the court will 
further examine the arguments by the parties related to the validity and reviewability of 
Securi ty Council Resolutions 748 (1992) and 883 (1993). "90 

The case studies above transpire an apparent conflicting stands of the court as far as judicial 
review is concerned. In the two instances, the court in effect tested the contested acts and 
affirmed their validity. In deed, due to factual elements of the cases the court pronounced 
their validity. And the possibility of their invalidity or nullity had been hanging there. 
Therefore, actual exerClse of reVIews was involved there despite the court's 
acknowledgement of its lack of revIew power. Some limits the effect o f this self­
preclusionassertion as suggesting that "it has no right to judicial review in the sense where 
thisis a separate or special institution as known in nationallaw."9I TheLockerbie case pushed 
the development of the case law one step forward in that the majority judges concededthe 
valid ly of Resolution 748(1998) relying on the presumption of validity in contentious case. 
The modest conclusion one can arrive at, from the surveyed practices of the court, is that 
the court can engage in an implied power of judicial review on the part of the court to ti1e 
exercise of its judicial functions. 92 

8? Ibid.,pp.27-28 
<)u Schwcigman, above t1 84 ,p.840 
')J DapoAkande, The International Court of Justice and The Security Council: Is There Room for Judicial Control of Decisions of The Political O rgans of The United Nations?, 46 lnt'l & Compo L.Q. 309 1997,1'.333 (stating Ie] lacks power to quash decisions of UN political organs); Sec also Bernd rvrartcnczuk, The Securi ty Council, the International Coun and Judicial Review: \Xlhat Lessons from Lockerbie? 10 EJIL 6171999, PP.526-27(propouncling that the Charter does not foresee a specific means or procedures by which decisions of political organs will be scrutinized by the court) 
nSchwcigman, above n 84 , p.271 
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3.4.1.3 Some Factors that can serve as aground for Review 

Once we are convinced pertaining of the existence of power of review by the ICJ , save its 

limited scope, exploration of the grounds of review stands next in the study. Many 

researchers have devoted their ink to the matter in particular with regard to activities of the 

Security Council. A number of them adhere limits have to be, and in fact have been 

established, on the powers of the SecurityCouncil amid carrying out its mandate of 

maintaining peace and security. It is forwarded, therefore, that there are some factors that 

cannot be contravened by actions of the Security Council as dealt with below. It should be 

noted also these constraints apply similarly to other organs, both subsidiaty and principal, of 

the organization. 

a) Purposes and Principles of the UN 

Art 24(2) of the Charter expressly limits the Council to perform its activities " ... in 

accordance with the purposes and principles of the United Nations." These pnrposes of the 

UN are maintenance of peace and security, respect for self-determination of peoples, 

proillotion of human rights and resolution of socia-economic and humanitarian problctns. 

These principles of the system include sovereign equality of states, the obligation to act in 

good faith, peaceful settlement of disputes, prohibition of use of force, the principle of 

cooperation and non-in terference in the domestic affairs of member states. 

Judge Weeramantary in the uekerbie and judge ad /Joe Lauterpacht in the Gel10ttde case 

expressed that this phrase in Art 24(2) sets limits on tlle Council. 93 It, therefore, means tlnt 

the Security Council cannot discharge its duties at tllt expense of any of them. Some, 

OJ Lockerbie Case, Declaration of Weeratnantry ].. ICJ Rep 1992, 3, p.61.[Judge Weeratnanuy stated: "il rt 24 
itself offers us an immediate signpost to such a circumscribing boundary when it provides in Art. 24(2) that 
the Security Council in discharging its duties under An 24(1), 'shall act in accordance with the purposes and 
principles of United Nations.' The duty is imperative and the limits are categorically stated."]; See also 
Convention on the Prevention and Punishment of the Crime of Genocide (provisional I\1easures), Bosinia 
and Herzegovina vs. Yugoslavia (Serbia and Montenegro), IC] Rep. (1993) nlereinafter the Genocide Case]. 
Dissenting Opinion, Lauterpacht ad hoc J, ICJ Rep. 1993 325,440. [Similarly Judge ad bOiLauterpach 
remarked: "Nor should one overlook the significance of the provision in Art 24(2) of the Charter that, in 
discharging its duties to maintain international peace and security, the Security Council shall act in accordance 
with the purposes and principles of the United Nations."] 
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however, doubt their utility as limitations since they are too vague to be implemented and 

end up giving broader powers to the Council than limiting it. 94 

Though true that the inherent vagueness in principles and purposes display perils, the 

Council needs to balance the realization of its primary goal with the realization of secondary 

goals contained in the Charter. 95 Therefore, when the Security Council resorts to 

enforcement measures, the principle of sovereign equality, which typically include territorial 

sovereignty demands the council not to change the borders of a state against its will or 

transfer one part of a state territory to another% Again, the council cannot impose 

setdement on parties to a dispute as disputes have to be setded in accordance with the 

principles of justice and internationallaw.97 Thus, the principles and purposes stipulated in 

the Charter substantively bar acts of d1e Council and od1er organs of the UN. 

b) Peremptory Norms of International law 

The VCLT is the first formal document that dealt wid1 the concept of jus togells. Art 53 of 

the convention reads: 

'Y'J tl'Wty is void if; at the tltl1e 0/ itJ "ontlmio", it cOIl/licts with a peremptory "Olm of getteral 

illte17latiol1a! law. For the pmposes of the p,rsellt (Oll1le!ltiOl1 a pelrmptory 1I0rm of genera! 

inlematiol1a! law is a lIonn aa'epted and mogllized by the ztlte17lationa! (ommZlnity of states as a 

whole aJ anOlm fmm which 110 demgattOIl IS pelmitled and whtd7 call be modified only by a 

sltbseqllent norm o/general intematzollallaw halling the same d7aradel: " 

Therefore, norms of jus togelIs underlie international law. They cannot be deviated at any rate 

except d1ey have been superseded by other rules of the same genre.Their ban~ng effect is 

not limited to treaties; it extends to any legal act or situation inconsistent with lzlS (ogens 

" De Wet, above 11 24, p.192 
9; Ibid., 1'.193 
9G Derek Bowett, "The Impact of Security Council Decision on Dispute Settlement Procedures," 5 E]IL 
94(1994), P 107 
97 Art 1 (I) of the UN Charter 
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requirements'"" It follows, therefore, any act of the Security Council in conflict with norms 

of jus cogeJ/J necessarily becomes of no effect. 

In the Gellodde case this was one dimension of the dispute. Being incapacitated, due to the 

arms embargo imposing Resolution 713 of SC, to defend it self against the genocidal acts of 

Yugoslavia, Bosnia contended to construe such a Resolution as assisting the commission of 

genocide in Bosnia by theSerbs who had access to the arms stock of former Yugoslavia and 

argued that any resolution that served this pUlpose is without effect. 99 Judge ad hoc 

Lautelpacht also admitted Resolution 713 as an 'act contralY to a rule of lits cogeIlJ." OO With 

respect to the consequence of the Resolution also he wrote: 

'\'11 Jtrld logit; Ivhell the operatioll of paragraph 6 of seanil] (ol/illil moll/tioll 713(1991) begall 

to make members of the Ullited N atiolls ac{essoties to gelloade it {eased to be valid alld 

billdillgill itJ operatioll agatllSt BOJllia I-letzegovilla alld tbat membm of the Ullited 

NatiollstbCII became jiu to dimgard it. "101 

Though the namedjudge did not conclusivelydesignate the resolution invalid, he, in effect, 

had influenced actions of states individually and collectively. 102 Some states were induced to 

act in non-compliance. 103 The recent decision of the Court o f First Instance of the European 

Union in the, Kadi case, IS more firm and concordant to the position o f the judge ad hal' 

Lauterpacht' 04 

" Christopher Ford, ,\djlldicating JIIS eagens, 13 Wis. Int'l L.J 145 (1994-95), 1'.146 
99 The Genocide case, p. 332 
1flO Ibid., 325 
101 Ibid ., 441 
1U2 See Akandc, above n 91, p. 322.(rVlalaysia and Croatia Showed their readiness to supply anns to rVluslim led 
Bosnian Government. The US Congress issued a bill lifting the arms embargo on Bosnia. The Organization 
of Islamic Conference declined the SC's anns embargo invalid and illegal]. 
103 Ibid. 
10.\ Yassin Abdullah Kadiv. Council of the European Comrniss ion and Commission o f the European 
COlluTIlIl1ities, Case T-315/ 01, 21 September 2005, para. 235 available at http: //eur­
lex.europa. eu ILexUrjSelv ILexUriSen'.do'c"i=CELEX:62009AQ085: EN:HTML. The Court stated: 
"Imernationallaw thus permits the inference that there exists one limit to the principle that resolutions of the 
Security Council have binding effec t: namely, they must observe the fundamental peremptory provis ions of 
jm cogeus. If they fail to do so, however improbable that may be, they would bind neither the member states of 
the United Nations nor in conseguence the community." 
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c) Human Rights 

Respect for human rights is at the corner stone of the United Nations system. Art 1(3) of 

theCharter stipulates, as its purpose, that cooperation of international community be based 

in promoting and encouraging the respect of human rights and fundamental freedoms. 

Organs of the UN also share this obligation with member states.In the Namibia advisory 

opiJlioll and Diplomalit alld COIISllla!" slajj· ({Ises, the ICJ had mentioned that violation of human 

rights and fundamental rights, by state members, amounts to contravention of d1e purpose 

and princip les of the organization .lOS It would be then illOgical to claim the promoter of 

respect to such rights may act atOlIl1"C"io. Thus, substantive obligations emanate from the 

pll1pose of promoting observance of human rights and organs of the organization including 

the Security Council, cannOt be exempted from this obligation. 1()(, 

However, as limitation on acts of theSC, human rights are sub-divided into derogable and 

non-derogable rights. Art 4(2) of the ICCPR lists the right to life, prohibition of torture and 

degrading the treatment, prohibition o f slavery and servitude or civil imprisonment, the 

impermissibility of non-retroactive punishmenr, the right of recognition before the law and 

freedom of thought, religion and conscience as rights from which no deviation even in times 

of emergency is aUowed.'07The Security Council itself cannot stray away in itsactivitiesThe 

fact that most of these non-derogable rights have attained the Status of )ils ivgellS strengthens 

their limitative aspect. 

Nonetheless, d1is should not in any way imply that d1 e derogable rights category of hwnan 

rights are easily escapable. Primarily, d1e principle of proportionality applies, as the 

105 The Namibia Case, p.37 ; In the Namibia advisory opinion ICJ stated that "denial of fundamcmal human 
right is a flagrant violation of the purposes and principles of the charter." Again, in the Diplomatic and 
Consular Staff case, the Court ruled: "wrongfully to deprive human beings of their freedom and {Q subject 
them to phys ical constraints in conditions of hardship is in itself manifestly incompatible with the principles 
of the charter of the United Nations, as well as with the fundamental principles enunciated in the Universal 
Declaration of Human R..ights" rrhc Consular Staff in Tehra n case, p. 39] 
10(, De wet, above n 23, p.201; Gill T.D, Legal and some Political Limitations on the Power o f the UN 
Security Council to Exercise its Enforcement Powers under Chapter VlI of the Charter, 26 NYIL 33 (1995) 
p.72 (asserting that duty of SC to respect essential human rights and be derived from Art 24(3),55 and 56 of 
the Charter) 
107 De Wet ibid., p.201 
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Committee on Economic, Social and Cultural, affirmed1 08 The committee derived this 

conclusion from the "commitmen t in the Charter to promote respect for all human 

rights".lo'! The SC, thus, cannot avoid the protection of at least the core contents of the 

right. 110 

d) General International law 

\'(Ihether general international law is a constra in t on the activities of the Securi ty Council is 

controversial.On the one hand, enforcement measures of the SC allow infringement upon 

and restriction or suspension of the rights of states which the exercisable under both 

customary and conventional international law. And this is what is done in the case where 

trade and communication embargos, maritime blockades or 'no fly zone' are imposed on 

perpetrators of international peace the security. III The grounds which constitute a threat to 

peace include acts such as civil unrest, arms buildups, failure to surrender suspects of 

terrorism, which are not basically violations of in ternationallaw. 112 This, however, does not 

exclude them from matters in which the Securi ty Council can take measures. ILl It is 

submitted, therefore, the Council need not base its determination upon considerations of 

international law. 11 4 

An aspect of this view, limits the effect of international law to measures of the SC in the 

context of peaceful settlement and ad justment of disputes. This argument underlies Art 1 of 

tl,e Charter which divides the path to achieve international peace and security in to two. 

Pursuant to the proponents, from between the two roles of the SC relating to the 

international peace and security, namely maintenance and restoration of peace and 

adjustment and settlement of breaches of the peace, only in the case of the latter is the 

WII United Nations Conu1uttee on Economic, Social and e ululIal R..ights, General Comment 8: The 
Relatio nship between Economic Sanctio ns and Respect fo r Economic, Social and Cultural Rights UN Doc. 
E/C. 12/ 1997/8 para. 7 
"" Ibid., 
110 Schwcigman, above n 8, p. 171 
III Gill , above n 105, p. 63 
11 2 Ibid., 62 
113 lbid. 
'" Ibid . 
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Council required to conform to in terna tional law. 115 They also add the supremacy clause, in 

Art.1 03 of the Charter vis-a-vis other treaties as implicating that the SC is unbound by 

international law. 11 6 

In contrast, it is argued by some, that international law governs acts of the Sc. One premise 

for such assertion is the nature of the organization which is established by states. Therefore, 

states are undoubtedly limited by international law and it would be less acceptable dun ever 

that sovereign sta tes should have created an international organization equipped wid1 broad 

powers of control and sanction vis-a-vis d1emselves but itself exempted from the duty to 

respect both the Charter which gave birth to it and international lawl17Akande also denies 

that d1 e San Francisco conference limited the application of international law on d1e peaceful 

adjustment o f disputes only. His survey o f the trauallx p'?paratolicJ supports the limitation of 

the SC by international law though not conclusively. llH The similar attributes of both the UN 

and its members have i.e. their equal subjection to international law, also shows, as Akande 

sugges ts, that d1 ey have obligations under it l " 

111erefore, un less d1e Charter specifically allows the council not to be limited by international 

law, it is required to act in compliance with international law. l20 Where the grant of power is 

general, the mere fact that it is subject to international law, obliges it to accord with genera l 

internationallaw. 12 ! 

3.4.1.4 Review of Judicial Actions 

In (he UN, judicial actions are also reviewable. The organ under discussion here is the 

United Nations Administrative Tribunal. In its original form, d1 e statute of the Tribunal 

under its Art 10(2) provided that the tribunal' s decisionswere'binding and without appeal' 

denying any possibility of revision. But d1e 1955 amendment included the present Art 11 (1) 

1" Hans Kelsen ,The Law d,e United Nations: A Critical Analysis of its Fundamental Problems (1951), p. 294 
116 1\kande, above n 91, 1'.319 
117 Bedajoui ,The New World Order and the Security Council - Testing the Legality of its Acts (1994),1' .7 
118 Akande, above 1191, PI" 319-320 
119 Ibid. 
12U Ibid. 
121 Ibid. 
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of the Sta tute that acknowledges a special system of teview by which member states, the 

Secretaty General and a person in respect of whom a judgment has been rendered by the 

tribunal mal' request review.122Pursuant to this system, a request is forwarded to the 

committee on Applications for review of judgments of the Administrative Tribunal to decide 

whether there is a substantial basis for the application and if so, requests an advisory opinion 

of the ICJ. 123 

The grounds of review under the statute of the tribunal are confirmation or excess of 

jurisdiction or competence, errors on questions o f law, failure to exercise jurisdiction and 

fundamental errors o f procedure occasioning a fa ilure of justice. 124 This seems to suggest 

that the challenges are generally procedural in nature. However, as judge Oda indicated, "the 

court is [at times] expected ... to function in substance similarly to an appellate court vis-a-vis 

UNA T, to review the actual substance of the Secretaty General's decision and, if necessary, 

to substiture its own opinion on the merits of d,.t of UNAT." 125 

3.4.1.5 Legal consequences of the Invalidity Pronouncements of the Court 

It is a wonder of many what the effect o f decisions or opinions of the court that rendered 

acts of d,e organs invalid would be. The solution for this relies on the premise of d,e 

following points. The court is, even through one among the principal organs, notsuperior; 

hence no hierarchy is envisaged in the charterY" Second, decisions of the court in 

contentious cases oblige the parties to dlat particular case only. 127 1\dvisOlY opinions are also 

advisory and lack binding effect. '2" But as stated elsewhere in tllls study before, the single 

effect of this feature of tl,e judgments of ICJ is absence of annulment power as in the most 

municipal judicial review sys tems. 

122 GA Res.957(X), UN GAOR,10th Sess., Procedure for the Review of United Nations Admin.istrative 
Tribunal; amendment to the Statu te of the Administrative Tribunal, UN Doc .A/3116(1955) P.31 
123 Stannc o f the Administrative Tribunal o f the Un.ited Nations, adopted by the GA / Res. 351 r\ on 24 
November 1949 and las t amended by GA/ Res. 52/ 166 on 15 Dec 1997, Art 11 (2) 
' 24 Ibid., Mt. 11 (1) 
12; .Application for the Review of Judgment No. 333 of the United N ations Administrative Tribunal , 1987 
I.e.J. 18, 89 (May 27)(Separa te Opinion of Judge Oda), Para., P. 75 
12(, Kaikobad, above n 61 , p. 45 
127 Stan'te of IC), Art. 59 
128 Akande, above n 91, p. 333 
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Still, however, the pronouncement o f the court in any case is not without impact. Firstly, 

non-compliance may be witnessed following the invalidity of the court's decision or 

opinion. 129 Compliance in the UN is strongly correlated Witll validity o f a resolution. 130 This 

is also viewed in the Namibia Opinion where the court asserted, after examining tlle validity 

of the SC resolution, that " tll e decision s are t'ollSeqllCllt/y binding on all states members of tlle 

United Nations, which are thus under obligation to accept and carry them out." 131 In other 

words, the court maintained that those resolutions in conformity ro the purpose and 

principles of the charter give rise to binding obligations on member states. O tllerwise, 

compliance cannot be expected. The Security Council would also be influenced by 

pronouncements of the court. Within the council, deliberations and positions of member 

states are molded by tlle arguments of the court and receive immense acceptance. 132 It, 

therefore, will inevitably direct the activities of tlle council. In addition, it prevents similar 

illegal decisions from being undertaken in tlle future. \33 Needless to say, other subsidiary and 

principal organ would be pressured to follow the path set up by the pronouncement of the 

court. 

3.4.2 Judicial Review and the EC Law 

The Maastricht Treaty stipulates under its Art. 6(2) that " [t)he Union shall respect 

fundamental rights, as guaranteed by the European Convention for the Protection of 

Human Rights and Fundamental Freedoms signed in Rome on 4 Nov 1950 and as they 

result from the constitutional traditions common to the member states, as general principles 

of community law." A right incorporated within in this convention is the right to a fair trial. 

The ECtHR in the Golder t'me emphasized that this provision inlplies a right of access to a 

court for every person wishing to commence an action in order to have his civil rights and 

12') Ibid., p. 322 (Stating the analys is of Judge ad hot- Laurerpacht in the Genocide Case was accepted, in effect, 
by certain srates and O rganizations. 
130 De \X1ct, above n 8 ,po 55 (arguing advisory opinions Clarify law which creates greater chance of 
c0111pliance) 
131 Akande, above n 91, p.335 
132 D e \\let, above n 8,p. 57 
m Gill, above n105, p.124 
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obligations determined l34 Moreover, individual's entitlement to effect judicial protection of 

rights they derive from tl1e community legal order has been asserted by the 

ECJ. 13SConsequently, the European Court of Justice holds the widest review power against 

acts o f political organs of tl1e Union in distinct manner from other lOs. The sys tem is so 

broad as to include citizens of Members States of the EU as applicants. In terpretation of the 

primary laws, EC treaties and validity of subsidiaty legislations are checked by the court. 

Binding and non-binding acts or omissions of the internal bodies are subjected to scrutiny of 

the court. And significantly, the fact that the E Cl's judgment has the effect of annulling the 

contested act evinces tl1 e unique aspect o f the system compared to other lOs as described 

below in depth. 

3.4.2.1 Structure of the Community Courts 

The Court of Justice of tl1e EU consists: tl1e Court of Justice 136, the General Court !.17 (used 

to be called the co un of first instance before the Treaty of Lisbon of 2009) and Specialized 

courtS. ' lH The mission of the court is to ensure that "the law is observed in the interpretation 

and application of the treaties . lJ9 Presently, the court has the mandate to deliver a 

preliminary opinion as to whether an agreement envisaged is compatible with tlle founding 

treaties. '40 This also includes giving opinion on me question whetl1er the Union or any 

Union insti tutions has tlle mandate to enter into that agreement. l4l This has led some to 

think that the court has a constitutional court facet. 142 The legal frameworks governing the 

'34 Golder v Unjted Kingdom, Serie A 18 (1975) , Judgment of 21 Februar), 19 75, EctI-IR (1975) available at 
http://ww\V!.Obio.no/ - dadwittch/echr/ golder.html. Section 25 
13; Corthant and Frederick, ibid., p,489 
lJ" Art 19 of TFEU 
13' Ibid 
138 lbict The o nly such court established is the 2004 Civil Service Tribunal. 

'" Ibid 
140 An 218 of the TFEU. It reads "A Member State, the European Parliament, the Council or the 
Conunission may o btain rhe opinion of the Court o f J lIS ace. \Vhere the opinion of the Court of J lIstice is 
adverse, the agreement envisaged may no r enter into force unless it is amended o r the treaties are revised." 
1~I Ka terinaYocheva . Specific Acts of the Court Justice o f the European Union Opinion o f the Coun o f 
Justice 2011 , Acta U. DanubiusJur. 75 2011 , p. 76; See also Case 8/55 Federation Charbo nl1jer de Belgique v 
ECSC High Authort)" Opinjon of AG Lal1grage, delivered 0 11 12 June 1956.[ Fo rmer Advoca te Lal1grage has 
describing the Treaties as Constitution] 
H2 Yocheva, ibid., p. 
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activities o f the court are the founding Treaties, rules of procedure of the courts and the 

statu te of the Court of Justice of the EU. The Rules of procedure o f the Court of Justice 

distinguishes among the following acts of the court: judgments,143 decisions,l44 orders,145 

opinions I'!, and opinions and views of the Advocate General. 147 The court with all its three 

jurisdictions has, as stated by one academic, delivered 15,000 judgments as of 2011. 148 This 

shows dle inlportance of dle court in the Union. 

The court has assumed roles that allow it to balance the power of the community institutions 

with member states 1 •9 Pro tection of citizens' rights is also one of goals of the court's 

activities. In the interpretation of the general and unclear written rules of the community, the 

court has safegua rded rights of individual citizens l 50 Enhancement of transparency 

accountability and democratic decision making has been achieved by the court's power of 

review, which is employed in two various means. 151 

a) Action for Annuhllent 

Pursuant to Art 230 of dle treaty, an action contesting any binding o r secondary law may be 

lodged. This is a direct judicial control mechanism stipulated in Er: law. And the following 

requirements need to be fulfIlled. 

J~3 Judgments of the Court afC rendered Pursuant to Art.63 et seq of the Rules o f Procedure of the Court of 
Justice on reference fo r it preliminary ruling, direct action ( as in ac tions for fa ilure to fulftll an obligation & 
action for annulmem ) and appeals see ibid,p.78 
144 The Court gives Decisions under Art 123b of the Rules of Procedure of the Court of Justice in ibid P.78 
145 Orders may be delivered in the form o f Terminating proceeding by judicial determinations or orders made 
following an appeal against an order concerning interim measures or intervention or orders terminating the 
case by removal from the register, declaration that there is no need to give a decision o f Referral to the 
General Court for instance according to Art 43 of Rules of Procedure of the Court of Justice, in ibid. , 79 
' 46 TillS is to be donc under art 107 and 108 of the Rulcs of Proceciurc and Art 30(6) of thc TFEU 
147 The Advocate General may act in accordance with A rt 59 of the Rules o f Procedure; Art 123e of the 
same( in the procedure for review of decision of the General Coun) and Art 104b of the Rules of Procedure 
14R Yocheva, above n 141,P 77 
\49 JurgenSchwarze, Judicial Review in EC Law- Some Reflections on the Origins and the Actual Legal 
Simarion, 51 ICLQ 17(2002) 1'.22 1'.18 
';0 Ibid., 1'.22 
151 Keon Lenarts and Tim Corthaut, Judicia l Review as it Contribution to the Development of European 
Constimtionalism, 22 Y ELl 2002, P. 
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As to the parties permitted to file action for annulment three categories are distinguished. 

The first type o f app licants often referred to as 'privileged applicams,' include the Council, 

the European Parliament, the Commission and Member States. lsz The 'quasi-privileged' 

group IS} consists of the Court of Audito rs, the E uropean Central Bank and recently the 

Committee of Regions,I S4 an advisory body of EU. All these bodies are allowed to bring 

actions for annuhnem for tile purpose of protecting their prerogatives. 155 

A somewhat implied right is glVen to Member Sta tes parliaments that act through their 

states. By virtue of this, proceeding for an nuhnent can be brought on grounds of 

infringements of the princip le of Subsidiarity by a legislative EU act. 151, The formal 

applican ts here are member states though their real aurhors would be parliaments and their 

chambers.ls7 

The last category 'non-privileged' applican ts are natural or legal persons as enshrined in the 

fOurtll paragraph of Art 230 EC Individual regions of the member states, unlike tile 

Committee of Regions, also fa ll within the non -privileged app licants as implied in Art 263 (4) 

of the T FEU. From among the three categories, the latter two have rights. While tile semi­

privileged applicants utilize the action relating to their prerogatives, the non-privileged ones 

need to show their 'direct and individual concern'. This requirement has given rise to fierce 

debate.15B 

IS2 An 263 (2) of the T FEU. The European parliament was not originally a privileged applicant as confirmed 
in the cosmetology judgment European Parliament v. COlllldl. It is only following the Nice amendments to the 
EC Treaty that it joined the group of privileged applican t. 
1;3 flrt 263 (3) of TFEU 
13< Art 263 (3) of TFEU; See also, AgneLimante, fIctions for Annulment Before ECJ After ti,e Lisbon Treaty: 
I-las the Access to Justice Improved? 1Ivailable at http://egpa­
conference2011.org/doeuments IPSG 10 ILimante.pdf last accessed on June 19 2012 
15; 1Irt. 263 of the TFE U 
!S6 Protocol No.2 on the Application of the Principles o f Subsidiarity and Proportionality, Annex 2 to the 
TFEU, C 115/201, O. J. 9. 5. 2008, Art. 8 
m Ibid. 
1'>8 To cite some: A. r\rnull , Private Applicanrs and the Action for annulment since Cociorniu, Common 
Market Law Review48 (2001); Cigam, Protecting ti,e Interest of Civil Society in Community Decision­
Making-The Limits of Art 230 EC,52 ICLQ 995; X., Gomsott, The EC System of Legal Remedies and 

65 



(-, 

l' 

}\n act would be of 'direct concern ' where it does not leave room for any discretion, or some 

but purely theoretical discretion is left, to the addressee as to the implementation of the 

measure. IS9 The implication o f the term 'direct' can easily be shown by proving a direct 

causal link between community measure and its effect. 1(<) On the o ther hand, the test of 

'individual concern ,' as stated in the P laU17",]elll case, will be met when " that [the 

contested]decision affects them or by reason of cll:cumstances in which they are 

differentiated from all other persons and by virtue of these factors distinguishes them 

individually just as in the case o f the person addressed" 10 1 This criteria has been considered 

strict and 'an in surmountable obstacle for access to community courts'. 162 

Some lesser standards have been, thus, suggested. An influential proposal is maintained by 

Advocate General Jacobs advancing that "a person is to be regarded as individually 

concerned by a community measure where by reason o f particular circumstances, the 

measure has, or is liable to have a substantial adverse effect on his interests." 163 111is 

standard deem s the applican t be differentiated , in the same way as an addressee, unnecessary. 

The degree of the harm o f the act only counts. 

Again, the COllrt 0 f First Instance also adopted other cri teria than the P lallmmall formula. 

Pursuant to dle CFI, in dle JegoQllm case of 2002: 

Effective Judicial Protection: Docs the System Really Needs Reform?, Legal Issues of Economic Integration 
221 (2003); AlbertinaAlbors-Llorens, The Standing of Private Parties to Challenge Community Measures: Has 
the European Court lvlissed the Boat? 62 Ca mbridge Law Journal 72(2003); Jose Manuel and Cortes Martin, 
UbiillJ, IbiRemedillm?- Locus Standi of Private Applicants under Art.230(4) EC at It European Constinltional 
Crossroad, 11 Maasticht J. Eur. and Camp. L 233 (2004) and oci,ers more. 
IS9 See III/emotional F17Iil Compaf!} v Prodllklschap VoorGroenlm en FJ7Iit, Joined cases 21-24/72, Judgment of 12 
December 1972 available It t http://cuf-
lex. europa.eu/Lex UriServ I LexU riSelv.do?uri-CELEX:61972CJ 0021 :EN: PD F Para. 6 
160 Ibid. 
161 PIOIlIJIOIlIl Co. V COlJIlNissiollrlj the Ellropeall E tYJllomif COIJIlIlIl!1iry - Case 25-62, SUllunary of Judgment 15 July 
1963 availa ble at lillp: ((eur-
lex,europa,cu ILexU riServ I I,cxUriServ.do :Jurj-CELEX:61262J0025:EN: HTML# I2, para. 4 
1(,2 tvIanuei and tvIarcin, above n 158, pp.234-235 
163 O pinion of Advocated General Jacobs UII;OIl de pequellosAglim/lom (UPA) v Com",! C-50/100, delivered 21 
March 2002 available a 
http://curia.europa.cu I juris / documcnt/c\ocumcnt.jsf?docid - 47224&doclang-EN&mocie-&par(-l, p. 60 
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"[all illdividllal} IJ' 10 be I?gmded aJ Illdividl/a/b' tOl/amed by tI tOIJlIlItlllity JIleaslllt ofge1lCrai 
applit'tlfloll Ihal tOlltcms him dim-IIY ilil" metlSllle ill queslloll afle"ls his legal position, ill a 
mallller whith is bOlh dejillile alld immediale, by mInd/Jig bis lights or by imposillg obligatzollS 
011 him. Tbe lIumber tllld po,ritioll of otberpelJolls ,vbo me likewise a!feded by tbe meaJlm, or 
wbo may be so, til? ofllo l?ieva",e III tbal legmd. "164 

The last statemem of the CFrS position abandons the 'closed class' test of the Piallma/III. 
"D, e 'closed class' approach of the Piallmallll was born in the Codomill case in which the 
Plaumallll was considered fulfilled when the applicant proves that it belongs to a closed group 
of persons affected by the legal act and the institution which adopted it had a duty to take in 
to account the effects of this act to the closed gtoup.lr.S 

But none of the above two refinements were absorbed by the Court of Justice which insisted 
in consistent application of rhePltiumall1l formula as criteria for loms stalldi of private parties. 

iii Reviewable Acts 

Nature of the challenged act also matter. Applicants of an nuimem proceedings need to 
ascertain that the act the cumext is susceptible to review. T he reviewability of an act also 
correlates to the categories of applicants. This is to mean that among the categories of 
applicants, difference exists as to the acts they can lodge application against. 

The cumulative reading of paragraph 1 and 2 of j\rt 230 transpires that the fully and semi 
privileged applicants mal' demand annnlil1enr of any regulation, directive, decisions, 
recommendations and opinions or any other kind of measure.lr.o The range is wide to 
include almos t every act of the institutions whether they are binding or no t. Moreover, the 
Treaty o f Lisbon has, as some scholars contend, expanded the acts to be reviewed by adding 
instruments such as conclusions of the European Council or international agreements.lo7 

164 Jigo-Qllid'ICi, SA v COfllflli.uioll, Case T-l 77 / 01 , (2002) available at http://eiop. or.at/eiop/texte /2005-017 .han, Pam. 22 
1(,S .r\ mhony, above 11 158, p.34 
166 Art 288 Clim Art 263(1) of the T FEU 
167 Limanre, above n 153, p. 7 
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Non-privileged applicants, in contrast, are allowed to bring actions against decisions 

addressed to the plaintiff, or a decision addressed to another person, or a regulation which is 

of direct and individual concern to the plaintiff. ' 68 The Treaty of Lisbon has relatively 

relaxed the position of private applicants in proceedings of annulment. The notable 

innovation of the abandonment of the 'individual concern' test is in the case of regulatory 

acts which do not entail implementing measuresY,9 All delegated and implementing acts of 

non legislative character, be it regulations, directives or decisions, fall within regulatory acts 

of Art 263 paragraph 4 of the TFEU. 17o To determine whether an act is subject to review, it 

is material to examine the context of the act than the form of issuance. 171 

It should also be noted that the late ex tensive use of delegation of power to various bodies 

of the Union has led the Court to assert that community bodies established to produce legal 

effects on third parties can not escape judicial review. 172 This opinion of the Court has been 

incorporated to the Treaty of Lisbon in a form amendment. Therefore, legal acts of Union 

bodies, o ffices and agencies intended to produce legal effects vis-a-vis third parties have now 

been brought under the power of the Court. 17.1 The implication of tlus amendment is that 

legal effects of an act, ratller than the organ or body issuing the act, matters most. 

iii ! Grounds of Review 

Thirdly, illegali ty o f the measure must be shown. Lack of competence vitiates the legality of a 

measure.174 Obviously, an act of an organ o f the Union must be performed within tile area 

of its competence. An act of the Commission which according to the Treaties should be 

adopted by the European Council would be susceptible to annulment as upheld in France v. 

16' An. 230(4) of the EC Treat), 
169 An . 263 (4) of the TFEU 
170 Limante, above n 153, p. 8 
171 Klabbers, above n 9 p.1 7 
112 Soge/mo v. EAR, Case T- 411 / 06, Judgment of the Court of First Instance, 8 October 2008 available at 
http: //et1[- lex.europa .eu / Lex UriS"", I LexUriServ.do?u ri=CELEX:62006T!0411 :EN:HTML, para. 36-37 
173 Art 263 of the TFEU. The new insertion reads " . . . Tt[the Court of Justice] shall also review the lega li ty o f 
acts o f bodies, offices or agencies of the Union intended to produce legal effects vis-s vis third parties." 
174 r\rt 263 of TFEU 
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Commission. 17S Needless to say, institutions of EU must engage in activities falling within 

the competence of the Community. In Germany v European Parliament and Council, the 

court annulled a directive on grounds o f lack of competence of the community as such. 176 

Infringements of procedural requirement may include omission of procedure contained in 

the relevant legislation and breach of a fund amental procedural principle such as the rights 

o f defense. 177 T his occurs, for example when the Council adopts something without 

consulting the EU Parliament or the Economic and Social Committee while such duty was 

prescribed. 17B In Schneider E lecuic v. Commission, the court held that the infringement by 

the Commission of the applicant's righ t of defense errs the Commission's decisions. 17? 

Only conuaventions to procedural requirements that are essential constitute illegal measure. 

Thus, a procedural requiremen t would be essential "if it may exercise an in fluence on the 

content of the act or deprive the ap plican t of the possibility to conuol its lega lity. If an 

irregularity has no impact on the act itself, it will be insufficient to establish the invalidity of 

the decision concerned." 100 

Another ground is infringemen t o f the [EC] trearjes o r any rule relating to its application. 18 1 

Included in this are the founding Treaties the ECSC Treaty, the EEC Treaty and the 

Euratom Treaty; th e first amending treaties, Merger Treaty of 1967 and Single European Act 

of 1987; the Maastricht T reaty, the Amsterdam Treaty, Nice T reaty and fina lly the Lisbon 

Treaty. Therefore, acts o f EU institutions are checked against these primary sources of EU 

law. In addition, any rules relating to its application are also check points. 182 Conuadiction to 

all these laws of EU produces illegal and invalid acts. In te1preta tion of the Court has also 

17; I(]abbers above n 9, pp.243-244(note) 
176 Federal Republic of Germany v European Parliament and Council of the European Union, C-76/98 
available at http://eur-lex .europa.eu / LexUriSery/LexUriServ.do'uri=CELEX:41 049TJ0411 :EN:HTl'vIL 
para. 165 
177 Malcolm Nicholson et ai, The Scope of Review of rvlerger Decision under Com.munity Law, 1 Ell!. 
Competition J. 123 (2005), p . 124 
178 I(]abbers, above n 9, 1'.244 
179 S"hlleider II COn/mission, Case 1'-3 10/01 available at http://eur-
lex.europa.ell I LexUriServ I LexUriServ.do?uri=CELEX: 62002TJO077:EN: I-ITML par 440 and 462 
180 Nicholson el aI, above 11 176, p.1 26 
181 Art 263 (2) of the TFEU 
182 Ibid. 
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extended to international treaties to which the Union is party to be watched as law against 

which EU institutions cannot act. 'S) 

Misuse of power also renders an act of EU organs or bodies ill egal. Any use of power by the 

organs of the union for pmposes other than those for which the power is formulated will 

result in annuhnentl 84 One example can be the writing of job descriptions so as to fit 

specific individuals at the exclusion of o thers.185The rendition of an act as misuse depends 

much on the original purpose of a power granted and will principally be ascertained by 

inference or conjecture. IS6 

iv/Time Limit for Action 

Annulment proceedings must be instituted within two months o f the notification or 

publication of the challenged act.187 This is peculiar to action for annulment and no time 

limit is provided for other review mechanisms of th e Union. The two months period will 

begin to coun t starting from the publica tion of the measure or its notification to the plaintiff 

or from the day it came to the knowledge of the latter. 188 

b) Preliminary rulings 

Through preliminary ruling an indirect control over political organs of the Union has been 

established. Courts of member states avail this mechanism. Following the request of parties 

to litigation , national courts determine whed1er questions of EC laws be referred to 

community courts. This unifies the interpretation of EC laws in all member states. This 

procedm e, retaining the independence of courts member stares, prevents 'a body of national 

case law not in accord with d1e rules of [Union] law from coming to existence in any 

IS3 Jl1temaliol1aI.FmiI COmpall]/JProdllkIJelJapVoOfGroenlenenPmi/. Joined cases 2"1-24/72, Judgment of 12 
December 1972, available at http://eur-
lex.europa.ell!l ,ex t JrjServ ILexl l rjServ .do?urj-CELEX:61972Cj0021 :EN:PDF Para. 6 
18~ Klabbers, above n 9, p.244 
18; Ibid. 
186 Ibid. 
187 I I" 263(6) of the TFEU 
'" Ibid. 
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member state. 189 And indeed, this has been proved. As noted by some wri ters 'ahl1ost all the 

major principles established by the ECJ were decided in the context of a reference to that 

court for a preliminary ruling ... and plays a central part in the development of and 

enforcement of [EU] law.' As published in one study, more than 200 requests of preliminary 

rulings are submitted to the ECJ per annum .190 This figure echoes the importance of the 

mechanism in the EU system. 

if Who can seek Rulings 

As enshrined in Art 267 of the TFEU "any court o r tribunal of a member state can request 

the ruling of the EC]." The phrase 'courts or tribunals' has, in practice, been understood in 

its expanded sense than the mere notion of courts law. In 13,vekmelllen v I-ItiisaJls1l.igislralie 

Commissioll case, the appeals committee of a professional body above which there is no 

opportunity of appeal was considered as permitted to refer questions involving EC law. 191 

Industrial arbitration board was taken as 'court or tribunal' in Halldels-og KOllfilljimktiollammes 

Forbtllld/ Del/mark v DallJk AdJejdsgimfomlillg acting 011 bellol/ of Dall/oss. 192 Generally, the ECJ 

examines the following points 193 to ascertain that an institution would fall within the phrase 

'any court or tribunal'; 

• H as the body been established by law? 

• Is its jurisdiction compulsOlY? 

• Is it permanent? 

• D oes it have an adversarial procedure? 

• Does it apply rules of law? 

'" Faithust J., Law of the European Union ( 8'" ed., 201 0), p. 177 
190 Steiner J., Woods L. and Twigg- Flesner C, EU Law (9'" ed., 2006), p. 193 
! !J l BroeklllCll/m v HmjcutsRegistraiteCollllJlissie ,Case 246 /80, Judgment of 6 O ctober 1981 available at http://eur­
lex.europa.eu / LcxUriScrv ILexUriServ.do?uri= CELEX:61980q0246: EN:PD F, para. , 8 
192 Hal1dds-ogKolltoifllkliol1aeremesrForbll1ld/ DCIIl11lark v Dallsk Arbrydsgiveiforenig adillg 011 behalf ofDclllfoss ,Case C-
109/88, 1989 available at htq" lIeur-
lex.europa.eu / Lex UriServ ILexUriServ.do?uri=CELEX:61988CJ01 09 : EN:PD F para. 9 
193 Fairhust, above n 188, p. 175(note 2); Steiner et ai, above n 190, p. 204. Sitnilarly Steiner et al asserts that 
the ECJ identified five criteria to determine an instinloon as a court a tribunal: statutory origin, permanence, 
intcrpartes procedure, compulsory jurisdiction and the application of rules of law, 
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• Is it independen t? 

\,(fhere the court finds all these criteria fulfilled, the ECJ would receive the application of 

such institution for its ruling. 

But it should be noted that these courts and tribunals are not obliged to refer matters 

involving EC law. As suggested by Lord Denning in BlIlmcr V Bollil/gel; only issues of EC law 

which are conclusive to a judgment should be forwarded to the EC). 194 If it is not 'necessary' 

as in the case where the ECJ had already ruled on the matter or it was reasonably clear and 

free from doubt or the ruling of the court would not affect d,e outcome of the case, no 

obligation exists for the courts and tribunals. lOS Even mough this trend predominates, in one 

case presumption in favor of referra l to the ECJ on points of Union law has been 

pronounced recendyl96 

Again, however, there are courts or tribunals mat are mandatorily expected to refer. This 

obligation is imposed on 'courts of last resort.' 197 Concrete obligation to refer, mus, lies on 

most sup reme courts or constitutional courts or national courts against d,e decision of which 

110 judicial remedy remains. There wil l not be discretion to not refer where no superior 

courts or bench exits and a decision on me question of EC law is necessary to enable the 

national court to give judgment. The national court, however, retains discretion as to the 

determination of referral like courts in discretionary referral procedure. 108 The distinction 

between mandatory and discretionary procedure, which lies on the availability of superior 

judicial remedies, may misleadingly imply that prelimula11' rulings are appeal procedures. But, 

it is not. As assessed by Hardey: 

194 Bulmer v Bollillger [1 974] available al http://Jaw-uk .info / 2012/06 / bulmer-v-bollinget-197 4-2-all-er-I 226 I, 
para.23 
1~5 Ibid. 
1% R v i lilemll/iolial 5to,1< E x,hallge of the UK alld the Republit- of Irelalld, ex palte else (1993) available at 
h ttv: I / \V\V\v. j llstcire.colTI i D oclI lllcn t / b2qZn Y edoSaaa I f -v -interna nQBal-stock -cxchange-of-the-uni ted­
kingdom-and-the-ireland para.S7 
197 Art 267(3) of the TFEU 
198 Steiner et ai, above n 190, p. 214 
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"[tJbe,, aJ~ t,PO lllajol'dijjel'em'eJ between tin appeal and a rejc""te. Fin·t, in tbe c(jJ'e 0/ an 

appeal tbe initiative lies witb tbe parties: tbe party wbo is dissatisfied 1Pltb the COlllt's Jlldgment 

dm'des whethel'to appeal and theu take the nems(/}y prom/lIml steps. The cVlIli a quo nOlmalIY 

I)as I/O flothel' say in the malleI' and call nol p,"vellt Ibe appeaj beillg lodged. SecondlY, the 

appeal i'OlIli dedde.r the ((Ise, evell though the appeal may be on limited gl'Ollilds onlY, and it bas 

the p01per to set a.ride tbe dedsion oj the [VlIli a q"o; nOJ'/l}{}IIY II c'(}u then sllbstittlte ils OWII 

dedrzon for thai oj the lower [Villi. These fealllm mr nol found ill the pl'o'rdlllr fol'p l?!imiuary 

rejemlce Ibe cOllli a quo deades whetl)el' the I'efmute shollld be made and oulY spedfic ismes cnr 

l'eJenrd to tbe EtIlVpeClll COUl't. Gill? it has decided these, Ihe Ellropeall COllli mmls the ((Ise to 

tbe national (Otllt for detiJioll. "199 

iii Objects o f the Ruling 

As provided under Art 2670f the TFEU, the Court of Justice of the European Union shall 

have jurisdiction to give preliminary rulings concerning the interpretation of the Treaties and 

the validity and interpretations of acts of the instimtions, bodies, offices and agents of the 

Union. r\ccordingly, there are three issues for the purpose of this provision: interpretation, 

effect and validity. In case of interpreting the law, the object of referral is not limited to 

constitutive treaties but includes annexes and protocols as well as the acts of the community 

instimtions or international agreements concluded by European communities 2OO Effect of 

law is also closely related ro interpretation of law. 

Regarding assessment of the validity of community law, the object covers all deeds o f the 

community institutions.201 The term acts of instimtions include both binding and non ­

binding acts 2 02 Unless it is to uphold the validity of community acts, invalidity issues must 

1'19 Hardey T., 11,e Foundation of European Commun.i ty Law (7'" ed., 2010), P. 287 

2()(1 SRLClLF1T and others v Ministry of Health and Lanficio di Gavardo SP 1\, Case 283 /81, Judgment of 6 
Oct 1982 available at 
http: /bvww.cvce.cu/obj / iudgmcot of the courtoE justice cilfit Cf\se2S3 81 october 1982-en-d3cb21ge-
2606 4ae9 b37c-2b2e4c42c60d.holll, para. 20 
20 1 Oana tv[ariuca Petrescu, Procedural Aspects Regarding for Preliminary Rulings, 8 Romanian Journal of 
European " ffairs 33 (2008), P. 38 
'lI' Ibid. , p.39 
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be referred to EC]. r\s ruled in the .Polo .Pmsl mse, national courts are not competent to 

establish the invalidity of derived community law acts. 203 In investigating validity the court in 

substance assesses lawfulness. It has been stated that the Court of Luxemburg CEC)) noticed 

that it has (Q perform a lawfulness exam both from a formal and a material stand point by 

assimilating validity with lawfulness 204 Another author also observes "the jurisp rudence of 

EC) has emphasized that the recourse regarding the validity of the community acts 

represents a lawfulness control modality regarding the said similar to recourse for 

annulnlent. 1'20S 

The proposition that 'preliminary lUling presupposes direct effect i.e. the possibility 

interested party (Q invoke Union lUles in national courts and the obligation for the national 

judges to uphold any right resulting from those rules'has been forwarded 20I, However, the 

EC) has held that an act need not be directly effective to be subject to interpretation under 

Art 234. 207 In tl,e opinion of tl,e present writer as well, it is not commendable to stress on 

the 'direct effect' approach as the primary purpose of the preliminary lUling mechanism 

relates (Q the preservation of the community character of law establishing by the treaty and 

has the object of ensuring tl,at in all circumstances the law is the same in all the states of tl,e 

Union208 Therefore, for the purpose of ensuring uniformity of EC law, the direct effect 

requirement would not be relevant. Rather, since the mechanism is a 'public remedy' broader 

approaches would make it effective2 09 

203 1"010 P'Psl v H'I!!PI,<!,/Ia!llulb"k -Osl, Case C- 314/85, Judgment of 22 October 1987 available at http: //eur­
lex.europa.eu / LexUriServ / LexUriServ.do?uri-CELEX:61985C]0314:EN:HTML, para. 11 
204 Petrescu, above n 201, p.39 
21)5 OvidiuTinca, Drept COITUllUnitar general, edita a III-a, Publish.ing House Lumina Lex, Bucuresci, 2005, PI'. 
381-400 as quoted in Ibid. 
2{)6 Mathijsen, P.S.R. F., A Gudie ro European Union Law (10'" ed., 2010), P.142 
207 Impressa CosrLlzioni Conun Quirino l'vlazaua v FeroviadeiRenon, Case 111/75(preliJnimHY Ruling), 
Judgment of 20 May 1976, Summary of Judgment available at http://eur­
lex.europa.eu / LexUriSelv / LexUriSelv.do?uri=CELEX:61975C]0111 :EN:PDF Para. 7-9 
208 Steiner et ai, above n 190, p. 202 
20') Repan of the Coun of Justice on Certain Aspects of the Application of the Treaty on European Union. 
Luxembourg, May 1995 
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From the paragraphs in the above it is obvious that matters of national law, application of 

EU law and issues regarding when a national court should make reference would be 

excluded from the jurisdiction ofECJ with respect to Art 267 ofTFEU. 

iii! When to Refer 

The courts of Member States decide the appropriate stage at which to refer the matter to 

Eej. The national courts, however, are required to establish the factual and legal contexts of 

the question so dnt d1e ECJ would have d1e necessary information 21O This, in fact, 

presupposes d1 e hearing of bod1 sides. 21 1 

3.4.2.2 Effects of Declaration oflnvalidity 

In contrast to the annulment proceeding, effects of declaration of invalidity pursuant to Art, 

267 of TFEU have not been dealt with in the treaties. In d1e former, the court has been 

empowered to declare an act null and void 212 And this nullity operates absolutely i.e. ex 

The silence with respect to effects of preliminary references has forced the ECJ to deal wid1 

the matter with case by case approach. Undoubtedly, the ruling of d1e court in preliminary 

references binds the referring court214 Beyond illier pmies, the general effect of a declaration 

of invalidity is also recognized in IlIlemaljollal Cbemit'al C01poralioll v Ammillistraiiolllledelle 

.FillclIlzedel/oJalo alSC in which d1e court held 

"allbough a jlldgmelll o/Ibe (Dill'! givell IIl1der A I'! 177 o/Ibe Iitaly dedan"'!, all a,'! of all 

illJtitlltiOIl, ill parlial/ar a coami/ or (ol1"'lifJioll lega/alioll, to be void ir dim'!ly add'"JJed Ollly 

2lU Gerhard Bebr, Direct and InclirectJudicial Control of Community Acts in Practice; The Relation between 
Articles 173 and 177 of d,e EEC Treaty, 82 Mich. L. Rev. 1229 (1983-1984), p. 1230. 
211 Christa nGanj , References for a Prclim,in:l.ry Ruling under Art 267 TFEU, Quick EU Law Series 
http: //www.ganj.ro accessed on Dec 27 2011, Section TIuee 
212 Ibid. 
213 Art 264 of the TFEU: It reads "If the action [institured pursuam to Art 263] is well founded, the Court of 
Justice shall declare the act concerned to be void. However the court shall if it considers this necessary state 
which of the effects of the an which it has declared void shall be considered as definitive." 
2P Comm;ssioll of the EuropealJ Communities p. COlflui/ of tbe Europeall COIJlIJlllllilies, Case No 22/70, Judgment of 
March 31,1971 available at http: //eur-
lex.europa.eu/Lex UriServ I LexUriSe",.do'uri=CELEX:61970J0022:en: HTML, para. 34 
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10 Ibe "alio"al ,"OllltS Ivbieb blVltgbl Ibe JJJatler bejim Ibe ,"01lri, il is ~'1Ijji,jent "aso" , for a"y 

otber 1Iali01lal t"Otllt 10 regOid t/)at a,"1 as i1lvaltd for purposes of a jlldgme1lt wbi,;' It bas 10 

give. "215 

Therefore, declaration of invalidity is 'sufficient reason' for later cases in national courts. 

This suggests then that invalidity rulings of the EC] have general effect but not 'absolute.' 216 

Regarding the 'ex IIIIIC' or 'ex 1I1II1t" effect of declaration of invalidity, however, the EC] did 

not yet adopt a single position. In a number of instances, it has given declaration of invalidity 

without notifying the temporal effect of such declaration.217 In some others, it has demanded 

the relevant instimtions "to take the necessary measures compatible with community law." 218 

O ne author deduced from the observation of the practice of the court that the EC] court 

seems to let the concerned community institutions draw the necessary conclusions as to the 

effect of invalidation. 219 

3.4.2.3 Judicial Review: A Comparison of UN and EU 

The experience of judicial review in international organizations particularly in the UN and 

EU displays a wide distinction since the objectives they are setup to achieve differ. In the 

former, the existence of judicial supremacy is doubtful when seen from the angle of 

21S Bebr, above n 208, p. 1240 
116 SPA International Chemica l Corporation v Ammin.isttazioneDelieFinanzeDclloStato, Case No 66/80, 
Judgment of May 13 1981 available at eur-Iex.europa.eu/ LexUriSelv.do'Uri=CELEX:61980C5006:EN: pOF, 
Para 13 
217 See, for example, ExpmJ Dairy Foorh v. [1I1e!VCIIlioli Bd. fo r Aglimlllllul Pm/"" (Case No.30/79), 1980 E. 
Comm. Ct. J- Rep. 1887, 1899 (Preliminary Ruling); SA. Bllilolli v. POlldsrt'O,ienlalioli el de Regliialisalioll des 
Maldles (Case No.122/78), 1979 E. Conun. Ct. J- Rep. 77 ,685 (preliminary Ruling); Yoshida GmbH v. IlIdllstlie­
IIlId Halldelskammer Kassel (Case No. 114/78), 1979 E. Comm. Ct. J. Rep . 151, 169 (preliminalY Ruling); 
Yoshida Ned,lialld B. V. v. Kamer vall Koophalldel en ./-'abli,k",vor F,i,slalld (Case No. 34/78), 1979 E. comm. Ct. J­
Rep. 115, 136 (preliminary Ruling); Fil7lla Mil",; Gms-lIlld AlIss",halldeAlmold Noll v. Hallpt'?fJllamtSaarblllck", 
(Case No.131 /77), 1978 E. Conun. Ct. J- Rep. 041 , 1051 (preliminary Ruling) as quoted in Bebr, above n 208, 
1'.1242 
218 See Royal S"holl,"- /-Io"ig Ltd v. illtelV",lioli Bd. for Aglimlillmi P,vd",. (Nos. 103, 145/77), 1978 E. Comrn. Ct. 
J Rep. 2037, 2081 (preliminary Ruling) (ground No. 86); SA MOlllills et /-/lIil"ies de POllt-a-Mowsoll v. OUi'" 
Naliollal Jlllelp'"iwiollllel de,. Cemil'J(Nos. 124/76 and 20/77), '1977 E. Conul1 Ct. J Rep.1795 , 1813 
(preliminal1' Ruling) (ground No 28); A lb,,1 1v llkd,sch,l& Co. v. /-Iallpt:;pllallli HamblllJ!, 51. AIIII'" (Nos. 11 7/76 
and 16/77), 1977 E. ConU11. Ct. J Rep. 1753, 1772 (preliminalY Ruling) (ground No. 13) as quoted in Ibid., 
'" Ibid. , P. 1243 
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authoritative intelvretation where as in the European Union the court has power to gIve 

authoritative in telvretation in preliminary rulings and other instances. 

As a derivative of this assertion, in the U the ICJ is only allowed to review acts of political 

organs incidentally in discharging its other functions. The Court of Justice of the European 

Union, in contrast, ensures the legality of acts of EU bodies as one of its principal functions. 

The grounds of review regarding acts of the Security Council, and of course other UN 

bodies, are violations of international law, international custom, human rights, Jils fOgWS and 

pUlvoses and objectives of the UN . In the EC law, on the other hand, the factors are lack of 

competence, violation of the Treaties and other laws enacted to the application of the 

treaties, misuse o f power and infringement of procedural requiremen t. It is observable, then, 

that the grounds in both institutions depict scope difference for those in d1e UN system are 

more of substantive limitative gtounds. 

In relation to the entities tha t are entitled to bring actions, there is also difference between 

the UN and EU. In the latter, member states, organs of the union and persons, though in 

limited aspect, are en tided to contest legality of acts. In dle UN, in contrast, it seems dnt 

member states, and considering advisory opinions, organ of the UN can only indirecdy raise 

review questlons. 

Regarding consequences o f impugned acts, the Court of Justice of EU has both annulment 

and illegali ty declaratory powers while nod1ing is stated in d1is respect in connection to dle 

IC]. 
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CHAPTER FOUR 

REVIEW OF ACTS OF POLITICAL ORGANS OF THE 

AFRICAN UNION 

4.1 The African Union: Its Transition from OAU 

For almost the last four decades of the 20th century, continental matters of Africa had been 

handled by th e OAU. Since its establishment in 1963, OAU had represented the continent 

before the international community. Directed to tackle the then African problems, the Or\ U 

listed the following objectives: 

"10 promote tbe 1I1ll/), and solidarity q// !/iiccll1 .rla/cJ~· to ('f)ordilltlle alld inlcI!J"tbr their cooperation (lnd efforts /0 

adJieue (I betler life for the peoples <if A.fiim; to defelld tbeir souereigll(}l, their lenilOlial ill/egfiry and 

independem-e; 10 eradicate ali/omlJ' of mlOllialisllI f rom Afii",/ (lIId 10 promote illlema/iolial foopemtiol1, having 

due regard to tbe Charter q/tbe Uniled Natiolls and the UllivcJ:fa/ Dedoration 011 .'-:llfman RighlS. }}/ 

Back then, the focus of 0 1"\ U and of course individual African states too, was ascertainment 

of the avoidance of foreign interference as it can be implied from the objectives above. In 

fact, this had been clearly articulated in the 1945 Pan African Congress convened in 

!V[anchester. The proclaimed r\frican visions, there, were: achievement of independence 

from colonial rule throughout the continent so that A fricans could rule themselves and 

achievemen t of continental unity in order to bring about faster economic growth and 

development and make r\frica a strong continent within the international system 2 It was, 

thus, search of so lutions for these problems that preoccupied the activities o f O}\ U. 

In pursuance of these purposes, the o rganization adhered to the principles of sovereign 

equality of aU member states; non-interference in the internal affairs of member sta tes; 

respect for sovereignty and territorial integrity of each state and for its inalienable right to 

I Charter of the Organization of Africa Unity, adopted on tVlay 25,1963, entered in to force on September 
13,1963,2 J.L. M 766 1963 [Hereinafter OrlU charter], ,\rt.2 
2 Susan \'\faiyego fvhvangi, 'From the Or\ U to r\ U: The Experience, Promise and Expectation, in (A dejumobi 
S. & Olukoshi A., cds., 2009) The A frica .Union and New Strategies for D evelopment in r\ frica, p. 29 
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independent existence, peaceful settlement of disputes by negouauon, mediation, 

conciliation and arbitration, unreserved condemnation, in aU its forms of political 

assassinations as weU as subversive activities on the part of neighbouring states or any other 

states, absolute dedication to the emancipation of f\frican territories which are still 

dependent and affirmation of a policy of non-alignment with regard to all blocks.' f\ gain, the 

critical observation of d,e principles proves the emphasis f\frican states paid to their 

sovereignty. Practically as well, organs of the OA U and their comparunents had been 

devoted to the respect of this principle. This St11ct protection of sovereign ty has earned the 

O rganiza tion a 'regime-protective' feature. 4 

From the perspective of its objectives, OA U's achievements are recognizable. It has 

success fuU y abolished colonialism and related racist rules in the continentS It has also voiced 

the common interest of the member states. l, This was evinced by the adoption of the UN 

D eclaration on the rights of peoples to Self-determination 7 In relation to economic matters 

also, a number of accomplishments were scored. The prominent one is the establishment of 

the African Economic Community.8 Nloreover, at its late days , the OAU had begun to deal 

with human rights, rule of law and good governance. Most of sllch issues were addressed in 

the form of Declarations.? 

' OA U Charter, rl rt.3 
~ Yassin El· r\ yollty, r\n OAU for the Funlrc: An Assessment in the Organization of African Unity After 
Thirty ),ears (E1-rl),outy ed., 1994), p. 179 as quoted in Jonathan Rechner, From tile Oi\U to r\U: i\ 
Normative shift with Implications for Peace Keeping and Conflict IV[anagement, o r Just a Name Change?, 
Vand. J.Tran snat' l L 5432006, p. 557 
5 Tiyanjana, Ma!uw:l, From the Organization of Africa Unity to the Africa Union: Rethinking the Framework 
for Inter-state Cooperation in Africa in the era of Globalization, 9 U. Botswana L.J 49 2009, P.SS; See also 
Pierre Bu)'ol'a, Toward a Stronger African Union, 12 Brown J. World r\ffair 165 2005-06, p. 165 
(, MWil.ngi, above on 2, p, 31 
7 [bid. 
, [bid. 
9 See for c.g. Declarations on the Fra mework for OAU Response to Unconstitutional Changes o f 
Government, r\HG / Decl. 1 (XX)(Vnr)adopted at the 36 '" Ordinary Session of the OAU Assembl), Heads 
of States and Government, Lome, Togo, July 2000; Declarations on the Principles Governing Democratic 
Elections in i\frica, Al-1G / Decl.1 (X)O(VfI l), 38'" Ordinar), Session of O AU Assembly o f Heads of States 
and Governments, 8 July 2002, Durban, South Africa; OAU Declarations on Democracy, Political, Economic 
and Corporate Govcmance, AHG/ 235(XXXV1 TI) r\nnex I, 38 th OrdinalY Session of the Qr\U Assembly 
Heads of State and Governmen t, 8 July 2002, Durban, South Africa, 
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Nevertheless, the Organization had been born with defects. Its objectives had missed 

important points such as rule of law and sustainable development. 10 T he rigid interpretation 

o f sovereignty, which is attributable to the text o f the OAU chartcr, incapacitated the 

organization and forced it to stand and see atroci ties and human rights violations in the 

territories of its member states." £\s the states denied their consent to tile OAU to intervene, 

the principle of non-intervention of tile Charter had tied the hands of OAU in many 

devastating conflicts. 12£\ny action without states' consent would directly contradict the OA U 

Charter. This necessitated a 'conceptual shi ft'.!} 

The various obstacles tha t impeded the activity of the Of\ U used to be corrected in sporadic 

and uncoordinated ways primarily through ad hot decisions and arrangements like the Cairo 

Declaration, establishing tile lvlechanism for Conflict Resolution and Declaration. I. 

In 1999, th e £\ssembly o f Heads of t\frican States and Governments of tile OAU called, 

following the invitation of the Libyan leader, Colonel Qadaffi, an extra-ordinary meeting in 

Sirte, Libya. The themc of th e slUnmit was 'Strengthening 0 1\ U Capacity to enable it to 

meet the Challenges of thc New IYIill cnnium .'ls In the summit the need to effectively address 

the new social, political and economic realities were realized and the active role of a 

continental organization was underlined. 16 Finally, in tll e Sirte Declaration, African Heads of 

States and Governmen ts decided to establish an African Union in conformity with the 

ultimate objectives o f the Charter of their continental organization and tile provisions of the 

Treaty establishing the A fri can Economic Community.1 7A fter reviewing til e proposal 

10 OA U Charter, Art 3; Constitutive Act of the Africa U IUOI1 , Adopted on July 11 2002, entered in to force on 
May 26 2001 n,ereinafrer Consti nl tive rlcr or CrI], rI " 3 
11 Rechncr, above n 4, P 557 
12 Ibid. 
13 Ibid. 
1 .. tvfwingi, above n 2, p 33 
I ; Sin e Declaration, Er\HG / Draft/ Oed. (iv) Rev.1 Fourth Extraordinal), Session of the rlssembly of Heads 
of State and Governments, 8-9 September 1999, Sine, Libya paragraph 6 Olcreinaftcr Sirte Declaration) 
16 Ibid ., paragraph 
17 Ibid ., paragraph 8(i) 
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presented by Libya, in Sirte, the Legal unit of dle OAU produced a draft constitutive Act of 

the AU, which was adopted in Lome, Togo in 2000, and launched in Durban in 2002. '8 

4.2 Structure of Organs of the Mrican Union 

With dle turn of the 21 " century, which was proclaimed by former president of the South 

.r\ friea , Thabo )Vfb eki, as the will be '.r\ friean Century', the third institutionalization of Pan 

Afrieanism has been wimessed: the r\friean Union (AU).'" The Union has huge ambitions 

on the I\friean continent. An 3 of [he Constitutive Act of the Union sets forth broader list 

of purposes compared to the Of\ U's: 

(a) to achieve greater Imi(y and Jolidm£(y between the Ajrit'tw cOIIIl/rics and peoples of Aflica; (b) to defend the 

sovereigIlD'. ler/'iIOlia/ integri(y and iJldepClldCllce of ils A1.ember Slates; M /0 act'derate the political and socio-

et'OlIomi,' integra/ioll of the l'OJllillm! (d) /0 promote aJld defend r ViittllJ t'O""110IJ positions 011 ismes oj iJl/erest 10 

the lVlllinent and its people (e) en,vllrage il/lernatiollal cooperation, taking dm aa;OIlIl! of the "harler of the 

Ulliled /'·lalioJls alld the Universal Declaraliolt 011 !-Iuman Rights (f) p,vtllote peace, seml7'(y and slabilil:J 011 

the am/imll! (g) plVIIJo/e democra/i,· pn"mples and iIlS/i/lI/ioIlS, popular partidpatioll aud good govemallt:e (h) 

/0 promote aud proled bumaJ! and peoples I rigbls and olber rei evan/ bumall lights i"slmmellh (iJ cJ"/abliJb /be 

lIeCeSSOl] foudili01ls whirb el1able the ,Ymlimllt 10 plqy ils lightjit! role iJ1 Ibe global elYJIIOIJ0' and ill 

illlematiollai lIegotialiolls 0) 10 promole sll.flaillabie deveiopment at the elvllomies (k) 10 plVllIole ,voperalioll ill 

aii jtelds oj !UfIllClIl adiviD' lO roise Ibe living slandards if / JfliCtlIl peoples (~ to lVorriillale and harlllonize tbe 

poiices belween the existillg (wd fllture regiol/al eWllolllic lVlJlIllflllities for the gradual altaillJIICllt of the oo/edives 

of the IIlliOIl (m) 10 ar/lJ(lIlll! the deveioplllCllIs of the lVlllillent 0' PlVlJlolillg researrh ill all fields, ill pOItiC/llar 

stiellll! and ledmoiogy and (II) work with relevant internatiollal ptlltl/ers ill the erodialtioll of prevCI1table 

dheases and Ihe proll/otioll of good health all the lVlllinellt. 

An observation of dl is long enlistmen ts sugges t dlat some are re -affirmation, some others 

emphatic and a few others new introductions to the objectives o f the OAU. Achievement of 

greater unity and solidarity among A frieans, respect for sovereignty, terri torial integri ty and 

independence o f African states, encouragement of international cooperation were also goals 

IS Durban Declaration in Tribute to rhe Organization of African Unity on the Occasion of the Launching of 
the African Un.ion, r\ ss/ AU / Oed 2(1), adopted at the Firs t O rdinary Session of Assembly of the Un.ion 9-10 
Ju ly 2002, Durban, Sou th Africa, para. 3 
1') T Murithi and A. Ndinga, Introduction- BuiJding an Africa Union for the 21 St CennJr}1 in the African Union 
and Its Institutions (A kokapri J. & Angela Ndinga & Tim Murithi cds., 2001 ), P.I 

81 



t. 

that were being pursued by the O.t\ U20 The r\ U has also committed itself to attain them. 

Those related to economic and politico-social integration and economic development, 

pulling up the living standard of l\fricans are elaborated purposes of the Union inheri ted 

from the OAU2lAdvancement of research with particular focus on science and technology, 

promotion of human and peoples' rights of .A fricans and democratic princip les and 

InstInltlons along with good governance and population participation and main tenance of 

peace, security and stability on the continen t are additional insertions to the objectives of the 

Union. 22 

Actualization of these into actions, therefore, requires the establishment of a number of 

institutions. The renewed commitments and the additional endeavours must be coordinated 

and necessitate structural development and creation of organs in the Union. The present 

organs of the t\frican Union are the General r\ssembly, the Executive Council, the Pan 

African Parliament, T he Peace and Security Council, the A frican Court of Justice and 

Human Rights, the African Union Commission, th e Economic and Social Council, the 

Permanen t Representa tives' Committee, the A frican Commission on Human and Peoples' 

Right, the Speciali zed Technical Committees and the Financial In stitutions.' 

A T he General Assembly 

The Assembly, the supreme organ of the Union, comprises all African Heads of States and 

governments or duly accredited representatives. 23 The fact that this organ is entrusted with 

crucial power has compromised the A U's supranational character.24 The principal functions 

of the r\ssembly are determination of common polices o f the Union, monitoring the 

implementation of policies and decisions of the Union and ensuring compliance by all 

member states; acceleration of the political and socio-economic integration; giving decisions 

on intervention in a member sta te, when recommended by the PSC, or when a state requests 

intervention; determination of sanction to be imposed on member states that disregard 

20 Compare: OA U Charter, Art. 2 and Constitu tive Act, Art.3 
" Ibid 
22 fvIaluwa, above n 5, P 75 
23 Constitutive Act, A rt 6(1) 
2~ See the enlisted powers of the Gr\ tinder r\rt .. A.rt 9(1) of the Constitutive Act 
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principles and decisions of organs of the Union; consideration of membership requests, 

appointment of principal officers of the Union and establishment of the STC or any other 

organ when deemed necessary; in tel1Jretation of the Constitutive Act of the Union till the 

establishment of the African Court of Justice and Human Rights; and giving directives to a 

concerned organ on tllatters of conflict managenlent, wars, acts of terroriS111, enlergency 

situations and the restoration of peace2S 

The Assembly meets twice a year in ordinary session as it has increasing responsibilities26 Its 

decisions are taken, failing consensus, by two-thirds majority of the member states of the 

Union. Procedural matters, including questions whether a matter is one of procedure or not, 

is decided by a simple majority voteY 

As specified in Rule 33 of the Rule of Procedure of the f\ssembly, its decisions may take one 

of the following three forms: regulations, directives and recommendations, declarations, 

resolutions and opinions. 

B. The Executive Council 

t\nother sigi1ificant organ of the Un ion is the Executive Council. It is composed of Foreign 

Affairs t-.'i:i.l1 isters of Member states o f or such other ministers or authori ties as are designated 

by the governments of member statcs." 28 Thus, the delegation would be bound by the 

instructions of their government and act acco rdingly. 29 

As a policy organ, ExC coordinates and takes decisions on policies in areas of common 

interest to member states inclucling: 

2; Ibid. Art 6(3) 
26 Decisions 011 the Periodicity Ass/AU Dec 53 (111 ), Ordinary Session o f the Assembly of Heads of State 
and Govcnunent of the African Union, July 2004, Adclis .A baba, Ethiopia as quoted in Girmachcw Alemu, 
Introduction to the Norms and T nstirutions of the African Union, 
w\Vw.nYlllawglobal.org/ globalcx / African Unjon.huni, p. 12 
27 Constitutive Act, Art, 7(1); Rules of Procedure of the Assembly of the Union, First Ordinary Session, 9-10 
Jul), 2002, Durban, South Africa Qlereinafter procedure of the r\ sscmbly), Rule 18 (1)-(2) 
28 Conscinltive Act, Art 10 (1) 
29 Nsongurua Udornbana, The Institutional Suucnnc of the African Union: A legal Analysis, 33 Cal. Wl l nc'l 
L.J. 692002-03, P. 94 
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'Joreigl1 trade, energy, indllstry (llld mineral resourreJ~ food, agricultural alld (lJlimal reSOIln.:es, liuf!s/o,,)e 
p!Vdlldioll alld forestry; water resolln:es tint! iniga/ioll; enviroNmental protettioll, hUn/Ollita/lCIII adioJl alld 
diJ'tlJter l -ejPOIlJe alld reli~r; Iml1Jpol1 allrl tv/lIIllllllimliol/; iUJl/ranee; edumlioll, m111ll'C, health, hl//JIall 
n:sOlln:e,r developlllcnt; sliwa: and /edmolog)l; lIatiollali(y, residwry alld immigratioll mailers; soda! .reall iry 
illdlld;Ilg the jortllfflalioll 0/ mother {lIld {hild t'CIre polides, (/J well as polites relating 10 the disabled alld the 
halldjt'tlpped alld establishment of Afiit"C1II alvords, medals aud p,ii!s. J() 

In its supervisory mandate, the E xC moni to rs the implementations of pobcies formulated by 
the j\ ssembly and considers project proposals from the Speciabzed Technical Committees. 31 

It has also the power to recommend estabbshmen t of other offices of the Union to d1e 
£\ssembly o r amendment o r revision of d1 e CA32 r\gain, it is endowed wid1 d1e power to 
request, on matters relating to its competence, advisory opinions from d1e A frican Court of 
Justice and Human RightS. ·1.1 

The Council requires the approval of its two-d1ird members to arrive at decisions, where 
consensus cannot be reached." T he two-third majority requirement is strict when compared 
to the simple majority vote o f the Council of lVlinisters of the OA U.·15 This was related to the 
recommendation power of the Council of Minister. '(' But now, being empowered to give 
binding decisions, the requirement is greater than simple majority. 

C. The Pan African Parbament 

T he Constitutive Act of £\U has also estabbshed the PAp .17 This reflects the evolving 
commitment of Africans towards democratic values and principles. I ts establishment ensures 
the full participation of A frican peoples in the development of economic integration of the 

Jil Constinltive Act, Art 13 (1) 
31 Rules of Procedure of the Executive Council of the A friean Union, First Ordinary Session, 9-10 July 2002, Durban, South Africa (hereinafter Procedure o f the Council), Rule 5(1) (0) 
32 Constitutive r\ ct, Art 24(2) and 32(3) 
)3 Protocol on the Sra nltc of the African Court o f Justice And Human Rights, adopted 1 July 2008 Assl AU I Dee. 196(Xl)Qlereinafter Protocol to the New Court], Art 53(1) 
14 Constinltive Act, r\rt 11 (1) 
35 Uclombana , above 11 29, P 95 
36 Ibid. 
37 Consti tutive Act, Art 5(1)(e) 
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continentJH It would en able Africans to particpate in discussions and decision-makings. 

Ultimately, the P.t\ P aims to be an organ with fu ll legislative powers whose members will be 

elected by universal adult suffrage.39 As outlined in the protocol, the PAP will pursue the 

direction: 

to fatih"iate tbe effective illiplemelltatioll 0/ tbe poli,ies alld objecti,,,! of tbe (O)A U //1 Be alld, llitimately tbe 

Ajiimll Unioll; to promote lhe prilltiples of hUllIan lights (lIld dClllo,7"(uy ill ./Ifiic-a; to emvllrage good 

governal1ce trcmsparmfYl a('?vlIlI/a/Ji/i(y illlJlcmber slales; lo/ami/iari::;p the peoples of Afiim with the oo/cdives 

clIld policies aimed at integraliJlg the Afii''ClIl t'O"Iinell' wi/hill tbe frame IlJOrk of the utah/ishmen! oj the 

Ajricall Ullioll; to P'VIJIO/C peat"e, seam·0' and s/abih/J 10 lVlltlibllle to a more prosperolls fff/I(re Jor the peoples 

of Afi", 0' promotillg co//edive self-relialU'e cmd ctVllomic rctVvery; /0 fadlitate ,'Oopem/joll al1d development in 

Afi'im; /0 strengthen coll/illcll/a! Jo/idCll i(y alld build a sense oj ,"ommOI1 destilry among tbe peoples cif Afi it'Cl 

tUlfl to iadlilale moperalioJl among Regiollal E,vllomi,' Conltllllnilies and Iheirpa,jianJelJlary fora . ./o 

With these objectives, the first term of PAP has been inaugurated in 2004 and is now at the 

mid of the second term. The PAP structure consists of the plenary, the bureau, the 

permanent committees and the secretariat. 41 The plenary is composed o f five members of 

national parliaments of each member state. 42 r\mong the five members, two need to he from 

opposition parties and one ll1U St be a woman.43 Even tho ugh they are appointed, the 

parliamentarians will vote independently and in their personal capacity once they administer 

an Oath .. 14 Each member shall have an equal vote and will represent peoples of t\frica45 

They will al so enjoy privilege and immuni ties in accordance with the General Convention on 

the privileges and immunities o f the OAU and the Vienna Convention on Diplomatic 

Reiations4 ('The term of a member of the PAP concurs with the tenure of membership in 

}8 Protocol to the Treaty Establishing thc African Economic Community Relating to the Pan-A frican 
Parliament, adop(cci on 2 Ma rch 2001, el1(ered inro force (Decembcr 2003), D'CJ:einaf(er PAP prorocol] , 
Preamble paragraph 5; see also Art.2(2) of (he same 
J9 P rIP p ro(ocol An , 2(3) 
.til Ibid., Art. 3 
" Strategic Plan 2006-2010 'Onc Africa, Onc Voice' (online) available at 

http://w\Vw.panafrica oparliament. org (accesscd on Fcb 28 2012), plcrcinafter the 2005 Strategic Plan] p.3 
" PAP Protocol, Art 4(1); the 2005 Stra tegic Plan, ibid. 
H 1',11' Protocol, Ibid. , An 4(2) 
H Ibid., A rt. 6 
" lbid.,An .12(2) and An .2(2) 
~(i Ibid., Art. 8 and Art.9 
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national parliaments. Meaning, at the time where a PAP member is recalled or ceases to be 

member of his national parliament,47 the seat he holds in the PAP will be considered vacant. 

The protocol of the PAP prescribes two sessions per year at the minimum 48 The same two­

third majo ri ty rule, except the simple majority, regarding procedural matter, including the 

question whether an issue is a matter of procedurc, governs the decision making process. 49 

r\s it exits, the PAP has consultative and advisory mandates only50 In other words, its 

decisions do not have binding power a fact which has been considered a weakness of the 

current systemSI Nevertheless, upon its own motion or at request from any organ, the PAP 

can examine, discuss or express opinions and forward its recommendation s on an y matter 

such as human rights, democracy, good governance, and rule of law or budgetal)' issuess2 It 

has also power to request officials of the (O)AU/ r\ EC to attend its sessions and produce 

documents and assess its dutiess 3 Representatives of policy organs may be requested, by the 

PAP, explanations on issues affecting, or likely to affect the life o f the African Unions4 

Furthermore, via its President, the PAP may invite and demand explanation from the 

Chairperson of U1 C Assembly regarding decision taken by the Asscmbly. 55 This poke system 

on the Asscmbl y, the s U IJt"C1l1 C orga n, is cxpcnccl to grow ro a full Check system in later ages 

o f the Pr\P. 

D. The Peace and Security Council 

Though not originally an organ o f the Union, Ul e r\frican Peace and Security Council (pSC) 

is incorporated, pursuant to Art 22 of Ule PSC protocol, as an organ of me Union. The 

protocol replaccd the Cairo Declaration and its Central Organ O r\ U Mechanism for Conflict 

47 Ibid., Art. 5(3) and 4(e) 
" Ibid., r\rt. 147 (1)-(3) 
" Ibid., Art. 12(12) 
so Ibid , Art. 11 (1)-(9) 
51 Gerhard Hugo, T he Pan African Parliament Is rhe Glass Half full or Half Empty? ISS Paper 168 (2008) 
available at http://www.issafrica. orgLuplQad s/paper168 .pclf.htmlaccessed January 20 2012, p.8 
52 Ibid. , Art. 11 (1)-(9) 
53 Ibid , Art. 11 (5) 
H A frica n Union (pan African Parliament) Rules of procedure (Midland 2004) lhere in after Procedure o f 
P APl , Rule 2(2) as quoted in Ginnachew, above n 26, p 22 
55 Ibid, Rule 67 (1)-(4), Rule 74 (1)-(2) 
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Prevention, Management and Resolution .56 Succeeding the Central O rgan, the PSC is 

accorded with principal powers to anticipate and prevent disputes and conflicts; to authorize 

the mounting and deployment of peace support missions; to recommend intervention in 

J\![ember States; to institute sanctions whenever an unconstitutional change of government 

takes place; to implement the Common Defence Po licy of the Union, to examine and take 

apptopriate actions when independence and sovereignty of a Member State is infringed upon 

to support and facilitate hunlanitarian actio n in situations of armed conflicts or lllajor natural 

disasters.57 In discharging these and other related duties, the PSC will take the principles, 

enumerated under Art 4 of the protocol, in to consideration. These include, among others, 

peaceful settlement of disputes and conflicts, respect for the rule o f law, fundamental human 

rights and freedoms, the sancti ty of li fe and international humanitarian law, respect for the 

sovereignty and territorial in tegrity of Member States, non-interference in tl,e internal affa irs 

of one state by anotl,er and the right o f the Union to intervene in Member States in grave 

cirCUInstances, nanlely war crulles, genocide and crunes against hUlnanity. 

Structurally, the PSC consists of fi fteen member states, five elected for tluee years term and 

ten for the term of two yea rs. 5" The principle governing membership is 'equitable regional 

representation and rotation.' The five regions o f the continent submit candidates for 

election .59 The protocol stipulates the cri teria that the Assembly shall consider in electing 

members of tl, e lOSe. Rough observation o f these cri teria appears to suggest that members 

o f the PSC are expected to have exemplary behaviour60 Admittedly, this might urge or 

induce Member States to ful ftl their due obligation and will also earn tl,e Council legitimacy 

in adelition to the acknowledgment of the international community the principal purpose of 

which African states usually tend to target. 

)(, Protocol Relating to the Establishment of the Peace and Securi ty Cou ncil of the African Union, adopted 2 
~{arch 2001, entered into force 14 December 2003, [hereinafter Promcol of PSC), An .7 
;7 Ibid ., A rt. 7 
5R Ibid., rlIt. SCI ) 
;, Ibid ., rlrt. 5(2) 
(~I fbid. , Ar t. 5(2) ~ll ost of the requirements deal with compliance to the principles & rules of the CA and 
adherence to D emocracy and good governances doctrines. 
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In its activities the PSC utili zes the support of various bodies. T he panel of the Wise,6l the 

Continental Early Warning System (CEWS),"2the f\frican standby force (ASF),63the military 

staff64 and the peace fund"s are subordinate organs of the Council and of much help to the 

latter. The AU commission is also expected to work together with the PSe. 6" 

As a permanent decision-making organ, the council shall meet, as often as necessitated by 

circUtllStances, at Pennanent Representatives level, with two sessions in a month at least,fi7 

The Ministers and HSG of members of the PSC are al so obliged to mee t at least once a 

year."" The chairperson position will follow the alphabetic o rder o f the existing members for 

the term of one monthm Each member has an equal vo te70 Simple majority for procedural 

issues and two-third for the remaining is required to adopt a decision when consensus 

cannot be reached71 

E. The Permanent Rep resentatives Committee 

This organ is the forum in which permanent representatives of the Union and other duly 

accredited plenipo tentiaries of member states meet. 72 The PRC handles the routine works of 

the Executive Council, to which it is accountable. 73 As an advisory to the Executive Council, 

the PRC shall prepare the agenda and draft decisions."' It discusses the program and budget 

6\ Protocol of the PSC, Art.ll (1 )-(8) 
'" Ibid. , flr t. 12(1)-(7) 
(,' Ibid , Art. 13(1)-(7) 
'" Ibid., Art. 13(8)-(12) 
65 Ibid., Art. 21 
Mi The Chairperson of the Commission brings matters of peace, security and stabili ty in the continen t to the 
attention of the Council and to the panel o f the wise. S/he may employ his good offices relating to affairs of 
confl icts. Besides, s/ he ensures and follows up implementa tion and decisions of the Council and the 
Assembly. Ibid., Art. 10(2) and(3) 
'" Protocol of the PSC, ll rt.8(2) 
" Ibid. 
" Ibid., flrt. 8(6) 
'" Ibid., r\rt. 81 (12) 
71 Ibid ., flrt. 8(13) 
72 Rules of Procedure of the Permancm Representatives Committee Ass/ AU/2(l)-c, adopted at First 
Ordinary Session of Assembly of the African Union, Durban, South Africa 9-10 July 2002,plereinafrer 
Procedure of PRC], Rule 3 
7.1 Ibid. , Rule 2 
" Ibid , Rule 4(1)(c) 
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of the Union, the financia l report of the Commission and d,e Board o f External Audito rs. 75 

It also monitors the implementation o f the budget o f the Union and the policies, decisions 

adopted and agreements concluded by the CounciJ.7" Additional matters may also be 

refereed, by the Council to d, e PRC fo r consideration and implementatio n77An auxiliary 

aspect o f its activities is also facilitation of communication between the Commission and 

Member States78 This covers power to make recommendations on areas of common interest 

o f member states 7 ' 

The permanent representatives will meet at the headquarters at least once in a mond1 80 The 

quorum will be satisfied wherc two-third mcmbers attend the session"] In d,e absence of 

consensus, procedural matters, including determination of an issue as procedure, will be 

taken by simple majority8' All other matters need the consent of two-third majority 

members83 Assessed from the perspective o f the PRCs advis01Y power, the requirement o f 

two-third majority appears strict and unwarranted. 

F. The Specialized Technical Committees 

O d,er bodies d,at are accountable to the Executive Council are d,e Specialized Technical 

Committees (STCs)84 l'vIinisters or offi cials of vario us sectors of member states make up me 

STCs.85 These committees, with in d, e ambit o f their mandate, shall: 

"prepare prqieds and plvgralJlJ rif the Unioll alld sub",;1 it 10 the Exemlivc COJllldl.' eI1JJJre the Il/penJisiaN, 

Jollow up aJ/d the eva/llalioll rif the imp/e/JIelllalioll of dedsioll taken f?y the organs oj tbe Unioll, mSllre the 

,'Oore/illalioll and harmonizalioll if prqjedf (md programs of the Ul1iOIl; submit to the Exemlive COlllldl either ill 

ils OWN initiative or at the request q( the Exeat/ive Comhi/, repot1s and recoll/melldations 011 the implementation 

H Ibid., Rule 4(1)(1)-01) 
'" Ibid., Rule 4(1)01) 
77 Ibid., Rule 4(1)(o)-(P) 
7K Ibid , Rule 4(1) (e) 
'" Ibid. Rule (d) 
'" Ibid., Rule 5(1) 
" Ibid. Rule 6 
" Ibid. Rule 13(2) and (3) 
83 Ibid. Rule 13(1) 
S~ ConstiUltive Act, Ar t.1 4 
,; Ibid. , ,\rr 14(3) 
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of lhe plVViSiOIlJ '!l [the] A d; aud ttl,7.J' 0111 {I/!y olber fimdions assigned to il for Ibe Pili pose of enSflltng tbe 

implemelltation of the pIVviJion of [tbe] Ad. '116 

Currently, operating STCs are the Committee on Rural Economy and Agricultural matters; 

the Committee on lVlonetary and Financial A ffairs; the Committee on Trade, Customs and 

Immigration matters; tl, e Committee on Industry Science and Technology, Energy, Natural 

Resources and Environment; the Committee on Transport, Communications and Tourism; 

the Committee on Health , Labour and Social Affairs; and the Committee on Education, 

Culture and Human Resources. These Committees will meet as o ften as demanded by thei r 

work but subject to any directives given by the Executive Council. 87 

G. The Economic, Social and Cultural Council (ECOSOCC) 

r\nother organ of the union with advisory capacity is the ECOSOCC. Within this organ, the 

General Assembly, the Standing Committee, Sectorial Cluster Committees and Credentials 

Committee exist.88 The General Assembly is the highest decision making body of the 

ECOSOCCB9 Members of the General Assembly are O ne hundred fifty (150) Civil Society 

Organiza tions (CSOs).?o COSs include Social groups, Professional groups, Non­

Governmental Organizations (NGOs), Community Based Organizations (CBOs), Voluntary 

Organizations and Cultural Organizations."l CSOs o f the African Diaspora, as defined by 

the Executive Council, are also accorded membership. 92 The 150 seats will be apportioned, 

among, 2 CSOs of each Member State, 10 operating at regional and 8 at continental level, 20 

African Diaspora Organizations, and 6 of ex-officio capacity nomina ted by the 

Commission 91 This distribution of seats wi ll also balance gender equality and representation 

of the youth between the ages of 18 and 35. 94 With this composition, tl,e intention is to 

86 Ibid., Art. 15 
" Ibid., Art. 14(1) 
" Statute of the Eco nomic, Social and Cul tural Council of the rl frican Union ASSI A U I Dee. 48(III), adopted 
at Fifth session of the Assembly of the African Union, Art 8 
"' Ibid., Art. 9(1) 
'{) Ibid ., Art. 1 
91 Ibid ., Art. 3(2) 
" Ibid ., rlrt. 3(3) 
93 Ibid., An. 4(1) 
" Ibid., An . 4(2) 
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allow the broad participation of r\ frican s through representative CSOs and professional 

groups In the activities of the Union. One writer, commenting on the implica tion of the 

establishment of ECOSOCC, says: 

H[t}be Afi imn Unioll, lIlllike iii predet'cJJor OA U, seems de/ermined /0 gmt/uale from 'polilida/IJ dub' /0 a 

people centred and driven regional orgallization. Tbe ECOSOCC process is a bis/olim! opportunity fo r the 

fo rmulatioll oj a ncw social cOIl/rad be/ween Apieall governments and their people. Involving CSOs ill Ajhmn 

Uniol1 cndeavollrs is a posilim: !Jlove ami is a wqy of involvi"g ordillary dlizellS 0/ / lfl i?'CI ill dedsioll alld poliry 

JJlakillgp,vt'C.fJCS ~r iJ'JIICS Ib(/I tVJlt'cm tllei,. daiDr livCJ. '19; 

Observed from the statute, the ECOSOCC will, indeed, voice the interest of African 

peoples. 

For the accomplishment of this aim, the ECOSOCC is given the floor to contribute: to the 

translation of the objectives, principles and policies o f the Union to concrete programs, in 

the promotion of popularization, popular participation, human rights, the rule of law, good 

governance, democratic principles, gender eguality and child rights and sharing of best 

practices and expertise; to foster and consolidate partnership between the Union and the 

CSOs through effective public enlightenment, mobilization and feedback on the activities of 

the Union and to undertake studies, when reguested or by its own initiative and make 

rCC0l11tnendanons. !J() 

Each member o f d,e E COSOCC General Assembly is provided with an egual vote97All 

decisions of the Assembly need to be sanctioned by two-dl ird majority members' approvaP8 

H. The I\frican Commission on Human and People's Rights 

Established under Art 30 of the African Human and Peoples' Charter (the Banjul charter), 

the A frican Commission on Human and Peoples' Righ ts, a treaty based mechanism, is 

'j) Charles l\i(utasa, Is the African Uilion ECOSOCC a New Dawn and a New Deal? 
w\V\v.sarpn.orgza / documents/dOOOI191 / pI321 -ECOSOCC ,\ U Mutasa March200S.pdf. hunl , P.S 
96 ECOSOCC Statute, Art.7(1) 
97 Ibid. , Art. 16 
\1M Jbid . 
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integrated in to the A frican Union System in 200299 The functions it assumed, as per Art. 45 

of the Banjul Charter, can be generically classified in to three: Promotional mandate, in 

which the commission is particularly empowered to collect documents, undertake studies 

and research and make recommendations to governments, formulate principles to solve legal 

problems and cooperate with continental and international institutions; 100 Protective 

mandate exercised through interstate communication and other communication procedures, 

examination of state reports and individual complaints on human rights violations in limited 

cases;l ol and Interpretive mandate. I02 Additional tasks may also be referred to it by the 

f\ssembly of the African Union. IO.1 

The Commission is composed of eleven members called Commissioners chosen from 

among A frican personalities with the highest reputation known for d1eir high morality, 

integrity, impartiality and competence in human and peoples' rights. 104 The Commissioners 

also serve in their individual capacities. lOS The Commission meets twice a year for fifteen 

daysH)!, In a recently developed trend, the Commission also appoints Rapporteurs and uses 

fact-finding missions. 107 The technical and administrative work of the commission is handled 

by the Secretariat. IllH 

The commission, d1US, organizes reports and forwards recommendations to state parties and 

the Assembly of d1e Union. 109 

')') Decision on the Interim period .ASS/ r\ U Dec. 1 (1), adopted at the First Ordinary Session of the Assembly 
of the A friean Union, 9-10 July 2002, Durban, SOLith .Africa, Paragraph XI 
UK) African Charter on Human and Peoples' Rights, adopted 27 June 1981, entered in to force 21 October 
1986 Q1ereinafter r\friean Charter], tlrt. 45(1) 
10' Ibid. , I\rt. 45(1) 
Ill' Ibid ., tlrt. 45(3) 
'"3 Ibid., Mt. 45(4) 
"14 Ibid., Art. 31(1) 
"" [bid., Art. 31 (2) 
106 , The African Commission on Human and peoples' Rights, The Danish Centre for Human 
lughts (1998) plcreina ftcr Danish CentTc on African Commission] available at 
http: // www.google.col11/url?sa-t&rct-j&q-the%20a frica n%20commission %20on%20human%20and%20p 
eoples2Fwww.humanrights.dko/o2Ffues%2FpdF/o2FPublikationero/o2Fafr.col11nunanus.pdf8w P. 11 
1117 Vincent Nmehielle, The African I-Iuman Rights System: Its laws, practice and Institutions 1Jv1aritnus 
Nijhoff, 2001 ) as quoted in Girmachcw, above n 26, p. 
lOB Danish Centre on African COl1unission, above n 106, p.13 
101) Ibid. 
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l. The f\U Commission 

The .r\ U commission is the 'Secretariat of the Union' .1 1O In other words, the A U 

Commission constitutes the 'engine room' of the Union. The Commission consists of a 

Chairperson, Deputy Chail1Jerson and eight Commissionersl ll And as a permanent organ, it 

will have the necessary staff Art. 3(2) of the Statutes of the AU Commission provides for 

the following majo r function s: 

"10 repreimllhe UnioJ1 and dejend ilJ' il1tereslJ' under lhe guidance q/ (Illd as mandaled 0' the A ssefllblY and the 

Exemfive COllJuil, fo initiate proposal.f for l'O Ilsideralioll by other organs; implement the decisions lakm by other 

OIgalls; to organize and manage tbe llIeetillgs of the Union; ad as the mstodiall of the CA) its protoco!J~ the 

trealieJ~ legal ;nsl/1IIJlCllls) dedsiolls adopted 0' the Union and those inberited from the OAU; prepare the 

Unioll)J plVgmtll and budget lor applVvai by Ibe polif::Y org(IIlJ~' prepare J'lrategit' plans and sludies fo r Ihe 

col/sidemlioll of Ibe Exem/ive COllmil CInd streng/hen foopercl/ioll alld t'oordilJa/ion of adivitics between member 

s/ale,I' illjieldJ o/{omtlloll illlere.r/. "II] 

Recently a step has been taken to transform the commission to Authority by the Assembly, 

though it did no t enter into operation 1 " This will make the to-be f\frican Union Authority 

" the main Pan A frican body driving f\ frican integration l14 With its rise to authori ty, it is 

being suggested that the r\ U Commission should be provided with the right of enforcement, 

power to implement decisions and to enforce treaties so as to gain credibili ty. 11 5 

J. African Court o f Justice and Human Rights 

An invention in the third institutionalization of Pan Africanism is t11 e African Court of 

Justice, which is now merged with the African Court of Human Righ ts (}\ CHR) and formed 

the f\frican Court of Justice and Human Righ ts. This organ is positioned as one of the 

110 Constinltivc Act, £\rt,20(1) 
III Smtute o f the COllunission o f the African Unio n Ass / AU/2(I)-d, adopted at First Ordinary session o f the 
Assembly o f thc A frican Union, 9-10 July 2002, Durban, South Africa, [hereinafter Smnltes o f AU 
Conunission], }\rt.2 (1) and Art6; see also Consti tutive Act, Art 20 (2) 
112 Ibid., SmUies o f J\ U Commissio n, An. 3(2) 
113 AU/Dec 233 (XII) as quoted in Babatunde Fagbayibo, T he (lr)relevance of the Office of the Chair of the 
African Union Conurussion: Analysing the Prospects for Change, 56 Journal of African Law 12011 , P.5 
IH Geert Lapo rte and James rVfackic(eds.),Building the Afri can Union: A n assessment o f Past progress and 
FUnire prospects fo r d1C African Unio n's Instimtional r\rchitccnlre(2010), P. 21 
ILj Ibid. 

93 



principal organs o f the Union. I I!, T he principle of rule o f law seems to get acceptance among 

African states for the court upholds the supremacy of law. 11 7 This organ, a focal point o f this 

paper, will be explored in further detail s in the coming sub-topics of thi s chapter. 

K. The Financial Institutions 

The constitutive Act of the I\ U also enshrines the creation of three financial institutions to 

wit the African Investment Bank (A lB), the I\fLlcan Monetary fu nd (A]VIF) and the A frican 

Cen tral Bank (ACB).II B These institutions have common purpose of facilitating trade within 

the contin ent to achieve accelerated ecollo111ic in tegration in Africa,ll 9 

The African Inves U1lent Bank promotes investment activities, and utilizes available resources 

for the implementation of investment projects, mobilizes resource from capital markets 

inside or outside of the continent and provides technical assistance to investment projects. 120 

The A fri can Monetary Fund, in its part, provides finan cial assistance to AU member srates; 

coordinates monetary poLicies of member states and encourage capital flow among African 

states.12l 

Thirdly, the African Central Bank promotes international monetary cooperanon 

ascertalJ1ment of exchange stability and work for the elimination of foreign exchange 

restriction s,1 22 

Preliminary Remarks on Internal Structure of the AU 

The institutions o f the t\ U can be categorized differently. Abdul Mohammed divides the 

institutions into tlle group of Governing Institutions, Executive Institutions, Accountability 

' 16 Protocol a ll the Statute of the African Court of Justice and Human Rights, ASS/ AU / Dec. 196(XI) 
adopted on July 1 2008 lhercinafter protocol o f New CourtJ, Art 2 
11 7 Udomball t1 , below n125, p.818 
1 HI Cons ci nltive act, Art.19 
11') www.au.int/en/organs/ fi 
12U Ibid. 
121 Ibid. 
122 fbi e!' 
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Institutions and Technical and Financial Institutions. 123 The Pan A frican Strategic Plan, on 

the other hand, structures the Pan African Parliament as legislature, the Co un of Justice and 

the African Court o f Hwnan and peoples' rights as judiciary and the Executive Council, the 

STCs, the Financial Institutions, the f\ U Commission, the PSC, the PRC and the 

'ECOSO CC as companments o f the Executive branch but putting the G eneral Assembly at 

the peak o f all the three arms.124 Due to scope considerations, no comment will be made on 

categorization o f A U institutions. Rather, basis o f classification employed in this study will 

be defin ed. For the purpose of this study, internal organs o f the Union will be grouped in to 

three: Policy organs, Judicial or Quasi-judicial organs and Non-policy organs. 

Policy Organs are internal institutions o f the Union , irrespective o f the number of the 

membership, where the members are delegates o f states, and in which political decisions are 

made or recommended. In the context o f the l\frican Union such organs are the GA, the 

ExC, the PRC and the PSe. 

Judicial or Quasi-Judicial organ s: These are bodies composed of independen t and impartial 

individuals so as to ensure in stitutional independence from political bias, and resolve 

disputes betw een concerned parties, states or otherwise, rendering binding and non -binding 

pronouncemen ts. The African commission on f-hunan and peoples' Rights and the African 

Coun of Justice and Human rights belong within this group. 

on-policy Organs: These are institutions, such as the Executive organs, that cannot be 

classified as neither of the two above. Here fall the ECOSOCC, the AU commission, the 

PAP and the Financial Institutions. 

12..1 r\ bdul rvlohammed, Toward an E ffective African Union: Pa rticipation, Instiultions and Leadership in the 
African Un.ion and Stra tegies for D evelopmcnr in r\ fr.ica (Adcjumob: & Olukoshi: eds., 2009), p.4S 
'14 The 2005 strategic plan, above n 41, 1'.2 
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4.3 Evolution of the African Court of Justice and H uman Rights 

4.3.1 Towards Judicial Organs 

The African customary laws have been described as being dominated by non- adversary 

dispute settlement systems. 125 Confrontation is alien to the system. f\S Udombana notes 

' traditional l"\frican dispute settlement places a premium on improving relations between the 

parties on the basis of equity, good conscience and fair play rather than on strict legality.' 126 

The African system is one of forgiveness, conciliation, open trutll, not legal friction or 

technicality. 127 African procedures favour consensus and amicable dispute settlement, 

frowning upon ti,e adversarial and adjudicative procedures common to western legal 

systems. 12M The collective interactions of J-\Erican States have fallen under ti,e influence of 

this tllinking. As a flow fro m tI,is trend; members o f the OAU have preferred non­

adjudicatory commissions at continental leveL 129 It appears that the fourth principle of the 

OAU provides for ti, e settlement of disputes by negotiation, mediation, conciliation and 

arbi tration. This stipula tion omi ts adjudication, which is basically litigation, deliberately. The 

stringent advocacy of states regarding tI,eir sovereignty has also con tributed to ti,e 

preference of OI\ U members to quasi-judicial mechanisms. 130 

The principal organ in the OAU's dispute settlement architecture was the Commission o f 

iVlediation, Conciliation and 1\rbitration1 .ll T he commission comprised twenty-one 

individuals of recognized professional and legal qualification elected by the Assembly Heads 

125 Taslim 0 Elias, T he Nal1I re of African Customary Law (1962) as quoted in Nsonguma J. Udombana, An 
African I-Iuman H,lghts Court and r\11 A frican Union Court: r\ Needful Duality or i\ N eedless D uplicatio n?, 
28Brook J. ln t'l L 811 ,2002-03, p.31 8 
126 Nsongu rua J. Udombana, Toward the African Comf of Human and Peoples' Ri ghts: Bener Later Than 
Never, 3 Yale I-Iuman Rights and Development L.J. 45 2000, p.47 
127 Ibid. 
12K Udombana , above 11125, p.818 
12') Gino Naldi, :lnci Konstantinos Tvlf'l giiveras, The Proposed African Court of Human and Peoples' Rights: 
Evaluation and Comparisons, 8 Afc J. Int'l & Compo L 949 (1996), p.946 
130 Udombana , above in 126, p. 74 Q-Je states that the insufficient political will o f the govenUTlents fo r a 
regional court was another argument pleaded agai.nst a judiciary); see also, Udombana, above in 125, p.818 
131 Protocol of the Commission o f tvlediation, Conciliatio n and Arbitration, 3 I.L. tvL 11 16 (1964) Q1erein after 
Protocol o f the Conunission o f Mediatio n] , Art.l ; OAU Charter, Art. 16 
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of States and Governments for a term of five years with eligibility to a re-election.132 

Proceedings could be triggered by the parties jointly by one of tl1e parties to a dispute, by the 

Council of l'vlinisters and by the Assembly of H eads of states and Governments.133 Once set 

in motion, the Bureau, which administers the daily work o f the commission, would consult 

the parties as to tl1e appropriate mode of settling the dispute.l.l4 T he ultimate decision as to 

the medium of settlement lies on the parties to a dispute. As it can be easily understood from 

the designation of the commission, the available patterns of settlement are: Mediation 

Concilia tion and r\rbitration L15 In each medium, tl1e parties to dispute participate in one way 

or anotl1er136 In situations where a party to a dispute, referred to the commission, rejects the 

jurisdiction of the commission, the matter will be returned to the Council of J\1inisters and 

awaits political decision137 All these speak to tl1e fact that adjudication was hardly resorted 

to by tl1e African states. 

The same reluctance of .t\ frican states was also witnessed when the opportunity to establish 

the Africa Court of Hnman Rights was sugges ted. In a ministerial meeting of OAU majority 

of the delegates considered that then was 'untimely to discuss the possibility of a court.' 138 

The prescription of judicial settlement in the African charter had worried the drafters that it 

will hamper and delay ratification of the charter.l.19 Such frustrations commenced in the 

'" Ibid. , Art.2 (1) cum (3) 
m Ibid. , 1\rt.8 
134 Ibid., Art.7 
135 See Ibid., Part III (Art.20-21) for Media tion: Part IV (Art.22-26) for Conciliation and part V (Art.27-31) 
arbitration. 
[% Basically, the Parties to a dispute have power on the process of appointment of the mediator(s), 
Conciliator(s) or £\rbitrator(s) (protocol of the Commission of Mediation, Art.20, Art .23 & Art. 27 (1)). In 
some of the mediums, the parties retain the power to submit themselves to the outcome of the settlement. 
((Ibid., Art.21 (2); Art.28) . 
1.17 Ibid., Art.14(2) 
138 The 1981 Guinea proposal o f an amendment to the Draft Charter, for the inclusion of a tribunal that 
adjudicates violations of crime against humanity and protection of human rights, which was an apparent 
attempt to hold Sou th Africa accountable, was rejected without substantial reason and/or discussion.(Annex I 
CM/ 11 49(){"XXV II) Rapporteur's Report CAB/LEG / 67 / Draft Rap Rpt (II) Rev 4 at paragraphl1 7) as 
CJuored in Gina Bekker, The African Court on Human and Peoples' fughts: Safeguarding the Interest of 
Member Sta tes, 51 journal of African law 151, 2007, PI' 154 
139 Ibid., 1'1'.153-4 
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es tablishment of the African Commission on Human and peoples' Rights-another quasi­

judicial body with recommendatory power only. 140 

Nevertheless, this atti tude o f the A frican states was changed in unprecedented manner with 

the establishment of the African Economic Community (AE C). f\ novel idea of the AEC, 

regarding institution-building, is its incorporation o f a Court of Justice. 141 The court has 

been empowered to in terpret and apply the T reaty established AEC and adjudication of 

disputes therein submitted to it. 142 Due to the Washing away of African shyness to 

compulsory judicia l setuement in this way, the OA U General Assembly, surprisingly, called 

for the consideration of the estab lishment of an r\fri can Court of H uman rights and peoples' 

Rights. 14} While u1e turn of African states position to adjudication in relation to the AEC can 

be explained by the benefit U1at could accrue from the economic integration, there can 

barely be concrete justification, regarding the human rights court, other than public pressure 

at national and international levels. 

By hook or by crook, .A frica observed the existence of two judicial institutions with 

permanent and compulsory jurisdiction. Though Africa crawled to reach it, d1 e 

establishment of a judiciary has been a huge development for the continent. The traditional 

view of Africans towards judicial settlement of disputes converted optimistically. T he used to 

be 'Sacred Sovereign ty' of r\ frican states has begun to be subjected to non national 

judiciaries. 

HI' Ibid., 1'.155 
[-II Treaty Establi shing the African Economic C0111muruty, adopted 3 July 1991, entered into force 12 tvIay 
1994,30 ILM 1241 ( 1994), Art. 7 (1) and r\rt 18(1); Udombana, above in 126, 1'. 76 [He states tilat tile plan to 

establish AEC under the eye of an African COLIn of Justice avo ided the argument that Africans are averse to 

judicial lirigation]. 
'42 Ibid., AEC Treat)', r\ rt.18(2) 
14.") Resolution on the African Comm.iss ion on Human and Peoples' Rights, Assembly of Heads of States and 
GovcnU11cnts, 30 11, ordinary Sess ion Res. AHB/ Res 230 (XXX) p.212 4 as quoted in Udombana, above in 
126, p.76 
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4.3.2 The Merger of the Two Courts: The Mrican Court of Justice and 

Human Rights 

No matter how radical the establishment of the two courts is, their coexistence posed some 

difficulties to the Union. Thus, it did not take long fo r the Assembly to decide for the 

integration o f the two courts1 44 The prime premise of this decision is unavailabili ty of 

sufficient recourses to main tain two courts. 145 In support of this position, Kindiki asserts 'a 

single court would avoid sp litting of resources, both human and financial, towards 

maintain ing [wo courts.' T he significance of [his saving on financia l and human resources 

will be appreciated if one takes into consideration the fact that existing institutions in Africa 

notably dle African commission, face severe ul1 derfunding and understaffing problems, and 

this affects their effectiveness. 14(, 

However, J uma views dle funding limitation argument as being selective to the judicial arm 

as the same has not been applied to the duplicity of executive and legislative organs of the 

Union. But, this shortage of fmance and resources was a clear problem of dle OAU that 

continues for the A U.147 Therefore, this resource related lin1itation is an inescapable reali ty 

of [he Union [han a manipulative ground. Tn [he words of Udombano, ', \frica must act 

cautiously in light of the t\ U's present rea li ty. Establishing two co urts seems overly 

ambitious given the serious financial chaUenges of the '\U.148 

Moreover Udombana forecasted that the simultaneous existence of the two courts might 

produce conflicting interpretations and result in departed legal norms.149 Absence of 

hierarchy between the courts contributes to the fragmentation that may ensure from the dual 

existence o f dle courts150 Viljoen and Baimu, concurring with Udombano, also suggest that 

1" Decisions of the AU Assembly of I-leads of state and government Doc. ASS/ AU/ Dec 45 0 11), Third 
Sununit held in Addis Ababa, E thiopia 6-8 July 2004 
]4; Ibid ., Paragraph II 
H(I Kithure Kindiki, The Proposed Integratio n of the A frican Court of Justice and the African Coun of 
Human and People's Rights: Legal Difficulties and Merits, 15 Afr.). Int'l & Compo L. 1382007, 1'.144 
147 Dan juma, Lost (or) Found in transition? The Anatomy of [he New African Court o f Justice and Human 
Rights, 13 l\1ax Planck UNYB 267 2009, 1'.267 
1~/I Udombana, above in 125, p.863 
'" Ibid. , 1'.859 
ljU Ibid. 
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a single court will offer a ground for development of a unified, integrated, cohesive and 

hopefully indigenous jurisprudence for Africa. lSI 

However, Jamu is skeptical as to whether the courts' coexistence would amount to 

proliferation and prefers to consider it as 'a process of institutional growth to meet emerging 

needs."S2 I-Ie reaches this conclusion relying on the differences of mandate and philosophical 

basis of the courtS. IS1 But again, the interpretive mandate of the African Court of Justice 

includes treaties made within the ambit of the Union. IS4 f\ number of these treaties ISS are of 

human rights. Therefore, the overlapping jurisdiction of the two courts is undeniable. 

Though the philosophical basis of the Human Righ ts Court differ from that of the court of 

Justice, this alone, would not avoid the resultant confusion from the judgments of tile 

courts. \Vhatever care had been undertaken in the allocation of the mandates, the two courts 

would have intruded in the territories of each other. This may occur, for example, in human 

rights and economic matters, fields which cannot be isolated successfully from one 

another. 156 

The integration of the Courts is, therefore, persuasive for the above practical and theoretical 

factors. The decision has also been reached after the extensive scrutiny of other options of 

achieving the integration. IS7 Ultimately, however, the General Assembly of tile Union 

decided the merger of the two through the adoption of a single legal instrument designated 

lSI Frans Viljoen and Evarist Baimu, Courts for Africa: Considering the Co-existence of the African Court on 
Human and Peoples' Right and the African Court of Justice, 22 Neth. Q. Hum. Rts. 241 2004, p.2S3 
152 Jamu, above n 147, p.277 
153 Ibid. 
'54 Protocol oftbe New Court, rlrt.19 (1) (b) 
155 See below Section 3.5.1 
156 Viljocn and Baimu, above n 151, p.2S3 
157 Report of the PRe and Legal Experts on Various Legallvfattcrs Ex-CL/195/VII adopted at 7th orclinaql 
Session of the Executive Council of the AU 28 June-5 July, 2005, Sirte Libya, pp. 2-S.Three alternatives had 
been forwarded. Option one was the adoption of a single instrument to establish a new integrated court. This 
was appraised as allowing the taking into account of all legal requirements, though complex and time 
consuming. Interim arrangements were required. Option two was the adoption of a short and simple 
amending protocol that charts the way forward and accelerating the establishment of the merged court and 
avoiding problems that may follow the operationalization of the Human Right Court early. Option three was 
adoption a decision by the Assembly which would decide the operationalization of the Human Rights Court 
and provide that once both protocols have entered into force harmonization of both protocols would be 
conducted. 
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'The pro tocol on the Statue of the African Court of Justice and Human Rights.'IS8 This 

protocol replaced the 1998 P rotocol to th e African Charter on Human and peoples' Right 

on the establishment o f an African court of Human Rights and peoples' Right, wh ich 

en tered in to force on 25 January 2004 and the Protocol of the Court of Justice of the 

African Union, entered in to fo rce February 11 , 2008.159 This new protocol merged the two 

former courts to establish the 'A ftl can Court of Justice and Hlunan RightS.'IW 

The court shall have two section s: Human Rights Section dealing with cases concerl11ng 

human and/or peoples' rights issues and Genera l Affairs Section hearing all o ther matters 

outside the competence of the Human Rights Section. lid Each section has, again, the power 

to form one or several chambers.162 The decision of any section or chamber would be 

considered as rendered by the Full Court. 10.1 \'.(!hen m embers of either section deemed may 

engage in the jurisdiction of the other for one of the sections can refer a case before itself to 

the Full Court, 1M the quo rum for the deliberation of which shall be nine judges. loS 

4.4 Present Role and Status of the African Court of Justice and Human 

Rights 

Art 5 of the C1\ names the r\frican Court o f Justice and Human Rights as one organ of the 

union.IO(, In the Protocol [statute] of the new court, the status of the court is indicated more 

clearly as the 'main judicial organ' o f the union. 167 In fact, this is a reiteration o f the status of 

the African Coun of Justice as principal judicial o rgan of the Union. 11>8 T he change from the 

term 'principal' to 'main ' docs not show a substantial difference of meaning. 

1~8 Protocol of the New Court, Art. 2 
I;' Ibid., Art. l 
IW Ibid., Art.2 
161 Ibid., Art.16 cum 17 (I) and (2) 
[(" Ibid , Art.19 (1) 
[(,3 Ibid. , Art.19 (2) 
[(,' Ibid. , Ar[.18 
16; Ibid, Art.21 (1) 
1('(, Constitutive Act, Art.5 (d); See also AEC Treaty, Art.7 (1) (c) 
1(,7 Protocol to the New Court, Art.2 (2) 
168 Protocol of the COLIn of Justice of the African Union, adopted 11 July 2003,cnrcred into force on 11 
February 2008, AU Doe. Ass'; AU IDee. 25(11) (hereinafter protocol of the ,\C]), Art.2 
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Incorporarion of a judicial body, as a principal o rgan, into the sys tem of international 

organizations has become indispensable to po litical o rganizations directed to achieve peace 

and Security. 1\S mentioned by Rosenne, in his observation of the UN,' ... the world political 

organization, already possessed of executive, deliberative and administrative organs, wo uld 

be incomplete unless it possessed a fu lly integrated judicial organ of its own. "169 Subsequent 

international organizations seem to follow this line of institution building. 

Though the OAU had been created a decade and something later after the establishment of 

the UN, the time in which inclusion of judicial bodies into in ternational organizations have 

began to be propagated loudl y, African sta tes turned deaf ears to such system of 

orgal11zauon. Let alone to include a principal judicial organ, adjudication as dispute 

settlement mechanism had been avoided deliberately from OA U's peace and security 

management. 170 Therefore, the grant of 'main judicial organ' status to the ACJHR is a radical 

jump. This at least testifies to the fact that African states endorsed adjudication as a pacific 

dispute resolution means. 171 

Again the recognition of the Court as main judicial o rgan shows the hierarchical equali ty of 

the court with o ther political, administrative and advisory organs of the union. The court can 

entertain a matter brought before its table regardless of the fact that it is pending before any 

organ of the Union. The Assembly, the supreme o rgan of tlle Union, itself cannot take or 

suspend matters being heard befo re the court, due to the sole reason that it is engaging on 

the same issue, so long as tll e court handless it in its judicial function. 172 No power of 

deferral is given to the Assembly and conversely no prohibition has been stipulated on the 

169 Shabaci Roscnne, The World COllrt: What It Is and How It Works (4th ed.,1999), 1'1'.27-28 
170 Sec Section 3.3.1. 
171 Even though peaceful resolution of conflicts among member states of the Union is a principle of the AU, 
the means for that is not indicated in the Constitutive Act. The appropriate means to be employed depends 
lIpon the decision of the Assembly (Constinttive r\ct, AnA) 
172 Nowhere in legal documents of the Union has the Assembly be given power to clo so. See Art 9 o f the Cr\ 
and Rule 4 of tbe procedure of the assembly. More importantly also, no specific maner has been pre­
determined as purely politica l, non-justiciable and unsuitable fo r judicial determination. In quite contra st, the 
ACJHR is granred jurisdiction 'over all cases and legal dispmes.' (See An. 28 of the Protocol of the New 
Court) 
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co un, i. e. no t to simultaneously handle issues with other organs in the A U sys tem. 

Observation a f the UN system appears also to suggest similar finding. 173 

Moreover, the court is not subject to an y control relating to its judicial function and is kep t 

independent in the exercise of its substantive mandate. 174 The election of members of the 

court and approval of th e court's budget by the Assembly do not constitute control and 

imply no hiera rchical priority o f the Assembly. 175 Q uite rather, the court has been accorded 

power of review relating to the activities of all other organs either principal or subsidiary . 

And when the court find s the act invalid or illegal, unlike the Assembly, it has the power to 

rectify. 176 This may imply hierarchical superiority of the Court. 

Furthermore, the impact of this status of the court also has a ripple effect on human rights 

matters. Firstly, it avoids the marginalization of human rights cases to the periphery of the 

AU. 177 Thus, therein forth issues of vio lations of human and peoples' rights would be dealt 

by the main judicial organ of the Union. This, in turn, creates the situation in which "human 

righ ts issues will now be mainstreamed into tlle conversation of other organs of the Union, 

th rough tlle provisions, for instance, on the enforcement of judgments."178 

Another repercussion of the mainstreaming o f human rights issues to the Court relates to 

compliance as Jamu contends. His argument is that there could no more be selective non­

compliance to human rights judgments.179 For him, a state, accepting tlle interpretation of 

the General .t\ ffairs Section cannot reject the judgment of the human rights. 180 Therefore, 

tll e mainstreaming induces compliance to human rights judgments. 

In general, the .t\ U system has accorded the court a prominent position which allows it to 

play huge roles in relation to tlle adherence to rule of law. And, o f course, th is must be 

173 Rosenne, above in 169, p. 33 
'14 tl rt. 12(1) and (2) Protocol of the New Court 
175 Roscnne, above n 169, p.30 
176 Protocol to the New Court, Art28 (e) 
177 J<l mu, above in 147, p. 280 
'" Ibid. 
179 Ibid., 281 
lllU Ibid. [He states: ".. if states comply with the decision o f the coun on the interpretacion of general legal 
isslIes, their non-compliance with the court's human rights decisions would be seen (Q be selective.] 
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accompanied with the election of active personalities on the judgeship so that the court 

could prove itself effective and efficient This largely depends on how creatively the mandate 

and jurisdiction of the court will be intel1Jreted. 

4.4.1 Composition of the court 

The court conslsts of sixteen (16) judges whom shall be nationals of state parties to the 

court's ProtocoL 1"1 From among the sixteen judges, each region of the continent will be 

represented by three judges except the western region that shall be represented by four 

judges. 182 N o more than one judge from a single country sits on the court. 18.1 The protocol 

thus, stresses geographical representation more than individual member states. One member, 

one judge approach is not the rule. 184 It is also explicitly stated that gender and principal legal 

traditions representation need to be ensured in the election process. ISS 

Members of the court are required to discharge their functions and duties impartially and 

independen tlyl 8' They shall act in tl1eir personal capacity. 187 J\lIeaning, the judges must not 

be subject to the direction or control of any person or body. Institutionally as well, the court 

is demanded to act impartially, fairly and justly. 188 The judges are also expected to be persons 

of high moral character who possess the qualifications required in their respective countries 

for the appointment of the highest judicial offices, or be juris consults of recognized 

competence and experience in international law and /or human rights law. 189 A judge will in 

principle, stay in office for six (6) years in tl1e court once elected with the possibility of a re­

e1ection. 190 But, four judges from each section, whom will be determined by a lot drawn, 

11:11 Protocol to the New Court, Art.3 (l) 
l!l2 Ibid. , Art.3 (3). These regions are North A frica, South Africa ,\X/est Africa, East Africa and Central Africa. 
[Art. 1 (d) of the AEC Treaty] 
I" Ibid. , r\rt.3 (2) 
184 Konstantinos D. Magliveras & Gino J. Naldi, The African Court of Justice, 66 ZaoRV 187 2006. 1'. 194 
1H5 Protocol to the New Court, r\rt. 7 (4) and (5) 
186 Ibid., Art.13 (1) first paragraph 
187 Ibid. , Art. 12 (3) 
188 Ibid. 
111<) Ibid. , ArtA 
I'" Ibid ., Art.8 (1) first paragraph 
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shall terminate after fo ur years of service. '0' The president and vice president of the court, 

elected for three years, will be elected at the first ordinary session o f the court., n Except the 

presiden t and the vice president, all remaining judges will serve on parHime basis.l9.1 

Another permanent appointee of the court is the Registra r. '04 As required, od1er officers may 

also be appointed.' os The judges will enjoy all the privileges and immunities accorded to 

diplomatic agents in international law.'"" In particular, they will be immune from legal 

proceedings for any act or omission committed in d1eir official capacity and d1e immunity 

will extend after cessation of their term for acts performed in carrying their judicial 

fUl1ction s. \\J7 

4.4.2 Jurisdiction of the Court 

The court constituted in the stated above manner shall assume jurisdiction over all cases and 

legal disputes regarding the in terpretation and app lication of the C1\, d1e interpretation, 

application and validity of Treaties and all other subsidiary legal instruments adopted within 

the (O)r\U legal framework; interpretation and application of me African Charter, d1e 

Charter on the Rights and Welfare of d1e child, the protocol to the A frican Charter on 

Human and Peoples' Rights on Rights of Women in Africa, or any od1er legal instrument 

relating to human rights, ratified by the state parties concerned; an y question in international 

law; all acts, decisions regulations and directives o f d1e organs o f the Union; all matters 

specifically provided for in an y other agreements that state parties may conclude among 

themselves, or with the Union and which confer juri sdi ction on d1e court; the existence of 

any fact, which if estab lished would constitute a breach of an o bligation owed to a state 

party or to the Union; and the nature and extent o f the reparation to be made for the breach 

of an international obligation.'Og 

101 Ibid. , Art.8 (1) second paragraph and Ar t. 8 (2) 
In Ibid ., 1\[[.22 (1) (irst paragraph 
193 Ibid., A[[.8 (4) 
194 Ibid. , A r1.22 (4) 
J ~5 Ibid. 
1% Ibid., Art. 15 (1) 
1?7 Ibid., Art. 15 (2) 
198 Ibid., ,1.rt.28 
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Basis of the new court's jurisdictions are the above instances only. One source of jurisdiction 

but lost in transition from Aq to r\ qHR is the referral o f disputes by the General 

Assembly. I?? In the Protocol establishing f\q, the Assembly had been empowered to confer 

power over an y dispute not covered by the jurisdiction of the court as specified under Art 

19(1) to the Court. This, however, was deleted in the protocol of the new court. A possible 

reason for the omission may be the btOadened jurisd iction of the court with the transition of 

the AC]. 21Xl No matter how broad judicial power is given to the new court, unpredicted 

scenarios may still arise. Yet it would have created an opportune occasion of expansion of 

the court's jurisdiction without amending the protocol. It might have become helpful to 

address new developments, such as standing of persons before the court, on which rI. frican 

states have not reached an agreement today. 

In resolving the dispute at hand, the court shall have regard to the constitutive Act, general 

or particular in ternational treaties ratified by contesting states, customary international law, 

general principles of law recogi1ized universall y or peculiar to African states, judicial decision, 

writing of publicists and regulations, directives and decisions of the Union to determine mle 

of law subsidiarily, and any o ther law relevant to determination of the case2 01 The court has 

also power to decide ex aeqllo et bOlla case but only when the parties consent SO.202 

4.5 Authoritative Interpretation in the AU System 

4.5.1 The Legal Frame Work 

To recall our di scussion in the previous chapter, the task of interpretation is clari fication of 

meanings and favouring one sense of meaning from among many different possibilities of 

understand ing20 ' When such rendered clarification is meant to bind others, it will be called 

authoritative intelpretation20' Usua lly, an organ would be invested with such power of 

199 Protocol to the A CJ , Art.19 (2) 
2(~1 Protocol o f the N ew Court, r\ rt.28 (1). The provision is a new addition to the court of Justice of the 
Union. And it is a consequence of the merger o f the fonner African Human Rights Court. 
'" Ibid., Art.31 (1) 
'" Ibid., Art.31 (2) 
2m See Section 2.3.1. 
2{)" Ibid. 
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interpretation as distinct from the routine activity o f giving mean1l1g o f most organs of 

international organizations. 205 

The OAU Charter had given this mandate o f interpretation to the General r\ssembly o f the 

OA U20(, T his plenary organ, where in aU members o f til e Unity had seats, was given this task 

as states would be enabled to contro l any in terpretation threatening their sovereignty, J--lence, 

the interpretation scheme o f the Unity may be characterized as political. Any 

pronouncement of intelvretation was required to be sanctioned by til e two-third majori ty of 

the states in the Assembly,2!17 

With the succession o f AU, this task o f intelvretation was depoliticized; tile Court o f Justice 

and Human Rights being endowed Witil power of interpretation,20B T he major difference 

between the system of interpretation in th e OAU and AU is " ", unlike the Assembly, the 

f\CJ (now .t\CJHR) would have to give reasons for its findings, issuing considered judgments 

in a judicial setting209 In the opinion of Viljoen and Baimu, a court's role is less political and 

could serve to depo liticize conflict2 1l1 Establish ing the ACJHR will also ensure an element of 

independence from a more political body, the A U Assembly," In the present setting of til e 

Union, interpretation is the most important activity of tile court. It is only this competence 

of tile court that is granted in verbatim in the Constitutive Act of tile Union while the other 

mandates of tile court are left to a protocol. 211 

Th is mandate o f the court is to be exercised relating to three different legal instruments: tile 

Consti tutive Act, tile Union Treaties and subsidiaty legal instruments,212 

205 In the UN, for example, each organ of the UN is free itsel f to interpret the Charter as and when 
ClrClimsta nces rCGlure . 
20(. OAU Cha rter, An.27; Note {hat (he Ru les of Procedu re of the OAU Assembly did not li st <jnrcrprctation 

o f the Charter' as function o f the O rgan. 
2117 Ibid. 
lOS Consti nltc Act, Art, 26 
2~) Protocol of ACj, Art.35 (1) 
211) Viljoen and Biamu, above in 151, p.256 
211 Constitutive Act, Art.26 
21 2 Protocol to the New Court, Arr.28 
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i) The Constitutive Act of the Union: This is the constitutional in strument of the African 

Union. The Act is made up of thirty-three articles which can be roughly segmented into 

normative and institutional parts and the preamble. The normative portion includes the 

objectives and purposes of the Union, the govern ing principles and others substantive and 

procedural provisions. The remaining provisions relate to matters o f institutions of the 

Union. Compared to constitutive instruments of other lOs, the CA is short213 All these 

magnify the importance of interpretation of the Act. Needless to say, interpretation of 

constitutions of lOs is at core of their well-functioning, and so is the case in the AU. In fact, 

it would be paramount in the case of A U whose members are very protective of their 

sovereIgnty In a manner that could incapacitate the adaptation of the Union to future 

contUlgenCies on the continent. I-lence, in terpretation of the CA must be undertaken with 

the utmost care to balance the in terests of the member states and proper functioning of the 

Union. With this regard Udombana suggests that the court should lean towards the 

teleological and functional approach of interpretation. 214 When the issue of interpretation 

relates to the AU 1\ct, he adds, " . .. a flexible and effective approach will be justified." 215 The 

preamble and purposes and objec tives part of the r\ ct will, definitely, be consulted and serve 

as a guide. 

Regarding the scope of interpretation, Naldi and Magliveras have noticed discrepancy 

between Art 19 of the ACJ Protocol and Art 28 of d1e Constitutive Act. The former refers 

to "interpretation and application of the Act" whereas the latter sub ject all "interpretation 

arising from the application and implementation" o f the same to the jurisdiction of the 

court. This latter clause embraces wider situations d1an the former and has a broader 

scope216 The same disparity has been repeated in the Protocol of the new Court. 217 The 

protocol, thus, has a restricting effect of the scenarios envisaged under the Constitutive f \Ct. 

21J For eX<lmp!e, the UN Charte r ha s mo re than a hundred provisions. The EU T reaties has more than 200 
provIsions. 
2 H Udombana above in 29, p.107 
215 Ibid. 
216 Magliveras and Naldi, above in 184, p.198 
217 Protocol to the New Court, Art.28 (2) 
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The important dimension o f the Court's in terpretation of the C1\ is its binding effect on 

parties beyond disputants to the case and arguably up on subsequent cases.218 Unlike other 

decisions of the court, the rendition of the court relating to the in terpretation of the C1\ 

binds all organs of the Union. This is an excep tion to the rule that binding force of the 

decision of the court is limited to parties to the case. 219 The relevant provision 1\rt 50(3) of 

the Ptotocol of the new court reads: 

'Tbe de(isioJl oj Ibe (ourl cOllcerning Ibe iJlle1prelalion and applicalioll oj the CA sba// be bindiJlg on iV/ember 

Slales alld O1gClIlS oj the Union, Il011vilhslalldillg tbe provisiolls of paragraph 1, oj A,146 of this slall/e. " 

This provision marks the authoritative feature of the court's interpretive decisions. It is 

due to this extensive obligatory aspect of the decision of the Court that member states 

and organs o f the Union are allowed to present their argtunent and position intervening 

in a case involving interpretation of the Cf\ 220 This procedure aims at securing the say 

of states and organs of the Union on the constitutional document of the Union. This 

may be assimilated to the right to be heard. Before the court gives judgments that are 

fi nal lip on all states and organs, it is expected to listen to the views of the latter. To 

intervene in a case, rnelnuer stales are recluired to express their interest following which 

the Regis trar o f the COllrt will notify the remaining states and organs 221 State Parties and 

organs notified in ellis manner have the right to in te1vene in the proceedings. It should 

be observed that Art 50 of the new Protocol envisages the possibility of expression o f 

interest by Member States only222 Organs of the union, however, are not allowed to 

manifest their interest, which, pursuant to the protocol, appears to initiate the procedure 

218 Cons tiulIlve Act, Art.50 (3). The decision o n subsequent cases will be binding iuguably. Because, any 
section of the court is required to refer cases in wh.ich it wants to change its earlier positions. Otherwise, it 
l11ay not change the interpretation it rendered once. 
21') Constitutive A.ct, A.n .46 (1) 
22U Protocol to the New Coun, Ar[.50 (1) 
221 Ibid . 
222 Tbid. It reads: "\X1henever the question of interpretation o f the Constitutive Act arises, in a case in which 
/'vfel11ber states other than [he parties to the dispute have expressed an interest, the Registrar shall notify all 
such sta tes and organs of the Union forthwith. 
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of the intervention so that the Registrar will notify other organs and state parties223 In 

the opinion of the present writer there is no convincing reason not to grant this 

initiation power to organs of the Union. It is not hard to imagine manipulative 

behaviour of Member states relating to the interpretation of the Act. The effect of this 

distinction is, thus, that organs of the Union will be denied standing where they observe 

interpretational concern in disputes they are not parties to and no member state has 

expressed interest in the same dispute. One possible mechanism for the organs of the 

Union to escape this limitation would be to utilize Art 49 o f the new protocol.224 Under 

this provision, an y state member or organ is allowed to submit its request to be 

permitted to intervene in a case where it considers "it has an interest of a legal nature 

which may be affected by the decision of the case." But, in this provision the requesting 

organ is expected to prove dleir threatened interest of a legal nature, unlike the wide 

standard of 'interest' under f \rt 50(1) which includes other interests than dlOse of legal 

nature. The outcome of the case also must have a huge inlpact on dle decision of the 

court to permit dle intervention. The utility of this provision as redress to the mentioned 

problem, dlUS, depends to a large extent on the judicial activism of the court. 

Still, the organs may avail themselves of the provision which allows the court to invite 

member states, organs of the Union and any person concerned to take part in dle case where 

effective administration of justice reguires225 In this instance as well, all things depend on 

the meaning the court gives to the phrase "effective administration of justice." This forces us 

to await the jurisprudence of the court yet to develop. 

Though the Rules of procedure of the Court will indicate the various forms of dle court's 

decisions, in dle protocol of dle new court, two common forms have been implied: decisions 

and Op1!110ns. One guesuon, then pop-ups to dle scene: Are all interpretive 

pronouncements of the conrt given in the form of either decisions or opinions authoritative? 

223 Pursuant to the provision, Expression of interest precedes the notification to be made by the Regis trar. In 
other words, it is only when the states express their interest that the registrar contacts the concerned states 
and organs. 
22~ Protocol to the New Court, Art,49 (1) 
'os Ibid., Art.49 (3) 

11 0 



In my opinion, no, they are not; because, the obligatory sense is limited to interpretations 

rendered in the form of decisions. The term 'decisions,' in Art 50(3) of the protocol, discerns 

opinions of the court that do not oblige extra -disputant parties . In fact, strictly speaking, 

advisory opinions are not even binding or decisive by their nature. This, however, should not 

be taken as sugges ting that advisory opinions are not binding upon advice requesting parties. 

The decision of tl1 e court in connection with interp retation of tl1e Act need to be sanctioned 

by a qualified majority of at least two votes and the presence o f at least two-thirds of the 

judges. This means at least 6 o f the 9 judges must be present and interpretive decisions must 

be made by 9-7 vote at each Sections. 

The last associated issue that needs to be addressed with regard to the Cr\ interpretation is 

whether the court would be bound by its own decision. On tl1e one hand, the articulation of 

Art 50 (3) of the Protocol states that organs o f the Union are bound by interpretive 

pronouncement o f the Court. This may sugges t tl1 e inclusion of the court itself as being 

bound by the decision. On tl1e other hand, judicial decisions are to be regarded by the court 

as subsidiary sources of law, being subject to Art 46 (1) o f the new protocol that limits tl1e 

binding force of the court's judgment to parties to the dispute. Otherwise pur, this provision 

declares that judicial decision can be consulted by the court albeit such decisions will not 

have obligatory force other tlnn on those to that particular case concerning which tl1e 

judgment is given. This far the status of th e former decision of the court is clear, therefore, 

the decision of the court is short of precedential effect. 

But still the court cannot easily disregard its former decision s. They have strong persuasive 

force over subsequent cases. They ought only to be changed by tl1e rendition of the Full 

Court. 

ii) Treaties of the Union: The second category up on which the court will give its 

interpretive opinions and verdicts are the numerous treaties concluded under the Union or 

the organiza tion of African Unity. In the protocol o f the replaced ACJ, tl1e court's treaty 
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interpretation mandate has been limited to the Union Treaties22!. It remained doubtful 

whether r\rt 19 (1) (b) of the ACJ protocol endowed power of interpretation over treaties 

entered in the aegis of the OAo. This thinking emanated from the clause "the interpretation, 

application and validity of Union Treaties." Some had suggested that the treaties entered in 

to under ti1e OAU are also included witi1in the term Union Treaties since AU has succeeded 

the OAU227 

Nevertheless, this confusion has disappeared for good due to ti,e new Protocol of ti,e court. 

There in, it has been clearly stated that ti1e court interprets treaties concluded before the 

transition to the j\U. The respective provision reads: 

" Tbe mllr! Jba// have j/{rl~fdidioll OlJer all ((/Jes and all legal disputes submitted 10 it ill a(mrr/alla! with the 

prelml ita/lite whidJ relale 10. (b) the intelprelalioll app/im/ioll and valie/i(y of olher Ullio" TreatieJ 

adopted withill the framework of the Union or the Organization q/AJiiml1 UniD''' 

The treaties presentiy in force, i1lter alia are, Treaty Establishing the African Economic 

Community (1991), the j\frican Charter on Human and peoples' Rights (1981), the 

Convention on the Ban of ti,e Import into A frica and the Control of Trans-boundary 

Movement and Management of Hazardous Wastes Within Africa (1991), the Convention on 

the Prevention and Combating of Terrorism (1999). Some of the treaties include stipulations 

that meir interpretation may be brought before the court. The Non - Aggression and 

Common Defence pact of the A frican Union is an example of such treaties228 The various 

protocols adopted by ti1e Union also fall within the term 'Union Treaties'. To name a few, 

the Protocol telating to the Pan-A frican Parliament, Protocol establishing the Peace and 

Securi ty Council and the Protocol on the statue of the African Court of Justice and Human 

rights. 229 

22(; Protocol of the ACJ. Arr. -19 (b). It states that the court would have jurisdiction over "the interpretation or 
Validi ty of the Union treaties ... " 
227 Magliveras and Nalcli, above in 184, p.198 
228 The African Union Non-Aggression and C0I1U110n Defense Pact, adopted on July 1 2005 and entered into 
force on Dec 18 2009, r\rt. 16 
22') Statute of the f\frican Union Comm.ission in International law is a recent addition to this categOll'. It 
entered into force on Feb 04 2009 . 
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Both sections of the court will be seized with in terpretation of treaties and issues fa lling 

within their respective competencies. However, in contrast to in terpretations involving the 

A U constitution, decisions of the court on interpretation of od,er treaties do not end up 

binding state parties and organs of d,e Union.230 Rather, the parties to the case will only be 

obliged by the judgment. 231 But, if a state party or organ intervened in a case involving treaty 

interpretation after being notified by the Registrar, the outcome of d,e proceeding in which 

it took part will bind it.212 The rationale fo r this approach is assurance of "collective 

enforcement" of resulting judgments in issues where state parties and 1\ U organs have an 

interest. 2.1.1 The power of the Registrar, under Art 51 is more expansive than that of Art 50 

o f the new protocol. In the latter case, d,e notification to all state parties and organs, by the 

Registrar occurs after the expression of interest by at least one non-disputant state.234 But in 

r\rt 51, whenever a ques tion of interpretation of other [dlan d,e Constitutive 1\ct] treaties 

ratified by member states besides the parties to a dispute arises, the Registrar will send its 

notifications235 Therefore, the Regis trar initiates the intervention proceeding. Empowering 

the Registrar similarly in cases concerning the in terpretation of d,e CJ\ would have been 

justified more as the Registrar will also plays a key role in d,e facili tation o f representation of 

all concerned states. 

One point that must be made in this regard is the inapplicability of the intervention 

proceeding specified under Art.51 to cases presented to the court pursuant to 1\ rt.29 and 30 

of the Protocol. The two provisions deal with alleged violation of human and peoples' right. 

When read conjunctively, the three provisions imply that the intervention procedures 

enshrined under Art.51 apply in pure interpretation cases of human rights treaties.236 As 

Jamu contends, the exclusion of human rights, which impose obligation erga Ollllles, from 

matter to be in tervened by state parties or organs of the Union is not clear fo r all states have 

230 Protocol to the New Court, An. SI (2) 
23 ' Ibid., Art.49 (1) 
m Ibid., Art.S1 (2) 
2)) Jamu. above in 147, p.296 
23~ Protocol to the New Coun, Art.SO 
2.H Ibid" r\n.51 
2", Ibid., rlrt.SI (1), II rt 29 and Art.30 clim r\rt.51 (8) 
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legal interest in their protection 217 But still when read conjunctively what the three 

provisions imply is that Art.51 will apply in pure interpretation cases of human rights. 

The vote of the court required in the in terpretation of treaties is different from the qualified 

majority vote system applicable in case of interpretation of the CA23H The decision of such 

issues must be made by the normal vote of the court, i.e. a majority of the judges present 

with a casting vote of the presiding judge in the event of equali ty of votes 239 

iii) Subsidiary L egal Instruments: The definition of this term is not provided in the 

Protocol of the new court. But the meaning may be implied. Activities of the AU Organs are 

not specified on the CA, protocols and other treaties of the (0 ) AU only. Beyond these, legal 

documents such as Rules of procedures are utilized significantIy240 Almos t every organ 

adopts or presents its rules of procedure for adoption to tIle ExC241 This legal instrnment, 

thus, squarely falls within the notion subsidiary legal instrwnent of the statute. They are 

subordinate to protocols or sta tues establishing Union Organs242 

In addition a number of internal bodies of the Union give binding decisions.243 In 2000, the 

decisions of AU O rgans have been reported as reaching over two-thousand 244 The legal 

force of resolutions, now is agreed upon by scholars, depends on tIle subject matter of the 

resolution. Former Legal Counsellor of the OAU, i\1[aluwa, agrees with Szazs's proposition : 

"For mOJ"I pad tbe legal!;' dfidive rietisiollJ of fO 'J' are those tbal relate to tbe organi::;..a1ioJl itself; thus 

£vmpelent repre.l'entative orga/1J fal1 establish reglilatiolls and rtl/u of the OfJ!,Cllli!'{fltioll, adopt programs and 

237 Jamu, above 11 147, p.296 
'" Cf: Constitutive Act, Art. 50 (4) and 42 (1) 
23') Protocol to the New Court, Art.42 (1) 
2~1l See Rules of Procedure of the General Assembly, tile Executive Council the PSC, the Pan African 
Parliament. 
2-11 The Executive Council (Constiult1Ve r\ct, Art.12) & The Pan African-Parliament (pAP Protocol, Art. 12 (1) 
adopt their own procedures . The ECOSOCC (ECOSOCC statute, Art. 17), the PRC (procedure of PRC, Rule 
29) and ST Cs (procedure of the council, rule 5 (1) (P)) are required to get the approval of the executive 
council to adopt their own Rules of Procedure. 
2~2 For example, Constinltive Act, Art. 8 and Art.1 2; See also ECOSOCC Statute, Art. 17 
2~3 See Section for more Rule 33 of Procedure of the Assembly, Rule 34 of procedure of the Executive. 
2H Tiyanjana Maluw<l, International Law-?vIaking in the Organization of African Unity: An Overview, 12 Afr. 
J Tnt'l and Compo L. 201 2000, 1'.2 14 
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bl(dge/J eh: All mdJ dedJiolJJ" are ill/emal!y and /egolb' binding effedive aud /berefore ?alll' Jvitbin andfor tbe 

OIgaui:;ption. ].15 

One important Resolution of this kind of the O r\ U is Resolution A f-[ G / Res. 16(I)on Border 

Disputes r\mong r\frican states.24(, 

4.5.2 The Ad Hoc Interpretive Mandate of the General Assembly 

T he protocol o f the new court and its annexed statute of d1e court have not entered into 

force yet247 Consequendy, no interpretation by the court has been rendered so far. 

However, the Cr\ has entrusted the General Assembly with temporary interpretation 

mandate till the court stands on its own. Second statement of 1\rt.26 states " . . . Pending its 

establishment, such [interpretation of d1e CAl matters shall be submitted to d1e Assembly of 

the union, which shall decide by a two-d1ird majority."248 

As a matter of fact, the protOcol of the ACJ had entered in to force in 2008 after the 

ratification o f the 15th state.24Y But, this event was followed by the decision of d1e Assembly 

to merge the courts. An issue that may arise here is thus whether d1e entry intO force of the 

prorocol of the ACJ ends the cui bot" interpretation power of d1e Assembly. 

The mentioned provision empowers the Assembly with competence to interpret CA 

"pending the establishment of the court.' Therefore, the question will turn to whether the 

ratification amounts to the establishment of the Court. In my opinion, no it does not. 

Because, the es tablishment of the court requires further steps than the mere ent1, ' into force 

of the protOcol. Such steps are presentation of candidates to me 1\ ssembly,25O the election of 

the qualified judges25 1 and administrating oad1 and making a solemn declaration 252 on the 

'" Ibid., 1'.21 4 
'~6 Ibid., 1'1'.214-216 
247 Since the date of adoption, 1 July 2008, o nly 27 States have signed the Protocol. From among these 
signatories, Burkina Faso, Mali , and Kenya o nly have ratified the protocol and deposited their ratification with 
the Commission. w\Vw.au.int/en/s ites/default/ ftles/protocol o n statute of the A frican Court of Justice and 
1-1R_ 1.pcl f.html 
248 Constirutive Act, Art.26 
U) It entered into force on 11 February 2008. 
250 Protoco l to the New Court, r\ rt.5 
'" Ibid. , Art.7 
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one hand and the appointment of the Registrar and employment of other staff of the 

court,253 on the other hand. All these remaining, it cannot be said that the court has been 

established. The single effect of the protocol's entry into force is, thus, giving breath to the 

stipulations regarding the remaining steps and making them applicable. As a result, the 

General f\ssembly still retains the provisional mandate of interpreting the CA. 

The Act's preference of the Assembly for this purpose emanates from its position at the 

apex of the organs of the union 254 All states are also represented in it so dlat any act 

threatening, when obse1ved from d1e perspective of states, would be controlled. Realizing 

this, thus Udombana asks whether the member states of the Assembly would have the 

independence of dlOught and action to give an unbiased in terp retation of matters arising 

from the application and implementation of the Act."255 The Rules of procedure of 

Assembly do not prescribe d1e procedure how the f\ ssembly reaches at inteqJretive decision s 

except stating it as power and function of d1e Assembly.256 It appears from here that the 

Rules of Proced Ll[e assumes that no different procedure is required and it will be undertaken 

in a similar pattern to orner mandates of the Assembly. t\nd this, as Udombana has feared , 

might subject interpretatio n mandates to political consideration. 

This ad bot' function o f the Assembly, however relates to interpretation of the CA only. In 

o rner words, d1e Assembly is not given power of interpretation of treaties and od1er legal 

instrumenrs 257 Pending the establishment of the new court, therefore, interpretation of 

human rights related treaties will be the jurisdiction of the African Human Right Court. All 

cases and disputes "concerning the application of the Charter [African Human and peoples' 

252 Ibid. , Art.11 
m Ibid., r\rt.22 (4) 
25~ Conscinlcive Act, Art.6 (2); See also Procedure of the Assembl},. Rule 2 
155 Udombana, above in 29, p.l08 
2SG The Procedure of the Assembly Stipulates various procedmes for decision making of the Assembly. 
among these are sanctions for lll1Constinlcional change o f government (Rule 37); Elections of the members of 
the conurussion (Rule 38 (2), sa nctions for Non-compliance with decisions and policies (H.ule 36). However, 
no procedure of such sort is prescribes for the interpretation of the CA. It only list it as one function of the 
Assembly (Rule 4) 
2Si Art.26 of (he conscimcive .Act deals with the ad hoc interpretation of the Assembly regarding the Act 
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Right charter] ... "are to be brought to the Human Rights court258 Except such treaties, 

interpretation o f other treaties and subsidiary legal instruments is not mandated to any organ 

of the Union. In defa ult, thus, the in teqnetation of these instruments lies with in the domain 

of member states . The basis for this assertion is the jcnVOI,jllCl advisory opin ion of the PCI] in 

which it is stated "it is an es tablished principle that the right of giving an au thoritative 

interpretation o f a legal rule belong solely to the person or body that has power to modify or 

suppress it. "259 

4.5.3 The Practice of Interpreta tion of the Constitutive Act by the Union 

Exactly ten years have passed since f\ U succeeded tlle OA U. In this journey of the 

organization, many activities have been undertaken. Since the Court has not been established 

now, the Assembly is stili supposed to Interpret the CA Yet, not a single authori ta tive 

inteqnetation has been pronouncecl by the Assembly2W To the surprise of many, no 

authoritative decision on in teqn etation has been given since the establishment o f the OAU. 

Ra ther, mos t in terpretive concerns encl at discussion level of the respective organs in which 

the issue has been raised 2 (d In the present trend, points o f disagreements on in teqnetation 

o f the CI\ or any o ther legal document wi ll be submitted to me legal department o f AU 

Commission. The D epartm ent, tllen, will presen t its opinion and it will be fU1 alized tllere. 262 

Perhaps, one problem leading to this trend of interpretation is the non-regulation o f tlle 

matter within the organization clearly. Even though the OA U Charter stipulates it as 

function of the Assembly, the procedure was not specified surely being left to be specified 

by the Rul es of Procedure. But the rules o f procedure of the OJ\ U Assembly as well failed to 

indicate any point with tll is regard. 

2511 Protocol to the African Charter on J-Iuman and Peoples' Rig lHs on the establishment African court on 
human and Peoples' rights on the es tablishment o f an rHrican court on human and people's right adopted 
June 26 1998, entered into force 25 Janu ary 2004, herein after Protocol to the African Court, Art.3 
2;9 i (lIvOIzjlla Advisory opinion of 6 Dec. 1923, PCIJ Rep. Series B. No.8, p.37 as quoted in Efthymios 
Papastavridis, Interpreta tio n of Security Council Resolutions under Chapter V II in the A ftermath o f the I mqi 
Crisi, 56 Int'l & Compo L. Q. 83 2007, 1'.9 1 
1(,1) Intc lview with lvlr. Bright lV[ando, Legal Counsel of AU Commission Legal D cparancnt, o n Feb. 17, 2012 
1(,1 lbid. 
1(,1 Ibid. 

11 7 



o 

Similarly, the absence of a judicial body with advisory and contentions jurisdiction was 

another cause. J\s mentioned earlier, no judicial body existed in the aegis of the OAU from 

which states and organ s of the organization could avail themselves on matters of 

interp retation. The attempt to establish the Commission on Mediation, Conciliation and 

Arbitration as a quasi-judicial body, regardless o f its significance on points of interpretation, 

was never operationaL 2(i.~ 

Even if a judicial or quasi-judicial organ existed, one will hardly dare to assert that it would 

have been utilized. To date, no advisory opinion has been requested from the African Court 

of Human and peoples' Rights despite its expanded advisoty jurisdiction than any other 

international human rights organ264 

4.6 The Power of The Court to Review Acts of Political Organs of The 

African Union 

4.6.1 Introduction 

Mention has been made that among the composing organs of the Union are policy organs in 

which political decisions will be taken. Organs of the Union with such characteristics are the 

General r\ssembly, the Executive Council, the Permanent Representatives' Committee and 

the Peace and Security Council. In these organs, delegates of states are not expected to act in 

their individual capacity. They are presumed to advance interests of their home states or at 

mos t as stated by Blokker, "the task of represen tatives of member states is broader than that 

of [being] sin1ply champions of pure self-interest for the organ in which they sit has 

263 The Commission of Mediation did not have any interpretation mandate as the OAU General Assembly 
had assumed that functio n. Therefo re, except for its interpretation in settling disputes through the three 
means, it could not have given decision on pure interpretation matters. \"'\1hatcver the case, the organ did not 
operationalize. (Udombana, above in 128, p.820 
264 AP Van def fvlei, The Advisory Jurisdiction of [he African Court on Human and People's Rights,S Afr. 
Hum. Res. L. J. 27 2005, p.31 [asserting that the African Court has the widest advisory mandate than any other 
regional human rights courtl 
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collective international responsibility."2(,\ Either way, however, the acts undertaken in such 

organs will barely be undiluted by political considerations. 

In the present context of the Union, political organs have assumed crucial responsibilities 

that may affect the interest of member states. To cite some, the Assembly determines 

appropriate sanctions on member states for default of payment of their share of the budget 

of the Union 2 ('(, Similarly, the Assembly may subject any state that fails to comply with 

polices and decisions of organs o f the Union, to sanction 2 (,7 Again governments that come 

to power through unconstitutional mean s are to be suspended 268 This power has been 

exercised repeatedly. The most innovative, yet controversial, concept o f the Union i.e. the 

Union's rights of intervention is also to be decided by the political organs o f the union 269 

Such and similar other acts of the Union are to bring the relationship of member states and 

the Union to shaq) confrontation. Expressing the lOs and Member States relationship, 

Blokker says " [t]hey [states] nor only create it [an TO]; they are also its bigges t fan s at times. 

The paradox- and this field is full o f paradoxes- is that at other times, the members are afraid 

of the organization and are its fiercest opponents."270 This is particularly true o f African 

states which repeatedly consider their sovereignty as 'sacrosancr.' 

, \t the present state of international law, unless a treaty provision exists, states themselves 

deflne the legality of acts of their own o r those o f o ther subjects of internationallaw. 271 This 

means where a state consensually tran sfers this power to an organization or specific organs 

there in, it will be done accordingly. T he European Union and the A frican Union are the 

265 Niels Blo kkcl', International Organizatio ns and Their Ivlembers: International Organizations Belong to All 
Members and to None-Variation s on a Theme, 1 Tnt'l Og. L. Rev. 1392004, pp.149 -150 
2(,(, Consti tu tive Act, A rt. 23 (1) 
21,' Ibid. , ,\ [[.23 (2) 
2(,lS I bid., Art.30 
2(1') Th ree orga ns may involve in this regard . The PSC to recommend intervention and approve mode of 
inrervention o f the Union (Art. 7 of PSC Protocol); The General Assembly in deciding [Q intervene(R.ule 4 o f 
the procedure of the Assembly) and the Executive Council as may be delegated by [he Assembly (Rule 3 (1) 
(d) of [he Protocol. 
270 N iels Blokker, Exploring the Evolution of Purpose Methods and Legitimacy: r\ ccountabili ty o f 
Intergovernmental Organizations: 94 Am. Soc'y Tnt') L Proc. 204 2000, p.204 
27 1 David Schwcigmann, The Autho ri ty of the Security Council under Chapter VII o f the UN ChaItcr: Legal 
Limits and the Role o f the In ternational Court of Justice (2001), p.207 
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latest instances of such system s.'72 In fact, one among the many function s of the OA U's 

General Assembly was reviewing the structure, function and acts of aU organs of the 

organization.27.1 But, likewise the interpretive mandate, the detailed procedures of the review 

system had not been indicated. T hough constitutionally granted, the consequence of a 

reviewed acr by the Of\ U's Assembly was not described. The absence o f the procedure 

might seem to suggest that the f\ ssembly fo llows its ordinary proceeding in reviewing acts. 

H owever, practically no decisio n has been given on matters of review of organs as far as the 

knowledge of the present author is concerned. 

The A frican Union review sys tem, as in the case of authoritative interpretation , has evinced 

two major developments: it brough t the subject from political body to the hands of judicial 

institutions and regulated the matter in an in -depth manner. Accordingly, the court 

entertains aU cases and lega l disputes relating to acts, decisions, regulations and directives of 

the organs of the Union.'74 As learnt from the jurisprudence of the IC], a dispute is a 

disagreement on a point of law or fact, a conflict o f legal views or of interests between two 

persons.275 In its broadest sense, an international dispute can be said ro exist whenever such 

a di sagreement involves governments, in stitutio ns, juristic persons (corporations) or private 

individuals in different parts of the world .'7" The basic elements of a dispute, thus, are 

specificity and existence of claims and assertions277 And such a dispute will qualify as a legal 

di spute when "the claim is based on treaties, legislations and o ther sources o f law and if 

remedies such as restirution for damages are sought."278 

As it is comprehendible from the jurisdictional clause, any claim or assertion of legal nature 

brought in connection with acts o f the Union 's organ, are subject to the judicial fun ction of 

272 Protocol of ,be New Court, r\ rt.28 (1): r\ rt.2 
273 Procedure of the Assembly, Rule.3 (iii) 
27 .. Protocol of the New Court, Art.29 (d) 
175 l\tlovrofllnltllis Pales/im COlIScssiOIlJ (Grew: I". Creal 1317"'oil/). J udgmem o f 30 August 1924 PCI) (Scr. A) No.2, 
at 11 as quoted in Chrismphcr SclllclIllc r, '\'\Ih:\[ is a Legal Dispute?' in International Law Between Universal 
and Fragmentation (Isabelle B. e/ al eds., 2008), 1'.983 
"" J.G. ~1erills, International D ispute Se,ciement (4tb ed., 1984), 1'.1 

m Ricbard Bilder, International Dispute Settlement and the Role of International Adjudication, 
1 Em OLY J. J nt 'l Disp Resol. 131 (1986-87) , 1'1'45 
278 Schreuncr. above n 275, p.9 78 
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the court27" This provision embraces whatever claim that may be brought including issues of 

legality or validity of acts of the organ. Otherwise stated, if a claim is made as to the fact that 

a certain decision is iUegal or invalid, the court will have jurisdiction to render a verdict on it. 

When read in context, the phrase "aU cases and legal disputes" in the jurisdictional clause 

shows the commitment African states are exerting to resolute any conflict through 

adjudication. 28" 

In general the new court's protocol enshrines that any Qegal) dispute relating to acts of the 

Union's organ are justiciable and the latter would be held accountable for their acts. The 

illegality or invalidity of their acts is one issue under the scrutiny of the court. 2Sl In adelition 

to this, the Court also examines the valielity of the treaties of the (0) AU. 282 Through this, 

the Court controls the conformity of treaties, one of the secondary legislations of the Union, 

to the Constitutive Act. This establishes a judicial review system within the AU though 

arguably. In the foUowing section an attempt will be made to assess the juelicial review 

system of the Union as it exists presently. 

4.6.2 Reviewable Acts of the Union 

International organizations express their activities in various ways. SOlne Eortns, for example 

of the UN, are Resolutions, Statements by the President, Note of tlle President, Letter from 

the President and Press Statements. 2S} Recommendations, Declarations and Opinions are 

among the most common modes employed by various lOs. Organs of the Union also utilize 

such means in discharging tlleir responsibilities. Regulations, directives, decisions, 

resolutions, declarations , opinions and recommendations are some of the instruments being 

and to be used by AU organs284 Elucidating these acts as subjects of review is tlle tlleme of 

this section. 

27') Protocol of the New Court, Art.28 (e) 
2R!l Protocol of the New COllrt, Art.28 (e) 
281 Ibid. 
181 I bid. 
283 , Handbook on the WorkingMmethods of the Security Council (2006), 1'.54 available at 
w\V\v.un.emb-Japan.go.jp/p/handbook.pdfOast accessed on July 20 2012) 
::34 Procedure of the Assembly, Rule 33; Procedure of the Council, Rule 34 
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i) Regulations: - Regulations are legal acts of organs of the Union in which decisions of the 

Union are made.28s Regulations are not common in all international organizations. They are 

in struments of international integration organizations which "essentially are organiza tions 

that do not merely purport to establish cooperation between their member states, but aim to 

go beyond this cooperation by establishing integration in one or more policy areas.,,286 They 

target at harmonization of legal systems of member states which transferred competence, to 

them, to set rules in accordance with the scheme of integration. 287 Being established for this 

puq)ose, the f\frican Union as well stretches to accelerate the political and socio -economic 

integration of the continent. 288 In this direction, coordination and harmonization of the 

policies between the existing and future regional economic communities and also African 

ill b . till d b I U" 289 states w e 111 S e y t 1e mon s organs. 

The principal organs mandated with this mission are the General Assembly and the 

Executive Council. The main reason behind granting the Assembly power to Issue 

regulations is its mandate to determine the common polices of the Union.29o This organ has 

power comparable to the European Council with in EU. 291 Similarly, the Executive Council 

shares these responsibilities of the Assembly which refers tasks to il1e former, on the one 

hand, and itself is given large competences to take decisions on polices in wide areas of 

common interest to member states292 T herefore, these desires to tackle such matter at 

continen tal level demands typical tool: Regulations. 

Regulations, under the Rules of procedures of the }\ssembly and the Council are defIned as 

decisions "applicable in all member states which shall take all the necessary measures to 

285 Ibid. 
286 Ige F. Dekker and Ramscs A. \X1cssel, Governance by International Organizations: Rethinking the 
Nonnative Force of International Decisions , in (Dekker 1. F. , and \X'crner WI. G. , eds.) Governance and 
International Legal Theory (2004), p.216 
2117 Ibid. 
288 Constitutlve Act, 1\rt.3 (1); Rule 4 (I) (c) 
'" Ibid., I\rt.3 (e) 
290 Constitutive Act, Ibid., 1\rt.9 (I) (a); Procedure of the 1\ssembly, rule 4 (I) (a) 
291 Udombana, above in 29, p.88 
292 Constitutive Act, ;\ rt.13 (1) 
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implement them."201 The fundamental element o f this form of decisions is that its 

addressees are Members States only.294 They oblige and bind member states of the Union. 

TIley are also applicable, once rendered, for all member states equally295 Decision 

concerning some states, th us, cannot be made in the fo rm of Regulations. But, the manner 

o f applicability is not indicated in the definition. In EC law, in contrast, regulations are 

envisaged as directly applicable in national legal sys tems296 This direct applicabili ty notion 

has been understood as regulations will take effect in all member states wiiliout natio nal 

parliaments o r governments having to re-enact them 297 Whether I\ U'S regulations have 

similar effect is not certain . The phrase " ... shall take all the necessary measures to 

itnplC1l1cnt" seCtllS to acco111l11odate S0111C variations in lnemb ers sta tes. Because what 

cons titutes a necessary measure is to be decided by members states tll emselves. If so, AU 

regulations may nOt have identical applicability as solely desired and decided by the issuing 

organ and, in such instances, cannot be said that they do have direct applicability. One thing 

that is sure is, though, regulations do not leave discretion to member states as to their 

implementation and this cannot be taken as implied in the 'necessary measure' phrase. 298 

However, to tell definitively whether AU regulations have direct applicability or not, it must 

be waited to the practical meaning given to the clause. 

Since tlle trans formation to the A U, quite a bit decisions have been made by the Assembly 

and the Council. But neither the organs have classified their decision as Regulation nor have 

the member states considered a decision of the organs as in tlle form of Regulation29'! 

ii)Directives: - Another form of decision, peculiar to international integration o rganizations is 

directive. The provisions of the Rules of Procedures elaborating the term reads: 

2')3 Rule 33 of the procedure of the assembly 
294 Ibid., Rule 33 cum 34 
'" Ibid., Rule 33 
2% Art.189 EEC Treaty 
297 Gordon Slynn , Judicial Review of COIlU11Uniry Administrative Acts, 18 B.L.J 38 1986, p.40 
2')8 The Rule of Procedure of the Council and the Assembly has express ly sta ted that directives leaves 
discretion to members states (Rules 33 (1) (b), Rule 34 (1) (b). But tlus is not stated in relation to Regulations. 
2'J9 lntcrvicw with 1'\'1r. Bright lVlando, Leg<ti Officer(Imer African Matters). Office o f the Legal Counsel, AU 
Commis sio n o n February 13, 201 2 
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II, " Ibue tire addreHed 10 OIry or all member J'lales, 10 ullderltikillgs or to individuals, Tbry bind member slales 

10 lhe o,?jediues 10 be acbieved while letlJlillg l1alioll(ll (lulhorilies wilh power fo determine the form (lNd the me(lllS 

10 he med fo r tbeir implemelllalion, "JIHI 

T he subjects encompassed, here, include States, undertakings and individuals. The 

implication is that the positions of these entities may be affected by the organs of the Union . 

Directives, thus, reach wider than regulations. 

Directives may also be issued regarding one or more members of tl1 e Union 301 They are no t 

to be applied necessarily at continental level. The addressed states are also bound by tl1e 

'objectives the directive pursues' only.31l2 It is specifically stated tl1at member states have the 

freedom to choose tl1e form and metl10d of implementation. 303 Even though in both the EU 

and r\ U, member states determine the implementation mechanism, the obligations of tl1e 

states seem to be dissimilar. 3i14 In the EU, states are imposed with 'obliga tion of result' in 

implementing directives whereas those of AU are only bound with respect to the objectives 

of the directives. In my opinion, objectives are ultimate ends or results and are designed 

generally, thus, they grant wider room to member states tlnn in the case of 'obligation of 

result' which may indica te an immediate outcome. In short, what I meant is the discretion of 

member states of AU appear to be lenien tly regulated, relative to the case in EU. The EC] 

can also restrict the discretion of EU member states in this regard. 30s 

Plainly, r\ U directives cannot be directly applicable in domestic jurisdiction. Unlike, 

regulations, directives request the promulgation of in ternal law or info rmal incorporation to 

national legal systems in specific legislation or a general legal context in a sufficiently and 

,"I Rule 33 (1) (a) of u1e Procedure o f u1e Assembly; Rule 34 (1) (a) of Procedure of rhe Council 
'''I Cf The definition of Regulation, Rule 33 (1 )(a) of the P rocedure of the Assembly and Rule 34(1 )(a) of u1e 
Procedure of the ExC. 
"" Procedure of the Assembly, Rules 33 (1) (a); Procedure of the Council, Rule 34 (1) (2) 
'''' Ibid. 
"" C/, ,lrt.189 of E EC Trea ty and Rule 33 (1) (b)& Rules 34 (1) (b) of the Procedures 
3lJ5 Ellen F, l'vfcCa uley, Member State I mplcmcntatio n of Europcan Economic Community legis lation and 
Judgments, 11 B. C. Tnt'l & Compo L R. 161 1988,1'.164 
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clear manner. 31l(, The non-implementation of directives will be followed by sanctions as 

indicated in I\rt.23 of the Constitutive Act. 307 

The General Assembly and the Executive Council only have the competence to issue 

directives. ·311" But again, no decision of this form has been made so far. 309 

iii) Decisions: - Decisions are the common mode of expression of the Union's Organs' acts. 

Although the General Assembly and the Executive Council have powers to give decisions in 

the form o f regulations and directives, it is not envisaged as to their capability to render their 

respective coll ective will in the form of 'bare' decisions. However, in practice, the organs 

have only communicated their determination of an y kind in the form of decision310 Other 

organs, however, are allowed to make decisions. One such organ is the Peace and Security 

Council. 311 'The ctucial powers of this organ include authorization of mounting and 

deployment of peace support missions, recommending mterventJon 111 a member state, 

app toving the modalities of intervention, instituting sanctions whenever an unconstitutional 

change o f government occurs and inviting or proh ibiting any member state to take part in 

discussions relating to matters affecting the interests o f the member states312 O n these and 

other similar issues the council may take decisions3 13 

The term decision is not defmed in the AU legal framework. In EC law, in contrast, 

decisions are made binding in their entirety unless they specify dle entities they address in 

which case their effect will be limited to the named addressees J14 Regardless of the absence 

of definitions, A U organs' decisions will also create obligations- hence bindings-on their 

3116 Kurt Riechenbcrg, Local Admin.istration and the Binding N ature of Conununity Directives: A Lesser 
Known Side of European Legal Integration, 22 Fordham Int'l L. J. 696 1998-9, 1'.705 
3n7 ConstiUltive Act. , Art .. 23 
3'" Rule 33 (1) (b) of Procedure o f the I\ ssembl)'; Rules of Procedures of the Council, Rule 34 (1) (b) 
)1)1) Interview with ML Bright Mande, Legal O fficcr(1 nter African !vIatters), Office of the Legal Counsel, AU 
COl1unission, in February 13, 2012 
}In Rule 33 (1) (b) 
}II pSC Protocol, Art. 5(1) 
312 Ibid., r\rt. 7 
3J3 Ibid., Art. 8 
314 EEC Treaty, Art.189 
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addresses.'15 The obligatory scope will depend on the content of the decision. The 

consequence of non-implementation of a decision is not stated in the Rules of Procedure 

unlike regulations and directives; obviously for the Rules do not display decisions as legal 

acts of the organs. However, Art 23 of the CA allows the Assembly to sanction member 

states that fail to comply with the decisions and policies of the Union. This can be utilized 

for decisions made by the GA and the ExC in the form of regulations and directives or 

decisions of other organs. 

These three categories of legal acts are, thus made, in the new court's protocol, subjects of 

review.3'" One issue remains worthy of clarification regarding decisions . This is whether 

interim decisions i.e. non- substantive decisions, are susceptible to review by the court. 

Instances in which such decisions may be taken are, for example, in times of applications to 

hold opened or closed meetings,317 on issues of point of order,318 on a motion for 

suspension and adjournment of a meeting319 etc. If one understands the term "all acts" in 

Art. 29 of the Protocol as it is, he or she may arrive at the conclusion that interim decisions 

as well are reviewable . This may be inferred from the fact that reviewability is determined, as 

per the approach of the protocol, based on the nature of the act rather than at the point of 

time it is taken. 

However, categorizing all decisions as reviewable appears, in my view, unwise for two major 

reasons. Firs t, it will jeopardize the well-functioning of the organization. Permeating any 

decision to be challenged will severely hamper d1e proper functioning of the institutions. 

Secondly, the court will be over loaded with unnecessary applications if all significant and 

insignificant complaints are to be received. A strict approach must, therefore, be structured 

in this regard. Such serious standards must, in my opinion, relate to the effect of the decision 

on the concerned party. Accordingly, only those decisions with substantial effect on the 

party should be allowed to be challenged. The remaining with effects that do not amount 

315 TI-us is to be deduced from the fact that non-compliance to them results in sanctions. See Constitutive Act, 
; \rt 23 (2) 
316 Art.28 (e) 
.317 Rule 13 of the Procedure of the .Assembly, Rule 14 of the procedure of ExC 
318 Rule 21 of the Procedure of ExC; Rule 21 of the Procedure of Assembly 
31' Rule 24-25 of ci1e Procedure of the ,\ ssembl)'; Rule 25-26 of the procedure of the ExC 
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substantially such as decisions on POlJ1t of o rder need not be reviewed. In fact, the 

substantiali ty of an ensuing effect should be left to the determination of the court which 

decides on the basis of each particular case on hand. 

iv) Non-Binding Acts: T he Rules o f Procedure of the GA and the ExC enlist other forms 

of decisions."" T hese are Recommendations, D eclarations, Resolutions and Opinions. This 

enumeration is not exhaustive and the legal effect of these acts is expressly mentioned as 

non-obligatory."1 But regarding their significance the Rules state that they are intended to 

guide and harmonize the view-points of member states.'" The practical need of such acts or 

instruments has become more essential to African states and third world countries in 

general. 323 T hird world countries have been credited for the emergence, recognition and 

acceptance o f resolutions as a new soutce of law within the UN.'" In their regional 

o rganizations as well, particularly of f\frican states, a quite number of matters have been 

handled via these acts. '" lVIaluwa even notes that alinost all OAU treaties have resulted from 

a chain of resolutions o f O,\ U's poli tical o rga ns.}'" It is also a recent fact that recently non­

binding acts are being tran sformed in to hard laws. Mentioning the incorporation o f parts of 

the Declaration on the Framework for an OAU Responses to Unconsti tutional change of 

Govern ment into the Rules of procedure of the f\ ssembly suffices.327 

321l Rules 33 (1) (c) & Rule 34 (1) (c) of the Procedures of the Assembly and the Council; Rule 14 (1) of the 
Procedures of the PRC and Art.7 of the Statutes ECOSOCC 
321 Rule 33 (1) (c) & rule 34 (1) (c) of the Procedures of the r\ ssembl)' and the Council 
,U2 Ibid . 
J23 Mark E Ellis, The New Internatio nal Econonuc Order and General Assembly Resolution: The Debate 
over the Legal Effects of the General Assembly Resolutions ReVised: Comment, 15 Cal. \VI. Inr'l L. J. 647 
1985,1'1'.656-657 
32~ tv!. Bcdjaoui, "Un point du vue Vll Tiers l110nde sur l'Organisa tion inrcrnationale," in G. Abi-Saab, Le 
concept d'organisation internationale, (paris: UNESCO, 1980). p.268 as quoted in tvf:t !uwa, above 11 252, 
1'.212 
}2; Sec note 9 above. 
326 l\tlaluwa, above n 244, p.218 
:127 Procedure of the Assembly, Rule 37 
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The Permanent Representatives' Committee and the Pan Africana Parliament are other 

political organs with capacity to issue such non-binding acts. 328 Are non-binding acts 

reviewable? This is the proper question to be posed here. 

1\s implied in the term 'a ll acts' not a single act appears to have been dropped from the 

jurisdiction of the court. Irrespective of their obligatory forces, all acts are categorized as 

reviewable. So neither express nor implied distinction is made between binding and non ­

binding acts as subjects of review and, thus, all are reviewable. 

Nevertheless, there are reasons to argue the reverse. Firstly, non-binding acts by their very 

nature do not create legal obligations. They do not directly affect tl1e interests of any 

concerned party. Secondly, allowing non-binding acts to be contested will only undermine 

their subsequent effect: harmonizing view-points. 329 Thirdly, as a primary means of activity 

of lOs, their unfolding to contestation reduces significantly the in1pact o f lOs. Fourtl1ly, 

from a practical point of view as they usually get adopted by consensus, or at least great 

majority, naming them as a reviewable act would have minimal relevance. 33o 1\nd finally, it 

wou ld create an unnecessary case load on the court without adding value. Therefore, It IS 

commendable to undertake the term 'all acts' as referring to binding acts only. 

4.6.3 Grounds of Review 

The acts discussed above are the types that can be put before tl1e table of the court in 

contestation of legality or validly. f\fter settling which acts, the basis of such as a challenge 

has to be addressed and the wonder will be why they are challenged. The conclusion we 

reach to these queries will constitute grounds of review. This means the grounds are factors 

that vitiate the legality or validity of an act. 

In the Protocol of the new court or other legal instruments adopted following the C1\, no 

vitiating element of a legal act is stipulated. It is left to the court itself, I suppose, to 

3211 Procedure of the Permane nt Committee, Rule 26. It reads: "D ecisions of the PRe shall be 
recommendations until adopted by [he Executive CounciL" See also in general An 1 t ofche PAP Protocol. 
J~) Rule 33 (l )(c) of the Procedure of the r\ ssembly; Rules 31 (l )(c) of Procedure of the Council 
33n Tacleusz Gruchala-\,!esicrski , A Framework for Understanding «Soft Law," 30 tvlcGiU L.J. 37 1984-85. 
1'.53 
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determine what vitiates an act. This indicates that grounds of review are specified, in the 1\ U 

system, in broad manner. This style of the 1\ U is even expanded than the EU system, which 

has been described as embracing almost all possible situations as it is discussed in the last 

chapter.·BI 

Some guidelines, however, are also found in the AU system. The important provision in this 

regard is r\rt.18 of the AEC Treaty. This provision which established a court of Justice of 

the Community empowers the court to "decide on actions brought by a member state and 

the r\ssembly on grounds of violations of the provisions or of a decision or a regulation or 

on the grounds of lack of competence or abuse of powers by an organ, an authority, or a 

member state."332 Here are the implications of the provision. 

Firstly, any violation of the AEC Treaty is contestable. The substantive or procedural 

dimension of tile provision makes no difference in this respect. Violations depicting eitl1er 

aspect are infringements. Even though it is not pointed out in the Treaty, legislations which 

are subsidiary but enacted in relation to the applicability of the Treaty as well cannot be 

violated. ·m Prohibition of infringement of secondaty acts should be considered as speculated 

by the above provision. Thus, any infringement in this regard forms a point of review. This 

approach has also been followed by the practice of the EU.334 The 1\EC Treaty, in fact, goes 

beyond this and renders acts that contradict decisions or regulations reviewableJ35 The new 

court will nOt also be limited to these acts and should ascertain tl1e illegality of infringement 

of any legal instrument. 

Lack of competence also spoils legality of an action. For internal institutions are designed in 

a form to act in conformity to each other to achieve the objective of the organization, in 

their activities, accordingly, organs of the AU/ AEC need to be limited to their own 

13 1 Sec section 2.4.2.1-
3J2 AEC Treaty, ,\rr. 18 (3) (a) 
333 Tt is logical to asset[ that if there is an intention to keep the inregrity of a treaty in tac t, besides violations o f 
the trcat}', infringement of subsidiary legislatio ns enacted ro facilita te the implementation and enforcement of 
the treaty must be looked at attentively. 
'34 TFE U, Art 263 Second Paragraph 
1,1; .-\ EC Treat)' , .-\rt18 (3) (a) 
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sphereD" Otherwise, an act will be out of one's mandate and will be challenges for lack of 

competence. 

Thirdly, there is abuse of power. £\ny act that features such a defect will be declared illegal or 

invalid . l'disuse of power is also included within this ground of review. 

The }\CJHR can use these grounds in examining and assessing acts of the Union. D espite its 

establishment with in the AU Constitutive Act, the court is at liberty to use these factors to 

check the illegality of an act for the Treaty o f f\ EC is not impaired unless it contradicts the 

former. 337 Besides, since the court is no t also res tricted to any ground in this regard, it can 

review the legali ty of the Union's o rgans act on the basis o f other standards such as 

in fringement of an essential procedura l rule. 

T he court can also consult the jurisdictional clauses o f some sub-regional organizations 

courts to develop its own jurisprudence. In these regional organizations, the courts are 

provided with review powers.'·lH Along with this mandate, the basis o f review has been 

stipulated within the instruments es tablishing the courts. The Treaty establishing COMESA 

is one such instrument. It provides that the court decides on matters involving "the legality 

o f any act, regulation, directive or decision o f the council on the grounds that such act, 

regulation, directive or decision is II/lt l l vilu or unlawful or an infringement o f the provisions 

of this Treaty or any rule o f law relating to its applica tion or amounts to a misuse or abuse of 

power."·l.W T he Eas t A fri can Community Treaty on its part enshrines that its Court of Justice 

may adjudicate "the legality o f an y act, regulation, directive, decision or action on the ground 

that it is ultra vive or unlawful o r an infringement o f the provisions of this Treaty or any rule 

o f law relating to its application or amount to a misuse or abuse of power." 340 Albeit the 

"" A EC Trea ty, Art 7 (2) 
337 Consocurive Act, Art 33 (2) 
33M Treaty establishing the ConuTlon Market for eastern and Southern Africa reprinted in 33 1. L. M. 1067 
1994 p,ereinafter Treaty of COI'vlESA] ,. Art 26; T he Treaty for establishment of the Economic Conununity 
o f East African Sta tes, signed o n 30 Nov 1999 and entered in to foree7 July 2000 [hereinafter trcaty o f EAC], 
r\rt 30; Revised Treaty of the Economic Community of West African States (ECO\XIr\ S), 24 July 1993 
available at: http://www.unhcr.org/ rcfworld / docicl / 492 182d92. html accessed 15 Nov 2012 Q1creinafter 
ECO\XIAS Treaty], Art 10(c)-(d) 
'" Treaty of COMESr\ , ibid. 
3·m EAC Treaty, Art 30. 
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insignificant di sparities between the articulations of the provisions exist, essentially, both 

rules are similar. This highlights the fac t tha t member states of such communities are familiar 

with such principles of law and the court may derive some points of review from such 

regional courts. 

4.6.4 Locus Standi of Contestants 

En ti ties tha t present cases to the court are, under the Protocol, divided into two. The 

members of the first group can submit any dispute to the court, thus, they sort of have 

general eligibility.'4' T he remaining ones are given specific entitlement i.e. in cases of an y 

violation of a right guaranteed by human rights instruments of the region and in certain 

cases, beyond tharJ42 But, for the purpose of review of acts those which have standing are 

the following: 

i) States: The principal and non-controversial entities are A frican states as the court is an 

organ of a regional organization. The court is open only to states which are members of the 

Union. 34l This pro tocol by stating the obvious limits litigations before the court to African 

States only . .t\ state that does not belong to the land of Africa, thus, cannot submit disputes 

of review of acts or any other kind. Beyond characterizing the court as a 'regional ' one, the 

provision displays repellence of any non-African activity in this regard. For example, if a 

European state challenged an act o f a member state or an organ of the Union, it cannot use 

the court clirectly due to the .A frican state reguirement. The verbatim stipulation of this also 

prohibits an y such in terpretation by implication. 

This, however, does not mean that all tl, e 54 .A frican states are entitled to submit cases or 

reguests of review. They are, in addition to being an A frican state, demanded to rati fy the 

protocol. Otherwise as stated expressly, the court shall have no juriscliction to deal with a 

dispute involving a member state that has not ratified the protocol. l44Conseguently, upon 

'" Constitutive Act, Art. 29(1)(b)&(c) 
'" Ibid. , Art.3D 
3.t3 Contra: Constinltjve Act, Art.29(2) first paragraph 
3H Ibid. , Constitutive Act, rlrt 29(2) 
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the entry into force of the protocol, the term state parties to the protocol will mean the 

fifteen states only. Of course, this is expected to increase with time. 

In the protocol, nothing is said about the interest member states are required to prove when 

claiming illegality. This means all applications of member states contesting an unlawful act 

are acceptable regardless of the fact that their claim proves their personal affected interest. 

This may be justified by the fact that review systems are formulated not only to remedy loses 

but also to ensure the prevalence o f rule of law. 34s Every state is supposed to have an 

immense in terest in the lawful activity of the organization. In other words, unlawfuhless in 

one way or another affects all members of an organization. The same is true in the AU. 

Therefore, member states of the Union do not have to be required to prove direct effect 

ensuing on them in review proceedings. The mentioned earlier intervention mechanism in 

authoritative interpretation tnatters is also based on similar grounds that any ll1atters 

concerning the CA is in the interest of all AU members. This is also equally valid in 

infringement matters of the CA and similarly applicable to review cases. Besides, even 

outside the CA, some issues are common concern to all African states such as environment 

and human rights.340 Then proof of direct interest would not be sound in such matters. In 

this regards, the protocol's silence on the matter is correct. 

iil Organs of the Union: The internal bodies of the Union are the second most 

concerned parties in the legal functioning of the Union. An organ's mandate might be 

trespassed by another. A mandatory procedure may be discarded. Therefore, organs of the 

Union are accorded the right to request review. 347 However all organs of the Union do not 

).45 Art. 4(m), ConstiUItive Act. One of the principles of the Union, 011 the basis o f which the Union 
discharges its function, is 'respect for democratic principles, human rights, the rule of law and good 
governance.' In the preamble o f the CA alike African states have expres sed their determination to promote 
and protect human and peoples' rigbts, consolidate democratic institutions and cuiUlre and ensure good 
governance and the rule of law. The ACJHR is also designed to assist the achievements of the goals pursued 
by the Afr.ican Union. Protocol of the new court, Preamble Paragraph 5 
3.\6 COl1stiultive .Act, .Art 3(d) 
347 Ibid., Art29(1)(b) 
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have equal status in this regard. Two of the organs of the Union are capable to contest acts 

as a right while the remaining requires the approval of the general assembly to do S0.148 

The Genera l Assembly and the Pan Flfrican Par~ament are the two bodies which can go 

direct to the court ro challenge the viti ated act. As the Summit the Union, the General 

flssembly is entrusted with tasks which necessitate this ancilla ry review power. It follows up 

the implementation of po~cies34Yand decisions o f any fo rm, by states and, without the need 

to say it, o rgans of the Union. T his and similar duties of the assembly put it in a typical 

position to ensure the healthy activity of the Union. Over-all control of the business of the 

Union is one of its mandates. And review reques t power is a corollary o f such powers. In 

doing so the Assembly acts in the interest of both the member states and the Union. 

The Pan A frican Par~amen t is also another important body of the Union for such functions. 

It has power to discuss and make recommendations on issues relating to human rights, 

democracy, and good governance.350 As an accountability body as well, the Parliament can 

question r\ U or F\Ee officials. '51 Not being ~mited to this, the Parliament performs od1 er 

functio ns as it deems necessary to achieve its objectives.>52 rin organ endowed with such 

broad powers and more particularly that of challenging officials o f AU cannot be denied the 

competence ro question acts of the Union's organ. This will be done in representation of 

the African peoples.35.1 

The rest of the organs of the Union are, however, expected to secure d1 e prior authorization 

of the Assembly to access the court in app~cations of review. 354 The reason for this 

approach is not outlined clearly. Nevertheless, whatever reasons are premised upon, the 

objectives of review, the main being ascertainment of rule o f law, does not warrant this 

stance. It may be said that the protocol did not prohibit organs o f d1 e Union to contest bu t 

only lengthened the short track they could have taken. Yes I agree, the problem rather in my 

3-111 I bid. 
3<0 Ibid ., Art. 9(1) 
"" P II P prorocol, Art.11 (1) 
351 Ibid., Art. 11 (5) 
m I bid., Art 11 (9) 
3S3 Ibid.,Art.2 (3) 
3;' Protocol of the New Court 1Irt.30 (b)&(c) 

133 



c· 

'.1 

perspective, is that such inclinations subject advocates of legali ty in the Union to the 

detriment o f the Assembly, a political o rgan.1SS Suppose, for example, the ECOSO CC 

beli eves there is an illegal aspect in an act of the Union and wishes to contest it. For it is 

denied direct access, the ECOSO CC is required to satisfy the Assembly, which basically 

decides upon politica l considerations, in order to be authorized to reach the Court. Thus 

authoriza tion requirements may be manipula ted and undermine the rule of law. This may 

diminish the impact o f some organs o f th e Union such as the ECOSOCC. 

f\ narrow contesting power of the A frican Commission on Human Rights and the Africa 

Committee o f experts may be inferred from their mandate ro submit any application on 

violations of human rights. 3s6 They are allowed in matters of hwnan rights only. j\lthough 

the provisions seem ro be applicable in situations o f violations of hwnan rights by states, 

there is no valid reason why the provision will not be extended and be utilized to 

transgressions by Union Organs regardless o f the fact that the violations pertains to actual 

injuries or mere disregard of human rights provisions. More importandy, nothing in the 

provision precludes such use. 

iii) O thers: African Intergovernmental O rganization s and National Human Rights 

Institu tions are also allowed to submit applications challenging an act o f any Union 

O rgan. ·m Yet, their applications need to be related to human rights.15" This is to mean tha t 

since they have standing in connection with human rights issues only359but on any violation 

o f a righ t guaranteed by the Union, including those committed by Union's organs, they can 

seek the review of such acts they consider infringing upon human rights. 

j\ny l\friean intergovernmental organization needs to be accreted to the Union or are of its 

organs to do so, though.·v", The protocol to the statute defines these entities as organizations 

established with the aim o f ensuring socio-economic integrations or have been ceded, by 

:H; Udombana, above n 29 . P .87 
J;(, Protocol o f the New Court, ,\[(.30 0J)&(c) 
1;7 Ibid. 
J;' Ibid. 
3;~ Ibid. 
JCiO Ibid. 
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states, certain competences to act on their behalf.3I'] Any sub-regional, regional, inter-A frican 

organization which falls out of these definitions is also considered an African 

intergovernmental organization.362 They are also expected to be accredited to dle Union363 

Human rights institutions of each member states also have similar "inferred' power on 

challenging Union's acts so long as it relates to hlUl1an rights. By national human rights 

institutions, the protocol means, any public institutions established by state to promote and 

protect human rights. 

iv) Individuals: International integration organizations deepen the scope of their 

regulatory mandate to the extent of reaching the individual. The direct effect and direct 

applicability doctrines of EU are examples of such features. In the African Union System as 

well dlere are decisions of the Assembly, in dle form of directives dut may be employed to 

address individuals.",4 This may affect interests concerned by such directives. This is a clear 

and significant departure from the OA U frame work. 

In front of the new Court, individuals do not have capacities to challenge acts of the Union. 

Let alone in ap plications for review of acts, in human rights matters dle standing of the 

individual is very limited. Only individuals accredited to the Union or one of its organs are 

allowed to instiga te proceedings of review31,s Put in context, individuals do not have power 

to lodge applications in which Unions acts are contested. Sadly, dlis is done despite the fact 

that the Union's organs directives alter the position of individual s. This means the individual 

is left outside the protection of the judiciary. Apart from this Oppong notes that dle absence 

of locus standi of the individual would push 'the most important players in the integration 

process including consumers, traders, corporate bodies and investors' to dle periphery.' 366 

Plus, to him this would mean abandonment of the principal medium through which the 

361 Ibid. , r\rt.! 
3(,2 Ibid . 
363 Ibid., r\rt.30(d) 
364 Procedure of the r\ssembly, Rule 33(! )(c) 
3GS Protocol to the New Court, r\rt.30 (f) 
366 Richard F. Oppong, The African U nion, The African Economic Community and Africa's Regional 
Economic Communicies: Untangling A Complex \X!eb, 18 Afr.J. Tot'l and Compo L. 92 2010, P. 101 
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community-state relationship is strengthened in economic integration. I07 As Udombana 

points out if the AU is to protect the 'state of law', as the principal organ of the Union-with 

its all ambitious goals, the assurance of direct action by individuals against an act of one of 

the institutions of the Union that infringes upon their basic rights is indispensable368 

Perhaps, this approach is opted to attract member states of the Union to ratify the protocol. 

But, this has relegated the development of judicial settiement of the disputes in the 

continent. Many of the sub-regional organizations have ensured individual's protection from 

acts of the organization to varying degrees . The COMESA Treaty entities any person who is 

resident in a member state to question and institute applications contesting the lega li ty of any 

act, regulation, directives, decision of the council or a member state "on grounds of 

unlawfulness or infringement of treaty provisions.""'" Similarly 1\rt. 30 of the ECA Treaty 

accords any person who resides in a partner state, power to apply for determination of the 

legality of any act, regulation directives, decision or action of a partner state or an institution 

of the community on ground of unlawfulness or infringement of treaty provisions. 37o The 

ECOWAS protocol also granted access to the court to individuals and corporate bodies for 

the determination of an act or in action of a community official which violates their rights. 371 

The SADC Tribunal again has exclusive jurisdiction over all disputes between persons and 

the community referred to the tribunal by either side. 372 These important sub-regional 

organizations assure locus standi to individuals to challenge acts ti1e respective communities 

within ti1e time between 1991 and 2005. Despite these crucial developments, ti1e protocol to 

the statue of the r\C] HR which is adopted in 2008 failed to follow the approaches of the 

sub-regional organizations and disturbed the development. 

367 Ibid. 
3611 Udombana, above 11 29, P.l10 
369 COMES,\ Treat)', Art 26 
J7!1 EAC Treaty, Art 30 
.\71 The ECOWAS Treat)' , }\rt 10(c)-(d) 
372 The Treaty of the Southern African Development Commu nity, signed on 17 August 1992, entered in to 

force o n September 1993 as Last amended in .A ugu st 2001, A rt 14 and A rt 15 
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In fact, the new protocol basically follows the protocol of the ACJ. 373 But the latter protocol 

had some conciliatory provisions. The first of such mechanisms was the power of referral of 

the Assembly.374 The Assembly had been granted competence to confer any dispute other 

than those referred in Art.19 of the protocol. The view that through this provision 

individuals and any other non-state parties would be allowed standing before the Court was 

shared by many.175 Another one is Art.18 (1) (d) of the protocol which made third parties, 

under conditions to be determined by the Assembly and with the consent of the state party 

concerned, eligible to submi t cases to the court. 17!. As there was no restriction as to the 

matter in which third parties are applying before the court, review of acts is believed to be 

included. lvIagliveras and N aldi, whose view I share, analyze the provision and suggest that 

natural or legal persons were intended to be covered Witil in the term. 377 Regrettably, even 

these limited circumstances in which the standing of the individual might have been 

accommodated were lost in the transition of ACJ to j\CJ HR. 

As it exists now, on an individual's basis only staff members of the Union can submit to the 

new court-pursuant to the Rules and procedures of the Union. 378 Whether political 

appointees are included within this is dubious. However some political appointees namely 

the chairperson, deputy chair-person and commissioners may appeal to the court on the 

decision of termination by the Assembly on grounds of incompetence, gross misbehavior or 

inability to function permanently due to incapacity. 

Some possible mediation can be suggested to accommodate tlle individnal to lodge review 

applications. The court may allow individuals to litigate before the African Court of Justice 

and Human Rights with tile special leave of the court. 17" Granting of national courts with 

.m Protocol of AC], Art 18(1 ) (a)-(e); Cf: Art 28 of the new Protocol 
174 Ibid., Art 19(2) 
375 Viljocn and Baimu, above n151, P.251 ;Naldi & rVlalgivera, above 11184, P. 198; and Udombana, above n 
29, 110 
376 Protocol of the AC], Art 18(1)(d) 
377 Maglivera & Naldi, above n 184, p 198 
17K Protocol to the New Court, Ar t. 29(1 )(e) 
379 Oppong, above n 367, P.l 01 
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power to refer cases to the court is also one way ro establish standing of the individual even 

albeit indirectlyJHU 

v) NGO's: on-governmental organ izations are also dealt with by the p rorocol in 

association with their standing. In identical manner to individuals, NGOs are provided with 

power to instigate proceedings in human rights mattersJ ", Even here, the NGOs must be 

accredited to the Union.3s2 T he Union, on its part, requires to accredit NGO s be registered 

in a member state, being restricted to act at regio nal and continental level, for three or more 

years; that they should have headquarters with an executive body; a constitution; a 

representative structure and a mechanism of accountability to its members; a management 

with a majority African citizens o r A frican diasporas; and a non-discriminat01Y policy.)S) 

However, no organization has been granted accreditation by the Union through this 

sys tem)S4 

For the purpose o f review of acts, such NGOs will only have an inferred power to submit 

review issues like individuals. They are excluded from an y proceedings before the court in 

non-human right affairs, including reviewing acts of ti,e Union. 

To sum up , ti, e triggerers of review proceedings range from iliose with automatic application 

rights to entities with inferred powers. f\frican states individually and collectively dominate 

the initiation state. N on state actors, albeit subject to strict conditions, are not left without 

significant an y role in ti,e review o f acts of political organs o f ti,e Union. 

4.6.5 Power of Annulment: Does the Court Possess it? 

There is no express stipula tion as to the fate o f an impugned act . It is not provided in ti, e 

pro tocol or an y other legal instrumen t of the Union whether the court has the power to 

an nul an illegal o r invalid act. T his has forced Magliveras and Naldi not to confidently speak 

380 Ibid . 
'" Protocol to the New Court, r\rt. 30(d) 
382 Ibid. 
38) Criteria for Granting Observer staniS and for A system o f Accreditation within the African Union 
Ex.CL(VII) r\nncx IV, Art.5&6 
384 Interview with NIL Adcwalc E Lyanda , Legal Officer, Codifica tion Office o f the Legal Counsel, AU 
Commission, o n June 2, 2012. 
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of AU's judicial review system. Tn their opinion, twO possibilities exist for the court: to annul 

the act or pronounce illegality of the same. ·18S 

It is admitted that annuhnent power is not granted to the court. But, the importan t point is 

that it is not prohibited either. lvIore essentially, the court is positioned in a manner where it 

can check the legali ty of acts of political organs. Being established with d1is aim, denying or 

considering that the court lacks, competence to annul community [AEC, and also AU] 

legisla tions would undermine the rule of law and marginalize the court to the point of 

irrelevancy .. 186 Such a power d1erefore must be in1plied. 387 However, all these require active 

personalities on the judgeship position. 

Even where it is assumed that the court only has power of declaring illegality, it should not 

be deemed that such pronouncements have no review aspect. To the minin1um, it binds the 

parties to the case. Besides, the declaration of illegali ty may be accompanied by an order to 

the original author of the act to remedy its impugned act. This has been suggested by 

Lauterpacht in the Genocide case: 

" 11 UJould seem .f/~flideJlt that the relevan~'e bere qfjllJ t()genJ should be drawn 10 the al/entioll if the S WIf£!} 

COII/ui!. (lJ it 'Pill be, /::;' the required WIJJJllllllimliol1 10 it of tbe CONti 's ord(jJ~ so thaI tbe S cmri(y COlfmil 

mt!) giJI(! due weigh/lo il in tbe jU/lIre rewllJidera/iofl of Ihe embargo. "J.vs 

In the practice of the EU preliminaty mlings as well, the concerned organs have been 

required to take the necessary measures. 389 

Therefore, though the court cannot remedy the contested act by itself, it might bring 

the matter to the attention of the authors of the act to redress the problems they 

created d1 emselves. 

3" Magliveras and Naldi, above n 184, p.200 
3116 Gino J.Naldi and Konstantinos D . l'vfagliveras, The African Economic Community: Emancipation for 
African States or Yet Another Glorious Failure? 24 N.C.]. Int'l & Comm. Reg. GOl 1998-99, p.Gll 
J87 Ibid. 
31111 Application of the COllvention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Yugo. (Serbia and Montenegro)), (separate opinion of Judge Lauterpacht)1993 ICJ Rep, pp. 
437-38 
38<) See section 2.4.2.2. 
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c. 

CONCLUSIONS AND RECOMMENDATIONS 

In the four chapter long survey we conducted, many points have been discussed. It has been 

established that the Orthodox conception of international personality of entities has given 

way to new thoughts. States have ceased to be the only international persons. International 

organizations and individuals have penetrated the international area . The former, 

particularly, following the Reparation for Injuries Suffered Case, have been recognized as 

bearers of rights and responsibilities, correlative to their powers and competences, in the 

international plane. But again, the various attempts to develop a theoretical approach to 

international legal personality of lOs have not proved fruitful. The prevailing trend, to 

determine lOs international legal personality, is to check whether the concerned 10 fulfills 

the following points: 

(i) Establishment of a permanent association of states or lOs or both, for the 

attainment of lawful objects, with administrative organs. 

(ii) A distinction in terms of legal powers and purposes between the organization 

and its members 

(iii) Existence of powers which would enable the organization to act 111 the 

international plane. 

It should be remembered, however, those ros that satisfy the above conditions are not to be 

equated to states. Unlike the latter, ros' sphere of activity is quite limited to those 

prescribed in their founding instruments. lOs have usually been provided with specific 

competences and general powers to conduct their business. This limited plane of activity is 

highly relaxed by the implied powers theory, which has proved to be the heart of 

international organizauons. From the two divergent views as to the scope of implied 

powers , this study has favored the more expanded one that upholds only acts ruled out 

expressly from the mandate of an organization, acts incompatible with aims and purpose of 

ros, existence of a proper organ to act and actions which are beyond the jurisdictions of lOs 

are prohibited from being implied. The rejection of the other view, i.e. the one which limits 
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implication of power to those that are necessary for the exercise of powers granted 

expressly, has been justified by the necessity of well-functioning of lOs. 

Nevertheless, the need for relaxed space of activity of ros does not mean they are not to be 

controlled. r\ny transgression of the limits would automatically be governed by the doctrine 

of ultra !)lIn. J\lIember states of ros, organs of international organizations, individuals and 

other legal persons may challenge IIltra vilu acts for various reasons as discussed in the study. 

Ultra vim· acts are sub-divided in to substantive, acts that affect policies of an organization, 

and procedural, acts that emanate from the non-observance of specified procedures. rt has 

been asserted that till Ule moment a complaint is lodged, u/lra IJim decisions are to be 

considered as done wiulin power. 1\ s indicated in the study, however, ule fate of UlOSe acts 

complained upon is not certain. Some suggest uley should be considered null and void while 

others argue U1at uley should be voidable. This study has supported void ability as a 

preferable remedy due to the fact Ulat nullity significanuy jeopardizes the functioning of ros. 

Bur now, such doctrine based control mechanisms are being supplemented with institutional 

111cans . . As a Inean s of control, review powers and interpretation tnandates, and dispute 

setUement systems in general, have been granted to either political organs or judicial organs 

of international organizations. The debate whether political bodies or judicial bodies should 

lead dispute setUement or perform review of acts of ros is unsettled. In the opinion of ti,e 

present aurhor, however, ti,e fmal say should be left to judicial bodies. This position of the 

author takes the fact tI,at politics should not be delineated from the law in international 

relations. And it has also been propounded that all efforts must be exerted to produce the 

best possible outcome from ti,e integration of ti,e two. r suggest tint when result cannot be 

achieved from the consolidation of the two, judicial bodies must be resorted to as ultimate 

solution providers. 

Review of acts may be accomplished in two ways: by employing authoritative interpretation 

systems and l or by conducting direct reviews of legality or validi ty of acts. The prime 

difference between the two lies in the existence of power o f annulinenr in ti,e latter. 

However, in the belief of the present autllOr, the existence of power of annulment is not a 
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requirement in review cases as evinced in the practice. Declaration of invalidity results in 

effects that have equal status with annulment as discussed in the study. 

While investigating the experience of the UN with regard to review of acts,it has been 

described that each organ of the UN is empowered to interpret the UN Charter in its day to 

day activity. There is no centralized or authoritative interpretation system. In direct review 

of acts of political organs, the role of dle ICJ to date is limited to incidental reviews 

occurring amidst performing its judlicial function. Regarding the issue whether the SC is 

bound by any factor dnt can serve as a ground of review, d1e study has asserted that: 

i) Purposes and principles of the UN charter, 

ii) Norms of)lls aJge1/S 

iii) A ll non-derogable rights and the core contents of derogable rights as recognized by 

international law and 

iv) Rules of general international law unless the UN Charter allows the SC to dlisregard 

serve as a standard of review. Organs of the UN and member states of dle UN are the only 

possible actors that may involve in review cases. 

On the other hand, the Court of .J ustice of the European Union is endowed with 

l11terpretaoon power. Acts o f organs of the union are also susceptible to review by d1e 

Court o f Justice of the Union. The two major sys tems of review are proceedings of 

annulment and preliminary rulings. In the former, d1e actors or applicants vary from organs 

of the Union and Member States, which have the broadest power, to natural and legal 

person s in cases they show 'direct and individual concern'. l \U acts are reviewable except for 

non-privileged applicants, which are allowed ro contest decisions or regulations and all 

regulatory acts that do not entail implementing measures. The grounds of review are lack of 

competence, infringement of procedural requirement, contradictions to dle EC Treaties and 

any rule relating to its application and misuse of power. In preliminary rulings, courts of 

member states refer cases to the Court of Justi ce o f the Union. The Court of Justice has the 

mandate of pronouncing the invalidity of community acts. In preliminary rulings the court 

of justice does not have annulinenr power unW,e in actions of annuhnent. 
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With the transition of OAU to AU, the role of law increased. The principle of pacific 

dispute settlement of the 1\ U is made open to include judicial means. The quasi-judicial 

organ of dispute settlement turned to pure judicial organ. Authoritative interpretation by 

judicial organ is established. And judicial review o f acts of political and o tller orga ns of the 

AU is incorporated. 

The ACJ HR is given the ul timate in terpretation powers of tlle constitutive act. The 

interpretational decision o f tll e court rendered in this respect binds all organs o f the Union. 

Due to this character of the decision, states thatare not original parties to tlle disputeare 

allowed to intervene in a case wherein concern of constitutional interpretation is viewed. 

This procedure aims at consulting member states in matters involving in teq)fetation of tlle 

Ci\. The Registrar of the court notifies member states and organs of tlle union when a state 

expresses its interest to intervene in cases depicting matters of interpretation of the CA. 

However, organs of the Union are excluded from expressing their interest in a sin1i1ar vein. 

This has been opposed by the present author as being an unsound distinction. The decision 

must be sanctioned with a majority of at least two vo tes. It has also been asserted that only 

decisions, and not opinions, of tll e court have authoritative nature. 

All treaties concluded under the auspices of botll OAU and AU are also subject to 

interpretation power of the court. Moreover, rules of procedure of vanous organs, 

protocols and decisions of organs of the Union, as implied in the term other 'subsidiary legal 

in struments' are also included under the court's in terpretation mandate. 

The General I\ ssembly of tlle Union has the interim interpreta tion power, though relating to 

the C1\ onl y, till the court is established. So far no such decision is rendered by the 

Assembly. Except human rights related treaties which will be brought to ilie African Human 

Rights Court forinterp retation, other treaties and subsidiaty legal instruments lie wiiliin the 

inteq)fetation domain of Member States. And, presently the legal department of the 1\ U 

Commission presents its opinion where tlle situation arises in which disagreements on 

l11terpretauon occur. 

143 



The ACJ HR also has judicial review power. The court is empowered to entertain all cases 

and legal disputes relating to acts, decisions, regulations and directives of organs of the 

Union. The phrase "all cases and legal disputes" include contestation of validity and legality 

of acts of the Union. Therefore, when a certain decision is claimed as illegal or invalid, the 

court IS entitled to review it. Moreover, the court examines the validity of treaties of the 

(O)A U. It controls the conformity of treaties to the constitutive act. 

The reviewable acts, as per the protocol of the new court, are all acts. This seems to imply 

that reviewable acts are based on the nature of the act than other considerations. Plainly, 

regulations, directives and decisions are reviewable. But the present autl10r has suggested 

that all decisions should not be taken as reviewable. Interim decision such as those on point 

of order, decisions to hold opened and closed meetings, on motion for adjournment of 

meetings should not as a rule be reviewable. Only those decisions witl1 substantial effect on 

the righ ts of the applicant should be reviewed. The author has also argued against the 

reviewabili ty of non-binding acts. 

Although the protocol o f the new court does not list any ground of review, the AU system 

has ail'eady got some guidelines as discovered by the study. Art 18 of the AEC Treaty is very 

crucial in this regard. Violation of the CA or any subsidiary legislations relating to the 

implementation of tl1e CA, lack of competence, misuse and abuse of power are standards of 

revIew. These have also become principles of law of a number of sub-regional 

organizations. As the pro tocol is silent on this matter, other factors such as infringement of 

essential proceduraltules and more others may be employed as a ground of review. 

With regard to standing of contestants, Member States of the Union are given absolute right 

to challenge acts. Any application of review, thus, may be brought. There is no need of proof 

of individual or direct interest of applicant Member States. Organs of the union are sub­

divided, in connection with their footing as contestants, in to two. On the one hand, the 

General Assembly of the Union and the PAP have been positioned equal to states and 

granted full rights to challenge. On the other hand, the remaining organs of the Union are 

required to get prior authorization of tl1e Assembly to lodge applications of review before 

the court. This subjection of the organs to a political institution is a drawback observed by 
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the author. In matters of human rights however, the r\frican Commission on Human Rights 

and the Committee of Experts have competence to submit applications relating to violations 

o f human rights by states. But it is believed that violations of human and peoples'rights by 

Union organs are also contestable before the AC]HR. African intergovernmental 

organizationsaccredited to the Union and national human rights institutions are given rights 

to challenges, but limited to matters of human rights,of Union 's acts.As an applicant looking 

for judicial review, individuals accredited to the Union or one of its organs are allowed 

access. Despite incorporating directives that can alter the position of the individual, the 

individual such as consumers, rraders and investors- significant actors of the integration 

process- are kept outside the category of applicants. Some possibilities that could have 

granted persons access to the Court are lost in the transition from A C] to AC]HR. NGOs 

are also victimized to the same problems faced by natural and legal persons. 

Even though nothing is stated as to the effect of impugned acts, the court is not prohibited 

from annulling illegal and invalid acts of the Union. l\part from the non-prohibition, the 

Court is expected to ascertain the lawfulness of any Union act by both declaring their 

invalidity, illegality and/ or revoking the same. 

With the findings outlined in the stud y, the author recommends the following points as 

redress to these problems: 

i. The protocol of the Union needs to be amended so that it will allow organs of the Union 

to express their interests to intervene even where no member state has called for 

1nterventIon 

ii Amendment of the protocol of the new court should grant the Registrar of the court 

power to notify states and organs of the Union, at its own initiation, that concern of 

in terpretation has been witnessed in a dispute 

iii. Any amendment of the protocol must cloth organs of the Union full right to contest acts 

of the Union, without any re'luirement to prove direct interest in the act to be challenged 

iv. African intergovernmental organizations, particularly those engaged in trade mattes, must 

be accorded standing to contest vitiated acts. 
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v. In the amendment of the protocol, actors of the ,\ frican integration process- persons­

must be given the right to bring application of review o f acts of the Union when the act 

substantially affects their interes t 

vi. The role of NGO's accredited to the Union need to be increased and be given power to 

contest acts of the Union where an amendment is to be made. 

vii. T ill the amendmen t is in effect, the General Assembly of the Union, which is to 

authorize organs of the Union to reach the ACJHR, should formulate objective criteria and 

adopt a lenient policy towards its authorization scheme 

viii. Again till the protocol is amended, the r\CJHR need to def111e the phrase interest of 

justice in a manner that will enable organs of the Union to intervene in cases displaying 

inteq)fetation of the ( 1\ 

ix. Above ali, the personality to be appointed on the position of the judgeship must act 

proactively, but with care not to reluctantly encroach sovereignty of states. 
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