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Abstract

This study focuses on the determination o f the amount o f bail. To date amount o f bail has been 

determined by the discretion of judges. The right to bail is recognized under International 

Human Rights Instruments to which Ethiopia is a member, propagates the application and 

determination o f bail should be similar for similar cases. The amount o f bail fixed has an effect 

on the attendance and non-attendance o f the suspect before court o f law. The study used both a 

mixed approach o f qualitative and quantitative research approach in which case observations, 

interviews and court case analyses were employed. Interviewees o f the senior Judges, 

prosecutors and Advocates with the recommendation o f their respective institutions were used. 

The benches in Federal First Instance courts were selected on purposive sampling because they 

are largest in terms o f the number o f criminal cases brought to them. The case files from the 

selected benches were taken on random sampling technique. Among the factors that judges take 

in to account in determining the amount o f bail in Federal First Instance Court are the income 

and conditions o f the accused, the gravity o f the crime, the counts o f the crime. Decisions on the 

amount o f bail for suspect/accused at Federal First Instance Court are neither predictable nor 

consistent as the study has found out. Judges do not give the similar weight for factors that are 

necessary to be considered in bail decision. They appreciate the factors that are used for 

determining bail amount differently and some decisions lack clarity which has resulted in 

differences in the decisions. Hence, the decisions on the quantum o f bail are not uniform 

depending on the conditions in which the suspects are in. Since there is no sufficient law or 

directive as to what amount to decide on bail, The current inconsistency and non-uniformity in 

the application o f bail right can be cured via bail schedule containing the highest and the 

lowest amount and discretion o f judges within it so that it ensures the very purposes o f bail. In 

addition the gap observed in the inconsistency of decisions requires training of judges on bail 

law. In doing so, Federal First Instance Courts management shall create conducive conditions 

for training ofjudges on bail amount fixation.

Key words: Bail, bailable, non bailable, Bond, confined person, Pre-trial release, schedule
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CHAPTER ONE

1.1. Background of the Study

Bail is a process in legal proceedings by which individuals who have been arrested or accused 

of committing a crime can be released from custody until their trial or disposal of the case. The 

amount of bail required can vary widely between legal systems and jurisdictions. Bail is either a 

payment of a sum of money, a security, or an undertaking that the suspect will abide by certain 

conditions. A court may also release a suspect without imposing bail if it believes the suspect 

will not commit an offence while on bail. It is also defined as a release of a suspect from 

custody awaiting his/her a criminal trial by balancing the competing interests of suspect upon 

predetermined amount of money when he/she will not show up on court dates.1 Put in another 

way, bail is a release of a person from confinement or legal custody by ascertaining that he/she 

shall appear at the time and at the place indicated2 . Hence, a bail bond is the assurance for a 

suspect to attend the proceeding failing of which entails the bail bond to be executed.

In Ethiopia, bail is not clearly defined in any legislative act. However, from the close readings 

of some of the basic governing laws such as the Federal Democratic Republic of Ethiopia’s 

constitution3 and Criminal Procedure Code4 , it can be inferred to mean a release of a criminal 

suspect, with or without sureties, where the offence he/she is suspected of is bail -able and the 

circumstances put under the criminal procedure code are fulfilled.5 Internationally, Universal 

Declaration of Human Rights guarantees the right of accused persons to be presumed innocent 

until proven guilty in accordance with the law.6 It further provides that no one may be subjected 

to arbitrary arrest and detention.7 Universal Declaration of Human Rights has put the general 

right of accused of being innocent in so far as guiltiness is not proved.

1 Terence Ingman, The English Legal Process, 6th Ed.(Ashford Colour Press, Gosport, Hampshire, 1996), P.109
2 Black Law Dictionary 8th Edition) 2004
3 Federal Democratic Republic of Ethiopia Constitution Art 19(6)
4 Ethiopian Criminal Procedure Code (1961) Art 63
5 Ibid Art.67
6 Universal Declaration of Human Rights (1948), Art. 11
7 Ibid Art. 9

1



International Covenant on Civil and Political Rights, to which Ethiopia is a party, guarantees 

the right to liberty and freedom of security and outlaws arbitrary arrest and detention. The 

ICCPR favours release of awaiting-trial prisoners subject to guarantees to appear at trial and 

recognises the right to be tried without undue delay.8

In African case the African Charter on Human and Peoples’ Rights (ACHPR/African Charter)9 

enshrines the rights to be presumed innocent and not to be detained arbitrarily.10 This African 

Charter reiterated in similar wording as Universal Declaration of Human Rights has indicated 

about bail. It has provided that an accused is innocent until proven guilty in accordance with 

law.

In Ethiopia, article 19(6) of the FDRE constitution states an accused person has the right to be 

released on bail, which is a fundamental right of any individual. The court may deny bail or 

demand adequate guarantee for the conditional release of the arrested person.11 The Ethiopian 

Constitution followed the same way with the International Human Rights Instrument 

particularly ICCPR and Regional Human Rights Instrument in particular ACHPR ‘s wording in 

relation to granting and denial of bail right.

FDRE constitution clearly reveals that bail right is not absolute right and has limitations on 

exceptional matters. These exceptions have been provided under the Criminal Procedure Code 

of Ethiopia enumerating that condition for allowing bail has been indicated under article 63 and 

67. Under international laws in order to attain fairness in Criminal Justice System, there shall be 

equal treatment for all accused and the results should also be not discriminatory on any grounds 

of discriminations.12 When it comes to Ethiopia in Federal First Instance Court, the decisions on 

bail amount greatly varies partly for the conditions that are used as element of determination of 

the amount of bail varies with the weight given to them in the court. However, the right to bail 

is conceptually linked with the right to be presumed innocent until proven guilty.

8 International Covenant on Civil and Political Rights (1966) Art 9(3)
9 African Charter on Human and Peoples Right, 1981
10 Ibid Art. 6 & 7
11 The Constitution of the Federal Democratic Republic Of Ethiopia, Proclamation. No. 1/1995, Nez.Gaz,1styear 
No.1, Article 13(1)
12 Universal Declaration of Human Rights art, 7
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1.2. Statement of the Problem

International human right instruments have recognized the right to be released on bail, just as 

regional Human right documents such as Africa charter recognized individual rights such as, 

equality before the law, the right to liberty and to the security of his person.13 Everyone has the 

right to appeal against acts violating his fundamental rights, the right to be presumed innocent 

until proven guilty by a competent Court and14 the right to be tried within a reasonable time.15 

FDRE Constitution stipulates that persons arrested/accused have the right to be released on bail 

though in exceptional circumstances prescribed by law, the court may deny bail or demand 

adequate guarantee for the conditional release of the arrested person.16

The constitution clearly states, bail right is not an absolute right and has limitations on 

exceptional matters. Where the arrested person is of such nature suggesting that he is unlikely 

to comply with the conditions laid down in the bail bond when required, or where the suspect, is 

likely to commit other offences; or likely to interfere with witnesses or tamper with the 

evidence bail right may be denied.17

The conditions and factors that should be taken in to account in determining the amount of bail 

are not clearly indicated in the decisions of FFIC benches. Because of this problem, the 

consistency and unfairness of the decision/orders given on bail amount in FFIC are 

questionable. The decisions don’t incorporate the reasons for which they are given and in most 

decisions the issue at the stake is only whether the prosecutor opposes the bail right of the 

accused or not. Most of the decisions didn’t show the reason of fixing a given amoun t of bail 

nor do they state the income of the accused (the affordability of the bail). Different benches 

decide different amount of bail for accused in relatively similar situations/conditions. Moreover,

13 African Charter On Human And Peoples’ Rights,(Adopted 27 June 1981, OAU, CAB/LEG/67/3 Rev. 5, 21 I.L.M. 
58(1982), Entered Into Force 21 October 1986)
14 Ibid, Article 6
15 Ibid Art 9
16 The Constitution Of The Federal Democratic Republic Of Ethiopia, Proc .No. 1/1995, Nez.Gaz,1styear No.1, 
Article 13(1)
17 The Criminal Procedure Code Of The Empire Of Ethiopia, Proc. No. 185/1961, Neg. Gaz. Extraordinary Issue. 
No.1 Of 1961 Article Art 63 And 67
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the same bench with the same judge also decide different bail amount for similar cases/issues 

brought before it.

There is no specific directive or regulation to fix the amount of bail to attain fairness in fixing 

the amount of bail in the Federal First instance Court of Ethiopia. The vast discretionary power 

of judges has caused unfairness, arbitrariness and inconsistency of bail fixation in Federal First 

Instance Court of Ethiopia. Hence, this lack of fairness in the decisions of bail amount has 

motivated the researcher to study the area.

1.3. Research Questions

The objective of this study is to investigate and evaluate the unpredictability and inconsistency 

of bail decisions in Federal First Instance Court. The following research questions have been 

framed to elaborate the above problem.

A. What factors are taken in to account in determining the amount bail?

B. How far is the amount of bail determined by courts attempts to attain fairness?

C. How far do laws that determine the amount of bail get sufficiently recognized in 

Ethiopia?

1.4. Objectives of the Study

1.4.1. General Objective

The general objective of this study shall be to evaluate the uniformity, consistency and fairness 

of the decisions in fixing the amount of bail in Federal First Instance court of Ethiopia.

1.4.2. Specific Objectives

1. To identify what factors are necessary in fixing bail amount.

2. To see whether decision on bail are uniform and consistent.

3. To see whether the laws on bail are sufficiently addressed in Ethiopia.
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1.5. Significance of the Study

Courts, in order to achieve these purposes of bail, are required to observe the rules set by law 

while determining bail amounts. This research would serve as a reference material for academic 

purposes. It may serve policy or law makers to understand the core content of the right to bail so 

as to devise necessary laws in this regard. Besides, the research serves the legal professionals to 

understand the gap in the area and to find better alternatives on cases, especially decided by the 

Federal Supreme Court Cassation bench, by paving a way towards a logical and binding 

interpretation on the amount of bail. Further, the study is important for anyone who wants to 

know about the general framework of right to bail in the Federal First Instance Court and its 

application.

1.6. Methodology

This study is more of qualitative but it also includes quantitative approach too. It is basically 

concerned in identifying the predictability and fairness of setting bail amounts in Federal First 

Instance Court. Federal First Instance Court has 11 benches including the Dire Dawa bench. 

Among these, the numbers of criminal case files brought are many in Arada bench while Bole 

and Lideta benches follow with the 2nd and the 3rd rank respectively. The study has therefore, 

taken these benches on purposive sampling method in order to get necessary data. Arada bench 

is the only remand bench in First Instance Court. From the three selected benches, the researcher 

has taken data from remand bench, RTD bench and women’s and children bench. Besides, core 

and habitual cases brought to the attention of court such as bodily injury, theft, crimes against 

children and women, contraband crimes, trading without receipt has been taken on purposive 

sampling technique in order to analyse the study in-depth. On top of that, the researcher, being a 

judge at Federal First instance Court, has observed the decisions given on bail amount differs 

specifically on repetitive cases from bench to bench and within one bench in different cases. 

Besides, I have observed that no laws/directives to date are enacted to govern the decision on the 

amount of bail.

On top of this, Interviews of core informants have been conducted with Criminal bench judges 

of Federal First Instance Courts from Arada, Bole and Lideta Benches on purposive sampling.
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Judges interviewed are those who served for longer time (Senior Judges), 2 senior public 

prosecutors, 2 Advocates who have served for longer period in advocacy. The interviewees’ 

were selected in accordance with their seniority and with the recommendation of their 

respective institution’s management body. Moreover, the current Federal First Instance Court 

Vice President who has also served the court in the position of Judgeship for many years has 

been interviewed in order to grasp detailed understanding of the practice and the law of bail in 

fixing the amount of bail.

Case analysis of these three benches have also been selected through a purposive sampling 

method on the ground that the numbers of criminal case files in these benches have ranks from 

first to third. However, the researcher has taken the cases/file/ from selected benches on random 

sampling. The collected data from interview and cases/files/ are analysed content wise. 

Moreover, Human right documents, domestic and foreign laws, Journals etc. have been utilized 

in order to show the status of our laws regarding the fixation of bail amount. Having regard to 

these sources, the data are analysed qualitatively and quantitatively.

1.7. Scope of the Study

Bail can be granted during preliminary inquiry where the conditions for committal are 

satisfied.18 It may also be granted by courts having jurisdiction where the court rejects 

investigating police officer’s request for the remand of the suspect.19 Most of bail issues are 

under the jurisdiction of First Instance Court at Federal level. Only certain issues of bail are 

under the jurisdictions of the Federal High Court whose most issues/provisions/ deny bail right. 

Therefore, the scope of this study is bail issues brought before Federal First Instance Court 

only. The study is limited to identifying the fairness and implications of bail amount setting vis­

a-vis the bail system by Federal First Instance courts of Ethiopia. Due to a geographical 

hindrance, Federal First Instance Court bench in Dire Dawa has been excluded.

18 Ibid Art 93
19 Ibid Art 59(1) and Proclamation No. 361/2003 Addis Ababa City Government Revised Charter Proclamation Art 
41(2)(C)
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1.8. Limitations of the Study

There is time constraint the researcher has encountered since the research was carried out along 

with researcher’s regular job. In addition, there is no sufficient material to be accessed on the 

study area that the researcher wants to analyse. The study will not cover all the Federal Courts 

because of the constraints of time and means. It is only limited to Federal First Instance Court 

bail issues. Even if these limitations exist, the researcher has managed to collect case files from 

court and other available and reliable data for the study.

1.9. Ethical Issues

To earn the interviewees' confidence, the researcher makes an effort to take ethical 

considerations into account. This is accomplished by making the interviewee aware of purpose 

of the study. The goal of the study has been honestly and clearly explained before obtaining 

their free and informed permission. In order to avoid making unwarranted disclosures that 

would harm the respondents' relationships with the organizations they work for or with, the 

researcher gave the respondents' responses considerable consideration. The researcher makes 

every effort to maintain objectivity and throughout the data gathering process and its analysis.

1.10. Review of Related Literatures

The right to bail is recognized under international human Rights instruments. Universal 

Declaration of Human Rights guarantees the right of accused persons to be presumed innocent 

until proven guilty in accordance with the law.20 21 It further provides that no one may be 

subjected to arbitrary arrest and detention. Universal Declaration of Human Rights has put the 

general right of accused of being innocent in so far as guilt is not proved. It denounces arbitrary 

arrest to that end.

In the International Covenant on Civil and Political Rights (ICCPR), to which Ethiopia is a 

party, guarantees the right to liberty and freedom of security and outlaws arbitrary arrest and

20 Universal Declaration of Human Rights (1948) , Art 11
21 Ibid Art. 9
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detention. The ICCPR favours release of awaiting-trial prisoners subject to guarantees to appear
22at trial and recognises the right to be tried without undue delay.

23In African case the African Charter on Human and Peoples’ Rights (ACHPR/African Charter)
24enshrines the rights to be presumed innocent and not to be detained arbitrarily. This African 

wide Charter has reiterated in similar wording with what Universal Declaration of Human 

Rights has indicated. It has provided that an accused is innocent until proven guilty in 

accordance with law.

In Ethiopia accused person has the right to be freed on bond under article 19(6) of the FDRE 

constitution, which states that it is a fundamental human right. By upholding the accused's right 

to bail, the FDRE Constitution and other pertinent legislation entrench the concept of bail. In 

exceptional circumstances prescribed by law, the court may deny bail or demand adequate 

guarantee for the conditional release of the arrested person.22 23 24 25

The American Bar Association has recommended that,

In determining whether there is a "substantial risk o f nonappearance," the following 

factors should be considered (1) The length o f the defendant's residence in the 

community, his employment history and financial condition; (2) His family ties and 

relationships; (3) His reputation, character, and mental condition; (4) His criminal 

record; (5) Whether there are responsible persons who will vouch for his reliability; (6) 

The nature o f the offense charged and the likelihood o f conviction (insofar as these 

factors are relevant to the risk o f nonappearance); and 2. In the system employed in 

Charlotte, "seriousness" in this context corresponds roughly to the maximum fine or 

prisons term for an offense; (7) any other factors indicating the defendant's ties to the 

community or bearing on the risk o f wilful failure to appear.26

22 International Covenant on Civil and Political Rights (1966) Art 9(3)
23 African Charter on Human and Peoples Right, 1981 art 6
24 Ibid Art. 6 & 7
25 The Constitution Of The Federal Democratic Republic Of Ethiopia, Proc .No. 1/1995, Nez.Gaz,1styear No.1, 
Article 13(1)
26 American Bar Association Standards Relating To Pre-trial Release, § 5.5, Commentary 65-71 (1968)
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American Bar Association recommends bail bond should be used only as a last resort, when 

nothing else "will reasonably assure the defendant's appearance in court. This indicates that 

bail right is principle and denial of bail in Court of law is an exception. It however has not dealt 

with the amount of bail that can possibly be used in court of law.

In California State of US the courts usually work in accordance with bail schedule.27 28 29 The 

amount of bail is based on the nature of the offence accused is charged with. However, Judges 

have the discretion to reduce the amount. In the absence of bail schedule, the bail system is 

criticized for being arbitrary in how it is applied . Legally, bail determination is based on four 

factors: seriousness of the crime, ties to the community, the flight risk posed by the defendant, 

and the danger posed by the defendant to his or her community. California Penal Code section 

1269b provides an example of the factors courts are directed to.30

Bail calculator will not suggest a credit card bail option for people who do not have credit 

cards. The calculator makes a cash bail assessment only if cash is immediately available in 

savings or at home.31 The tool calculates both an amount and a form of bail for each person 

that is reasonably affordable and will not cause undue hardship to pay. The calculator uses a 

graduated formula with income brackets that calculates lower bail amounts for people who have 

relatively less disposable income and slightly higher bail amounts for people with more 

disposable income.32 This kind of bail calculator can reduce the inconsistency and non­

similarity of bail decisions.

Jim Cameroon reached on the conclusion that the amount of bail must bear some proportion to 

the penalty of the crime charged.33 It means that the amount to be decided should follow the 

penalty of the crime with which the accused/suspect is charged with. The gravity of the crimes 

should be taken in to account since high bail amount is ordered for grave crimes. Apart from

27 Ibid
28 California Felony Bail Schedule 2022
29 Harvard Law Review preventive Detention before trial march 2016
30 California penal Code Section 12696b legislative information retrieved on 31 July 2017
31 Sandra Van Den Heuvel, Anton Robinson, And Insha Rahman, A Means To An End: Assessing Ability To Pay 
Bail, December 2019 Policy Brief, pp.6
32 Ibid pp.6
33Jim Cameron, 'The Standards for Determining Excessive Bail (1951) 20 U Kan City L Rev 171

9



indicating the bail decision should follow the gravity of the crime, Jim has not dealt with what 

amount of bail should be decided for cases specifically.

A K Bottomley underscores that whether bail should be granted or refused depends on how 

likely it is that the defendant will show up for his or her trial. This effectively assumes the type 

of charge, the type of evidence used to prove it, the severity of the punishment that would result 

from a conviction, and whether the sureties are independent or protected by the accused.34 It 

only indicates the conditions in which bail should be granted or denied than indicating what 

amount should be determined.

In Philippines, the amount of bail is determined in accordance with 2018 New Bail Bond Guide. 

In the guide, the amount of bail is fixed taking in to account the type of crime the suspect is 

suspected with and the punishment it entails as well. Bail amount for crimes that are punishable 

with fine only differs from that which is punishable with fine and imprisonment.35 In the bond 

guide, financial ability of the accused, the nature and circumstances of the offense, penalty for 

the offense charged, character and reputation of the accused, age and health of the accused, 

weight of the evidence against the accused, probability of the accused appearing at the trial, 

forfeiture of other bail are conditions necessary for bail.

Nduru Louis Tarcius M, has found out that the nature of offence, the severity of punishment if 

the suspect found guilty, the character of the accused and risk of non-appearance of the accused 

would be taken in to consideration in determining the amount of bail in Kenya.36 Apart from the 

conditions that should be considered in bail determination, Tarcius M has not dealt with the 

amount of bail.

Kelly, L. has dealt with Bail Conditions in the Criminal Justice Systems in Kenya, Uganda, 

Rwanda and Tanzania found that the amount of bail shall be fixed with due regard to the gravity 

and circumstances of the case and the court shall impose conditions on bail surrender of 

passport or travel documents and restrictions on accused to his town or village both

34 A K Bottomley, 'The Granting of Bail: Principles and Practice' (1968) 31 Mod L Rev 53
35 Philippines New Bail Bond Guide March 2018
36 Nduru Louis Tarcius M, University Of Nairobi Dec 2018, Right To Bail In Kenya, Exploring Alternative Non­
Financial Bail Terms, Pp.86
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mandatory.37 The conditions that are used in determining the amount of bail bond are really as 

important as the amount of bail to be fixed because the amount of the latter depends on the 

former.

Kelali Kiros has looked at the Bail Justice in Ethiopia including challenges of Its 

Administration and found out what conditions should be taken in to account in allowing or 

denying bail.38 He has not analysed what amount of bail should be decided for a given type of 

crime. The current study however strives what amount of bail should be decided by judges 

during bail litigations.

Most of the above literatures indicates what conditions should be taken in to account in 

determining bail amount, whether the crimes is bail able or not while others like states of 

Philippines and California State of US have bond guide and schedule respectively. However, 

they do not indicate what amount of bail should be ordered in Ethiopia for a given crime and 

accused.

Apart from these literatures there are no sufficient materials that the researcher wants to analyse 

on the amount of bail that should be fixed by courts. The conditions that are used for denying 

or granting bail have an effect on the amount of bail. It means the more the stringent the 

conditions are the more the amount of bail that may be fixed. In other words stringent 

conditions for bail or higher amount of bail would amount to denial of bail right. This study is 

primarily meant to address the inconsistency and unfairness in the decisions of bail amount in 

Federal First Instance Court.

37 Kelly, L. (2020). Bail Conditions in the Criminal Justice Systems in Kenya, Uganda, Rwanda and Tanzania. K4D 
Helpdesk Report 863 Brighton, UK: Institute Of Development Studies, Pp.9
38 Kelali Kiros, The Bail Justice In Ethiopia: Challenges Of Its Administration LLM Thesis Addis Ababa University, 
Nov 2011
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CHAPTER TWO

2.1 Conceptual Frameworks for Bail Right

Historically, When the Germanic tribes the Angles, the Saxons, and the Jutes migrated to 

Britain after the fall of Rome in the fifth century they brought with them the blood feud as the 

primary means of settling disputes. Whenever one person wronged another, the families of the 

accused and the victim would often pursue a private war until all persons in one or both of the 

families were killed.39 This form of “justice,” however, was brutal and costly, and so these 

tribes quickly settled on a different legal system based on compensation (first with goods and 

later with money) to settle wrongs. This compensation, in turn, was based on the concept of the 

“wergeld,” meaning “man price” or “man payment” and sometimes more generally called a 

“bot,” which was a value placed on every person and on every person’s property according to 

social rank.40

In medieval England, the custom grew out of the need to free untried prisoners from disease 

ridden jails while they were waiting for the delayed trials conducted by travelling justices. 

Prisoners were bailed, or delivered, to reputable third parties of their own choosing who 

accepted responsibility for assuring their appearance at trial. If the accused did not appear, his 

bailer would stand trial in his place.41

Under the early English law, an accused could be released if  his friend agreed to be 

responsible for him and acted as surety for his appearance in the court. I f  the accused 

was not delivered the surety then used to be liable. Later, the friend could pledge his 

property such as his house or land, but still remained the prisoner actual keeper. Thus, 

bail is a method for affecting the release o f an accused person before trial by means of 

his post-financial security for his appearance trial.42

39 Timothy R. Schnacke, Fundamentals Of Bail: A Resource Guide For Pre-trial Practitioners And A Framework For 
American Pre-trial Reform (2014) Pp. 21
40 Ibid Pp. 21
41 Sudesh Kumar Sharma, ‘Dimensions Of Judicial Discretion In Bail Matters’ 2019 Pp. 353.Ff
42 Ibid pp. 353.ff
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In US, determination that Federal bail laws must address the alarming problem of crimes 

committed by persons on release and must give the courts adequate authority to make release 

decisions that give appropriate recognition to the danger a person may pose to others if released 

on bail. The adoption of the changes marks a significant departure from the basic philosophy of 

the 1966 Act because the sole purpose of bail laws must be to assure the appearance of the 

defendant at judicial proceedings.43

These days, the primary product of this use of bail is the denial of the right to fair and equitable 

disposition of court proceedings to those persons detained only because they lack the financial 

resources to obtain release on bail. This detention occurs during the most critical period in the 

legal proceedings, the period of time between arrest and trial.44 Moreover, accused persons 

should in any case, be freed from detention be it through money bail or through reliable 

citizen.45 It means if bail processes are to insure appearance for trial and nothing more, then 

everyone should be released if they can bring any reliable citizen or money.

The other reasoning of these scholars is that detaining a person is expensive in both direct costs, 

such as the actual physical cost of maintaining a person in jail, and indirect cost, such as loss of 

income and family support. Added, they forwarded that it would seem more efficient to handle 

minor offenders those cases which tend to result in small and moderate fines with a summons 

process. If an accused failed to appear, the loss would probably be less than the expense of his 
detention. 46

Similarly, it would cost no more to arrest and detain the accused after failing to appear than 

would have been the case had the arrest followed the report of the offense.47 This argumentation 

primarily bases itself on the principles of innocence of the accused and the right of accused to 

have defended him/her self-coupled with liberty on one hand and the costs of detention on

43 Donald Play, Jill De La Hunt, William Michell, The bail Reform act, A discussion by Law Review Vol. 11,issue 
4(1985), 936
44 Robert T Sigler and William A Formby, 'The Necessity of Bail Reform' (1978) 3 Criminal Justice Reform, 3
45 Id
46 Id
47 Id Robert T Sigler and William A Formby, 'The Necessity of Bail Reform' (1978) 3 Criminal Justice Reform,
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government and losses that may be occurred on the parents and families of the detainee. As per
48their contention the cost of detention will surpass the non-appearance of the accused.

As opposed to Robert T Sigler and William A Formby’s understanding of bail dec ision, there is 

the concept called preventive detention which is the name commonly given to the practice of 

denying release to prevent the commission of a future crime rather than to ensure appearance at 

trial.48 49 This is basically intended for the accused that can destroy the evidences or injure the 

witnesses.

Some judges claimed that it was necessary for his proper defence that he should be at liberty to 

prepare his case; he swore in the affidavit that he had no intention of absconding, and he had 

several references from respectable persons.50

Justice Coleridge J underscores that judges should not interfere with bail of the applicant.51 52 So 

what is to be taken in to account regarding bail is the charge, the nature of the evidence by 

which it is supported and the punishment to which the party would be liable if convicted.

Bail right has been used for a long period of time. There is no exact time showing when bail is 

started to be practicable. But bail pending trial has existed back to the days of medieval period 

of England. The original motive of bail is different from the modern concepts of release on

bail. 52

Today bail serves as a means of obtaining release from legal custody and it can be used to 

perform varying functions in the criminal process depending upon the philosophical convictions 

of those who determine its availability to the criminally accused.53 Bail serves as a means for 

release from prison in order for the accused find the possible options for defence from the

48 Ibid
49 Bryan Hatchett, 'Filling in the Gaps of Virginia Bail Reform' (1980) 14 U Rich L Rev 492
50 A K Bottomley, 'The Granting of Bail: Principles and Practice' (1968) 31 Mod L Rev 48
51 Ibid
52 Ibid pp.49
53 Erdwin H Jr Pfuhl and M Zabezensky, 'The Price of Liberty: Bail Practices in Phoenix Justice Courts' (1972) Law 
& Soc Order 409.
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alleged crime. If the accused is out of the prison /detention/ he/she will have better opportunity 

to defend by providing different types of evidences.

Bail system provides an opportunity for the suspect to be out of jail pending his trial. The 

condition to be set by the court will be a disincentive for the released suspect not to abscond, 

destroy evidence or commit another offence, safeguarding the interests of the public.54

From the outset, bail is the system where an accused person is allowed to continue living in 

their community if they provide a guarantee, financial or otherwise, that they will not abscond 

under which he or she binds him or herself to comply with the conditions of the undertaking 

and if in default of such compliance to pay the amount of bail or other sum fixed in the bond.55 

At earlier times, bail was posted through a personal guarantor where suspect cannot appear 

before court, the personal guarantor would have held responsible. In these days however, bail 

can be posted by depositing the ordered amount of money. 56

2.2 Principles Underlying Bail Right

2.2.1 The Presumptions of Innocence

A person accused of crime is entitled to freedom except to the extent necessary to serve the 

legitimate ends of a legal system. The only legitimate end that is threatened by an absolute right 

to be free pending trial is the assurance that a defendant will not subvert the orderly process of 

criminal justice by deliberately absenting himself at the time and place appointed for trial.57 The 

presumption of innocence must be respected, and therefore pre-trial release should be principle 

rather than pre-trial confinement. So the principle underlying the release on bail is that an 

accused person is presumed in law to be innocent till the prosecutions, evidences and 

judgements prove the guiltiness of the accused. This principle is indicated under International

54 Wondwossen Demissie, The Right To Bail In Ethiopia: Respective Roles Of The Court and The Legislature Pp.4
55 Kelly, L. (2020). Bail Conditions in the Criminal Justice Systems in Kenya, Uganda, Rwanda and Tanzania. K4D 
Helpdesk Report 863, Brighton, UK: Institute Of Development Studies Pp.2
56 Ibid
57 Erdwin H Jr Pfuhl and M Zabezensky, 'The Price of Liberty: Bail Practices in Phoenix Justice Courts' (1972) 1972 
Law & Soc Order 410
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and Regional Human Rights Instruments in that an accused is innocent until proven guilty by 

the public prosecutors in accordance with law.

2.2.2 The Principle of Liberty

The other principle underlying the right to bail is the principle of liberty. When bail is refused, a 

person is deprived of his personal liberty. Once the accused is admitted to the confinement, his 

right to liberty is restricted. Therefore, the decisions that may be given regarding the bail right 

has direct effect on the right to liberty of the accused. If the right of reasonable bail is respected 

then the right to liberty of the accused will be protected and the vice versa is also true.

Bail should not to be withheld as a punishment, but that the requirements as to bail should be 

merely to secure the attendance of an accused at trial to take judgment and serve sentence in the 

event the court punishes the accused. In these situations applicant’s/accused’s/ liberty should 

be given due attention. If unreasonable and high bail amount is ordered for the applicant or an 

accused, it means that the accused’s right of liberty is at danger.

Conversely, if the amount of bail to be decided is very low, it cannot avail the accused to the 

court of law and it will not have a deterrence effect as it allows the accused to hamper the 

prosecutor’s evidence. If the unreasonable amount of bail is imposed on accused, it will not 

attain the goal of criminal justice system on one hand and it will have effect on equal treatment 

of citizens across the jurisdiction. Put in another way, it will hamper equal treatment before the 

law and equality before the law of citizens which may be called discriminatory in its application 

or effect.

2.2.3 Principle of Equality

All persons under any form of detention or imprisonment should be treated equally. Principle 5 

of the Body of Principles for the Protection of All Persons under Any Form of Detention or 

Imprisonment Adopted by General Assembly resolution 43/173 of 9 December 1988 indicates 

that every treatment shall be applied to all persons within the territory of any given State, 58

58 Sudesh Kumar Shai, ‘Dimensions Of Judicial Discretion In Bail Matters’ (2019) pp. 358
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without distinction of any kind, such as race, colour, sex, language, religion or religious belief, 

political or other opinion, national, ethnic or social origin, property, birth or other status.59

Moreover, a person detained on a criminal charge shall be entitled to trial within a reasonable 

time or to release pending trial.60 Except in special cases provided for by law, a person detained 

on a criminal charge shall be entitled, unless a judicial or other authority decides otherwise in 

the interest of the administration of justice, to release pending trial subject to the conditions that 

may be imposed in accordance with the law. Such authority shall keep the necessity of 

detention under review.61 Bail or release pending trial is principle under the body of principles 

for the Protection of All Persons under Any Form of Detention or Imprisonment as Adopted by 

General Assembly resolution 43/173 of 9 December 1988. It underscores confinement of an 

accused is an exception.

59 Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment Adopted by 
General Assembly Resolution 43/173 of 9 December 1988, principle no 5
60 Ibid Principle no 38
61 Ibid principle no 39
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CHAPTER THREE

3.1 The Right to Bail Under International Human Rights Instruments

Detention prior to conviction is a serious infringement on the rights of defendants and has many 

real-life repercussions. Human rights implicated by detention include the rights to be presumed 

innocent, to liberty, and to a speedy and fair trial.62 Equality before law relates to equal 

treatment of persons in the application and enforcement of laws. Courts are required to apply 

the laws indiscriminately and the effects the laws or their application shall not entail 

discrimination. However, equality of treatment could not mean identical treatment for all. 

Persons in different situations should be treated differently.

The right to equality before the law is another version of the right not to be discriminated based 

up on any of the discriminatory grounds. Article 14 of ICCPR has pinpointed that the right to be 

treated equally before the law should be in line with the right within the general framework of 

the equality. Equality before the court is therefore the subset of the equality principle.

Moreover, article 14(3) c of ICCPR states that everyone has the right to trial without undue 

delay. The right of trial without undue delay refers not only to the right but also to the final 

judgement without undue delay. Right to undue delay relates not only to time by which the trial 

commences but also the time by which it should end and judgement is rendered, all stages must 

end with undue delay.63 This provision provides that the orders or decisions that should be 

given on bail should be timely. If the decisions on bail are late, the right of the accused to be 

released on bail without undue delay will be hampered.

3.1.1 Universal Declaration of Human Right

Universal Declaration of Human Rights is adopted on December 10 194864. This international 

instrument defines the rights of human being in general terms which includes the rights of 

suspected / accused persons. Universal Declaration of Human Right is very important

62 Caroline L. Davidson, No Shortcuts On Human Rights: Bail And The International Criminal Trial , American 
University Law , 2010 Vol 6, No 5
63 United Nation Human Rights Committee, General Comment No 13 Para 10
64 United Nations General Assembly Resolution No 217 A(III) 10 Dec, 1948
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international document that incorporates and recognizes the inherent dignity and inalienable 

rights of all members of human family as foundation for freedom justice and peace in the 

world65. Even though UDHR provides the right to life, liberty and security of persons, it doesn’t 

expressly indicate the right to bail of suspects and accused. The presumption of innocence 

however, until proven guilty of the crimes charged with has been incorporated.

The principle of innocence is very important to an accused person awaiting bail right because it 

is inalienable right to fair trial. UDHR provides that a person should be subjected to similar 

treatment to people already convicted after trial which has great effect on the accessibility of 

bail options. UDHR however, was not fully binding and it was declaratory in nature. Recently, 

the provisions in it are becoming and attaining the status of customary international law.

3.1.2 Right to Bail Under ICCPR

International Covenant on Civil and political Rights signed in 196666. Ethiopia has ratified 

ICCPR on 11 June 1993.67 This international Covenant sets out the rights of an accused in more 

detailed manner as opposed to the UDHR. It states no one shall be deprived of liberty except on 

grounds in accordance with procedures as are established by law further requiring the needs of 

an accused person to be provided reasonable bail terms to avoid limiting their rights to liberty 

while they prove their innocence.68 Anyone arrested or detained on a criminal charge shall be 

brought promptly before a judge or other officer authorized by law to exercise judicial power 

and shall be entitled to trial within a reasonable time or to release. It shall not be the general 

rule that persons awaiting trial shall be detained in custody, but release may be subject to 

guarantees to appear for trial, at any other stage of the judicial proceedings, and, should 

occasion arise, for execution of the judgment.69 ICCPR states the right to be released on bail is 

principle whereas being in custody is exceptional.

65 Universal Declaration Of Human Rights Preamble Paragraph
66 United Nations General Assembly Resolution 2200A(XXI) Adopted 16 December 1966
—Https://Treaties.Un.Org/Pages/Viewdetails.Aspx?Src=TREATY&Mtdsg_No=IV-4&Chapter=4&Clang=_En 
,Visited On May 19, 2022
68 International Covenant On Civil And Political Rights, adopted 16 December 1966,entered in to force 23rd March 
1976) 999 UNTS 171(ICCPR) Article 9(1)
69 Ibid, Article 9(5)
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Under article 9(4) of ICCPR, Anyone who is deprived of his liberty by arrest or detention shall 

be entitled to take proceedings before a court, in order that that court may decide without delay 

on the lawfulness of his detention and order his release if the detention is not lawful.70 The right 

to be tried within the reasonable time or otherwise to be released is contained under article 9(3) 

of the ICCPR.

The victims’ rights movement contends that excluding victims from the criminal p rocess is 

unjust because victims have an interest in the proceedings and therefore have a right to have 

their interest represented. However, since victims are unlikely to advocate for provisional 

release of a defendant, many defendants’ rights advocates question the propriety of their 

participation in release decisions. The argument for detention is that letting the defendant out 

leaves the victim wondering whether there is any justice in this world.71 Ethiopia has ratified 

this Covenant on 11th June 193372 73.

3.1.3 African Charter on Human and Peoples Rights

African charter on human and peoples right (also known as Banjul Charter) is the core human 

rights treaty of the African Union. Article 6 of the Charter incorporated the right to liberty and 

security of person arrested. It also prohibits deprivation of freedom except for reasons and 

previously established laws. Under article 7 of the charter, every accused is presumed innocent 

until proved guilty. The guiltiness and innocence has great effect on the suspects or accused’s 

right to gain bail both in terms of the amount and granting of the very right.

African charter recognized the right of every individual to be equal before the law and be 

entitled to equal protection before the law. No person is allowed to arbitrary deprived of his 

rights74. There should not be discrimination on the application and enjoyment of the rights

70 Ibid article 9(4)
71 Caroline L. Davidson, No Shortcuts On Human Rights: Bail And The International Criminal Trial , American 
University Law Vol 6, No 5, 2010 Pp.27
72Https://Treaties.Un.Org/Pages/Viewdetails.Aspx?Src=TREATY&Mtdsg_No=IV-3&Chapter=4&Clang=_En 
Visited On May 19, 2022
73 African charter on human and peoples right (adopted 27 June 1981 entered in to force 21 October 1986) (1982) 21 
ILM58 (African Charter) art.3
74 Ibid art 4
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enunciated in it.75 Every individual is accorded the right to be presumed innocent until proven 

guilty by competent court or tribunal in accordance with article 7(b) of the charter and that the 

trial should last in reasonable time as could be seen from article 7(d) of the same provision.76 

This shows that member parties to this Charter are required to provide equal right to be released 

on bail for all.

3.2 International Practices on Bail right

The primary relationship between a person being released on bail or detained while awaiting 

trial has been found to be economic status of the accused as has been found in several studies 

and that many of the people held for failure to provide bail are minor offenders who could be 

released for a relatively low bail.77 Added in US as per the conclusion Jim Cameroon reached 

upon, the amount of bail must bear some proportion to the penalty of the crime charged. 78 He 

has underscored that the amount to be decided should follow the penalty of the crime with 

which the accused is charged with. It means the gravity of the crimes should be taken in to 

account since high bail amount is order for grave crimes.

In Kenya, there is a right to bail for all offences (serious offences by a court only), but much 

discretion is granted to the authorities, and research has found that the rules are applied 

inconsistently and there is a high rate of pre-trial detention. A court issuing a warrant for the 

arrest of a person in respect of an offence other than murder, treason or rape may direct by 

endorsement on the warrant that, if the person executes a bond with sufficient sureties for his 

attendance before the court at a specified time and thereafter until otherwise directed by the 

court, the officer to whom the warrant is directed shall take the security and shall release the 

person from custody.79

By virtue of article 49(1) of the Constitution of Kenya (2010) a person has the right to be 

released on bond or bail, on reasonable conditions, pending a charge or trial, except there are

75
76
77
78
79

Id
Ibid art 7(b) & 7(d)
Ibid pp.3

Jim Cameron, 'The Standards for Determining Excessive Bail' (1951) 20 U Kan City L Rev 171
The Criminal Procedure Code Of Kenya Ed (2010), Article 103
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compelling reasons to be detained.80 The nature of offence, the severity of punishment if the 

suspect found guilty, the character of the accused and risk of non-appearance of the accused 

would be taken in to consideration in determining the amount of bail in Kenya.81

Bail or bond amounts should not be excessive, that is, they should not be far greater than is 

necessary to guarantee that the accused person will appear for his or her trial. Bail bond should 

be relate to the offence committed and take into account the personal circumstances of the 

accused person prevailing in each case.82 83 Bail is seen as principle and detention as an
83exception.

In Uganda, Anyone arrested is entitled to apply to the court to be released on bail and the court 

may grant that person bail on such conditions as the court considers reasonable84. Bail may only 

be refused for certain reasons. These are the nature and severity of the crime, antecedents of the 

applicant, whether s/he has a fixed abode, and the likeliness of interfering with witnesses, when 

considering a bail application85

Bail is determined in consideration of the damages caused by the offence, the good conduct of 

the suspect attested by the local authority of his or her residence and on whether he or she has 

never been condemned by a court. If the offence is against property, bail must be at least double 

the value of the property which he or she is required to present. For other offences, bail is 

determined at the discretion of the competent authority in consideration of the gravity of the 

offence committed and the wealth of the guarantor.86 In Rwanda, bail may be given for all 

offences provided conditions are met. The rate of pre-trial detention is relatively low, although

80 The Republic of Kenya Constitution (2010) Article 49
81 Nduru Louis Tarcius M, University Of Nairobi Dec 2018, Right To Bail In Kenya, Exploring Alternative Non­
Financial Bail Terms, Pp.86
82Kelly, L. (2020). Bail Conditions in the Criminal Justice Systems in Kenya, Uganda, Rwanda and Tanzania. K4D 
Helpdesk Report 863, Brighton, UK: Institute Of Development Studies Pp.5
83 Ibid 5
84 Constitution Of The Republic Of Uganda (1995), Article 23(6)
85 Ibid Pp.7( 49 Above)
86 Rwandan Criminal Procedure (2019), Article 82 And The ff
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there is evidence that some are detained outside of the judicial system and without a trial or the 

option of bail.87

In Tanzania, bail can be granted with certain mandatory restrictions. There is an on-going legal 

dispute about whether the right to bail extends to those accused of certain serious crimes.88 The 

Constitution of Tanzania (1977) states that no person shall be detained save only a) under 

circumstances and in accordance with procedures prescribed by law; or (b) in the execution of a 

judgment, order or a sentence given or passed by the court following a decision in a legal 

proceeding or a conviction for a criminal offence89 The amount of bail shall be fixed with due 

regard to the gravity and circumstances of the case, but shall not be excessive. The court shall 

impose conditions on bail surrender of passport or travel documents; and restrictions on accused 

to his town or village both mandatory. A court may order abstaining from certain places or 

meeting certain people any other condition which it may deem proper and just to impose in 

addition to the preceding conditions.90

In Canada, bail is to be denied where detention is necessary in order to maintain the confidence 

in the administration of justice provided that, inter alia, the prosecutor’s case is apparently 

strong. But under Israeli laws, the accused cannot be detained in the absence of prima facie 

evidence that substantiates the accusations specified in the indictment.91 92

In Germany Bail is principle and it is in exceptional cases that the right to bail is denied. These 

are failing to attend their trial (i.e. absconding), Tampering with evidence or interfering with
92witnesses, committing another offence or Being in danger from others or themselves.

In India, the Code of Criminal Procedure section 438 indicates that bail can be invoked by the 

petitioner. However, there must be an accusation of the petitioner having committed a non-bail 

able offence. This accusation must be an existing one or in any case stemming from the facts

87 Ibid
88 Ibid Kelly, Pp.2
89 Kelly, L. (2020). Bail Conditions in the Criminal Justice Systems in Kenya, Uganda, Rwanda and Tanzania. K4D 
Helpdesk Report 863 Brighton, UK: Institute Of Development Studies, Pp.9
90 Ibid Pp.9
91 Wondwossen Demissie ,The Right To Bail In Ethiopia: Respective Roles Of The Court And The Legislature 
Pp.34
92 Criminal Proceedings and Defense Rights In Germany, February 2013 Pp.18
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already in existence. There must be reasonable apprehension or belief in the mind of the 

petitioner that he would be arrested on the basis of such an accusation. The simultaneous 

existence of both these conditions is a sine qua non for invoking court’s jurisdiction.93 In all 

state aforementioned, there are no clearly indicated laws for fixing the amount of bail. They 

only indicate the conditions and factors that should be taken in to account in determining the 

amount of bail.

In USA, the bail amount is calculated taking in to account many different factors. The tool 

calculates both an amount and a form of bail for each person that is reasonably affordable and 

will not cause undue hardship to pay. The calculator uses a graduated formula with income 

brackets that calculates lower bail amounts for people who have relatively less disposable 

income and slightly higher bail amounts for people with more disposable income.94 Calculator 

makes a cash bail assessment only if cash is immediately available in savings or at home.95

The bail calculator takes the charge into account when calculating the amount and type of bail 

the person can afford of the net disposable income, a lesser percentage is recommended for bail 

on a misdemeanour charge versus a higher percentage for bail on a felony charge. Because the 

calculation is still based on the person’s net disposable income, both the misdemeanour and 

felony bail recommendation are still within that person’s ability to pay and should not cause 

undue hardship.96 97 Whether bail should be granted or refused depends on whether it is probable 

that the defendant will appear to take his trial. This presupposes the nature of the accusation, the 

nature of the evidence in support of the accusation, the severity of the punishment which 

conviction will entail and whether the sureties are independent, or indemnified by the accused
97person.

In California State of US, Felony Bail Schedule of 2022 is notably used for bail fixation on 

different type of crimes. Bail schedule puts many factors depending on the types of the crime,

93 Sudesh Kumar Sharma, ‘Dimensions Of Judicial Discretion In Bail Matters’ (2019) 365
94 Sandra Van Den Heuvel, Anton Robinson, And Insha Rahman, A Means To An End: Assessing Ability To Pay 
Bail, December 2019 Policy Brief, pp.6
95 Sandra Van Den Heuvel, Anton Robinson, And Insha Rahman, A Means To An End: Assessing Ability To Pay 
Bail, December 2019 Policy Brief, pp.6
96Id
97 A K Bottomley, 'The Granting of Bail: Principles and Practice' (1968) 31 Mod L Rev 53
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th e  a g e  o f  v ic t im  a n d  c o n d itio n s  o f  th e  c o m m is s io n  o f  c r im e s  fo r  f ix in g  b a il  a m o u n t.98 

M o re o v e r , B a il s c h e d u le  is  se t o n  d e p e n d in g  o n  th e  a m o u n t o f  th in g  w h e n  c r im e  re la te s  to  

c o u n te r fe i t in g  o f  c o in  th a t  in c lu d e s  th e f t , d iv is io n  o f  m o n e y  re c e iv e d  fo r  se rv ic e s , la b o u r  a n d  

m a te r ia ls . T h e  sc h e d u le  is  th e re  to  a s su re  su sp e c ts  to  b e  p re p a re d  fo r  fu rn is h in g  b a il w ith in  th e  

p re s c r ib e d  tim e .

In  P h ilip p in e s  th e  a m o u n t o f  b a il is  d e te rm in e d  in  a c c o rd a n c e  w ith  2 0 1 8  N e w  B a il B o n d  G u id e . 

In  th e  g u id e , th e  a m o u n t o f  b a il is  f ix e d  ta k in g  in  to  a c c o u n t th e  ty p e  o f  c r im e  th e  s u sp e c t is  

s u sp e c te d  w ith  a n d  th e  p u n ish m e n t it  e n ta ils . T h e  b a il a m o u n t v a r ie s  w ith  th e  ty p e  o f  c r im e s  an d  

its  p u n ish m e n ts . F o r  in s ta n c e  b a il  a m o u n t fo r  c r im e s  th a t  a re  p u n ish a b le  w ith  f in e  o n ly  d iffe rs  

f ro m  th a t  w h ic h  is  p u n ish a b le  w ith  f in e  a n d  im p r is o n m e n t .99 T h e se  a re  n o t  th e  o n ly  h o w e v e r . 

T h e  m a x im u m  im p o s a b le  p u n ish m e n t w o u ld  b e  ta k e n  in  to  a c c o u n t to  f ix  th e  a m o u n t o f  b a il. 

F o r  sp e c ia l la w s  m a x im u m  p e r io d  is  m u lt ip l ie d  b y  6 0 0 0  (s ix  th o u sa n d  p iso ). F o r  c r im e s  l is te d  

u n d e r  a r tic le  4  o f  th e  g u id e  th e  m a x im u m  p e n a lty  is  m u lt ip l ie d  b y  1 0 0 0 0  ( te n  th o u s a n d  p iso ). 

T h is  w a y , P h ilip p in e s  h a s  a tta in e d  fa irn e s s  a n d  p re d ic ta b ili ty  in  b a il  a m o u n t f ix a tio n  b y  

p ro v id in g  in  p la c e  a  p re d e te rm in e d  b a il sc h ed u le .

T h e  re s e a rc h e r  h a s  u s e d  in te rn a tio n a l p ra c tic e s  (p ra c tic e s  o f  d if fe re n t  c o u n tr ie s )  in  o rd e r  to  

e s ta b lis h  th e  c o re  c o n te n t  o f  th e  r ig h t  to  b a il  a n d  to  see  h o w  th e y  h a v e  a d d re s s e d  th e  is su e  o f  

a m o u n t o f  b a il. T h e se  w e re  se en  b e c a u s e  th e i r  leg a l ju r is p ru d e n c e  is  m o re  d e v e lo p e d  th a n  o u rs  

so  th a t  b e tte r  le s s o n s  c a n  b e  g ra s p e d  f ro m  th em . B e s id e s  th e  r e s e a rc h e r  h a s  u s e d  th e se  

in te rn a tio n a l p ra c tic e s  in  o rd e r  to  ta k e  b e tte r  p ra c tic e  a n d  fo r  c o m p a r is o n  p u rp o se  to  ta k e  th e  

p o s s ib le  b e s t  w a y  o u t fo r  th e  e x is t in g  g ap  o n  f ix a tio n  o f  a m o u n t o f  b a il in  E th io p ia .

98 California Felony bail schedule 2022
99 Philippines New Bail Bond Guide March 2018
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CHAPTER FOUR

4.1 The Right to Bail under Ethiopian Legal System

M a in ta in in g  th e  r ig h t  to  b a il  in  th e  v e ry  f ir s t  p la c e  se rv e s  to  p re v e n t  th e  in f l ic t io n  o f  p u n ish m e n t 

p r io r  to  c o n v ic tio n . S eco n d ly , i t  a lso  h e lp s  to  p ro te c t  th e  a c c u s e d ’s r ig h t  o f  p re s u m p tio n  o f  

in n o c e n c e . T h ird ly , i t  e n a b le s  th e  a c c u s e d  to  p re p a re  h is  d e fe n c e  b y  p ro v id in g  h im  w ith  a m p le  

o p p o r tu n itie s  to  m e e t  h is  la w y e r  a n d  g a th e r  e v id e n c e s . B a il is  im p o r ta n t  to  p re v e n t  th e  

p u n is h m e n t o f  in n o c e n t  p e rso n s .

B a il ju s t ic e  o f  E th io p ia  u n re a s o n a b ly  c a te g o r iz e s  o f fe n c e s  as b a ila b le  a n d  n o t b a i la b le .100 T h e  

C r im in a l p ro c e d u re  C o d e  o f  E th io p ia  h a s  in d ic a te d  c e r ta in  c o n d itio n s  th a t  m a k e  th e  o ffe n c e  

b a ila b le  a n d  n o n  b a ila b le . C o n d it io n s  th a t  a re  p u t  u n d e r  a r tic le  63 a n d  6 7  a re  th e  re a so n  

c la s s ify in g  o ffe n c e s  a s  b a ila b le  o r  n o t  b a i la b le .101

A  su b s e q u e n t sp e c ia l la w  o f  c rim in a l n a tu re  h a v e  o u s te d  th e  b a ila b li ty  o f  th e  o f fe n c e s  ev e n  

th o u g h  th e  c o n d it io n s  u n d e r  th e  c rim in a l p ro c e d u re s  a re  m et. I f  th e  c rim e  w ith  w h ic h  th e  

a c c u s e d  is  c h a rg e d  w ith  is  c o rru p tio n , i t  is  n o t  b a ila b le  w h e re  th e  c rim e  is  p u n ish a b le  w ith  10 

y e a rs  o f  r ig o ro u s  im p r iso n m e n t. T h is  in c re a s e d  th e  c o n d itio n s  in d ic a te d  u n d e r  a rtic le  63 o f  th e  

C r im in a l P ro c e d u re  C o d e  w h ic h  sh o w s  i f  th e  c r im e  is  p u n ish a b le  w ith  le s s  th a n  15 y e a rs  th e re  

a re  s itu a tio n s  in  w h ic h  an  a c c u s e d  m a y  b e  re le a s e d  o n  b a il. S o  th e s e  su b s e q u e n t law s  o f  sp ec ia l 

n a tu re  d e te r io ra te d  th e  b a ila b li ty  o f  c rim es .

T h e  C r im in a l P ro c e d u re  C o d e  o f  E th io p ia  p ro v id e s  an  a r re s te d  p e rs o n  m a y  b e  re le a s e d  o n  b a il 

p ro v id e d  h e  m e e ts  th e  c irc u m s ta n c e s  se t u n d e r  A rt. 63 o f  th e  sa m e  c o d e  a s  in  ‘‘w h e re  th e  

o ffe n c e  w ith  w h ic h  h e  is  c h a rg e d  d o e s  n o t c a rry  a  d e a th  p e n a lty  o r  r ig o ro u s  im p r is o n m e n t fo r  

f if te e n  y e a rs  o r  m o re  a n d  w h e re  th e re  is  n o  p o s s ib il i ty  o f  th e  p e rs o n  in  r e s p e c t  o f  w h o m  th e  

o ffe n c e  w a s  c o m m itte d  d y in g .’’ 102 T h e re  a re  c e r ta in  d if fe re n c e s  a m o n g  sc h o la rs  an d  

p ra c tit io n e rs  in v o lv e d  in  th e  a d m in is tra t io n  o f  ju s t ic e  e sp e c ia l ly  o n  th e  sc o p e  o f  a p p lic a t io n  o f

100 Kelali Kiros, The Bail Justice In Ethiopia: Challenges of Its Administration LLM Thesis Addis Ababa 
University, November 2011, pp. 99
101 Ethiopian Criminal procedure Code, (1961)article 63 and 67
102 Ibid, art 63
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a rtic le . S o m e p e rs o n s  u n d e rs ta n d s  i t  as  h a v in g  tw o  c o m p e tin g  m e a n in g s  o th e rs  u n d e rs ta n d  th is  

p a r t ic u la r  p ro v is io n  a s  h a v in g  th re e  c o m p e tin g  m e a n in g s .103

T h e  p ro p o n e n ts  o f  th e  f ir s t  a rg u m e n t h o ld  th e  v ie w  th a t  f irs t, a  p e rs o n  sh a ll n o t b e  r e le a s e d  o n  

b a il as  p e r  th is  p a r t ic u la r  p ro v is io n  w h e re  th e  o ffe n c e  w ith  w h ic h  h e  is  c h a rg e d  c a rr ie s  d e a th  

p e n a lty . S eco n d , w h e re  th e  c r im e  su p p o se d ly  c o m m itte d  c a rr ie s  r ig o ro u s  im p r is o n m e n t fo r  

f if te e n  y ea rs . T h ird , w h e re  th e  c r im e  s u p p o se d ly  c o m m itte d  c a rr ie s  r ig o ro u s  im p r is o n m e n t fo r  

f if te e n  y e a rs  a n d  w h e re  th e re  is  a  p o s s ib ili ty  o f  th e  v ic tim  o f  th e  o ffe n c e  d y in g . T h e  p ro p o n e n ts  

b e lie v e  th a t  th e  c o n d itio n s  se t a re  to  b e  c o n s id e re d  in d e p e n d e n tly  r a th e r  th a n  c u m u la tiv e ly . 

A c c o rd in g  to  th e m  th e  u s e  o f  th e  w o rd  ‘w h e r e ’ tw ic e  in  th e  E n g lis h  v e rs io n  o f  th is  p a r t ic u la r  

p ro v is io n  is  in te n d e d  to  g iv e  su ch  a  m e a n in g .104

The proponents o f the second argument hold the view that the conditions set under this 

particular provision are to be considered cumulatively. In other words the provision is 

intended to be applied where the offence with which a person is charged relates to 

offences o f homicide. The fear o f the proponents o f this view is the fact that if  courts are 

to interpret this particular provision in the way the proponents o f the first argument 

support no one would be released on bail which will amount against the spirit o f the law 

maker which considers release on bail as the principle. 105

H o w e v e r , o th e r  p e rs o n s  try  to  g iv e  a  th ird  m e a n in g  to  A r tic le  6 3 (1 )  o f  th e  C P C . A c c o rd in g  to  

th e  p ro p o n e n ts  o f  th e  th ird  v ie w  a  p e rs o n  sh a ll n o t  b e  r e le a s e d  o n  b a il w h e re  h e  is  c h a rg e d  w ith  

an  o f fe n c e  w h ic h  c a rr ie s  a  d e a th  p e n a lty  o r  h e  is  c h a rg e d  w ith  an  o f fe n c e  w h ic h  c a rr ie s  f if te e n  

o r  m o re  th a n  y e a rs  o f  im p r is o n m e n t a n d  w h e re  th e re  is  a  p o s s ib ili ty  o f  th e  p e rs o n  a g a in s t w h o m  

th e  o f fe n c e  is  c o m m itte d  d y in g . A c c o rd in g  to  th is  u n d e rs ta n d in g  th o u g h  a  p a r t ic u la r  o f fe n c e  is  

n o t  a  c a se  o f  h o m ic id e  b a il sh a ll n o t  b e  a llo w e d  w h e re  i t  c a rr ie s  a  d e a th  p e n a l ty .106

103 Ibid Kelali Kiros Pp. 29
104 Id
105 Id
106 Ibid Kelali Kiros Pp.30
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T h a t is  w h y , th e  p re - tr ia l  re le a s e s  o n  b a il a re  e m p h a s iz e s  o n  th e  im p o r ta n c e  o f  fu n d a m e n ta l 

r ig h ts  o f  p e rso n s . T h e  r ig h t to  b a il is  c o n s titu tio n a l r ig h t a n d  th is  r ig h t  is  th e  p r in c ip le  th a t  c an  

b e  d e n ie d  o n ly  in  e x c e p tio n a l s itu a tio n s .

T h e  re s e a rc h e rs ’ p o s it io n  is  th a t  b a il is  a  c o n s titu tio n a l r ig h t  th a t  n e e d s  to  b e  p ro te c te d  a c ro ss  

th e  fe d e ra tio n . I f  th a t  is  so , th e n  a r t ic le  63 o f  th e  F D R E  o f  th e  c rim in a l P ro c e d u re  p u ts  c e r ta in  

l im ita tio n  o n  th e  c o n s titu tio n a l rig h t. E v e ry  r ig h t  h a s  i ts  o w n  l im ita tio n  su b je c t to  law s. In  th is  

re g a rd  th e  r e s e a rc h e r  is  o f  th e  v ie w  th a t ,  th e  c o n d itio n s  s tip u la te d  u n d e r  a rtic le  63 a re  

l im ita tio n s  fo r  b a il  r ig h t. In  th is  re g a rd , i f  th e  c rim e  a lle g e d ly  c o m m itte d  is  p u n ish a b le  w ith  

d e a th  p e n a lty  o r  o th e r  c o n d itio n s  s tip u la te d  th e re  in  a n d  (+ ) th e  p e rs o n  a g a in s t w h o m  th e  c rim e  

is  c o m m itte d  d y in g , th e  r ig h t  to  b a il h a s  to  b e  d e n ie d . I f  th e  ju s t ic e  m a c h in e r ie s  w o rk  in  

a c c o rd a n c e  w ith  th e  p re d e te rm in e d  law s , b o th  th e  in te re s t  o f  th e  su sp e c t/a c c u se d  an d  th e  so c ie ty  

in  g e n e ra l w ill  b e  p ro te c te d .

In  c e r ta in  e x c e p tio n a l c irc u m s ta n c e s  it  is  n e c e s s a ry  to  re c o n s id e r  a n d  fa ir  e n o u g h  i f  it  sh o u ld  

a llo w  th e  c h a n c e  to  th e  a rre s te e  to  p ro d u c e  e v id e n c e  th a t  h e /sh e  c e r ta in ly  h a s  n o  a n y  in c o m e  to  

s e tt le  th e  b a il r a th e r  th a n  s u b je c tin g  th e m  to  p re - tra il  d e te n tio n  u n til  th e y  c o m p ly  w ith  th e  

c o n d it io n s  la id  d o w n  in  th e  b a il  b o n d 107

In  b a il th e re  a re  tw o  in te re s ts ; o n e  e q u a lly  im p o r ta n t  in te re s t  is  th a t  o f  th e  p u b lic . O n c e  a  p e rs o n  

s u sp e c te d  to  h a v e  v io la te d  th e  la w  is  a rre s te d , ju s t ic e  h a s  a n  in te re s t  in  e n s u r in g  th a t  th e  p e rs o n  

w ill c o n tin u e  to  b e  s u b je c te d  to  th e  c rim in a l p ro c e s s  a n d  e v e n tu a lly  to  p u n is h m e n t  i f  fo u n d  

g u ilty . A n o th e r  is  th e  in te re s t  o f  th e  p u b lic  th a t  c a lls  fo r  c o n tin u ity  o f  th e  a r re s te e ’s d e te n tio n  is  

th e  r is k  th a t  h e , i f  re le a se d , m a y  in tim id a te  o r  o th e rw ise  m a k e  w itn e s s e s  c h a n g e  th e ir  m in d  o r  

d e s tro y  o th e r  e v id e n c e .

M o re o v e r , i t  is  th e  in te re s t  o f  ju s t ic e  th a t  a  p e rs o n  re le a s e d  p e n d in g  tr ia l sh o u ld  n o t  c o m m it 

a n o th e r  o ffe n c e . P u b lic  in te re s ts  c o u ld  m e a n  th e  in te re s t  o f  ju s t ic e . Ju s tic e  d e m a n d s  an  a d e q u a te  

a s su ra n c e  th a t  r isk s  sh o u ld  n o t  m a te r ia liz e  fo llo w in g  re le a s e  o f  th e  a r r e s te e .108 T h e  in te re s ts  

in v o lv e d  in  b a il  g ra n tin g  o r  d e n ia l a re  th e  in d iv id u a l in te re s t  o f  th e  a c c u s e d  a n d  h is /h e r  fa m ilie s

107 Anketse Yohannes Pre-Trial Detention In Ethiopia: The Law And Practice, July (2008) pp.56
108 Wondwossen Demissie, The Right To Bail In Ethiopia: Respective Roles Of The Court And The Legislature pp.4
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a n d  d e p e n d e n ts  to g e th e r  w ith  th e  d a n g e r  th a t  m a y  b e  p o s e d  to  th e  p u b lic  i f  re le a s e d  f ro m  th e  

c o n fin e m e n t. In  d e te rm in in g  th e  b a ila b ility  a n d  n o n  b a ila b il i ty  o f  a lle g e d  c rim es , c o u rts  sh o u ld  

th o ro u g h ly  in d ic a te  th e  e x te n t  o f  tw o  in te re s ts  in  a c c o rd a n c e  w ith  th e  p re -  e n a c te d  law .

E th io p ia  is  d u ty  b o u n d  to  c o m p ly  w ith  th e  o b lig a tio n s  se t u n d e r  In te rn a tio n a l H u m a n  r ig h ts  

in s tru m e n ts  d e a lin g  w ith  b a il. I f  r e a l iz a tio n  o f  th e  r ig h t  to  lib e r ty  o f  p e rs o n  is  an  o b lig a tio n  th e n  

re a l iz a tio n  o f  th e  b a il r ig h t  o f  an  a c c u s e d  is  a lso  a n  o b lig a tio n  o n  th e  m e m b e r  s ta tes. I f  th e  r ig h t 

to  l ib e r ty  is  to  b e  p ro te c te d  to  th e  fu lle s t  s ta te , th e re  m u s t  b e  p ro te c tio n  th e  r ig h t  to  b a il  p a r tly  

b e c a u s e  th e  tw o  r ig h ts  a re  in te rc o n n e c te d  a n d  p a r t ly  b e c a u s e  h u m a n  r ig h ts  a re  in te r re la te d , 

in te rc o n n e c te d  a n d  in d iv is ib le .109 P ro te c tio n  o f  o n e  r ig h t w ill  re a l iz e  th e  p ro te c tio n  o f  th e  o th e r  

r ig h t  a n d  n o n -p ro te c tio n  o f  o n e  r ig h t  w o u ld  a u to m a tic a lly  a f fe c t  th e  o th e r  rig h ts . T h e re fo re , th e  

r ig h t  to  b a il o f  an  a c c u se d  is  th e  c o rn e r  s to n e  fo r  th e  p ro te c tio n  o f  th e  r ig h t  to  l ib e r ty  o f  a 

p e rso n .

D e n ia l o f  b a il  u n d e r  E th io p ia n  la w  c a n  b e  c la s s if ie d  in  to  tw o  c a te g o rie s . T o  th e  f irs t  c a te g o ry  

b e lo n g  to  A r tic le  6 7  o f  th e  C rim in a l P ro c e d u re  C o d e  a n d  A r tic le  4 (4 )  o f  th e  R e v is e d  A n t i ­

C o rru p tio n  S p ec ia l P ro c e d u re  a n d  R u le s  o f  E v id e n c e 110 w h ic h  lis t  d o w n  fa c to rs  th a t  th e  c o u rt  

sh o u ld  ta k e  in to  a c c o u n t w h ile  c o n s id e r in g  q u e s tio n  o f  b a il. A c c o rd in g  to  th e s e  p ro v is io n s , th e  

c o u r t  w ill o n  a  c a se  b y  c a se  b a s is  d e c id e  w h e th e r  b a il  sh o u ld  b e  a llo w e d  o r  n o t. T h e se  

p ro v is io n s  l is t  d o w n  p o s s ib le  fa c to rs  th a t  th e  c o u r t  sh o u ld  ta k e  in to  c o n s id e ra t io n  w h ile  

c o n d u c tin g  a  b a il  h e a rin g . B y  e v a lu a tin g  th e  c a se  a t h a n d  in  th e  l ig h t  o f  th e  fa c to rs  l is te d  th e re  

u n d e r , th e  c o u rt  w ill  d e c id e  o n  th e  is s u e  o f  b a il. T h e se  p ro v is io n s  a re  c o n s is te n t  w ith  A r tic le s  17 

a n d  19 (6 ) o f  th e  F D R E  C o n s t i tu t io n 111 in  th a t  i f  th e  p ro v is io n s  a re  p ro p e r ly  a p p lie d  th e y  w o u ld  

re s u lt  in  d e n ia l o f  b a il o n ly  in  ra re  o c c a s io n s , in  w h ic h  c a se  d e n ia l is  le g itim a te .

U n d e r  th e  se c o n d  c a te g o ry  fa ll A r t ic le  63 o f  th e  C rim in a l P ro c e d u re  C o d e , A r tic le  4 (1 )  o f  th e  

R e v is e d  A n ti-C o rru p tio n  S p ec ia l P ro c e d u re  a n d  R u le s  o f  E v id e n c e , a n d  A rtic le  6 o f  th e  

V a g ra n c y  C o n tro l P ro c la m a tio n 112 w h ic h , in s te a d  o f  p ro v id in g  fa c ts  b a s e d  o n  w h ic h  b a il  m a y

109 Vienna Declaration on Program of Action adopted, 25 June 1993
110 Revised Anti-Corruption Special Procedure and Rules of Evidence, article 4(1)
111 Federal Democratic Republic Of Ethiopia Constitution Art 19(6)
112 Ethiopian Vagrancy Control Proclamation (2004) , Art 6
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b e  d e n ie d , p ro v id e  th a t  su sp e c ts  fo r  c e r ta in  ty p e s  o f  o f fe n c e s  a re  n o t  e n ti t le d  to  b e  re le a s e d  o n  

b a il.

T h e  F e d e ra l S u p re m e  C o u r t  a n d  th e  C o u n c il  o f  C o n s titu tio n a l In q u iry  t re a te d  th e se  p ro v is io n s  

as p ro v id in g  fo r  ‘leg a l c ir c u m s ta n c e s ’ a n d  c o n s id e re d  th e m  as b e in g  w ith in  th e  a m b it o f  A r tic le  

19 (6 ) o f  th e  F D R E  C o n s titu tio n . I t  is  h a rd ly  p o s s ib le  to  say  th a t  su c h  la w s  p ro v id e  fo r  

‘c ir c u m s ta n c e s ’ e n v isa g e d  u n d e r  A r tic le  19 (6 ) o f  th e  F D R E  C o n s titu tio n . C irc u m s ta n c e , as 

in d ic a te d  a b o v e , re fe rs  to  fa c ts  as d is t in g u ish e d  f ro m  law s. T h e se  leg a l p ro v is io n s  d o  n o t 

in d ic a te  fa c ts  to  b e  c o n s id e re d  d u r in g  a  b a il h e a r in g .113 T h e  p ro v is io n  sh o w s th a t  b a il is  

p r in c ip le  a n d  it  is  in  e x c e p tio n a l s i tu a tio n  th a t  b a il r ig h t w o u ld  b e  d e n ie d  b y  c o u r t  h a v in g  ta k e n  

th e  c o n d itio n s  e n u n c ia te d  in  th e  c o n s titu tio n  a n d  o th e r  su b s id ia ry  law s.

T h e re  a re  n o  e x p lic it  c o n d itio n s  F D R E  c o n s ti tu t io n  a n d  c rim in a l P ro c e d u re  C o d e  o f  E th io p ia  

th e re  a re  n o  in d ic a tio n s  th a t  m a y  h e lp  ju d g e s  in  c o u r t  o f  la w  to  fo llo w  so  th a t  th e  d e c is io n s  on  

th e  a m o u n t o f  b a il b e  c o n s is te n t  a n d  u n ifo rm  th ro u g h o u t F e d e ra l F irs t  In s ta n c e  C o u r t  o f  

E th io p ia . B e s id e s , th e re  a re  n o  s u ff ic ie n t a r tic le s  w r it te n  o n  th e  a m o u n t o f  b a il. M o s t  o f  w h a t  is  

w r it te n  is  a b o u t th e  b a ila b il ty  a n d  n o n  b a ila b li ty  o f  o f fe n c e s . I t  re v o lv e s  a ro u n d  h o w  to  a llo w  

b a il fo r  su sp e c t/a c c u se d  p e rso n s .

T h e  re s e a rc h e r  h a s  a n a ly se d  th e  p ro v is io n s  o f  a r tic le  63 , 67  a n d  69  o f  th e  C r im in a l P ro c e d u re  

c o d e  o f  E th io p ia  in  o rd e r  to  re a c h  th e  c o re  c o n te n t  o f  th e  p ro v is io n s  a n d  th e ir  in te rp re ta t io n s  

a n d  a p p lic a tio n s .

I f  a p p ro p r ia te ly  e m p lo y e d , ju d ic ia l  d isc re tio n  c o n s is ts  o f  an  e v a lu a tio n  o f  sev e ra l leg a l p a th s  in  

l ig h t  o f  all th e  k n o w n  c irc u m s ta n c e s  o f  th e  p a r t ic u la r  c a se  a t  h a n d , a n d  s e le c tio n  o f  th e  m o s t  fa ir  

a n d  e q u ita b le  p a th .114 T h e  f ix in g  o f  b a il a m o u n t re q u ire s  ju d g e s  to  w e ig h  th e  d e fe n d a n t’s l ib e r ty  

in te re s t  a g a in s t  p u b lic  sa fe ty  a n d  c o u r t  in te g r ity  c o n c e rn s , g u id e d  b y  a  v a r ie ty  o f  o f te n  

s ta tu to r ily  m a n d a te d  f a c to r s .115

113 Wondwossen Demissie, The Right To Bail In Ethiopia: Respective Roles Of The Court And The Legislature
Pp.18114Lindsey Carlson, ‘Bail Schedules: A Violation of Judicial Discretion?’2010 

Ibid
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T h e  c o u rt  sh o u ld  ta k e  d if fe re n t  c o n d itio n s  in  r e a c h in g  u p o n  th e  sp e c if ie d  a m o u n t o f  b a il in  

d e te rm in in g  th e  e x a c t a m o u n t o f  b a il. A p a r t  f ro m  in d ic a tin g  th e  fa c to rs  n e c e s sa ry  fo r  f ix in g  

b a il, a r t ic le  6 9  o f  E th io p ia n  C r im in a l P ro c e d u re  C o d e  d o e s n ’t  in d ic a te  a  sp e c if ic  a m o u n t o f  b a il 

to  b e  fix e d .

In  E th io p ia n  F e d e ra l F irs t  In s ta n c e  C o u rt, d if fe re n t  b e n c h e s  d e c id e  th e  a m o u n t o f  b a il  in  

d if fe re n t  w a y s  w h ic h  m a k e  th e  a m o u n t o f  b a il  d if fe re n t  e v e n  o n  s im ila r  c h a rg e s  w ith  w h ic h  th e  

a c c u s e d  a re  c h a rg e d  w ith . In  o th e r  w o rd s , a c c u s e d  w h o  a re  c h a rg e d  w ith  d if fe re n t  c r im e s  a re  

re q u ire d  to  g u a ra n te e  s im ila r  o r  re la tiv e  a m o u n t o f  b a il. In  r e s e a rc h e rs  v ie w , u n e q u a l  sh o u ld  n o t 

b e  tre a te d  e q u a lly  a n d  e q u a ls  sh o u ld  n o t  b e  tre a te d  u n e q u a lly . T h e re  sh o u ld  b e  fa ir  a p p lic a t io n  

o f  b a il a m o u n t d e c is io n  th ro u g h o u t th e  F e d e ra l F irs t  In s ta n c e  C o u rt.

S c h e d u le  a n d  d isc re tio n  o f  ju d g e s  in  b a il  d e te rm in a tio n s  is  re q u ire d  to  e n su re  th a t  th e  p u rp o se s  

o f  b a il a re  a p p ro p r ia te ly , p re c ise ly , a n d  fa ir ly  e f fe c tu a te d  in  a ll c a se s , fo r  all d e fe n d a n ts . I t  h e lp s  

e n su re  b o th  th a t  u n n e c e s s a ry  d e te n tio n s  a re  a v o id e d  a n d  th a t  r isk y  d e fe n d a n ts  a re  su b je c t to  

in d iv id u a liz e d  a n d  re s p o n s iv e  b a il  c o n d itio n s  o u tc o m e s  th a t  c a n  o n ly  b e  re a l iz e d  th ro u g h  an  

a n a ly s is  o f  th e  c irc u m s ta n c e s  s u rro u n d in g  e a c h  p a r t ic u la r  d e fe n d a n t.116

T h e  c o n c e rn  o f  th is  r e s e a rc h  is  n o t  th e  b a ila b il ty  o r  n o n  b a ila b li ty  o f  o ffe n c e s . I t  r a th e r  a n a ly se s  

w h e th e r  th e re  is  c o n s is te n t  a n d  u n ifo rm  a p p lic a t io n  o f  b a il r ig h t  in  re la tio n  to  a m o u n t a n d  

fo rw a rd  th e  p o s s ib le  w a y  o u ts . T h e  C r im in a l P ro c e d u re  C o d e  in  th is  re g a rd  h a s  p u t  n o  

c o n d it io n s  o r  c r ite r ia  so  as to  g iv e  fa ir  d e c is io n s  o n  b a il  th ro u g h o u t F e d e ra l F irs t  In s ta n c e  C o u rt.

T h e  w e ig h ts  g iv e n  to  fa c to rs  th a t  m a y  a f fe c t  th e  d e c is io n  o n  th e  a m o u n t o f  b a il a re  n o t sa m e  a n d  

s im ila r  in  th e  C o u rt. S o m e  ju d g e s  g iv e  m o re  w e ig h t  fo r  a  g iv e n  f a c to r  fo r  d e te rm in a tio n  o f  b a il 

d e c is io n  w h e re a s  th e  o th e r  ju d g e s  m a y  g iv e  le s s  w e ig h t  to  th e  sa m e  fa c to r  fo r  d e te rm in a tio n  o f  

b a il o r  e v e n  th a t  fa c to r  fo r  b a il d e c is io n  is  n o t  s u ff ic ie n t f a c to r  to  b e  e n te r ta in e d . T h e  o th e r  

th in g  w o r th  m e n tio n in g  h e re  is  th a t  C o u r ts  in  d e c id in g  th e  a m o u n ts  o f  b a il  sh o u ld  d e te rm in e  th e  

a p p ro x im a te  in c o m e  o f  th e  a c c u s e d  b e c a u s e  th e  h ig h e r  b a il  a m o u n t th e  m o re  l ik e ly  p u ttin g  th e  

a c c u s e d  in  th e  ja i l  w h e re  th e  in c o m e  o f  th e  a c c u s e d  is  low .

116 id
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C h a lle n g e s  o f  th e  b a il ju s t ic e  a d m in is tra t io n  o f  E th io p ia  to  a  la rg e  e x te n t  a re  a ttr ib u ta b le  to  th e  

e x is te n c e  o f  la w s  a n d  p o lic ie s  w h ic h  a re  b a s e d  so le ly  o n  th e  p ro te c tio n  o f  so c ie ta l in te re s t  

w ith o u t  a d e q u a te  ro o m  fo r  th e  p ro te c tio n  o f  th e  p e rso n a l in te re s t  o f  th e  su sp ec ts . K e la li  K iro s  

re c o m m e n d e d  th a t  la w s  a n d  P o lic ie s  c o n c e rn in g  b a il  w h ic h  a re  c u rre n tly  in  fo rc e  sh a ll b e  

re v is e d  in  a  w a y  th a t  c o u ld  s tr ik e  a  b a la n c e  th e  c o n flic tin g  in te re s ts  o f  th e  p u b lic  a n d  th e  

su sp e c ts  c o n c e rn in g  re le a s e  o n  b a i l .117 T h e  re s e a rc h e r  v ie w  is  th a t  th e  e x p re s s io n  ‘ ’ c o n flic tin g  

in te re s t  o f  p u b lic  a n d  s u s p e c t’ ’ c o u ld  m e a n  th e  in te re s t  o f  ju s t ic e .

D e c is io n  o n  th e  b a il  a m o u n t sh o u ld  re ly  o n  th e  in c o m e , th e  g ra v ity  o f  th e  c r im e  (th e  

d a n g e ro u sn e s s  th e  a c c u s e d  a g a in s t  th e  so c ie ty )  a n d  o th e r  p o s s ib le  a n d  o b je c tiv e  g ro u n d s  fo r  

d e te rm in a tio n  w ith o u t  fo rg e ttin g  e x c e p tio n a l c irc u m s ta n c e s . T h e  e x c e p tio n a l c irc u m s ta n c e s  are  

th e  in d iv id u a l is s u e s  o f  th e  su sp e c ts  l ik e  se rio u s  h e a lth  issu e s . R e s p o n s e s  o f  th e  in te rv ie w e e s  

in d ic a te  th e re  a re  c a se s  w h e re  a p p ly in g  o n ly  th e  o b je c tiv e  g ro u n d s  fo r  f ix in g  b a il  a m o u n t m a y  

re s u lt  in  u n fa irn e s s . T h e  c u rre n t in c o n s is te n c y  u n fa irn e s s  o f  b a il a m o u n t d e c is io n  in  F e d e ra l 

F irs t  In s ta n c e  C o u r t  o f  E th io p ia  c a lls  fo r  th e  w a y  o u t in  o rd e r  to  c o m p ly  w ith  th e  p r in c ip le  o f  

e q u a l p ro te c tio n  o f  la w  a n d  n o n -d is c r im in a tio n  p r in c ip le  e n u n c ia te d  a n d  in c o rp o ra te d  u n d e r  

F D R E  C o n s titu tio n  a n d  in te rn a tio n a l h u m a n  r ig h ts  In s tru m e n ts .

4.2 Federal Supreme Court Cassation Bench Decisions on Bail

F e d e ra l S u p re m e  C o u r t  c a s s a t io n  b e n c h  g iv e s  f in a l d e c is io n  o n  S ta te  a n d  F e d e ra l m a tte rs  o n  th a t  

c o n ta in s  b a s ic  e r ro r  o f  l a w s .118 T h e re fo re , i t  is  o b v io u s  th a t  th e  in te rp re ta t io n  o f  la w  g iv e n  b y  

F e d e ra l S u p re m e  C o u r t  b y  n o t  le s s  th a n  5 Ju d g e s  is  b in d in g  o n  all fe d e ra l a n d  re g io n a l c o u rts  on  

s im ila r  c a se  w o u ld  b e  u p o n  lo w e r  c o u rts  b y  v ir tu e  o f  fe d e ra l p ro c la m a tio n  n o  4 5 4 /2 0 0 5 119. U n d e r  

th e  c u rre n t  F e d e ra l C o u r ts  e s ta b lis h m e n t p ro c la m a tio n  n o  1 2 3 4 /2 0 2 1 , in te rp re ta t io n  o f  la w  

re n d e re d  b y  th e  c a ssa tio n  d iv is io n  b e n c h  o f  F e d e ra l S u p re m e  C o u r t  w ith  5 o r  m o re  ju d g e s  w o u ld  

b e  b in d in g  f ro m  th e  d a te  th e  d e c is io n  is  r e n d e re d .120 T h e  p ro c la m a tio n  h a s  p u t  th is  in  o rd e r  to  

h a v e  u n ifo rm  in te rp re ta t io n  o f  la w  a c ro ss  th e  fe d e ra tio n . So th e  d e c is io n  b y  S u p re m e  C o u r t

117 Kelali Kiros pp. 102
118 Federal Democratic Republic of Ethiopia Constitution proc no.1/1995 21st day of august 1995, article 80(3)a
119Procmalation No 454/2005, A Proclamation To Re Amend The Federal Courts Proclamation No. 25/1995, 
Federal Negarith Gazetha No 42 , 14 Th June 2005 , Article 2(4)
120 Federal Courts Proclamation No 1234/2021 Federal Negarit Gazeth No.26 ,26 Th April 2021 Article 10(2)
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cassation bench on amount of bail is very important in order for the decisions of the court be 

consistent and fair for all.

On Federal Supreme Court Cassation File no 131863 decided on Hedar 8, 2009 E.C between 

appellant Mohammed Idris and Ethiopian customs and revenue authority ,the fact that 

appellant has many address cannot by itself be enough to deny bail right. The prosecutor has 

indicated that since the appellant has many addresses he can’t appear before the court. The 

cassation bench has in its analysis indicated that the sole fact that the appellant has many 

addresses cannot justify denial of constitutional right of bail. It showed that in order to deny the 

constitutional right of suspect, the prosecutor has to show the facts or the situations in which the 

suspect will not appear before the court. It has however not indicated the amount of bail that 

courts should determine. The court has taken the side that the fact that the suspect has many 

addresses on its own (solely) cannot be the reason for denial of bail since the latter is 

constitutional right. Supreme Court Cassation bench has taken the position that it has power 

only on basic error of laws rather than entertaining the issues of weighing the evidences. 

Basically, fixing the amount of bail requires weighing the evidences brought to the attention of 

the court. Since Supreme Court didn’t empowered with weighing evidences, we couldn’t have 

fair decisions on the amount of bail. 121

121 Mohammed Idris and Ethiopian customs and revenue authority , Federal Supreme Court Cassation bench, Civil 
case, no 131863 ( 08/03/2009 E.C )
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CHAPTER FIVE
5.1. Data Analysis and Findings
5.1.1. Analysis of Disposed Cases
A p p lic a tio n  a n d  d e te rm in a tio n  o f  b a il a m o u n t v a r ie s  f ro m  b e n c h  to  b e n c h  in  F e d e ra l F is r t  

In s ta n c e  C o u rt. T h e  v a r ia tio n  is  e x h ib ite d  n o t  o n ly  in  d if fe re n t  b e n c h e s  b u t  e v e n  in  th e  sa m e  

b e n c h  w ith in  th e  d e c is io n s  o f  th e  sa m e  ju d g e  a n d  a m o n g  s im ila r  issu e s . F ro m  th e  p u rp o s iv e  

sa m p lin g s  a re  ta k e n  f ro m  A ra d a  1st re m a n d  b e n c h , th e  fe d e ra l p o lic e  c r im e  in v e s tig a tio n  b e a re u  

a t B o le  in te rn a tio n a l a ir  p o r t  te rm in a l, so m e  p a s se n g e rs  w e re  s u s p e c te d  w ith  h a v in g  c lo th e s  in  

th e ir  b a g  th a t  se em  in te n d e d  fo r  i l l ic i t  t ra d e  re s e m b lin g  s itu a tio n . S in c e  th e  p a s se n g e rs  w e re  

w ith o u t  a  leg a l b u s in e s s  l ic e n s e , th e y  w e re  su sp e c te d  w ith  c o n tra b a n d . A m o n g  th e  su sp e c ts  

b ro u g h t to  A ra d a  b e n c h  fo r  re m a n d  o f  14 d ay s , d if fe re n t  a m o u n t o f  b a il w e re  g iv e n  in  o n e  

b e n c h  a n d  b y  th e  sa m e  ju d g e . In  f ile  n o  2 2 1 6 2 5  d e c id e d  o n  2 4 /6 /2 0 1 4  fo r  th e  s u sp e c t 1 5 000  

( f if te e n  th o u s a n d  b i r r ) ,122 in  F ile  n o  2 2 1 1 6 1  d e c id e d  o n  1 3 /0 5 /2 0 1 4  fo r  s u sp e c t 3 0 0 0 0  ( th ir ty  

th o u sa n d  b i r r ) ,123 in  f ile  2 2 1 5 8 7  d e c id e d  o n  2 2 /0 6 /2 0 1 4  fo r  su s p e c t  5 0 0 0 0  ( f if ty  th o u sa n d  

b i r r ) ,124 125 w ith  an  o th e r  ju d g e  in  th e  sa m e  b e n c h  in  f ile  n o  2 2 1 4 3 9  o n  1 2 /6 /2 0 1 4  fo r  s u sp e c t 2 0 0 0

(tw o  th o u s a n d  b i r r ) 125 b a il  a m o u n t w a s  g ran ted .

N a m e  o f  
S u sp e c ts

F ile  n u m b e r D e c is o n  D a te A m o u n t o f  B a il A lle g e d  C r im e

W /ro  H a y m a n o t 
B a y e

2 2 1 6 2 5 2 4 /6 /2 0 1 4  E .C 1 5 0 0 0  ( f if te e n  
th o u s a n d  b irr )

C o n tra b a n d  o f  
c lo th e s

A to
A b d u ra h m a n

S h am il

2 2 1 1 6 1 1 3 /0 5 /2 0 1 4  E .C 3 0 0 0 0  ( th ir ty  
th o u s a n d  b irr )

C o n tra b a n d  o f  
c lo th e s

A to  A m ir  
R e d w a n ,

2 2 1 5 8 7 2 2 /0 6 /2 0 1 4  E .C 5 0 0 0 0  (fifty  
th o u s a n d  b irr )

C o n tra b a n d  o f  
c lo th e s

A to  T s a d ik  
H e y ru

2 2 1 4 3 9 1 2 /6 /2 0 1 4  E .C 2 0 0 0  ( tw o  
th o u s a n d  b irr)

C o n tra b a n d  o f  
c lo th e s

T a b le  o n e

122 Federal Investigating Police Officer and Ssuspect Haymanot Baye Federal First Instance Court Arada 
Bench(2014)criminal case no 221625(22/06/2014 E.C)
123 Federal Investigating police Officer and suspect Abdurhaman Shamil Federal First instance Court Arada Bench 
(2014) criminal case no 221161(13/05/2014 E.C)
124 Federal Investigating police officer and suspect Umar Redwan Kemal Federal First instance Court Arada bench 
(2014) criminal Case file no 221587 (22/06/2014 E.C)
125 Investigating Police Officer and Suspect Sadike Heyru Federal First Instance Court Arada Bench (2014) criminal 
case no 221439 (22/06/2014 E.C)
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A ll su sp e c ts  w e re  n o t  a sk e d  a s  to  th e ir  m o n th ly  o r  y e a r ly  in c o m e  n o r  d id  th e y  te ll th e  c o u rt  

v o lu n ta r ily  b y  th e m se lv e s . M o re o v e r , th e  g ra v ity  o f  th e  a c t o r  th e  s u sp e c t to  th e  so c ie ty  is  n o t 

in d ic a te d  in  th e  d e c is io n s . A ll th e  su sp e c ts  w e re  a p p re h e n d e d  f ro m  B o le  In te rn a tio n a l A ir  P o r t  

T e rm in a l a n d  th e  d ay s  th e y  w e re  b ro u g h t to  c o u rt  w e re  th e  c o n se c u tiv e  d ay s  a f te r  th e i r  a rre s t. 

T h e  d e c is io n s  o n  th e  a m o u n t o f  b a il h o w e v e r  a re  n o t  s im ila r  o r  e v e n  c lo se ly  s im ila r. T h e  

d e c is io n s  d id n ’t  sh o w  w h y  th e  a m o u n t o f  b a il  to  th e s e  su sp e c ts  v a r ie d  g re a tly  fo r  th e  sa m e  a n d  

s im ila r  c rim e . T h is  d e c is io n  o f  b a il  ra n g in g  b e tw e e n  2 0 0 0  ( tw o  th o u sa n d  b ir r )  a n d  5 0 0 0 0  (fifty  

th o u sa n d  b ir r )  sh o w s  th a t  th e  p ra c tic e  in  b a il a m o u n t d e c is io n  v a r ie s  a n d  th e  re a so n  fo r  th e  

d if fe re n c e  is  n o t  s u b s ta n tia te d  w ith  re a s o n a b le  an a ly s is .

A p a r t  f ro m  th is  b e n c h , re g a rd in g  c r im e  o f  tra n s a c tio n  w ith o u t  re c e ip t, in  s im ila r  is su e s  su sp e c ts  

o f  th e  3 b u s in e s s  c o m p a n y  m a n a g e r  th e  d e c is io n  o f  b a il g re a ty  v a rie s . T o  see  in  d e ta il, 1st E lil ta  

t ra d in g  p r iv a te  L im ite d  C o m p a n y  le g a l a tto rn e y  A fe w e rk  G e b re  S e lla s ie  in  f ile  n o  2 2 1 0 2 7  o n  

1 2 /4 /2 0 1 4  w a s  a llo w e d  b a il  a m o u n t o f  1 0 0 0 0  ( te n  th o u sa n d )  b i r r ,126 2 nd E n k u  N o tic e  an d  

P r in t in g  E v e n t p r iv a te  L im ite d  C o m p a n y  m a n a g e r  A to  Y e a b s e ra  D e rs o  in  f ile  n o  2 2 1 0 4 7  o n  

1 9 /0 4 /2 0 1 4 , 2 0 0 0 0  ( tw e n ty  th o u sa n d )  b i r r 127, 3 rd B ili A g ro  B u sn e s s  p r iv a te  L im ite d  C o m p a n y  

m a n a g e r  a to  B e la y  T e fe r ra  in  F ile  n o  2 2 0 9 4 9  o n  1 5 /0 9 /2 0 1 4 , 3 0 0 0 0  ( th ir ty  th o u s a n d  b i r r ) 128 b a il  

a m o u n t w a s  g ran te d .

N a m e  o f  a 
s u sp e c t

F ile  n u m b e r D a te  o f  d e c is io n A m o u n t o f  b a il A lle g e d  C rim e

Elilta trading PLC 
Afewerk Gebre 

Sellasie

2 2 1 0 2 7 1 2 /4 /2 0 1 4  E .C 1 0 0 0 0  ( te n  
th o u sa n d )  b ir r

T ra n sa c tio n  
w ith o u t  re c e ip t

Enku Notice and 
Printing Event PLC 

manager Ato 
Yeabsera Derso

2 2 1 0 4 7 1 9 /0 4 /2 0 1 4  E .C 2 0 0 0 0  ( tw e n ty  
th o u sa n d )  b ir r

T ra n sa c tio n  
w ith o u t  re c e ip t

Bili Agro Busness 
PPLC manager Ato 

Belay Teferra on

2 2 0 9 4 9 1 5 /0 9 /2 0 1 4  E .C 3 0 0 0 0  ( th ir ty  
th o u s a n d  b irr )

T ra n sa c tio n  
w ith o u t  re c e ip t

T a b le  tw o

126 Investigating Police Officer and Suspect Elilta trading private Limited Company legal attorney Afewerk Gebre 
Selassie Federal First Instance Court Arada Bench(2014)criminal case no 221027 (12/04/2014 E.C)
127 Investigating Police Officer and Suspect Yeabesra Derso Belay Federal First Instance Court Arada 
Bench(2014)criminal case no 221047 (19/04/2014 E.C)
128 Investigating Police Officer and suspect Belay Teferi Federal First Instance Court Arada bench (2014) criminal 
case no 220949 (25/04/2014 E.C)
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The three suspects, the company managers or legal attorney were suspected with the same 

crime and released on bail. They were granted different bail amount. Nothing is indicated in the 

decisions as to the gravity and the income of the suspects. The decisions should have indicated 

the reason ( the gravity of the crime and resources of the suspect) for fixation of certain amount 

of bond. This therefore lacks fairness between suspects. If these variations are manifested in 

one bench, the decision on different benches would possibly vary even more.

In Federal First Instance Court Lideta Bench In womens and children bench, the accused was 

charged with an act corresponding to the sexual act or any other indecent act upon a minor of 

the opposite sex who is under age of thirteen years were allowed different bail amount.

Among charges brought in accordance with 627(3) of The Criminal Code of Ethiopia an act 

corresponding to the sexual act or any other indecent act upon a minor, of the opposite sex who 

is under age of thirteen years is prevalent. Taken for this study on file no 296250 on 13/01/2014 

E.C an accused suspected of having committed against 9 years old minor was ordered to post 

bail to the amount of 5000 (five thousand birr)129, on file no 290745 on 29/06/2013 E.C an 

accused suspected of having committed such an act on 10 years old minor was ordered to post 

bail to the amount of 12000 (twelve thousand birr)130 131, on file no 293752 on 16/10/2013 E.C an 

accused suspected of having committed such indecent act on 8 years old minor was ordered to 

post bail to the amount of 15000 (fifteen thousand birr) . The three accused are from 24 - 27 

years and without permanent work and income, they work in parking guard and similar 

activities as a means of their livelihood, they cannot hire advocates but their income amount is 

not established in court.

The accused charged for committing an act corresponding to the sexual act against the young 

victim of 9 years is allowed a reduced amount of 5000 (five thousand birr) as compared with 

the one of 10 years of age in which case the accused was ordered to pay 12000 (twelve

129 Federal Prosecutor and Ashenafi Wendwesen Federal First Instance Court Lideta bench (2014) criminal case no 
296250 (13/1/2014)
130 Federal prosecutor and Accused Alemayehu Goda Federal First Instance Court Lideta bench (2013) criminal case 
no 290745(29/06/13 E.C)
131 Federal Prosecutor and Accused Meles Admasu Federal First Instance Court Lideta bench (2013) criminal case 
no 293752(16/04/13 E.C)
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th o u sa n d )  b irr . T h is  sh o w s  th a t  d e c is io n s  d id n ’t  ta k e  in  to  a c c o u n t th e  v ic t im ’s ag e  a n d  th e  

s itu a tio n s  in  w h ic h  th e  c rim e  w a s  c o m m itte d . T h e y  w e re  c h a rg e d  w ith  s im ila r  c a se  a n d  th e  

sa m e  b e n c h  b u t  d if fe re n t b a il  a m o u n t w a s  o rd e re d . T h e  f ix a tio n  o f  b a il a m o u n t d e c is io n s  sh o u ld  

h a v e  ta k e n  in  to  a c c o u n t th e  g ra v ity  o f  th e  c r im e  ( th e  p e rs o n  o n  w h o m  th e  c r im e  is  c o m m itte d )  

a n d  in c o m e  o f  th e  su sp ec t. S in c e  th e  in c o m e  o f  th e  su sp e c ts  is  n o t  d e te rm in e d , th e  c o u rts  sh o u ld  

h a v e  b e e n  a b le  to  see  th e  g ra v ity  o f  th e  c rim e . T h e  c r im e  p e rp e tra te d  o n  th e  9 y e a r s  o ld  g irl 

sh o u ld  h a v e  b e e n  a c c o rd e d  h ig h e r  b a il a m o u n t th a n  th e  o n e  w ith  te n  y ea rs .

In  c r im in a l n e g lig e n c e  o f  c a r  a c c id e n t w h e re  th e  in ju ry  s u s ta in e d  w a s  g ra v e  b o d ily  in ju ry , o n  

f ile  n o  2 9 4 1 9 5  d e c id e d  o n  1 5 /1 2 /2 0 1 3 , 1 0 0 0 0  ( te n  th o u s a n d  b i r r ) 132, o n  f ile  n o  2 9 1 9 6 8  d e c id e d  

o n  1 3 /0 9 /2 0 1 3 , 5 0 0 0  ( f iv e  th o u s a n d  b i r r ) 133, o n  f ile  n o  2 8 3 4 6 4  d e c id e d  o n  1 6 /0 4 /2 0 1 3 , 2 0 0 0  

( tw o  th o u s a n d  b irr )  134b a il  a m o u n t w a s  o rd e re d . T h e  c h a rg e  w ith  w h ic h  th e  a c c u s e d ’s w e re  

c h a rg e d  w ith  a re  th e  sam e  a n d  th e  in ju ry  s u s ta in e d  w a s  g ra v e  b o d ily  in ju ry  b u t  th e  b a il a m o u n t 

v a r ie s  g rea tly . T h is  sh o w s  th a t  th e  c o n d itio n s  p u t  u n d e r  th e  c rim in a l p ro c e d u re  c o d e  a r tic le  69  

a re  n o t  fu lly  ta k e n  in  to  ac co u n t.

T h e  o th e r  is s u e  in  th is  b e n c h  is  a b o u t in te n tio n a l g ra v e  b o d ily  in ju ry . O n  f ile  n o  2 7 8 1 1 7  th e  

a c c u s e d  w a s  c h a rg e d  fo r  b re a k in g  v ic t im s  4  f ro n t  te e th  a lle g e d ly  fo r  c o m m itt in g  g ra v e  b o d ily  

in ju ry  in  c o n tra v e n tio n  w ith  a r tic le  555  (c) o f  th e  F D R E  c rim in a l C o d e  b ro u g h t o n  1 0 /0 3 /2 0 1 2  

E .C . T h e  b a il  a m o u n t a llo w e d  w a s  2 0 0 0  ( tw o  th o u s a n d  b i r r ) 135. In  o th e r  f ile , f ile  n o  2 9 7 6 2 3  in  

w h ic h  th e  a c c u se d  w a s  a lle g e d  to  h a v e  th ro w n  b o ttle  o n  th e  v ic t im  a n d  re la tiv e ly  le s s e r  in ju ry  

w a s  su s ta in ed . T h e  c h a rg e  w a s  b ro u g h t in  a c c o rd a n c e  w i th  th e  c rim in a l c o d e  in  c o n tra v e n tio n  

w ith  a r tic le  5 5 6 (2 )  (a )  o n  2 9 /0 3 /2 0 1 4  a n d  w a s  a llo w e d  2 0 0 0  ( tw o  th o u s a n d  b i r r ) 136 b a il  a m o u n t.

132 Federal prosecutor and accused Mesfin Tamene Federal First instance Court Lideta bench (2013) criminal case 
no 294195 (16/04/2013 E.C)
133 Federal Prosecutor and accused Hussien Ali Federal First instance court Lideta bench (2013) criminal case no 
291968 (13/09/2013 E.C
134 Federal prosecutor and Accused Tariku Abshero Federal First instance Court Lideta bench (2013) criminal case 
no 283464 ( 16/04/2013 E.C)
135 Federal prosecutor and accused Tariku Ermiyas Federal First instance Court Lideta bench (2012) criminal case 
no 278117(10/03/2012)
136 Federal prosecutor and accused Daniel Nemega Federal First Instance Court Lideta bench (2014) criminal case 
no 297623(29/03/14 E.C)
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W h e n  w e  see  th e s e  tw o  c a se s  fo r  b o th  g ra v e  b o d ily  in ju ry  a n d  c o m m o n  w ilfu l In ju ry  a s  th e  

p ro v is io n  w ith  w h ic h  th e y  a re  c h a rg e d  sh o w s d e c id in g  th e  sa m e  a m o u n t o f  b a il  a m o u n t w ith o u t 

ta k in g  in  to  c o n s id e ra t io n  th e  d e g re e /g ra v ity /  o f  th e  in ju ry  su s ta in e d  sh o w s  th e  u n fa irn e s s  o f  th e  

d e c is io n s  o n  b a il.

W h e n  w e  c o m e  to  F e d e ra l F irs t  In s ta n c e  B o le  b e n c h , in  3 rd c rim in a l b e n c h  f ile  n o  1 3 5 4 8 8  tw o  

in d iv id u a ls  w e re  o rd e re d  to  p ro v id e  3 5 0 0  b i r r 137 b a il  a m o u n t o n  a c c o u n t o f  s te a lin g  sh eep  

c o s tin g  6 0 0 0  (s ix  th o u sa n d  b irr )  a n d  th e y  w e re  c h a rg e d  w ith  c r im e  o f  th e f t  in  c o n tra v e n tio n  

w ith  a r tic le  6 6 5 (1 )  o f  th e  C r im in a l C o d e . T h e y  to ld  th e  c o u r t  th a t  th e y  a re  d a ily  la b o u re rs  b u t  

th e  c o u r t  o rd e re d  th e  b a il  a m o u n t o f  3 5 0 0  ( th re e  th o u s a n d  f iv e  h u n d re d  b irr )  o n  0 9 /0 5 /2 0 1 4  E .C  

fo r  ea ch . T h e  a c c u se d  c o u ld  n o t b r in g  th e  in d ic a te d  b a il  a m o u n t a n d  th e y  w e re  b ro u g h t f ro m  th e  

p r is o n  in  e a c h  c o u r t  a d jo u rn m e n ts . F in a lly  a f te r  th e  p ro se c u tio n s , d e fe n c e s  a n d  w itn e s s e s  h a v e  

b e e n  h e a rd  th e  c o u r t  fo u n d  th a t  th e  a c c u se d  h a s  n o t  c o m m itte d  th e  c rim e  th e y  w e re  c h a rg e d  

w ith  a n d  h e n c e  f re e d  th e  a c c u se d  o n  2 7 /0 5 /2 0 1 4  E .C . S in c e  th e  c o u r t  h a s  n o t  ta k e n  in  to  a c c o u n t 

th e  in c o m e  o f  th e  a c c u s e d  in  d e te rm in in g  th e  b a il  a m o u n t, th e  a c c u se d  w e re  in  th e  p r is o n  u n til  

th e ir  a c q u itta l. H a d  th e  c o u r t  ta k e n  in  to  a c c o u n t e v e ry  s itu a tio n  l ik e  th e  d a ily  la b o u re r , i t  w o u ld  

h a v e  o rd e re d  le s s e r  a m o u n t in  w h ic h  th e  a c c u s e d  m ig h t h a v e  p ro v id e d . A c c u s e d  w e re  u n a b le  to  

p a y  th e  s tip u la te d  b a il a m o u n t w h ic h  re n d e re d  th e m  to  b e  in  ja i l  u p  to  th e  f in a l d ec is io n .

In  th e  sa m e  b e n c h  b u t  7th c r im in a l b e n c h , f ile  n o  130551  a  w o o d  w o rk  p ro fe s s io n a l  w a s  c h a rg e d  

w ith  s te a lin g  a  m o b ile  p h o n e  w o r th  1 2000  ( tw e lv e  th o u s a n d  b irr)  in  c o n tra v e n tio n  o f  a rtic le  

6 6 9 /3 /b  o f  th e  c rim in a l C o d e . T h e  a c c u se d  w a s  o rd e re d  to  p a y  3 0 0 0  ( th re e  th o u sa n d  b i r r ) 138 fo r  

b a il. T h e  a c c u se d , a f te r  h a v in g  p a id  th e  in d ic a te d  a m o u n t w a s  f re e d  f ro m  c o n fin e m e n t/p r is o n  

b u t  d id n ’t  a tte n d  th e  a d jo u rn m e n ts . T h e  c o u r t  f in a lly  s tru c k  o u t th e  f ile  w ith o u t d e c is io n  o n  

3 0 /0 3 /2 0 1 4  E .C . T h is  a m o u n t o f  b a il  fo r  th is  p ro fe s s io n a l in d iv id u a l a n d  fo r  th is  g ra v e  c rim e  

c a n n o t a s su re  th e  a tte n d a n c e  o f  th e  th e  a c c u se d  b e fo re  co u rt.

137 Federal Prosecutor and Accused shiferaw Esrael and Eyasu Matyas Federal First Instance Court Bole bench 
(2014) criminal Case no 135488 ( 09/05/2014)
138 Federal prosecutor and accused Dawit Mulugeta Federal First instance Court bole bench (2014) criminal case no 
130551(23/02/2014 E.C)
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In  th e f t  c a se s  th e  v a lu e  o f  th e  th in g  s to le n  d e te rm in e s  th e  g ra v ity  o f  th e  c rim e . T h e  g re a te r  th e  

v a lu e  o f  th e  th in g , th e  g ra v e r  th e  c r im e  w o u ld  b e . F ro m  th e  tw o  f ile  h o w e v e r , w e  see  th a t  th e  

v a lu e  o f  th e  th in g  a lle g e d ly  s to le n  w a s  6 0 0 0  (s ix  th o u s a n d  b ir r )  in  th e  f ir s t  w h ile  th e  v a lu e  o f  

th e  th in g  a lle g e d ly  s to le n  w a s  1 2 0 0 0  ( tw e lv e  th o u s a n d  b irr) . T h e  b a il a m o u n t fo r  le s s e r  v a lu e  o f  

a  th in g  sh o u ld  h a v e  b e e n  lo w e r  th a n  th a t  o f  th e  g re a te r  one . H o w e v e r , th e  d e c is io n s  g iv e n  a re  

o p p o s ite  to  th is  p r in c ip le .

B e s id e s , in  th is  7 th c rim in a l b e n c h , f ile  n o  1 3 1 5 7 2  th e  a c c u s e d  w a s  c h a rg e d  w ith  s te a lin g  1 8 000  

(e ig h te e n  th o u s a n d  b irr )  m o b ile  in  c o n tra v e n tio n  w ith  a rtic le  6 6 9 /3 /b  o f  th e  c rim in a l C o d e  an d  

o rd e re d  to  p a y  2 0 0 0  ( tw o  th o u s a n d  b i r r ) 139 fo r  b a il. W h e n  c o m p a re d  w ith  th e  o n e  in  f ile  n o  

1 3 5 4 8 8  in  w h ic h  c a se  th e  v a lu e  o f  th e  sh eep  a lle g e d ly  s to le n  w a s  6 0 0 0  (s ix  T h o u s a n d  b irr )  o n ly  

a n d  in  th is  c u rre n t  c a se  th e  v a lu e  o f  m o b ile  a lle g e d ly  s to le n  is  1 8 0 0 0  (e ig h te e n  th o u sa n d  b irr) . 

T h e  v a r ia tio n  is  q u ite  c lea r. In  th e  c rim in a l c o d e , th e  v a lu e  o f  th in g  s to le n  in c re a s e s  th e  g ra v ity  

o f  th e  c rim e  a n d  h e n c e  in c re a s e s  th e  p en a lty . In  th is  c a se  th e  v a lu e  o f  sh e ep  fo r  w h ic h  th e  

a c c u s e d  w e re  a llo w e d  to  p a y  3 5 0 0  ( th re e  th o u sa n d  b irr )  fo r  b a il is  le s s  th a n  th e  v a lu e  o f  th e  

m o b ile  fo r  w h ic h  th e  s e c o n d  a c c u s e d  is  o rd e re d  to  p ay  2 0 0 0  ( tw o  th o u sa n d  b irr )  fo r  b a il. T h e se  

sh o w s  th e  p ra c tic e  in  th e  F e d e ra l f ir s t  in s ta n c e  C o u r t re g a rd in g  d e te rm in a tio n  a n d  f ix in g  o f  b a il 

a m o u n t is  n o t  p re d ic ta b le  a n d  in c o n s is te n t.

In  G e n e ra l, th e  p re v a ilin g  c r im e s  in  th e  so c ie ty  su ch  a s  th e f t  a n d  g ra v e  w ilfu l in ju r ie s , c o m m o n  

w ilfu l in ju ry , v e h ic le  c a u se d  c rim e s , c r im e s  o n  w o m e n  a n d  c h ild re n ; c o n tra b a n d  a n d  c o n d u c tin g  

b u s in e s s  ( tra d e )  w ith o u t  l ic e n se  h a v e  b e e n  in c o rp o ra te d  in  th is  s tudy . T h e  a n a ly se s  o f  th e s e  

c a se s  in d ic a te  m o s t  d e c is io n s  o n  th e  a m o u n t o f  b a il a re  n o t  p re d ic ta b le  a n d  u n fa ir  fo r  e v e ry  ty p e  

o f  c r im e s  in d ic a te d  u n d e r  th e  s tu d y  e v e n  fo r  th e  sa m e  b e n c h  a n d  th e  sa m e  ju d g e . T h e  

d iffe re n c e s  in  b a il a m o u n t f ix a tio n  a re  n o t f ro m  th e  fa c tu a l a p p re c ia t io n  o f  th e  c a se s  b u t  fro m  

th e  in d iv id u a l ju d ic ia l  a p p re c ia t io n  th e  cases . In  so m e  c a se s  th e  fa c to rs  fo r  d e te rm in a tio n  o f  b a il 

b o n d  a re  o v e r  a p p re c ia te d  in  w h ic h  c a se  h ig h e r  a m o u n t o f  b a il is  im p o se d . In  so m e  o th e r  cases , 

th e  g ra v ity  o f  th e  c rim e  a n d  th e  in c o m e  o f  th e  su s p e c t  a re  le s s  a p p re c ia te d  in  w h ic h  c a se  lo w e r  

b a il b o n d  is  im p o se d . I t  c o u ld  b e  r ig h tly  c o n c lu d e d  th a t  th e  d e c is io n s  h a v e  b e c o m e  a rb itra ry  

w ith in  th e  d isc re tio n a ry  p o w e r  o f  ju d g e s . T h e  a n a ly s is  o f  th is  c a se s  sh o w s  th a t  th e re  a re

139 Federal prosecutor and accused Fekru Ebisa Federal First Instance Court Bole bench (2014) criminal case no 
131572 (18/02/2014)
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d if fe re n t  b a il b o n d  d e c is io n s  o n  re la tiv e  s itu a tio n s  w h ic h  la c k s  fa irn e ss . T h e  re s e a rc h e r  v ie w s  

w ith in  th e  d isc re tio n a ry  p o w e r  o f  th e  c o u rt, th e re  sh a ll b e  c o n d itio n s  in  w h ic h  fa irn e s s  o n  b a il 

b o n d  f ix a tio n  c o u ld  b e  a tta in e d .

So fa r  re s e a rc h e r  h a s  se en  th e  c a se s  s e le c te d  o n  ra n d o m  b a s is  f ro m  d if fe re n t  b e n c h e s . N o w , h e  

h a s  ta k e n  ra n d o m ly  th e  T ir  2 0 1 4  E .C  (Ja n u a ry , 2 0 2 2 )  m o n th  f ro m  th e  9 m o n th s  re p o r t  o f  

F e d e ra l F irs t  In s ta n c e  C o u rt, A ra d a  re m a n d  b e n c h  in  o rd e r  to  sh o w  th e  a n a ly s is  o f  to ta l  r e m a n d  

c a se s  th ro u g h o u t th e  m o n th . Is su e s  b ro u g h t to  re m a n d  b e n c h e s  a t  F F IC  a re  th o se  ra is e d  f ro m  

F e d e ra l P o lic e  c o m m is s io n  a n d  A d d is  A b a b a  P o lic e  c o m m iss io n . T h e  1st re m a n d  b e n c h

e n te r ta in  a n d  su p e rv ise  c r im in a l in v e s t ig a tio n  u n d e r ta k e n  b y  F e d e ra l P o lic e  c o m m is s io n  

w h e re a s  th e  2 nd re m a n d  b e n c h  su p e rv ise  th e  p ro c e s s  o f  c rim in a l in v e s t ig a tio n  b y  A d d is  A b a b a  

P o lic e  C o m m iss io n . In  o rd e r  to  sh o w  th e  d iffe re n c e , I  h a v e  ta b u la r iz e d  th e  tw o  re m a n d  

b e n c h e s  w ith  th e  ty p e  o f  c r im e s  a n d  th e  f ix e d  b a il a m o u n t b e lo w .

All the files that get a bail decision in Tir 2014 E.C (January 2022) at Federal First
nstance Court Arada 1st RLemand Bench

N o T y p e  o f  
c r im e

N o  o f  
su sp e c ts  
g ra n te d  

b a il

A m o u n t o f  th e  g u a ra n te e
3 0 0 0 5 0 0 0 1 0 ,0 0 0 15 ,0 0 0 2 0 ,0 0 0 3 0 ,0 0 0 6 0 ,0 0 0 1 0 0 ,0 0 0

1 Ille g a l m o n e y  
tra n s fe r  a n d  

h o a rd in g
7 - - 2 1 2 1 1 -

2 M a te r ia l
F o rg e ry 2 1 1

3 T ra n sa c tio n  
w ith o u t  a 

re c e ip t
2 1 1 - - - - - -

4 A tte m p te d
h o m ic id e 1 1

5 C o n tra b a n d 1 - - - - - - - -
6 R o b b e ry 1 - - - - 1 - - -

7 F ra u d 1 - - - - - 1 - -
8 A b u se  o f  

p o w e r 1 1
9 S e llin g  u n d e r  

q u a lity  
c o m m o d itie s

1 - - - - - 1 - -

T o ta l 17 1 1 5 1 3 3 1 2

T a b le  th re e
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All the files that get a bail decision in Tir 2014 E.C (January 2022) at Federal First 

Instance Court Arada 2nd Remand Bench

No Type of crime No of 
Suspects 
granted 

bail

Amount of the guarantee

2000
to

5000

50001
to

10,000

oo
i/T 20

,0
00

25
,0

00

30
,0

00

40
,0

00

50
,0

00

10
0,

00
0

1 Transaction 
without receipt

34 12 10 1 7 1 2 1
2 Negligent

homicide
17 2 10 1 1 2 1

3 Negligent 
bodily injury

2 -1 1
4 Material forgery

4 1 1 1 1
5 Vehicle theft

4 1 2 1
6 Receiving fruit 

of crime
2 2

7 Robbery 1 1 - - - - - - - -
8 Illegal money 

transfer
4 1 3

9 Escape of 
prisoner

1 1
10 Kidnapping

1 1
Total 70 21 27 1 9 1 3 1 5 2

Table four
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T h e  a b o v e  tw o  ta b le ’ s s h o w  th a t  f o r  s im ila r  c r im e s  b ro u g h t to  th e  a tte n tio n  o f  th e  sa m e  co u rt, 

b a il  a m o u n t g ra n te d  a re  n o t  s im ila r  a n d  th e ir  d if fe re n c e  g re a tly  v a rie s .

5.1.2. Analysis of Interviews

Regarding factors that should be taken in to account in deciding the amount of bail and its 

consistency:-

A c c o rd in g  to  m y  f ir s t  in te rv ie w e e  fa c to rs  th a t  sh o u ld  b e  ta k e n  in  to  a c c o u n t in  d e c id in g  b a il 

a m o u n t a re  th e  l iv in g  s ta n d a rd  a n d  fa m ily  s ta tu s  o f  th e  d e fe n d a n t, th e  c r im e s  w ith  w h ic h  th e  

d e fe n d a n t is  c h a rg e d  a n d  th e  c o n d itio n s  p u t  u n d e r  a rtic le  63 a n d  6 7  o f  th e  c rim in a l p ro c e d u re  

c o d e  o f  E th io p ia . T h e  d e c is io n s  o n  b a il a re  n o t  c o n s is te n t  a n d  fa ir  b e c a u s e  w h a t  o n e  ju d g e s  

ta k e s  in  to  a c c o u n t a re  n o t  re a lly  e q u a lly  w e ig h e d  fo r  th e  o th e r  ju d g e  a n d  v ic e  v e r s a .140

M y  2 nd in te rv ie w e e  h a s  r e s p o n d e d  th a t  fa c to rs  th a t  sh o u ld  b e  ta k e n  in  to  a c c o u n t in  d e c id in g  th e  

a m o u n t o f  b a il  a re  n o t  e x p lic it ly  in d ic a te d  b u t  th e  a m o u n t is  d e c id e d  d e p e n d in g  o n  th e  c r im e  th e  

s u sp e c t is  su sp e c te d  w ith  c o u p le d  w ith  th e  p u n ish m e n t i t  e n ta ils . In  th is  c a se  th e  b a il  to  b e  

d e c id e d  is  th a t  w h ic h  g u a ra n te e s  th e  a p p e a ra n c e  o f  th e  su s p e c t  b e fo re  th e  co u rt. T h e  s u s p e c ts ’ 

in c o m e  sh o u ld  a lso  b e  ta k e n  in  to  a c c o u n t .141

T h e  3 rd In te rv ie w e e  h a s  re s p o n d e d  th a t  th e re  is  n o  e x p lic it  la w  th a t  g o v e rn s  a s  to  h o w  th e  

fa c to rs  th a t  sh o u ld  b e  ta k e n  in  to  a c c o u n t to  d e c id e  th e  a m o u n t o f  b a il. H o w e v e r , th e  in c o m e  o f  

th e  d e fe n d a n t a n d  th e  ty p e  a n d  n o  o f  c o u n ts  o f  th e  c r im e  a re  fac to rs . T h e  e x p e c ta tio n  o f  ju d g e  as 

to  th e  a p p e a ra n c e  a n d  n o n -a p p e a ra n c e  b e fo re  th e  c o u rt  c a n  in c re a s e  o r  d e c re a se  th e  a m o u n t  o f  

b a il. T h e  d e c is io n s  o n  th e  b a il  a m o u n t a re  n o t  f a i r  a n d  c o n s is te n t  e v e n  w ith in  th e  b e n c h . T o  

d a te , th e re  is  n o  c le a r  la w  d e a lin g  w ith  th is  i s s u e .142

T h e  4 th in te rv ie w e e  h a s  re s p o n d e d  th a t  fa c to rs  th a t  sh o u ld  b e  ta k e n  in  to  a c c o u n t in  b a il  d e c is io n  

a re  th e  g ra v ity  o f  c rim e , in c o m e , th e  so c ia l life , th e  e ffe c t o f  th e  c rim e  in  p e c u n ia ry  te rm s , th e  

a tte n d a n c e  a n d  n o n -a tte n d a n c e , th e  r ig h t  o f  th e  su sp ec t, th e  p u b lic  a n d  th e  s u sp e c t n e e d  sh o u ld

140 Interview With Vice President Of Federal First Instance Court, Ashenefech Abebe on 1/09/2014 E.C
141 Interview With Justice Desalegn Fanta Federal First Instance Court, Lideta Bench On 1/09/2014 E.C
142 Interview With Justice Mesfin Tadesse Federal First Instance Court, Bole Bench On 24/08/2014 E.C
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b e  ta k e n  in  to  a c co u n t. T h e  a m o u n t b e in g  d e c id e d  d iffe rs  b e c a u s e  o f  th e  su b je c tiv e  ju d g m e n ts  

o f  th e  ju d g e s . T h e  d e c is io n  g iv e n  o n  s im ila r  c a se s  in  d if fe re n t b e n c h  d iffe rs . 143

T h e  5th in te rv ie w e e  s tip u la te d  th a t  d e c is io n  o n  th e  b a il  sh o u ld  fo llo w  th e  c o n s ti tu t io n a l  a r tic le  

19 (6 ) a n d  in  a c c o rd a n c e  w ith  a r tic le  63 a n d  6 7  o f  th e  c rim in a l p ro c e d u re  c o d e  o f  E th io p ia . H e  

in d ic a te d  th a t  th e  d e c is io n s  a re  n o t u n i fo r m .144 M y  6 th in te rv ie w e e  in d ic a te d  c o n d itio n s  th a t  

sh o u ld  b e  ta k e n  in  to  a c c o u n t in  d e te rm in in g  b a il  a m o u n t a re  ty p e  o f  c r im e  a n d  its  c o m m iss io n , 

in c o m e , a d d re ss , h e a lth  c o n d itio n s , th e  fa m ily  s ta tu s  a n d  th e  jo b  o f  su sp ec t. D e te rm in a tio n  o f  

b a il is  b a s e d  u p o n  ju d g e s ’ in d iv id u a l a p p re c ia t io n  o f  th e  a fo re m e n tio n e d  c o n d it io n s .145

T h e  7th in te rv ie w e e  h a s  re s p o n d e d  th a t  th e  f a c to rs  th a t  sh o u ld  b e  ta k e n  in  to  a c c o u n t fo r  

d e c id in g  th e  b a il a m o u n t in  p ra c tic e  a re  th e  g ra v ity  o f  th e  c rim e , th e  a tte n d a n c e  b e fo re  th e  

co u rt, th e  e f fe c t  o f  f re e in g  th e  s u sp e c t to  th e  p u b lic  a n d  th e  in c o m e  o f  th e  g u a ra n to rs . F ro m  th e  

p ra c tic e  o f  th e  co u rt, th e  d e c is io n s  o n  th e  a m o u n t o f  b a il  a re  n o t c o n s is te n t  a n d  u n ifo rm .146 M y  

8th in te rv ie w e e  th e  a m o u n t o f  b a il sh o u ld  b e  d e c id e d  in  a c c o rd a n c e  w ith  a rtic le  6 9 (2 )  o f  th e  

c rim in a l p ro c e d u re  C o d e  a n d  th a t  is su e s  to  b e  se e n  a re  th e  in c o m e  o f  th e  su sp ec t. T h e  o th e r  is  

th e  c r im e s  g rav ity . T h e re  is  n o  c o n s is te n c y  in  th e  d e c is io n s  o f  b a i l .147

T h e  9th in te rv ie w e e  re s p o n d e d  th a t  th e  fa c to rs  th a t  sh o u ld  b e  ta k e n  in  to  a c c o u n t in  p ra c tic e  fo r  

b a il d e c is io n  a re  th e  c rim e  c h a rg e d  w ith , th e  in c o m e  a n d  th e  fa m ily  s ta tu s  o f  th e  su sp ec t. T h e  

d e c is io n s  o n  th e  b a il a m o u n t a re  n o t  c o n s is te n t  a n d  fa ir. S o m e  ju d g e s  c o u ld  see  c e r ta in  

s itu a tio n s  as le s s  g ra v e  w h e re  as  o th e rs  m a y  ta k e  i t  as  g rav e r. T h e  re a so n s  th e  su sp e c ts  s u b m it  

to  th e  c o u r t  a lso  d i f f e r s .148 T h e  10th in te rv ie w e e  in d ic a te d  th a t  a m o n g  fa c to rs  th a t  sh o u ld  b e  

ta k e n  in  to  a c c o u n t is  th e  in c o m e  o f  th e  a c c u se d , th e  c o u rts  d o  n o t  e s ta b lish  th e  in c o m e  o f  th e  

a c c u s e d  w h ile  f ix in g  b a il a m o u n t. T h e  o th e r  c o n d it io n  th a t  is  ta k e n  in  to  a c c o u n t in  f ix in g  b a il

143 Interview With Justice Biniyam Mekbib Federal First Instance Court, Arada Bench On 28/08/2014 E.C
144 Interview With Justice Tesfaye Dechasa Federal First Instance Court, Arada Bench On 1/09/2014 E.C
145 Interview With Justice Temesgen Shiferaw Federal First Instance Court, Lideta Bench On 03/09/2014 E.C
146 Interview With Prosecutor Kelemu Asefa Federal Attorney General, On 08/09/2014 E.C
147 Interview With Prosecutor Lemlem Taye Federal Attorney General, On 09/05/2014 E.C
148 Interview With Advocate Mekete Teferi ,on 06/09/2014 E.C
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a m o u n t is  th e  l ife  c o n d itio n s  o f  th e  s u sp e c t o r  a c c u s e d  su ch  as th e  m a r i ta l  s ta tu s  a n d  h a v in g  

c h ild re n  a n d  g ra v ity  o f  th e  c r im e .149

N o o f  
interview ee

G ravity  o f  the 
crim e in

Incom e 

o f  the 
accused

Livelihood 
o f  the 

suspect 
(M arital 
status, 

children, 
health  etc.)

Counts
o f

charges

Perm anent

residence
and

possib ility  
to  abscond

A rticle 63 
and 67 o f  the 

C PC  and 
A rticle 19 o f  

the FD R E 
constitu tion

O ther 

subjective 
criteria ’s o r 
the ju d g e ’s 
discretion

F irs t

In te rv ie w e e

V V V V

S e c o n d

In te rv ie w e e

V V V

T h ird

In te rv ie w e e

V V V

F o u r th

In te rv ie w e e

V V V V

F ifth

In te rv ie w e e

V V V V V V

S ix th

In te rv ie w e e

V V

se v e n th

In te rv ie w e e

V V V

E ig h th

In te rv ie w e e

V V

N in th

In te rv ie w e e

V V V

T e n th

In te rv ie w e e

V V V

T a b le  f iv e

T h e  m a jo r ity  o f  in fo rm a n ts  sa id  th a t  th e  fa c to rs  to  b e  c o n s id e re d  in  d e te rm in in g  th e  a m o u n t o f  

b a il in c lu d e d  th e  s e r io u sn e s s  o f  th e  c r im e  w ith  w h ic h  th e  a c c u se d  is  c h a rg e d , th e  a c c u se d  

in c o m e , th e  c irc u m s ta n c e s  o u tlin e d  in  A r tic le s  63 a n d  6 7  o f  C r im in a l P ro c e d u re  C o d e  a n d  so m e  

a d d itio n a l fa c to rs  l ik e  th e  a c c u se d 's  fa m ily  s itu a tio n  a n d  l iv in g  c irc u m s ta n c e s . S o m e  in fo rm a n ts

149 Interview with Advocate Boja Mekonnen on 05/09/2014 E.C
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sa id  th e y  u s e  o th e r  su b je c tiv e  c r i te r ia  fo r  f ix in g  th e  a m o u n t o f  b a il. T h is  sh o w s th e  fa c to rs  th a t  

a re  u s e d  in  d e te rm in in g  th e  a m o u n t o f  b a il v a r ie s  f ro m  b e n c h  to  b e n c h .

Whether the decisions on bail are fair and the decisions considers the income of the 

suspect:-

A c c o rd in g  to  m y  f ir s t  in te rv ie w e e , th e  d e c is io n  o n  b a il  d iffe rs  f ro m  b e n c h  to  b e n c h , th e  

d e c is io n s  c a n n o t b e  sa id  to  h a v e  fu lly  in c o rp o ra te d  th e  in te re s t  o f  th e  p u b lic  a n d  th e  r ig h ts  o f  th e  

s u sp e c t b e c a u s e  i t  is  n o t  s im ila r  a n d  c o n s is te n t  w h ic h  re s u lte d  in  u n fa irn e s s .150

A c c o rd in g  m y  2 nd in te rv ie w e e , th e  d e c is io n s  o n  th e  a m o u n t o f  b a il a re  g iv e n  ta k in g  in  to  

a c c o u n t th e  c o n s titu tio n a l r ig h t  o f  th e  s u sp e c t a n d  so m e tim e s  th e  d e c is io n s  g iv e n  o n  b a il  a re  

v e ry  h ig h  th a t  h a s  an  e f fe c t  o f  d e n y in g  b a il. T h e  c o u r t  d o e s n ’t  c o n s id e r  th e  in c o m e  o f  th e  

su sp ec t. D e c is io n s  a re  g iv e n  in  a c c o rd a n c e  w ith  th e  a p p e a ra n c e  o f  th e  s u sp e c t a n d  th e  

o b je c tio n s  o f  th e  p u b lic  p ro s e c u to r .151 T h e  3 rd in te rv ie w e e  re sp o n se  is  th a t  s in c e  th e re  is  n o  

d ire c tiv e  fo r  d e c is io n  o f  b a il, th e  p ra c tic e  in  th e  c o u r t  o n  in c o rp o ra tio n  o f  th e  p u b lic  in te re s t  an d  

s u sp e c t r ig h t  ( fa irn e s s )  a re  b a s e d  u p o n  o n  th e  ju d g e ’s su b je c tiv e  u n d e rs ta n d in g  o f  th e  is su e s  a t 

h an d . S u s p e c t’s in c o m e  is  n o t  e s ta b lis h e d  in  o rd e r  to  d e te rm in e  th e  a m o u n t o f  b a il  th a t  sh o u ld  

b e  d e c id e d .152

T h e  4 th in te rv ie w e e  in d ic a te d  th a t  th e  d e c is io n s  o n  b a il  a m o u n t sh o u ld  c o n s id e r  th e  in c o m e  o f  

th e  s u sp e c t b u t  n o t  a ll in  a ll. T h e  d ra f t  c r im in a l c o d e  h a s  ta k e n  th is  in  to  a c c o u n t .153 T h e  5th 

in te rv ie w e e  re s p o n d e d  th a t  th e  d e c is io n s  o n  b a il  a m o u n t a im s  a t e n s u rin g  in te re s t  o f  s u sp e c t an d  

p u b lic . T h e  6th in te rv ie w e e  in d ic a te d  th a t  in c o m e  o f  th e  s u sp e c t sh o u ld  b e  ta k e n  in  to  a c c o u n t in  

th e  d e c is io n  o f  b a i l .154 T h e  7th in te rv ie w e e  re s p o n d e d  th a t  d e c is io n  o n  b a il p re s u p p o s e  th e  

in c o m e  a n d  r ig h ts  o f  th e  su sp ec t, i t  ta k e s  in  to  a c c o u n t th e  p u b lic  in te re s t  a n d  th a t  a tte m p ts  a re

150 Ibid Ashenefech
151 Ibid Desalegn
152 Ibid Mesfin
153 Ibid Biniyam
154 Ibid Tesfaye
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th e re  to  c o m p ro m ise  th e  tru e  in te re s ts  w h ic h  is  d e te rm in e d  b y  ju d g e s . I t  c a n  d e v ia te  fro m  th e  

u n d e rs ta n d in g  o f  th e  p u b l ic .155

T h e  8th in te rv ie w  h a s  re s p o n d e d  th a t  c o u rts  o n ly  a sk  th e  in c o m e  o f  th e  su s p e c t  a n d  th e  a lle g e d  

c r im e  c o m m itte d  o n  b e n c h . A p a r t  f ro m  th is  n o  o th e r  fa c to rs  a re  ta k e n  in  to  a c c o u n t fo r  th e  

d e te rm in a tio n  o f  b a il  a m o u n t w h ic h  is  n o t  in  th e  c o n fo rm ity  w ith  th e  p u b lic  in te re s t  a t  la rg e  a n d  

th e  s u s p e c ts ’ r ig h t. T h e  d e c is io n s  o n  b a il a m o u n t g iv e n  a re  so m e tim e s  v e ry  l o w .156

T h e  9th in te rv ie w e e  h a s  re s p o n d e d  th a t  th e re  p ra c tic e  d iffe rs  re g a rd in g  th e  p u b lic  in te re s t  a n d  

th e  r ig h t  o f  s u s p e c t .157 10th in te rv ie w e e  in d ic a te d  th e  d e c is io n s  o f  c o u r t  o n  b a il a re  n o t f a i r  fo r  

re la tiv e ly  s im ila r  c a se s . F o r  su sp e c ts  su s p e c te d  w ith  m in o r  c rim e  h ig h e r  b a il  a m o u n t w e re  

im p o s e d  a n d  lo w e r  b a il a m o u n t is  a llo w e d  fo r  g ra v e  c r im e s  in  w h ic h  c a se  th e  su sp e c t m a y  

a b s c o n d  w h ic h  in  e ffe c t a ffe c ts  th e  p u b lic  a t la r g e .158

T h e  in fo rm a n ts ’ re s p o n s e  is  th a t  m o s t  o f  th e  b a il d e c is io n s  a re  n o t  c o n s is te n t  a n d  u n ifo rm  

b e c a u s e  th e  w e ig h t  ju d g e s  g iv e  fo r  th e  fa c to rs  fo r  d e te rm in a tio n  o f  b a il a re  d iffe re n t. T h e  

d iffe re n c e  in  b a il a m o u n t re d u c e d  th e  tru s t  th e  p e o p le  h a v e  o n  th e  c o u r t  sy s tem . T h e  sy s te m  

re le a s e s  th e  o n e  w h o  is  m o re  d a n g e ro u s  to  th e  p u b lic  b y  lo w  b a il a m o u n t a n d  it  d e ta in s  in  ja i l  b y  

a llo w in g  h ig h e r  b a il  a m o u n t fo r  th e  o n e  w h o  is  r e la tiv e ly  n o t  d a n g e ro u s  to  th e  so c ie ty .

Whether there is sufficient body of law for fixing bail amount:-

M y  f ir s t  in te rv ie w e e  re s p o n d e d  th a t  i t  is  b e t te r  to  d e v ise  a  d ire c tiv e  w ith in  th e  d isc re tio n a ry  

p o w e r  o f  th e  co u rt. M a n u a l w o u ld  m a k e  th e  d e c is io n s  o f  b a il re la tiv e ly  s im ila r  i f  n o t u n i fo r m .159 

T h e  2 nd in te rv ie w e e  in d ic a te d  th a t  th e re  sh o u ld  b e  d ire c tiv e  th a t  sh o w s  th e  h ig h e s t  a n d  th e  

lo w e s t  d e c is io n  o n  b a il  a m o u n t .160 T h e  3nd in te rv ie w e e  re s p o n d e d  c o u rts  sh o u ld  c le a r ly  

u n d e rs ta n d  th e  fa c to rs  in  d e te rm in a tio n  o f  b a il  a n d  sh o u ld  re a d  d e c is io n  o n  b a il  a m o u n t .161 T h e

155 Ibid Temesgen
156 Ibid Kelemu
157 Ibid Lemlem
158 Ibid Boja
159 Ibid Ashenefech
160 Ibid Desalegn
161 Ibid Lemlem
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4 rd in te rv ie w e e  re s p o n d e d  th a t  i t  is  b e tte r  to  e n a c t  c le a r  d ire c tiv e  l ik e  1/3 o f  h is /  h e r  in c o m e .162 

T h e  5th in te rv ie w e e  in d ic a te d  la w  re v is io n , e n a c tin g  w o rk in g  m a n u a l a n d  tra in in g  ju d g e s  

n e c e s s a ry  to  h a v e  fa ir  b a il  d e c is io n .163 T h e  6 th in te rv ie w e e  u n d e rs c o re d  th a t  a r tic le  63 a n d  6 7  o f  

th e  C P C  sh o u ld  b e  re v is e d  b y  g u id e lin e s  a n d  Ju d g e s  sh o u ld  b e  g iv e n  a d e q u a te  t r a in in g .164 O n  

th is  issu e , m y  7 th in te rv ie w e e  h a s  r e s p o n d e d  th a t  a ll n a tio n a ls  a d d re s s  sh o u ld  b e  re g is te re d  in  

o rd e r  to  g e t  th e  a c c u s e d  i f  h e /sh e  fa ils  to  a tte n d /a p p e a r  b e fo re  th e  c o u r t  u p o n  a d jo u rn m e n ts . T h e  

8th in te rv ie w e e  in d ic a te d  th a t  b a il  d e te rm in a tio n  d ire c tiv e  b y  s tra tify in g  c r im e s  w ith  th e ir  

g ra v ity  so  th a t  ju d g e s  u se  i t  to  a tta in  u n ifo rm ity .165 T h e  9th in te rv ie w e e  u n d e rs c o re d  th a t  c o u rts  

sh o u ld  u n d e rs ta n d  th e  c o n d itio n s  in d ic a te d  u n d e r  a r tic le  6 9 (2 )  o f  th e  C P C  a n d  th e re  sh o u ld  b e  

d ire c tiv e  so  th a t  th e  d e c is io n s  w o u ld  b e  s im ila r  fo r  s im ila r  c a s e s .166 T h e  9th in te rv ie w e e  

in d ic a te d  th a t  th e re  sh o u ld  b e  d ire c tiv e  to  cu rb  th e  p ro b le m  o f  in c o n s is te n c e  in  th e  d e c is io n s  o f  

th e  b a il a m o u n t .167 M y  10th in te rv ie w e e  re s p o n d e d , th a t  th e re  sh a ll b e  s c h e d u le  in  a c c o rd a n c e  

w ith  th e  g ra v ity  o f  th e  c rim e , in c o m e  o f  th e  su s p e c t/a c c u se d /  a n d  th e  l iv e lih o o d  o f  th e  

a c c u s e d /s u s p e c t  a n d  b y  ta k in g  th e  th re e  c o n d itio n s  sh o u ld  b e  e v a lu a te d  c u m u la tiv e ly .168 P a r t  o f  

th e  in fo rm a n ts  h a v e  in d ic a te d  th a t  th e re  sh a ll b e  d ire c tiv e  o n  w h ic h  ju d g e s  re ly  to  d e te rm in e  

b a il a m o u n t w h ile  th e  o th e r  p a r t  say s th e  d ire c tiv e  sh o u ld  b e  d e v ise d  w ith  th e  g ra v ity  o f  th e  

c rim e , in c o m e  o f  th e  a c c u se d , a n d  life  c o n d itio n s  o f  th e  a c cu se d .

5.2. Findings from the Responses of Interviews and the Disposed Cases

T h e  f in d in g s  h a v e  b e e n  p u t  b y  w a y  o f  a n a ly s is  a b o v e  e a c h  se c tio n  b u t  to  p u t i t  in  c o n d e n se d  

fo rm ;

F irs t, th e  c o n d it io n s  o r  fa c to rs  th a t  a re  ta k e n  in  to  a c c o u n t in  d e te rm in in g  th e  a m o u n t o f  b a il a re  

th e  c rim e  c h a rg e d  w ith , i ts  g rav ity , th e  c o u n ts  o f  th e  c h a rg e , th e  c o n tin u e d  a tte n d a n c e  o f  th e  

a c c u se d , re s id e n c e  o f  th e  a c c u se d , th e  in c o m e  o f  th e  su sp e c t/a c c u se d /  a n d  th e  l ife  c o n d itio n s  o f

162 Ibid Mesfin
163 Ibid Biniyam
164 Ibid Tesfaye
165 Ibid Temesgen
166 Ibid Kelemu
167 Ibid Mekete
168 Ibid Boja
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the accused/suspect, the income of the guarantors. However, the interviewee’s response is all 

alike which has resulted in difference in bail amount determination.

Secondly, bail decisions given are not reasonably fair between accused’s in similar scenarios. 

The decisions on the above cases and the results of the interviews show even though 

accused/suspects were in similar (relatively similar) situations, they were not given a relatively 

similar bail decisions. In the cases, as the research showed above, there are disproportionate 

decisions for bail of the accused. Similar issues with similar conditions have shown differences 

in amount of bail /bail bond/ whereas, different situations yield similar bail amount. Some 

judges gave high status for a given factor of bail while other accord lesser weight for the same 

factor and partly, factor/elements to decide bail amount in a given bench is not a parameter for 

the other bench and vice versa.

Most of the decisions do not state the reasons of fixing a given amount of bail which entails 

arbitrary decisions of bail. The only parameter indicated is what is put under article 69 as to the 

guarantor means of guarantying. These are not enough to attain fairness and consistency in the 

decisions of bail. Therefore, the decisions on bail amount in Federal First instance Court are not 

fair and consistent.

Thirdly, even though the Criminal Procedure Code has indicated the conditions that should be 

taken in to account in determining the amount of bail, it has not indicated the exact amount that 

courts should fix for bail for a given issue. The data analysed show there is no law/directive/ 

that sufficiently recognize what amount of bail should be decided in the court of law in 

Ethiopia.
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CHAPTER SIX

6.1 Conclusion and Recommendations

6.1.1 Conclusion

The right to be released on bail has been recognized both under international and Ethiopian 

laws. Different countries have devised their peculiar way to determine /fix/ the amount of 

money for release upon bail. Bail has the purpose of providing the accused freedom from 

incarceration before guilt has been proved and yet, insure his presence and appearance for trial 

and possible sentence. The reasonableness and fairness of the amount of bail must be 

determined by properly striking a balance between the need for presence and freedom from 

unnecessary restraint. The higher bail amount sometimes has an effect of limiting the right of 

bail of an accused/suspect and lower bail amount sometimes have an effect on absconding of 

the suspect from justice. Fixing the bail amount that is reasonably fair is very much important 

for justice.

In Ethiopian Federal First Instance Court, bail decisions are given sometimes arbitrarily as has 

been shown in the aforementioned data analysis. The disparity in the decisions on the amount of 

bail emanates from the misguided individual appreciation of the factors that should have been 

taken in to account for determination of bail. The question of financial ability, none the less, is 

more akin to the proposition that to require larger bail than the prisoner could give would be to 

practically deny bail.

The amount of bail that should be fixed should take in to consideration the means of the 

accused and the other surrounding factors. In doing so, there should be explicit conditions and 

criteria’s together with the weight that may be given to the conditions which are necessary to be 

entertained. The economic capacity, the seriousness of the crime committed and family issues 

and the permanent address has to be taken in to account while allowing bail to the accused.

Judicial discretion is a crucial element of a fair criminal justice system and individualized bail 

assessments present early and essential opportunities to exercise it. If appropriately employed, 

judicial discretion consists of an evaluation of several legal paths in light of all the known
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circumstances of the particular case at hand, and selection of the most fair and equitable 

decisions. Fixing of bail amount requires judges to weigh the defendant’s liberty interest against 

public safety and court integrity concerns, guided by a variety of often statutorily mandated 

factors. Different countries devised their peculiar mechanisms on how to determine the 

quantum of bail. Some have calculator managed systems while others decide the quantum 

taking in to account the surrounding factors for determination of bail.

Courts are charged with the responsibility of balancing the interests of the accused with the 

safety of the community. Yet, without access to information about the accused, the justices of 

the peace are inclined to place more emphasis on protecting society since they are always aware 

of the criminal charge and, by implication, the possible danger to the community. More 

importantly, individuals bail grant should move toward fairness under the law without regard to 

their financial status.

6.1.2 Recommendations

The very purpose of bail shall be to assure the attendance of the accused before the court of law 

when needed. To that end, the conditions/factors/ that has to be taken in fixing the amount of 

bail should be thoroughly indicated in the decisions of the court as has been indicated under 

article 69 of the Criminal Procedure Code of Ethiopia.

In order to reduce the disparity and unfairness in the decision of bail amount in Federal First 

Instance Court of Ethiopia,

1. Ethiopia parliament shall enact pertinent bail law independently and clearly so that 

judiciaries use them in fixing bail amount.

2. Ethiopian shall enact a bail schedule by way of directive that encompasses the discretion of 

Judges. The schedule to be devised shall contain criminal act or provision, the minimum and 

the maximum point of bail amount to get fair decisions. Along with setting the maximum 

and minimum amount of bail for each crime, there shall be clear stipulation when the 

indications of minimum and maximum amount of bail in the schedule are not just or
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appropriate for certain exceptional cases there shall be provisions to deviate from the 

schedule by stating the reason for fixing that way.

3. Finally, Judges and legal professionals have to be given sufficient training on how to 

calculate or decide bail amount on the related proclamations and directives to be devised in 

the future so that they get similar understanding.

This research has attempted to show the fixation of bail amount is unfair and unpredictable in 

most criminal benches in Federal First Instance court. Hence, it is recommended to design bail 

schedule that would solve the problem.

Recommended Bail Amount Schedule

No Punishment level for crimes Amount of bail in 
ETB

1 Crimes punishable by simple imprisonment not exceeding 3 
months

300 -  1000

2 Crimes punishable by simple imprisonment not exceeding 6 
months

600 - 3,000

3 Crimes punishable by simple imprisonment not exceeding 1 year 1,000 - 5,000

4 Crimes punishable by simple imprisonment not exceeding 3 years 2,000 - 12,000

5 Crimes punishable by simple imprisonment not exceeding 5 years 
( concurrent simple imprisonment crimes )

4,000 - 20,000

6 Crimes punishable by rigorous imprisonment from 1-5 years 5,000 - 20,000

7 Crimes punishable by rigorous imprisonment from 5-10 years 10,000 - 40,000

8 Crimes punishable by rigorous imprisonment from 10-15 years 20,000 - 60,000

9 Crimes punishable by rigorous imprisonment from 15-25 years 30,000 -100,000

Whenever crimes punishable by imprisonment and fines or crimes punishable by simple and 

rigorous imprisonment concur, the bail range shall be calculated by taking the average of 

imprisonment or fine as initial point of bail amount. For crimes which are punishable only by 

fine, the maximum amount of fine shall be used as a maximum amount of bail. Whenever 

judges decide the amount of bail using the bail schedule they should take into account not just 

the seriousness of the crime but the accused’s income, permanent residence, family status, 

crime record , temperament or other factors which are deemed appropriate by the court. This 

hypothetical schedule uses limited and recurring crimes but it could serve as a sample for other 

crimes in the criminal code and other proclamations.
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