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ABSTRACT 

Despite recent efforts by some scholars, there is one group of children who remain under­

theorized and under-studied, and that is the unborn ch ild . Most importantly, there is very lim ited 

discussion about whether protection for the life of the unborn child begins at birth, some time 

before or at conception. The situation in Ethiopia is no exception in this regard . Therefore, thi s 

study looks at the extent in which protection for the life of the unborn child is provided under 

internationa l human rig hts law. It also examines the protections avail able for the life of the 

unborn child under Ethiopia ' s law. In principle abortion is a crime under Ethiopjan law . [t is on ly 

based on the exceptionally stipulated grounds of the law that legal abortion can be procured . One 

such exception of the law is pregnancy because of the criminal act of rape and incest To procure 

legal abortion on the basis of this particular ground, the mere statement by the women that she is 

a vict im of rape or incest is adequate. [n practice, many women in Addi s Ababa resort to legal 

abortion by mentioning th is except ion of the law sim ply to do away with unwanted pregnancies 

Thus, thi s research aims at examining and crit ica ll y anal yzing the abuse of aborti on laws by 

man y women 's in Add is Ababa. Hence, the protections available for the life of the unborn chi ld 

and its enfo rcements under the FDRE Constitution and ordinary legislations of the country wi ll 

be analyzed from the practice of legal abortion for rape and incest victims in Addis Ababa. 

Accordingly, the writer argues that both international human rights law and Ethiopian law 

provide some level of protection for the life of the unborn chi ld . There is also a duty on part of 

the government of Ethiopia to enforce such protections avai lab le for the li fe of the unborn child . 

But, the abuse of the law by several womens in Addis Ababa is violating the protections 

guaranteed for the life of the unborn child in Ethiopia . Therefore, the concerned authorities in 

Ethiopia have to take measures that will ensure compliance of the practice of abortion with the 

law and provide better protection for the li fe of the unborn chi ld in Ethiopia. 

Key Words: Ri ght to life ; unborn child ; legal abortion; rape and incest victims; some level of 

protection 
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CHAPTER ONE 

INTRODUCTION AND OVERVIEW OF THE STUDY 

1.1. Introduction I 

Human rights are those rights which should be avai lable to every individual without any 

discrimination of any kind. Recognition of the inherent dignity and of the equal and inalienable 

rights of all members of human family is the foundation of freedom . The most important of all 

the rights avai lable for mankind is the right to Iife 2 This is because almost all rights will not give 

sense without the respect of this 'golden right '. It is inalienable and primordial right which 

inspires and informs all other rights . 

Both domestic and international laws have given due recognition and protection to the right to 

life. Protection for the right to life is found under international and regional human right 

instru ments. Article 3 of the Universal Declaration of Human Rights (hereinafter 'UDHR'), 

Artic le 6 of the International Convention on Civil and Political Rights (here inafter ' ICCPR '), 

Article 2 of the European Convention on Human Rights (hereinafter ' ECHR '), Article 4 of the 

American Convent ion on Human Rights (hereinafter' ACHR ') and Article 4 of the African 

Charter on Human and Peoples ' Rights (hereinafter ' ACHPR ') clearly guaranteed the right to 

life of every ind ividual. 

The 1994 Federal Democratic Republic of Ethiopian (hereinafter 'FORE ') Constitution) clearly 

provides legal protection to the right to life. Article 15 states that "Every person has the right to 

I Thc idea of wriling on Ihe topic .. the ·Right to life ' of the unborn child and the practice of abortion for rape and 
incest victims" first came to thi s writer's mind when he attend a forum organized by Addi s Ababa University Law 
faculty in coopera tion with the Law St udents Union of the faculty. During the Forum, a paper 'is presented both by 
pro life and pro choice schola rs and he came 10 understand the conlroversies involved in the legal protections 
available for the life of the unborn chi ld both at the international and domestic level. Funhennorc. friends this writer 
has from the health profession explained to him the practical problems encountered in procuring lega l abortions and 
the procedures they me lIsing to deliver the service. Ethiopian law on abortion is clearly provides some level of 
protection for the life of the unbom child. But the wri ter found the exceptions provided under Article 551 of the 
Criminal Code and their implementations problematic. Adding to the problem, the writer also comes to understand 
that there is no research that was done on the protections ava ilablc for tJle life of the unborn child in Ethiopia legal 
systelll . Thus. the wri ter was inspired to conduct thi s research. 
: Note that the right to life is an essential right that emanates from tlle protect ion of human dignity and all other 
right s dcri\"c from it : if a person is depri ved of hi s right to life. all other human rights will be meaningless. 
J Thc Consti tution of the Federa l Democratic Republic of Etltiopi a. Proclamation No. 1/95. 
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life " According to this Article the only exception that a person might lose his/her life is 

because of punishments provided for serious criminal offences. The protection of the right to life 

is also found withi n the 2004 Revised Criminal Code ofEthiopia4 

Though lega l protection of the right to life is avail able both at domestic and international level , 

there is no consensus as to the subjects of protection of the right to life both internationall y and 

domestically . The protection of the right to life is estab lished for people as a whole, paJ1icuiar 

group of people and an individual. 5 A very controversial issue is the problem where protection of 

the right to life begins from the moment of conception, from the moment of birth or somewhere 

in between the two. Lega l scholars try to argue on such matters using various reasoning ' s6 The 

issue of whether a fetu s should deserve some so rt of protection under the law is found to be 

another issue of contention . 

Some laws of states and regional instruments seek to protect or otherwise recognize the life of 

the fetus or unborn child . The ACHR states that human beings have rights starting from the 

moment of conception 7 The Unborn Victims of Vio lence Act in USA defines violent assau lt 

committed against pregnant wome n as being a crime committed against two victims: the women 

and the fetus she carries8 Legislative measures somet imes seek to establish the right to life of the 

fetus from the moment of fertilization 9 Such laws regard the fetus as a person whose lega l status 

is on par with persons after birth . 

The issue thus usually in vo lves the competing arguments in favor of the " right" of the fetus to be 

brought into life (i .e. personhood) vis-it-vis the right of the mother to abortion based on her 

' The Criminal Code of the Fedcral Democratic Republic of Ethiopia, Proclamation No. 41412004 . 
:'i B.G. Rmnch;-lJ(lll. lhe Right to Life in Internationa l Law'. AI/or/intis Nijhoff Publishers. 1985, p. 197. 
6 Francis Loeber and Dean R. Dowling. ' the Abortion Debate-the Case for Legal Abortion', Australia 2009. 
Avai lable a1 hllp:l/www.alheistfollndation.org.au/aI1ic lesfabortion-debatc-case-lcgal-abonioll last accessed on 
March 2 1. 20 I I. 

The 1978 American Convention on Human Rights states in Art 4.1. "Every person has the right 10 have hi s life 
respectecl. This right shall be protectecl by law. and in general. from the moment of conccption.", 
, See Colleen Jol icoeur-Wonnacott. ' the Unborn Victims of Violence Act: Friend or Foe to the Unborn?' . 71'0111I1S 

AI. Cooley Law Review, 2000. 
9 III 19S:i. the cighth amendment of thc Constitution of Ireland recognized the right to life of the unborn child. For 
fu rther discussion on Ireland law of abortion. see Caulleen M. Colvin, 'Society for the protection of unbom children 
(I reland) ltd. v. Grogan: Irish abortion law and the free movement of services in the European community '. Sixth 
A IUlUel I Issue on European COlllmunity Law Comment Fordham i11lernational Law Journal. 1992. 
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interests and choice. 10 Some scholars like Rita Joseph and Francis 1. Beckwith argue for the right 

to life o f the fetus sighting the travaux preparatoires and provisions of some international human 

right instruments. I I Other scholars like Philip Alston, Glanvi ll e Williams and Jakob Pichon argue 

against the li fe of the fetus and conclude as if the protection of the right to life begins wit h 

bilth . 12 The above scholars tly to assert thei r own reasoning so as to entitle or deny the protection 

of the right to life to the unborn child respectively . 

R. Joseph argued that the rig ht to life o f a fetu s or unborn child is duly recognized in main 

international human rig ht instruments . She used the Preamble of the 1959 Dec laration of the 

Rights of a Chi ld (hereinafter 'ORC ') and the Preamble of the 1989 Convention on the Rights of 

the Child (hereinafter 'CRC') to argue that the right to life guarantees enshrined under the 

International Bill of Rig hts (UDJ-IR, ICCPR, and ICESCR) is also applicable for the life of the 

child before birth as well . According to R. Joseph, research on the historical context reveals that 

the concept of "the chi ld" as understood at the time of the International Bill of Rights included 

the child before as well as after birth-starting from 1924 unbroken conceptual continu ity can be 

estab li shed on this issue of inclusion." Thus, international law guarantees the right to li fe of the 

unborn child and any liberal abortion law is against the right to life of the unborn child . I. 

On the contrary, I Pichon argues that the international human right law does not make any 

indication that the right to life guarantee extends to the life before birth as wel1. '5 S~holars who 

supported Pichon argument tried to defuse the arguments of the other block, pro-life advocates, 

by say ing that "onl y in the Preamble" that protection before birth is guaranteed under the CRe. 

If the international community aimed at guaranteeing right to life before birth as well, a specific 

provision to that effect have been inserted within the substantive part of the Convention. 

10 Tschai Wada .. Abortion Law in Ethiopia. A Comparative Perspective '. ,\4izGn Law Review, Vol. 2 No.1. January, 
200S. p. I. 
I I See Rita Joseph. 'Human Rights alld Ille Unborn Child ', Martinus NijhoJJ Publishers, 2009, and see also Francis J. 
Beckwith. "Defending Life: a Moral and Legal case Against Abortion', Cambridge Un;versi(v Press. 2007. 
12 See Philip Alston. 'The Unborn Child alld Abortion under the Draft Convcntion on the Rights of the Child '. 
HUlllan Rights Quarterlv, 1990: Jakob Pichon, ' Ooes the Unborn Chi ld have the Right to Life, the Insuffic ient 
Answer of the European C01ll1 of Human Right s in Judgment Vo v-France', and see also Glanvi lle Williams. 'The 
Fetlls and the Right to Life '. Calilbridge loll' Journal. 1994. 
IJ R. Joseph. note II above. p. 3-6. 
" Ibid. 
I" J. Pichon. note 12 Hbove. p. 12. 
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Generall y, there is sti ll an ongoing debate between the two groups of scholars on the issue of the 

right to life of the fetus and criminalizat ion or decriminalization of the act of abortion . 

In the famou s case of Va II. France, I(, the European Court of Human Rights dealt with the 

question of whet her the fetus enjoys the protection of the right to life provided by Article 2 of the 

ECHR. The Court concluded that ' it is neither desirable, nor even possible as matters stand, to 

answer in abstract the question whether the unborn child is a person for purposes of the article of 

the convention' 17 In its desire to avoid making a morally contentious ruling on the scope of the 

fetus right to life, the COUIt adopted a ' neutral stance ' and developed the determination of any 

such right to national authorities, by way of margin of appreciation. So, the right to life of the 

fetus is still a hot agenda in Europe without a consensus among member states. 

If one accepts the premise that human life begins from the moment of conception, the fetu s will 

possess a right to life (including a right to be born), and a state is obliged to protect the fetu s 

against the mother who wishes to terminate her pregnancy. Where as if one recognizes that life 

begins with birth, the fetu s will not have a right to life and a mother will have the freedom to 

terminate her pregnancy as she wishes . Thus, the issue of life of unborn child and the subject of 

protection of the right to life is as such a debatable issue under international human rights law 

and consensus on such agenda is difficult to come with. 

The FORE Const itution has nothing to say about the right to life of the fetu s. Thus, it is not clear 

whether the protection of the right to life under the Ethiopian Constitution protects the life of the 

fetus . The 2004 FORE Revised Criminal Code ls makes criminal act any intervention committed 

aga inst the li fe of unborn chi ld in principle. Exceptionall y, intrusion on the life of the unborn 

chi ld is permitted . 19 The life of the unborn child visib ly has protection under the Criminal Code. 

Ratified international human rights instruments also provide some sort of protection for the 

un born child . The [CCPR under Article 6 (5) grant protection to the life of unborn child, 

indirectly, when it prohibits sentence of death on a pregnant women. 

10 Europerlll COLIrt of Human Ri ghts. Yo v France, judgment of July 2004, 110.53924, not yet pub lished. Ava ilable al : 

hllp//hudoc.echr.coe. int. laSI accessed on November 20, 2010. 
l' Ibid. para. 22 . 
18 Supra nole -I , Anicle 54-1 . 
19 Ibid. Arliclc 551 . 
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The exi stence of protection for the life of the unborn chi ld within the state legislation indicates a 

strict abortion law that crimina li zes abortion in principle. The Black 's Law Dictionary defines 

abortion as "an art ificially induced termination of a pregnancy for the purpose of destroying an 

embryo or fetus ,,20 For the last three or four decades, there has been a hot debate between pro­

life activists and pro-choice activists as to the issue of morali ty and legality of an abortion 

cho ice. Such debate continues in the present world as well. At least, as a matter of law, such 

debate is not an issue here in Ethiopia. As mentioned above, the 2004 Ethiopian Criminal Code 

as a matter of principle criminalizes the practice of abortion. But in exceptional circumstances, 

abortion is permitted. So, the Ethiopian law seems to hold a mid way position of pro-life and 

h 
. 21 pro-c olce arguments. 

Thus, the FDRE Constitution says nothing as to whether the unborn child has t)1e right to li fe or 

not. But, using the provisions of ratified international human right instruments and the wording 

of the Revised Criminal Code, there is an argument for and against the protection of the life of 

the fetus/unborn child. Therefore, the focuses of this study are laws protecting the life of the 

unborn child vis-a-vis the practice of abortion fo r rape and incest victims under Ethiopia laws. 

1.2. Statement of the Problem 

Today, the issue of the ' ri ght to life ' of the unborn child and the practice of abortion have grown 

to be one of the most sensitive issues in the world and, a growing number of commentators and 

organizations recognize that the problems require a genuine response. Whether the protection of 

the right to life of a person enshrined under Article 15 of the FORE Constitution protects the 

unborn child or only a child after bil1h is not clear in the Ethiopian context. However, the fact 

that Ethiopia ' s Criminal Code criminalizes the practice of abortion shows that the life of the 

unborn child do have protections in Ethiopian law. Even the title in the Ethiopian Criminal Code 

which reads 'crimes against life unborn; abortion ' shows that abortion is a crime committed 

against the life of the unborn child . Generally, there is no conclusive agreement on the issue of 

the protection of the life of the unborn child in Ethiopia legal system. 

:.'0 Sec Brya n A. Garner. Black Law Dictionary. 9th edition. " 'est Publish ing Co. 2009. p. 6. 
:.'1 Supra notc -t Art icles 5~ 5 -552 . 
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The most frequentl y used argument against the recognition and protection of the' right to Ii fe' of 

the unborn child in Ethiopia is based on the Civi l Code provision which states that a person 

acquires rights with birth (Article I of the Civil Code) . However, the lega l argument that the 

' recent prevails over the past ' and the ' special prevails over the general ' can be invoked to 

disprove the argument that the clam of ' right to life ' of the unborn chi ld in Ethiopia is not in line 

with Article 1 of the Civil Code. 

Ethiopia ' s Criminal Code allows legal abortion only in exceptional circumstances that are 

en listed in Article 551 of the Code. One of such exception is in case where a woman is pregnant 

because of rape or incest. In this specific instance, the mere statement by the women that she is a 

victim of rape or incest is adequate to prove that her pregnancy is the result of rape or incest.'2 

So, any medical institution can perform an abortion for a certain women if she simply states to 

the physician that her pregnancy is caused by rape or incest. No further information is necessary 

except her statement that she is a victim of rape or incest. The existence of this provision of the 

Criminal Code paves the way for many women to resort to induced abortiol1 by abusing the 

above legal provision. Thus, the life of the unborn child which is protected by the principle of 

Ethiopia ' s abortion law is in grave danger because of the exceptions, specifically abortions 

permitted for rape and incest victims. The practice of abortioll in Addis Ababa shows that the 

principl e is becoming an exception and the exception becomes the principle. 

Therefore, this study attempts to ascertain whether legal abortions flrocured for rape and incest 

victims violates the principle that the act of abortion is punishable except performed on 

permissive grounds. In o rder to address this issue, this research attempts to answer the following 

questions : 

:» What kind of protection is avai lable for the life of the unborn chi ld under international 

human rights law? 

r Is there any international obligation on the part of the government of Ethiopia to provide 

protection for the life of the unborn child? 

,- What kind of protection is there for the life of the unborn child under Ethiopian lega l 

system? 

22 Supra note ~ . Article 552 (2). 
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" How can the truth of a women's statement that she is a victim of rape or incest can be 

ascertai ned? 

;. Does Article 552(2) of a Revised Criminal Code encourage pro-choice abortion law as 

the pract ice shows? 

1.3 . Objectives of the Study 

The main objecti ve of the stud y is to determine the scope of protection accorded to the unborn 

child under Ethiopia law and to examine whether the practice of abortion fo r rape and incest 

victims is really in line with the law. There are relevant and binding international instruments 

that give recogni tion to the rights of the unborn child and provide some protection to these rights . 

Academic commentators and other aut horities have attempted to define the scope of protection 

accorded to the unborn child under national law and international instruments. But, as far as thi s 

writer cou ld ascertain, none of them came up with arguments that have the backup of the' hard 

law ', especially in the context of Ethi opia. So, thi s study is an attempt to search the lega l bases 

for the protection of the life of the unborn child under Ethiopia 's legal system . 

Hence, the aim of thi s study is examining and critically analyzing the protections avail ab le for 

the li fe of the unborn child in Ethiopia and the practice of legal abortion for rape and incest 

victims. In particu lar it seeks 

r To examine and discuss the controversies invo lved in the protections avai lable for the life 

of the unborn child under internat ional human rig ht inst rument s; 

r To in vestigate the leve l of protection provided for the life of unborn child in Ethiopia and 

the extent to which such a protection is in line with what international law dictates; 

r To criti ca ll y in vestigate the practice of abortion for rape and incest victim s in Addis 

Ababa and eva luate the legal implicati ons of the practices; and 

r To recommend some measures that should be taken by the government, duty bearers as 

we ll as o ther human rights activists to ensure the better enforcement of laws that provide 

protection for the Ii fe of the unborn child . 
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1.4. Research Methodology 

[n order to achieve its objectives, this study places emphasis on an analysis of the relevant 

avai lable literature on the subject and relies on primary/practical source of research . [n relation to 

literature, it specifi call y relies on examining international human rights instruments, books, 

research studies, journals and academic al1icles, and domestic laws that have some relevance to 

the study . [n addition, various internet sites will be consu lted for relevant data and information . 

As far as the practical source is concerned, this study uses interview conduct~d with nurses to 

examine the practice of abortion in Addis Ababa. The approaches that have been followed in 

conducting the interview with the participants are semi-structured and non-directional in order to 

allow the writer to further investigate by introducing additional questions not anticipated at the 

start of the interview and to explore subjective interpretations participants attach to the issues 

1.5. Significance of the Study 

The study will have both legal and social significance. Its legal significance relates to its role in 

clarifying the controversies involving the available protections for the life of the unborn chi ld in 

Eth io pia and in showing the problems associated with the practice of abortion tor rape and incest 

victims. The Revised Criminal Code clearly provides protection for the rights of the unborn 

child . That is the reason why abortion is a crime in principle under Ethiopia law. It is on ly in 

exceptional circumstances that the Criminal Code allows the practice of abortion. In its findings , 

the research will estab lish the extent of the rights of unborn chi ldren under Ethiopia law. The 

research will also show the practical problems encountered when the exception to abol1ion 

restriction are implemented. 

The social significance, on the other hand , is related to its contribution in the promotion of the 

rights of the unborn child and the resulting benefit that the right holders will get. It will provide 

individuals and civil society organizations with necessary knowledge about the li fe of the unborn 

child and enables them to properly implement the laws dealing with unborn children and to lodge 

complaints in cases where there is a vio lation of these rights. 

In sum, thi s research will have the following signifi cance : 
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, It is hoped that thi s research will serve as an interpretative gu ide for the judiciary and any 

concerned person or inst itution and as an advocacy tool for civil society organizations as 

to the protections g iven fo r the life of the unborn child in Eth iopia . 

.,. It will create awareness to the publi c about the practice of unregulated lega l abortion for 

rape and incest victims and its impact on the principle of aboltion law in Ethiop ia. 

, It will be used by the legislature and the executive branch of the government as reference 

material in the making or remaking policies of dealing with the unborn child. That is, it 

will awaken these two organs to give due consideration for the enforcement of 

protections provided for the unborn child in the Criminal Code as well as ratified 

international agreements. 

, It will provoke more research on the subject matter and will be used as research material 

for future researchers and as secondary source for students. 

1.6. Scope and Limitation of the Study 

The study covers the protection avai lab le for the unborn child in the FDRE Constitution, Revised 

Criminal Code, Civil Code and international agreements ratified by Ethiopia . Thus, reference to 

wider debate and jurisprudence in respect of the life of the unborn child is limited to the extent 

that they clarify and conso lidate the status of the unborn child in these normative fram eworks 

under the Ethiopian legal system. It also covers the practice of legal abortion for rape and incest 

victims in Addi s Ababa. The study does not deal with the practice of legal abortion made for 

permiss ive grounds other than rape and incest. The role of the judiciary in giving effect to laws 

protecting the life of the unborn child is not di scussed in this study23 This research does not 

di scuss pol icy frameworks of the Government of Ethiopia on the issue of abortion . Moreover, the 

stud y does not intend to recommend the best abortio n laws that will suit Ethiopia 's situation. It is 

limited to discussing the current abortion laws of Ethiopia and the practical prob lems 

encountered in givi ng effect to the provisions . 

23 T ile wri ter excludes disclIssing the role of the judiciary in promoting the rights of the unborn child under th is 
study. Thi s is bec .. lllse of lack of assistance from the judiciary in providing the information and cases necessary for 
the slUdy. In formal discussion with the officers in the registrar of the cou rts indic<l les that their supervisors forbid 
any cases re lated 10 abortiOIllo be ImIde public. even for educational purpose. 
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The first and undeni ab le limitation of the study is the title of the study itself. The tit le "The 

" Ri ght to Life" of the Un born Child and the Practi ce of Abortion for Rape and ,Incest Victims in 

Addis Ababa" might create the unintended impress ion on the reader that the writer concluded as 

if the unborn child has the right to life under Ethiopian legal system from the start . But , as 

di scussed in thi s study, thi s is not the right message the writer wants to communicate to the 

reader. The writer opted for this title because of difficu lty to find another title that expresses the 

issues discussed in thi s study better. 

The other constrai nt that encountered thi s stud y is lack of relevant materi als on the subject matter 

under the Eth iop ian lega l system. However, the research made an attempt to remedy this problem 

to a lesser extent by resOiling to material s written in other legal systems. Besides, the absence of 

internet access for conduct ing the research is also another limitation of the study. The lack of 

cooperat ion among the government hospita ls as we ll as private medical institutions to conduct 

interv iew, which is very deci sive for viewing the practice, has been a big challenge. The sho rt 

ti me table provided to conduct thi s research is also another hindrance. Last but not least , 

financial limitation has been a chall enge in conducting this research . 

1. 7. Organization of the Study 

The study is organized in five chapters . Accord ingly, the fir st chapter pro vides general 

introduction and overview of the study, which includes int roduction, statement of the problem, 

objecti ve of the study, research methodology, sign ifi cance of the stud y, scope and lim itation of 

the study and organization of the study. 

The second c hapter is devoted to discuss the concepts and controvers ies involved in the ' right to 

life ,24 of the unborn child and the issue of aborti on. To address this issue, discussion of 

international standard s on the right to life by specifica ll y analyzing the right to life provisions of 

some internatio nal and regional human right instruments is provided . The life of the unborn child 

and their status under internat ional law and the abortio n debates that exists among scholars is 

also examined here . The issue of reproducti ve rig hts and its connection with abortion debate is 

also discussed within thi s chapter. 

24 Note that whenever the writer uses the phrase 'right to life of tile unborn child' under this study it does not mean 
the writer concluded as if the unborn child has the right to life protection. 
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The protection of the life of the unborn chi ld in Ethiopia is examined under the third chapter. 

Thus, the normati ve framework for the rights of the unborn child in the Ethiopian legal system, 

the lega l status and level of protection given for the life of the unborn child in Ethiopia are 

scrutinized in thi s chapter. Ethiopia ' s abortion law before and after 2004 are also discussed under 

this chapter. The exceptionally permitted ground of legal abortion, especially "bortion procured 

for rape and incest victims, is also discussed in thi s chapter. 

The fo urth chapter is exclusively devoted to discuss the practice of legal abortion for victims of 

rape and incest within the selected governmental and private medical institutions. Accord ingly, 

the formal and procedura l requirements to procure lega l abortion for rape and incest victims are 

discussed under this chapter. The place where abortion is being performed and the practice of 

legal abortion for rape and incest victims vis-a-vis the principle of Ethiopia's abortion law will 

be analyzed under this chapter. The compatibility of the practice with the principle of abortion 

law of Ethiopia is also discussed in this chapter. 

The last chapter includes general conclusions and some recommendations that make possible the 

better enforcement of protections provided for the life of the unborn child in Ethiopia and create 

regulated and manageable practice of legal abortion for rape and incest victims in Ethiopia . 

11 



CHAPTER TWO 

CONCEPTS AND CONTROVERSIES INVOLVING THE 

"RIGHT TO LIFE" OF THE UNBORN CHILD AND THE ISSUE OF ABORTION 

2.1. Introduction 

T hough the recognition of the sanctity of human life is not debatab le, the issue of the life of the 

unborn chi ld remains the cause of fi rm debate among scholars fro m time in memorial. There is a 

limited di scussion about whether or not the unborn are in fact children and w,hether childhood 

begin s at birth, some time before, or even so me afterwards25 As the issue of the life of the 

unbo rn child touches upon the sensit ive ideals of the society, consensus on the matter is hard to 

reach . The extent of protect ion of the life of the unborn child and the framing of such protection 

has a direct effect on the issue of abortion and reproductive ri ghts of women. Whether the 

unborn ch il d is the subject of protecti on of the right to li fe provisions of international hu ma n 

right law is also a contested topic under international law. The above and related issues will be 

discussed in this chapter of the study. 

To logically address the issue at hand, the chapter is divided into five major sections. 

Accord ingly, the fi rst section tries to introduce the issue and indicate the content s of the chapter. 

The second section addresses the discuss ion of international standards on the right to li fe by 

specifi call y analyzing the right to life provisions of some of the international and regional hu man 

rig hts instruments. The li fe o f the un born child and it s status under international law will be 

discussed in the thi rd section. Di scuss ions made on the issue of the life of the unborn child in the 

draft ing stages of some of the internat ional human rig hts instruments will be presented in thi s 

part of the chapter. The issue of reproductive rights and its connection with abortion debates will 

be also highlighted in thi s section o f the chapter. The fourth section w ill be devoted in discussing 

the aborti on debates that existed among scho lars and the types of state aboI1ion laws . Finall y, the 

chapter ends wit h a conclusion. 

2.2 . Internationa l Standards on the Right to Life 

25 Marc Comock ,Uld Healher Montgomery. ' Cltildren ' s Righls In and Qui of Ihe Womb' , Jl1IernOlional Jo urnal oj 
Children's Righls, 20 II , p. 4. 
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The origin of the right to life in its modern meaning started at the end of the I i h and the 

beginning of the 18'h century26 At that time the human right concept was established, based on 

the law of nature, which stated that man has certain inalienable rights, among others, the right to 

life It is the Second World War which gave rise to detailed regulations of human rights by way 

of international instruments. At the very beginning the United Nations (UN) Charter and the 

UDHR, and latter the ICCPR as well as the ICESCR provide protection for the right to life of 

every person. All these international instruments give manifold possibilities for the 

implementation of efficient system for the protection of the right to life. Currently, the right to 

li fe is often said to be the most basic and fundamental primordial right which inspires and 

informs al l other rights27 

The international legal situation in the sphere of human rights is very complex and sometimes 

even ambiguous. It is an undeniable fact that the right to li fe is not free from such complexities 

and ambigu ities. The nature of the UN as a political organization has a very important 

significance in avoiding or in minimizing the complexities and ambiguities surrounding the right 

to life Currently, there are a number of international and regional human right in struments which 

give manifold possibilities for the implementation of efficient systems for the protection of the 

right to life However, up to now, a serious gap has existed among. the theoretical foundations, 

legal provisions as well as political proclamations As H. G. Espiell has pointed out clearly "the 

reality of the world is a situation in which basic human rights are denied or ignored with 

tremendous intensity and frequency,, 28 

Basic international standards on the right to life are contained in Article 3 of the UDHR, Article 

6 of the ICCPR, Article 2 of the ECHR, Article 4 of the ACHR, and Article 4 of the ACHPR. A 

detailed examination of these provisions shows that the statement of the right is framed in the 

UDHR, the ICCPR and the ECHR in terms of 'right to life' The ACHR refers to the ' right to 

respect for life ' whi le the ACHPR refers to 'respect for life ' 

~ -- B.G. Ramcharan. note) above. p. 182. 
,- Ibid . p. 2. . 
~~ See B. G. Ralllcharan. 'HUlllilll Ri ght s: Thirty Years after the Universal Declaration', (The Hague-Baston-London 
1079). p. ~ 7. as cited in Rmnclumlll (nolc 5 above). 
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These uni versal and regional standards of protection of the right to life contain the fundamental 

principle : "This right shall be protected by law,,29, or "Every human being shall be entitled to 

respect for his life,, 30 This principle is reinforced by the next one "No one shall be arbitrarily 

deprived of his life" (the ICCPR and the ACHR), or "of this right" (the ACHPR), " No one shall 

be deprived of his life intentionally" (the ECHR). This principle reinforces the principle that 

international provisions protect life, not the right to life (excluding the ACHPR) 3 1 Thus, those 

scholars that hold the opinion that the protection of the right to life begin with birth should take 

cognizant of such fact. These two principles denominate the maximum standard of the protection 

of the right to life by law. According to B. G. Ramcharan, the best protection of this right by law 

occurs as long as the law does not create the legal deprivation of human life in the form of 

punishment, or to protect other interests and effectively prevents arbitrary deprivation oflife
32 

The ICCPR and the ACHR deal with the issue of death penalty and also provide for amnesties, 

commutations or pardons from sentences involving the death penalty" Article 4 of the ICCPR 

makes the right to life a non-derogable one together with other six rights. The Second Optional 

Protocol to the ICCPR which is adopted in 1989 urges states to take all necessary measures to 

abolish the death penalty and stipulates that no reservation is allowed except for the application 

of the death penalty for most serious crimes of military nature committed during war times. It is 

generally considered that, based on international practice, the provisions of national constitutions 

and various international instruments, the ' right to life ' is a norm of international customary law 

or a general principle of international law which transcends particular statements of the right in 

specifi c international instruments or national legislation.34 

In dealing with standards of the right to life, as part of general international law, therefore, one is 

not necessarily limited by the provisions of particular international conventions or declarations, 

but must have recourse to the totality of the evidence and the practice available within the 

international community as well 35 

" See Artic le 6 of Ihe ICCPR. Aniele 4 of Ihe ACHR. and Aniele 2 of Ihe ECHR. 
'0 See Arti cle 4 of Ihe ACPHR. 
31 B. G. Rmllcharan. note 5 above_ p. 204. 
" Ibid . 
. lJ See Anicie 6 (4) orlhe ICCPR and Arliele 4 (6) orlhe ACHR. 
3·\ B. G. Ramcharan. note 5 above, p. 3. 
" Ibid. 
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2.3. The Life of the Unborn Child under International Law 

2.3.1. General 

The decisive criterion in di stingui shing the kind of subjects protected by the rig ht to life is the 

goal of protection in a particular situation 36 The protection of the right to life is established for : 

people as whole, particular groups of people, and an individual37 A very controversial question 

as to the protection of an individual is the problem of when the ri ght to life begins from moment 

of conception, from moment of birth, or somewhere in between. The question of whether the 

unborn chi ld is protected by the right to life guarantee is not something which does have an 

international consensus38 There has been very less work around the issue of when childhood 

begins and much greater reluctance to examine the question in terms of the CRC 39 The rights of 

the unborn child were discussed in the drafting stages of the UDHR ( 1948) as well as in the 

drafting stages of the CRe. The matter is also referred to in the ICCPR (1 966). 

In the decade following the UDHR, the General Assembly (hereinafter 'GA') of the UN 

examined the protection of the rights of the child promised in the UDHR and drew up a list of 

ten agreed principles which they then proclaimed in the 1959 Declaration of the Ri ghts of the 

Child (hereinafter 'DRC ' ). These principles formed the preliminary outline of fundamental 

human rights to be codified eventuall y in the CRC (1989). In the preamble to Jhe DRC (1959), 

there is a well-known and often cited paragraph of significance to the unborn chi ld 

Whereas the child, by reason of his physical and mental immaturity, needs special 

safeguards and care, including appropriate legal protection, before as well as afier 

birth(para of the DRC) 

R. Joseph argued that " the inclusion of this phrase actually reflects the determination of the 

internationa l community in 1959 not to rel y on a silent assumption of the rights of the unborn 

30 Ibid. p. I 97 . 
J7 Ibid . 
38 NOle that the legal status of the unborn child is a very controversial issue in many countries of the world. For 
inslal1cc for di scussion on the legal status or tile unborn child 's rights in Unjted Kingdom (UK), see M . Cornock and 
H. Montgomery. note 25 above. p. 4-10. AJld also for disclission on legal status of the unborn child under US law. 
see Jeffre) A Parness. ·tlle Legal Status of the Unborn after Webster'. Dickinson Lall' /levieII'. 1990. p. 3-8 . 
39 Supra nole 25. p. 10. 
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child but to actuall y give explicit emphas is to those rights.,,4o She further noted that "though the 

1959 DRC may not be lega ll y binding in itself, neverthel ess its legal force lies in the formal and 

irrefutable evidence it provides that as at 20lh November 1959 the whole international 

community understood and agreed that the UDHR (l egally binding today as customary law) had 

for that first decade of its jurisdiction already recogni zed the lega l status of the child before birth 

and hi s entitl ement to human rights protection,,41 Thus, uni versal recognition of the chi ld before 

birth as a juridica l personality entitled to legal protection had been established and accepted in 

the very foundation instrument of modern international human right s law 42 

However, other scholars like Abby F. Janoff and P . Al ston do not agree with the above 

conclusion ofR. Joseph43 These scho lars argue that a treaty's preamble is not binding law for the 

states parties. P Alston further stated that, a Convention' s "preamble 'does not possess any 

obl igatory force' of it s own ,, 44 The preambular text on ly provides context as a basis of 

Convention interpretat ion. Therefore, neither the definition of "chi ld" impli cit in preambular 

paragraph 9 of CRC nor the text's ca ll for legal protection before birth cou ld be relied upon by 

itself to assert the right to life of a fetus 45 

The CRC, adopted by the GA of the UN on November 20, 1989, reiterates the positions taken by 

the UDHR, on the "equal and inalienable rights of all members of the human famil y" as the 

"foundation of freedom, justice and peace in the world", and that the "United Nations has 

proclaimed that childhood is ent itled to special care and assistance ,, 46 In particular the CRC 

asserts "States Parties recogni ze that every child has the inherent right to Iife,, 47 and that "States 

Parties shall ensure to the maximum extent possible the survival and development of the child ,, 48 

Regarding the unborn child, the CRC stated in its Preamble that: 

-10 R. Joseph. note II above. p. I. 
·11 Ibid. p. 3 . 
. \C Ibid. 

·13 Sec Abby F. Janoff. 'Righl s oflhe Pregnant Child vs. Rights of the Unborn under the Convention on the Right s of 
the Child ' . ]] B. U lm'l L.J. 163.2004 and P. Alston, note 12 above. 
·1·1 Supra note 12 above. p. 12. 
" Supra note 43. p. 4. 
·16 See 9'h Preamble of the CRe. 
4' See Article 6 ( I) of the CRC . 
. " Sec Article 6 (2) of the CRe. 
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bearing in mind that, "as indicated in the Declaration of the Rights of the Child, 'the 

child, by reason of his physical and mental immaturily, needs special safeguards and 

care, including appropriate legal protection, before as well as after birth"'. 49 

However, with regard to lega l protection for chi ldren before birth, abortion advocates ha ve tried 

to defuse the powerful truth to be read in the Preamble to the CRC and ORC by claiming it is 

"only in the preamble" or that the ORC is "only a Oeclaration,,50 To mention one it is argued 

that 

No operative provisions of the CRe, however, refer to the rights of unborn children. 

Preambular paragraphs do not entail legally binding obligations on State Parties. 

Therefore, there are no binding legal obligations for a State Party to the CRC to protect 

unborn childrel1. 51 

Nevertheless, this argument is in direct contradiction to Article 31 , General ru le of interpretation 

of the Vienna Convention on the Law of Treaties (hereinafter ' VCL T') (1969) 

I. A treaty shall be interpreted in goodfaith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and plllpose. 

2. The COJ1lext for the pU/pose of the intelpretation of a treaty shall comprise, in addition to 

the text . its preamble .. 52 

As far as the preamble-based objection is concerned, the fi rst and most obvious rebuttal that 

needs to be made is that what is stated in a preamble is by way of foundation and motivation for 

the substantive content of the relevant document 53 As R. Joseph rightly stated, "the CRC and 

such documents derive their compulsive force precisely from what is stated in the preamble, as a 

building rests on its foundations or as a mathematical theory rests on its underlying set of 

axioms,,54 The operative provisions within the CRC (i .e., in the text) shall be interpreted in good 

-w Supra note ..J.6. 
50See Joyce Arthur. -Personhood: Is a Fetlls a Human Being', 2001. Avai l<lble at 
illtp://www.abortionacccss.info/ fetlisperson.htmiast visited on January 20. 20 I I 
51 Advisory opinion solicited by Australian Senator Gary Humpillics on eRe. December 8. 2004. 
" See A rticle 31 of the Vel T. 
53 This docs not lIlean all the provisions of Vel T already get the status of in ternational customal)' law. But they do 
hcl\'c an interpreta tive value whenever the wording of the law is nOI clear. . 
S_I R. Joseph. note II above. p. 3. 
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fai th in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context (i.e., in the context of its Preamble in addition to the text). 

Clearly, the operati ve provisions must be read consistently with the perambular paragrap hs, 

whic h set out the themes and rati onale of the ConventionS5 Furthermore, they must be read 

consistently with the International Bill of Right s56 The inescapable conclusion here is that the 

child before as well as after bi rth is to be protected by the CRC, if that Convention is interpreted 

in good faith [without discriminati on against the child before bicth] in accordance with the 

ordinary meaning to be give n to the terms of the treaty in their context [both text and preamble] 

and in the light of its object and purpose [recognition of the inherent dignity and o f the equal and 

inali enab le ri ght s of all members o f the human famil y, and that human rights should be protected 

by the rule ofl aw]s7 

In relati on to the objecti on based on the status of the Declarati on, pro-abortion advocates have 

di scounted the DRC as on ly a Declarati on, carrying some moral weight but not legall y binding. 

Thi s cannot be said , however, of the UDHR, whi ch even pro-abOItion ad vocates such as the New 

York-based Center for Reproducti ve Rights describe as the foundation document of modern 

internati onal hu man rights law58 No r can it be said of the lCCPR or the ICESCR, which are the 

codifi cati on in law of the UDHR. These Covenants are legally binding and both contain formal 

recognition on their very fi rst pages that they are to be " in accordance with the Universal 

Declaration of Human Rig hts". The term "declarati on" has been official ly defi ned by the U. N. 

Secretariat as "a formal and so lemn instrument, su itab le for rare occasions when principles of 

grea t and lasting sig nificance are being enunciated", and although not legall y binding, a 

decla rati on " may by custom become recogni zed as lay ing down rules bind i ~g upon States,,59 

The 1959 DRC reaffi rms a recognitio n of the ri ghts of the child before birth which was already 

agreed in the 1948 UDHR now it se lf having become, over time, both legall y bind ing and an 

accepted palt of customary law60 

" Ibid. 
,. The IllIernmional Bi ll of Riglus comprises Ihe UD HR. Ihe ICCPR and Ihe ICESC R. 
,- R. Joseph . nole I I above. p. 6. 
" Sec. fo r e.,ample. Celller fo r Reproduclive Righls. -- Bringing Righls 10 Bem: An Analysis of Ihe Work of U.N. 
trea ty Monitori ng Bodies 0 11 Reproductive and Sexual Rights". 2002. Table of Abbreviat ions and Glossary_ p. 9. 
" See U.N . Doc. E/CNAfL.6 10. 1962, as ciled in R. Joseph (nole I I above). 
60 R. Joseph. note I I tlbovc. p . .t . 
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In support of the recognition of the unborn chi ld in the UDHR, it may be argued that the general 
term ' the chi ld ' was understood to include the chi ld before as well as after birth, which such an 
understanding was in accordance with common usage at the time 61 Historically, there had been a 
long common law tradition of protecting the chi ld before birth from abortion. Historically also, 
the medical profession forma ll y took the Hippocratic Oath, and continued through the 1940s to 
take this oath at graduation and profession 6 2 The Hippocratic Oath recognized that mother and 
unborn child as patients were owed a duty of care that precluded the deliberate harm to either 
patient : 

... and to the law oj medicine the regimen I adopt shall be jor the benefit of my patients 
according 10 my judgment, and not jor their hurt or jor any wrong I will deny deadly 
drug to any though it be asked oj me. Nor will I counsel such, and especially I Ivill not 
aid a woman to procure abortion ... 63 

This same condemnation of abortion was reaffirmed in June 1947 when the Counci l of the 
British Medical Association submitted a statement to the World Medical Association 

Although there have been many changes in Medicine, the spirit oj the Hippocratic Oath 
cannOI change and can be reaffirmed by the profession. It enjuins: ... The motive of 
service jor the good oj patients. The duty oj curing.. the greatest crime being co­
operalion in the destruction oj life by murder, suicide and abortion6 4 

Furtherm ore the International Code oj Medical Ethics (I949) adopted by the World Medical 
Association stipulated : 

A doctor must always bear in mind the importance oj preserving human life from the time 
oj conception until death 

This principle was reaffirmed without change at the 1968 World Medical Association Genera l 
Assembly. Here is concrete evidence that from the time of the UDHR till at least two years after 

61 Ibid . p. 8. 
6' Ibid. p. 7. 
6-' lbid . 
{'.I Statement by the Council of the Briti sh Medica l Association to the World Medical Associat ion. June 1947 . re­isslied by tile Medical Education Trust. and reproduced. Ava ilable at: .1.u.U?jby}~:~~~: QQ.n9.!}.Qf.I'!~ ... Q.m,n~!~~.D.~J.&W~~fJ.1!.i.ll last vis ited Oil March 12.20 1 L 
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the Covenants of 1966, the international medical community understood very clearly that there is 

a duty to preserve human life from the time of conception6
; Doctoi-s recognized a duty of care 

towards the chi ld before birth, and that duty pertained from the time of conception. Dr. Paul 

Cibrie, chairman of the committee appointed to prepare the International Code of Medical 

Ethics, affirmed that "abortionists" were implicitly condemned in the Declaration of Geneva
6 6 

Though the above documents are not binding by themselves, they do have an interpretative value 

and provide a context through which the right to life provisions of international human rights 

instruments sha ll be interpreted. 

During the very first session of the Drafting Committee of the Commission oh Human Rights, 

the concept of human rights protection for "any person, from the moment of conception" was 

recognized . The term "from the moment of conception" was used in this original text for Article 

I of the Draft International Covenant on Human Rights 

It shall be unlawfiil to deprive any person, from the moment of conception, of his life or 

bodily integrity, save in the execution of the sentence of d court following on his 

conviction ofa crime for which this penalty is provided by law. 67 

This text became the basis of Article 6 of the Draft [CCPR when subsequently it was decided 

that two Covenants would need to be drafted-the [CCPR and the [CESCR. During the drafting 

of the ICCPR, an amendment to article 6, submitted by Belgium, Brazil, EI Salvador, Mexico 

and Morocc068 led to a discussion as to whether the right to life should be protected by law 

"from the moment of conception". "Those supporting the amendment maintained that it was only 

logical to guarantee the right to life from the moment life began. ,, 69 The 'amendment was 

rejected 70 It was pointed out that the legiSlation of many countries accorded protection to the 

unborn child. On the other hand, the amendment was opposed on the grounds that it was 

impossible for the State to determine the moment of conception and hence, to undertake to 

protect life from that moment. Moreover, the proposed clause would involve the question of the 

6; R. Joseph. nole t I above. p. 20. 
66 Tholllas W. and Horan. Den is 1.. Abortion and Socia/Justice '. New York. Sheed and Ward. 1972. p. 3 17. R. 
Joseph. nole I I above. 
6

7 Marc J. BOSSlI)1 . 'Guide to the fravaux preparafoires of the International Covenant on Civil (md Political Ri ghts'. 
Alnrl/nlls NUho!! Publishers, t 987. p. 11 3. 
'" tbid. p. 132. 
69 Ib id. 
'0 Ibid. 30 VOles agai nsl Ihe amendment. 20 for and 17 abSleniions: see UN Doc. § 119 N376 4. 
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rights and duties of the medical profession. Legislation on the subject was based on different 

pr inciples in different countries and it was, therefore, inappropriate to include such a provision in 

an international instrument 7 1 Therefore, the toleration of abortion played no part in the rejection 

of the amendment. 

During the 5th Session (1949) , 6th Session (1950), and 8th Session (1952) of the UN Commission 

on Human Rights, the lravallx pn!paratoires for the lCCPR refer specificall y to the intention to 

save the life of the unborn chi ld in recognition of the human rights principle that protection 

should be extended to all unborn children72 The provisions of paragraph 4(5) of the draft article 

aimed at the protection of the life of the unborn child whose mother was sentenced to death; that 

protection shou ld be extended to all unborn children73 Again in the 12'h Session (1957) of the 

Third Committee, the right to life of "an innocent unborn child" is recognized : 

The principal reason for providing in paragraph 4 (now Article 6(5)} of the original text 

thaI the death sentence should nOI be carried out on pregnant women was to save the life 

of an innocent unborn child'. 74 

[t is important to understand here that thi s intention was not just a fleet ing one-off expression of 

concern for the right to life of the unborn child . According to R·. Joseph, it was in fact the 

cu lm inat ion of a long constant and consistent concern and commitment to protecting the unborn 

child, a concern arising out of the Nuremberg judgments, finding expression in all the Geneva 

Conventions and impacting on the very earliest drafting sessions of the ICCPR, specifically in 

the Draft Committee 's [ st Session (1947)75 Moreover, the ICCPR, Article 6(5) asserts 

Sentence of death shall not be imposed for crimes commilled by persons below eighteen 

years of age and shall no/ be carried out on pregnant women. 

Joining together in the one sentence of concern to protect the right to life or "persons below 

eighteen years of age" with the protection of "pregnant women" signifies that the child before 

"I Sec note 67 above. 
-, R. Joseph. nOlc 1 1 above. p. 26 . 
-3 M. BOSSlI)'1. n01C 67 above. p. 12 1. 
-, See UN Doc. A/C.3/S R.8 19. para . 17 and 33. 
"5 Supra note 65. 
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birth is entitled to the rights of " persons below eighteen years of age,,76 It signifi es that a 

pregnant woma n does indeed carry wit hin her wo mb another human being, a n~w member of the 

human fa mil y who is entitled, by reason of the child ' s physical and mental im maturity (an 

immaturity that distingui shes every person below eighteen years of age) to special protection 

from the death sentence. Articles prohibiting execution of pregnant women acknowledge that the 

child , from the State ' s fi rst knowledge of that child 's existence, is to be protected. R. Joseph 

argued that , thi s art icle focuses powerfully on the child and in it every child is recognized to have 

a rig ht to li fe Every child, i.e. every chi ld before birth, every child after birth, every person 

be low the age of 18 years, has a right to State protection from capital punishment : "sentence of 

death .. shall not be carried out on pregnant women"n 

When state delegates were debating the unborn child aspect of the Preambl e of the CRC, some 

delegations supported it precisely because it offered protection to the unborn child 78 Other 

delegations opposed "what in their view amounted to re-opening the debate on thi s controversial 

matter [abortion] which , as they indicated, had been extensively di scussed at earlier sess ions of 

the Working Group with no consensus achieved 79 [t was also pointed out by some delegations 

that an unborn chi ld is not literall y a person whose rig hts cou ld already be protected, and that the 

main thrust of the Convention was deemed to promulgate the rig hts and freedoms of every 

human being after hi s birth and to the age of 18 years. ,, 80 As a consequence of the debate they 

amended the Preamb le such that the text woul d no longer say "Recogni zing that ", but 

"Bearing in mind that the child, by reason of hi s physica l and mental immaturity, needs spec ial 

safeguards and care, including appropriate legal protection, before as well as after birth". Further, 

the following statement was, by agreement, placed in the travaux preparatoires: "In adopting this 

preambular paragraph, the Working Group does not intend to prejudice the interpretation o f 

Article I or any other provision of the Convention by States Parties"SI 

" 

, R. Joseph . nole II above. p. 26. 
" Ibid . 
" See For e,ample. Malta. Senegal. Ecuador. and Ihe Hol y See. 
~9 Sec For exmnpJe. Austra lia and United Kingdom. . 
8u Sharon Delrick. 'The United Nations Convention on the Rights or the Cltild. A Guide 10 the "Teavau, 
Preparatoires'''. 1992. as ci led in R. Joseph (note II above). p. 109. 
" Ib id. p. 11 0. 
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In his account of the abol1ion debate, in the context of the CRC, P Alston claims that the 

acceptance of a preambular paragraph recognizing that "the child ... needs special safeguard s 

and care, including appropriate legal protection, before as well as after birth" cannot be 

interpreted as an indirect reversal of that explicit rejection [of proposals to recognize the right to 

life of the unborn] . To do so would be to attribute to the Preamble an importanc.e considerably in 

excess of that which may reasonably be accorded to such broad policy pronouncements82 P 

Alston believes that the CRC leaves the matter of abortion as an open question such that those 

States that wish to prohibit abortion and those that wish to approve it are on an equal footing . He 

believes that existing international human rights law does not provide for the status of the unborn 

child, and that the CRC is in conformity with that position . But P Alston overlooks the fact that 

a reference in the Preamble is part of the treaty itself, whereas the travallx pniparatoires is a 

supplementary means of interpretation to be used in limited circumstances83 

J. Arthur argued aga inst what P Alston concluded by stating that "the fact is that with a minor 

change in words ("Recognizing that" was changed to "Bearing in mind that") these contentious 

words were included in the Preambl e of the CRC. That clearly means the abortion issue was left 

on the table as both those who opposed its inclusion and those who favored its inclusion have 

testified. In order to gain the maximum number of ratifications, such a contentious issue was 

always likely to be deliberately obscured in the drafting process84 In any ca~e, si nce the CRC 

has to be interpreted in the light of and consistently with the UDHR and the ICCPR then the 

question of the rights of the unborn child have to be resolved against a broader landscape than 

the CRC seen in iso lation."R5 Till now, the CRC Committee does not give interpretation on the 

issue of whether the unborn child can be a subj ect of the protection of right to life. 

On inclusion of the unborn child in human rights protection, it is only prudent to assume that the 

ECHR was in complete agreement with the UDHR- in fact, the detailed hi story of the 

negotiations actuall y records that there was no discuss ion whatsoever about excluding the child 

" - P A tslOn. nole 12 above. pp. 156 and 177 . 
8.1 See Aniele 2( I ) (a). 3 1(2) and 32 or veL T. 
X·! Supra note 2-l . p. 11. 
85 1. Arthur. note 50 above. p. 10. 

23 

J 



before birth fro m the right to life or from human rights protection86 Indeed, for the hi gh 

contracting part ies to exclude the child befo re bi rth from their jurisd iction cannot make sense in 

the li ght of the fact that these same Council of Europe member governments subsequentl y agreed 

in 1959 that the need for legal protection for the child before as well as aft er birth was 

recognized " in the UDHR and in the statutes of speciali zed agencies and international 

organizat ions concerned with the welfare of chil dren,,87 If the Council of Europe had indeed 

excluded the child befo re bi rth from its human rights juri sd ict ion in the 1950 Convention, why 

did their member governments recognize the need fo r legal protection for the child before bi rth 

in 1959? 

State practice in Europe on this issue varies extremely88 In the ECHR " Right to Life" Art icle 2, 

abso lutely no statement was made fo r intentionall y depriving the child befo re birth of the right to 

li fe The cond itions89 laid down for lawfu l deprivati on of li fe are clearl y not appli cable- fo r the 

chil d before birth, there has been no crime, and no sentence of a court following his conviction. 

The child befo re birth is utterly incapable of offering any person unlawful violence or of 

part icipating in a ri ot or insurrection. F inall y, John P Hum phrey, the Canad ian Professo r of 

Internati onal Law who was appoi nted by the UN to oversee the dra ft ing o f all the foundati onal 

human rights instruments, has reminded us of the real sou rce fur the drafting of the ECHR: 

... the European Convention for the Protection of Human Rights and Fundamental 

f<i'eedoms was modeled on the draft of the Covenant on Civil and Political Rights as it 

existed in 195090 

So w hat did the Covenant on Civil and Poli tica l Rights "as it ex isted in 1950" have to say on the 

rig ht to li fe? The UN Commission on Human Rights at the 61h Session (1 950) had agreed on the 

fo llowing text fo r the Draft ICCPR: 

x(, COlllmittee 011 Legal and Admini strative Questions Report. Section I. para.6. ' September 5. 19...J. 9. in ColleCled 
edition ofllIe 'Travaux Pn!!parafoires' aI the European Conven tion on HUlllan Rights, Vol. II I. The Hague: i\'/orfil1 l1s 
.\'ijhojJPlIblishers. 1975-85. p. 19~ . as cited ill R. Joseph (l1 ote II above). 
,- R. Joseph. notc I I above. p. 22. 
8l< For instance Ireland law recognizes the righllo life or the unborn child, notc 8 above. On the other hand UK"s law 
docs 110t recognize the right to life of the unborn child, note 25 above. 
89 The c:\:cmptions listed in the European Convention arc borrowed from the vcry first list of exemptions submitted 
to the Human Rights Conunission by the UN ' s Internat ionaJ Covenant Draft ing Comminee. Of the 12 items listed. 
none were related to abortion. Sec E/CN.41 AC. I/SR.29, as cited in R. Joseph (note II above) . 
9() John P. Humphrey' s Preface to M. BOSSU)1. note 67 above, p. xv. 
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Every human beingfrom the moment of conception has the inherent right to life. 91 

Therefore it is reasonable to conclude that the ECHR has almost similar position on the issue of 

unborn child with the ICCPR. 

In 1959, the Inter-American Council of Jurists wrote the first draft of the American Convention 

on Human Ri ghts. The Inter-American Year-book (1968) of the Organization of American States 

(hereinafter 'OAS ' ) affirms that this draft developed and codified the principles of the American 

Declaration (1948) and "was influenced also by other sources, including the work in course at 

the Un ited Nations" 92 Certainly, the right-to-life article written by the Inter-American Council of 

Juri sts in 1959 was very much in agreement with the "before as well as after birth" human rights 

language of the origi nal rights of the child as recognized in the UDHR
93 

Trye ACHR (1969) 

acknowledges that every person "in general from the moment of conception" has the right to 

have hi s life respected . Arti cle I (2) says "For the purposes of this Convention, "person" means 

every human being." And Article 4(1) states 

Every person has the right to have his life respected. This right shall be protected by law 

and, in general, .IiOin the moment of conception. No one shall be arbitrarily deprived of 

his life. 

Together, these provide for protection by the law for every human being " in general, from the 

moment of concept ion". However, in the 1980 Baby Boy case94
, the Inter-American Commission 

on Human Rights has nevertheless tried to find a way around this provision by a very shoddy 

reading of the travaux pniparatoires regarding the alleged meaning of the phrase " in general" 95 

In assessing the negotiations surroundi ng the phrase "from the moment of conception" in the 

ACHR, the majority resolution gives inordinate weight to two paragraphs In the Yearbook 

(1968) summary 

To accommodate the views that insisted on the concept "from the moment of conception" 

with the objection raised, since the Bogota Conference, based on the legislation of 

91 See E/CN.-l /L.J65. as ciled in R. Joseph (nole II above). P. 24. 
9::" Organjz<Jlion of American States (OAI). Imer-American Year-book, 1968. Washington: 1973. pp. 67 and 237. as 
ciled in R. Joseph (nole II abo,·e). 
9' R. Joseph. nOle I I above. p. 25 . 
9·1 Inter-American COJllmission on Human Rights ill resolution No 23/8 1. Babe boy case. C Fl SC 2 14 1 (United Slales). 
" R. Joseph. nOle I I above. p. 28. 
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( 

American States that permitted abortion, inter alia, to save the mother's life, and in case of 

rape, the JACHR, redrafting article 2 (Right to life), decided, by majority vote, to introduce 

the words "in general. " This compromise was the origin of the new text of article 2 "1. 

EvelY person has the right to have his life respected. This right shall be protected hy lalV, 

in general, Fom the moment of conception " . 96 

The rapporteur of the Opinion proposed, at this second opportunity for discussion of the 

definition of the right of life, to delete the entire final phrase .... . in general, Fom the 

moment of conception ". He repeated the reasoning of his dissenting opinion in the 

Commission; based on the abortion laws in force in the majority of the American States, 

with an addition: "to avoid any possibility of conflict with article 6, paragraph J, of the 

United Nations Covenant on Civil and Political Rights, which states this right in a general 

I " y ' wayony . 

In fact , there was no possibility of confl ict with Article 6 of the ICCPR, wh ich goes on in 

paragraph 5 to be quite specific about protecting the unborn child from losing his/her "life" as a 

result of a death sentence98 This article prohibiting execution of pregnant women ack nowledges 

that the chil d, ft'om the State ' s first knowledge of that child ' s existence, is to be protected This 

fit s exact ly with the phrase ' in generalfrom the moment of conception ,99 Recall that the travaux 

pnjparalOires for the ICCPR refers specificall y to the intention to save the life of the unborn 

chi ld : 100 

The principal reason for providing in paragraph 4 (now Article 6(5)] of the original text 

that the death sentence should not he carried out on pregnant women was "to save the 

life of an unbom child". 

Given this principal reason, R. Joseph would suggest that the phrase " in general, from the 

moment of conception" under the ACHR is eminently su ited to and consistent with the purpose 

and intent of Article 6 of the ICCPR.10 1 As Dr. Luis Demetrio Tinoco Castro of the lnter-

% Inter-Americall Year-book. note 92 Clbove. p. 32 1 
,- Ibid. p. 97 
9!j R. Joseph. note II above. p. 29. 
99 Ibid. 
wo Supra note 67. p. 133 . 
101 Ibid. 

26 



American Commiss ion on Human Rights points out in his dis senting opinion in the Baby Boy 
case: 

The draft prepared by the Inter-American Juridical Committee, as well as the United 
Nations Declaration of the Rights of the Child (Resolution I 3861XIVj, , .. . expressly 
recognized that the human being exists, and has rights, and needs protection, including 
legal prolection, in the period preceding his birlh. f02 

2.3,2. Procured Abortion not within the Recognized Exceptions to the Right to Life 

Once it is concluded that there is some level of protection for the life of the unborn child 
provided by the ICCPR (Article 6(5» , it is al so important to bear in 'mind that procured abortion 
is not recognized as exception to such protection of every person. The on ly recorded attempt to 
introduce abortion as an exception to the right to li fe Article 4 (now Arti cle 6) of the [CCPR 
draft occurred in the Working Group ' s 2nd Session (1 947) : 

It shall be unlaw fit! to procure abortion except in a case in which it is permitted by law 
and is done in good fai th in order 10 preserve the life of the woman, or on medical 
advice 10 prevent the birth ~f a child of unsound mind 10 parents suffering from mental 
disease, or in a case when the pregnancy is the result of rape. fO

] 

It was put to a vote in the Commiss ion on Human Rig hts and was resoundingly defeated A 
principle was adopted in which the only exception to the unlawfulness of depri vation of life was 
to be as follows 

II shall be unlawful to deprive any person ~f his life save in the execution of the sentence 
of a court following on his conviction of a crime for which the penally is provided by 
law /04 

As it papered today the only exception [CCPR recognized to the right to life guarantee is the 
deprivation of life as a punishment for most serious crimes (Article 6(2» . And also no 
international or regional human right instrument provides procured abortion as an exception to 

10::: Sec note 94 above. 
IU3 See E/CN. 4/SR.35. p. 16. as cited in R. Joseph (note II above). 
IU' lbid. 
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the right to life of a person.105 Thus, the lravaux preparalaires of international human right 

instruments confirms that procured abortion cannot be provided as an exception to the right to 

li fe of any person or the unborn chi ld . As R. Joseph and F. Beckwith stated clearly the argument 

that procured abo rtion can be considered as an exception to the rig ht to life is not substantiated 

by internati ona l human right instruments. 106 

2.3.3. The Life ofthe Unborn under European Court of Human rights 

In the case of Va v. France l07 the European Court of Human Rights (hereinafter 'the European 

Court ' ) attempts to addressee the issue of the life the unborn child . The complaint had been 

brought before the Court by Mrs. Yo who alleged, in particular, a vio lation of Article 2 of the 

ECHR on the grounds that the conduct of a doctor who was responsible for the death of her child 

in utero was not classified as unintentional homicide in French law. Mrs . Yo, when vis iting a 

hospital to see her doctor for a med ical examination scheduled during the sixth month of 

pregnancy, by mi schance was mi staken for a namesake who attended the hospital on the same 

day to have a co il removed . The doctor noticed that Mrs . Yo had difficulty in understanding 

French, consu lted the medi ca l file and , without examining her beforehand, sought to remove the 

coi l. In doing so , he pierced the amniotic sac whi ch caused the loss of a substantial amount of 

amniot ic fluid . When, a week later, this fluid had not been replaced it became clear that the 

pregnancy cou ld not continue fi.111her, and therefore it was terminated on health grou nds. 

Mrs . Yo and her partner lodged a criminal compla int and applied to be joined as civil parties to 

the proceedings in which they all eged unintentional injury to Mrs . Yo (entai ling total unfitness 

for work for a certain period) and unintentional homicide of her chi ld . The doctor was committed 

to stand trial on counts of unintentionall y causing injuri es, the prosecution of which turned out to 

be statute barred, and uninte ntional homicide . However, the French Court of Cassation ruled that 

the events wh ich led to the death of the fetus could not be qualified as homicide. Thereupon Mrs. 

Yo lodged her complaint before the European Court. The Court , however, held by fourteen votes 

to three that no violation of Article 2 had been constituted. The Court did not answer the question 

as to whether the unborn child is a person for the purposes of Article 2, but assuming it was there 

105 See Article 4 of the VD HR Article 6 of ICCPR, Article 2 of ECHR, Article 4 of ACHR, and Article 4 of 
ACHPR. 
106 Sec R. Joseph. note II above, p. 27 and F J. Beckwith, note II above, p. 68. 
10" See / '0 v. France. application no. 53924/00: judgment 8 July 2004.2 FCR 577 (Grand Chamber). 
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had been no violation of the requirements of Article 2. French law, so the Court held , did offer 

the mother suffi cient legal remedies. 

The major ity judgment Court noted that Article 2 gives no temporal limitations of the right to life 

and in particu lar does not define "everyone" whose " life" is protected The issue of the 

' beginning' of ' everyone ' s right to life ' has been raised in connection with abortion laws, but has 

not been clearl y answered yet. 108 In the present case, however, the issue was - so the Court stated 

- whether harming a fetus should be treated as a criminal offence in the li ght of Article 2, with a 

view to protecting the fetus under that Article. The Court does not intervene in the debate as to 

who is a person and when life begins. In existing case-law consideration has been given to the 

diversity of views on these points and the State has been left with considerable di scretion in the 

matter. It follows that the issue of when the right to life begins comes withjn the margin of 

appreciation whi ch the Court generall y considers that States should enjoy in this sphere, 

notwithstanding an evaluative interpretation of the Convention, a ' li vi ng inst rument' w hi ch must 

be interpreted in the light of present-day conditions. 

The Court ' s reasons for that conclusion are that the issue has not been resolved within the 

majorit y of the Contract ing States, including France,109 and that there is no European consensus 

on the scientific and legal definition of the beginning of li fe .110 ' At best it may be regarded as 

common grou nd between States that the embryo/fetus belongs to the human race. The 

potentiality of that being and its capacity to become a person ... require protection in the name of 

human dig nity, withou t making it a "person" with the " right to li fe" for the purposes of Article 

2.' The Court is convinced that it is neither desirable, nor even possible as matters stand, to 

108 Relevant Commission decisions (Ire in particular the cases of BriiggcI11a1Ul and Schcutcn v. tile Federal Republic 
of Gcnnany ( 1977). X. v. Un iled Kingdom ( 1980), H. v. Norway ( 1992) and recenlly B050 v. liMy (2000). 
109 The European Cou rt observed that in France. for instance. Ole COllrt of Cassation's approach. that conJlicts wi til 
thai of several Courts of Appea l, was interpreted as an invitation to the legislature to fill a vacuum. but Ilull the 
legis la ture's recent attempts to create an offence of involulltm)1 termination of pregnancy ('Ga rmud amendment ') 
ha\'c failed. Besides. the 1994 bi o~et hics laws arc currently being revised in order to take into account subsequent 
scient ific and medical progress and new issues with which society is confronted. 
Ilu At a European level the Court observes that thc ConveIllion on Human Rights and Biomedicine is carerul not to 
give (I definition of the term 'everyone ' and allows domestic law 10 provide clarifications. It also observes that Ihe 
Additional Protocol on Cloning Human Beings as well as the draft Additional Protocol on Biomedical Research 
docs not define the concept of 'human being'. So the Court observes that there i,s no consensus on the nmUfe and 
status or the embryo ancVor re tus. al though they are beginning to receivc some protection in the light or scientific 
progress and the potential consequences or research into geneti c engineering. medically assisted procreation or 
embryo experimenuHion. 
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answer in the abstract the question whether the unborn chi ld IS a person for the purposes of 

Article 2 . 

One minority opinion holds the position that the direct applicability of Article 2 is possib le in 

this particular case. Ress in hi s di ssenting opinion takes the position that the answer to the 

question of whether the unborn child is a person for the purposes of Article 2 shou ld be ' yes ' , 

mainl y because o f the ord inary meaning of the wording, which is - historicall y, among lawyers­

that ' everyone ' includes the human being before birth and ' life ' covers all human life 

commencing with conception. Besides, Ress argues that the Commission and the Court in the 

context of abortion have developed a concept of implied limitations and of a fair balance 

between the interests of society and those of the mother of the unborn child . He holds that this 

structure proves that both institutions were incl ined to adopt the ordinary meaning of ' human 

li fe ' and ' everyone ', rather than the other meaning. Ress states that there can be no margin of 

appreciation as to the app li cab ility of Article 2, though it may exist to determine the measures 

that should be taken to protect such life. Article 2 should, Ress pleads, evolve in accordance with 

these developments and constraints and confront the real dangers now faci ng human life . 

Costa woul d have preferred the Court to hold that Article 2 was app li cable, even if such a 

conc lusion is not self-evident , because such a decision would have been clearer with on ly 

minimal inconvenience as regards the scope of the judgment. He sees no good legal reason or 

decisive policy consideration for not applying Article 2 in the present case. He believes that there 

is life befo re birth, wit hin the meaning of Article 2, that the law must therefore protect such li fe, 

and if a national legislature considers that such protection cannot be abso lute, and then it shou ld 

only derogate from it. 

In the Rozakis opinion (which is the largest minority opinion), it is stated that the Court has 

correctly stated that both in France and at a European level the nature and status of the embryo 

and/or the fetus are currently not defined , but has fa il ed to draw the relevant conclus ion that the 

right to life of the unborn ch ild has yet to be secured . Even if one accepts that ~uman li fe begins 

before birth , this does not automatically and unconditionally confer on this form of human life a 

rig ht equivalent to the corresponding right of a child after its birth . This does not mean that the 

unborn child does not enjoy any protection by human society, since the unborn life is already 

considered to be worthy of protection, but this protection is distinct from that given to a child 
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after birth and far narrower in scope. Rozakis further argued that ' it consequently transpires from 

the present stage of development of the law and morals in Europe that the life of the unborn 

child , although protected in some of its attributes, cannot be equated to post-natal life, and , 

therefore, does not enjoy a right in the sense of "a right to life" , as protected by Article 2 of the 

Convention. 

Thus, it appears that very different opinions exist as to the protection Article 2 may offer to an 

embryo or a fetus under the European Court. One reason for such di sparity is that the difference 

between legal rules one wishes to come into existence and existing legal rules is not always 

maintained . II I 

The writer of this study holds a position that it is clear that some so rt of protection for the life of 

the unborn is there under international human rights law. But, the provisions of internationa l 

human rights law is not clear on the issue whether the available protection can be framed in the 

sense of the "right to life" or not. Thus, the extent and framing of such protection should be left 

to the domestic law of states till consensus is reached internationall y. 

2.3.4 Reproductive Rights of Women 

Reproductive rights are legal rights and freedoms relating to reproduction and reproductive 

health . 112 The World Health Organization (herein after ' WHO'J defines reproducti ve rights as 

fo llows : 

Reproductive rights rest on the recognition of the basic right of all couples and 

individuals to decide freely and re~ponsibly the number, spacing and timing of their 

children and to have the information and means to do so, and the right to aflain the 

highest standard of sexual and reproductive health. They also include the right of all to 

make decisions concerning reproduction free of discrimination, coercion and violence. II] 

III Trees A. M. TE Braake. Does a Feilis have a Righi to Life? The Case of I " v., Europeal1.!ournal of Heallh La\]'. 
200-1. p. 8. 
"' Rebecca J. Cook and Mahmoud F. FaO",lIa. "Advancing Reproductive Rights Beyond Cairo and Beijing". 1996. 
Intcmational F(l lllily Planning Perspectives. Vol. 22 , NO.3. pp. 11 5- 121 . 
113 See "WHO: Unsafe Abort ion T he Preventable Pa ndemic" Available at 

11,1.1 P: 1(1 \~.Y.\ '. •. \ ~.I.l oj .11!1 [, pract.!! 0.1 i .\',,1.1. ",)ltI1l jlll.!).! iq I.i. al!s!!! ll.~fe_a!?.o r!.i. a.llllla -P.aP.cr !el.lfi. ll<;le.~ . I.llmL a cccsscd 0 n Ap ri I 1 O. 
20 II. 
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Reproductive rights began to appear as a subset of human rights in the 1968 Proclamation of 

Teheran, whi ch states "Parents have a basic right to decide freely and responsibly on the number 

and spacing of their children and a right to adequate education and information in thi s 

respect,, 1 14 The twenty year "Cairo Programme of Action" 11 5(hereinafter the 'Cairo 

Programme') was adopted in 1994 at the International Conference on Population and 

Development (ICPD) in Cairo. The non binding Programme of Action asserted that governments 

have a responsibi li ty to meet individuals' reproductive needs, rather than demographic targets. It 

recommended that fami ly planning services be provided in the context of other reproductive 

health services, including services for healthy and safe childbirth, care for sexuall y transmitted 

infections, and post-abortion care. The Cairo Programme is the first internationa l pol icy 

document to define reproductive health, stating: 

Reproductive health is a state of complete physical, mental and social well-being and 

not merely the absence of disease or infirmity, in all mallers relating to the 

reproductive system and its .Iimctions and processes. Reproductive health therefore 

Implies that people are able to have a sati.lfying and safe sex life and that they have the 

capability to reproduce and the fi-eedom to decide if, when and how often to do so. 

Implicit in this last condition are the right of men and women to be informed jabout} 

and to have access to safe, effective, affordable and acceptable methods offamily 

planning of their choice, as well as other methods for regulation of fertility which are 

not against the law, and the right of access to appropriate health-care services that will 

enable women to go safely through pregnancy and childbirth and provide couples with 

the best chance of having a healthy infant. 116 

The Cairo Programme of Act ion was adopted by 184 UN member states . Nevertheless, many 

Latin American and Islamic States made formal reservations to the programme, in pa rticular, to 

its concept of reproductive rights and sexual freedom, to its treatment of abortion, and to its 

11~ "Proclamat ion of Teheran", Intemational Conference 011 Human Rights. 1968. Available at 
h H p. ;!.b y~9.,f!J~.h h~~ ... QXg(\~:~9a. Q.Q7. .I . .Q 17.9) .~9.J)lhLtP.:if. ~ y~ )~W., tm.IJ !;hL~ .1.1/11 tmJlm.9.H.Y J!l?!lLt~b.~!J1:J.u.m la 51 accessed on 
may 9. 20 II. 
115 Repor! of the International Conference on PopUlation and Development. U.N. Doc. N Confl 7l/i 3. 1994. 
hereinafter the 'Ca iro Programme' . 
116 See Ca iro Progmlllmc. para. 72. 

32 



potential incompatibility wit h Islamic Law. ll
? The 1995 Fourth World Conference on Women in 

Beijing, in its non-binding Declaration and Platform for Action (hereinafter ' Beijing platform '), 
supported the Cairo Programme's definition of reproductive health, 118 but estab li shed a broader 
context of reproducti ve rights 

,he human rights of women include their right to have control over and decide freely and 
responsibly on mailers related to their sexuality, including sexual and reproductive health, 
free of coercion, discrimination and violence. Equal relationships between women and men 
in mailers of sexual relations and reproduction, including fit/I respect for the integrity of the 
person, require mutual respect, consent and shared responsibility for sexual behavior and its 
consequences. 119 

The Beijing Pl atform fram ed women's reproductive rights as "indivisible, uni versal and 
inal ienable human rights ." The concept of reproductive health encompasses men ' s rights as well . 
Men's reproductive rights have been claimed by various organizations, both for issues of 
rep roductive health, and other rights related to sexua l reproduction . Three international issues in 
men' s reproductive hea lth are sexually transmitted diseases, cancer and exposure to toxins .120 

Thus it is not prober to coined reproducti ve rights as ifonly enjoyed by women's. 

During and after the TCPD, some interested parties l21 attempted to interpret the term 
' reproducti ve health ' in the sense that it implies abortion as a means of family planning or, 
indeed, a right to abortion. These interpretations, however, do not reflect the consensus reached 
at the Conference . The Ca iro Programme emphasizes that : 

In no case should abortion be promoted as a method of family planning. A{I governments 
and relevant intergovernmental and non-governmental organizations are urged to 

117 Sec United Nations, Report of the Fourth International Conference on Population and Development. Cairo. September 5- 13. 1994. 
118 Fourth \Vorld Conference on Women : Action for Equality. Development. and Peace. Beijing Declarat.ion and Plat form for Act ion. UN. Doc. Neonf. 177120. ( 1995), (hereinaft er the Beijing Plmform). 
11 9 Beijing Platfofm , pma. 9-1. . 
1::0 Sc~ Best Kim. "Men's Reproductive Health Risks: Threats to men's fertility and reproductive hcalul include disease. cancer and c.xposurc to toxins", Family Health International. ava ilable at i)t.!P :!b\~V\\: .. nli ... 9rg!~II{RH!P~I.\l>il'J.~ t\\'9.ri<lY.1.L~/.J'IW...I \q~!IVIt!.11 last accessed on may I . 20 I I . 
I ~I Supra note 1 12, See also Lisa Smyt h, 'Abortion cUld Nation. the Politics of Reproduction in Contemporary IrelcUld ', A,henaeulIl Press l.Ad, 2005 , 
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strengthen their commitment to women 's health . .. to reduce the recourse to abortion 

through expanded and improved family-planning services. Prevention of unwanted 

pregnancies must always be given the highest priority and evelY attempt should be made to 

eliminate the need for abortion. 122 

Thu s, it is clear that respect for reproductive ri ghts of women also needs expanding access to 

family planning services. The European Commission, in response to a question from a member 

of the European Parl iament, clarified this issue in such a way that: 

The term 'reproductive health' was defined by the United Nations (UN) in 1994 at the 

Cairo International Conference on Population and Development. All Member States of 

the Union endorsed the Programme of Action adopted at Cairo. The Union has never 

adopted an alternative definition of 'reproductive health' to that given in the Programme 

of Action, which makes no reference to abortion (emphasis added). 123 

Meanwhil e, however the European Court settled the question through a landmark judgment 

(Case of A. B. and C. v. Ireland)124, in which it is stated that the ECHR does not contain a right 

to abortion. When negotiating the Cairo Programme of Action at the ICPD (1994) , the issue was 

so contentious that delegates eventually decided to omit any recommendation to legali ze 

abortion, instead advising governments to provide proper post-abortion care and to in vest in 

programs that will decrease the number of unwanted pregnancies. 125 Therefore, the prepos ition 

of some interested groups which states that "the reproductive right guarantees st ipulated in the 

Cairo programme or Beijing Plat form recognizes right to abortion" is not in line with the 

comprehensive reproductive health framework envisaged in both Cairo and Beijing conferences. 

Therefore, it should not be interpreted that respect for reproductive rights of women entitle them 

an absolute right to abortion. 

2.4, Abortion Debate 

122 See Cairo Programme, note 11 5 Hbovc. pam 8. 
123 See Europea n Parliament, 24 OClober 2002: Queslion no 86 by Dana Sca lion (H-0670/02). 
1:::4 Laurn Knudsen. Reprodllcr;ve Rights in a Global C011leX/, Vanderbilt University Press. 2006 p. 6. Available at 
IlJ.lP;!!l1o9~.s .. !!P9gIe'<;.Q11"'~ igC'Q}lll(:qlj'SC;.s.C&ggC'[ep,oQll.qiyc+[igl.lIS Iasl accessed on may 1. 2011 . The real name 
of the panics in the above case is concea led to protect the right of privacy of the panies. 
1" Ibid. p. 5. 
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The Black's Law Dictionary defines abortion as "an artificially induced termination of a 

pregnancy for the purpose of destroying an embryo or fetus ,,126 An estimated 46 million women 

arou nd the world have abortions each year- 26 million in countries with li beral abortion laws 

and 20 million where abortion is restricted or prohibited by lawl27 Eastern Europe has the 

highest abortion rate of any region, and Western Europe has the lowest; the disparity exists 

despite little difference in the legal status of abortion throughout Europe, and may be attributable 

to differences in availabi lity and use of effect ive contraceptives. 12K Evidence from a limited 

number of countries indi cates that soon after the easing of a restrictive law, resort to abortion is 

likely to increase somewhat, but levels typically decline in the long term.129The issue of abortion 

and its controversy surrounding the legality or cri minal ization of abortion has been and still is an 

important public agenda in any part of the world. Legal scholars have been giving arguments fo r 

and against ab0l1ion for the last century 130 and various state laws on abortion reflect such 

arguments . 

Pro abortion advocates argued that the unborn child is not a human being until implantation 

because it is at that time that it establishes its presence by transmitting hormonal signals to its 

mother. 131 They further argued that the concept of personhood is different from the concept of 

human Iife. 132 In reply to this preposition anti abortionists argue that the standard embryology 

texts indicate that in the case of ordinary sexual reproduction the life of an individual human 

being begins with complete fert il ization, which yields a genetically and functionally distinct 

organi sm, possessing the resources and active disposition for internally directed development 

toward human maturity.133 So, a human embryo (or fetus) is not something distinct from a 

human being; he or she is not an individual of any non-human or intermediate species. Rather, 

"an embryo (and fetus) is a human being at a certain (early) stage of development - the 

10. Supra nOle 20. 
m The Alan Gullmacher Instilute, ' Sharing Responsibi lity: Women, Society and Abortion World Wide', Annual 
Report , 2008, p. 25. 
,,, Ibid. 

10' Ibid. p. 26. 
1.141 Linda Lowell. Abortion Pros and COilS, ,md Main Poi nts of the Debate. 20 11. Available at 
hllp:l/womcnsisslIcs.abollt .com/od/reproducliverights/a/AbortionArgumcn.hull last accessed in may. 10.201 1. 
131 F. Beckwith. note II above. p. 74. See also Rebecca J. Cook and Bernard M. Dickens. the Human Rights 
D~' nall1jcs of Abortion Law Reforms. !-full/an Rights Quar,er~v. 2003 , p. 8. 
1 J_ L. Lowen. nalC 72 above. p. 3. 
1.13 For an overview of the different points of view. see Dianne NUlwcll Irving. 'Ph ilosoph icaJ and Scientific 
Ana lysis or the Nature or the Ea rly Embryo ', {-{ulllon Righls Quorler/y, 1991 . 
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embryonic (or fetal) stage. In abortion, what is kill ed is a human being, a whole living member 

of the species homo sapiens, the same kind of entity as you or I, onl y at an earlier stage of 

development. " I J4 

Some " pro-choice" scholars have attempted to ju stify abortion by denying that all ab0l1ions are 

intent ional killing (aborti on is justified as non intent io nal kill ing). They have granted (at least for 

the sake of argument) that an unborn hu man bei ng has a right to life but have then argued that 

thi s right does not entail that the child in utero is morall y entitled to the use oft~e mother 's body 

for li fe support. 135 In effect, their argument is that, at least in many cases, abortion is not a case 

of intentionall y killing of the child, but a choice not to provide the child with ass istance, that is, a 

cho ice to expel (or "ev ict") the child fro m the womb, despite the likelihood or certainty that 

expul sion (or "eviction") will resul t in hi s or her death . ' 36 In repl y to thi s argu ment anti 

abo rtion ist ' s state that in the vast majori ty of cases that the death of the child in utero is precise ly 

the object of the abo rtion. I
)7 In most cases the end sought is to avoid' being a parent ; but aborti on 

brings that about onl y by bringing it out that the child di es. Indeed, the attempted abort io n would 

be considered by the wo man requesting it and the abortioni st performing it to have been 

unsuccessful if the child survives. Thus, in most cases abortion is intentional killing . 138 

Lega l scho lars invo lved in debating the abortion issue often assume that the arguments they 

prov ide can offer decisive reso lution.'39 As ab0l1ion issue is so intermingled with the questio n of 

moral ity, it is very difficu lt to reach at consensus among scholars ' 4o Thi s fact is also reinforced 

13·' Pm rick Lee and Robert P. George. the Wrong of Abort ion. rordhOl1lll1lernalionol La", Journal. 747, 1997. p. 15. 
u; Ibid. p. 20. 
1J6 Sec also Little. Margaret Olivia. 'Abortion. intimacy. (lIld the duty to gestate' , 1999. Ethical Theory and AI/oral 
Praclice. 2: pp. 295-3 12. 
1.17 Supra note \ 3-1-. p. 20. 
I.l< Ib id 
1.19 See F. Beek wil h. nOle II above. pp. 131 and 175. Among those opposed 10 abort ion. F. Beckwith claims Ihm his 
posit ion on the moral status of the [etus is " the correct one" Hnd that the abortion debate "is an issue whose 
resolut ion depends all which metaphysical view of the hU llltlil being is correct", Don Marqui s cla ims that the "thesis 
of this essay is that the problem of the etl lics of abortion .. . is solvable" . Among those supporting abortion rights. 
David Boonin claim to have argument s thell resolve the abortion debate by appealing to considerations that even 
abort ion opponents would accep t. 
1-10 For fur ther discussion on the link between abortion and the issue of morality, see John T. Noonan, ' the MOf(llity 
of Abortion. Lega l and Hi storical Perspectives' . Harvard University Press, 1972 . 
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in various state abortion laws. Generally, state abortion laws can be classified into three groups 

restrictive (also known as strict), moderate, and liberal. '4' 

Restrictil'e abortion laws are those state laws which ban abortion for any case or permit 's on ly 

for except ional grounds. These laws criminalize the practice of abortion . Such countries banning 

abortion as a principle nevertheless allow a few exceptions. For example, pregnancy termination 

may be permitted in these countries if the woman has been a victim of rape or incest, or if it can 

be shown that her child will be born with ser ious defects. Brazil , Mexico , Panama, Ethiopia and 

Sudan, which have highly restrictive laws, allow abortions following a rape'42 And the 

Democratic Republic of Congo, Ethiopia and Panama permit the procedure when the fetus is 

impaired . '43 As to the enforcement of such exceptions, practical problems do encounter. For 

instance, some state laws allow abortion for rape or incest victim. How can the executive assert 

the truthfulness of the women's statement that she is a victim ofrape or incest? 

Moderate abortion laws are those stats laws wh ich allow abortion till the first trimester of 

pregnancy and only for particular grounds. Such state laws criminalize ab0!1ion if it is procured 

after the f,rst trimester is passed or if the prelisted ground is fulfilled . After the first trimester, 

only for exceptional grounds that abortion is permitted in these countries. For example Belgium, 

USA, France and Great Britain have gestational limits on most abortions but permit the 

procedure at any time to protect a woman's life or health or because of fetal impairment .' 44 

Liberal abortion laws are those state laws which permit abortion on broad grounds. Such states 

decriminalize the practice of abortion . In this state's abortion is permitted at any time during 

pregnancy save some exceptions. Thus, in principle abortion is permitted and only in exceptional 

situati ons that it is prohibited . However, even in countries with liberal abortion laws, there are 

usually some restrictions . In the liberal countries where abortion is permitted on broad grounds 

or for socioeconomic reasons, the law usually stipulates some conditions. '45 Such conditions 

include gestational limits, facilities and practitioners, consent requirement and counseling and 

1·11 Some scholars classify state abortion laws into two: restrictive and liberal and made lhe moderate abortion law 
part of the liberal Clbortion laws. Sec Nanette J. Davis. 'From Crime to Choice. the Transfofmatj on of Abortion in 
All1eric8· . Greenwood Press. J 985. pp. 3- J 7. 
'" Supra note J 3 ~. p. 2 J. 
1·13 Ibid. 
"., [bid. 
,,; [bid . p. 20. 
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wai ting period requ irement. Canada, China, North Korea, Vietnam and Zambi~ are some of the 

countries which do have liberal abortion laws. 146 

In state laws that permit abortion on particular grounds, the definition of these grounds may be 

wide-ranging. For example, a woman seeking an abortion on socioeconomic grounds must assert 

or demonstrate that her financial situation, marital status, age or family size makes it difficult or 

impossible for her to contemplate having a child or another child . Countries that permit abortion 

on socioeconomic grounds usually interpret these laws quite liberall y. In Great Britain, Taiwan 

and Zambia, for instance, the law takes into consideration the effect that a continued pregnancy 

might have on the children a woman already has .'47 Especially in countries where restrictive 

abortion law exists, the fact of interpreting the exceptions broadly wi ll not go in line wit h the 

object and purpose of the law. Thus, the enforcement of state abortion laws needs to be seen in 

line w ith avoiding such wide-ranging interpretations of the except ions to the principle. 

AI1icle 2 of the CRC ensures rights to every child, without discrimination ofan~ kind . According 

to this article young children in general must not be discriminated against on any grounds, for 

example where laws fail to offer equal protection against violence for all children, including 

you ng ch ildren. It is also stated that particular groups of young children must not be 

discriminated against. General Comment NO.7 of the CRC Committee '48 provides that: 

Discrimination against girl children is a serious violation of rights, affecting their 

survival and all areas of their young lives as well as restricting their capacity to 

contribute positively to SOCiety. They may be victims of selective abortion, genital 

mutilation, neglect and infanticide, including through inadequate feeding in ilifanc/49 

(Elnpltasis added) 

According to thi s comment of the CRC Committee, state legislations that allow selective 

abortion is in contravention of their obligation under CRe. This is because selective abortion is a 

clear manifestation of discrimination based on gender. In its concluding obseryation on India ' s 

,.,(, Ibid. 

,." Ibid. p. 22. 
'·18 Convel1lion on Ihe Rights of the Chitd. Committee on ille Rights of the Child, General Commenl NO.7. 
' Implementing Chi ld Rights in Early Childhood '. Geneva, September 12-30.2005. 
1<. Ibid. pam. t t (b) (i). 
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initial report, the CRC Committee l50 has noted that abortion as a method of fami ly planning, 

specifi ca ll y selective abortion, is against the rig ht to non-di scrimination which is guaranteed 

under Article 2 of the Convention. 151 Though states has the margin of appreciation to legislate 

their abortion laws, liberal abortion laws that allow selective abo rtion IS not in line wit h the 

protection of right to non-di scrimination enshrined under the CRe. 

Ethiopia 's abortion law fa ll s under the classification of restr ictive abortion laws . The law 

criminalizes any induced abortion save the exceptions provided there. Thus, in principle abortion 

is proh ibited and exceptionall y it is permitted for illustrated reasons.152 Discussio n on thi s issue 

wi ll be made in chapters three and fou r of thi s study. 

2.5. Conclusion 

It has been argued and trad it iona lly accepted that the right to life protection starts fro m birth not 

from conception. And the right to life provisions of major international and regional human 

rights instruments does not clearly provide whether such protection starts from birth, conception 

or between the two. The proponents of both birth and conception theory provide various 

arguments to prove and legitimize their position. However, the writer of this paper contends that, 

the deeper scrut iny of the hi storical documents which serve as a preparatory material for major 

internationa l human right instruments, whi ch includes the UDHR, ICCPR, ACHR, ECHR and 

CRC, shows that the li fe of the unborn child do have some level of protections under such 

inst ruments . But the issue of whether the ri ght to life provi sions of these human rights 

instruments protects the life of the unborn child as subjects of the right is left to the domest ic law 

of states . As the lravaux pniparaloires of such instruments shows the delegate of states avo ided 

the inserti on the phrase ' from birth or conception ' from right to life provisions for the mere 

reason of not jeopardizing the ratification of the inst ruments by the member states. 

150 The eRe Committee is a cOlllmittee established to monitor U1C implementation oCthe rights and dut ies enshrined 
within tJlC convention by member states. It receives state reports and gives concluding observations incorporating 
the lhings I.hm need to be improved so as to make children '5 life better in the fllture. 
'51 Commillee on the Ri ghts or Ihe Child. Concluding observat ion or Ihe Commillee on ule Rights of the Child: 
India. T\I'e lll)'·th ird session. CRC/CII5/Add. 11 5. February 23. 2000. para . 32 . Avai lable at 
IlIIP:(l" }V.1L !!ni).I'[ . .9r g/re livorlci!c!!J.Cgo.TY.J :Q\.,.CRC" HiP.).<I@i1rc44,OJ1!nll. lasl accessed on May. 30, 20 II . 
IS:? SuprCl note .. L Articles 545-552 . 

39 



As consensus on this contested matter is difficult to reach internationally, the protection of the 

right to life of every person from conception or birth left open by various human rights 

instruments . That is the main reason why we did not find a right to life provision with birth or 

concepti on phrase in the human ri ghts instruments except in the ACHR. But exceptionally the 

ICCPR under Article 6(5) indirect ly clearl y protects the life of the unborn child . Therefore, the 

writer contends that, though it is clear that some level of protection is there, it is not apparent 

whether the right to life provisions of human rights instruments does give protection to the right 

to life of the unborn child . Some scholars contend that reproductive rights of women entitled 

them the right to abortion . The writer argued that this assertion by no way represents the correct 

understanding of reproducti ve rights. Both the ' Beijing platform ' and the ' Cairo Programme' do 

not define reproducti ve right s as an absolute right to abortion . State delegates in both Cairo and 

Beijing conferences affirmed that abortion should not serve as a method of family planning. 

T he ab0I1ion law of states, which are state parties to these human rights instruments, ranges from 

the extreme stri ct laws which criminal ize abortion to liberal laws which permitted the practi ce of 

abort ion at any stage during pregnancy. Thus, states have the margin of appreciation to 

criminali ze or liberalize abortion. But , as di scussed in this study, though the CRC says nothing 

about when childhood begins, the CRC Committee stipulated that those state laws that allow 

selecti ve abortio n is in contravention to Article 2 of the CRe. 

The next chapter wi ll dea l wit h the legal frame works available fo r the protection of the life of 

the un born child under the Ethiopia legal system. The hi storical deve lopment of abortion law in 

Ethiopia and the provisions of the 2004 Revised Criminal Code dea ling with the issue of 

abortion will also discussed in deta il under this chapter. 
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CHAPTER THREE 

THE "RIGHT TO LIFE" OF THE UNBORN CHILD UNDER ETHIOPIA'S LAW 

3.1. Introduction 

The protection given for the life of the unborn child is directly related to the abortion law of 

states. A state that has strict abortion laws provides ample protection for the life of the unborn 

child . Whereas those states that have liberal abortion laws provide lesser protection for the life of 

unborn child under their laws. As a legal issue. abortion is usually discussed in li ght of the 

princip les of criminal law. Depending on circumstances, however, abortion can also be discussed 

from the standpoint of constitutional law. From the criminal law point of view, the matter usually 

takes the form of criminalizing or decriminalizing the act, whi le in the latter, t\le issue becomes 

whether the fetus has constitutional protection or whether a pregnant woman has a constitutional 

right to terminate her pregnancy. As mentioned before, protection for the life of the unborn child 

might be found within state constitutions, criminal laws and international instruments ratified by 

states . 

The protection given for the life of the unborn child under Ethiopia's legal system is not clear. 

The Constitution is silent on the issue of life of the unborn chi ld . However, protection for the life 

of the unborn child is clearly found in other laws of the country. The Revised Criminal Code 

provides protection for the life of the unborn child in uncontested way. Some sOl1 of protection 

for the life of the unborn child is there under the Ethiopia legal system . However, the question is 

that can the existence of such protection is enough to assert the 'right to life' of the unborn child . 

The issue of whether the unborn chi ld has the 'right to life' under Ethiopia's law is still debatable 

among scholars like anywhere else in the world . Views on such matters are often influenced by 

once religious outlooks. But what matters most are the clear meanings of the law. It is important 

to note that literature on this controversia l matter is very scarce from the Ethiopian context. 

Thus, this chapter will try to deal with the above issues briefly. 

To accurately address the issue at hand , the chapter is therefore divided in to six major sections 

including the introduction and conclusion. Accordingly, while the first section introduces the 

chapter, legal protections for the li fe of the unborn child under Ethiopia ' s legal system wi ll be 
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discussed within the second section of the chapter. The third section tries to depict Ethiopia's law 

on abol1ion before 2004 . The forth section wi ll be devoted for discussing the new 2004 abortion 

law. The fifth section wi ll specifically deal with legal abortions made for rape or incest victims. 

Some concluding notes wrap-up the chapter. 

3.2. Legal Protection of the Life ofthe Unborn Child 

As discussed above, the question of whether the unborn ch ild can enjoy the 'right to life' 

guarantee of every person is a controversial issue both for international human rights law and 

domestic law of states . Generall y such controversy revolves around two points . First , the issue of 

whether the unborn child can be the subject of the 'right to life' guarantee of every person. 

Second, the issue revolves around what kind of protection the unborn child has under 

international and domestic law. These two issues are very controversial and debatable among 

scholars till now. The position of international human rights law on this issue has been discussed 

in chapter two. In the subsequent section, Ethiopia's law on the issue at hand will be examined . 

3.2 .1. The FDRE Constitution 

Article 15 of the FORE Constitution states that: ' Every person has the right to life. No person 

may be deprived of his life except as a punishment for a serious criminal offence determined by 

Law.' Un like the provisions of the [CCPR, the ECHR and the ACHR, Article 15 of the 

Constitution does not contain a phrase which requires the right to be 'protected by law '. It simply 

states that every person has a right to life and arbitrary deprivation of life is prohibited. However, 

a close reading of Article 13( I) of the Constitution together with Article 15 of the Constitution 

w ill bring on board the duty of the government to protect life by law. For the FORE Constitution, 

the only justifiable deprivation of life is the punishment for a serious criminal offence What 

about a life deprived because of necessity and legitimate defense? The Constitution is si lent on 

this issue. However, the 2004 Revised Criminal Code of Ethiopia permits deprivation of life 

because of necessity (Article 75) and legitimate defense (Article 78) 153 

The Constitution under AI1icie 36( 1) (a) also states that " the child has the right to life " However 

the Constitution does not defined or gives a clue as to what ' every person ' or what "a child" 

l53 Note that the European Convention provides necess ity and legitimate defense as i f they are jllstifiable and lawful 
dcprivaIion of Ihe righl to life. 
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means. Whether or not the unborn chi ld enjoys a right to life is one of the most fiercely contested 
of all human rights questions, requiring examination of what constitutes a human being and how 
to balance the right to life of fetus and the mother 154 The position of Ethiopia's Constitution on 
this issue is not clear 155 

Though our law clearly stipulates that a person under the age of 18 is considered as a child 156, it 
does not ind icate the starting point for childhood. This problem is aggravated by the fact that 
Ethiopia does not have a separate children's act which deal with the rights and duties of 
ch il dren's. There is no also consensus among medical professionals on the issue of where does 
chil dhood stalis. Some argued that life starts with conception, and others claim that the fetus is 
not a person worth of protection till birth. Some still argued that life starts somewhere between 
the two. 

Thus, like the malll international human rights instruments, the question of who is included 
within the phrase "every person" under Article 15 and does ' the child ' under Article 36 of the 
Constitution includes the unborn child are still not clearly addressed under the Ethiopian 
Constitution. With all ambiguities and controvers ies invo lving the unborn child, it is safe to 
conclude that the Constitution says nothing about what ki nd of protection is available for the life 
of the unborn child under Ethiopia's law. Therefore, if any explicit protection is available for the 
li fe of the unborn child in Ethiopia, it wi ll be in the ratified human right instrum~nts and ordinary 
laws of the country other than the Constitution. 

Based on Art icle 9(4) of the Constitution, international agreements ratified by Ethiopia are an 
integral part of the law of the land. Though the status of such internat ional human right 
Conventions rati fi ed by Ethiopia is a controversial topic and remains unresolved till today, they 
do have interpretative supremacy over the human right chapter of the Constitution. IS? So, in 

l;·1 R. Clayton and H. Tomlinson. 'The law of Human Rights' , .\I/nrfinlls Nij/tq[( Puh/ishers, 2000. P. 3-D. For morc discussion on these contenti ous issue of balancing the right to life of the fetus and the rights of the mothcr. sec Louise B. Wright. "Fetus vs. Mother: Crimin(l l Liabil ity for Maternal Substance Abuse during Pregnancy". 36 Irayne /'a ll ' Review. 1285, 1990. 
155 Note Ihm relevmll domestic literatures on the provisions of Ole FDRE Constitution is silent on the issue whether tlle protection of the right to life enshri ned under Article IS of the Constitution starts from birth, conception or somewhere between. See for instance FasH Nahum, 'Constitution for a Nation of Nations, the Etiljopian Prospect'. the Red See Press, inc .. 1997, p. 112-113. 
1;6 The Reviscd Family Code. Proclamation No. 213/2000. Article 215 . 
1;- See Article 13(2) of Ihe FDRE Const itution, note 4 above. 
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deal ing with the legal regime avai lable for right to life of every person in genera l and the life of 

the unborn child in particular in Ethiopia, one should not forget the provisions of international 

human rights instruments in which Ethiopia ratified. 

Ethiopia acceded to the CRC without any reservation on the 141h of May 199 1. The statement of 

accession was published in 1992 in the Negarit Gazeta, which was the official law gazette of the 

then existing Government. 158 It also acceded to the African Charter on the Rights and Welfare of 

the Child (hereinafter ' ACR WC'). 159 But nowhere in the African Charter protection for the chi ld 

before birth is mentioned . So the ACR WC as such does not have much help in asserting 

protection for the unborn child. Moreover, Ethiopia acceded to the ICCPR and [CESCR in 1993, 

without reservations. 

Though the cumulative reading of Articles 9(4) and 13(2) of the Constitution made the 

provisions of thi s human rights instruments integral part the law of the land 160 and serve as an 

authoritative gu ideline fo r interpreting human right chapter of the Constitution, the provisions of 

such human rights instruments also do not made the unborn child subj ect of the ri ght to life 

protect ion. As it has been di scussed in chapter two of this study, both the CRC and the ICCPR 

does not clearly provide that the unborn child has a right to life. But, there is some level of 

protection provided for the life of the unborn child under these instruments. 

The CRC provides protection for the life of the unborn chi ld only in its Preamble. No substantive 

provision in the CRC provides protection for the life of the unborn child. Because the protection 

is onl y in the Preamble consensus among scholars is very difficu lt to reach on the issue of 

158 Sec Proclamation No. 10/ 1992. 
I so Sec Proclama1i on No. 283/2000. 

160 Note that the place of internatjonal agreements in the hierarchy of Ethiopian laws is not clea r. Such issue is not a 
question. which can rcadi ly be answered. But. the quest ion becomes easier to answer when it comes to international 
human riglus covenants. This is due to Article 13(2) of Ute Consti tution, which binds anyone applying tlle 
constit utiona l human rights provisions. to interpret tJ1 CIll 'in a manner conforming to' existing internat ional human 
right s instrument to which Eth iopia is (I party. This solution allows li S to elevate internmional human right s 
agreements binding Ethiopia to a status equal to the Constitution, But. one might rightJy argue that resorting to the 
internat ional sphere is allowed only when the constitut ional sphere is found to be ambiguous. It is only then that 
interpretation is justified. See Seyoum Yohallllcs & Aman Assefa, 'HClrmoni zaLioll of laws relating to children, 
Ethiopia·. Africa n Ch ild Policy Forum. 2008. p. 6. 
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whet her the CRC protects the right to life of the unborn chi ld or not. The ICCPR also does not 

clearl y provide protection for the right to life of the un born child . However, AI1icle 6(5) of the 

ICCPR protects the life of the unborn child indirectly when it declares that capita l puni shment 

sha ll not be performed against a pregnant woman. Thus, according to thi s provision a child 

before birth is entitled to the protections given to " persons below eighteen years of age". This 

provision clearl y recognizes the need to provide some level of protection for the life of the 

unborn child under the ICCPR. 

Even if international consensus on the protection of the life of the unborn child under these 

human rights instrument is not yet achi eved, there will be definitely some lessons that the 

Ethiop ian lega l system needs to grasp from such international instruments . First, it is clear that 

some level of protection is avai lable for the unborn child under international law. And such 

protection is given because the unborn child is a human being . Second, like .the Constitution, 

most international human rights instruments do not clearly address the issue of the right to life of 

the unborn child . Still now it is not clear whether the CRC or the ICCPR protects the life of a 

person from concept ion or from birth . As Ethiop ia is acceded to all thi s instruments, the above 

facts shou ld equally be appli cab le for the Ethiopia's legal system as wel l. 

Therefore, both the execut ive and the legislator in Eth iopia need to take cogni zant of these facts 

and the laws deal ing with the unborn child (i .e. abortion law) shou ld mainstream such standard s. 

For instance the criminal ization of abortion in Ethiopia should not as such attach with the 

morality of the society or the influence of the major religions on the countri es law making 

process. As a state party to the above instruments, the government of Ethiopian has the 

obl igati on, emanating from international treaties, to provide some level of protection for the 

child before birth . 

3 .2.2. Ordinary Legislations 

Besides the Constitution and international human right instruments ratified by Ethiopia, the other 

place where o ne may possibl y search protection for the life of the unborn child is wi thin the 

ordinary legislati ons of the country. The most important legislation that exists in the country to 

protect the life of the unborn child is the 2004 Revised Criminal Code. The Revised Criminal 

Code under Book Y, Title I, Chapter 1 and Section II provides in an equivocal manner protection 
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for the life o f the unborn child .16 1 Even the title "crimes against life unborn: abortion" shows that 

thi s section is provided so as to give protection for the life of the unborn child . The protection is 

extended in such a way that any intentional termination of the life of the unborn child is a crime 

in principle. Thus, the life of the unborn child should be valued by any person including the 

pregnant women. However, the protection rendered by the Criminal Code is not absolute one. 

Based on the exceptional grounds provided by the same law the protect ion provided for the life 

of the unborn child might be violated.162 Such exceptions are exhaustively il lustrated within the 

law. 

Therefore, it is an irrefutable fact that the Ethiopia Criminal Code provides protection for the life 

of the unborn child . But the rationale behind for providing such protections cannot be ju stified in 

the form of recognition of the right to life of the unborn child under Ethiopian law. Thus, the 

protections provided under the Ethiopian Revised Criminal Code should be understood as if 

some level of protection is there for the life of the unborn child . The writer, therefore, contends 

that the protections provided for the life of the unborn child under the Revi sed Criminal Code 

should not be considered as if the right to life of the unborn child is recognized under Ethiop ia 

legal system. But it is obvious that some level of protection is given for the life of the unborn 

chi Id under the Ethiopian legal system. 

The other legislation where one may endeavor to find protection for the life of the unborn child 

is the 1960 Civil Code of Ethiopia163 The Civil Code under Art icle I states that: "The human 

person is the subjeci of rights from its birth 10 its death " From the literal understanding of thi s 

provision of the Code one may conclude that a child merely conceived cannot be the subject of 

rights and therefore the right to life of the unborn chi ld is futile to think about. However, the 

writer contends that thi s argument is not strong enough to reject the quest for the rig ht to life of 

the unborn chi Id . 

This is because international human rights instruments ratified by Ethiopia (i.e . see Preamble of 

the CR C and Article 6(5) of the lCCPR) recognize as if some level of protection is there for the 

life of the unborn chi ld . And such instruments have an elevated status than the Civi l Code. 

16 1 Articles 5-l5-5 52 orthe Revised Criminal Code. note 4 above. 
16' tbid. Artic te 55 t. 
163 Civil Codc of lhc Empirc of Ethiopia. Procla mation No. 165/1 960. 
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Moreover, legal interpretation techniques which states that the ' recent prevails over the past ' and 

the ' special prevails over the general ' wi ll di sprove the argument that the unborn child does not 

have the rig ht to life in Ethiopia . 

Therefore, the writer here concludes that even if the Civil Code seems to hold the pos ition that 

the life of the unborn chi ld is not wo rthy of protection, the above mentioned reasons makes the 

provIsions of the Code too weak to reject the quest for protection for the , unborn child in 

Eth iopia . 

Soon after the enactment of the 2004 Revised Criminal Code, the Federal Ministry of Health 

(hereinafter 'FMo H' ) issued "Technical and Procedural Guidelines for Safe Abortion in 

Ethiopia" in June 2006.164 This Technical Guideline is a work ing document on the techniques 

and procedures that must be observed in providing safe term ination of pregnancy services as 

perm itted by the recently Revised Criminal Code (Article 551). According to these Tech ni ca l 

Gu ideline "abortion is the terminat ion of pregnancy before feta l viab ility, which is 

conventionall y taken to be less than 28 weeks from the last normal menstrual period (hereinafter 

' LNMP '). I f the LNMP is not known, a birth weight of 1000gm is considered as abortion ,,16l 

The Technica l Guideline stated that even for the exceptional grounds abortion is permitted on ly 

for pregnancy duration of below 28 weeks or for those the duration of the pregnancy is not 

known birt h weight of 1000gm and below. 166 

The Technica l Guideline does recogn ize the protection provided to the life of the unborn child by 

the Criminal Code. And the gu ideline is on ly there so as to give effect to the exceptions provided 

by the la w. Therefore, the Technical Guideline by clearl y prohibiting abortion fo r any women 

save the exceptions strengthens the assertion that the life of the unborn child does ha ve 

protection under the Ethiop ian lega l system. 

3.3 . Ethiopia's Laws on Abortion Before 2004 

Before dea ling with the current Ethiopia's abortion law, it will be logica l to discuss the aborti on 

laws that precede it so as to understand the development of abortion laws in Ethiop ia . 

'6·' Federal Democratic Republic of Ethiopia Ministry of Heal th, Technical and Procedural Guidelines fo r Safe 
Abortion Services in Ethiopia. June 2006. 
,(,5 Ib id. p. 5. 
'66 Ibid. 
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Christianity, Judaism, Islam as well as other religions were practiced in Ethiopia before the 15th 

Century. Moreover, as a country of multiple nations, nationalities and peoples, there are a 

number of customary laws that can serve as basis of laws and may have a bearing on abOitioll . 167 

However, due to dearth of material s pertain ing to the subject at hand , it cannot be ascertained 

with certainty that aboltion was a proscribed act before this period .168 Before the 1930 Penal 

Code it was Feteha Negest l69 which serves as a Penal Code of the country. The part of the 

Feteha Negest which dealt with abortion provided the fo llowing: 170 

"If a woman conceives and wants to abort the unborn child in her womb, she shall be 

beaten and exiled " 

Chapter XLVIII, COJporal and Spiritual Punishmentfor Fornication; VII- 72 

"If a man makes a woman abort with poison and lies with her, he must remain olltside 

the church for the rest of his life or in danger (if he is not on the verge of death) must he 

be deemed worthy of receiving the Holy mysteries, because he has commilled the three 

greatest sins: fornication , homicide, and sorcely. Asfor women who commit carnal sins 

and kill their children afterwards and hide their death, first it was provided, with 

reference to them that they be expelled (frolll the cornmllnily) until (he day of their death, 

but becallse of the great mercy of God towards us the penalty shall be for ten years, as it 

has been commanded" 

Chapter XLVII, Homicide and its COlporal and Spiritual Punishment as 

Contained in its Canons) [End of Part XIlJ - on Spiritual Punishment. 

The fo llowing section wi ll deal wit h the abortion provisions of the 1930 and 1957 Penal Code so 

as to show the clear pictu re of the development of abortion laws in Ethiopia. 

3.3 .1. The 1930 Penal Code 

1(, T. Wada. note 10 clbove. p. 20. 
168 Ibid. 

169 Note thal 1hc Feleha Negesl was not pCllallaw in the strict sense, and it embodied provisions of penal law. family 
law. and sliccessions. Most of its contents dealt wi th religiolls affairs. Moreover. it was not binding on non­
Christians. 
170 Supra note 167. 
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The 1930 Penal Code absolutely prohibited abortion with no exception. Six provisions of the 

Penal Code deal with the crime of abortion . l7l According to Article 381, abortion or consent to 

abortion was punishable by impri sonment from one up to three years and/or a fine ranging from 

10 up to 50 Birr. And, performing an abortion upon the consent of the woman was punishable by 

imprisonment from one month up to one year and a fine ranging from 50 up to 200 Birr (Article 

382) The punishment for a middle man who brought together the aboltionist and the pregnant 

woma n was the same punishment provided for physicians and mid w ives plus one -third, when 

the abortion is accomplished (Article 383) . 

Abortion escorted by violence or other means was made punishable by imprisonment from 15 up 

to 20 years if the offender was aware of the pregnancy of the woman (Article 384) And, 

according to Article 385, a person who carried out abortion was liable to imprisonment from 

three up to seven years and/or a fine ranging from 3,000 up to 7,000 Birr if the abortion was 

accomplished Therefore, Ethiopia's abortion law has been characterized as absolutely strict 

during the period before the 1957 Penal Code. This might be because of the influence of Feteha 

Negest on the making of the 1930 Penal Code or because of the strong link between state and 

religion at that time. 

3.3.2. The 1957 Penal Code 

Book V, Section 2, Chapter I of the 1957 Penal Code is entitled "Offences against Life Unborn 

Abortion,,172 The Code has nine provisions that specifically dealt with abortion I7l The general 

principle that governed the crime of abortion and its punishments, as well as the exceptional 

grounds under which abortions may be performed lega ll y is stated under Art icle 528 . According 

to Article 529, self-abortion was punishable with simple impri sonment from three months to five 

years, and procuring means or aiding are punishable with simple imprisonment from one to five 

years . And , abortion procured by another (upon consent) entailed rigorous imprisonment not 

exceeding five years (Article 530). 

Where the woma n was incapable of giving her consent, or where such consent was extorted by 

threats, coercion, or deceit, or where she was incapable of realizing the significance of her 

'" The 1930 Penal Code. see Anicles 380-385. 
,-, Pena l Code orille Empire of Etlliopia. Proclamarion No. 158/1957. 
,-) Ibid. Anicles 528-537. 
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actions, or where the intervention was made against her will, the punishment was rigorous 

impri sonment from three to ten years. According to Article 531 abortion performed for gai n, or 

where the offender habitually made it a profession, he was liable to an additional penalty of fine . 

Nevertheless, abortion made on account of an exceptionally grave state of physical or mental 

distress, especially following rape or incest, or because of extreme poverty, entitled the offender 

to free mitigation of sentences (Article 533). 

The only exception where abortion was not punishable was provided under Article 534 and 

Article 536 of the Code. This is when it was made to save the pregnant woman from grave and 

permanent danger to life or health which was impossible to avert in any other way, and in the 

case of grave and imminent danger which can be averted only by an immediate intervention. 

Article 534 provides that abortion was not punishable where " it is done to save the pregnant 

woman from grave and permanent danger to life or health which is impossible to avel1 in any 

other way" According to T Wada the term "health" in Article 534 does not seem to include 

"mental health" 174 Thus, the on ly two grounds that abortion was permitted under the 1957 

Criminal Code were to save the life and physical health of the women. 

Therefore, it is clear that the 1957 Penal Code was less stringent than the 1930 Penal Code in 

recognizing some exceptions to the principle. But, Ethiopia still held strict abortion law during 

thi s period . 

3.4. The 2004 Revised Criminal Code 

The Revised Criminal Code has maintained most of the provisions of the former Ethiopian Penal 

Code. The Code has eight articles dealing with the crime of abortion. Like the previous penal 

codes abortion is made a crime in principle. This law has, however, introduced new features as 

well. One such new development is that it has broadened the groljnds of lega l abortion. Next 

discussion on the principle and exceptions of Ethiopia 's abortion law introduced in the 2004 

Revised Criminal Code is provided . 

3.4.1 . The Principle 

1 ~.I 
T. Wada. 110le 10 above. p. 22. 
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The intentional termination of a pregnancy, at whatever stage or however effected, is punishable 

in principle and the nature and extent of such punishment shall be determined according to 

whether it is performed by the pregnant women herself or by another, with or without her 

consent (Article 545). Thus, it is only intentional abol1ion, not abortion made negligently which 

is punishable under the law. For instance, a pregnant woman does not perform a crime of 

abortion if she br ings the death or injury of the fetus by a car accident caused by her negligent 

driving. This is because termination of pregnancy in this particular case is not intentional. 175 Self 

abortion is made punishable with simple imprisonment and any person who procured the means 

or aids the women in the abortion shall be punishable as a principal criminal or as an accomplice 

with simple imprisonment (Article 546) . 

According to Article 547, whosoever contrary to the law performs an abortion on another, or 

assists in the commission of the crime will be punished with simple imprisonment. Rigorous 

imprisonment of three to ten years will be the punishment where the intervention is made against 

the will of the women, or when she is incapable of giving her consent, or when such consent is 

obtained by threat , coercion or deceit or when she was incapable of realizing the signifi cance of 

her actions (Artic le 547) . Pregnant women who consented to an act of abortion contrary to the 

law will be puni shed by si mple imprisonment (Article 547(3)) . 

Whenever abortion is performed apart from the circumstances provided by law (Article 551) the 

punishment shall be aggravated (Article 548). Where abortion was performed for gain, or where 

the offender has made a profession of abortion (Article 92), the person is liable to an additional 

penalty of fine Where an abortion is made by a person who has no proper medical profession, 

the punishment shall be simple imprisonment for not less than one year, and fine. Note that the 

previous law did not provide for a special punishment for those persons who perform abortions 

without having proper medical profess ion. Where a crime of abortion is committed by a 

professional in particular by a doctor, pharmacist, midwife, or nurse practicing his profession, 

the Court shall , in addition to simple imprisonment and fine, order prohibition of practice, either 

for a limited period, or, where the crime is repeatedly committed for life (Article 123) . 

I ~ ~ For disclission on the experience of US Imv on this particular case of liabilitY'of the mother for the injuries she 
caused negligently to the fetll s. see Kristen Barren. 'Prosecli ting Pregnant Addicts for Dealing to the unborn ', 33 

A rizuna Lmr ReFiell', ]] J, 1991 . 
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The general provis ions relating to crimes impossible of completion (Article 29) shall apply in 

case of attempt to procure abortion on women wrongly supposed to be pregnant (Article 549). 

The court shall mitigate the punishment (Article 180) for crime of abortion whe're it is found that 

the pregnancy is terminated on account of extreme poverty (Article 550). It is important to note 

that for the 1957 Penal Code grave state of physical health or mental distress, if caused by rape 

or incest or as a result of extreme povel1y, can entitle the accused to free mitigation, whi le the 

latter factors (i .e. rape, incest or extreme poverty) do not on their own suffice as grounds of free 

mitigation unless they in addition bring about grave state of physical health or mental distress . 

However, for the 2004 Revi sed Criminal Code pregnancy because of rape or incest goes beyond 

free mitigation, serves as a defense for legal abortion. 

3.4.2. Exceptions to the Rule 

The major departure from the previous law is reflected under Article 551 of the revised law 

which deals with " Cases where terminating pregnancy is not punishable". 17G The previous Penal 

Code declares abortion unpunishabel only if " it is done to save the pregnant woman from grave 

and permanent danger to life or health wh ich is impossible to avert in any other way."m 

However, Article 55 1 (1) of the Revised Criminal Code declares the act of abortion unpunishabel 

when it is procured for the following grounds 

I. Termination of pregnancy is the result of rape or incest (Article 551 (I) (a)), 

II . The child has an incurab le and serious deformity (Article 551 (I) (e)), 

III. The pregnant women, owing to a physical or mental deficiency she suffers from or her 

minority, is physically as well as menta ll y unfit to bring up the child (Article 551 (I) (d)), 

IV. When the continuance of the pregnancy endangers the life of the mother or the child or 

the health of the mother or where the birth of the child is a risk to the Ii fe or health of the 

mother (Article 551 (1) (b)) . 

Indeed the new law has broadened the grounds of lega l abortion in Ethiopia . Furthermore the law 

avoided the med ical formalities required to perform legal abortion and which ha ve been 

stipulated wi thin the previous Penal Code. Vio lation of the 'Technical Guideline ' issued by 

176 T. Wada. note 10 above. p. 26. 
' " See Article 53~ of the 1957 Penal Code. n Ole 172 above. 
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FMoH is made punishab le by fine not exceeding one thousand Birr, or simple imprisonment not 

exceed ing three months (Article 552(2». 

3.4.3. Legal Abortion for Rape and Incest victims 

Legal abortion procured for the reason other than pregnancy resulting from rape and incest is 

beyond the scope of this study. Discussion on those factors is made only incidental to discuss ing 

the main focus of thi s writing, which is abortion procured for rape and incest victims. Next the 

legal basis, if any, available in Ethiopia for procuring abortion for rape and incest will be 

di scussed. 

It is Article 551 (I) (a) of the 2004 Revised Criminal Code which introduced legal abortion for 

rape and incest victims to Ethiopia's legal system. For the previous law such status (if it brings 

exceptionally grave state of physical and mental distre~s) only serves as grounds of mitigation 

But now it serves as one ground of legal abortion. Thus, any woman who is pregnant because of 

the criminal act of rape or incest can demand and get abOJ1ion service from any recognized 

med ical institution. The provision of the Revised Criminal Code that stipulates the necessary 

procedures for terminating pregnancy resulting from the criminal act of rape and incest is 

causing a problem in giving effect to the laws providing protection for the life of the unborn 

child . The Revised Criminal Code under Article 552 (2) provides that the mere statement of the 

women that she is a victim of rape or incest is adequate to prove that her pregnancy is the result 

of rape or incest. 

Moreover, the FMoH Technica l Guideline, which is an official interpretation of the law on sa fe 

abortion services across the country, provided in its implementation guide for Article 551 (I) (a) 

of the Revised Criminal Code that: 

"Termination of pregnancy shall be carried out based on the request and the disclosure 

of the women that the pregnancy is the result of rape or incest. This fac t will be noted in 

lhe medical record of the women Women who request termination of pregnancy after 

rape and incest are not required to submit evidence of rape or incest and/or identify the 

offender in order to obtain an abortion services. ,,178 

178 See Technica l Guideline", note 1 6~ above. p. 9. 
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There is no device envi saged by the law to check the implementation of lega l abortions made for 

rape or incest victims. The FMoH Technical Guideline for safe abort ion in providing 

implementation manual for performing legal abortion for rape or incest victims simply repeats 

what has been stated in the Revised Criminal Code. It seems both the executive and the legislator 

forgets what the principle and what the exception is. Thus, the exceptions to the principle of 

abortion law in Ethiopia need to be interpreted strictl y. 

If the law provides a governing principle on a certain issue and attached with it a number of 

exceptions, it is clear that the principle wi ll be eroded by the exceptions in a great deal. This is 

what is happing in the abortion law of Ethi opia. In principle abortion is a criminal act under 

Ethiop ian law. But the broad and unmanaged interpretation of laws dealing with the practice of 

abortion for rape and incest victims is helping women's to violate the principle of criminalization 

of ab0I1ion in great deal. Thus, the legislator'S intention of accommodating th~ interests of pro 

life and pro choice groups in the abortion law of Ethiopia is not working . As will be discussed in 

the next chapter, the practice seems to fa vor the interest of pro choice group s. In the next chapter 

of this study the practice of lega l abortion for rape and incest victi ms in some medical 

institutions in Addi s Ababa wil l be discussed . 

3.5. Conclusion 

The life of the unborn child has some level of protection under Ethiop ia's law. The FDRE 

Constitution is not explicit on the life of the unborn child . There is no conclusive evidence that 

the unborn child is subject of the protection of the right to life under Ethiopia 's Constitution. 

There is no indication under Article 15 of the Constitution that whether the right is protected 

starting from birth, conception or somewhere between . Thus, the writer concludes that the 

Constitutional provisio n of Article 15 does not lend much help for supporting or disproving the 

assertion that the unborn child has the right to life under Ethiopia ' s legal system. 

Nevel1heless, as discu ssed in the stud y, some level of protection for the life of the unborn child is 

found on those international human right instruments ratifi ed by Ethiopia . And according to 

Art icle 9 (4) of the Constitution , international human right instruments ratified by Ethiopia are 

integral part of the law of the land . Ethiopia has acceded to both the CRC and ICCPR and these 

instruments provide some level of protections for the life of the unborn child . The writer, 
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therefore, argues that the government of Ethiopia has a duty to provide some level of protection 

under its laws for the li fe the unborn chi ld . 

However, unlike the FDRE Constitution, protection for the life of the unborn chi ld is clearly 

provided in the ordinary legislations of the country. The 2004 Revised Criminal Code provides 

protection for the life of the unborn chi ld in uncontested manner. And such protection is 

reaffirmed in the FMoH 'Technical Guideline' for safe ab0l1ion. Thus, it can be concluded that 

the life of the unborn chi ld do have some level of protections under Ethiop ia 's law. But there is 

no clear provision under Ethiopia's law to frame such protection in the sense of protection of the 

right to life of the unborn chi ld . 

Before 2004 Ethiopia ' s abortion law has been leveled as a strict one. Current ly, Ethiopia sti ll has 

a strict abortion law. As mentioned in the previous Chapter, the law in principle prohibits 

abortion and made it a criminal act. But a number of exceptional circumstances are provided by 

the law for legal abortions . One of such permissive ground is legal abortion procured for rape 

and incest victims. Article 552(2) of the Revised Criminal Code provides that the mere statement 

by the women that she is a victim of rape or incest is adequate to procure legal abortion . The 

FMoH 'Technical Guideline ' also affirmed such fact This provision of the Revised Criminal 

Code will create problem in giving effect to the principle of abortion law. There is no any 

mechani sm envisaged to avoid abuse of the law by those pregnant women's who are in desperate 

to get rid of their babes. So, the failure of the law to envisage a mechanism which wi ll strictly 

control the practice of legal abortion, particularly abortions made for rape or incest victims, is 

creating a problem in giving effect to the principle of Ethiopia's abortion law. 

The next chapter will deal with the practice legal abortion for rape and incest victims in Addis 

Ababa. The procedural requirements to procure legal abortion for such victims and the 

compatibility or incompatibility of the practice with the law will be discussed in detail. 
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CHAPTER FOUR 

THE PRACTICE OF ABORTION FOR RAPE AND INCEST VICTIMS IN ADDIS 

ABABA 

4.1. Introduction 

As di scussed in the previous chapter. Et hi opia does not have a separate Abortion Act. So. the act 

of abortion in Ethiopia is regulated by the provisions of the Revised Criminal Code. In principle 

the Revised Criminal Code criminali zes the act of abortion. If it is made because of one of the 

exceptional grounds. abortion is legal in Ethiopia. Generally. Ethiopia's aborti6n law allows for 

the women to procure an act of abortion for five grounds which is provided under Article 551( 1) 

of the Revised Crimi nal Code. 

One of such grounds is pregnancy because of rape and incest. The Revised Criminal Code of 

Ethiopia stipulated that the FMoH will issue a directive containing the requirements and the 

procedures necessary to terminate pregnancy under the exceptional circumstance (Article 

552( I». But, unlike the case of other grounds, the Revised Criminal Code itself provided the 

requirements necessary to procure legal abortion for rape and incest victims. The mere statement 

of the women that she is a victim of rape or incest is sufficient to deliver the service to the 

women. The requirements and procedures necessary to procure legal abortion for the reasons 

other than rape or incest are stipu lated within the ' Technical Guideline ' issued by the FMoH. 

This chapter is devoted for discussing the practice of legal abortion for rape and incest victims in 

Addis Ababa. To accurately address the issue at hand , the chapter is divided into five sections 

including the introduction and conclusion. Accordingly, whi le the first section introduces the 

chapter, the general practice of legal abortion after the enactment of the 2004 Revised Criminal 

Code will be discussed within the second section of the chapter. The third section will analyze 

and discuss the practice of legal abortion for rape and incest victims in Addis Ababa. In this part, 

analys is of the interviews conducted by the writer with the physician 's providing legal abortion 

for vict ims of rape or incest in Addis Ababa will be presented . Attitude of the physician 's 

towards the abortion law is also discussed within this sect ion. The fourth section will be devoted 

to discussing the incompatibility of the practice of legal abortion for rape and incest victims in 
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Addis Ababa to the law, as well as the extent to which such a practice would not be in 

compliance with Ethiopia ' s ob ligations under international human rights law. Some concluding 

notes wrap-up the chapter. 

4.2. The Practice of Legal Abortion after 2004 

In 2004, Ethiopia expanded its abortion law, which had previously allowed the procedure only to 

save the life of a woman or protect her physical health.179 As outl ined in previous chapters, 

abortion is now legal in Ethiopia in cases of rape, incest or fetal impairment (Article 55 1 (I) (a)). 

In addition, a woman can lega ll y terminate a pregnancy ifher life or her chi ld's life is in danger, 

or if continuing the pregnancy or giving bil1h endangers her life (Article 551(2) (b)). A woman 

may also terminate a pregnancy if she is unab le to bring up the child, owing to her status as a 

minor or to a physical or mental infirmity (Article 551(1) (c) & (d)) . 

To give effect to this new law and based on its authorization by Article 552 (I) of the Revised 

Criminal Code, the FMoH issued a directive titled 'Technical and Procedural Guidelines for Safe 

Abortion Services in Ethiopia' in 2006. This instrument serves as a guidel ine for implementing 

Article 551 (I) of the Revised Criminal Code and any legal abortion across the country wi ll be 

made in li ne with what is stated within this directive. All health professionals across the country 

are duty bound to observe the provisions of this guideline in providing the service of legal 

abortion. 

Starting from the entry into force of the law, the number of induced abortions 180 procured each 

year has grown enormously. In 2008 only, an estimated 382,500 induced abortions were 

performed in Ethiopia, for an annual rate of 23 abortions per 1,000 women aged 15-44.181 

Accord ing to this report, the abortion rate is considerably higher than the national average in 

urban areas: 49 per 1,000 in Addis Ababa and 184 per 1,000 in the smaller urban regions of Dire 

Dawa and Harari . The high abortion rates in these urban areas are likely the result of many 

factors, including that the availability of private health care providers in t~ese commercial 

1'9 See Articles 54-1- 552 of Ihe FORE Revised Criminal Code. nole 4 above. 
180 Induced or lega l abortion for the purpose of this study refers to abortions procured because orone of the grounds 
illustrated under Arlicle 551 (I ) of Ihe Revised Criminal Code. nole 4 above. 
'SI Sec 'Facls on Unintended pregnancy and Abortion in Etltiopia ', GUlUllacher Ins[ilule. /PAS Etltiopia. p. 2. 
Available al .i.lIW:.l!\~.\\:,\:jp!\s.o.rg(.PI!iJ.1jcat jons!asseLuplo.ad.lil.e4.49_~9.Q.2. .pg[ lasl accessed on May. 28. 20 II . 
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centers draws women from surrounding areas . 182 Thus, the practice of legal abortion in medical 

institut ions has grown in very large number in today ' s Ethiopia. 

As to the place where lega l abortion is conducted, according to Article 551 of the Revised 

Criminal Code, it is in any recognized medica l institutions that legal ab0l1ion wil l be procured in 

Ethiopia. So any medical institution which has the necessary authorization from FMoH can 

perform legal abortion in Ethiopia. This has to do in expanding access to legal abortion for those 

women that legally and truly deserve the service. But at the same time it is creating problem of 

ill egal abortion. lIIega l abortion under Ethiopian law is abortion procured contrary to the law i.e. 

abortion made on the ground of economical or social reasons or available on request. As the 

number of private medica l inst itutions providing the service of abortion increases, the 

supervis ion power of the government to check their conformity to the law will decrease. Some 

private medical institutions in Addis Ababa provide the service of abortion on request, contrary 

to the law, for profits. 183 Therefore, the concerned governmental authority has to supervise the 

day to day activities of these private medical institutions and make them accountable for their 

misdeeds and there services conform to the law. 

The Revised Crim inal Code does not provide the specific period of gestation in which legal 

abortion is allowed under Ethiopian law. The Code simply states that it is 'within the period 

permitted by the profession' that legal abortion will be procured (Article 55 1). However, the 

'Technical Guideline ' of FMoH provides that it is only for a maximum of 28 weeks of gestation 

that legal abortion is procured . This is because there is a consensus among the medical 

professionals that it is only after 28 weeks of gestation that the fetus becomes viable. '84 Thus, 

induced abortion in Ethiopia can be legal ly procured not only if one of the five permissive 

grounds are fulfilled but also if the life span of the pregnancy does not exceed 28 weeks of 

gestation. 

181 Ibid . 
183 Interview with SiSler Fanaye Muluneh, nurse at Marie SlOPS International Ethiopia arada branch. from 10:00 
AM-IO:30 AM of may 23 , 20 II (according to her statement private medical institution that she has been worked in 
U1C past does not observe the grounds illustrated in the law and simply procure abortion for any women on request as 
they a fC profit orientated insti tutions), This laller view is similarly adhered by Tadcle Mekkonen, interview with 
Nurse Tadele Mekkonen. nurse aI Siuro Meda Health Cenler, from II: 15 AM- I 1:45 AM of May 20, 20 II . 
184 Sec 'Teclmica l Guideline'. note 164 above. p. 6. Note that in UK as well abortion on demand is allowcd only up 
to 28 wceks of gestational period. 
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Therefore, the 'Techni cal Guideline ' seems to imply a position that life begins not with 

conception or with birth . Rather it begins some times after conception, but definitely before 

birth, which is specifica ll y arou nd 28 weeks of gestation . Thi s is because the ' Technical 

Gu ide line' specifically states that the life of the fetus becomes viable' only after the passage of28 

weeks of gestat ion. But the guideline does not frame the prohibition of lega l abortion after 28 

weeks period of gestation in the form of protecting the life of the unborn child . 

Private clinics at all levels and governmental health centers do not procure legal abortion if the 

pregnancy passes the first trimester (a period of 12 weeks after conception). 185 This is because 

such medical institutions do not have the necessary medica l equ ipments and medica l expertise 

necessary to deli ver the service. Legal abortion for the second trimester will be procured onl y in 

Zonal Hospita ls, Referral Hospitals and Maternal and Child Health (MCH) Centers and 

Hospitals .' 86 All these health institutions that are given the authorization from the concerned 

authority, which is FMoH, shall procure the service of legal abortion either medically (Medical 

Abortion) or surgically (Surgical Abortion) . 187 

4.3. The Practice of Legal Abortion for Rape and Incest Victims 

4.3.1. General 

Pregnancy because of rape and incest is one of the five permi ssive grounds in which abortion is 

permitted under Ethiopia 's law (Article 551(1) (a)) This is one of the new features introduced by 

the 2004 Revised Criminal Code. Thus, any woman who is a victim of rape and incest and 

becomes pregnant because of such acts can demand induced abortion and get it from one of the 

recognized medical institutions in Ethiopia. Furthermore, Article 552(2) of the Revised Criminal 

Code declares that in case where termination of pregnancy is requested for th~ reasons of rape 

and incest, the mere statement by the women is adequate to prove that her pregnancy is the result 

of rape and incest. Such fact is repeated in the 'Technical Guideline ' issued by FMoH to provide 

safe legal abortion services to those women ' s who deserve it legally. It is in accordance with the 

I l< ~ Medicfll Abort ion involves laking hormones in order to pass the pregnancy vagina J1 y- thi s LIeal1nent is available 
up to the ninth weeks of pregnancy. Surgica l Abortion is involves the pregnancy being removed by an e.'\perienccd 
doctor. Sec the 'Tcchnica l Guideline' . note 16-1 above. p. 28. 
,<6 Ibid. p. 29. 
I S- . 

Ibid. pp. 16-1 9. 
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above two instruments that legal abortion for victims of rape and incest is provided across the 

country in Ethiopia. 188 

4.3.2. Procedural Requirements to Deliver Abortion Service 

Once a woman appears before a recognized medical institution and request the service of lega l 

abortion, there are some procedural requirements that need to be fulfilled before the act ofiegal 

abortion is procured . First, the physician/nurse will check whether the woman is pregnant and 

tries to ascertain the period of gestation Second, the physician will ask why the women opted for 

abortion and make sure her reasoning falls in one of the permissive grounds ofiegal abortion in 

Ethiopia. Once the physician knows the legality of her request, he/she will write such fact within 

the women's medical record. There is also a 'Consent Form' 189 prepared by FMoH to be filled 

by the women for this specific purpose. Third, the phys ician or the nurse wi ll give counseling to 

the women on the availab le options other than abol1ion. Such counseling includes; explaining the 

health risks that may face the women because of abortion, advising the option of continuing with 

the pregnancy and giving the child for adoption after birth if the women does flot want the child 

and also raising women ' s' awareness as to the methods of family planning. 

It is only after such formal procedural processes are completed that the actual abortion wi ll be 

procured . The above formality requirements are observed for any legal abortion. But the focus of 

this study is the practice of abortion for rape and incest victims only. There are no special 

procedural requirements to be fulfilled in order to procure legal abortion for rape and incest 

victims. Simply the statement of the woman that her pregnancy is the result ofrape and/or incest 

will be recorded and no other inquires wi ll be made by the physician to prove whether her 

188 The scope of this study limits itself to the practice of legal abortion for rape and incest victims in Addis Ababa. 
For further discussion on the practice of abortion in Ethiopia, see Saba Kidam8mariam, 'Medical Abortion in 
EOtiopia: Policy and Practice' , Africa Regional Meeting on Medical Abortion, Johmmesburg, South Africa, March 
11 -13 . 2009. Available at w,yw. mcdicalabortionconsortium.org/ .. .ISaba%20Kidamamariam.Im1 last accessed on 
June 7. 20 II: Janie Benson, Tibebu Alcmaychu, Karen Otesa & Joan Healy. 'Monitoring Safe Abortion Sen/ice in 
Ethiopia : Testing a Model to Improve Service Availability, Use and Quality' . Conference orlhe International Union 
for Ole Scientific Study of Population ([USSP). Marrakech. Morocco. Septcmber 2009 . Available at 
http://iussp2009.princeton.cdu/download.aspx?submissionld=92902 last accesscd on June 7. ' 20 II. and see al so 
Fasika Feredc. 'M inors Awareness about the New Abortion Law and Minors Access 10 Safe Abortion Services in 
Ethiopia: the Case of Marie Stops International Ethiopia Centers in Addis Ababa '. Amsterdam. 2010 . Availabl e at 
!lHP :(b}lnm~1: ,?9.~~G_Lu.Y!L!). !I.O).~~~,?!.~~!.I;.!)W_(m~.uqLpg[ last accessed on June 7. 20 II . 
189 The 'Technical Guideline ' of FMoH provides the format of the Consent Form to be used by all medical 
instiluljons in Ethiopia. see appendix I of the Technical Guideline annexed in this study. 
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statement is t rue or not. This is because both the Revised Criminal Code and the 'Technical 

Guideline ' of FMoH specifica ll y state that the womans' statement is adequate enough to provide 

the service of safe abortion for the woman. 

4.3.3. The Presumed Rape and Incest Victims 

Based on the information gathered from physicians procurIng legal abortion In main 

governmental and private medical inst itutions in Addis Ababa, most pregnant women's 

requesting the service of legal abortion provides the justifications of rape and incest as the cause 

of their pregnancy .190 As mentioned above, the onl y evidence required by the physician to 

provide the service is the statement of the women that she is a vict im of rape or incest. Once the 

phys icians secured such statement of the woman, the women will be provided with a 'Consent 

Form' to write her names and sign on it. Once such form is filled by the women by stating that 

the cause of her pregnancy is rape or incest the law holds a presumption of truth on the statement 

of the women. The law forbids the physician from requiring evidence that supports the statement 

of the woman. 191 Even the physician is not allowed to make in-depth interview with the woman 

so as to prove the truth of the stated fact using hi s/her subjective view of the case. In Thus, as the 

practice shows, there is no mechanism to control the improper and il legal use of this ground of 

abortion by those women who know the gap in the law well . 

The rationa l of the Revised Criminal Code (Article 552(2» in stating that the mere statement of 

the women that she is a victim of rape and/or incest is adequate to procure legal abortion is the 

social stigma prevalent in Ethiopia that hinders womens from reporting violent acts made against 

190 Inler" iew wilh Nurse Lemi Kebede. nurse al Shiro Meda Hea lth Cenler. from 10:30 AM -I I :00 AM of may 20. 
20 II . interview wi th Nurse Tadelc Mekoncn (note 183 above), interview with Nurse Fanaye Muluneh (note 181 
[lbm'c). interview wi th Sister Alcmnesh Yehulaeshcl. nurse al Marie SlOPS International Eth iopi;;l mada bnlllch. from 
10:45 AM- II :10 AM of 111(IY 23. 20 11 . interview with Sister Ascnakcch Darscma. nurse at Gandhi Hospital. from 
03 :05 PM-03:30 PM of may 20. 20 I I. illlerview wi lh Nurse Mekonen Zewde. nurse at Gandhi Hospital. from 04: 10 
PM-04:50 PM of may 20.201 I. illlerview wit h Sister Bettelheim Debebe. nurse al Yekat it 12 Hospital. frol11 02 :20 
PM-02 :50 PM of may 21. 20 1 I. interview with Sister Meseret Ashenafi . nurse at Yekatit 12 Hospila l. from 03 : 10 
PM-03 :45 PM of may 2 I. 20 1 I. interview wi th Sister la lenne Tafesse. nurse at Zewodito Hospital. from 03:30 AM -
04: 10 AM of may 22. 20 I I. Note tllm all thi s nurses took a training organized by FMoH so as to acquire nurses wiOI 
skills necessary to perform safe abortion services in Ethiopia and currently they arc engaged in provid ing safe legal 
abortion services in their respective medical institu tions. 
191 Specifically. Artic le 55212 of the 2004 Revised Criminal Code and the provisions of the 'Teclmical Guidel ine' 
created to give effect to the provisions of the Code. 
19:! Supra note 190. Most of the physicians procured aborLioll service in Addis Ababa believed that a WOlllall who is 
actually a vicl im of rape or incest can be identified subj ectively. There are sOllle psychological and physical signs 
Ihm wi ll be exh ibited by slich women 's. 
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them .193 The other rational of the law seems to be the difficu lty o f proving whether the cause of 

the pregnancy is rape or incest. Discussion on these rationales of the law wi ll be made on the 

next section of thi s stud y. [n practice, such connotation of the law creates a good opportunity for 

wo men's to resort to lega l abortion stating the pretext of rape or incest as the cause of their 

pregnancy. Nurses wo rking on both private and governmental medical inst itutions in Addis 

Ababa believe that more than 50% of the wo men stating the grounds of rape or incest as the 

cause of their pregnancy are not telling the truth194 This does not mean that there are no genu ine 

women ' who are truly the victim of rape or incest and get the service of legal abortion stating 

such facts . Rather, the writer is argu ing that the practice shows that a signifi cant number of 

wo men ' in Addis Ababa are abusing Article 552(2) of the Revised Criminal fode so as to get 

legal abortion on request. 

For instance ' arada branch ' Marie Stops International Ethiop ia l95 provides legal abortions 

service for minimum of thirty women' within a day. 196 And more than twenty of these wo men 

provide the justification of rape or incest as the cause of their pregnancy. 197 But it will not be a 

logical conclusion that the crimina l act of rape or incest are committed in such hi gh incidence in 

Addi s Ababa a nd leading to such amount of unwanted pregnancies. Thus, it is clear that the 

permi ssive ground of rape and incest are bei ng used as a pretext for getti ng safe abortion service 

in Addis Ababa. In such a way abuse of the law is prevalent in Addis Ababa. Most physicians 

procuring safe legal abortion services in main medical institutions in Addis Ababa agree with 

IY3 Scc Mi nutes of the Justice System Reform Progra m Coordinating Committee (Senc 14. 1995 Eth. Cal.. June 21. 
2003) 
19·1 Note that all nurses interviewed by the author (nolc 190 above) stated that 1110S1 of the womall 's who provided the 
reason of rape or incest as the cause of their pregnancy arc not actually raped or became U1C victim of incest. They 
arc simply lIsing the gab of the law to gel away with the problem of unwa nted pregnancy. Once the service of lega l 
abortion is procured, some women's privately confess 10 the nurses the actual reason of their act of abortioll . which 
is _1110SI of the time lInplaIUlCd pregnancy. 
19.'> According to Human Life Intemational M ission Report Marie Stops International Ethiopia only performs ten 
thousand (lborti ons every year. Maric Slops International has twenty abortion clinics in Ethiopia, about hal f of them 
in Addis Ababa. For marc discussion on the intolerable work of Marie Stops International Ethiopia on the issue of 
abortion. see 'Human Life International M ission Report '. M issionary tripe to Ethiopia, reported by Email Hagamll 
and Bntin Clowes. Junc. 20 I I. Available at 11!.t.p:/f\~~\:~I'Jlli ,9rg(.i Il.ge.'~, pll.R(Il!i ~~ iQ I!,Ii~I.W:ellg1.i ~11" "~~Nl1g,(!fri.e&2.n, 
l11i ssig.1J,r.eP9n,et.1.ti.Qpi i.t.,iw.le,~.\lJ .1. las t accessed on June 24. 20 I I. 
196 Intcrview made with Sister Fanayc M uluneh (note 183 above) and Sister Alemnesh Yehulacshet (note 190 
(lbovc). 
IY" Ibid. 
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this conclusion. 198 Thus, the writer here concludes that the practice and the law in abortion issue 

are not going on the same track. 199 

The trend and incidence of legal abortion in Addis Ababa shows that abortion is used as method 

of fami ly planning by many women ' s. That is the reason why some of physician ' s procuring 

legal abortion in Addis Ababa come across with a number of women ' s requesting abortion 

service for the second or third times 200 However, the practice of abortion as a method of family 

planning is not in line with Ethiopia's obligation under the CRe. In its concluding observation 

on India 's initial report, the CRC Committee201 has noted that abortion as a method of family 

planning, specifical ly selective abortion, is against the right to non-discrimination which IS 

guaranteed under Article 2 of the Convention202 Furthermore, in its General Comment No. 7, 

entitled implementing child rights in early childhood, the CRC Committee condemns selective 

abortion as discrimination against children and as a serious violation of their rights, affecting 

their survival. Such practice of abortion is also in vio lation to the Cairo Programme of Action 

that declares that " In no case should abortion be promoted as a method offamily planning. 
,,20) 

Therefore, the practice of legal abortion in Addis Ababa is not in line with the obligation of the 

government of Ethiopia under CRe. The practice encourages selective abortion to be procured. 

And laws ' that encourages the practice of selective abortion is clearly in contravention to 

protection of the right to non-discrimination guaranteed under Article 2 of the CRe. Thus, the 

concerned authority has to take a certain measure to bring compliance of the practice of legal 

abortion to obligations under CRe. 

198 See supra notc 190. The interview made by the writer to physician's working in three governmental hospitals, 
one hea llh centers and in Marie Stops International Ethiopia branch shows such fact. Surprisingly enough all are 
explaining the fact that the principle of Ethiopian ab0l1ion law which criminalizes the practice of abortion on 
demand is not working in practice. The practice shows as if abortion is legal :md Ethiopia has liberal abortion law. 
199 Though the scope of this st udy is limited to the practice of legal abortion for rape and incest victims, informal 
di scussion wilh the participants of this research reveals that the abuse of the law is not limited to the legal abort ion 
procured for rape and incest victims. For instancc. lhe provision of thc law that allows legal' abortion because of 
minority is ellso <Ibused in practice by Illany wOlllens' . Since the statement of tile pregnant women tJlat she is a mjnor 
is enough to procure lega l abortion. many womens ' whose actual age is obviously above 18 requested and obta in the 
service of legal abortion mentioning the above ground of the law, note 190 above. 
~w Interview made with Nurse Tadele and Sister Meseret. note 190 above. 
~O l Note that the government of Ethiopia has submitted three periodic reports to the Committee till now. The third 
period ic report and tJle concluding observation of the CRe Comminee do say nothing about the issue of abortion. 
~;ai lable athtlR/!\V\\" X, .l!l1il'LQ[g/[e[W9[i<j/'9\ID \fY, .J;R<:;,.J'T1::L.4),~.Q9<1~Q,QJ)l1l1) last accessed Oil May 3 I . 20 II . 
- - See supra note 151. 
~uJ Cairo Programme. note 11 5 above, chapter two, para. 62. 
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The executive organ of the government, specifically the Federal Ministry of Women, Children 

and Youth Affaires (hereinafter ' FMWCY A') and FMoH, are not playing their respective roles 

in supervising the strict implementation of abortion laws. It is hard to imagine that the above 

organs do not have the in format ion on the actual abuse of the law in practice. If that is the case, 

what is the reason fo r not taking measures which will avoid or minimize the problem of abuse of 

the law in practice? Or are they encouraging a liberal abortion law which is observed in practice 

because of the abuse of the law by many pregnant women. The writer has the opinion that the 

executive branch of the government has left the practice of abortion unregulated because of its 

tacit need to libera li ze abortion law of Et hiopia . Physicians procuring legal abortion in Addis 

Ababa stated that they ha ve been reporting the abuse of the law by the women ' s to their 

immediate superviso rs204 But, no practical measure has been taken by both the Children 

Directorate ofFMWCY and FMoH to deal with the problem of abuse of the law ti ll now. 

4.3.4. Attitude of Physician-s on the Abortion Law of Ethiopia 

Minutes of the Ju stice System Reform Program Coordinating Committee indicate that a Policy 

Committee which consists of high ranking government officials and legal experts had decided by 

majority, in favor of decriminalizing abortion in 2003 2 05 But, since the law could not be enacted 

- as expected - at the end of the parliamentary year, it appears that the pro-life group seized this 

opportunity to push its views and the new law cou ld not go beyond the broadening the grounds 

in which abortion is legal206 Whatever the deliberation it might be before the coming into effect 

of the law, currently the act of abortion is in princi pie a crime. 

Surprisingly enough all physicians procuring abortion service lI1 Addis Ababa have the 

awareness about the provisions of the Revised Criminal Code 'dea ling with the crime of 

abortion
207 

So the prob lem encountered in practice is not related to lack of knowledge of the law 

on the part of the physicians . Rather the problem is associated with the wording of the law 

(Article 552(2) of the Revised Criminal Code) itself and the ignorance of the execut ive branch of 

:!04 Supra note 190. 
'U; Supra note 193. pp. 3 & 4. 
'06 Ibid . 
201 Note Ihm an interv iew made with nurses procuring legal abortion in Addis Ababa reveals the fact lhal aJi 
physici[IOS have the mvareness about the Ethiopian abort ion law. Even some of them know the exact provisions of 
the Revised Criminal Code in detail. Supra 110te 190. 
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the government in managing the practice of legal abortion and make sure the provi sions of the 

law interpreted in good faith keeping in mind the object and purpose of the law. 

Most medical professionals support the current abortion laws of Ethiopia ,08 They stated that the 

current status of Ethiopia ' s law is moderate enough to balance the interest of pro life and pro 

choice groups . The majority of this professionals view the matter from the perspective of 

safeguarding maternal health of women and reducing the rate of maternal mortality in Ethiopia. 

They argue that if abortion is strictly forbidden in Ethiopia, women will resolt to traditional 

method of abortion and this will increase maternal mortality. On the other hand, if abortion is 

permitted on demand , women will try to use abortion as a method of family planning. And this is 

both undesirable and unmanageable considering the economical capacity of the country. 

In countries like Ethiopia where there is still shortage of medical professionals that provide basic 

heal th service to the people, diverting a number of physicians for providing safe abortion service 

will not be a sound policy decision. Moreover the easy way to deal with the problem of 

unwanted pregnancy is not increasing women ' s access to safe abortion service. Rather it is 

raising the women awareness about methods of family planning that will have a long and 

sustainable impact on the women ' s life . To decrease maternal mortality during giving birth, 

training of basic midwife skills should be given at community level for any volunteer womens . 

Thus, the abortion law of Ethiopia is very moderate enough that takes in to account the social , 

religious and economic situation of the country. 

Some medical professionals have the opinion that Ethiopia ' s abortion law should be liberalized 

more in a way which permits abortion on demand or on the grounds of socio-economic 

factors 209 The Revised Criminal Code considers ' extreme poverty ' as a mitigating factor , but not 

as a ground of legal abortion (Article 550). These groups of physicians argue that if the women 

do not want the child the law should not force her to give birth for her child. They used the 

privacy and body integrity argument of western scholars to support their positions ' lo But, even 

108 Interview made with Nurse TadeJc, Nurse Mckonen, SiSler Bethlehem. and Sister Alcmnesh (note 190 above), 
~09 Imcrview IllCldc with Sister JaicIUlc and Sister Asenakech (note 190 above). Note that LIti s view is also supported 
by some known legal scholars in Ethiopia like T. Wada, see supra note 10 above. p. 32. 
::! l ll For further discussion on 11lC issue of Woman's Right of Privacy vs. the righl"s of the unborn child in Abortion 
Context. see Loui se B. \Vright. "Fetus V S. Mother: Criminal Liability for Maternal Substance Abuse during 
Pregnancy' . 36 Wayne law Review. 1285, 1990 . p. 2-6. 
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these groups of nurses agree that the practice of legal abortion in the name of rape and incest 

victims is a common trend in most of the medical institutions in Addis Ababa. 

4.4. Incompatibility of the Practice with the Law 

Ethiopia ' s law of abortion is very clear on the issue of legal abortion for rape and incest vict ims. 

It spec ifi ca ll y declares as if the mere statement of the women that she is a vict im of rape or incest 

is adequate enough to deli ver the service of legal abortion. But there i s abuse of such law when it 

comes to implementati on. It is not only those pregnant girl s who are actuall y raped or become 

victim of incest that are invoking the provisions of the law to get the service of lega l abortion 2 11 

Even though the physician knows that the women is dishonest, they cannot do anything to 

prevent the legal abortion from happening if the women once stated in the medi cal record that 

she is a victim of rape or incest. Thus, there is clear abuse of the law by those women who are 

not legally entitl ed to get the service of lega l abortion. And as the practice shows, such abuse of 

laws permitting legal abortion for rape and incest victims is eroding the principle of Ethiopia ' s 

abortion law in great deal. 

Wh y does not the law attach certain requirements to be fulfilled by a wo man claimed to be a 

victim of rape or incest to obtain legal abortion? One of the rationales of the law in declaring the 

women ' s mere statement is enough to procure legal abortion seems that it is very difficult to 

prove the existence of the situation of rape or incest. The other rational of the law is the socia l 

and cu ltural reality of the country that most of the women who are tlie victim of rape or incest do 

not report the situation to the police2 12 It is very difficult to prove medically that whether the 

pregnancy is the result of rape or incest unless it is made short time after the act. Thus, the first 

rational of the law is both sound and logical. But, the second rati onal of the law di scourages the 

women from reporting to the police the crimes of rape or incest committed against them. By 

doing so, it helps the perpetrators of the crimes go unpuni shed . Thus, the writer contends that the 

second rational of the law is not a tenable one and has its own harmful impacts. 

~ t 1 Interview made with Nurse Tadele, Sister Fanaye, Nurse M ekoncn, Sisler Mesercl, and Sisler Jalcnne (note 190 
above). The pmctice of legal abonion in Add is Ababa shows such fa c\. College student s and urban girls simply state 
illC fact of "being a victim of rape or incest', because they kno\\' the \(tW well . Even some of the girls come with their 
boyfriends and provide the above reasons wi thout any worry for U1C physicians. But in the informal discussion they 
have with nurses. they usually revile the true reason of their decision to resolute to the ael abortion. which is most of 
~1; lime unw<lnted pregnancy. 
_1- See supm note 193. 
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Therefore, to stop the abuse of the law a certain requirement should be attached with Article 

552(2) of the Revised Criminal Code. The physician procuring abortion service in Addis Ababa 

has the opin ion that, besides the women 's statement that she is a victim of rape and incest, the 

physicians should have the discretion to decide whether legal abortion shall be procured or 

not 213 According to thi s group of physicians, in-depth interview of the women, by the physician 

will disclose whether the women's statement is dishonest or not. They argued further that a 

woman who is actually a victim of rape or incest shows undeniab le psychological trauma and a 

physician can identify such fact easily214 The writer has the opinion that allowing the physician 

to conduct such in-depth interview with the women so as to revea l the truth will definitely reduce 

the problem . But it does not avoid the problem of abuse of the law in full 

At this juncture, the writer finds it relevant to discuss the experience of other countries on the 

issue at hand . Abortion law in Mexico is more or less similar with Ethiopia ' s abortion law. In all 

states and federal districts of Mexico legal abortion to terminate a pregnancy resu lt ing from rape 

is not punishable21 s In all states, legal abortion requires women to provide official proof that 

they meet the eligibility criteri a for rape prescribed in state law216 An official claim must be 

filed with the Ministry of Health immediately after the rape occurs. To have a claim recognized, 

women are advised not to shower and to bring their soiled underwear as biological evidence of 

the rape
217 

A medical exam is done to gather samples and examine injuries: Then the claim, 

known as a "denuncio," is filed with the Ministry of Health agent on duty, who collects 

information on the detai ls of the reported rape21 8 

The steps of this process are intrusive, and a woman must be able to act promptly and bear the 

strain of the process immediately after the trauma of a rape in order to access their legal right to 

:!13 Interview made with Nurse Tadele and Sister Mescrct (note 190 above). 
'" Ibid. 
:!l.'> ShoshmlIla Handel. . Access to Lega l Abortion for Sexua l Violence Survivors: Providers Knowledge, Att itudes 
and Pract ices in Guerrero, Mex ico,' the University of Norlh Carolina at Chapel Hill, University Center for 
/mernarional Studies, 2005. p. 12, available at htlp://cgLunc.cduJupJoads/media itcmslaccess-to-lcgal-abortion-for­
sex tiel I-violence -su rv i vo rs -p rovi deI'S -know I edge-a I t i tudes-a nel -Drac! i ces-i n -guerrero-Illcx i co. 0 ri gina I. pdf I a 5 t 
accessed 0 11 May 30,20 II. 
:!16 Ibid. p. 13. note that the lega l procedure that womcn who have been raped Illust follow in order to gel 
authorizatjon for a lega l abortion in Mexico is modeled aftcr procedures in the United States and Canada . which are 
oftcn known as "rape kit" procedures. 
'" Ibid. 
'IS Ibid. p. 1-1 
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the opt ion of abortion 21 9 As Shoshanna Handel rightly said ' it is· easy to imagine that some 

women who have been raped may not fee l ab le to go through the required procedure, and 

therefore would forgo their legal access to abortion or prosecution of the rapi st. ,220 However, 

such procedure of the law clearly avoids or hinders abuse of the law by those desperate women ' s 

who are decided to terminate their pregnancy by any means availab le. Thus, in countries like 

Mexico, Canada, and USA, women who are pregnant because of rape can onl y get lega l abortion 

if the crime is reported to the pol ice (reported rape)221 

For the case of Ethiopia as well, the writer sees no substantial harm in, introducing the 

requirement of ' reported rape or incest' in order to procure legal ab0l1ion for victims of rape and 

incest. The introduction of such requirement to the Ethiopia legal system wil l have two main 

advantages . First, it wi ll terminate the abuse of the law that allows legal aborti on for rape and 

incest victims. In such a way it avoids the deviation of the practice of abortion from the principle 

of Et hiop ia's abortion law. Second, it helps to encourage wo men' s to develop a habit of 

reporting to the po lice any sexual assault/vio lence committed on them. In doing so it also makes 

possible prosecut ion of the rapi st. At least for urban areas, the situation of lack of access for 

reporti ng will not be the problem in introducing such requirement to the Ethiopia legal system. 

The clear risk of such introducti on is that only very small number of wo men, who are the vict im s 

of rape, or incest, might go to the poli ce and report the situat ion because of the social st igma 

attached to them w hen they take the case to the public. One impol1ant fact to keep in mind is that 

most of the women who are abusing the law to get safe abortion service are urban girls. So the 

problem of social st igma and fear of the wo men to take the case to the police can be easil y 

avoided through various ways including awareness creation programs within the society . To dea l 

with such problem, secret reporting system can be introduced by the police in order to encourage 

wome n to claim legal redress for the crime committed on them. It is on ly in such a way that 

women in Ethiopia will develop the courage to report any crime committed on them and makes 

the criminals liab le for their crimes. The government shou ld always enfo rce an abortion policy 

that discourages women from using an act of abortion as a primary way to get away with 

019 Ibid. 
22() Ibid . 
211 Ibid. 
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unwanted pregnancy. It should be done only if there is no other option (for instance adoption) for 

the victim to go away wit h their pregnancy that the service of abortion shall be procured . 

Thus, introducing ' reported rape or incest ' req uirement to the Ethiopian legal system will 

de fi nitely avoid the abuse of the law and create conform ity of the practice of legal abortion for 

rape and incest vict ims with the law. Such requirement does not need to be a stringent one. It is 

enough for the women to bring the evidence of her complain from the police station . Once the 

physicia n receives such evidence from the woman the service of legal abortion wi ll be procured . 

Alternative to such ' reported rape or incest ' requ irement, the law should entitl e the physicians 

the ri ght to make in-depth interview with the alleged victims to di sclose the truth, in case they 

suspect the dishonest of the women' s statement. Furthermore, a central data base system that will 

register the identity of womens' obtaining abortion service across the country should be 

estab lished. The estab lishment of such system wi ll have the following advantages. First, it wil l 

enable the government to have accurate data on the number of womens obtain ing legal abortion 

services in the country. And such data will be used as input in framing and improving po li cies 

related to the life of the unborn chi ld and method of fami ly planning ' s. Second, womens ' who 

are abusing laws permitting legal abortion for rape and incest victims habitually can identified 

easi ly. So, the concerned authority in Ethiop ia should establish such data base system. 

4.5. Conclusion 

The practice of legal abortion for rape and incest victims in Ethiopia is governed by Article 552 

(2) of the Revised Criminal Code and by the pri nciples enshrined with in the 'Technical 

Guideline ' ofFMoH. The cumulative reading of these instruments shows that the mere statement 

of the women that she is a vict im of rape or incest is adequate enough to procure lega l aborti on. 

Thi s statement of the law has created a good opportunity for many pregnant 'women in Addis 

Ababa to abuse the law and get safe aboltion service illegall y. The interview conducted by the 

writer with a number of physicians working in vari ous medical inst itutions in Addis Ababa 

reveal the fact that many wome n use the permissive ground of rape or incest simpl y to get legal 

abortion service . Such abuse of the law is very widespread in Addis Ababa . 
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Though the legislators might have their own rationales in declaring the mere statement of the 

women is adequate to provide the service of legal abortion in case of rape or incest , the practice 

shows that it is not only the actual vict ims of rape or incest who are using such provi sion of the 

law to get safe legal abortion . Such practice of legal abortion has creating a problem in giving 

effect to protections provided for the life of the unborn child under Ethiopia 's law. The principle 

of Ethiopia ' s abortion law is being violated because of the dishonest of the statement of many 

women. In shon , the practice of abonion is liberal in Addis Ababa. This is because any women 

can get the servi ce of abortion by simply stating that the cause of her pregnancy is rape or incest. 

The failure of the FMoH to supervise medica l in stitutions procuring abortion service in Addis 

Ababa intensi fied the problem more and more . 

The execut ive branch has to stop its passive approach on the issue of abonion and take certain 

measures which will avoid or minimize the abuse of the law. One of the so lutions to do away 

with the abuse of the law is introducing the requirement of ' reported rape or incest ' for the 

woman who alleges that the cause of her pregnancy is rape or incest. Thus, a woman who comes 

to medical institutions requesting an abortion service should also present ' evidence of her 

accusat ion to the police. In such a way women who are abusing the law to get safe abortion 

service will be di scouraged . The other means to minimize the abuse of the law is entit ling the 

phys icians the right to make in-depth interview with the women before procuring the service in 

order to prove the truth of the women statement using their subjective view. Establishing a 

centra l data base system that will register the identity of women's requesting the service of lega l 

abortion across the count ry wi ll also help in minimizing the abuse of the law. 

In the next chapter concluding remarks and major findings of the writer wi ll be presented. 

Furthermore, recommendation that might help to reduce the problems identified in the practice of 

legal abonion in Addis Ababa for the alleged rape and incest victims will be provided. 
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5.1. Conclusion 

CHAPTER FIVE 

CONCLUSION AND RECOMMENDATION 

It has been said and traditionally accepted that the right to life protection starts from birth and not 

from conception. There is also an argument which states that the right to li fe protect ion start s 

somewhere between conception and birth . As it has been discussed in this study, the right to life 

provisions of most international and regio na l human right s instruments do not clearly provide 

whether such protection starts from birth, conception or somewhere in between. The proponents 

of both birth and conception theory provide various arguments to prove and legitimize their 

respective positions. However, as discussed in this study, the in-depth anal ysis of the hi storical 

documents which serve as a preparatory material for some of the international human rights 

instruments, which includes the UDHR, ICCPR, ACHR, ECHR and CRC, shows that the li fe of 

the unborn child does enjoy some level of protection under such instruments . 

Especiall y, the ICCPR and the CRC clearly provides some level of protection fo r the life of the 

unborn child. The CRC, in its Preamble, expressly provides the need for protecting the child 

before birth. Some scholars contested this statement of the CRC and argue that it is not sufficient 

enough to demand right to li fe guarantee for the unborn child under the CRe. But , in the view of 

this writer, it is legall y sufficient to demand some level of protection for the life of the unborn 

child under CRe. The ICCPR provides, under Articl e 6(5), some leve l of protection for the life 

of the unborn child indi rectl y when it prohibit s cap ital punishment for pregnant women. Under 

thi s sub article the life of the unborn child is granted protection similar to persons below the age 

of eighteen. Thus, the life of unborn child has protection also under the ICCPR and state parties 

are duty bound to provide such protection under their national legislations. 

Neverthel ess the issue of whether the right to life provisions of these human ri ghts instruments 

protects the unborn child as subjects of the right to life guarantee is left unsettled under 

international law. Thi s is because international consensus on thi s contested matter is very 

difficult to reach . It seems that international law leaves such issue to be sett led by the domest ic 

law of states. As the lravaux preparalOires of some of the international human right s documents 
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show the delegates that were invo lved in the negotiation of the·se instruments avo ided the 

insert ion of the phrase ' starting from birth or conception' from the right to life provisions of the 

above instruments for the mere reason of not jeopardizing the ratification of the inst rument s by 

the member states. Therefore, the intention of refuting protection for the life of the unborn child 

played no part in the absence of 'starting from conception' phrase within the provisions of the 

above human rig hts instruments. 

This as a backdrop, the abortion laws of states, which are state parties to these human rights 

instruments, ranges from the extremely strict laws which criminalize abortion to liberal laws 

whi ch permit the practice of abortion until some stage of gestation. Thus, states ha ve the margin 

of ap preciation to criminali ze or liberalize abortion. The fact that a certain state has a li beral 

abortio n law means that the leve l of protection given for the life of the unborn child under that 

state ' s legislation is very low. Furthermore, the CRC Committee declares that the practice of 

selective abort ion (especially in those states that have liberal abortion laws) is against protection 

of the right to non-discrimination guaranteed under Article 2 of the CRe. Thus, it is argued 

under this study that those state parties to CRC (and possibly TCCPR too) that have absolutely 

liberal aboltion laws are in contravention of their obligations under these instruments to provide 

some level of protection for the life of the unborn child . This is because ICCPR and CRC clearly 

guaranteed some level of protection for the life of the unborn child . 

Apart from selective abortions, the pract ice of using abortion as a fam il y planning method is also 

considered to be in violation of the obligation of States under the CRe. As arg~ed above, thi s is 

confirmed by the concluding observati on of the CRC Committee on India . This indeed has far 

reaching implications for those states parties to the CRC that not only have a law that seems to 

promote abortion as a famil y planning method, but also those with strict laws but very libera l 

practice that a ll ows abortion as a family planning method . 

It has also bee n argued, albeit briefly, that a rep roductive right ofwo.men does not entitle woman 

an abso lute right to abortion . As di scussed under thi s study, the argument of some scholars that 

the protections of reproductive right entitl e every wo man the right to aborti on is not in line with 

the provisions of international human rights instruments. And thi s assertion by no way represents 

the correct understanding of reproductive rights . As highlighted above, both the ' Beijing 
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platform ' and the ' Cairo Programme' do not define reproducti ve rights as a right to abortion . 

State delegates in both Cairo and Beijing Conferences affirmed that abortion should not serve as 

a method of family planning . Thus, provid ing protection fo r the reproduct ive rig hts of wo men do 

not affect the protecti ons available for the life of the unborn chi ld under international law, as 

reproductive right does not necessarily imply an absolute right to abortion . 

Therefore, it is concluded under thi s stud y that the right to life provisions of international human 

rig ht instruments do not provide in an abso lute way whether the unborn child is a subject of the 

rig ht to life or not. This does not, however, mean that the unborn chi ld does not enjoy any 

protection, si nce the unborn life is already considered to be wo rth y of protect ion under 

international human rights law. But such protection is not yet framed in the sense of "a ri ght to 

li fe" of the un born child and has not yet received international consensus. 

In Ethiopia, the law provides protection for the life of the unborn child . The ri ght to life 

provision of the FDRE Constitution is silent on protection of the life of the unborn child . As 

di scussed in thi s stud y, there is no indication under Article 15 of the Constitution that whether 

the right to life of ' every person ' is protected starting from birth, conception or somewhere in 

between . Thu s, it is concluded under thi s study that the right to life provis io ns of the FDRE 

Consti tut ion do not lend much help for supporting or di sproving the assertion that the unborn 

child has the ' right to li fe' under the Ethiop ia lega l system. 

Nevel1heless, it has been found worth of remembering that some level of protection for the life 

of the unborn chi ld is found in some of the international human right s instruments ratified by 

Ethiopia . According to Article 9 (4) of the Constituti on, internationa l human rights instruments 

ratifi ed by Ethiopia are integral part of the law of the land . Ethiopia has acceded to both the CRC 

and ICCPR, and as discussed in this study, these instruments provide so me level of protections 

for the life of the unborn chi ld . Thus, there is a duty, emanating from the provisions of CRC and 

ICCPR, on the part of the government of Ethiopia to provide some level of protection under its 

laws for the life of the unborn child . The protection of the life of the unborn child is also clearly 

prov ided within the ordinary legislations of the country . As demonstrated above, some level of 

protection for the life of the unborn child is given in uncontested manner under the Revised 

Crimin al Code. The FMoH ' Techni cal Guideline ' for safe abortion also reaffirmed such 
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protection of the Code. According to the 'Technical Guideline' of FMoH, life begins not with 

conception or birth, but somewhere in between (i .e . around 28 weeks of gestation) . 

Therefore, the normative framework for the protection of the life of the unborn child in Ethiopia 

derives from the provisions of international human rights instruments ratified by Ethiopia and 

ordinary legislations . But , such protections cannot be framed in the sense of the ' right to life ' of 

the unborn child in Ethiopia. Therefore, the protection of the life of the unborn child under the 

Criminal Code should not be considered as if the right to life of the unborn child is recognized 

under the Ethiopia legal system. 

Though the 2004 Revised Criminal Code broadened the permissive grounds in which abortion is 

legal , it does not decriminalize the act of abortion and Ethiopia still has a strict abortion law. The 

law in principle prohibits abortion and made it a criminal act. But a number of exceptional 

circumstances are provided for legal abortions. Article 551 (I) of the Revised Criminal Code 

provides five broad permissive grounds for the performance of legal abortion in Ethiopia. These 

grounds are abortion procured - to save the life of the women, to preserve physical health, to 

preserve mental health, for pregnancy caused by rape or incest, and pregnancy with fetus 

impairment. 

Therefore, it is concluded under this study that there is some level of protections for the life of 

the unborn child under Ethiopia legal system. But, the protection of the ' right to life ' of the 

unborn ch ild is not recognized under Ethiopia's law. 

This as a background, the study has looked at the practice of abortion which is increasing in a 

day to day basis in Ethiopia . Pregnancy caused by the criminal act of rape and incest is one of the 

permissive grounds in which legal abortion is procured under Ethiopian law. The practice of 

legal abortion for rape and incest victims in Ethiopia is governed by Article 552 (2) of the 

Criminal Code and the principles enshrined in the 'Technical Guideline' of FMoH, issued to 

provide safe aboI1ion service in Ethiopia . The principles enshrined in the Revised Criminal Code 

and ' Technical Guideline ' explicitly provide that the mere statement of the wO,men that she is a 

victi m of rape or incest is adequate enough to procure legal abortion . This principle of Ethiopia 's 

aboI1ion law has created an ample opportunity for many pregnant women in Addis Ababa to 

abuse the law and get safe abortion service illegall y. As discussed in this stud y, the interviews 
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conducted wit h the phys ician-s working in various medical institut ions in Addis Ababa shows 

the fact that several wo men-s use the permiss ive ground of rape or incest simply to get lega l 

abortion service . The abuse of the above principle o f abortion law is very common in Addis 

Ababa. 

Even though the legislators might have their own rati onales in declaring at least impliedl y as if 

the mere statement of the wo men is adequate to provide the service of lega l ab0I1ion in case of 

rape or incest, the practice shows that it is not onl y the actual victims of rape or incest that are 

using thi s principle of the law to get safe legal abortion service. The principle of Ethiopia ' s 

abortion law that criminali zes the act of abortion is violated in great deal because of the deceit of 

the wome ns' statement. T he intense regu larity of the practice of abo rti on in Addis Ababa might 

even give the impress io n that Ethiopia has a liberal abortion law. · Thus, the practice of lega l 

abortion for rape and incest victims is creating a problem in giving effect to laws that provide 

some level of protection for the life of the unborn child in Ethiopia, which, as argued above 

could also be construed to emanate from the internat ional law obligations E thiopia has under the 

CR C (and also the ICCPR) . 

T he fai lure of the concerned authorities of the government to supervise the actual practice of 

lega l abortion within the au thori zed medica l institutions intensified the problem of abu se of the 

law even further. Moreover, the medi cal institutions procuring abortion services in Addis Aba ba 

are increas ing in a very large number and that makes regulation and supervision unmanageab le. 

In thi s regarded, the executive branch has to stop its passive approach on the issue of abortion 

and take certain measures which will avoid or min imize the abuse of the law. 

As it has been di scussed in thi s study, one way to dea l with the abu se of the principle of abortion 

law and to stop the vio lati ons being made to the laws protecting the life of the of the unbo rn 

child is introducing the ' reported rape or incest ' req ui rement for those women that all ege the 

cause of their pregnancy being rape or incest. Thus, a wo man who comes to a medical institution 

requesti ng an abortion service should also be requ ired to present evidence of her all egation to the 

poli ce . In such a way wo men who are abusing the law to get safe abortion service will be 

di scouraged. The other alternati ve to minimize the abuse of the law is to entitle phys icians the 

rig ht to make in-depth interview with the women before procuring the service in order to prove 
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the truth of the wome ns' statement using their own subjective view of the overa ll circumstances 

of the case. Establishing a central data base system that wi ll regi sterlhe identity ofwomens ' that 

requested the service of lega l abortion (by in vok ing incest and rape as a ground) across the 

country will also minimize the problem of abuse of the law since it would be possible to identify 

' habitual ' abusers of the law. 

Therefore, it is argued in thi s study that, unless the above mechanisms are envisaged within the 

abortion law of Ethiopia, conformity of the practice of abortion with the domestic and 

international law cannot be ach ieved. 

5.2. Recommendations 

Despite the normat ive possibility for protection of the life of the unborn chi ld , the actual 

protection accorded for the life of the unborn child is under developed in Ethiopia . Thus, there is 

a gap between the legal possibility and the practice on the protection of the life of the unborn 

child in the country. So, in order to bridge such gap and enhance the actual protection of the life 

of the unborn child in Ethiopia, the writer, based on the discussions so far, recommends the 

foll owing measures by the legislative and executive branches of the government as well as other 

human rights activists. Taking these measures will hopefully ensure the better protection of the 

life of the unborn chi ld by any entity in Ethiopia. At the outset, it is important to mention that 

these recommendations are provided with no order of priority . 

5.2.1. Promotional Measures 

The dominant perception among members of academia, the executive especiall y among medical 

pro fessionals , as well as the beneficiaries of legal abortion is that the life of the unborn child is 

not given an y level of protection under Ethiopian law. As the interviews conducted with the 

participants of this research indicated, this perception emanates from the wrong understanding 

that in Ethiopia ab0I1ion is prohibited not for the so le reason of providing protection for the life 

of the unborn chi ld. Rather it is because of the influence of the views of major religions on the 

law making process of the abortion law of country. This shows the absence of adequate 

knowledge about the rea lit ies of the legal protection of the life of the unborn child in Ethiopia . 
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Therefore, the writer recom mend s to the government to train members of the executi ve 

concerning the lega l protecti on of the life of the unborn child ava ilable in Ethiopia. Thi s 

awareness creat ion about the protections avail ab le for the life of the unborn child should al so be 

ex tended to young women that are the victims of ill ega l abortion and at the same time the 

vio lators of the protect ions accorded for the life of the unborn child in Ethiopia. Age appropriate 

sexual education should be envisaged within the school curriculu m too . In such a way young 

women in schools wo uld grow knowing the methods of famil y pl anning services available for 

them and learn to prevent unwanted pregnancies . Furthermore, the minimum age for access to 

contracepti ves should be stipulated by the government, in order to understand who can access 

what kinds of fami ly planning methods. The government should also work hard on the 

prevent ion of unwa nted pregnancies by spreading family planning services to any section of the 

soc iety. 

Policies and action planes of the government aimed at sa feguard ing maternal health of women' s 

(some of them within the framework of the Millennium Development Goal s) should be designed 

in such a way that takes in to account the protectio ns avail ab le for the life of the unborn child 

under Ethi opi a ' s law. These poli cies and programs should fo llow a right based (as opposed to a 

needs based) approach to attain their goal s. Moreover, NGOs should work in the awareness 

creation regardi ng protecti on of the li fe of the unborn child among members of the execut ive as 

we ll as to the general publi c. They should also promote famil y planning services, especiall y on 

the poor secti on of the society. 

5.2.2. Legislative Measures 

There is some legislation in Ethiopia that contains some level of protection for the li fe of the 

un born child. The aborti on provisions of the Revised Criminal Code and the principl es enshrined 

in the 'Technical Guideline ' of the FMoH are the pillars that provide some levd of protection for 

the life of the unbo rn c hild in E th iop ia . But, as discussed in thi s stud y, the ava il able laws and 

principles in Eth iopia have proved to be insufficient for safeguarding and giving effect fo r !he 

lega l protections of the life of the unborn child . The pract ice of aborti on in Addis Ababa is not 

sufficientl y regulated and it is o fte n performed contrary to the principles and spirit of abortion 

law of Ethiopia . As public image on the pract ice of abort ion (especiall y religious opi ni on) would 
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definitel y have an impact on the future (relaxation) of abort ion laws in Ethiopia, proper 

regulation of the abortion issue is essentia l. In other words, if law reform efforts in the future in 

relation to relaxing the abortion law of Ethiopia are to garner the confidence and support of 

stakeholders, especia ll y religious leaders and groups, the current abuse of the exceptions 

provided for in the Revised Criminal Code need to be addressed urgently. Thus, legislative 

measure is indi spensable to bring conformity of the practice of abortion to the law and to provide 

better protection for the life of the unborn child. 

Ethiopia does not have a ' Comprehensive Children 's Code or Act" that contains the rights and 

duties of the child in a single document. The rights of children in Ethiopia are sti ll provided in 

various legislations of the count lY There is no systematic legislati ve review of laws that deal 

with children 's rights. The CRC Committee in its Concluding Observation for the fir st three 

reports of the government of Ethiopia also recommended thi s need to legislate a separate 

Ch ildren 's Act in Ethiopia. Thus, a ' Child ren Act' that defines what a child means under 

Ethiopian legal system, that incorporate fundamenta l rights of the child and specify- the 

concerned authorities responsible for children ' s care is necessary in Ethiopia. Such 'Children 's 

Act' should be designed in a way that gives due consideration to the ob ligations of Ethiopi a that 

emanates from the international human rights instruments the country has ratified . Moreover, in 

order to give better protection for the life of the unborn child a separate Abortion Act need to be 

created. 

The principle enshrined in the Revised Criminal Code and the 'Technical Guideline ' which 

states that 'the women' s mere statement that she is a victim of rape or incest is adequate to 

provide legal abortion for her ' needs to be amended . As discussed in thi s study, thi s principle of 

the law is creating a problem in giving effect to the protections available for the life of the 

unborn child in Ethiopia. Abuse of such provisions of the law is prevalent in Addis Ababa. Since 

the govern ing law is one and the same, the practices of abortion in other parts of Et hiopia are 

expected to be simi lar with the case of Addis Ababa. Thus, the writer recommends that to stop 

the abuse of the law by pregnant women the ' reported rape or incest' requirement should be 

introduced into the abortion law of Ethiopia. 
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Alternati vely, the abortion law in Et hi opia should be amended in such a way that entit le 

physicians the ' right to make in-depth interview with the women' requesting abortion service for 

the reasons of rape and incest in order to prove the truth of the women ' s statement using their 

own subjective view of the overall circumstances of the case. Thi s amendment will definitely 

minimize the problem of abuse of the abortion law in Ethiop ia. 

5.2 .3. Institutional Measures 

The practice of lega l abortion in Addis Ababa and interviews made with the participants of this 

research indicated that there is no institution or department/ organ of the government that 

controls the compli ance of the pract ice of lega l abortion w ith the law. Once the FMoH or it s sub 

departments authorize certain medical institutions (both private and governmental institutions) to 

provide legal abortion, there is no concrete mechanism envisaged by the law to contro l the 

conformit y of their service with the law. As discussed in the stud y, thi s situation created a good 

opportunity for a number of medical inst itutions to procure legal aborti on even contrary to the 

law. Thus, the executive branch of the government, specifically the FMoH, shou ld establish a 

sub department with a task of assessing the pract ice of legal abortion in the authorized medical 

institutions period icall y, control thei r compliance to the abortion law of the country, and take 

measures in case non-conformity is found . 

Furthermore, to stop the abuse of the law, a centra l data base system that wi ll register the identity 

of women (but al so respect privacy rights) procuring legal abortion service across the country 

need to be established by the concerned governmental authority . In such a way, those women 

who are requesting an abortion service ' habitually' or more than once wi ll be deterred from their 

abuses . 

Therefore, the writer genuinel y beli eves that the above measures, if implemented , will ensure a 

better protection of the life of the unborn ch ild in Ethiopia and brings the practice of abortion for 

rape and incest victims in compliance with the protections provided for the life of the unborn 

chi Id under the Ethiopian legal system. 
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Ethiopian women carry a disproporti onately high morbidity 
and mortality as compared to their counterparts in other parts 
of the world. Evidences show that women in developing 
countries like Ethiopia have one-two hundred fold increased 
lifetime ri sk of death from causes related to pregnancy and 
childbirth. Although we are w itness ing a s low but steady 
change in the reproductive health status of women as indicated 
with the results of the recent DHS, improvement in the status 
of women desires much more focused attention investments, 
political commitment, and intersectora l co llaborations 

Pursuant to its national and global commi tments to improve the 
well being of its citizens and changing social and gender 
dynamics, the Government of Ethiopia had taken several policy 
and legal measures over the last decade. The revision of the 
Criminal Code of the Ethiopia that came after more than five 
decades is among such notable measures . As an instrument for 
change and a tool for the security of the individual and the 
society, the Criminal Code would undoubtedly contribute to 
the overall developme:;t intentior.s of the nation. 

The Criminal Code of 2005 addresses a variety of issues that 
negatively affect the reproductive lives of women including 
hannful traditional practices such as early marriage and female 
genital cutting, rape, abortion, gender-based violence. The 
1955 Law that restricted abortion to women whose lives are at 
ri sk had been refornled to include women with particular risks 
whose continuation of the pregnancy might endanger their well 
being and lives. This Guideline translates the Law into 
actionable measures and envisages to infornl women, health 
professionals, law enforcement agencies and all sectors of the 
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society who care for well-being of women and their families. It 
is worthy of note here that this Guideline follows the launch of 
the National Reproductive Health Strategy that provides the 
framework for all our RH s.ervices and programs. 

Health care providers at all levels are expected to not only have 
a good grasp of this Guideline, but also prepared to discharge 
their professional responsibilities as outlined in the document. 
The FMOH provides unreserved support and guidance to the 
implementation of the Guideline as an essential component of 
the strategy to reduce maternal morbidity and mortality. 

It goes without saying that we have to act in synergy with key 
stakeholders in the UN family, bilateral agencies, profess ional 
associations, internationa·1-and local NGOs to ensure access to 
safe abortion ~ervices to Ethiopian women. I would therefore 
call upon all concerned parties tf) work in unison to meet this 
end. 

IJ#fv 
Tesfanlsh Belay, MD, ME! 

Head o;Family Health depaI1ment 
Federal Democratic Republic of Ethiopia 

June 2006 
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. Abortion is more than a medical issue, or an 

ethical issue, or a legal issue. It is, above all, {f 

humall issue, illvolvillg women alld men as 

individuals, as cOllplC!s, and as members of 

societies (Tietze, 1978). 

Statistical returns from health facilities across the country and 

from hospital-based studies show that unsafe abortion is one of 

the top 10 causes of hospital admissions among women. 

Unsafe abortion accounts for nearly .60% of all gynecologic 

admissions and almost 30% of all obstetric .and gynecologic 

admissions. Due to the clandestine nature of unsafe abortion 

se rvices, however, these figures represent only the tip of the I 
iceberg and not the full magnitude of the problem. 

It is estimated that there are 3.27 million pregnanci es 111 I 
Ethiopia every year, of which approximately 500,000 end in 

either spontaneous or unsafely induced abortion. The maternal I 
mortality rate in Ethiopia is 1.68 per 1,000 women aged 15 to 

49 years. According to the REDUCE model, '.ll1safe abortion is 

the most common cause of maternal mortality, accounting for 

up to 32% of all maternal deaths in the country. For each 

woman that dies from complications of unsafe abortion, many 

more sustain short- and long-term morbidities, including 

infertility. 

Institution-based studies have shown that the cost of care to the 

health system for abortion complications is enorn10US. In 

addition, the loss of productivity due to absence from work by 

the patient and her attending family members can affect the 

overall economy. 

1 



2ihiopia has ratified international human rights conventions 

md treaties that are legally binding and that form intemationa'l 

law, The Convention on the Elimination of All Forms of 

Discrimination Against Womeri (CEDA W); which provides the 

foundation for reproductive rights1 is one such notable 

-convention. The Tehran Proclamation, the International 

Con ference on Population and Development (ICI'D), the 

Fourth World Congress on Womeri, and the 2000 United 

Nations (UN) Summit are some of the major forums at which 

national govell1ments have expressed their commitment . to 

improve the status of women in the society, These and other 

intelllalional initiatives have yielded wider recognition of 

individual s' ri ghls to lead safe and responsible reproductive 

lives and have underscored the responsibility of govenunents 

to not only respect those rights but also to create the legal and 

policy environment for their realization , 

Tn re ference 10 abortion, the international community has 

pledged commitment to red ucing the need for ab0!1ion through 

expand ing and improving family planning (FP) services and, 

where the laws of the land allow, providing women with high­

quality abortion care, FUl1hell110re, at the five-year review of 

the ICPD, there were calls for governments to consider 

reviewing laws that contain punitive measures against women 

who undergo illegal abortions, Govenmlents have also agreed 

that, in circumstances where abortion is not against the law, 

health systems should train and equip providers and take 

measures to ensure that abortion services are safe and 

accessible, Additional measures . to safeguard women's health 

are also required. 

At the UN summit in 2000, govell1l11ents of the world ratified 

the Millennium D'evelopment Goals (MDGs) as an 
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intemational tool for reducing povel1y and improving the 

standard of living in the developing world. One of the eight 

MDGs is to reduce the maternal mortality rate by 75% (from 

1990 levels) by the year 2015. Preventing unsa fe abortion is 

one of the five strategies for reducing lllatemal mortality that 

was endorsed by the World Health Organization (WHO) in 

2004. 

In response to these developments at the global level and 

changes in social and gender relations within the country, the 

govemment of the Federal Democratic Republic of Ethiopia 

(FDRE) has reviewed {ts laws and policies within the last 

decade . 

Articles 14, 15, and 16 under Section I (Human Rights) of the 

Constitution refer to the rights to life, liberty, and security of 

the person. Aliicle 35 refers to women's equality with men and 

their rights to information and the capacity to be protected from 

the dangers of pregnancy and childbirth. 

The Women's Policy recognizes the low status accorded to 

women in Ethiopia and elaborates on the unacceptably high 

- level of matemal mortality, high fertility rates, low use of 

contraceptives, harmful traditional practices such as female 

genital cutting and early marriage, and disproportionately high 

illiteracy rates. It also describes how the laws of the land 

negatively affect women's status in the society. The strategies 

for improving women's status outlined in the policy include 

infom1ing and educating the community on hannful traditional 

practices and ensuring women's access to basic health care and 

infonnation on FP methods. The policy also states that 

" . . . conditions whereby women can have effective legal 

protection of their rights shall be facilitated." 
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The Health Policy of the Transitional Govemment of Ethiopia 
( 1993) states that the health needs 0 f women and chi Idren 
require particular attention. The policy recommends 
decentralizing services and "enriching the concept and 
intensify ing the practice of family planning for opt imal family 
health and planned population dynamics." The policy also 
discusses the need for "adeq uate matemal health care including 
care for hi gh-risk pregnancies" and, in reference to health­
related laws, recommends "developing new rules and 
regulations to help in the implementation of the current policy 
and addressing new health issues." 

Cogni zant of the exten t of the prob lem of unsafe aborti on, and 
with due recogni tion of the need for an integrated approach to 
reducing maternal morbidity and mortality, the FMOH has 
issued this guideline for health workers across the country. Th e 
guidel ine was developed by the FMOH on the basis of the 
authority vested in it by the House of Representatives of the 
FDRE per AI1icle 552 sub-artic le 1 of the Penal Code of 
Ethiopia (prom ulgated in May 2005) . 

Aim of the guideline 

This guideline is a working document on the techniques and 
procedures that must be observed in providing safe temlination 
of pregnancy services as pemlitted by the recently revi sed law 
(May 9, 2005). In developing the guideline, members of the 
Working Group reviewed and analyzed relevant knowledge, 
evidence, and experi ence. New, locally applicable, and 
appropriate procedures had been included bascd on national, 
regional, and intemational studies. Cl ini ca l guidelines are 
defined as systematicall y developed statements that ass ist 
clinicians in mak ing decisions about appropriate treatment for 
specific conditions. 
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Iwthe process Of developing this guideline, due consideration 

has been given to the knowledge and skills acquirr:d in basic 

education. by all cadres of health providers. This guideline is 

for health managers, program coordinators, and all categories 

of health-care providers practicing in Ethiopia. -Instructors from 

teaching institutions and reproductive health care trainers may 

also find the guideline useful. 

This guideline will be implemented in all health institutions 

recognized by the FMOH as specified under "Section X: 

Abortion Services by Level ofeare". The guideline is meant to 

ensure that all women obtain standard, consistent, and safe 

tennination of pregnancy services as pemlitted by law. 

Abortiqn is the termination of pregnancy before fetal viability, 

which is conventionally taken to be less than 28 weeks from 

the last nomlal menstrual period (LNMP). If the LNMP is not 

known, a birth weight of less than lOOOgm is considered as 

abortion. 

Therewc two ty-~es of ca:-::: related to term:;-;.:!tion of 

pregnancy: woman-centered abortion care and postabortion 

care. 

Woman-centered abortion care is a comprehensive approach 

to providing aboliion services that takes into accoun t the 

various factors that influence a woman's individual mental and 

physical health needs, her personal circumstances, and her 

ability to access services. This care includes a range of medical 

and related health services that support women 111 exerclslI1g 

their sexual and reproductive rights. 
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t oman-centered 
Ihese are: 

abortion servIces have three key elements. 

• Choice: which includes the right to detemline if and 
whe,n to become pregnant , to cont i nut: or telminate a 
pregnancy, to se lect betwe,en options, and to have 
complete and accu rate information, 

• Access: which includes hav ing access to temlination of 
pregnancy services that are provided by trained and 
competent providers with up-to-date clinical 
technologies and that are easy-to-reach, affordable, and 
non-d iscri 111 i natory. 

• Quality: which refers to respectful , confidential 
services that are tailored to each woman 's needs using 
accepted standards and appropriate refelTal procedures. 

Postabortioll care is a comprehensive service for treating 
women that present to health-care facilities after abortion has 
occLllTed spontaneously or after an attempted termination. 
Postabortion care has five essential elements, which are: 

• Community-service provider partnerships involving 
the local r.ommunity and infonnal health workers 
(CHAs, CBRHAs, TBAs) in addition to formal health 
personnel. These partnerships are designed to increase 
recognition of the signs and symptoms of pregnancy 
complications, to mobili ze resources, and to address 
soc ial and economic issues at the community level. 

• Counseling, whereby women are provided with 
accurate and complete information on reproductive 
health issues including FP, voluntary counseling and 
testing (VCT), and gender-based violence (GBV). 
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• Emergency treatment of incomplete abortion and its 

com p lications. 

• FP services based on free and infomled choice and the 

availability of methods . 

• -Linkage of the above sen ices w,ith other reproductive 

health services including the diagnosis and treatment of 

sex ually transl11 i tted diseases (STDs); infoll11ation on 

breast feeding, child nutrition, and immunization; 

screening of reproductive tract cancers; and so on. 

Several methods of tell11ination of pregnancy are available. The 

best method for a woman depends on the duration of 

pregnancy, the general hea lth status of the woman , the 

avai lability of each method, the distance from a referral center, 

the knowledge and skill of the provider, and the level of care. 

Health workers invo lved in the ca re of women should be well 

aware of the provisions of this guideline, which is an official 

interpretation of the law on safe abortion services as outlined 

below. Knowledge of :he law is -.:ssential so ,hat providers not 

only know what is expected of them but also can also inform 

and educate women and the community at large. 

Article 551 of the Penal Code of the FDRE allows tennination 

of pregnancy under the following conditions: 

1. Tell11ination of pregnancy by a recognized medical 

institution within the period permitted by the profession is 

not punishable where: 
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I a. The pregnancy is a result of rape or incest; or 

b. The continuation of the pregnancy endangers the life of 

the mother or the child or the health of--t.he mother or 

where the birth of the child is a risk to the life or health 

of the mother; or 

c. The fetus has an incurable and serious deformity; or 

d. The pregnant woman, owing to a physical or mental 

deficiency she suffers from or her minority, is 

physically as well as mentally unfit to bring up the 

child. 

2. In the case of grave and imminent danger which can be 

avel1 ed only by an immediate intervention , an act of 

tel1llinating pregnancy in accordance with the provisions of 

Article 75 of this Code is not punishable. 

Timing and place for terminating pregnancy 

I . Termination of pregnancy as pellllitted by the law can be 

conducted in a public or private facility that fulfills the pre­

set cri teria. 

2. A woman who is eligible for pregnancy tellllination should 

obtain the service within three working days. This time is 

used for counseling and diagnostic measures necessary for 

the procedure. 

3. AI I health faci I iti es that have the ski lIed personnel, 

equipment and supplies as specified under "Section X: 

Abortion Services by Level of Care" can perfollll 

tennination of pregnancy as permitted by Article 551 for 

pregnancies less than 12 weeks of gestation from the first 

day of the LNMP. 
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4. Tel111ination of pregnancy between 13 and 28 weeks of 

gestation should be done in a secondary or tel1iary level o f 

care. 

5. Women who are eli gible for pregnancy teJ111in ation should 

have the necessary informati on to seek abortion care as 

earl y in pregnancy as poss ibl e. 

~IV. IMPLEM:ENTATION . GUIDE 
_A _ _ • 

FOR SAFE 

ABORTION SERVICES I 

1. Implementation guide for Article 551 sub-article IA 

=:> Wh ere the pregllane\' is a reslllt a/ rope or incest 

• Tel111inati on of pregnancy shall be carri ed out based on 

the request and the di sc los ure of the woman th at the 

pregnancy is thc res ult of rape or inces t Thi s fact will 

be noted in the mcdi cal record of the woman. 

• Women who request termination of I:, regnancy aft er 

rape and incest are not required to submit evidence of 

rape and incest and/or identify the offender in order to 

obtain an abortion services. 

2. Implementation guide for Article 551 sub-article IB 

=:> Wh ere the contilluarioll o(the pregll({lI cy elldallgers the liJe 

a/ the l7Iother or the child or the health o(the 1II0ther or 

\there lhe birth a/th e child is a risk to the liJe or health 0/ 

the mother 
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• The provider should , in all good faith , follow th e 
knowledge of standard medica l indi cations that 
necessitate temlination of pregnancy to save the life or 
hea lth of the mother. 

• The woman should not necessa ril y be in a state of ill 
hea lth at the time of requesting safe abortion servi ces. It 
is therefore the responsibility of the hea lth prov ider in 
charge to assess the woman's conditions and determine 
tn good faith that the continuation of the pregnancy or 
the birth of the fetus poses a threat to her health or life. 

3. Implementation guide for Article 551 sub-article 1 C 

=> Wh ere the fetus has {[n incllrable {[nd serious deformity 

• I f the phys ic ian after conducting th e necessary tests 
makes the diagnos is of a ph ys ica l or geneti c 
ab normality that is incurabl e and/or seri oLls, tell11ination 
of pregnancy can be conducted . 

4. Implementation guide for Article 551 sub-article 10 

=> Wh ere the pregnant woman, owing to a physical or mental 
deficiency she suffers from or her minority, is physically as 
well as menta!!y unfit to bring lip the child 

• The provider wi II usc the stated age on the med ica l 
record [or age determination to detell11ine whether the 
person is under 18 or not. No additional proof of age is 
required . 
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• A disabled person is one who h~ a condition called 

disability that interferes with his or her ability to 

perform one or more activiti es of everyday living, 

Disability can be broad ly categorized as mental or 

physical. 

• It is therefore the responsibility o f the health provider in 

charge to assess the woman' s conditions and detennine 

in good faith that the woman is disab led either mentally 

or physically, 

• Terminati on o f pregnancy under Article 551 sub-articl e 

1 D wi II be done a fr er proper co unseling and informed 

consent. 

5. Implementation guide for Article 551 sub-article 2 

=> III th e case of grape ([ lid illl lllinent dallger, vv/1Ic/1 ('{(n Ii!.' 

averted only by ([11 immediate intervention, (In ([ct of 

terminating pregnancy in accorda/l ce with the jJl'Ol'isions of 

Article 75 of this Code is not punishable 

• Health providers responsible for the provision of 

comprehensive abortion care services are authorized to 

perfonn abortion procedures on women whose medical 

conditions wanant the immediate tennination of 

pregnancy, 

Applicable for all sub-articles: 

• The provider has to secure an infom1ed consent for the 

procedure using a standard consent fom1, which is 

annexed to this g4ideline (Appendix I), 

I I 



I. The provider shall not be prosecuted if the information 

provided by the woman is subsequently found to be 

incorrect. 

• Minors and mentall y di sabled women should no t be 

requi red to sign a consent fOIlTI to ob tain an ab0l1ion 

procedure. 

he first steps in providing abortion care are to establish that 

Ie woman is pregnant and, if she is, to estimate the duration of 

le pregnancy. Taking the woman's hi story, perfollTIing a 

imanual pelvic examination, conducting the required 

aboratory investigations, counseling the client to he lp her 

lecide between alte1l1ative options, and obtaining her consent 

Ire all part of the pre-procedure ca re . 

I . Counseling and informed decision-making 

a. Cou nselin g 

• Provide sufficient and accurate info1l11ation on the 

comparative ri sks of continuing the pregnancy to 

term or t~1l11inating the pregnanc y and on the 

potential ri sks assoc iated wi th the m ethod of 

pregnancy tel111ination. 

• The information and counse ling provided to women 

requesting sa fe tCIlTIination of pregnancy must 

include a minimum of the followin g: 

o Options counseling : continuing or te1l11inating 

the pregnancy 
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o Avai lable methods of pregnancy tennination 
and pain control medications (including the 
advantages and disadvantages of each) 

o What will be done during and after the 
procedure 

o Possible short- and long-tenn ri sks associated 
with the method of tenninatian of pregnancy 

o When to expect resumption of menses 
o Fo llow-up care 

• The informa ti on should be clear, obj ecti ve, and 
non-coercive, and should be provided in a language 
understandab le to the woman. The infol111at ion 
should be supplemented with written material s 
whenever possible. 

b. Informed decision making 

• All women undergoing pregnancy termination 
should, after recelvlllg objective counseling, 
consent to the procedure oftel111ination in writing. 

• The health-care institution and the health worker 
who provides the service has an ethical ob ligation 
not to di sc lose the infol111ation provided by the 
woman unl ess pel111itted by the woman or ordered 
by a court of law. 

2. Diagnosis of pregnancy 

Before any procedure to te!l11inate a pregnancy, a detail ed 
medical hi story and confinnation of the pregnancy and 
gestati onal duration must be documented. 
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I The medical history. Ask and documen t the followin g : 

: . Age 

• Reproductive hi story (number of pregnanc ies, 

deli veries, abo rti ons) 

• First da y of LNMP 

• Gestational age based on LNMP (note that lactating 

wO lll en may not report a mi ssed period) 

• History of drug a ll ergy 

• Any medical or surgical illness (Note: assessm ent 

of Ii fe-threatening illnesses as indication for 

tell11inati on and known medica l and surg ical 

illnesses that Ill ay need spec ial care sha ll be g ive n 

due emphas is) 

b. Physical examination. Undertake the followin g: 

• General phys ica l examinat ion to establi sh the 

genera l hea lth of the wo man 

• B im anua l pe lvic examination to establish: 

o Uterine size and positi on 

o The presence of other uterine pathology, such as 

fibroid s 

c. Laboratory investigation. Do the following laboratory 

tests if ava il ab le (the absence of such tests should not 

be reason to prevent safe abortion services): 

• Blood g roup and RH factors 

• Urine analysis 

• Pregnancy test 

• VDRL 
• Smear and Gram 's stai n of vaginal discharge as 

appropriate 

• Cerv ical cancer screening 

• Ultrasound and genetic tests as appropriate 
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:l . Exclude extra-uterine prcgnancy 

Suspect ec topi c pregnancy if: 

• A \\oman presents with amenolThea, severe lower 
abdominal pain and tenderness, and vaginal bl eeding; 
and/or 

• Uteru s is small er than expected for gestational duration , 
and there is an ad nexa l mass discovered upon bimanual 
pelvic examination; and/or 

• A woman wi th a positive pregnancy test above six 
weeks of gestational duration has no intrauterine 
gestati onal sac or is found to have an ex tra-uterine 
gcstat ional sac on trJn s-abdominal ultrasonography. 

I f ec topi c pregnancy is suspec ted , make sure the woman is 
eval uated by the most seni or health provider around or refer 
her to the next leve l of care. 

4. Assessmen t of gestational age 

Assess ges tati onal duration based on: 

• The first day of the LNMP 
• Phys ical findings (abdominal and pelvic examination) 
• Ultrasound (optional) 

5. Cervica l prcparation 
The follo wing gro ups of women need cervical preparation 
regimens: 

• Nu lliparo us women and those aged 18 or below with 
gestationa l duration of more than nine weeks 

• A II nre9 n,mt women at gestations more than 12 weeks 
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epending on their avai lability, administer either of the 

ol lo\\ ing drugs in the recommended dosages: 

• Misoprostol 400 micrograms (~g) vaginally or ora ll y 

three to four hours befo re the proced ure; or 

• Mifepr istone 200 milli grams (mg) ora ll y 36 hours 

befo re the procedure. 

All health institutions that are given the authority should 

provid e termination 0 f pregnancy by one of the recomm ended 

methods, depending on th e ges tati onal durati on. 

1. Medical abortion 

Ad mini ster the foll o\\·in g combin ati on of drugs ill the spec ifi ed 

dosage: 

• Up to ninc comp leted weeks sincc the LNM P: 

o Mifepristone 200mg ora ll y, fo llowed 36 to 48 hours 

laler by 
o Misoprcistol 800J-lg vaginally (inseli llli soprostol 

deep into the vagina or instruct the woman to do so 

herself). For gestations up to seven comp leted 

weeks, yo u may administer misoprostol 400~lg 

ora ll y. 

• Unless clini cal ev idence of incomplete abortion is 

present, routi ne surgica l evacuation is not necessa ry. 

• Depending on the need for pain control, non-narco ti c 

ana lgesics should be prescribed during and after 

medical abortion. 
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Contraindications: 

• Mifepristone 
0 Suspected ectopic pregnancy or undiagnosed 

adnexal mass 
0 IUD III place (remove before administering 

medication) 
0 Chronic adrenal failure 

o Concurrent long-term corticosteriod therapy 

o History of allergy to mifepristone 

o Hemorrhagic disorders or concurrent anticoagulant 

therapy 
o Inherited porphyrias 

• Misoprostol 

, , 

o History of allergy to prostaglandins, including 

misoprostol 

Rule out the above clinical conditions before administering 

either of the two drugs. 

After administering mifepristone, advise women to _come back 

36 to 48 hours later to take n,isoprostol. Also, infor.;1 women 

to expect bleeding and possible expulsion of the products of 

conception, and tell them whom to contact 111 case 

complications arise. 

Once misoprostol has been administered during the second 

visit, observe women for four hours, during which time up to 

90% of them will expel the products of conception. If abortion 

does not occur during the observation period, women should be 

advised to come back to the health facility about two weeks 

later to confinn that the abortion has been completed. In cases 

of severe bleeding or other complications, women should be 
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lad vised to report to the health facility immediately. If by the 
,end of the two-week follow-up period the abortion has failed, 
I use surgical methods to complete the process . 

.. 2. Surgical methods. 

For pregnancies 12 weeks of gestation or less from the first day 
of the LNMP, the preferred surgical method of tern1ination is 
manual or e\ecfric vacuum aspiration. Dilatation and curettage 
should be used only where vacuum aspiration or medical 
methods are not available. All efforts should be made to 
replace dilatation and curettage and sharp metallic curettage 
(SMC) with vacuum aspiration at all levels of care. 

a. Vacuum aspi.·ation. Vacuum aspiration is an 
alternative; safe method of terminating an otherwise 
uncomplicated pregnancy up to 12 completed weeks' 
gestation from the first day of the LNMP. 
Considerations include: 

• The procedure should be done as an outpatient 
procedure. 

• I:nsure that an assistant is present. 
• Communication, reassurance, and respeCt are 

important for building confidence and improving 
the quality of care. 

• Administer prophylactic antibiotics for ' women 
considered at high risk for reproductive tract 
infections. 

• Follow steps for cervical preparation as in Section 
V.5 above. 

18 

a 

-



-
• Make sure the vacuum aspiration instrument is 

functioning properl y. Inspect the instrument for 
optimal use. 

• Observe steps to ensure that the products of 
conception are evacuated completely. 

• Inspect the evacuated tissue for float ing villi to 
CO nfi1111 that it is the products of conception. 

• Staff should protect tl;emselves and cli ents by 
applying universal precautions routinely (see 
Appendix II). 

• Staff should follow recommended steps for 
instrum ent process ing (per Appendix III). 

• Safely handl e and dispose blood, blood -soaked 
materials, sharps, and products of conception as per 
the guideline for infection preventi on. 

b. Sharp metallic curettage. Where vacuum aspirati on is 
available, dilatation and curettage and SMC are not 
recommended. IfSMC is to be used for terminat ion of 
pregnancy, it should be done by a trained health offi cer, 
medical doctor, or gyneco logist. While all general 
recommendations for vacuum aspiration should be 
praCliced, these specific procedures si~ould also be 
followed: 

• SMC procedure should be don e in a proced ure room 
equipped for providing general anesthesia . 

• Local or general anesthesia should be ad III i n i steree! 
ilTespec tive of the gestational peri od . 

• Dilate cervix using dilators of grad uall y increasing 
size. Excrc ise caution while using meta lli c dilators 
and curettes in order to minimi ze the ri sk of cerv ical 
injury and uterine perforation. 
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• Following the proced ure, observe the woman until 
her vita l signs arc stable and she is abl e to wa lk 
unass isted. 

".- J~"' .. 
.; ,.;.;' . ..;', 

Post-procedure care is as essenti al as care during the procedure 
in ensuring the best outcome in abortion services. 

• Monitor vital signs; look for pallor; do an abdominal 
examination for tendellless and fluid accumulation; 
perfonl1 a pelvic ex amination if there is excessive 
vaginal bleeding. 

• Identify, manage, and refer for complicati ons as 
appropriate. 

• Give di scharge instructions (u sing simple language 
that is sequential and appropriate for the level of 
und erstand in g of the woman) on symptoms and signs 
that indicate co mpli cation s and the ava il abi lity of24-
hour care for any condi ti on. 

• Give post- procedure cou nseling, ~ I S appropria te, on 
STDs, VCT, G8V, contracepti on. ,mel other issues. 

• Proyide the chosen method of contraception 
immediately after abortion, followin g the WHO 
eli gibility criteri a. 

• .Adm ini ster TT for all eli gibl e women before 
di sc harging. 

• Do Papanico lau smear or VIA for all women, 
whenever ava ilable. 

• Provide ST D screening, partner tracing, and sexual 
health co unseling. 
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• In the absence of comp li cations, the woman can be 

discharged as soon as she feel abl e and her vital signs 

are stabl e. 

• Give a fo ll ow-up appoi ntm ent scven to 10 days aft er 

the procedure. 

Specia l considerations: Anti-D 19 G 250 iu should be given 1M 

for all non -sensitized RhD negative women aft er telmin ation of 

pregnancy by any method. 

"'~W"l'O'\' • 

YJII. REFERRAL ARRANGEMENTS 

A well-functi onin g referral sys tem is vital to providin g safc 

and hi gh-q uality abort ion services. All health personnel 

invo lved in the care of the woman have an ethical 

responsibility to direct her to appropriate services at any time. 

RefelTal arrangements enable women to access routine care and 

prompt Irea tm en t for comp lica ti ons. 

• Refer a woman if the type of care that she needs is 

beyond th e capac ity of your institution. 

• Clearly state her c0nrlition at th l'; time of referral , what 

was done, and the reason for referral on the referral 

paper. 
• Al ert the receiving health facilit y, pal1icularl y if the 

woman is suffering from complications and needs 

imllledi ate care; transportati on; care during transport , 

including accolllpanying health personnel; and/or free 

services, as appropriate. 

• A referral shou ld onl y be made by the most senior 

health profess ional on duty. 

• Thc refelTal center should provide feedback to the 

referrin g center on the type of compli cation 
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ascertai ned, the care provided, the outcome 0 f the 

treatm ent, and the plan for subsequent care. 

• If VCT services are not provided in your health 

facility, refer the woman to the nearest center. 

• Inform victims of rape about lega l and psychological 

support and refe r as needed . 

• All wo men re ferred to the nex t level are entitl ed to 

care without any precondition. 

• RefelTal alTangements for social support and care are 

an integral part of overall abOliion care . 

• ~ .• ",,-, :" ."" ~'~!'f"" .. -.. • ... , .. 

IX. ' PROVIDERS' SKIELS AND . 
• -f ? , . 

PERFQ,FMANCE . . " .~ ., 

In order to effectively di scharge their responsibilities, providers 

should acquire basic... knowledge and ski ll s during their pre­

service training and get periodic updates through on-the-job 

training. Training content should address both technical and 

clini ca l sk ill s as well as the attitudes and be li efs of service 

providers. Values c lari fication exercises that help providers 

distinguish between their own values and their clients' right to 

safe reproductive health services are an essential component of 

all training programs. The selection of training sites should 

take into consideration the volume of patients, so that prov iders 

will get the oppOliunity to acquire adequate ski ll s in managing 

abortion and its complications. 

In order to make sa fe aboliion services as peI1l1itted by law· 

accessible to all eligible women, the role of midlevel providers 

such as nurses and midwives should be expanded to include 

providing comprehensive abortion services, including uterine 

evacuation using MV A and medical abortion. Pre-service and 
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In-servi ce training for midlevel providers should re nect this 
ex panded role. 

The foll owin g table illustrates th e tasks that are required to 
provide co mprehensive aborti on care ane! th e role o f certain 
ca tego ri es o f reprodu cti ve hea lth providers, namely general 
medic al practitioners (GMPs), health offi cers, midwives, 
c linical nurses, and public health nurses. 
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Table 1: Abortioll care tasks by provider category 

Task CiVI l's Health Midwives Clinical 

officers 1111 rscs 

Patient assess ment 
History tak ing ./ ./ ./ ./ 

Phys ica I examinati on ./ ./ ./ ./ 

Bimanual pelvic exam ./ ./ ./ ./ 

Dating gestation ./ ./ ./ ./ 

Counse ling + + ./ ./ 

Uterine evacuation 

MVA ./ ./ ./ ./ 

SMC ./ ./ X X 

Medical aborti on ./ ./ ./ ./ 

Pain I"edications 

Analgesics ./ ./ ./ ./ 

Narcot ics/sedati ves ./ ./ ./ X 

Paraccn'ical block ./ ./ ./ X 

Treatment or 
compl Ications 
Identi fi cation ./ ./ ./ ./ 

Antibiotics ./ ./ ./ ./ 

IV fluid s ./ ./ ./ ./ 

Blood transfusions I ./ ./ X X 

Maintain airways ./ ./ ./ ./ 

Repair of minor injuries ./ ./ ./ X 

Abdominal surgery ./ ./ 

Post-procedure care ,/ ,/ ,/ ,/ 

Follow- LIp care ,/ ,/ ,/ ,/ 

Universa l precautions ,/ ,/ ,/ ,/ 

Postaborti on ,/ ,/ ,/ ,/ 

contraception 

I While the dec ision to transfuse blood shall be made by a senior clinic ian, 

all categories of nurses can administer and monitor b lood n·ans fus ions. 
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Task GMPs Health Midwives 
officers 

Infonnation ,/ ,/ ,/ 

Counseling + + ,/ 

Method choice ,/ ,/ ,/ 

Infonlled 
choice/referral 

,/ ,/ ,/ 

Linkages with other 
RH services 
Counseling ,/ ,/ ,/ 

Screening ,/ ,/ + 
Treatment ,/ ,/ ,/ 

Referral ,/ ,/ ,/ 

Instrument process ing ,/ ,/ ,/ 

Education on: 
The dangers 0 f unsafe 
abortion 

,/ ,/ ,/ 

Prevention of ,/ ,/ ,/ 
unwanted pregnancy 
Legal provisions for 
abortion 

,/ ,/ ,/ 

Traii-,ingjunior health 
professionals and 
community health 

,/ ,/ ,/ 

workers 
Maintain records and ,/ ,/ ,/ 
submit reports 

Key: 
,/ = Roles expected from that category of profess ionals 
X = Roles not expected of that category of profess ionals 

Clinical 
nurses 
,/ 

,/ 

,/ 

,/ 

,/ 

+ 
,/ 

,/ 

,/ 

,/ 

,/ 

,/ 

,/ 

,/ 

+ = Members of that category may initiate and/or partly perform the 
task 
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Training curricu la on ab0l1ion care should enable health 
providers to competently perfoml the tasks described in the 
above table. The following health workers are authorized to 
perfonn ab0l1ion procedures for first-trimester pregnancy using 
medical abortion and/or MV A: 

• Clinical nurses 

• Midwives 

• Health officers 

• GMPs and above 

GMPs and health officers with additional training on the 
specific skills needed for second-trimester ab0l1ion and 
special ists in obstetrics and gynecology are authorized to 
perfoIlll second-trimester abortion procedures. 

In organizing abortion care ~ services, program planners and 
facility managers should take into consideration: 

• Emergency abortio!~ services that provid::: life-savi;tg 
procedures on a 24-hour basis. 

• Electi ve abot1ion services that are performed at the 
request of the woman or on the recommendation of the 
health-care provider. 

The following table summarizes the elements of abortion 
services and staffing patteIlls at different levels of care. 
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Table 2: Abortioll services by level of care 
I ' 

Level of care Type of health Abortion services 

perso nnel available 
Co mmunit y • Traditiona l bi rth • Recog ni ze signs and 

attendants (TEAs), symptoms of preg nJnc y 
commu nit y hea Ith • Recog nize signs and 
workers (C HAs), symptoms of abort ion and 
CO nUllLll1 ity-based its complicat ions 
reproduc ti ve hea lth • Prov ide RH ed ucat ion, 
agents (CBRHAs) including FP and the ri sks 

of unsafe abortion 
• Distribute appropriate 

contraccpt i \'es, inc Iud i ng 
emerge ncy co ntraceplJ\'es 

• Inform communiti es and 
1V0men on the lega l 
provisions for safe abo rti on 

• Refer women to 
postabortion and safe 
abortion services 

Health • Frontline hea lth The abo\'e activi ties plus: 
posts/stations workers (health • Check vital signs 

extens:o:1 workers) • Provide pa in medication 
Health centers • Health officers, The above activities plus: 

midwives, clinical • Counse ling 
nurses, public hea lth • Genera l physical and pelvic 
nurses, laboratory examination 
technic ians • Vacuum aspiration up to 12 

completed weeks of 
pregnancy 

• Medical abortion up to nine 
comple ted weeks of 
pregnancy 

• Administer antibiotics and 
IV fluids 

• Train cornrnunity-1evel 
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~c\'el of care Type of health Abortion services 

personnel available 

i 
workers and junior hea lth 

i 
profess ionals in abortion 

.. 

I 
! 

se rvIce provIsIo n 

f~) istri ctlzo n3 I • Same as above, plus The above ac ti vities plus: 

hospi tals G!'d Ps. wi th or w ithout • Uterine evacuation for 

an obs tetri c ian- seco nd-trimes ter abort ion 

gyneco log ist • Trea tment of mos t 

comp lications 

• Blood cross- matching and 

trans fu sion 

• Loca l Jnd ge neral 

! 
anesthesia 

! I • Laparotomy and ind icated 

surgery 

• Diagnosis and re ferral fo r 

se rious complications such 

as peritoniti s and rena l 

fa ilure 

• Train all cadres o f hea lth 

profess ionals (pre- and in-

se rvice) 

Referral • Same as above plu s The above activities plus: 

hospitals obstetrician- • Treatment of severe 

gyneco logisls complica iiv ii s (including 

bowel injury, tetanus, renal 

failure, gas ga ngrene, severe 

sepsis) 

• Treatment of coagu lopathy 

Private 

fac ilities: 

Lower clinics • Staffed by nurses and • Perform functions desc ribed 

assis tants under health posts/sta tions 

Medium • Sta ffed by a hea lth • Perform functions desc ri bed 

cl inics officer or GMP and a under hea lth ce nters 

team of o ther health 

workers 
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Level of car!' Type of health Abortion services 
personnel available 

Higher clinics • Stnfkd by a spec ialist • Perlo nn funct ions described 
or a G:vJ P and a team under 11L'31th centers 
or other health wo rkers 

[VICH centers • Staffed by speciali sts • Perform Cll nctions dcscribed 
and hospitals (obstet ric ians!gyneco 10 under district and referral 

gists). 3 G:vJP. and a hospital s 
team or other health 
workers 

"A "'0<,,,-,.; , 

XI. E~SENTIAL EQUI'£MENT AND SUPPLIES 

Health faci li ties providing safe abortion senices should be 
equipped with basic equipment, instruments, and consumables 
that have to be replen ished regu larl y, sueh as pain medicat ions. 
antibiotics, IV nuids , disinfectants, and so on. FollO\ving is a 
li st of these basie suppli es that should always be availab le in 
suffi cient amounts in all health facilities rendering serv ices. 
Program managers , faci lity directors , and ot her responsible 
persons should include these items in th e routin e bUdgeting. 
procurement, and c!:stribution systems. 

1. Basic supplies: 

• IV fluid s with give sets 
• Syringes and need les 
• Sterile gloves of different sizes 
• Cotton balls or gauze sponges 
• Antiseptic so lutions 
• Antibiotics 
• Pain medication s 
• Long needle holders 
• Equipment and supp li es for instrument processing 
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2 . Instruments and equipment for first-trimester uterine 
evacuati on: 

a. Basic uterin e evacuation 

• Sponge fo rceps o r utc rin e packing fo rceps 

• Ma ll eab le metal sound 

• Pra tt or Denni ston dil ato rs: sizes 13-27 French 

• MediuJll self-retainin g speculum 

• 50ml container for local anesthes ia 

• 500ml container for anti septics 

• Plas ti c st ra iner 

• Clear glass di sh for tissue inspection 

• Long sponge forceps 
• Conta inc r for c leansing so lution 

• S ingle too th tenacu lum forceps 

b. Vac uuJll aspirati on w ith electric pump 

• Basic utc rine evac uat ion suppli es 

• Vac uulll pump with extra g lass bottl es 

• Connec ting tubing 

• Cannulae (any of the fo ll owing) 
o Flex iL;e : 4 ,5,6,7,8,9,10,12n"i'n 
o C urved ri gid: 7,8,9,10,12,14m111 
o Strai ght ri gid: 7,8 ,9 ,10,12mm 

c. M anual vac uum aspiration 

• Bas ic uterinc evacuation supplies 

• Vac uum aspirators 

• Adapters 
• Flex ibl e o r semi -ri g id cannul ae, s izes 4-1 2mm 
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d. Twelve-weeks plus 

• Basic uteri ne evacuation supplies 
• Pratt or Denniston dilators: sizes 29-43 

• Curette: size I or 2 

3. Drugs for medica l abortion: 

• Mifepristone 200mg 

• Misoprosto l 200flg 

Hea lth faciliti es and cli ni cal providers should maintain data on 
abortion services through regular recording systems such as 
logbooks, c lin ical records, and daily activity records . The 
logbook for registering clients receiving abortion services that 
is shown in Appendix IV should be used by all health faciliti es 
providing abortion services. Data from the logbook should be 
regularl y reported through the hea lth management and 
infoll11ation system, following the reporting format attached as 
Appendix V. 

Program managers should ;nonitor services to assess whether 
they are being provided up to standard, so that they can take 
corrective measures as appropriate . Among others, monitoring 
abOIiion services should include: 

• Analyzi ng pattems or problem s using service stat istics 
• Documenting the proportio n of women seek ing repeat 

abortions 

• Observing counseling and c lini cal services 
• Ensuring regular and continuous suppl y of eq uipment 

and supplies 

• Aggregating data from the health facility upwards 
• Reviewing measures to improve services 
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Evaluation of abortion services should provide data on the 
extent to which those services have contributed to reducing 
matemal mortality from unsafe abortion. However, the 
gathering of such data , which requires a vital events 
registration system or the stud y of a very large population, may 
not be feas ibl e in the Ethiopian setti ng. Instead , as many 
maternal mortality reduction programs do, it is imperative to 
focll s on process or output indicators. The following indicators 
can be used when evaluating abortion services: 

• The number, type, and percentage of fac ilities 
providing abortion services by geograp hi c area (by 
woreda, zone, or l:egion, or countrywide) 

• The increase in the use oflegal abortion services 
(access) 

• Changes in pattems and rates of hospi tal admissions for 
abOliion comp li cations 

• The number and categori es of providers trained in 
abOliion care 

• An assessment of the quality of training 
• The number and percentage of eligible providers 

perfom1ing abortion by level of facility and geographic 
distribution 

• Costs of abortion services and treating abortion 
complications 

• Providers' KAP, needs, and ideas for improving 
services 

• Deaths from unsafe abortion 
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Table 3: Aspects of abortion care services to be included ill 
I III on 1l0rlf1!? pails 

Type of Indicators for 
Sources of 

Types of 
services to be measuring 

information 
questions to 

monitored activities ask 
Infec tion • Percentage of • Observe • Was no-to uch 
prevention cases in which services usmg tecIulique 

infect ion checklist used') 

prevention • Were MVA 
practices were instruments 
adhered to fully properly 

processed? 
Manage ment • Average amount .Observe and • During which 
and organization of time abortion eva luate time(s) of the 
of services care clients pa t ient flow day does the 

spend in the Review client client waiting 
facility records and time increase? 

• Average amount conduct 
of time from interviews with 
arrival to staff 
procedure 

• Hours during 
which service 
are available 

Counseling • Number and • Observe • Were women 
I percent<:ge of counseling with special 

clients receiving 
. . 

needs given sessIOns usmg 
counseling performance referrals? 

checklist 

• Review cases 
from logbook 

Contraceptive • Number and • Observe • How well 
counseling and type of counseling were women 
serVices contraceptives • Conduct exit counseled 

di spensed on interviews about 
s ite • Review available 

• Number and logbooks contraceptive 
percentage of methods? 
women who 

33 



I , 
, 
, 

I 

Type of Indicators for Sources of 
Types of 

services to be measunng information 
questions to 

monitored activities ask 
rece ived • Did women 

contracep ti ve leave with a 

counse ling desired 

• Number a nd method or 

percentage of information? 

wo men desiring • Did women 

contraception have to go to 

who received a another 

method facility to 
rece ive a 
contracep ti ve 
method') 

C li e nt • Perce ntage of • Conduct ex it • Did wo men 

sa tisfaction womcn who interview feel that they 

indica te that • Review were treated 

they recei ved service fee respec t fu ll y? 

respectful ca re charges • Did \Vo nlen 

• Pcrcentage of think the 

wome n who amollnt that 

agree that they had to 

se rvices fees are pay for 

reasonable services was 
re~ s0nab l e? 

The table above could serve as a useful tool for monitoring 
quality of care at the facility level. Facility directors and 
program managers are encouraged to develop and apply such 
tool s as part of their monitoring plans. 

34 

i 



'. 

Appendix I: Consent Form 

Consent Form for Uterine Evacuation 

After hav ing consul ted with my hea lth service provider a bout 

my hea lth condition, l, l..!(n.!.'a~n~le~o~f~c~li ~en!.-'-'t'L) ___ '--___ _ 

hereby consent to a procedure for safe termination of 

pregnancy. I have been counseled and informed about the 

a lternative methods and about the possible side effects and 

o utcomes o f the procedure. 

In the event of compli cations arising during the procedure, I 

request and authori ze the responsible hea lth service provider to 

do w hatever is necessary to protect my health and wellbeing. 

I confirm that the information that I provided to my health 

service provider is accurate. 

Signature ___________________ _ 

Date __________ ~ ________ _ 



Appendix II: Universal Precautions 

Health -care wotkersinvolved in providing abortion serv~ces 

should f61iow these universal precaution measures ihorder to 

prevent the transmi ssion of infection from providers to 

patients, from patients to providers, and to the community; 

• Wash hands thoroughly with soap and water 
immediately b efore and after contact with each patient. 

• Use high-leve l disinfected or sterile gloves, rep lacin g 
them between patients and procedures . 

e· Never use gloved hands to open and close doors ar to 
process ll1struments. 

e Wear clean gowns, apro ns, goggle, and masks. 
e . Clean fl oors, beds, toilets, walls, and rubber draw 

sheets with detergents and hot water. If they are soaked 
with blood or body fluid s, use a 0.5% chlorine so luti on. 

• Wear heavy-duty g loves when cleaning surfaces and 
washing bed sheets spi ll ed with blood and body fluids 
and when processing equipment for reuse. 

e Dispose of waste contaminated with blood, body fluids, . 
laboratory specimens, or body tissues safely, following 
facility protocols. 

• Avoid recapping needles whenever poss ible. If 
necessary, use the scoop method. 

e Dispose of sharps in puncture-resistant containers and 
bury or incinerate them. 

e All reusable instruments should be soaked in a 0.5% 
chlorine solution and cleaned with soap and water 
immediately after use and sterilized ' or high-level 
disinfected. 



Appendix III: Instrument Processing 

Follo~ specific instructions for proces~lrig medical 
instruments, as appropriate. For instruments and equipment 
that can be reprocessed through high-level disinfection, follow 
the steps described below: 

• Decontamination: Soak instruments jn a 0.5% chlori"e : 
soh}tion for 10 minutes. 

• Cleaning: Clean instruments with warm water and 
detergent; do not use soap. Wear masks and heavy-duty 
gloves during cleaning. Disassemble the instrument and 
make sure all the parts are cleaned thoroUghly. 

• High-level disinfection: 
o Soak in a 0.5% chlorine solutionJor 20 minutes; or 
o Boil for 20 minutes. 
Note: Rinse with sterile water after processing with 
chemicals and dry wi th a steri Ie towel. 

• Store or use immediately: After instruments are 
processed, they should be kept in a dry, sterile or high­
level disinfected container, protected from dust and 
other contaminants. Instruments processed with boiling 
or solutions should be reprocessed every two days until 
used. 

• Metallic instruments such as tenaculum, speculum, and 
curettes should be sterilized using steam autoclave at a 
temperature of 121 oC at a pressure of 106 KPa for 20 
minutes (following the instructions of the autoclave 
being used). 
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Appendix V: Quar-terlvfMonthlv Reporting Format eo!" Abortion 
Services 

Region: _____________________ -,--_ 

Name of Health Fac ility: ____ ------_____ -
Zo ne: ____________ ______ - - __ -

Total Sate Postabon iol1 
Abortio n 

N umber of women who received 
abort ion care 

Completed gestation (weeks) 
Less than 8 weeks 
8 to I ~ weeks 
G reater than 12 weeks 
Type of proced ure/method 
MVA 
SI\1 C 
Med ica l aborti on 
Other (spec ify ) 
Women who expressed des ire to 
de lay fUl1her 2regnancy 
Women who received a 
contraceptive method 
Women referred for a 
contrac<Jll ive method 
Women referred to another faci I ity 
fo r abort io n ca re (by reaso n) 
Women w ith major comp lications 
Women who d ied fro m 
comp licat ions of abortion 

Prepa red by: _______ _ Approved by: ____ _ 
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