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Chapter One 
I . INTRODUCTION 

1.1. Background of the Study 

The d minance of companies as central agents in market economies is increasing.) As markets 

b me more open and global, businesses become more complex, and doing business as sole 

pr prietor becomes difficult and the contribution of such businesses to the nation 's economic 

gr wth becomes minimal.
2 

Consequently, societies around the world are placing greater reliance 

n ompanies as engines of economic growth. In both developed and developing countries, firms 

rganized as companies are the main actors and avenues for large economic activities to take 

pia e.) A corporation is one of the most successful socio-economic institutions of modern 

ciety.4 In sum, companies contribute to the economic growth and development, which lead to 

improved standards of living and poverty alleviation, which in turn should lead to more stable 
p liti cal systems. 

In addition to their contribution to the economic growth and development of a country, 

ompanie are required to assure the generation of returns and the protection of investments of 

their finance providers - shareholders, banks, or other financial institutions.5 Such assurances 

req uire sound COrporate governance practice and proper monitoring of their compliance. 

Ba i ally corporate governance concerns the means by which a company assures investors that 

it has well-perfo rming management in place and that Corporate assets provided by investors are 
b ing put to appropriate and profitable use.6 

rp rate governance practices vary across nations and firms, and this variety reflects, among 

th r thing the type and development of the co~orate governance regulatory system. Many 

I Jc n J. Du Plessis Anil Hargovan a d M' k B . '. fee 
' . . n Ir 0 agaric, Principles of Contemporary Corporate Governance Pre a , 2 (New York Cambridge Un ivers ity Press, 2nd ed . 2011) 

II lIy J. d reg9~ry and Mar ha E. Simms, Corporate Governance' Wbat It Is and Wby It Matters A paper pre entc at International Ant" C t' C fi . , , . d 
fi h ·/1 . 1- orrup Ion on erence, (Oct. 10-15, 1999) Durban South Afr ica 3, Retneve rom 1t./1 lac .o r a er IdaY2/ws~ Idn ld/d2 3 h' . ' , 

J Ibid .) ws re OrYmeslmms. df Accessed on 12-April-20 14 . • 
Ro er M. Bar er Corporate Gov C . . e 
eha . E ' ernance, ompetltlon, and political parties Explaining Corporate Governanc 5 . nges an urope 3, Oxford Un iversity Press (2010) . ' 
lid. , p. 6 

6 R m n uller t (ed. , Corporate social R 'bT ' 39 The 
ctherlands K luwer la' v '1 nte t' I (2nd esponSI I Ity: The corporate governance of the 21 st Century , 

' > rna lona cd., 2005). 
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in l rvenli n of Ihe wei fare ' state and is more in line with the notion of dereguiation,I4 Recent 

15 S If. I t' , , d Ir nd al uggest a 'new wave' of self-regulation, e -regu a Ion IS vlewe as non-legally 

inding expectations of an elevated standard of behaviour, ethics and responsibility,I6 

-me onlemporary movements towards regulatory reforms concerning corporate governance 

ha e be n prompted by different factors mainly; 

, ... the growth of small shareholder activism, board control and disclosure of remuneration 

leading to controversies concerning perceived excessive senior executives' remuneration), 

ommunity demand that companies operate their businesses as good citizens, and 

lakeholders (other than members and employees) expecting their interests to be taken into 

ac ount in the management of the company. 17 

H \ ever, all corporate governance regulatory systems, whether mandatory or voluntary, have 

their relative strengths and weaknesses and no one regime, of itself, is optimal. 18 

mpanies in Ethiopia are regulated by the relevant provisions of the Commercial Code l9, and 

b pecific Proclamations and directives issued regarding financial share companies2o, and other 

general and specific laws that have bearing on the operations of publicly held companies.21 From 

thi one may observe the state's intervention in the regulation of corporate governance in 

Ethiopia. However, this mode of regulation is in line with an approach known as 'one-size-fits-

I ' 

Ian Bart~c and Peter Vass, Self-Regulation and the Regulatory State: A Survey of Policy and Practice I, 
nned Kingdom, The University of Bath (2005). 

15 Ibid. 
16 

p
maro 

a, (2~ II ). Wall S,treet As Community Of Fate: Toward Financial Industry Self-Regulation, University of 
I _ enns~lvaDla Law ReView, Vol. 159, p.423 
I Zad 0 leh, Supra 11. 13, at 25 

Ibid. . p. 39 
19 mmer ial ode of Th E ' ' . . 

3 · e mplrc of Ethiopia, ProclamatIOn no. 166/1960, Negarit Gazeta, Extraordinary Issue, 

JI 

. . ddls Ababa Arts 347-428 Th . . . rate 
cmance. Arts 347-428 of t . ese provl.slOns ot the Commercial Code have a bearing on corp!l . 

mandale the au~rto h . h he f
COde 

deal With the management aspects, the board of directors and lIS 
\' ling p: ce ses a

l 

drs, t ~ ng tlo share holders, and the general assembly the different types of meetingl, 
n VO LIng ng ltS the . ht f . . , . fonl 

lran paren y requirements d h .' I ng 0 mmonty shareholders, auditing and reporting obhga I . 

B nking Busine Proclam~l~:n ~~ ~n;~1 vement ofth~ Ministry of Trade and Industry, eS 
r Banking Busi ness issued b thO N ~008 , Negarat Gazeta, Addis Ababa; and the directives and proced~ 

46120 12 I egarit Cazeta AIdis ~b:~I:.nal Ba~k 0: Ethiopia. See also Insurance Business Proclamation t:~ 
'8 . " and directives and procedures for Insurance Business issued by 

r inSlan e ommercial Regi stration dB ' . 68612010, 
I egant Cazeta Addis Ababa. an us mess Licensing Proclamation, Proclamation No. 

3 
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rule f law. Though the regulatory system of the corporate governance of non-financial 

. . E h' 'al's mandatory too there are some prominent corporate failures that would mpanl c In t 10pl , 

pr mpt omeone to question the appropriateness as well as effectiveness of the regulatory 

reg ime. AACCSA is also concerned about the appropriate modes of regulation of corporate 

emance in Ethiopia. Accordingly, the Chamber has proposed the introduction of a'voluntary 

de f corporate governance in the country. The contemporary view towards the 'one-size-fits. 

II' framework set by mandatory regimes is equally undesirable in terms of inconvenience and 

ompliance. The country shall cope up with this contemporary trend and it seems that regulatory 

reform concerning corporate governance is due. The reform should consider key development 

polic aspects which match with the country's plans for poverty reduction and wealth creation. 

It i obvious that effective corporate governance in Ethiopia, which plays a significant role in 

fac ilitating the developmental and poverty reduction pursuits of the country, is the call of the 

da . In order to enhance the effectiveness of the prevalent corporate governance practices in the 

ountry an appropriate regulatory system shall be put in place. Appropriate regulation serves as 

a means of pressuring firms to adopt effective governance structures and practices. 

With the emerging trend in the 'separation of ownership and control ' in the publicly held 

companies of the country, directors and managers are given overwhelming power with little 

accountability to the dispersed group of shareholders. As a result agency problem will be 

inevitable among different interest groups. Agency problem is the main cause for the famous 

corporate failures, like the Access Real Estate S.C., in Ethiopia. Such problem can be reduced by 

\l ell regulated corporate governance, limiting private benefits and expropriation by controlling 
wner and directors. 

Th u the underlying exercise of the thesis is revealing the ineffectiveness of the existing 

rp rate governance regulatory system and explores for appropriate regulatory model that 

uPPOrt the development of effective corporate governance in Ethiopia. Accordingly, the 

re ear her intends to focus on the following research questions: 

Wh 
does Ethiopia need to regulate corporate governance? 

.;' Why should the Ethi . S b . tely 
. oplan tate other to regulate corporate governance of pnva 

o. ned corporations? 

5 
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1.5. Research Methodology 

Th re ear h emphasizes on the investigation of the appropriate mode of regulation of corporate 

man e in Ethiopia based on the relevant laws and institutional practices. To this end, the 

ptimal re earch approach will be a qualitative research method. The study prefers the qualitative 

rc ear h approach because the data required will be collected through In-depth interviews and 

ba ed on the reasons, justifications or logical arguments, and analysis of the existing legal 

rameworks various literatures, and countries' experiences. The question format used in in-depth 

inter ie\ will be open-ended and the data format will be textual. 

1.6. Scope of the Study 

The re caTch is mainly limited to the regulation of corporate governance in Ethiopia. The issues 

rai ed in the research are those which are directly related to the regulation of corporate 

g rnance. The research deals with corporate governance in general in order to lay the 

on eprual foundation leading to the heart of the study. The regulatory alternatives for corporate 

go ernance will be addressed by the research with an objective to suggest the optimal regulatory 

alternative for Ethiopia. An effort is also exerted to explore the domestic practice on the mode of 

orporate governance regulation through interviews with Officials of the relevant organs and 

reference to relevant minutes of AACCSA. Therefor~, much of the study focuses on the attempt 

to fi nd out the appropriate regulatory regime for Ethiopia. 

1.7. Limitation of the Study 

Though it has been over two years since "The Ethiopian Code for Corporate Governance" is 

ad pted b AACCSA, there was no specific organ established to oversee the creation of 

a\ arene as well as the implementation of the Corporate Governance Code by companies in the 

unt . It \ as onl y recently (Oct., 2013) that AACCSA took the initiative of establishing the 

' I n titute f Corporate Governance ' with a primary goal inter alia to edit and have the Ethiopian 

rp rate Governance Code pUblished. However, because the institute is at its infant stage, 

ab n f practi cal experiences will be a challenge to this research. Moreover, according to the 

rud ndu ted by USAID in 2007, the Ministry of Trade did not undertake an ongoing 

7 
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Chapter Two 

2. Corporate Governance in general 

rporate governance is conventionally considered as a solution to the issues that arise between 

wners and managers of corporations as a result of separation of ownership and control.27 In a 

ompany where shareholders are not controlling the day-to-day activities of the compan, 

managers might become "satisfiers" rather than "maximizers," that is, they tend to play it safe 

and eek an acceptable level of growth because they are more concerned with perpetuating therr 

0 \ n existence than with maximizing the value of the firm to its shareholders.28 The design of 

mechanisms for effective corporate control to make managers act in the best interest of 

hareholders has been a major concern in relation to separation of ownership and control. 

orporate governance is, thus, devised as a mechanism necessary to ensure proper actions on 

behalf of owners of a corporation.29 

Corporate governance is one key element in improving economic efficiency and growth as well 

as enhancing investor confidence. Investors will feel safe and encouraged to spend their capital 

in a business whose corporate governance is relatively effective. This means, the effectiveness of 

corporate governance positively affects the performance of a company.3D Many argued that 

'businesses that have prospered and remained prosperous are those that have found ways to 
govern their affairs effectively".31 

orporate governance, unknown some years ago, is of universal concern nowadays. The worM 

ha witnessed a number of astonishing corporate failures that caused corporate governance 
terns to evolve over centuries 32 A th In . . 

. s e ternatlOnal Fmance Corporation notes; 

ach of those corporate failures, often occurring as a result of incompetence or outright 
fraud was swiftly met b . ~ 

, y new governance frameworks, most notably the many natIon 

orporate governance codes, the Sarbanes-Oxley Act in the U.S., and the current tre: 

27 I . 
ntCmali nal Fi nance Corporation C 010) 

, RP RAT GOVERNANCE' TH~porate Governance Manual 19 (Hanoi, Vietnam, BACSONZnd e~. 2 ontz 
Alcksander hkolnikov cds. '2009) INTERSECTION OF PUBLIC AND PRlV ATE REFORM 18 (Enc H ~ /~ , . 

10 J hn 
It I Id 
2 I . 

IIc Cl aI. , What Is Corporate Governanc ? 

e. 3, New York, McGraW-Hill Companies (Z005). 
upra n. 27, at 10. 
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d te governance is all about the relationship between shareholders ! In ther wor s corpora 

management which consists in the former providing capital to the latter to achieve a return 

h . . t 37 The VI'etnamese Corporate Governance Manual, which was commissioned ( elr Investmen . 

(he International Finance Corporation (IFC), describes the internal aspect of corpOrate 

g ernance in the following manner; 

... Managers are responsible to provide shareholders with financial and operational reports 

on a regular basis and in a transparent manner. Shareholders also elect a supervisory body, 

often referred to as the Board of Directors or Supervisory Board, to represent their interests. 

This body essentially provides strategic direction to, and control over, the company's 

managers. Managers are accountable to this supervisory body, which in turn is accountable 

to shareholders through the General Meeting of Shareholders (GMS).38 

As Gregory & Simms note, "while government provides the structure for governance, corporak 

governance happens inside the corporation, and depends on investors, boards and 

managements".39 The traditional wisdom regarding shareholders primacy is in line with defining 

(he term "Corporate Governance" from the internal perspective. However, the shareholders 

primacy model began to be challenged and shareholders dominance has begun to be 
. d 40 C 

questlone. ontemporary corporate scholars take in to account outsiders' interests that are 

also at stake; for example, those of creditors, potential investors, consumers and the public or 

community at large (so-called stakeholders).41 Thus, the term "Corporate Governance" has began 

( 0 be expressed in terms of these other interests. 

It i fa irly generally accepted that even if, in the strict legal sense, corporations remain directlr 

accOuntable only to shareholders, the development of loyal and stakeholder inclusive 
relationships will become f th . . . b'l 'ty ana 

one 0 e most Important determinants of commerCial via I I 
bu iness success 42 The 'r f . . d h'/ 

J1 Ibid , p. 6 
) lid , p.7 
J9 

. recogm Ion 0 outSiders' interest is morally and ethically Just an ~ 

regory and imms, Supra n. 2 
Du Pie is et aL, Supra n. I, at 7 

41 a id Y' r 
2 . OS llon , (2014). The Law ofe . 

4 Du PI is ct aL, Supra n. I, at 7 orpO/ate Purpose, 10 BERKELEY BUS. L. 1. 192 (2014). 
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behaviour by corporations and to achieve the maximum level of efficiency 
. 51 

~ r a corporation. 

hareholders' interests are not mutually exclusive, however. As Gregory & 

imm xplai n 

do not succeed by consistently neglecting the expectations of employee , 

u t mer. uppliers, creditors, and local communities, but neither do corporations attract 

nc d d apital from equity markets if they fail to meet shareholders' expectations of a 

mpetiti e return . A key aspect of corporate governance is ensuring the flow of external 

. I fi 52 apIta to Irms. 

Th defi nition by Bob Garratt is also worth mentioning as it emphasizes the contemporary 

und r tanding of the notion. He defines corporate governance as "the appropriate board 

tru ture proce ses and values to cope with the rapidly changing demands of both shareholders 

nd takeh Iders in and around their enterprises".53 

t bl . the OEeD recognizes corporate governance as a set of relationships between the 

mana ement, board shareholders of a company and other stakeholders. Since it is an accepted 

d finiti n b most of the countries in the world including the multilateral organizations like 

the \\ rid Bank Group, the United Nations, the Basel Committee for Banking 

up rvi i n, the International Organization of Securities Commission (IOSCO), the Asian 

el pment Bank, and the Islamic Financial · Services54, this study will also focus on 

• 0 d finiti n of corporate governance; 

rp rat g ernance is defined as the system by which business corporations are directed 

nd ntr lied. The corporate governance structure specifies the distribution of rights and 
re p n ibilitie among d'f~ t . . . h b ar~ I leren partiCipants In the corporation, such as, teO 

m nager hareholders and other stakeholders, and spells out the rules and procedures ((1 

m king de I Ion on corporate affairs. By doing this, it also provides the structure throuo 

rt I') Imm , upra fl . 2. al 3 

B It, T hin on top: why corporate . e board 
perf rmanc~ Inn . h I B governance matters and how to measure and Improv 
h · I Ph' Ie 0 as realey Publishing (2003) 

I n ar . An empirical stud 0 C · . 7 (PHD 
th I , hlr niver iry (20 12) R ~ n orporate Governance in Indian Banking Sector d II}-
J I - 0 I . elneved from http://etheses.saurashtrauniversitv.edu. AccesSe on 
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Th 

d 

XI rna In IJruIJon I . .. are composed of private actors (i.e. stakeholders and reputational 

nd Ih regulatory mechanisms (i.e. standards, laws and regulations, and the financial 

Sr dl peaking, both the private side and the regulatory side make up what can be 

an in titutional framework where corporate governance is implemented. The 

f an inter-related web of the private institutions, regulations and rights that pment 

und rpin th D ur basic values of corporate governance (transparency, accountability, fairness, 

nd re p n ibilit ) influence the corporate governance regulation and enforcement.64 In other 

w rd . thi in titutional framework affects corporate governance mechanisms and its 

and emerging economIes have differences in corporate governance issues, 

of hich is the issue of external institutions. According to Philip Armstrong, while 

d market have well established and functioning external institutions, institutions in 

m rging market are weak.
65 

However, commentators like Shkolnikov and Wilson emphasize 

n the lue of trong internal corporate governance practices. Shkolnikov and Wilson explain 
th 

It hould be noted that even in systems that possess weak external institutions, strong 

internal corporate governance provides value for companies and is worth pursuing as end in 

it If. cademic research has indicated that investors in high-risk emerging markets with 

p r publi go ernance will pay a higher premium to invest in well-governed companies 
th f fl r 

financial information as well as better protection for minority 

int r-rel ti n hip between internal company practices and the external institutions in which 
mpani 

not always been recognized. In the absence of an advanced inter-related 

int rnal mpan practice and the external institutions, the profound benefits of good 

rp rat go ernance become tenuous.67 However, if there is a well functioning inter-

we 
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r lati n hip th int rna l mp n pr lilUli n . it r-

hing imp t, in r a in ) I 111 I r th' U 111 lhe It; 

The igni I th hip n th int m m .n lh· 

g eman e In m rging mark t in th d n lh 

. 69 H pra tI e . ve er a hk Ini k 

decade, that internal c mpan pra ti c r nt 111 whi h 

the e com pani e operate ,.70 F r untri e wh re the e k 

and ecurit ies markets do n t ex i rp rate g ern n n enu 

bringing institutional reform is ue to the fo refr nt and t gin addre in th m. 

nera lly, there i no sin gle model of corp rate govern an fr me\ rk. Th tr n r th r lh 

internal and external architecture explained ab e ha e w 

r ate a range of corporate governance y tem i fi mark t tru 

system , trad it ions, regul ations and cultural and ocieta l alue.72 Re entl , m n un tri e nd 

firms have updated their systems of corporate governan t a br ad r and m r in lu 

concept of corporate responsibili ty th at include tak h Id r ,7 

2.2. The ignificance of Corporate Governance 

The co rporation is one of the mo t succes ful ocio-ec n ml 111 tituti n fm d rn iet In 

both developed and developing nat ion tak pi 111 

fi . d . 75 F' Irm organ Ize as corporatIOns. "Irm 

g neration of economic growth.76 Th imp rtan e f rp 

impli ati on for corporate behav i r and the r I pia d b a 

Ibid. 
6<l Ibid. . p. 21 
10 Ibid. 
71 Ibid. . p. 23 
12 I kander and ham lou, upro 11. - al 9-1 
13 Ibid. 
74 

Barker, upro n. 4 
7S d . 
16 reg ry an Imm , upro 11. 2 

Barker, upro 11. 4, at 

pit I in til 

h n . Ii 

rp rali n in m d rn 
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P rt r m Ihe alieni fearures
77 

of the corporate institutional form, firms can be organized in a 

\' ri I)' w in term of authority and power structure (i.e., the governance). 78 

rdin I the wordings of Panchasara "corporate governance is about commitment to values 

nd Ih i al bu ine conduct. ,,79 He further states that corporate governance improves public 

und r t nding of the structure, activities and policies of the firm through a timely and accurate 

f information regarding the financial situation, performance, ownership and 

of the company. 80 A firm with a well-established and developed corporate 

tern is able to attract investors and enhance the trust and confidence of the 
Ider . I 

Th gene i of corporate governance lies in either of the two types of drivers of corporate 

ernan e reform . One set of drivers is associated with corporate failures and scams. 82 This set 

dri er ugge t a reactive approach to corporate governance reform.83 That mean, firms are 

r ed I in e ligate their corporate governance practices and take remedial actions. A more 

et of dri er has much to do with companies' and countries ' search for investment, the 

n Impr e competitiveness, and gaining access to regional and international markets. 84 

hkolnikov and Wil son, both types of factors have been responsible for increased 

nenli n bing paid to corporate governance over the past decade. 85 

In th e e IUli n of corporate governance systems, the first set of drivers plays a great ro le. The 
d 

I pm nt and refin ement of corporate governance standards has often foll owed the 
urren e f 

rporate governance failures.
86 

The first well-documented failure of governance 

a Bubble in the 1700s which revolutionized business laws and practices in 
the uth 

"lIi n nfcren c n rade an 0 Ie . . I 
. ' . e c opmenl, orporate Governance in the Wake of the Fmancla 

t i t Icd rnl ern allonal Views 80, ene a, nited alions Pub licatio n (2010). 
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Engl nd . 7 imil rl , mu h th uriti ' w in th' \\ ' put in I 

th 

d ba Ie 

\ ell-kn \ n m pan 

r up of n v pap r , th th e Bank 

Baring B nk .90 a h n I r maj r rp rat 

In ompet nce utri ght fraud , and abu i e 

tem of corporate governance m t n tabl th e man nati nal 

In order to avert the situation and balance the pr m ti n f firm \ ith gr , ter 

de eloped countries have r formed their rp rate g ernan 

mple ' mosaic of laws, regulation , in tituti n and implementati n 

th newly developed corporate governance framew rk timulate ' the 

the 

nd 

lav and regu lations which has created a culture f c mpli an e that ha hap d bu ine ultur 

and the management ethos of firms purring th em to impr ve a a m an f attra ting human 

and financial resources on the best possible terms ,.9 

e may appreciate the significance of a robu t corp rate g ernan arrangement if \ e take in 

to account the repercussions of the sy temic failure f c rp rate g ernan e In 

e pecially in lndonesia, South Korea and Thailand).94 The rp rat failur that h e tem mcd 

rom weak legal and regulatory system inc n i tent a c unting and auditin 

banking practices, thin and unregulated capital market in ef~ ti e 

board of directors, and little regard for the ri ght 

macroeconomic cri ses in East Asia.95 More recentl hi gh pr fil e 

7 IF , 

Ibid. 
89 Ibid. 
90 Ibid. 
91 Ibid. 

upra n. 27 

92 I kandcr and ham l u upra n. 58. at I 
93 Ibid. 
IJo4 

IF , upra n. 27 
95 

I kandcr and hamlou , upra n. "8, at2 
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in tituti n I f; il ure in Ru ia Asia and the United States have brought corporate governance 

th r nt line in developing countries, transitional economies, and emerging markets.96 

in ident illu trate that the lack of a robust corporate governance system enables insiders, 

\\ h th r the be ompan managers, company directors or public officials, to ransack companies 

t the e 'p n e f hareholders, creditors and other stakeholders (employees, suppliers, the 

and so forth).97 Yet, in today's globalized economy, companies and countries 

\\ ith w ak rp rate governance systems are likely to suffer serious consequences above and 

, nd fi nan ial candals and crises.
98 

What is increasingly clear is that how corporations are 

v rn d- mmonl referred to as corporate governance- largely determines the fate of 

indi idu I mpanies and entire economies in the age of globalization.99 

At th e age f globalizati on, where competition is fierce, developing and transition economies 

need a hea lth and competitive corporate sector that is fundamental for sustained and shared 

r \ h- u ra ined in that it withstands economic shocks, shared in that it delivers benefi ts to all 

iet . 100 In order to overcome the fierce competition and capital fluctuation, firms need 

of pital that exceed traditional funding sources.IO l Failure to attract adeq uate levels of 

< pita l threat n the very ex istence of individual firms and can have dire consequences fo r entire 

tated b th e World Bank Group succinctly, "it is this growing need to access 

re ur e , dome ti c and fo reign, and to harness the power of the private sector for 

and ia l progre s that has brought corporate governance into prominence over the 
\ rid' .102 

B 
mmitting an fu nd individual investors, banks, and other financial institutions base 

nl n a ompany's outlook, but they also require evidence that companies 
th I r 

r run rdi ng t 
und bu ine practices that minimize the possibilities for corruption and 

Cent r . . r Intcmati na! Pr ivate nlerpri e. In stitutin g C orporate Governance in Developing, Emerging 
I 'A,r;: T ra n IU onal Economle 2. (20 2 . RClrie ed fro m hup:llwww.cipe.org Accessed on 19-Feb.-20 14 . 

uprO n. 

up ra II . 8. I 2 
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ml m n g m nl. IO In ut mp nl lh 

nterpri e, 

g rnan e i h 

interna ll and upervi d b pr t t th int nd 

fin ancial take f hareh Ider .. h ma th u nd r 

remo ed fr m the manag ment fthe firm . Ju t ag d g crnm 

o that the p ople can effectively judge \ hether their intere t are eing r d, 

mu t al act in a democrati c and tran parent mann r that th eir \ ncr n m ke 

educated decisions about their inve tment .1 

ountrie tend to real ize that go d g vern an e of rp rati n I a ur e mp tili 

ad antage and critical to economic and ocia l pr gre . 

8 helping countries to attract inve tment fa ilitating In tituti nal r fI rm , r du in 

pportunities for corruption, increa ing competitivene ,and pr m ting min rit har h Id r 

right protection, corporate governance helps to build a D undat i n D r e n ml gr \ tho j 

creation, and private sector-led poverty alleviation. IDS In addi ti n I attra ling in Imenl, 

improving competitiveness, and managing ri k corp rate g ernan 

hanging the relationship between business and state in man emerging mar 

tran parency into the equation, corporate governance faci I itate an pen 

. d h 107 private sector an t e government. 

fundam nl I I 

.1 06 8 inje tin 

han e n Ih 

enerally, corporate governance helps companle and e n mle aUra t In e tm nt nd 

Improve econom ic performance and competiti ene III e era l 

go rnance attacks fraudulent bu ine tran action b 

and aud iting procedures, and in purcha ing pra ti e .1 0 end, 

procedure improve the management of the firm b h Iping firm m na 

a und company strategy, and by ensuring that merger and a qui 

10) 
I PE upra n. 96, at 2-3 

104 I bid. , p. 3 
lOS II ntz and hko lniko (eds.), IIpra fl . 28, al 12 
106 Ibid. 
107 Ibid. 
10 IP . upra n. 96, at 3 
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un U In re n . 109 Thi in turn, assures investors and lenders that the firm is a well. 

in litu li n and moti vates them to confidently commit their funds. Thirdly, corporate 

m er a a means of attracting small investors and raise the levels of capital 
r firm Ihat trived to be competitive and viable. A robust corporate governance 

y lem pr id pr tection fo r minority shareholders and encourages a widely dispersed 
h· . h fi 110 wn r Ip tru lur In I e Irm . 

2.3. ore principles of Corporate Governance 

n I d ab e. the term 'Corporate Governance" remains one that does not lend itself to a 

ing l . pe ifi r narrow definition. In 2008, Justice Owen made the foll owing comments in The 

II r up Ltd v We tpac Banking Corporation: 

ire t r are in control of the assets of a corporation but they do not own those assets. They 

I the a et on behal f of the corporation and, through the corporation, others having an 

int r t in the well being of the enti ty. There are no hard and fast rules that constitute 

rp rate go ernance . But there are some basic underlying principles that help to explain 

Ih guideli ne and lega l principles that have developed over time and now dictate how a 

dire tor i expected to carry out her or his responsibilities. I I I 

rdin I Ih report by the OECD Business Sector Advisory Group on corporate governance, 

Ihe r gulali n f corporal governance is likely to be most effective in attracting capital if 

ent ia l area: fa irness, transparency, accountabili ty and responsibili ty. 1I2 The 

Bu ine d i ory Gr up has also recommended that the OECD promote and further 
rti ul I tandard 

f CO rporate governance based on these four essentials. I 13 

Ith ugh th · 
D prin iple are intended to be non-binding, they prov ide thoughtful guidance 

r m k r , in 
rp rati on and other stakeholders worldwide and become an 

In U nli 
n hm rk in Ih e de ign of national level corporate governance codes and 

I . "pr n. I . at • 

Imm "pra ll , t 7 
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r gul ti n. II he are i \ cd a r prc min th r I 

int m li nal mmun it re tandard 

g man I ped ba ed 

th primar bjecti ullin thc 

g mance r gim e that protect the intere t n n-in id in 'cn r I 

rwhelmi ng fo u i on min ri ty hareh Ider 116 

It \ ill be worthwhi le t di cus the 0 0 prin iple rp rat cman e 

n the fo ur core va lue . To tart with fa irne , on hi h r f lh prin ipl 

that ffec tive corporate governance hOlild pr tect the pr p 

the rights of minori ty and fore ign shareholder and en ure e ure 

regi tration and free transferability of shares.11 7 The pri n ipl e f fa irne 

orp rate governance framework should en ure the participat r ri ght 

d . . 118 orporate eCls lonS. 

lh 

Ith u 'h lh 

th uil t 

Id r , in ludi ng 

n k 

With respect to the core value of transparency the OEeD stipulated a prin ipl e r gni ing that 

in a corporate setting, the focus should be on th timely and pr di ure f th 

p rformance of the firm to investors and shareholder , particul ar! it finan ial and perati nal 

tatus, as well as information about corporate object ive and material ~ re eab le ri k fa t r .11 

uch disclosure can be voluntary or mandatory depending on the market and legal n ir I1 mcnt 

withi n which companies operate.120 

The other princ iple whi ch recognizes a corporate governance frame rk that held di re t r t 

in a fi duciary relationship to shareholder and to the c mpan , and that the 

loya lty and care, is built on the core va lue ofaccountability. 121 The i . cod 

on a corporate governance framewo rk which enc urage firm tal r and thi < II . 

11 4 
Barker, upra n. 4, at 8 115 
IF , upra n. 27, at 58 

116 
Barker, upra 11 . 4, at 8-9 

117 . 
118 rego ry and Imms, Supra 11. 2, at 8 

Iskander and ham lou, Supra n. 58, at 11 
119 

Ii ntz and hkolnikov (eds.), Supra n. 28 at 16 
120 Ibid. 
121 . 

regoryand IIllms, supra n. 2, at 8-9 
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n iderati n f the interests of stakeholders. 122 This principle is consistent with the 

rc p n ibilir that dictates a corporate governance framework which ensures 

mplian e \ ith the laws and regulatIOns that reflect t e respective socle s va ues. . h" ty ' I 123 

pn te 

pnn iple of orporate governance articulated by the OECD require both regulation and 

t r initiative i.e. private codes of conduct and voluntary behavior, for 
. I .' 124 Imp ment tI n. 

2.4. Approaches in Corporate Governance 

rding t undaram and Inkpen governing the corporation requires purposeful activity. All 

purp ful a ti ity in turn requires goals".1 25 That means, corporate governance is a tool that 

th e achievement of a corporate goal. However, debates surrounding the appropriate 

rp rate bjective that is going to be achieved through sound corporate governance framework 

cr unfini hed et. There are different views among Scholars and courts over the purposes of the 
. 12 rp ratl n. 

holar are at odds on the fundamental question of what the purpose of corporate 

h uld be. 1 7 Man in the field take it as given that the responsibility of corporate boards is 

upp ed t be pr fit maximization for shareholders and pursuing other interests is neither the 

liga ti n n r the right of director .128 On the other hand, some authors underline, governance, 

unli e manag ment in a firm has an outward orientation: it concerns the direction of the 

rather than it running per se. 129 Accordingly, an important component of governance, 

In dditi n t pro iding rrategic direction of the business and supervising the executive organ, is 
pr untabilit 

mpli h d a ad mi 
leg itimate interests. \30 Y osifon notes that "some of the field 's most 

ntend that the la. allows directors to steer the Corporate ship towards 

II 

n . CorporQfe Governance Revisiled: Can The Siakeholder Paradigm A 
a Iei'll Europe? 27 . & E. Eu r. L. R., 95 (200 I). 
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al 

lar \ h 

n n- har hidin g ta eh Id r , In lu in' m I 

n \ hen h reh Ider inlere t r in t n i n with 

ar d th at th law r qu ire hareh I r prim 

in i t that u hag ernan e n rm i d I r < Ie. I 2 n lh 

lhat the law all o fI r a br ader 

h reholder ag Th writer' 

th law und r the Ethi pl an cont xt t . H we er, rp 

impo e broad r re ponsibi liti e on corp rate b ard are the need 

yin Ifm ' v rn 

Id f rim 

man re rm 

the time. 

nera lly, the current perspective on c rp rate g vernan e ha e een pr min ntl 

n . len 

1m 

th. I W ul 

into two contrasting approache : the traditi nal appr a h hareh Idi ng nd th m d rn 

approach (stakeholdin g).1 4 Hereunder, th e e tw paradi gm will e di u ed ri n 

2.4.1. The Trad itional Approach 

The ru ling by th e Michigan State Supreme Court in Dodge v . F 

considered as the event that led to the cleare t articulati n of th e prima 

maximization.135 Henry Ford wanted to in ve t Ford M t r mpan 

mpan 111 

Id r alu 

n iderab le retai ned 

earnings in the company rather th an di tribut it to hareh Ider .1 The D dge br ther mi n ri 

hareholders in Ford Motor Company brought uit aga in t F rd, alleg ing that hi int nti n t 

b nefit emp loyees and consumers wa at the expen e of har hider .1 7 In it rulin , th 

Michigan court agreed with the Dodge brother and held that ' th bu inc 

rgan ized and carried on primarily fo r the pro fit f t kh Ider . The p v er f th di re t r arc 

to be employed fo r that end .,, 13 

131 Yo iron, upra I"/. 4 1 at 183 
132 Ibid. , p. J 4 
133 Ibid. 
134 tcve Letza iuping un and Jamc Kirk rid e. hareh Idill er /1 t keh Idl/1 

corporate Governance, 12. V. AL . 0 1 .242 2 4 . 
135 Ou Pi es i et ai. , upra n. I, at 6 
136 Ibid. 
137 Ibid. 
13 Ibid. 
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Th b ginning of t\ entieth Century is marked by the convergence of corporate law all Over the 

w rid a re ult of the widespread acceptance of a shareholder-centered ideology of corporate 
I w m 

ng international businesses, governments, and legal elites. e ommant view 0 the 
tim \V 

. 139 Th d ' . f 

that corporate law should principally strive to increase long term shareholders value. 14o 

Thi em rgem onsensus has already profoundly affected corporate governance practices 

rhr ugh ut th e world and its influence increasingly conditions the reform of corporate law. 141 

he ba i premise underlying the shareholders primacy model is that shareholders are the 

rc idu I 0 \ ners of the company, and as such, their legal rights are determined by the principles 

ernln th e possession, use, and transfer of private property.142 This model, and the legal 

prin iple up n which it rests, have led to the fundamental notion that it is the responsibility of 

rp rate managers to protect the interests of shareholders. 143 Commentators who advocate for 

thi m d I argue that oth er corporate constituencies, such as creditors, employees, suppliers, and 

u t mer hould have their interest protected by contractual and regulatory means rather than 
thr ugh parti ipation in corporate governance. 144 

In the hareholding perspective, a basic issue in corporate governance is whether or not 

har holder interest can be effectively protected under the current institutional arrangements. 145 

In e hareholder have to delegate control to a few directors and managers to run the company 

n ehalf fa ll hareholders there is a potential risk that directors and managers may serve their 

n inter at the expense of all the shareholders. 146 This problem has become wider and more 

In the early 20
th 

century as the separation of ownership and control increased the 

P \\ r f pr fe ional manager and left them free to pursue their own interests. 147 

Reinier Kra kman, Toward A Single Model of Corporate Law 56 New York Oxford 
2 , , 

'm n. IIpro II . I 
fl . I .at 47 
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upp li er and th er redit r h e 

nit d tate , anada and th e nited Kingd m are pr p 

rp rate g ern ance . I 50 

ri 'ht . 

Thi traditi nal m del f corp rat g vernan e, largel d pendent n lil 

har holder intere t have been ineffe ti v in addre ing pu bli d mand 

mployment, hea lth and worker afety pr du t 

unfair tariff:, and 0 for th .151 Thu me nati n 111 ntinental 

France and the etherlands --and countrie in A ia ad pt d a 

rim )' m 

h 

Ih 

[hI 

lin J 

ny, 

go rnance that focu on the need to sati fy 

f employee and oth er stakeholder . I 52 

ieta l ex pe tali n , nd in p rli ul ar, lh inl rc 1 

2.4.2. The Modern Approach 

ne of the most important 20th century transition ha been the m II1 g av a fr m th lr diti n I 

model of corporate governance and the percepti n f it r Ie a th pr It 

interest of shareholders, to that of including (or at lea t a c un tin g ~ r) \ id r 

di verse stakes in corporate life. l s3 The takeholder noti n f 

are other groups to whom the corporation i re pon ible in add iti n t hareh Id r : lh 

who have a stake in the acti ons of the corporation.IS4 

Tn the wake of the J 929 stock market cra h and the reat Oepr 

hareho lders value maximiza tion viewpoin t. IS5 The m t v idel rc nl , r 

attributed to Dodd, who argues that if the c rp rati n an b ic\ ed a an nti t that i ep r [ 

14 
regor 

149 Ibid. 
ISO Ibid. 

up r a n. 2 

lSI Baker and Quere, IIpra n . 142 , at 2 1-22 
1S2 d . 2 regory an 1mm up r a 11. 
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r mit 

r Ie f bard of directors "not to be restricted to that of carrying out its shareholder 

hareholders, then it has citizenship responsibilities. 156 Sundaram and Inkpen explain the 

re p n ibilities but rather would be that of a trustee with citizenship responsibil ities on behalf of 
1/ n tituencies even if it meant a re uctlOn In s are 0 er va ue . d . . h h Id I" 157 

The takeholder concept of corporate governance starts from the recognition of the "stakes" that 

an u Con tituents have in a company.158 There are different definitions, some of them 

e, tremel broad, as to who the company's stakeholders are. Shareholders and investors, 

empl e and managers, customers and suppliers, and local communities are often described as 

"primary' takeholders, whereas government and regulators, . civic and social groups, 

mpetitor media and academia, as "secondary" ones.159 

The g neral message of the stakeholder paradigm is that the proper purpose of corporate 

g ernance requires considering the different, sometimes competing, interests of the various 

n tituen ie of a company.160 The corporate governance framework should recognize the 

takeh Ider contribution as a valuable resource for building competitive and profitable 

mpan1e rather than exclusively fOcusing on the often short-term profit interest of 

hareholder .161 The governance framework should acknowledge that the interests of the 

rp rati n are erved by recognizing the interests of stakeholders and their contribution to the 

of the corporation. Therefore, it is in the interest of the company to stimulate 

pr du ti eo-operation with the stakeholders, establish a governance framework to 

the ex i tence of these interests and recognize their importance for the long-term 
f the mpany. 162 

th harehold r and stakeholders perspectives claim superiority of their models 

, h \ e er, th e intere ts involved therein are not mutually exclusive. 163 Corporations 

n i tentl neglecting the expectations of employees, customers, suppliers, 

I.ev ct 1.. IIpr II. I 4, 12 7 
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r dit r, n mmuni ti ut n ith r 

the il t meet har h 

d n mi hin i b er d v ith b th m del 

In n: lit) 

ming in rc in dy mutu II) lin tl c II 

r the rld .165 

2.~ . T h co rrelation between ood and Firm Performan 'c 

nita Indra nand a c rp rate lav mment< t r, th l Ident um l i n In th' 

a ademi literatu re i that th re i a au al relati n hi p rat g 

p r ormance".166 H wever .. and re nt 

bet e n good corporate governance and fi rm 

thi position argu ing that whil e th ere i n au al link et em n e n Irm 

perform ance there is ev idence fa p iti ve c rrelati n bet. een g d rp r te man nd 

firm performance".168 

Th re are varying perspectives on what con titute g d pra ti e in rp rate nd 

hether good corporate governance i indeed imp rtant t th mpan and a tllall ' add v Ill' 

or 'makes a difference'. Evidence of th e igni fica n e f g 

omes fro m the OEeD Principle of orporate 0 rnan e. The 

go ernance was a key element in impr ing e onomi effi len 

enhancing investor confidence.169 It al 0 pointed ut that 

governance reco rd were often able to borrow larger um and 

tho e that had poor records or operated in non- tran parent market 

The E D further notes that: 

-

n m 
170 

e in 

o fI lind 

nd gr \ 

re f; 

eman 

lit that rp ret 

h. a \ \I In 

rp r t 

lIr I t rm th n 

ood corp rate governance h uld pr ide pr p r in rd n man m III 

to pur ue objectives that are in the intere t r the mpan and it 

fa ilitate effective moni to ring. The pre en 

o IJpro 11.55 



within an indi idual company and across an economy as a whole, helps to provide a degree 

f onfi dence that is necessary for the proper functioning of a market economy. As a result, 

th t of capital is lower and firms are encouraged to use resources more efficiently, 

d .. h 171 thereb un erpInnIng groWl . 

nhan ed corporate governance improves the system of accountability, decision making, and 

n ure compliance with applicable laws, standards, rules, rights, and duties of all interested 

part ie .IL A a result, it increases operational efficiency and stimulates firm performance.1J3 

In tiruting higher governance standards has perceived benefits to investors. Obviously, investing 

in a ompan entails a risk of loss on the funded capital. Heightened governance practices 

ine itabl reduce the risk of loss by improving firm performance. Investors are actually willing 

fi nance with large amount of money, companies they perceive as having good corporate 

g rnance.
174 

Firms with good corporate governance are perceived as investor friendly, 

pr idi ng greater confidence in their ability to generate returns without violating shareholders' 

ri hts. 175 

d orp rate governance is based on the principles of accessibility, accuracy, completeness, 

timeliness and transparency of information at all levels.176 It requires good corporate 

itizen hip which re pond to the broader conc.erns of their stakeholder community, and 
. ·bl 177 P rat In a re ponSI e and transparent fashion. A good system of corporate governance, 

thu wi ll facil itate the resolution of corporate conflicts between different interest groups and 

mpanie to avo id costly litigation. l78 

mm ntat r argue that good corporate governance contributes towards combating 

rrupti n, \ hi h r mai n ne f the greatest threats to development around the world. 179 

in opore ! eed II ode of Besl PraClice In Corpora Ie Governance?, SIN. MANAG. 

123 
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impl ' put, impr ing tr n parcn int rn ntr I . < n r rtll1 ,' 

g man ma bribe harder t gi e and he rd r t 

cncrall it i Imp rtant t empha izc th t th rc gl \\ I dgmcnt 

g d rp r te g eman ~ r ad ml pr titi n ' f • 

rganizati on and adv cac mpan 

rp rate gov mance lead tangib l bene It 

r ~ rmance and outcome . I I M t if n tall p 

guide line , commentarie and legi lat ive pa kage tr ngl 'mpha izc th th r lin!-

b tv e n ound corporate governan ce practi e and \ ithin the r fati n 11 

thr ughout the economy,, 82 

10 Ibid. 
I I I . , Practical Guide to Corporate Governance: Ex perience from the La tin ,\ medea n 

170 Penn yl an ia (2009 . Available at \\ V\v. i ~ . r / r rate vcrn.lI1 ' 
I 2 ' 

Du Pie sis et al. Supra n. I, at 159 
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Chapter Three 

3. The Regulatory Alternatives of Corporate Governance 

Th I rm regulalion is used in a wide range of disciplines, from politics and economics to 

p y hology and history. 183 The explanation by Deakin and Cook of the University of 

mbridge taled in Iheir research paper is the most appropriate for this study. It reads; 

... Ihe I rm ' regulation' may be taken to refer to the control of corporate and commercial 

Ii ili e Ihrough a system of norms and rules which may be promulgated either by 

ern menIal agencies (including legislatures and courts) or by private actors, or by a 

mbinalion of the two. The direct involvement of the state is not a necessary condition for 

Ih xi tence of regulation in this sense, since rules may be derived from the activities of 

indu tf a oc iations, professional bodies or similarly independent entities. 184 

Th re are al 0 Ihree broad approaches in understanding 'regulation ' in the context of corporate 

rnan . Fir I regulation is a system backed by government-determined legal rules and by 

m h ni m fI r monitoring and enforcement. 185 Secondly, regulation, in a more comprehensive 

m nn r, in Iud any fo rm of deliberate state intervention in the business activity of fi rms. 186 

Thirdl br adl peaking, from whatever source it is, regulation includes all mechanisms of 

lh 

m 

nomic influence. 187 

r Ihe purp 
f Ihi re earch the third approach is the appropriate one in understand ing the 

nh 
u ion on ' regulation' . That is, all mechanisms affecting behavior, whether 

I I -ba ed r fr m other sources, is deemed regulatory.1 88 Accordingly, "regul ation 

d UI n t merel by tate institutions but by a host of other bodies, including 

I -re ulat r pr fe ional or trade bodies, and voluntary organizations.,,189 

lhe R CnLrc Ii r Bu inc Re earch, ci led in Du Plessis et al. Supra n I at 157 I, at I , . , 

nd 
Inc., e. nder landing Regulation : Theory, Strategy and Practice 3 Oxford r 2nd cd. 20 12 . " 
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Th imp 1 regul ati n n the e n m d p nd n the n lure lh r' ul Ii n n h \\ 

I ientl and e e ti el it i im plemented. 1 hil e r 

lh m to hi fl r ur a\ a fr m th er a ti 

ju tified a a m an of Impr ving ial \ el fa r lh .) rc 

p rfl rman e ba ed ma al 0 indu e In n 

me in tanc regul ati n ma 

quality of product and ervice and givi ng fi rm that pr du c the pr du t fi r l-

m er advantage. 193 

The traditional lega l regime fo r any regul ated acti vity i a heme rule th t pr n in 

behavior, supported by penalti es to which tho e \ ho br ak the la arc u 0e te 

that "this mode l, which supposes that the primary in en ti e mpli n th 

on equences of non-compl iance can be term ed a a c mmand-and- ntr I' tru turc· ,.1 S 

However, the recent developments in the regulati n f rn an pi n er a 

ontemporary and an alternati ve reg ime of regul ati on, i.e. v luntar regul ati n. 

The impetus fo r recent corporate governance regulatory refi rm ha been pr mpted b rie 

of corporate co llapses around the world and the perceiv d need t nfid n in th 

market. l96 s a result, financial objectives are expre ed to be the dri ing fact r underpinnin 

contemporary corporate governance regulation.197 The immed iate e ti n i intended t 

th i point further. 

3.1. W hy shou ld Corporate Governance be regulated '! 

Sefor a detai led di scussion on the need fo r corporate g ve rnan 

rati onale for the regulati on wi ll be worthwhile. The im p rian 

v eil establi shed in recent years. As a re ult of the ex i ten fa 

rp r te g 

par<ti n 

th 

n 

190 Daniel aslro Benefits and Limitations of Industry elf-R egul a tion for On lin Bc ha lo ra l f\ dvcrl l lug I. 
Washington The In formation Techn logy & Inn ali n Fund, li n 2 t l . 

191 Ibid. 
192 Ibid. , p. 2 
193 Ibid. 
19~ 

nand, upra n. 24, at 7. 
19S Ibid. 

196 Hontz and hko lnikov (eds), Supra 11. 28 at 42 
197 Ib id. 



ntr I' in th ontemporary public corporations, agency problem is inevitable among different 

in l r r up . 19 Directors and managers are given overwhelming power with little 

bili l)' to the dispersed group of shareholders. 199 Thus, well regulated corporate 

g rn n e an reduce such agency problems between managers and shareholders, limiting 

pn at b nefrt and exproprIation y contro mg owners. " b II ' 200 

In ther \ rd regulation of a corporation's internal arrangements has been considered vital to 

. . d b h' l': I ' 201 G n ure Ih I directors and executives 0 not a use t elr power lor persona gam. overnance 

rul and regulations around the world aim at minimizing the abuse of shareholders' interests by 

I P manag ment.
202 

Better COrporate governance also means better monitoring of management, 

whi h an Iranslate into higher company performance.203 Regulation, thus, is an effective system 

u ed in improving governance practices and preventing collapse and associated problems of 
Irm ? 

n mi t refer to the divergence between ownership and control in the corporation as 'agency 

pr blem . and imilarly suggest that external incentives, like regulation, be implemented in order 

I (j , thi problem ?05 According to Lipton and Herzberg, regulation of corporate governance is 

a d entirel on the presumption that directors and managers of modern corporations need to be 
epl untable?O They emphasize that: 

... The de elopment of increased interest III corporate governance reflects higher 

exp lalion b the public and investment community that greater efforts be made by ... 

mpanie 10 de elop truct1Jres and procedures so as to ensure management is effective and 

rm s fo r Corporate Governance, 149 VNIV. P. L. REV. 1877-8 

ci led in du PI i el aI. , upra n. I, at 461-2 
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in lh inl hareh Ider pt 
. 207 1 ur . 

Regulat r pre ure ma en urag firm t u gr at r I 

pra approa h?O - regulati n nd 

rnan e tructure. A n ted here 

ad pt effecti e g ernance tructure . J 

orporate go ern anc through nh an ed 

re ul 

el m nil nn . imll r I 

uring Irm 

th 

nd pr Inlrunl nt 

price and a ll owab l cost deci in ) t penalize firm per ci cd ha 

tructure .209 ccordingly, regulati n of rp rale g ern an e i a pr min nl y t m in < J 

orporate governance model. 

Regul ation of corporate governance al 0 encourage the rd lhei r 

nformance ro le effectively. The literature on manag m nl and man g ri al Irate m 

di tinction between two primary role f the bard, namel a ' p r~ rm an C r I ' nd 

on formance role '. 210 According to Tricker the con ~ rman r Ie In Iud 

'j udging, questioning and supervising ex cuti ve management· and 

afety-valve rol e,,? 11 Bob Garratt ee accountability f th bard a 

n fid ant and 

th inking, hi gh ethi cal standards and value obe the la nd t 

consistent way; and as part of the board s conform an e ta k arratl 

management conformance to key perform ance indicat r bud 

board is indeed the centre of the enterpri se i.e. "bu ine brain' 

monitori ng and coping with the result of the external and internal prv,"" .,:,;:)\. ,:, th wh 

nterpris .213 

n 
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rridin bje ti e guid ing contemporary corporate governance regulation, and more 

Il y the hin t \ ard more formal rules, is a desire to restore confidence in the market by 

th t orp ration and their participants adhere to good governance practIces. other . 21 4 In 

nale fo r the reforms is that without prescriptive regulation in this area, directors 

uld natu rally depart from standards of corporate governance best practice, due 

pr feren ~ r m re elf-mtereste transactions an arrangemen s. . d . d t 2 15 

The t \ ard hip theori ts however, advocate that in the great majority of cases, directors, 

rand th r in po ition of power within the corporation will have personal incentives to 

d \ hat i be t fo r the corporation and its stakeholders, without the need for additional incentives 

in th n ture f fo rm al rules and principles.216 Accordingly, the longstanding foundation upon 

whi h the regu lati n of corporate governance rests, i.e. formal rules, becomes questionable. 

Th intere t in norm i now being felt in corporate law. By "norms" it is intended, here, to refer 

en f right and wrong, a sense of duty and responsibility that directors and managers 

int rnalize and enforce on themselves simply because it is the right thing to dO.217 One could 

think thi in term of a se lf-enforced obligation to act in the best interests of the corporation 

and i har h lcler .2 1 A quoted by Paredes, Chief Justice Veasey opined that " . .. Self-

g crnan e \ ork for the most part because of the sensitivity of directors to do what is right, 

wh ( i pr fe i nal, "hat i honorable, and what is profitable".219 Norms began as the 

pr d minan t ft rm b \ hich internal arrangements and management in companies developed, 

di 

unh r 

mmonali ty in the norms operating from company to company cou ld be 

!tin in pi a e an earl tandard of corporate governance best practice.220 

that n rms are just as capable as formal rules of satisfying the 

rpOrate g ern ance regulat ion and capable of operating as a se lf-

h to 
. 10 

hallenges In Nigeria: A Regulatory And 

rporale 0 emance Reform : Why Importi ng U.S. Corporate Law 
20 4 . 
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ntain cd ur r gu lat i c ,t rn I I g I rul en ur ,in ; rnpl i n 

thr ugh th e thre 221 In ther rd , h rule 

g rn an e r gul ati n I n t n ce ar a hie e and maim in un 

pra ti e and ind d i not the appr priate re ulal r appr a h.m 

3.2. T pe of Corporate Governance regulation 

In t rm of type of regulation two main pillar name l tale re Jul . Ii n h r I rn n 

regul ation) and self-regulation ( oft! voluntary regulati n ha e t 

ace the cha ll enge of choosing between hard or ft regulati n 

I n both approaches the regulator define a et f rule thal ma 

di lingui h 

fi rm .223 However, while the hard approach define the et r rul e I b I ga ll - 111 ing, Ih 

approach allows firms to comply with these rule or ex plai n" h th e d n 1.22 

o t regimes exhibit characteristics of both oft and hard regulati n. Free m rkelcr ur . 

di mi ss the notion of mandatory corporate governance arguin g that if mandaI 

governance practices were beneficial and desired by inve tor firm c mp ling D r 

" ould implement them voluntarily.225 On the other hand ther ad 

wei fare argue that an enabl ing regi me is insu fficient in ether I n 

will implement the reforms necessary to provide inve t r \ ith ad quat 

problems.226 Accordingly, this view favour mandator rp rate g ernan e a n 

protect investors. 

ccording to John Coffee, in many juri dicti on norm and lalul r r rp ret 

I rul nd governance regulation reinforce each other and appear cl el a 

ocial norm th us have a way of melting into each ther ith r lin d lI1ing 

221 John C. offee Do Norms Maller? A 1'0 s- ounlly Evaillatioll , 14 
222 ' 

-dward B. Rock & Michael L. Wachter OrlllS and orporate Lalli . 14 
223 arc . Rapp et aI. , Is Soft Regulation of Corporate C o\'ernance Effici ent From II 

Per pective? 1 (20 13) .. Avai lable at \ ",w.b th . . uk/mcna 'men n ' \\" \ ·n t · I Hlf 

Accessed on II-March-2014. 
224 Ibid. 

22S ni ta I. Anand, An Analysis of Ellabling Vs. Mandatot orporate ovem III 

3 1 D LAWARE 1. CORP. L. 230 (2006). 
226 Ibid. 

227 offee, upra n. 22 1, at 2 155-2 156 
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\\ h re the la ends and the norms begin.228 Investors realize that they are protected by both, and 

h n e an unexplained departure from a prevailing governance practice might elicit a market 
p nal t . 

3.2.1. State regulation 

J hn Farrar u e the term 'hard law' to refer to the 'traditional black-letter law' or a statute 

ena ted b a legi lator.
230 

In other words, the 'hard law' is a regulatory approach that is backed 

b a legi lative action. The state intervenes through such mandatory laws and takes pro-active or 

e measures on the corporate governance practices of firms. 231 Despite the promulgation 

of corporate governance, financial crises have continued into the 21 st century, thereby 

lead ing 10 more interventions by the State in order to re-establish economic stabilitym The role 

Ihe late in COrporate governance is not a recent phenomenon. Rather it has been present and 
e I ed from at lea t the 16th century. 233 

ilh Ihe advent of neo-liberalism in the Uniled States in 1980s, many companies were 

der gu I ated '3< Th is ~end towards neo-I iberalism continued through the 1990s and 2000s.'" 

an f lhe formerly regulated companies in the United States (e.g. banking, electric ity, airlines, 

nd lele ommunications) were no longer held accountable to the State.'36 This deregulation led 

I fi n n ial cri e that rendered intervention and regulation by the State n
e

cessary.'37 

n led ab e mandatory corporate governance regulation can be seen as a way of 

ignal in 10 the markel Ihat the concerns of investors are taken seriously, thereby helping to 

rc uild in I r onfidence'38 Therefore, it can be maintained that the imposition of 

r. IIpr fI 10. p. 

Utrc. "pro II. 14 . I I 

Clr rc f' h m Rt plllcing ' om pi 0 E I " . h L II . . 

. r xp aln Wit ega y BlOdln~ Corporate Governance Codes: An \ Ppropria lc Rc ul a lOry R pon e? I 0 10 '1 bl . . ~ df 

n I 1.-20 1 . " . al a e at r cgUlatlOn .upf.eduJdublll1_I O_papers/) 3.p 

37 



I 'gi lali cked rp rat ernan 

nand m r 

urtherm re th e implementati n f mpan la I. 0 .... 0 nlr I I r" 

rporate nt rprt e not nly facilitate the ~e lint' bl 

hareholder it al 0 corre p nd ia l requirem nt Jill ntl 

tran parenc 240 Th fi . . . re ore, It I ne e ar fi r the ll,h 

prudential regulation of corporate a tivity and t ad pt a ta eh Id 

1 vernance which will hopefull y lead t a better all ati n alu dd d 

pectrum of interest group of a company. 241 

ome commentators, however, note that government regulali n 

con ti tutes a much more intractab le prob lem.242 Mandator regul ati n i 

rp r 1 g rn n 

ery nature, insofar as it interfere with hareh Ider de i i n 111 rganizing lh Ir \ n 

orporations in their own ways ?43 Hence, the natural que ti n t i th t: I it 

interest of firms to prov ide adequate protection to har h Id r \ h mandal r rlll 

have such counterproductive effect? 

3.2.2. Self-regulation 

elf-regu lati on can be defined as 'a regulatory proce whereb an indu t -Ie 

uch as a trade association or a profe sional oc iety) r firm-Ie el rganiza ti n, 

governmental , sets and enforces rul es and tandard relat in g 

industry. ,244 Businesses use self-regulation to decrea e ri k t 

and combat negative public perceptions.245 Mo t of the e a ti itie 

2J9 Ibid. 
240 

nand Supra n. 225 at 15-1 6 

the ndu 

ur thr u h 

241 Baker and Quere, Supra n. 142, al 27 
242 laine lemberg,. Es tablishing a market for co rporate control 4. dam milh In lilUl' 
243 Ibid. 

pll 

I f-r 

in th 

whi h 

li n 

ed t 

in lh 

Ii lru l. 

ul t r ' 

244 nil K. upta & Lawrence J. Lad Indllsll elfRe IIIOlioll' I. lid 1'0"'1 I 

Analysis 8 A . M . REV . 417 (1983 . 
lAS . 

ary oglia ne e et a I. , The Role of Government m 
Report RPP-08, ambridge, John F. Kenned ch I r 



m 

r' ul 

In Ih \\ 

rp 

th 

are the n n- governmental organizations formed by the private 

&:' h ' I 247 mpliance and enl orce t elr ru es. 

el -regulati n fo r any of the following three reasons: First, self­

i ed in re p n e to both the absence of government regulation and the 

r gulati n?4 Second, self-regulation may be implemented in 

nt fo r example to set safety guidelines.249 Third, Self-regulation 

that are tightly-regulated and aimed at establishing industry 

rp rate andal there have been increas ing calls for more effective regulation 

eha i ur in general and the actions of company directors in particular.25 I In 

Bu in 

m ur 

u la\ on i ues of corporate governance have been passed in many 

rl d.252 In addition, in recent years there has been a strong trend towards 

oft regul ati on' in the fo rm of codes of corporate govemance.253 

d isory Group on corporate governance stresses that mandatory 

th ugh neces ary are not sufficient to raise standards.254 Indeed, the 

f rp rate go emance standards has been advanced by many corporate leaders 

\\h nl th t pr p ring in the long term requires balancing business objectives with 

u h mpani e ha e gone fa r beyond the structures of law by adopting 

th t impr e the qual it of disclosure, ensure that directors discharge their 

ilitie , and incre e th e commitment of managers to running companies 

I m ImlZ alu but v ith due regard for stakeholders' interests.256 Nowadays, 

r . pplyi ng omply-Or- Ex plain ': Conformance With Code of 
. \\' rking paper, ni ersilY of Cambridge, Centre for 

h.unl . upro f/ • l I 
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lh rc a unl r al c n en u th at u h beha I r nh, n lh rt: ut Ii n m 

mpanie . 

menti ned hereinabove the univer al trend i that el -r ul al 

th re pon ible organs fo r th e introducti on a \ ell a nfl r em nt 

\ ill enforc elf-regu lati on fo r the entire indu tr , n t ju t 

R ranges from receiving complaint n n nc mpl ian 

bu inesses) to the investi gati on proce ?5 At Thi jun ture, the na tural 

our mind wi ll be what if a company is fo und t be nonc 

proces of enforcement. According to the expl anat ion b 

. . . the enforcement process begins with the aim of re 

in to good actors. In oth er words, the act ion by RO 

The other important feature of such enforcement that 

confidential in order to prevent businesse from u in g th e 

against competitors. However, if a business is unwilling and n n­

ue 

ni l 

turn ing 

punili 

pr 

perati t 

d 

in n 

mpl 

r 

noncomp liance, then the issue is made public by alerting c n um er and the med ia.2s 

en 

lUr . 

inl 

Iv 

There are two lines of arguments based on the role of the g ernment in th e re 1m r 1-

regul ation. One line of argument is that, since fi rms ha e incenti e to ad pt health 

practi ces vo luntarily, the state should take advantage of the e incenti ve treat a rn n c 

regime that is less costly for firms and still protects inve tor ?60 I f firm are pr par d t 

more comprehensive corporate governance practice voluntaril and e ha c ecn that th 

have incentives to do so, then implementing a lega l reg ime that mp I th 01 t ,d pt 1I h 

practi ces is unnecessary.261 The other line of argum ent i th at elf-regulati n an 

compliance with public objectives but has limited effecti ne ith ut pr 

257 
astra, Supra n. 190, at 5 

2.S Ibid. 
259 Ibid. 
260 

nand, upra n. 24, at 26 
26 1 Ibid. 
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In 1m 

r r Iel -regulali n ha gained overwhelming attention as it emerge 

I · 263 ub litute fI r, formal governmental regu allon. 

rgumcnt I.e. elf-regulation to be backed by governmental regulation, has 

int r du ti n of different forms of self-regulation. These variants of self­

n r ed elf-regulati n \ here by the state regulates using rules crafted by 

t a tripartite regulatory process of industry associations and 

tandards which the state oversees.264 Thus, to be effective, 

pr perl integrated into the overall regulatory frame work. 

lunta practi e lie at one end of the self-regulation spectrum where 

m nl b firm weak; at the other end lie practices monitored by self-

\ ith enfl r ement Po, er ?65 These categories of self-regulation are termed as 

ely. 

3.2.2.1. oft Law 

oluntary I.e. no formal sanctions arise from non-compliance, 

nd uid line arti ulaling benchmarks for what is considered best practice in corporate 

lude holarl and trade writings (in the form of books, reports and 

had me r Ie in influencing companies to shape their internal arrangements 

I pra Ii 26 

an be formulated in soft laws, like voluntary codes and 

the tatu of law or regulation ?67 Such codes play an important role 

lr n ren) nd 
arrangement .268 Code of good governance increase 

put manager under external pressure to establish governance 
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lru lur th at all th em to c mpl ith the 

in i idual go ernance tructure and imultanc u I pr id ram \\' r m c; the 

indi idual go erna nce tructure tran parent t in 

3.2.2.2. Hybrid 

Th old di chotomy between self-regulation and tate r gulali n had n l 

d eloping more effective system of corporate regul ati n a Icg I 

n h 'Ip ul in 

advocatin g fo r some time.271 As noted above, the ntemp rar rgum nt n 

go ernance regu lat ion is in favour of enforced self-regulati n. Thi ' II rid lcm 

go ernance regu lation has been described as a type of enfi r ed elf-regul ati 

a co llection of non-binding guidelines (often referred to a a c dc t gcth r \ ith 

mandatory requirement for standardized public reporting f firm ab ut \ h th r th mpl ' 

with each of the guidelines (or not, and if so, why not).273 

uch kind of regu latory system do not require a 'one size fit all n r a ' ti k a b x ppr a h l 

corporate governance. Instead, they state aspirations of best pract ice fi r ptimizing per rm n 

and accountabi li ty in the interest of shareholders and the broader econ m .274 If a mp n 

considers that a principle is inappropriate to its particular circumstance it ha the fl e, i ilit t 

decide whether or not to adopt it.275 That choice is however t mpered b th requir m nt t 
. 276 

explain if not, why not' which operate under a ' compl y or explain reglm . 

3.3. Merits and demerits of the two regulatory models 
There has been an ongoing debate on international level about the de ired e 'tent f r ul ti n 

corporate governance. The wide range of opinions stretches fr m pr 

to avoiding any kind of regulation - even a self-regulatory parli ul 

Con iderations central to the choice of an optimal regul at r fram 

269 Marc . Rapp, Thomas Schmid, and Michael Wolff, Hard or oft Regulation of orporatc ovcrnlln 

27 Ava il able at www.ccfr.o rg.cn/cicf20 12/papers/20 120 13 1 034" I_.pdf c cs cd n I 1- .- 0 14 . 
o Ibid. , p. 24 

271 Roman Tomasic (Prof.), Company Law Moderni::ation alld orporale Ol'emOIl e III Til 
2J2 Issues And Debates, J VIC. L. SCH. 1. 46 (20 II ). 

Zadkovich Supra n 13 at 28 273 ' ., 
Rapp el. aL, Supra n. 223, at 2 

- 4 Zadkovich Supra n 13 at 29 
275 Ibid. " ., 
276 Ibid. 
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If the t of a mandatory corporate governance regime outweigh its benefits 

regime hould not be in place.278 Specifically, the cost analys is can be 

' w ighin", the level of expected compliance against the aggregate costs of each type 

H w er, b th f the e regulatory systems are not free from weaknesses. The issue is how 

h uld th b tru tured to maximize their advantages and minimize the disadvantages? 

ub- e tion are dedicated to the discussions on the merits and demerits of state and 

I r ul Ii n f corporate governance. In doing so, five interrelated points of reference, i.e. 

minim um tandard compliance levels, costs to investors, costs to firms, and flexibility will be 
u d. 

3.3.1. Merits and demerits of state regulation 

r gul ati n of orporate governance is considered as the traditional legal regime which is a 

heme f rule that pre cri bes certain behavior, supported by penalties to which those who 

the la\ are ubjected. To start with its merits, it allows the state to establish minimum 

I nd rd t \ hi h market participants must adhere.28o For a state that accords primary 

Imp rtan e t in e tor protection, enacting and implementing corporate governance legislation 

\\ ill Cn ure the a hie ment f it objective by compelling market participants to comply.28J 

n, Ih r d ntag f tat regulation of corporate governance is that the compliance level of 

high. n ted abo e a state regulation is mandatory and backed by penalties 

m 

mpliance will be especially high if the penalties for non-compliance 

u 2 2 There are f ur e ome other factors in addition to the penalty that affect the 
u h regime. nand notes: 

the "rul 
h een in pia e fi r a number of years, and market participants are aware 

th ame " jn luding puni hments in the case of breach, the regime exhib its 
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tcn . Be au e f thi br ad-r ngin mpli n ,th 1" I r' lim' Ii 

predictab ili ty. The well-~ unded a umpti n i lhal n c III rc lime i Impl m nle: • th 

number f ac tor who dev iate fr m the regime \ ill mLl h m lIer lh . n 

a tor who comp ly. Thus rate of c mplian e cr tim in mand I r "me rc h 

on I tent and predictable.283 

tate regulation i also advantageous for uninfi rmed in e I r . Ih· 

r be oming an informed investor. 284 A mentioned h r ina c, 

aimed at protecting the interest of investor are the main t In 

rule of company laws relate to the proces of incorporati n th lc el 

that must be reached for an ordinary or special reso lution t be pa ed 

agents to contract on behalf of the firm .285 Particular! , mandat r rule rei tin 

tand as a sh ie ld for uninformed investors against the informati n a mmetri h Ih 

ubject.286 

Though state regulation has the above advantages it is not free fr m weakne e I . B 

the erious nature of state regulation, legislations need t be pre i . n d t d 

prescribed action or omission and normally operate on a one iz fit all ' ba i , \ hi h in 

heavy regulation of companies and does not give companie mu h opp rtunit t im pl mcnt 

practices that are best for the company.287 This in turn inhibit the degree r flexi ilit 

companies adopt and adapt governance practices that be t suit their parti ular ir um Ian nd 

affects the improvement of standards of corporate governance? 

Whil e tate regu lation is cost-effective for investors it occa i n unn e ar 

and, of course, for the firm. 289 In implementing a governance regime 

de ign cost, implementation costs and enforcement co t in luding 

2 3 
Anand , Supra 17. 24, at 9 

24 Jeffrey N. Gordon The Manda/olY Structure of orporate Law. 89 
285 ' 

nand, Supra n. 24, at 11 
286 Ibid. 
27 K ' h . ? ell Johnstone & Will Chalk, What sanctions are nece ary . 

V RN CE 169, (Ken Rushton cd., 2008). 
icholson (Si r), The role of the regulat r, In H B 

29 E 101 , (Ken Rushton cd. 2008). 
nand , Supra 17. 225, at 245,250 

r Ihc I I 

ar p Ii ' 

r m nil rin I Ih 
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m r .( It i not only the state that suffers from costs of such regulation. Firms 

ur 0 ts that arise from monitoring and assessing their own practices 

nrrol reviews), implementing new governance structures, producing 

m 

. 'b ' d' I 291 dl tn utIng ISC osure. 

r even argue that fear of the penalties for non-compliance may not be a 

r the hi gh level of compliance because firms may simply ignore the law and 

fn n-compliance.292 According to Anand, 

th IrID I p rfi rming we ll , investors will be pleased with the stock price, and deviations 

rp rate go ernance standards will likely be of secondary importance to them. Unless 

th p nalt tri t uch as an order to cease trading in the firm's stock, non-compliance is a 

rc I pti n fi r tirnl that are performing well. 293 

h Ith 
t ry model i al 0 criticized for not taking advantage of firms ' incentives to adopt 

ernan e practice voluntarily, and it does not allow firms' flexibility in choosing 

pra ti e that a cord with their size, board structure etc?94 Firms have limited choice 

nt nt f rul e and the means of compliance. That is, through mandatory rules of 

. the tate e tabli hes not only the objective to be achieved but also the means to 

hi ch ha the potential to downgrade the attractiveness of a nation for 
tm ent.2 5 

e. n under a tate regulation firms may choose to absorb the costs of their non-

r ther than mpl ing .. ith the law. Such non-compliance renders such regu latory 

nd rai e que tion about the incentive, i.e. fear of penalty, underl ying that 

e 'plan ti n b Anand emphasizes that "of course a firm 's deci sion to , 
n n- mplian e \ ill relate to the type of penalties that occur on breach, as 

45 



\\' II th tent to whi ch th e penal tie I· I I 'n hi· re I \ r 
m nt i e pee ted to be lax then n nc mpli an 

h re ore, thi dr ives someone to rethink whether rp r t rn n rcgul tl n h ul 

a ed on a state regu lati on or there could be a preferred tru ture rp rat ' I vcm, e 

regul at ion . 

3.3.2. Merits and demeri ts of self-regulatio n 

elf-regulation offers a number of potential advantage in the rea lm f rp rate re 'ui Ii n. h 

fi r t and most important advantage of such regime i fl ex ibilit . hi regim d 

companies to the same kinds of procedural and due proce hurdl 

apital markets are populated by business entities of di ffe rent ize and t pe 

governance regimes that suit their own individual chara teri ti than t II ' 

regime .298 Flexibili ty in the design of a firm ' s corporate governan e pra i imp rtant nd 

needs to be cons idered in terms of what is mean ingful in light f th e Ize f the fi rm , it 

deve lopment, the sector in which the firm operates and the complex it f th bu in it run • 

Flexibil ity will allow firms to adopt governance practice dictated b In e t r demand. nd 

perhaps pressure from their competi tors, rather than by prescribed lega l rule . 00 Thi ju ti fi 

why regulatory regimes must focus not only on investor protection but al 

can be achieved by regulation that is cost-effective.30 1 Thus fl ex ibili t in a rp rate g rnan 

regime is im portant for both firms and regu lators both of whom ha e an intere t in a r im 

which is cost-effective.3
0

2 

The other advantage of self-regulation in corporate governance i pr imit ; meanln 

regul atory organ izati ons (SROs) are, by definiti on clo er t th fi rm eln rC ul ('d. 

296 
Anand, Supra n 24 at 17 297. ., 

29 oglianese et a I. , Supra n. 245, at 6 
8 Ibid. p. 15 

299 Ibid. , p. 16 
300 olan Haskovec, Codes of Corporate Governance 16, A \V rking papcr, ill l 'in tnl r 

JOI overnance and Performance (20 12). 
302 nand et aI., Supra n. 24, at 16 

Ibid. 
303 I' og lanese et aI., Supra n. 245, at 6 
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lian c I al. ' thi proximity means that self-regulatory organizations will 

m r el iled and current information about the industry, something that is 

h · " 304 anglng sectors . 

on ider d as a better regulatory model in generating a higher level of 

mpl i< n lOS he high Ie el of compliance in state regulation is conditioned on the existence of 

mpliance. Whereas the high rate of compliance in self-regulat ion is 

ndi li ned n ther factors different from fear of sanctions. One of the factors is 

f firm in the adoption and development of self-regulatory rules. The greater 

f indu try in etti ng the rules, the more those rules may appear reasonable to 

individu regime is also the best avenue to generate rules that solve regulatory 

pr ensitive to industry practices and constraints, and hence it may be easier 

r Irm mpl \ ith th m?07 

ha t r fI r the po ibility of high compliance level in self-regulation is peer pressure 

r m Irn1 wi lhin an indu try to adopt heightened governance practice.308 Peer pressure is a 

m rk t-dri e ft r firms to act voluntarily with the idea that they have to adopt the 

r ' ui 

be au e thei r competi tors are doing SO.309 As more and more firms adopt and 

rp r te g ernance practices over time, these voluntary practices become the norm 
rit f firm .31 0 

ul Ii n I d antageou in minimizing th e cost of the firm as well as the state. The cost 

r ' 1 U I I r \\ u I 

nd market urveillance in such regime will not be as high as in state 

r \ here th · re i a mandatory di sclosure requirement, it is true that the 

Iii I h ea r I and in ur nfo rcement costs in ensuring that firms are making 
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ull. true and plain di clo ure of all materi al fa t In rc pc 
312 

In ument u h I Ih 

pr p tu 

Ith ugh elf-regulation has these important ad antag , it 

dra ba ks. The first one relates to the co t to in ve t r . 

h III n te\ h) 

lunt ry , v rn n . 

tem, there is less certainty for investor that th fi rm i 

guidelines.313 This is because the fl ex ibili ty in self-regulati n 

term of reference. This makes it difficult fo r inve t r t 

ompany's governance practices and to make com pari n bel ccn di 
• 314 C govern ance practices. onsequently, the investor incur m re t ~ r 

a e ses In order to learn about the governance regime that ea h indi idu I 

adopted.315 

\\ Ith th ' 

mp n J h 

The other disadvantage of self-regulation is the 1nadequacy f an ti n . The r at r n xi il it 

affo rded to self-regulatory organizations also means they may have the di creti n t 111 t ut 

I d . . . . I 316 M on y mo est sanctIOns agaInst serIous VIO ators. oreover, ogli ane e/ ClI. ar II th t 

flex ib ili ty may also make it more likely that compliance with rule v ill b 

moni tored.317 In other words, if company's interests are at varian e with ciet intere t , lh n 

enfo rcement by self-regulators might be less than optimal for the overall g d fth e iet . 

3.4. Instru ments of self-regulation 

3.4.1. Code of corporate governance 

ode of corporate governance are documents whi ch state the principle rule and pr dllr 

making strategic decisions and prescribe the framework ft r g erning 

)12 . h 
)1) I e olson , Supra n. 288, at 106 

nand, Supra n 24 at 12 
)1 4 ' bid. . , 

)IS Ibid. 
)16 I' 
m Ib~~. lanese el at. , Supra n. 245, at 7 

)1 Gregory F. Maassen Frans A. 1. van den Bosch, and Henk Iberda, The imp ,1 11 eo dl : 0 lip',' 111 ' 1'( ,,1/ 
, . if h I·V· I Rep orl Gild Ihe E C/lOIl II, • J 

governance self- regula tion across Europe: A reVIewa l e r ifl er 

Dl C. & GOV. l 5 1 (2003). 



hi vin rp r Ie bje ti es.319 Codes of corporate governance are a set of best practice 

n regarding the behavior and structure of the board of directors. They are 

I la kl problems of transparency, accountability and conflicts of interest between 

In lor and wider groups of stakeholders.32o Monitoring and enforcement of 

mpli n wi th de provisions is left to the capital market. That is, the decision of investors to 

und a mpan 

havi ur ?21 

delermined by a company's compliance with the standards of 'good corporate 

Th mm nl u ed and traightforward definition of code of corporate governance is "a non-

indi n el f principle , standards or best practices, issued by a collective body and re lating to 

Ih inl mal g ernance of corporations".322 Aguilera and Cuervo-Cazurra consider the codes of 
d g ern n e a : 

... a CI r be t practice' recommendations regarding the behaviour and structure of 

Ih bard r director of a firm '" designed to address deficiencies in the corporate 

tem by recommending a comprehensive set of norms on the ro le and 

mp iti n r the board of directors, relationship with shareholders and top management, 

udi ting and information disclosure, and selection, remuneration, and dismissal of directors 
nd t pm naoer .323 

C Ir ( \ id I r cognized national code of corporate governance was developed in the United 

K ingd m lh ( ar from the report of the Cadbury Committee, under the leadership of Sir 

imit I d In 

et up in 1992 b the London Stock Exchange and the UK Financial Reporting 

ury de a a mode of regulati on for the corporate sector was subsequently 

unlrie throughout the world. According to the online index of codes 

thr ugh Ih ur pean orporate Governance Institute, as of 2012, there are almost 90 

igeria: Challenges and Suggested Solutions, 6 1. 

zurra, odes oj good governance worldWide, what is the trigger? 25 
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untri \ ith c de of corp rate g eman c untn - h In muhipl -

1 t the e focu on the r Ie f the r r Ire I 
326 

m pan 

p rl rom the e national initiative there ar al 

Prin iple of orporate Governance' which are n 

me Ir n nati n I in ili li (; It . III • 

mu h dire l d l 

ar primarily meant as guidelines for legi lative and regulat 

D countries.327 Thus, the 'OECD Principle f rp rate 

fi r t infl uentia l internationa l code which wa produced b an 

peration and Development (OECD) in 1999 followin g re mmendali n 

ommittee led by ira Millstein.328 

r in 

The code of corporate governance is not mandatory but pre cripti e ~ r an impr ed ullur 

good corporate governance.329 It has generally been intended t be fl e ' ible and prin 

The general aim of the code of corporate governance i t enhan 

governance in companies. Enhanced corporate governance will fa ilitate in impr 1!1 

and competitiveness in the business sector.330 It will al 0 bol I r 

ut 

ry 

and the confidence of the society generally, in the way in 'V hi h bu inc ti n. I In 

contrast to statutory law which imposes minimum tandard c de aim at impr 1!1 

behaviour by introducing heightened standards through be t pra ti e . 2 In ther \ 

serve to either supp lement or go beyond any minimum g ernan e regul at i n t \ hi h th 

company may already be SUbjected. 

In furtherance of the understanding of the purpose of code rp rate g 

ome additional literatures would be worthwhile. Ha k ve exp lain the aim de 

l25 
Haskovec, Supra n. 300 at 12 

326 ' 
IF Supra n. 27 at 57. 

327 . ' 
eldl el at. Supra n 245 

32 ' . 
aassen el al., Supra n. 318 

329 Pri vate ecto r Federation, Guiding Code of Corporate Governance , R\\ nd 

www.psf.org.rw Accessed on II-Mar.-20 14. 
330 Ibid. 
331 Ibid. 
m ridhar R. reot and Valentina G. Bruno, One size doe not lit all after all : E klcnc from 

Governance 5, (2006). Available at siler our c .worJdbank.org ' l IT R. ... VJl'nlln _Brun( 

ccessed on 2-May-20 14 . 

\ Ji ble t 
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rp rate go ernance as it is intended to specifically guide behavior where the law is ambiguous 

r wh re a higher level of behavioural prescription is needed than can be provided for in 

mpan I gi la[ion .
333 

II aims to improve the general quality of corporate governance practices 

b d fining be [ practices of corporate governance and specific steps that organizations can take 

[ impr e corporate governance.
334 

The Code, thereby, begins to raise the quality and level of 

rp rate g vernance to be expected from organizations; in some areas the Code specifies more 

tringen[ pra tice than is required by the company law, but it should be emphasized that these 

dd i[ional requirements are in keeping with international best practices.335 

Th re are potent arguments on the need for the introduction of a code of corporate governance. 

h e arguing for not introducing a code of corporate governance point to the high ethical 

(, ndard already upheld by most corporations.336 They also opined that introducing a code will 

r dundanc to the already existing controls on corporate behavior as encoded in documents 

ompany law.
337 

Moreover, they argue that codes can impose cumbersome requirements 

n [0 comply, without any proven effects on performance.338 

n [h th r hand proponents forward three main reasons for which the introduction of a code 

W uld be b nefi ial for corporations and the economy of a nation as a whole. First, global 
In 

I r \: ill increasingly be using the existence of codes of best practices as one important 

rd Ii k I judge Ihe quality of corporate governance in a country, and how serious that country 

\\ i[h UI u 

ndl . 

ing it corporate governance practices.339 The noticeable effect of globalization is 

Unlry annot plausibly choose to isolate itself from global markets and trends 
ring e ere e nomic and social consequences. 

n led h r inab e a code of best practices in corporate governance would contain 

lin fI r dire [ r a to what the best practices are and what they should do to attain 

51 



Ih m. Th u , dir to r ill not b in diffi ult Ilnpr Ih 'ir 

hirdl prop nent point ut that a c de f 

nn t. u h code are flexible , ince they are pr cdu rall I 

ea h ompany, and the can be altered mu h fa tcr than I 

ndition .341 Heracleous empha ize further that 

ri ndl than legi lation, in the sen e that direct r an read and und r It ncl 

minute, but would require a lot of time trong m ti ati n, and p iali I kn 

under tand a company law".342 

'r-

twithstanding all their benefits, it is important tnt that re n I 

panacea. They form part of a larger whole of in tituti nal arrangement I w 

industry codes of ethics, and most importantly, per onal m ralit . 4 II 

important part to play in improving practice by making p pie a\ are 

are, and inducing them to follow these practices.344 

r, th )' d ht \ n 

3.4.2. T he 'comply-or-explain' principle- a flexible framework 

ompliance is, of course, the determining factor in regu lation f hate er m del eith r 

elf regulation. However, compliance may not be alwa the be t pti n ~ r r gulat du 

h.vo di fferent reasons. The obvious one is that they ma be pre ented fr m n~ rmin 

rea ons beyond their control.345 The other reason is that th e ma determine that th prm ipl 

underpinning a particular rule or guidance on best practice \. ill in their 

non-compliance.346 This use of discretion to determine conforman e or n n­

a the 'Comply-or-explain ' principle, can be invaluable n t nl ~ r regulatee , ut 

regul ators. 347 

340 D 'd C I ' Til B aVI Jackson, The role of Ihe ompany ecre ary. In ~" 
. R 

G vER A CE 74, (Ken Rushton ed., 2008). 
)41 Ian MacNei l & Xiao Li , " Comply or Explain " : mal'kel discipline al/d I/Ol/-C /IIplial/ e 1\ i lll III , 

)42 
14 J. ORP. GOV. 493 (2006). 
Hcracleous, upr a n 174 al61 

34) Ibid. , 62 ., 
l44 Ibid. 
J4S . • i I ' J< d Paul anderson et al Flexible or not? The comply-or-explalD prIDe. p e In an 

governance 4, (20 I 0): ' Available at rcgula1i n.lIpCcdll/dublin-IO-pa cr 4 - pdf Ac 
346 Ibid. 

7 Ibid. 
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" W er regulator are concerned about how the decision not to conform is made. That is 

r ul t r ne d (0 make sure that the decision is not made for narrow self-interest reasons that 

n n i ( \ ith the principle underpinning the discretionary rule.348 In the wordings of Montagnon, 

"r gul t r natural desire is to sleep easy in their beds at night, secure in the knowledge that 

rh wi ll n t be awakened by scandal in the moming".349 Thus, regulators need to monitor and 

h r make a determination on whether the regulatees' decision not to comply is indeed 

g nui ne and their deviation is consistent with the regulatory objective.350 In doing so, regulators 
wi II d pend on (he explanation made by the regulatees. 

Th ( i h i( i sa id that in a 'comply or explain ' framework, the key word is "explanation", not 

,. mp liance'. If we want full compliance, we should better regulate a given sector in the law, 

n ( in a oluniary code.
J5 J 

Strenger et al. note that "explanations should serve a twofold role: (i) 

n in e the market that a given practice is sound, even if not in line with a code's 

mm ndations' and (ii) make sure the board takes the governance of its company into full 

n idee lion ..,52 Therefore, compliance statement serves the essential scope of informing the 

m rk I n a number of non-financial issues, which are crucial in understanding how a company 
i dir (ed and on how controls are implemented.353 

The mpl - r-explain approach was an innovation in corporate governance regulation 

inlr du ed r Ihe fir Ilime in 1992 by the Cadbury Report.354 According to Sir Adrian Cad bury. 

Ihe ' mply r explain approach is prefe rable 10 statutory measures because it does not commit 

a ' ne- ize-fj ( -all approach and thus diminishes the risk of complying with the 

II r r Iher Ihan Ihe piril of Ihe Code,'" It is mandatory for companies to state in their annual 

E S CASE FOR CORPORATE GOVERNA CE 

nal Per pecti e and Key Considerations, in KEY CORPORATE 

RK. T : THEORY A D PRACTICAL EXECUTIO 57, 
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mpl ith the de and t nti 

mpli n f their wn parti ular ir um Ian c . s 

It \ ill be worthwhi le to con ider the preamble fthe mind Ih 
mpl -or-explain' principle. It read ; 

I f a company choo e not to compl wilh ne r m r pr 

hareholders a carefu l and clear explanati n whi h 

" It mu I '1\' 

lu Ie n it 

m rit . In providing an explanation the com pan h uld aim t 

practices are consistent with the principle t whi h the parti ul r pr 

contribute to good governance.357 

Hence, if a company deems it preferable to set a ide a pecific pr 

o provided that it states its reasons. According to W meer h Ihi 

al ternative.358 If a company prefers to comply, code intr du e 

y tem, and allow a company to take account of the myriad f indi idual iluati n 

Ih 

, itm 
.. . pi in" 

ilit ' Hl th 

r , 

codes are incentives for companies to grow toward better g vernan e pra Ii e ) \ ilh ut ha Hl 

to revolutionize their internal structures and procedure . 0 

In providing an explanation, the company should aim to illu trat h a tual pr 

consi tent with the principle to which the particular pro I I n relate . ntri bul 

governance and promote delivery of business objective. I It h uld et ut th 

provide a clear rationale for the action it is tak ing, and de cribe an mitigalin 

address any additional risk and maintain conformity ith the rei ant prin ipl 

356 I bid. 

357 Financial Reporting council , The Com bined Code on orporate Cove rnan e . 

hllp:llwww.ccgi.org/ Accessed on Accessed on 5- ep.-20 14. 
35 ddy Wymeersch, C orporate governance codes and their implementation ) Bcl i n 0 nkln 

Insurance Co mmission, (2006). 
359 Ibid. 

und. 

1\ \ II Ie I 

360 Ibid. 
361 F' C G ance ode 4, Jnancial Reporti ng Council , The K orporate overn 

I ). f\ \ 11 Ie 

hllp:llwww.ecg i.orgl Accessed on II-Mar.-20 14. 
362 Ibid. 
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eviati n fr m a particular provision is intended to be limited in time, the explanation should 

indi ate \ hen the company expects to conform to t e prOVIsIon. h " 363 

mp nie that choose not to comply with the code but provide a robust explanation for such 

di rgence are generally considered by the market to have complied with the code.364 It is then 

takeholders such as investors to determine whether the explanation is persuasive.365 As 
up t 

e opines 'investors' judgment may affect the way they vote, engage, or buy and sell the 

mpan hares. Companies that fail to supply an explanation, or that offer little by way of 

j u tifi at ion for a deviation, may be considered to have failed to comply with the code".366 

3.4.2.1. Incentives for Code compJiance 

efl re \ e consider the incentives for code compliance, let us look at the incentives for the 

ad ption of a code. Firms have significant incentives to adopt a governance reform. These 

In enti e include the competition for scarce capital and the threat of mandatory regulation.367 
T tart with the fi rst incentive, in the competition for scarce capital, firms will seek to attract 

In e t r , and since investors generally value good corporate governance, firms have a major 

;n en<; to adopt enhanced governance practkes.368 In other words, finns have a strong 

In nti e to in titute corporate governance practices voluntarily in order to prevent investors 

r m de aluing the firm . The consequence of devaluation is that investors will take their money 

I " here e peciall y if other firms are readily adOPting these best corporate governance 

pr -em t 
\ ;th re pe t t the ther ;ncent; ve for adopting a code voluntarily is perhaps a firm 's desire to 

mp Il ing th m t do rnment regulation by adopting certain practices in advance of a legal rule 
36 

If fi rms have advance warning that legislative change may occur, 
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th will commit t a rta in I ve l f elf-regulati n 
I') ini i IIi 

\' aken d or made unne e ary. 70 

II e er a oluntary adoption of a c de f rp rate J ern n n tn ' hIe m 'nl } 

hat matter mo t is voluntary complian 

that ur innate de ire to confo rm to 0 ial n rm pr du e 

there are numerous instruments and technique that upp rt the lunt ry mpli 
372 

orp rate governance. Among other market pre ure and th . r put ti n" I l m. ' . 

ften uffice fo r fi rms to adhere to the code voluntaril 7 

noted hereinabove, codes of good governance with a prin ipl mply- r- , I. in ' 

increase transparency and as a consequence put manager under t rnal pr ur 

governance structures that allow them to comply with the de. Th r ugh th 

di closure, the codes expose a company and its board to ju tifi ati n e 'tern I riti 

importantly to market assessment.374 Nowadays the medi a ha be 

di closure statements of firm s and regularly expose blatant g 

members wi ll vo luntarily adhere to good governance practice and mp l \ ith the d in rd r 

to protect their reputation as well as capital of the firm .37 

The other noteworthy point which the writer does not want t di regard i th In nti 

di closure. The des ire to prevent investors from devaluing th e firm pr rt nl 

incentive to disclose information voluntaril y.377 According t the' n 

hypothesis, firms may believe that if they withhold in fonn ati 

th at the information is bad news.378 Anand emphas ize that 

market "noise" because of the range of po sible interpretati n 

the expected cost of investors ' discounting the va lue of the fi nn 

370 I bid. 
371 

anderson e/ 01. , Supra n. 345 
72 

Wymeersch , Supra n. 358, at 61 
7 Ibid. 

374 
37S ntagnon, Supra n. 349, at 82 
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376 
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better served by making disclosure". 379 Thus, whi Ie disclosure assists in preventing devaillati 

of the firm by the market or investors, the threat of devaluation in turn provides an impollo 
in entive for voluntary disclosure that motivates code compliance. 

3.4.3. Disclosure Alternatives 

The term "disclosure," as used here, refers to both financial and non-financial infoonatio\ 

including infonnation relating to the firm's governance structure. From the company's point of 

view, disclosure can be a Cost-effective means of satisrying investors ' demand to know the 

exposure of the company to risks arising from its business activities, social and environmen.' 

onduct.' 0 A clear pro-requisite for corporate self-regulatory codes to be effective il 

di closure.

38

' The general purpose of disclosure is to provide the market with more infoonation 

10 enable investors to assess governance along with other criteria in their purchase, sell, hold and 

oting decisions. Providing infoonation on which Sound investment decision can be made is the 

goal of all diSClosure reqUirements so as to reduce uncertainties and understand as much ru 
P ible the values of the company as can be inferred from its reports.'" 

rporate governance diSClosure is a fundamental theme of the corporate regulatory system, 

' hi h encompasses providing 'governance' infonnation to the market in a variety of ways. 
H d· If" . '8J I 

n c. ' C 0 ure 0 Ill,ormallon can be a POWerful regulatory tool in COrporate governance. n 

Iher, rd , di closure can sometimes provide a more efficient regulatory tool than substantive 

r ul lion ehrough mOre or less detailed rules.''' It enhances accountability for the company's 

g man e and Iran patency on Ihe ' trueand fair" vi ew of thestate of affairs of the companym id ab 

e. di clo ure requiremenl creates an incentive to comply with best practices, and 

0' ;" v ' , Makin "'pa'a" ' ifR' ''''a''an £ft,,,;,, ;n Ik'dap;ng CaunM" , J4 W. 
). 

hima, The Impact oj Corporate Governance on Vo/untG/y Information 
n Empirical AnalYSis, 4 R. 1. FeN. & ACC. 168 (20 13). 

Overnance Disclosures: EVidence From A Developing COlintly , 9 F. 
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and takeh Icler I take nc c 

n ir nment and all w for greater fl e ibilit and adapl ilit . 

mpanie are un like ly to di I e in an meaning ul w, unl th ' ir r p rtlO' i m n Ie 
387 TI . th go ernmenl. .. 11 i becau e a vo luntar di ul 

mpanle that comply with di cl ure r quirement than ri 

on equently, the disfavoured companie w uld uffe r a 

rna u e the di clo ed inform ati on to 

d call on companies to provide greater di 

nl 

g ernance practices, including in some in tance nl 

v ith a particular code.389 Discus ions on the tw m de f di I ur , I. . 

mandatory disclosure, are provided hereafter. 

3.4.3.1. Voluntary Disclosure 

Volu ntary disclosure includes information 111 the annual rep rt \ hi h are 10 

mandatory disclosure requirements and relates to freedom f manager t di 

annual reports without any compulsion.39o Even in the ab en e f mandat r 

di closure, fi rms may be motivated to disclo e in fo rmat i n 

important incentive to disclose information vo luntaril y. The ab en e fan 

fi rm invites a range of possible interpretations. There i a p ibilil I inl 

any news about a firm as bad news. Thus, a voluntary di cl ure help fi rm 

of pos ib le interpretations and assist investors to value firm 

Voluntary disclosure is regarded as an external mechani m ~ r the nlr 

c u h in Ih 

!l ' 

Ih I ad'r . lh 

protection of shareholders, and the minimization of the agen rc ullin 

a ymmetry of info rmation between insider and out ider . Th u h, n d ub!. Irl11 r' nil' 

J 6 Bh . 
aSIn , upra n 384 J 7 . 

) raham and Woods, Supra n. 380 at 876 
Ibid. . p. 877 

J 9 Holly J. Gregory and Robert T. immelkjaer Comparative tud Of orporalt 0 ernan 
to th e European nion And Its Member States 68 Weil G h I 

)90 
Damagum and Chima, Supra n. 382, at 166 

de Rei \ nl 



10 

n 

wi ll a 

r m m kin luntar di closures about corporate governance, th 

nt i e . 

reate mp titi e disadvantages for the firm. Firms will be 

. . . b fit 391 If fi ' . I fr m \ hi h their competitors can ene I . a Irm s rIva 

be m mor competitive, the benefits of the disclosure are 

m ti ated to disclose voluntari ly. The disincenti ves will be 

relating t it go ernance practices to report than if it has pos itive 

Irm ha g d ne\ relating to its governance, it may be reluctant to 

\ ill lea e firms open to potential criticism by the market 

the t and benefits of possible disclosures and will vo luntari ly 

rm ti n th t t i likel to re ult in the highest net benefit to the firms. 394 As a result, 

di I ure will be questioned. That is, the board is likely to make 

r\ in' v lunt di ure . re aling only information that reflects positively on them.395 

ling infl rmation relating to poor firm performance and may Ih· r m 

t 'mpt t 

r' 1m' 10 th 

, \cmmcot 

cn 

the mark t that ad pting a particular practice is not in the company's or 

intere 1.
3 

Hen e gi en the disincentives and drawbacks of a voluntary 

n ider the potential usefulness of a mandatory disclosure 

ntext. 

.... 3.2. landalOry Disclosure 

t tut ril required to be di sclosed by companies. For 

n / me ning ul v a their reporting hould be mandated by the 

nlZ that the market alone is not sufficient to 

i e a mechani m that can attack the cia sic 

J. . 1 2 200 1 . 
J. . R. 129 ( 1985). 

. L. 
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pr blem of in fo rmation asymmetry between the inve tor and the i 

di 10 ure that serves to reduce the adverse impact of in~ rmati n 

llla rkets.39 It enables investors to determine whether the price f the 

. d'bl 399 F rth' . th i uer IS cre 1 e. u ermore, It ensures that Information 

mm t In 

d t In \ r 10 

a tandardized manner by controlling other variables such a the time pi e, nd m nn r lh. 

. I 400 dl c osure. 

In addition to so lving the credibility problem, mandatory di cl ure i perh p th m 

illlportant aspect of corporate governance reform as it provides tran paren and ther 

the exploitation of uninformed investors.401 Mandatory disclosure al 0 enhance mpl i n with 

the codes of best practices. If a firm knows that the market is watching it 

practices, it will have a greater incentive to comply with the voluntary guideline 

deem desirable.402 Moreover, it encourages competition amongst firm t ad pt 

practices which investors value most. 

Several codes of corporate governance rely on a mandatory disclosure requirement t en urt 

compliance, usually through linkage of the code to listing rules of stock exchange nd th 

requirement of "comply or explain".403 Listed companies are required to di clo e \ hether th 

comply with the specified code or explain any deviations. The disclo ure requirem III n 

"comply or explain" basis is a means of encouraging adoption of specific corp rate g ern n 

practices.404 Many companies may consider compliance except as to those few pint n \ hi h 

they believe they have strong justification for deviation.
405 

m dB . 
S.P. Kothari et aI. , The Effect of Disclosures by Management, Analysts,. all /lsmes 
Return Volatility, and Analyst Forecasts: A Study Using Content Analys Is, 84 Til 

J98 Ibid. 
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rn Uf') R p rt wa the fir t code to suggest disclosure on a "comply or explain" basis a a 

)'Ih 

In mpanie to follow best practice recommendations.406 The London Stock 

Ii led ompanies to include a statement of compliance with the Cadbury Code 

in nnual rep rt and accounts.407 The company's statement must be reviewed 

e re publication as it relates to certain provisions of the Combined Code.408 

3 .. International experiences 

n r Ihi ub- hapl r orne international experiences will be considered in order to understand 

Ih . r r trend in corporate governance regUlation. The selected experiences herein 

fr m tViO categories, i.e. from developed and developing markets. The US, 

re ilh developed markets as well as taken as revolutionaries in corporate 

rm . The al 0 influence corporate governance reforms of other nations. The 

fri a and igeria are among the developing markets in Africa but role 
m I in rp rale g ernance reform. 409 

1m 

. The niled tates 

me h \ rongly believe that corporate governance was an invention of the 
41 0 I ' I 

rt . I I a 0 note\ orthy that the Cadbury Report dealt only with a limited area 
ern n e namel ' Financial Aspects of Corporate Governance' .411 For the first 

In titute 's Principles of Corporate Governance, published in 

ul th Ihe rie f hareholders primacy and profit maximization in expressi ng ' the 
~ li\ rp ration ,412 

I. t 00 

igeri a, in K · Y 
MARKET : THEORY A 0 PRA CTIC L 

erman, enter for Corporate Govern ance, (Chri stian Strenger el 
r te emanee Reform In Africa: Key Considerations, in KEY 

_R I MARKET: THEORY A D PRA CTI L 
, enter for orp rate Governance (Chri stian trenger et 
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Th pa in g of th e (Sarbanes-Oxley Act) OX hould be en ag in t tht.: 

hu rporate fa ilures in the USA. These collap e in p rti ul ar "nr n n 

concern and became such a political is ue that the nited ta lC 

the Bu h Administration) saw no option but to act qui kl 

orporate failures stemmed from lax accounting and rp rate g 

r pon ibil ity ' became an important political issue in the nited 

late Jul y of 2002, Congress passed the Sarbanes-Oxley Act 

tatutory instrument, with heavy civil and criminal sanction fi r c 

The United States' approach was, from the passing of SOX ba cd n a pre ripli 

legal approach to governance, while the UK approach is till ba ed n a n 

principles based, and self-regulatory approach. 41 6 The principle underl ing 

el e' . In other words, as seen above, there are legal sanctions for non-c mpl ian e th 

tiv t.: . 

m Iy r 

uld Ie 

to people being convicted of crimes and being sent to jail for long peri d r huge fin Imp d 

r I' 417 lor non-comp lance. 

The critici sm on SOX is that the corporate failures had occurred de pite the ex i ten e 

draconian piece of legislation.418 In addition, it has been pointed out that the 

agency cost of SOX far outweighs its efficiency. It has, for instance been aid that the ' t I I 

to the American economy of complying with SOX is considered to amount t m re than th I I I 

write-off of Enron, WorldCom and Tyco combined".419 As Duncan iederauer, hi e 

officer (CEO) of the New York Stock Exchange, stated the regulatory frame\ rk in the 1\ i 

under strain and requires reform.42o According to Niederauer, one f the re prin ipl Ih I 

~ IJ John W. Cioffi , CO/porale Governance Reform, RegulalOly Politics. alld the Foulld tion 

414 in the United Slales and Germany, 7 GER. L. 1. 547 (2005). . . . 
Lyman Johnson, Law And The History of Corporate Responslblhty 21, innc 

~ 15 Thomas, Center fo r Ethical Business Cultures (2011) . . 
Gregory Jackson, Understanding Corporate Governance In the 

Theoretical Reassessment 39 (2010) Available at www.boceklcr.dc eee 
~ 16 . , . 

411 Nicholson, Supra n. 288, at J 00 and 107-8 . r 
King Report on Governance for South Africa 7 In lIlUle Dire t 

hltp ://african.ipapercms.dklTODIKTNGlII lk ingiiireportl Accessed on 20.-lul -2 14. 
~I Ibid. 
419 ' p. 9 
420 Ibid. , p. 7 
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h ul uid m dem and proactive regulatory reform is that "a new regulatory system mu t 
. I . " 42 1 m rt r regulatl n not overregu atlOn . 

rn urr nl . . orporate governance regime is composed of both the SOX and stock exchange 

rcquirement for listed companies.422 Though it is true that they have elements that take 

Ih "i n I, \ h nt ' approach of the Australian regime, the mandatory elements in these 

Iru lure are e 'len ive.423 The majority of elements of SOX, in conjunction with the elements of 

Ih to k Exchange (NYSE) Rules (approved by SEC in 2003), certainly warrant 
rc 'rrin t th e '. rel:) lme as man atory. . d 424 

w rth m nti ning point here is that the U.S. mandatory regime is clearly not the structure that 

unlrie ha e adopted.
425 

Out of the 28 countries examined by Anand, 12 countries had a 

mplclel v luntar governance regime, 14 countries had a partially mandatory regime and 

nl )' t\ had a mandatory structure (the U.S. and Pakistan). 426 As Anand opined: 

I I n rea On for this regulatory difference among countries is that the mandatory 

r 1m n unnecessary costs; it does not take advantage of firms ' incentives to adopt 

he Ith cman practice voluntarily, and it does not allow firms flexibili ty in choosing 

1 cman e practi that accord with their size, board structure etc.427 

B. The I( 

In Ih w 

h 

rporate can dais and widespread dissatisfaction with lax governance 

Uditing and rep rting tandards that allegedly had made these scandals possible, a 

rp r Ie 
and the accountancy profession in order to address the financial 

42 

man e. At the heart of the committee's recommendations was a 

e mine b An n are onl y COunlrie lh al had released a Code (or Draft ode) po I Ie) f\ I. 

I. I 1_ 
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d of Be t Practice, designed to achieve hi gh tand rd 

mmitt e belie ed that had a Code of Best Practi e been in e i ten 

mpan ailures and frauds, which had occurred in the K uld h 

mentioned many times in this thesis the 1992 Cadbury de i th 

rporate governance codes and the one that set the patte rn f, r man 

ode y tern was a response to the Maxwell and Polly Peck andal 

" < num 

\\ n th'pi n r 

protect UK companies and their shareholders from the impact th 

market at the end ofthe 1990s.43 1 

The Financial Reporting Council (FRC) is the UK ' indep ndent rcgula t r r 

reporting and governance.432 It has ultimate responsibili ty for maintai ning nd u d ting th K 

Corporate Governance Code.433 The FRC is still considered to be a better f, rm 

and market-driven regulation of corporate governance than a full-on regul at regimc II \\ in I 

OX in the USA.434 

The U.K.' s corporate governance regime is a partially voluntary y tern under th m In 

Code.435 Voluntary compliance with the Combined Code is ensured thr ugh the i tin Rule 

the London Stock Exchange, which require that as a general rule Ii ted publi mp nie mu t 

comply with the Code or explain why they are not complying - the ailed prin ipl 

comply or explain' .436 

C. Germany 

Germ any's corporate governance system relied traditionally on mandat r tatut ry rtll rath r 

than on instruments of corporate self-regulation .437 However the pi ture ha hanged v r th . 

pa t ten years due to the globalization of the world's economie and the in rea in innu n c 

m Ib 'd ~ I ., p . .) 13 
430 I bid. 
431 
4 2 Montagnon, Supra n. 349, at 81 

Haskovec, Supra n. 300 at 12 
4JJ Ibid. ' 
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43~ Du Pl essis et a!. , Supra n. I, at 315 
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J\ m ri n rp rat g ernance culture.438 Consequently, starting from the mid. 

010 

In 

Ih 

th 

ral initiati e have been launched on various levels in order to 

rate elf-regulation in Germany.439 This development culminated 

orporate Governance Code (Cromme Code) in Februar 

f the German Code was widely welcomed as a step to improve the 

tem . 

rnan e Code like others, is meant to establish standards of good 

rn n e. It applie to Ii ted companies, but recommends for non-li sted companies 

11.441 The tipulations of the German Code are divided into three 

pr 

\\ hi h r rc rd ed 

h onl repeat the law as it is currently in force and which are 

nature (2) recommendations, and (3) "soft" suggestions, which 

\ d \ ithout any consequences.442 In relation to the recommendations, 

the re of the German Code, a "comply-or-explain approach"" is 
3 

III rmn 

nt l 

In\, h m nt 

tcrmin ti n' 

I lin lui hin 

rp rat 

r m it 

nm 

g em an e y tern offers a distinct pattern of regulation, which differs 

meri can counter parts in many ways. These include the 

in the company's strategic decision-making process ("co­

en t takeh Ider-value principle, the two-tier board system- i.e., 

mana ement bard and supervisory board.444 

O. he Republic of outh Africa 

Am n COle r In m. rk t w rld \ I'de uth f:' d . IfIca tan s out as a particularly interesting case In 

\ hl h f governance reform unfold . South Africa is 
\ In . l'lr c t n m t phi ti at d 

and its financial institutional structures are 

\" lop", fIl in erman corporate governance 28 [ T. REV. L. & ECO. 198 
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c need a compared to other emerging market . It ha 

implement ing corporate governance codes in deve loping m rkct - th U Ih It 

'1 I' bl 445 n t be ea I y rep Ica e. 

In 1993, the Institute of Directors established a committee ith th additi n 

I ading busi ness organizations and named as chair Mervyn Ki ng a 

form er judge.446 The committee was charged to study and make r 

u In 

mm 

outh Afri ca 's corporate govemance.447 Hence, in 1994, the c mmittee ha 

King I report which incorporates recommendations to promote the hi ghe t 

. S h Afr' 448 governance In out lca. 

mpl 

m 

m . up \\ ith th' 

The scope of the 1994 King I report went far beyond th e fin ancial and regul a! 

orporate governance to include social, ethical and environmenta l be t pr 

corporate governance is an evolving process, the King II Code of nd 

Conduct was introduced in 2002.450 It has raised the stakes fo r bu ine e in area u h a h al th 

and safety, environmental impact, corporate social investment ( D, di er ity nd th' 

development of human capita1.45 I The introduction of King III in earl 200 rai ed the ar n 

governance yet further and addressed a wide range of issues. 

The phi losophy of the King III code revolves around leadership ustainab ili and rp rat· 

citizenship .452 Responsible leaders direct company strategies and operati n i!h a iew t 

achieving sustainable economic, social, and environmental performance.
45 

The de i n 

designed on a "comply or else" basis, nor on a "comply or explain ba i but n an "appl ' r 

explai n" basis.454 Thi s provides boards with the freedom to appl the re 111111 nd !i n 

445 
446 Hontz and Shkolnikov (eds), Supra n. 28, at 38 

Haskovec, Supra n. 300, at 15 
441 Ibid. 

44 pencer tuart consultancy firm, (2009) . Board Governance in . oulh 
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r appl another practice, if they consider that to be in the best interest of th 

h d · 455 r ' niz ti n. but then they must explain the departure from t e recommen atIOn. 

'n King the comply or else' regime of, for example, the US Sarbanes-Oxley (SO 

e n t work because then you get mindless compliance, i.e. a 'tick off compliance.456 For 

in t n e, engineering firms that had to comply with SOX had to hire accountants and lawyers 

r ther th n engineer simply because of the fear of criminal prosecution.457 There should be civil 

r m die in lead, like a name-and-shame game, but the ultimate sanction is the marketplace and 

th ultimate ompliance officers are a company's stakeholders.458 

In III de adopts two models of corporate governance: "stakeholder inclusive" and 

ht ned hareholders". The "stakeholders inclusive" model dictates the board of directors to 

n ider the I gi tim ate interests and expectations of stakeholders, on the basis that th is is in the 

of the company.459 Whereas In an "enlightened shareholder" model these 

would only be considered if they were in the interest of the ht r h 
orth noting point here is that the code recommends integration of economic, 

Ir nmental reporting, recording how the company's business has impacted 

I and negatively on the community, and how it intends to enhance those positive aspects 
nd r di at r ameliorate the negative aspects in the year ahead.46 ! 

E. Nigeria 

\ or lh ear inve t r and depositors in numerous companies in Nigeria have encountered 

I due to weak corporate governance practices, regulation and 1m I 'm ntt ti n. 2 h h h I 
ug t ere were aws and corporate governance codes for ensuring good 

i eria, it lega l enforcement and regulatory framework were weakened 

upr n 1 

Ol'ern nce In 
20 10. olllh Africa: The IntrOduction OJ King iii And Reporting 
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nd made in ffic i nt by different challenge . t ilh t n in) the Iili I. r l'l' ... ", ... 

n ultural facto r which create the di mal rp rate g ernan en 

in titutional ized corruption has been widely accepted a the an 
. . 464 

in tgena. 

or 0 er in the face of the recent global economic cri igeria Idl t milled Ih 1111 n 

immune to the global economic meltdown.465 Chimere make a nte that: 

The global fi nancial crisis left the Nigerian economy" ith d\ indlin J rn ment r'\ 'nu' , 

a weakened banking sector, a devalued currency, cra h of the t k m 

tales of economic woes and thus, undermined confidence in the fin nil 

experience of the recession triggered the review of the regulati n m 

and promulgation of corporate governance Codes. 466 

s mentioned above, prior to the introduction of the new code of rp rate g ernan )' th 

entral Bank of Nigeria (CBN), there were in existence disparate c de rp 

regulating the activities of companies, banks in particular in Nigeria but a admilled 

these codes were manifestly ineffective and inadequate.467 Thu in general , th 

governance situation in Nigeria does not represent a complete lack r ab en e 

legislati ons and regulations rather, the ineffectiveness of the legi lati n and 

effectivel y ensure compliance and enforcement entail poor corporate g vernan e pre ti 

s in most developed countries, Nigeria has adopted a combination f mandat r 

regulatory mechanism.469 In 200], the Atedo Peterside committee et up b th e 

Exchange Comm ission (SEC), identified weaknesses in the curr nt rp rat 

practices and developed a Code of Best Practice for Public Compani In i erta In 

463 
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de i oluntary and is designed to entrench good business practices and standards whi ~ 
pr m te rporate transparency and accountability, economic growth and social development.

4 
I 

1 nd tory Orporate governance provisions, relating to banks in particular, are contained in the 

mpanie and Allied Matters Act (CAMA) 1990, the Banks and Other Financial Institutions 

t 80 F lA) 1991 , the Investments and Securities Act 1999, the Securities and Exchange 

mmi i n (SECA) 1988, etc.472 It is a credit to Nigeria that these extant laws and codes reflect 
me fthe OECD and Basel III principles. 

;ke;n thiop;a the CBN is the apex regulatory institution in the bank;ng ;ndustry while the 

the apex regulatory organ of the capital market. The CBN promotes monetary stability 

nd a und finandal system, acts as banker and financial adviser to the Federal Government_ 

well a bank of last resort to other banks.''' The powers of the CBN include the regu lation and 

u e",; ; n of the operations of banks and application of sanctions against defaulting banks and 

th re aU n of licenses, Where necessary.'" The other typkal s;milar;ty w;th the NaUonal 

BE) is that the CBN has been very insistent on standards particularly 

rd;ng pee n Who are appo;nted Chairmen, members of the board of directors and top mana men! fbank ,475 

rn rate ffa;r Commis ion (CAC) ;5 also another corporate governance regulator whkh 

m ;nt;n " ; ter of companie ;n all the states of the federation and undertakes invest;gaUons 
in! (he of 'f h ' 476 

an c mpany I t e Interests of shareholders and the public so demand, 1/ 

, , apparent general weakness in the enforcement mechanism of the CAe, due 

erupt pea t; e and pOor reCord management. Okike, cited by Inyang, notes that 

,I f the AC ha remained perfunctory and inetfect;ve as some companies 

re kn , n t ha e flouted Company leg;slation w;thout being punished".47' 

"in pr 
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hapter Four 

.t. orporate governance regulation In Ethiopia 

4.1. orporate governance in Ethiopia: an overview 

It hard to overstate the role of bu iness in helping t bring ( ut Ir n rm Iti n in 

thiopia . ince the Ethiopian Millennium, the government ha de 

the ' renaissance' of the country. Hence, it is incumbent up n 

toward the achievement of the ' renaissance ' of Ethiopia and be 

transformation process. The issue is whether there is uch re p 

bu iness community in the country. Of course, corporate go ernan e pr 

\' ould be one of the determining factors to have the desired kind fen m th 

a pires for. 

mm Unll) 

The sign ificance of company law In market economie 111 en uragi ng pri atel ' \\ n . I 

bu inesses to flourish goes without saying. A carefully crafted c mpan 

economy, like Ethiopia, sets forth clear and objective rules for a mpan 

governance which attracts new investments for the nation.47 The urrent 

Ethiopia is part of its Commercial Code, which has remained un hanged ~ r 

ince its enactment in 1960. In cognizance of contemporary bu ine de el pment , lh lIrT ' nl 

government has been working to come up with the updated ver ion of the de, th u h il ha n I 

ucceeded yet. 

Corporate governance, in a way, is a set of mechanisms through whi h ut ider in 

themselves against expropriations by insiders and management.
479 

[t al pr 

for the balance of power with which the company is directed managed, 

accountable.48o In other words, the basis of corporate goveman e i n t rC lr i l ~ 

41 
• 9 Bo02 Allen, Hami lton Inc., Supra n. 26, at 18 
4 himere, Supra n. 214, p. 51 

Ibid. 

II 

h \\ 
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rp r te g ernan e h Ip m de elopi n 

rei n dir in ve rment bu ild th ir 

nomi c gr wth and bo t pr m te 

mpan la conta in important 

ode are the relevant 

tud conducted under th au pi e 

f the ommercial Code a rel evant to 

I relevance on hare companie 

f bu ine organization , Thi might be 

mpani e , 

m n pnn ipl e conduct a uccessful bu ine 

fa I r 

In tilution ,4 4 Hence go rnan e 

h' d'ffi 485 n r IpS I er. mayehu 

Ie wner hip, the principal governanc i ue 

\l ilh trader and suppli er , with 

nk nd th r fin an 

d in Ih m nagem nl f mall firm , ther i no 
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\ ith the downfall of the Durge Regime, which had suspended the formation of har m 

and the declaration of market economy in 1991, share companies started to be ft rmed )' Ihn 

hares to the wider public and thereby started creating bigger shareholding base4 

the issue of corporate governance in Ethiopia is becoming complex.4 The em r en 

publicly held share companies introduces several thousand shareholders who have n ntr 

over the company.490 As the size of a firm increases, the day-to-day control and \ r II 

management tasks are left in the hands of few non-owners, i.e. managers.4 I The di i i n 

between dispersed owners and managers makes governance issues more complicated and 
492 

an agency problem. 

The issue of agency costs arising from the principal-agent relationship between the owner and 

managers within a firm has been central to the modem theories of corporate govemance.4 In the 

absence of regulatory safeguards, managers may seek to exploit their position of contr I again t 

the interest of shareholders.494 There is thus, a need for a carefully designed law on corp rate 

governance which will protect the interest of shareholders and thereby create condu i e 

environment for the flow of capital.495 With the emergence of separation between owner hip and 

control in the Ethiopian share companies, the pertinent provisions of the Commercial Code rts. 

325,333,347-428) are important to address the agency problem. 

However, many commentators argue that the relevant provisions of the 1960 Commercial de 

are inadequate to address complex governance issues and they are contrary to current 

international best practices toO.496 According to the study conducted by BoozlAlIenlHamilt n 

Inc., under the auspices of US AID, the current law contains corporate governance provi i n that 

are contrary to international best practices, facilitate insider minority control, and eri u I} 

488 F k I ' E h' . n Share Companies: Legal lid Poil • 
e adu Petros, Emerging Separation of Ownership and Contro In t /OpW 

489 Implications, 4 MIZAN LAW REV. 13 (2010). 
Ibid , p. 2 

490 Ibid 
491 

492 Alemayehu, Supra n. 484 
fb"d 493 I ., p. 99 

494 Barker, Supra n. 4 at 34 
Ib 'd ' 495 I ., p. 38 

496 ~ekadu, Supra n. 488, at 28 H . Ahmed Overview OJ or II 

aee Booz, Allen, Hamilton Inc. Supra n. 26, at 19. Look at alsoifBussedsm Of Directors In hare omralll ' , 
overn I ' A dR neration 0 oar :J 6 ance n Ethiopia: The Role, Composition n emu 
MIZAN LAW REV. 46 (2012) .. See also Fekadu, Supra n. 488, at 2. 7 



urage ne\ in estment by hindering transparency in governance.497 The study identified the 

\ ing pro i ions as defective and odd to international best practices; 

permitting a share company to issue bearer shares (Article 325-this is inadvisable because 

n nymous bearer shares can lead to hidden ownership and tax evasion); permitting a share 

mpan to impose restrictions on free transfer of its shares (Article 333-this is not 

appropriate, at least in widely held companies, because it prevents share liquidity), and 

permitting a share company to limit the number of votes which shareholders may exercise at 

hareholder meetings (Article 408--this is counter to the "one share one vote" principle 
h· hi' '. t) 498 \ I a ures contro In proportion to mvestmen . 

4.2. Corporate Governance regulation in Ethiopia 

II i undeniable that formulating and establishing appropriate and effective regulatory framework 

a prerequi ite for good corporate governance in Ethiopia. The existence of good corporate 

g man e framework within the country will not only foster market integrity. It also builds 

In e lor onfidence and improves economic efficiency and development. The legal and 

regu lat framework of the Ethiopian company law provisions lag far behind from the new 

m rket de elopments and concerns of complex corporate governance issues. The government of 

"thi pia ha alread recognized the inadequacy of the entire Commercial Code and committed to 

draft a ne\ one.
4 

9 Hence, formulating an appropriate and efficient company law that reflects the 

m d m u ine realities and accommodates the demands of different market players in the 
ru ial. 

Th m ring eparation of ownership and control in Ethiopian share companies necessitates a 

r u I and fTi Ii e regu lator framework. It is important to ensure that the activities of 

rp r Ie 'e uti e ar under constant and vigorous public scrutiny, because those activities are 

ru i I n I nl I Ihe firm. but to the economic well-being of the nation too.500 As Chimere 
pi In 

"Ih id a i Ihat manager erve as specialists who use their expertise to increase the 

lh firm \ hil Ihe a tual Owners are passive investors who are diversified, supply large 
\ lu 

the revi I n r 
en re.llllcd ) Cl. 

imcre. upr 1/ I . at -

upro n. 26 at 20 

mmer ia l ode ha been hoped to be compl eted by early 2007, it has 

73 



m unt f apital and eek ga in fr m in rea e in th 

i properly upervi ed and re 

the di tre and co llap e of firm . 

he corporate governance regul ator reg ime in lhi pia n 

from the fina ncial sector and non-financial e t r 

ommercial Code provides the comm n regul at r 

legal as well as institutional regulatory reg ime pe ifi t 

degree and probability of corporate failure 

di fferent in the two sectors. Hence, the forthcoming c ti 

lu lh· u in 

ulivc ' mi 

setting in Ethiopia, with respect to the finan ial c mpanic nd n n- Ir1 nil 

di stinctively. 

4.2.1. The current regulatory landscape 

4.2.1.1. With respect to financial Companies 
Good corporate governance practices are essential for the cITe tivcne mp ·titi 

nl 

mp 111', 

soundness of financial institutions. The need for a competent fin an i I 

stim ulate and support economic growth through effi ient re 

governance of financial companies in developing economie like 

importance given particularly, the dominant position of bank a pr 

r I imp rt nl I 

performance of financial companies is affected b g d 

policies.503 The robustness of the corporate governance 

impact on non-financial companies in particular and 11 the ma r m in g 

reason, this sector is normally a very heavily regulated l1 e Ir1 thi pia . 

intervene little in other sectors tend to imp e ex tel1 i e regul ati 11 11 th 

parti cu larl y on banking.504 

SOl Ibid. 

502 Luc Laeven, COfporale Governance: Whal 's pecial aboul 8011 ? 
SO) Vasil Cocri s & Maria C. Ungureanu Why Are Bank pedal. 

Governance Perspective 57, (2007). A ailable at :11131 . 

11 . 

Why lIre banks Accessed on II-Mar.-20 14. 
S04 Ross Levi~, The- Corporate Governance of Bank : ond e Oi cu ion of on cpU and 

World Bank Policy Research Working Paper 3404 (2004 . 

I1d 

n 

U I '. 

\ Id en ( 
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bank are important components of any financial system, the Ethiopian financial sector is 

d minaled b the banking sector.
sos 

The efficiency and competitiveness of banking system 

d in C the trength of any economy.S06 The existence of sound corporate governance regulatory 

r me\>,1 rk will enhance the efficiency and competitiveness of banks. The special nature of 

b nk ing requires not only a broader view of corporate governance, but also government 

in lervention in order to control the opportunistic behavior of bank management.507 

n uring better Corporate governance of financial institutions is increasingly recognized as a pre­

ndi lion fo r a country 's development. Effective corporate governance practices are essential to 

hie ing and maintaining public trust and confidence in the fmancial system, which are critical 

th proper functioning of the financial sector and economy as a whole. SOB The corporate 

g mance of the financial sector in Ethiopia has been regulated with its own unique regulatory 
ature fI r the reasons to be discussed hereunder. 

4.2.1.1.1. Why Corporate Governance regulation of the financial sector is unique? 
The rp rale go ernance of the financial sectors is characterized by a complex framework as it 

e a wide range of stakeholders including not only shareholders but also depositors, 
r I S09 upp ler emp oyees, and regulatory bodies. These large numbers of stakeholders, 

'h e c n mic well-being depends on the health of the financial industry, depend on 

ppr pri Ie regulatory practi ces and supervision.slD Supervisors and regulators of a financial 

I r pi a igni fi cant roles fo r the ex istence ofa healthy fmancial system in a country.511 A key 

e I 0 their fu ncli on i to create and promote standards and norms, and procedures for risk 

m n em nt \ hi h protect consumers and investors from financial abuse and misconduct.512 
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rd in gl r gu lat r and upervi r n cd t n ur th t In n I in lltul i n rc: 

tr ng g ern an e tructure .51 

inancial firm particularly bank are generall m rc p que th n n n- In 'ln i I irm. n 

iden e uggest that in formational a ymmetrie arc larg 

Th e unique features of bank nec itate tri t g 

nd a range of banking laws and regulation . I The multi a t d 

play in the nat ional economy normally draw governm nl 

regul ation and is demonstrated by the almo t univer al pra ti e 

a e , a government safety net to com pen ate dep 

nature of banking firms requires the legal protection f dep 

Generally, as a result of its unique features, the regula! r land ape the 

Ethiopia is different from that of the non-financial ector. lem ha iden tifi d 

features of the financial sector, the banking industry in parti 

type of regulatory regime. The unique features include: 17 

• Unlike normal business entities which are funded mainl 

hd i . the unl 

unl u 

bank's business involves funds raised he in I 

public depos its places greater fiduciary re pon ibil itie n the in lituti 

since depositors ' funds need to be sa feguarded in a pecial wa 

• Banks are the agents of the payments system where the fa ilitate pc m nt d 

and internationally, through various instrument u h a bank a unt, 

cards, etc. 

• Banks are able to undertake all such bu ine operat i n a a r ult 

in the stability and soundness of the bank in parti ular and th 

51) Ibid. 

514 Pablo De And res and Eleuterio Vallelado, orporale ovemallce in 8 liking III R Ie 8 

515 J. B:" . & FT . 25 71 (2008) . . ' . 
ana-Eleni K. Agorak i et aI. , The effecl of board see alld compo 111 0 11 0 11 

'11 'r,,1. I h ' 

516 4 (2007). 
Alexander, SlIpra n. 510 h fh l I.ln 

m Alem Gebremedhin A Study On The Application Of orporale .overnance Prin Ip le In r ~ I p h. 

, . I B k I \ I'J Priva te Commercial Banks (The Case Of Lion Inlernallona 10 

( npublished MA thesis), (20 II ).. ee also Gu ta 0 i enlini orp r II! 

B AZIONALEDELLAVOROQ. REV. 17D- 17 1 7 . 
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n bank failures in many countries indicates that loss of public confidence in banks 

uld be ontagious and could easily lead to systemic banking crisis situations. 

on equeml , the financial sector is heavily regulated and supervised in every country around 

(he gl be.
51 

Thus, Ethiopia is not unique in establishing a particular corporate governance 
(em for the financial companies. 

4.2.1.1.2. The legal framework 

The traditional approach of corporate governance In the financial sector often involved the 

r gula(or or bank supervisor relying on statutory authority to devise governance standards 

pr m ting the interests of shareholders, depositors and other stakeholders.519 In a simi lar fashion 

the ati nal Bank of Ethiopia (NBE hereinafter), as a regulator and supervisor of the financial 

e tor in Ethiopia, is working to set in place a directive520 that prescribes governance standards 

r. , mpanie in Ihe financial industry. The Comme",ial Code is, of course, the existing legal 

rk of COrporate governance applicable to the fmancial sector as well. However, there are 

legal frameworks for specific sub-sectors, like, the Banking Business Proclamation No. 

2 008 Ihe In U"nce Business Proclamation No. 74612012 and the Microfinance Busine~ 
Pr lamati n o. 626/2009. 

inC mmCnlal" howeve" have "ilicized the existing legal framework as inadequate 10 r ul ( th 

rp rate governance of the financial sector in Ethiopia. To mention some, Fekadu 

, u d Ihal Ihe Banking Bu iness P'oclamation focuses on financial regulation, which is 'Jusl 
p t f 

ernan e and does not give Sufficient solution to the problems minority investors 

mpanic ' .'" He furth" emphasized that the legal framework "instead, pay' 

c in lh 

II nt i n ( 

te ti n of de po itors and the maintenance ofa SOund monetary system". 522 

riti ized the Ethiopian corporate governance regulatory framework as 

rail epted OECD principles which apparently adopt the "enlightened ~----------------
. Re It/alion and orporale Governance Framework, 5 J. OWNERSH IP & 
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alue approach.52 uch appr a h r 

n area f hared hareh Ider and takeh 

uld not achi eve wea lth through di regard .524 

mmcn 

parti ul arl em phas ized the advantage f empl part i ip.li n In 

g ernance proce s to enhance the latter perfi rm an C .525 In ntr 

-thi pi an ational Bank Directive unequivoca ll pr hibilcd 

repre nted in the board .526 Such clear tipulation enab lc 

policy objective of Ethiopian banking corporate govern an 

intere t and roles of stakeholders in the corporate g vernan 

further recommends that "at least the Direct ive hould all w 

not employees are allowed to be represented on board . nver el 

have disincentive for employees to apply their human apital in the bankin 

h,1l .. h· 

iIi n \\1 11 

mp<nl 

Though the NBE has been empowered to issue directive that pre ri bc rp r IC rn n 

tandards in deta il529
, it has failed to come up with an enfi rceab le dire ti e unt il Ih wrilin l 

thi thesis.53o If the directive enters in to force promptly, it ma erhaullh 

of the regulatory framework and establish sound corporate g ernan e pra Ii 

of the draft directive range from director 's duti es and re p n ibiliti e and hareh Icler ' ri "11 
and remedies, which determine the relationship between 

hareholders, to the financial and non-financial di sclo ure pr \ hi h 

ensure that a company' s governance practices are chara teri d b tran 

accountability. 

S2) Gebeyaw Simachew, A Critical Analysis of the Ethiopian Commercial 
orporate Governance Framework 32 (PHD di ssertali n , ni er it nd n, 

hllp:llsas-space.sas .ac.ukl47331 Accessed on 10- 0 .-20 14 . 
524 Virginia H. Ho, Enlig htened Shareholder Vallie: orporare ol'em an 

DiVide , 36 THE 1. COR. L. 62 (20 10). 
5IS 

Gebeyaw, Supra 11. 523 
526 ee Art. 5 of Licensing and Supervisions of Banking Busine 

Empl oyees Who Set on Bank Bard Directive 
527 hllp :l/www.nbe.gov.etlpdf/direcli vcs/bank ingbu ines. /sbb-49- 11.(1 

5 
ebeyaw, Supra 11. 523, at 33 

2 Ibid. 
529 rt. 14/4/c of the Banking Business Proclamali n 59 20 8, . rt . 1 14/c 

746/2012 , and Art. 11I4 of Micro fi nance Busine Pr clamal1 n I . 2 . 
5JO Though the draft of th e corporate governance directi e is a aila Ie n th' . B ' 

the wri ter is informally told by the legal department that il i m de uv II ble 
d . d . ' " h B k ervi i n Dire I mtc f, r th r enle a forma l access of mformatlOn lrom I e an up 

nl ' nl n 

n 
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4.2.1.1.3. The institutional framework 

Due I il unique features, discussed hereinabove, the corporate governance of the financial 

,i a highly and strictly regulated matter in Ethiopia. The NBE, as a Central Bank, is ili, 
up 

i ing and regulatory organ of the financial sector in Ethiopia. Like in Ethiopia, in many 

untrie around the globe, Concerns over the moral hazard that might result from the emergency 

i tance and the potential costs of financial instability in tum led Central Banks to take a closer 
intere [ in [he behaviour of individual fmancial firms.53I 

The purp e Of lhe NBE is to maintain monetary stability and foster a sound financial system in 

the Unt, m ound regulation on the implementation o[coiporate governance practices in ilie 

'" n ial ector clearly facilitates the achievement of the NBE's goal. To this end, the legislator 

loa empowered the NBE with various regulatory and supervisory powers over financial 

mpanic . Thu the NBE is the responsible organ to ensure the adoption and implementation of 
d rp rate governance practices in the fmancial companies. 

other Ihe NBE has the POWer to prescribe the reqUirements for eligibility of 

n ' in uran e directors, managers, and to reject the appointment of those nominees who do nol 

'iteria; to ensure that the companies have prepared and publicized proper financial 

tatem nt and the are adequately disclosed to the public; to regulate transactions that could iv ri e [ 

ible conflict of interest; to regulate the rights of shareholders and the amount of har 

Ihe an hold and 10 regulate risk management in the companies. S33 Moreover, the 

r funher Irengthen Ihe POwers of the NBE, by empowering it to supervise compliance 

Ih e mpanie Ihrough onsite and off-site SUpervision mechanisms and to impose 
n a nOn- omp! ing company.534 

'ndin f Ihe in peCiion, Ihe BE is further empowered to take correcti ve 
m 'J un: n mp ni [h [ha f:' 1 d . h 

al e to comply with the relevant laws and directives, or Wit 
lh 

f 110 ir license or have engaged in fraUdUlent practices, or have 

mended) proclamation, Procl. No. 591 /2008, Negarit Gazeta, 

Pr lamali nand ee al so Arts. 34-36 of Insurance Busines 
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w kn in their corporate governan e.s S Th rc nt 

here. The BE has appointed in pe t 
l int m Ii II ( In 

m mb r and hareholders of th e ib bank . n Mar h I / 

" p ial lnve tigation Report on Nib Internati onal Bank 

take orr ctive measure. The complain ant hO\ e er 

take appropriate measures itsel f. 536 

d Y th dur' the I I 

It i noteworthy here to consider the argument for and aga in I tr ng g mm nt r 'lIlltl n, I 

regul ation by the Central Bank, of corporate governance in the fin an i I 

governm ent regulation argue that shareholder and dep ann t ex 

management, due to the complex and opaque envir 

operate.537 Differences in the operation of fin ancial and n nfi nan ial firm 

iew regul atory oversight of the industry as a critical element r g ernan c 

In addition, regulati on by the Central Bank "would fa ililate di re t a ertin 'nl 

in formation and readily available knowledge of the condition and per ~ rman e rh i 

in turn, can hel p the Central Bank identify and respond to th e emergen era p t nti I tcmi 

prob lem in a timely manner.540 

Others disfavor government regulation arguing that corporate govern an e regulat ry p Ih I 

fac il itate private sector regulation improve financial firm s' perfl rm an e. u h kind 

endorses the International Association of I.nsurance lIperVI r 

landards as well as Basel's II pillar on market discipline and a m rc 

government that focuses on information di sclosure. 54 1 
It is al argu 

r gulatory and supervisory power in the Central Bank might lead t p t nti nl lI' in Ih ' 

performance of such fun ctions.542 

S S f b . ee at Art. 31 of Banking business proc. and Art. 36 0 Insurance U In pr . 
S36 The writer invokes thi s s ingle case to highlight the practi ce of the B ' regulal ry r I' 

case in detai l. For further in fo rmati on on the case look at Reporter Newspaper , V I. 

S37 Vo1.20( 1512). 
S3 CO ns And Ungureanu, Supra n. 503, at 63 

Ibid. 
S39 
s.o ngureanu, Supra n. 518, at 8 

Ibid. 
S.I 
S.2 ocri s And Ungureanu, Supra n. 503, at 63 

ngureanu, Supra n. 518, at 9 
o 



nlike many juri dictions, Ethiopian financial companies' corporate governance is characterized 

b th ab en e of an organized stock exchange. On the other hand, stock exchange543 plays an 

imp rtant role in the protection of investors by mitigating the agency costs of companies with 

di per ed 0 \ nership structure. Asnakech opined that establishing an organized stock market and 

umi hing it with a robust legislative framework could help the share buying pUblic .544 She 

urther empha ized that "such an institutional framework also enhances confidence in the 

mon iol industry and makes the business of buying and selling shares easier, profitable, and 
predi tab l (emphasis odded). 545 

In m n juri dictions, stock exchanges are self-regulatory organs that undertake the task of 

d pti ng and executing codes of corporate governance. They encourage the implementation of 

g d rporate governance through the requirement of 'listing' . Listing is a regulatory process 

Ihr ugh which the secudties of a public company can become eligible to be traded in a regulated 

k ' han ge. S46 That means if a company wants its securities to be traded in a stock exchange, 

i I m u I be I i ted . . 7 Listing also avoids the problem of information asymmetry which is prevalent 
in th fi nan ia l ompanies. 

Th rco ce, ne ke institution that is missing in Ethiopia is a stock exchange. This void is a 

ien and makes COrporate governance reforms more difficult than they already are. 

n Ihc emerg ing eparalion of ownership and Control in publicly held share companies, like 

nk nd in uran e companie and the dispersed ownership pattern, the introduction of stock 
in thi pia cem to be of a paramount importance. 
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4.2..1 .2. With respect to non-financial ompanics 

4.2.1.2.1. The legal framework 

noted above, the company law, incorporated in the 

th t d alt with corporate governance i ue f b th finan ial 

H wever, company law provisions of the ommer ial 

non-financial companies are not supplemented by other legi lati n , in lu 

nd Ii ting standards. There is, only, the Commercial Regi trati n 

Proc lamation which has attempted to overhaul th e deficiencie 

. I C d 548 omm ercla 0 e. 

mpnll y \ w pr the.: 

The writer believes that the discussions hereinbefore have e tabli hed that th 11 d r J 

corporate governance stems from the desire to protect in ve tor fr m the c, pr pri Ihclr 

a set by controlling shareholders or managers.549 The diver i n f in 

management is caused by the information asymmetry whi h p tentiall exi t 111 pu Ii I ' h .\ 

companies whose ownership structure is dispersed. However the im p rtan e 

governance extends beyond solving the principal-agent problem. A r bu t rp rat 

legal framework shall also effectively protect minorit hareh Id r fr m th d min 

block-holders.55o 

In order to measure the effectiveness of a company law in pr te ting min 

scholars such as La Porta, Lopez-de-Silanes, Shleifer, and Vi hn ha e de I p d 

rights index -called "anti-director rights index". The index in lude i ' di 

548 Interview with Ato Nuredin Mohammed, Advisor, tate Mini ter r If de pr . ti '. 
Dec., 2014. Nuredin has explained that Art. 12 of the mmcr i I RC~I trllli 
Proclamation No. 686/20 lOis ai med at filling the lacuna of the c mpan I \ In the 

549 R r . d . t 0 11 e - J. FI . alael La Porta et al. Investor proteC/l on an corpolO e govem , . 
.' . . II ' ha eh Ider nd mon . Impl can take a variety of forms In some Instances conlr 109 r 

. dd" I 'tie in lhe firm the other instances they sell the output the assets, or the a III na c un 
, '., . ., n lllk " lh 

they Own at below market prices. In stil i other Instances, expr pnall. 
opportunities from the firm, installing possibly unqualifi ed fa mily 

sso overpaying executi ves. 
Ibid. 

rp r I' 



h rholder ri ght .-51 The index is also adopted by states which are members of the OECD since 

it i nft rmit with the OECD Prmclp es on orpora e overnance. . . I C t G 552 

The th iopian Commercial Code meets only two of the six criteria from La Porta et al. index. 

Th fi r t right provided by the Commercial Code in compatible to La Porta et al.' s index is the 

minim um percentage required for shareholders to calI general meetings, i.e. 10% of the capital, 

rt. 91 2 . The other is the pre-emptive right of shareholders to buy newly issued shares in 

prop rti n to their shareholding (Arts. 345(4) and 470(1)). 

Th m 
important protections of minority shareholders are lacking in the Ethiopian legal 

ramew rk. These are: the derivative suit mechanism i.e., the legalIy recognized right of 

h reh Ider to ue directors or third parties on behalf of the company, Cumulative voting or 

representation of minorities on boards of directors (because Art. 352 of the 

omm rial ode is not cIear)553, the right to proxy voting by mail (Arts. 398(1) and 402 of the 

mm rial de does not allow proxy voting by mail), and shareholders are required to deposit 

during hareholders meetings (Art. 396/1). Hence, Fekadu notes that "given that the 

la king under the Code are the most important ones that can min imize minority 

he r hider exploitati on by managers and/or block holders, it can be said that the law is 
in d u te in hareholders protection".554 
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Th urrent legal framework i al 0 riti ized ~ r ti pul tin ' 

h mp r the effort of building investor confiden e.m en 

orp rat g vernance legal framework \. ill have p tcntial 

d i ion in the country. This in turn not onl y create he c i lin 

thi opian in fo rma l capital markets but al 0 re ult In market 

apital and ineffic ient use of scarce resources in the untr 

. the 

4.2.1.2.2. The institutional framework 

Though there is a wide consensus that effective investor ' and harch Id r pr n 

a comb ination of internal and external controls, some argue that g d rp ratc 

be be t guaranteed by external institutions having regulatory 0 er ight er th .' In 

orne jurisdictions regulatory institutions are endowed with a wide range fun ti n 

the setting of accounting standards, auditing standards, and the tab li hrnenl a m In 

of corporate governance.558 

The existing Ethiop ian company law bestows regulatory and 

Ministry of Trade. Though very limited, the Ministry has the ~ 11 0 \ ing re ulat r 

companies. These include registering newly established companie and re i in 

reports (Arts. 90, 323 and 447) ; regulating share transfer between hiding 

reducing boards' remuneration upon the application of shareh Ider 

the share capitals of the company (Art. 353(7)); and ordering In e ti gati n 

candals based on its initiation or the petition of shareholder (A rt . 81- 7 . 

However, the exist ing Ethiopian company law has failed to c nfer uffi ient p 

Ministry for regulating public companies from their incorp rati n thr u h ut th ir 

n the 

n. 

mpnni 

n th ' 

• 111 NI ." Prl I 8 11/ Jf/ 



a result, the Ministry is busy in dealing with corporate crises than preventing the Pcte.u 
ri k of failures by taking corrective measures over fraudulent practices.560 The MinistrYad"i 

i, \ eakness to have conducted an ongoing supervision of the affairs of non-financial comp~i 
and claims that the promulgation of the Commercial Registration and Business Lice"" 
Pro lamation No. 686/2010 has been helpful at filling such gaps.56! 

The Ministry also lacks sufficient powers to regulate the adoption as well as implementation oJ 

ound corporate govemance principles by publicly held companies. Gebeyaw noted tha, unli l. 

'he BE 'he Ministry's supervisory roles are almost omitted from the provisions of the exi.i., 

mpany law in the Commercial Code.
562 

He further emphasized that "even after the findi.g of 

'he in estigation of companies' scandals, there is no Provision that allows the Ministry to take 

appropriate measu"s on failed Company" (emphasis added).'6J Accordingly, the institution, 

framewo rk for the regulation of corporate governance of non-financial companies in Ethiopia is 

n idered as inefficien, to protect investors and to avoid market ineffiCiencies. 

'here Was a detennination by the government to establish a corporate governan~ 
organ.'''Ministry ofTrade had also reaffinned that the regulator will be established a' 

Re eml 

r ulal 

dire , rate tams and 'a enter in to operation by September, 2014. However, subsequently, the 

ini 'ry ha announced that 'he establishment of the directorate is delayed temporarily.''' Due 

I k f u h organ in 'he country, investors are disCouraged and are not confident enough to 

,,0;', ,""'N;,;" "d re",,,;o,. S" Rep"e" bOW, P'P", (26- 00<.-2014), Vol. 20, ,,," 

Cn dealing With many ca I h ' h . . N edln 
ses a te lime t e Wnter has conducted the interView. Ala ur 

ing busines and Insurance bUSiness PrOclamations have overhauled this 
k t n. 3 I of Banking bUSiness proc. and Art. 36 of Insurance business 

I. 20, Is ue no. 1512, p. 2. See also Reporter news paper, (29-0cl.­

f the directorate in the meanwhile and strongly believes that the 
rporale governance landscape in order. 
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un n tab li hed share companie . Thi in turn , h m \:r n \\ In 

in th untry whi ch ultimately affect the nati 

Th ugh C has established a Corporate overnan e In titult: , l in 

a If-regulatory ro le. The Institute is st ill at its infant t 'C nd im 

u In commun ity to endorse the Ethiopian orp rate 

a\ arene on good corporate governance.566 Since c mplian 

In titute's role is simply to facilitate the adoption of the 

ern \ crc I h 

imui lltn 

in iti all y. Of coLirse, discussions are in progress to determine in \ hat rm th' In Ilut· h ul 

tabli hed independently in the coming two year .567 

4.3. Disclosure- as a regulatory tool 
noted earlier, disc losure and transparency are the central fa Cl 

timely disclosure of all relevant and accurate informati n that ren 

the company' s fi nancial position and its internal structure i am 

governance.568 Asnakech has also opined that "the corporate g 

ensure that timely and accurate disclosure is made on all imp 

corporation, includ ing the financial situation, performance 0 ncr hip and 

company".569 It has been argued that lack of transparency ari ing fr m in 

allowed significant problems to build up in publicly held compani 

To maintain an efficient governance system in the financial ecl r c tabli hin 

and transparency requirements by NBE is worthwhile. Ace rdin I h 

Micro-Financing Institution and Insurance Company in thi 

BE a dul y signed balance sheet; profit and loss statement. 70 hu. th 

566 In terview with W/ro Tsion Admassu, Manager of the Ethi opian In titut 
20 14. 

~ /b 'd . 
I . The Institute is temporarily established under the auspices 

interview with W/ro Ts ion that ones the ECGC is adopted b , at lea t, pu 
is stabili zed, the later may be able to focus on one of its obje Ii cs, i.c. t 

S68 company's compli ance with the ECGC. 
S69 cbeyaw, Supra n. 523, at 34 
s 0 Asnakech, Supra n. 544, at 16 

ee at Art. 28/ 1 of Banking business proclamation and Arts. 3" f in uf1lf1 c 
15 of Micro-Financi ng Business Proclamation 

un 

un 

mm 

.. f 

ul 

Ih' 

the 

ur' 

. 'nd I Ih' 

im I'm'nl' 



n e regulat ry tool over the corporate governance practice of 

n b nking and insurance business are notable for establishing an 

e t r a \ ell a shareholders through mandatory legal reg ime of 

there are efforts made by financial companies to publicize their 

paper .572 Generally, by enhancing companies ' transparency, a 

v rn n e di 10 ure enables investors to make informed decisions and 

nit r bard ' t v ard hip towards the company and themselves. 

n Ih · th r h. n the lega l frame rk of the disclosure requirements for non-fi nancial 

In) 

clem 'nl 

ni · . 

ient and d fe ti e. The financial disclosure requirements provided under 

f the ommercial Code failed to comply with international 

nd be t practices.
573 

The financial reports required by these 

Ian e heet and profi t and loss accounts. They neglected other 

ial rep rt (companies ' cash flows and income statements, and 

nized all1 Or 10 es tatement).574 Moreover, company law provision 

ph Ie to require auditors to apply established accounting and 

nle the audit i conducted and the report is prepared based on 

lld aUditing rule and standards, it is hardly possible to expect that 

an ai rl repre em a company's financial position and perfo rmance. 

III 11 i I di lure , the Commercial Code provisions missed the basic 

e in lude ompanies ' ownership structure and voting 

mpani bjective and potential risk factors , corporate 

rts . 33/2/ & /3/ of In surance busi ne 

O. I ue no . 15 13, p. 4, Reporter ewspa pcr, 
. h wever, did ha e ann exed th e auditors report 

ned Report. Avai lable at 
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o ernance structures, procedures and policies and how they arc impl mentc 

urrent legal framewo rk of Ethiopia is characterized a inefficient I minimi/c 

'mmetry between investors and non-financial companies. 

Ihu lhe 

oreover, the methods of disclosure prescribed in Art. 392 f the mm r i I . 

inadequate and in terms of cost effectiveness they are burden m 

Correspondingly, the means of accessing company's information pr vided under 

406, 417, 422 and 427 of the Commercial Code are expensive for hareh Ider . 

olve this accessibility problem by requiring companies to publi h full and material in 

on the company' s website, public media and send to each shareholder via e-mail. 

t the current state of corporate disclosure, unveiling the "vast corp rale g m n C 

malpractices" that are assumed to exist in the country is almost impossible.577 Th u 

be minimum disclosure standards and requirements that are not burden ome to mpani 

endanger their competitiveness in markets. 

Generally, in the Ethiopian corporate governance framework context, the mai n regulat r 

neglected. The existing company law provisions of the Commercial Code failed t learl ' 

articulate the minimum standards of companies' disclosure of all relevant and reliable fin n inl 

and non finan cial information timely and regularly. In addition, there are no ther mandat r ' r 

vo luntary disclosure standards, except for financial companies, in the c unt . There r, 

disclosure and transparency, which is a fundamental theme of the corporate regulat 

at its rudimentary stage in Ethiopia.578 

16--------------------
17 Fee GEeD, Supra n. 55, Principle V ((A12-8)) 
1 ekadu, Supra n. 488, at 2 

Asnakech, Supra n. 544, at 16 



Chapter Five 

. 1. h \\ ay forward- Towards an optimal Corporate Governance regulatory framework 
for Ihiopia 

rr 'nll) , n I d ab e Ihe trend is a tendency towards the separation of ownership and 

ntr Ihi pian pu bli I held companies. Given this prevalent situation, there is a need 

Ihat hareholder may not subjected to exploitation in the hands of corporate 

r , m n g r . or blo k holders. There are also some known corporate debacles, like the 

. . Holland Car Pic, Jacaranda Integrated Agro-industry S.C. etc. that have 

rp rate governance regulation in the country. The agency problems that 

n di per ed shareholders and managers and/or block holders of share 

rp rale governance laws and institutions. 
crisis in Ethiopia, therefo re 

In 'r i n imprc i e Ie el f inlere t and commitment to the development of good corporate 

. m n in Ih unt b Ihe Government, by business associations, AACCSA, and by the 

J\ 

m 

m -I, 

rc Ih 
communi ty. This can be inferred from the unfinished effort of the 

mmer ial Code and the establishment of a Corporate Governance 

u p' e fAA CSA. A code of COrporate governance is also introduced by 

rt f per uading companies to adopt it continued.579 The issue is whi ch 

\ uld I e the ex i ting as well as potential problems of corporate 
in Ihi pia? 

rc ul 

tha t n ed t be made to develop an optimal corporate governance 

m ng Ihe a ailable choices, the fo llowing secti ons wi ll discu s 

rnan e approach for Ethiopia is shareholders primacy, 

har hider alue and whether th e appropriate regul ator 
ti n. 
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".2. Itcrnative models of Corporate Governance for Ethiopia : harcholdcr 

takeholders primacy, or Enlightened shareholder value 

f\ di cussed earlier, corporate governance framework integrate int m I 

ompany and external regulations of governance of a com pan . B th 

o ernance frameworks intended to ensure the effective fun ti ning 

reat ions of wealth by minimizing agency costs. To attain the corp r te 

prima , 

ern n t 

ongo ing debates by legal scholars and policy makers in shaping the tru ture 

governance framework and the roles of companies. These debate are hareh Ider rim.) 

the one hand and stakeholders primacy approach on the other hand. 

The proponents of shareholder primacy approach advocates that the board i re p nil 

for maximizing shareholders' profit by disregarding the interest of takeh Ider . 

proponents of stakeholder primacy, on the other hand, contend that the board h uld dir t th . 

company not only for the interests of shareholders but also for the intere t 

takeholders.581 This approach recognizes that the governance of a company hall 

stakeholders that play influeptial role for the success of the company. 

However, through time, these two contending approaches converged int an ther the ry II 

an "enlightened shareholders value" approach. According to thi s latter appr ach ~ r the I n I 

term profit maximization of shareholders and sustainability of the company the de i i n th 

board should align the interest of shareholders profit maximization 

stakeholders.582 The OEeD Principles apparently takes the position f the "enli l ht ~n 

hareholders value" approach.583 

The existing Ethiopian company law provisions of the Commercial Code 0 ten ibl . d pt d th . 

traditional shareholders primacy approach of corporate governance. A a re ult, thc), cntir-l 

disregarded the interests of stakeholders, i.e. employees, suppliers cu t mer the 
nlmun it}. 

o 

S3ll Ad If . 44H L REV 1049( 193 1 . 
II O. A. Berle, Cmporate Powers as Powers In Trust, . ~ . L RE . 11 4 . 114 
12 Merrick E. Dodd, For Whom Are Corporate Managers Trustee. , 45 H. . 
I] Ho, SlIpra n. 524 

OEeD, Supra n. 55 , Principle IV. 



h nvi r nm nt and the regulators.
584 

The only exception in this regard is that there are som 

d· f h 585 gnize the interest of cre ltors 0 t e company. 

bje tiv of Ethiopian corporate governance framework is also clear from the legal 

the financial sector. For instance, bank employees are unequivocally prohibited 

repr ented in boards.
586 

From this, it is reasonable to infer that the country 

man e framework declines to address the interests and roles of stakeholders in the 

ernan e of the company. This is apparently in contradiction with the contemporary 
ppr h whi h i adopted by the OEeD principle N. 

In thi pian mpanies are unsophisticated, labour intensive, and lacks credit acces , 

Ider intere Is and promoting their active cooperation with the company will 

fI r the long term shareholders' profit maximization and companies' financial 

In add ition it is obvious that malpractices by company managers are not only 

takeholder and the company but also have potential risk to an overall financial 
und n nd n mic developments of the country. 

rn rp r te em an e approaches discussed herein above, have been tested around the world 
/lu 

:' thiopia cannot afford the luxury of searching for another . . . system or 

ne' empha i added) .587 At this age of globalization, Ethiopia could not 

r m the \ a e of novel developments around the globe. Hence, as a developing 

Untl). it \\ ul b appr priate for policy makers of Ethiopia to consider the existing 
rate g mance. 

ttr t ne\ In e tment it should adjust its corporate governance framework 

n rmit)' with in tern ti n I be t pra tice . A corporate governance framework is perceived 
Ie firm 

r' m 

minimil 
Id r 

t provide greater confidence in their ability to generate 

rJ ht.
5 

A robust corporate governance framework shall 

guarantee return to the investor by enhancing the 
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i ipation of stakeholders in the wealth creation proce f the m I J'\. P n . IIU , (fl 

thi pia have to consider all these factors and act wi ely in rc rmin th 
m 

r me ork of the country. 

-J. The de.bate ~n the mode of ~orporate Governance regulation: tal c cU-r J:UIIi II n 
Pre iou dIscuSSIons have unveIled the loopholes in the lega l, in tituti nt I, n 

rameworks of the corporate governance regime of Ethiopia. Regard lc 

ome astoni shing corporate crises that took place in Ethiopia due t p 

r gulation have also been mentioned hereinbefore. The natural que ti n that m 

th us is that what model of corporate governance regulation will be appr priate r thi 

o erhaul the current deficiency of the corporate governance reg ime. 

The debate on the appropriate form of regulation in the Ethi opian nte t un fini h'd ' 

Whi le some corporate commentators, like Hussein, advocate for the ad pti n 

tate regulation, others, like Alemayehu, propose a voluntary code f rp rate 

Though the voluntary approach had many advocates and even seemed t be in the d min n . 

Ethiopia should not leap to either of the approaches without evaluating different 

including her individual needs and circumstances,590 

Those who advocate for state or mandatory regulation criticize the voluntar tern 

governance as unreliable system to effectively control corporate fraud in th 

emerging separation of ownership and control in Ethiopian share companie. I Hu 

that Ethiopia lacks markets, like tough stock markets, which can play tr ng di 

for companies unwilling to apply principles of good corporate g ernan c 

Countries with self-regulation of corporate governance are chara terizcd 

1 fb'd 
190 I . . . . , . I d ·lhi pi h ul 

rp I' 

uriti' 

Hussein , Supra n. 575, at 201. In addition to her local realitIes and mdl Iduo nee . 
191 benefits and costs of adopting state regulation or sel f-regulation . . . ... rc UIJII n 

fb'd . S 548 Ace rdmg l I urc In , U le 
I ., p. 204. Also Interview with Ato Nuredtn, upra n. . . 'n . I.c unlr) f\ r In I • 

M' . h b . of hare mp nl I U I 
I Inl stry of Trade remains loosely not to hamper t e oomlng . . . 1. m elv ' \, hldl c 
th I ' I ft t the re peell e mpanl UI e regu allon of corporate governance was, almost, e 0 
haas 19l . 

Ibid. , p. 205 



m r ' di 10 ure tandards, and high market transparency, in which the market for 

n lilute the ultimate disciplinary mechanism on management.593 

mandalory regulation further emphasized that it is difficult to assume voluntary 

wilh prin iple and best practices of corporate governance by companies where th 

mp lili n i week.
594 

This can be illustrated by the existence of malpractices in 

n Ih I i <Ie iden ed b their former top executives being criminally prosecuted, regardles 

Ihe BE .595 Recently, there has also been instability in NIB International 

ha intervened and undertook investigation of the case.596 The Opponent 

\' IUn! ry regulalion infer from this that it is difficult to regulate and control "financial fraud 

in mp nle emplo ing a oft law".597 Accordingly, Hussein advocates that the government 

h uld . d pI prin iples of good corporate governance in a legislation which binds all 

mp ni nd appr priat penalties should be imposed on those companies which fail to 
mpl \\ ilh Ih la\·. 5 

n Ih Ih r hand, Ih re are scholars who argue that: 
kin inl 

n ideralion Ihe present stage of corporate governance in the country, and the 

Ihe d m inant forms of business associations in the country, it is suggested that a 

rc ppr a h \ ould be to introduce corporate governance as a voluntary framework. 599 

ode of corporate governance that introduces "best practices" is the 

r Ihi pia. The road map study for private sector development recommend 

f orp rale Governance be developed to such an extent that it includes 

f the company with stakeholders and the society in general.600 

n f orporate governance is criticized as it operates on a 'one 

hea regulation of companies and does not give companie 

\\nCr hip: The Role of law and late in the Separation of Ownership and 

I 00 . 01.20 n o 01. 20 151 2). 
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mu h pportunity to implement practices that best fit their nle ' t . I In 

110\ firm s' fl ex ibility in choosing governance practi e that a 

tru t u re etc. 

ompanies may choose self-regulation in response to both the ab en e 

rd 

1.1 

nd the threat of excessive government regulation .602 The -thi plan rC 

haracterized by a tight regulation of financial companies and I c r ul 

ompanies. Inefficie nt or over regulation raises production co t fI r bu in 

orre ponding benefits and these costs are ultimately borne b 

In) 

I hu . th' 

introduction of self-regulation in Ethiopia is important to complement the e ' i tin 

regi me by im posing supplemental rules to govern the behavior of firm . 

elf-regulation is mostly undertaken by self-regulatory organization ( R 

merican Electric Reliability Corporation (NERC) in the U.S. There i an m r 

e tablish an SRO in Ethiopia. The establishment of the Ethiopian In titute f 

Governance (EICG hereinafter), as SRO, and the adoption of the code f c rp rat 

th nh 

b AACCSA is a clear indication ofthe business community s intere t in elf-re 'ul t ry )t 'm 

ince SROs use a participatory process to design regulations from the b It m up the ' rc m r' 

ffi . h . I k' 605 e ectlve t an government agencIes at ru ema mg. 

tate regulation also imposes costs on firms, causing them to shift re 

activities to achieve compliance.606 Such impact of state regulation will be e erc fI r 

that are form ed in developing countries, like Ethiopia, where re our e i alread I 

flexibility in self-regulation, however, minimizes the burden of c mpanic \ ith r 

ompliance.607 

601 
602 Johnstone and Chalk, Supra n. 287, at ) 69 

Castro, Supra n. 190, at 3 
603 fb'd / ., p. 5 

Ibid. ,p.3 
60S . d I'k I I \ hen businesses come together to develop rules, those 1I1volve are I e 
606 and industry expertise than an outside law maker and government regula! r. 

60 Castro, Supra n. 190, at 1 . . d 
Flexibility in self-regulation is to mean that they are procedurally lax, 1.:. II d 
same kinds of procedural and due process hurdles that state regulal10n 

characteristics of each company . 

. t t 



h 

In 

I Uu 

who te fI r mandatory regulation in Ethiopia invoke the 

lunlary de of corporate governance is proved to be a fa il in 

. where ibrant markets play crucial disciplinary roles ... and a a 

pI a mandatory code of corporate governance that culmi nated in 

hapler Ihre above the U.S. mandatory regime is clearly not the structure 

unlri h d pled. The ludy conducted by Anand revealed that out of the 28 

min . I unl rie had a ompletely voluntary governance regim e, 14 countrie 

ry reg ime and only two had a mandatory structure (the U.S. and 

c unlries are moving away from the mandatory system of 

fI r ample of reasons.
609 

Thus, the policy makers of Ethiopia 

ntemp ra trend in adopting the optimal regulatory regime. 

plimum corporate governance regime in Ethiopia a distinction 

fin n ial and n n-financial sectors. This is because, as it is noted 

tru lure is appropriate for all industry sectors, and that 

c m del I a particular industry sector should take in to account the 

ifi indu tr . Adams and Mehran also argue for an industry­

rp rI g ernan e because of the systematic di fferences between 

mn . i. '. Ih 

an r ,. nil' 

ri ble f the financial and non-financial firms .6lO 

r gu lalion and sel f-regulation for financi al fi rm In 

b 1\ een Ih tru t in th e capital market ' ability to 

I h nd r Ihe market or a total lack thereof.611 Ethiopi a. 

piu I m rkCI Ih at an pia uch di ciplinary role. Thi ju tifi e a 

1/ ill . il/ search of OptilllUIII , 44 SA K I K YT 
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> 

orp rate governance system which is fully controlled by regulat 

o financial firms in Ethiopia. 

'Ioreover, it has been discussed hereinbefore that corporate governance 

unique based on its special attributes, i.e. greater opacity and su ceptibility t Y I ml n 

Be ause of the greater opacity of financial firms, it is extremely difficult fI r UI id r I 

the assets of such firms and, consequently, market mechanisms cann t adequal Iy ntr I 

insiders; that are managers and shareholders.
612 

According to Marcinkow ka lib th 'mpin 41 1 

tudi es and theoretical analyses agree that the financial sector needs m re effi ienl r 'ul I r) 

upervision to strengthen its corporate govemance".613 The state regulation of the tinan ial 

in Ethiopia will make the threat of systemic crisis less probable. That i tale re ul Ii n 

primarily aimed at reducing systemic risk (i .e. make the system safe and credible and pr IC I 

consumers, particularly depositors. The regulatory intervention of the government t impr \ . 

governance in the financial sector may also minimize opacity; thereby enhance the n \ 
information and protect investors from information asymmetry. 

On the other hand, the writer believes that self-regulation is the optimal corporate g cm n c 

regulatory regime for non-financial companies in Ethiopia. To this end a code f rp rill" 

governance should be introduced for non-financial companies but with generou 

That is, the Code shall permit companies to comply only with principles and standard the d m 

complementary in their contexts. However, the regulatory framework should be de i In d 

cautiously not to encourage deviations from the principles and standards under the gui 

flex ibility. Despite the incentives to comply with the code of corporate g rn n ' 
614 If. I dell cnuro voluntarily ,policy makers have to determine the appropriate se -regu atory m 

either compliance or genuine deviation. 

\ ;1I1~ I 
612 A d t l f the debate 3 MPRA 

n rea Polo Corporate governance of banks: the current s a e 0 

mv:l/mp ra'lIb.ul~i-muench en .de/2325/ Accessed on II-Mar.-2014, 
61 4 ~arcinko,:"ska, Supra n. 611, at 120 , 'th ocial n rm , m rk(;t pre un:. 

~ s noted In Chapter three, incentives like innate desire to conform w~ s te go eman e \' lun I 
ear of reputational damage may force companies to adhere to codes 0 corpora 

n th 



.3.1. The choice among self-regulatory models 

I h n n t that the re om mendation of the road map study for private sector developm nt 

orp rate Governance of Ethiopia should be voluntary. Howe er 

\ ell as the study by Anand evidenced that the contemporar 

rp rat g vernance regulation is in favour of 'enforced sel f-regulati on'. Th is 

m Ilty r ul Ii n i de igned to balance the flexibility in self-regulatory regime. 

th 
I -r gulation i a hybrid ' or ' partially mandatory' type of regulation that consists 

uid lin (often referred to as a code) together with a formal and mandator 

tandardized public reporting of firms as to whether they comply with each of 

t and if 0 why not).615 In other words, an effective self-regulatory regime 

upplemented by a mandatory structure of disclosure operated under the 
r- ex plain prin iple. 

III pi n rp rate governance regime is characterized by an age old 'one size fits all ' 

th ther. 

rampant in fo rmation asymmetry between investors and firms. Thus, an opt imal 

r thi pi \ here the disciplinary role of the market is insignificant616, would be one 

need for protection, on the one hand, and firms' need for flexibili ty, on 

elf-regulation or the partially mandatory regime, thus, meets both of 

the ode of corporate governance, which allows fl exibi lity for 

e nfl r ed b the requirement of mandatory disclosure to minimize the 
pr I'm in rm ti n a ymmetr 

I h 

r in th pr IOU di cu ion that disclosure under a "comply-or-explain" 

In th en e that companies are required to disclose either their 

de r xplai n th ir de iation . A partially mandatory reg ime recognize 

n c i the d termining fa t r in corporate governance regulation, it may n t 

r r ula t e due to different reasons. Such fl exibili ty to de iate. 

th requirement t 'exp lai n if not why not ' which operate und r a 
Ime. 
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ith d pr \ I In . in m 
di u sed earl ier, monitoring and enforcement of complian e 

juri di lions, is left to the capital market. Through the requirement 

put ompani es under constant and vigorous public scrutiny. Ba ed n a mpan}' 

i up to stakeholders, such as investors, to determine whether the ex planati n i 

i , the decision of investors to fund a company is determined by a mpan ' mph n \ ith 

th tandards of 'good corporate behaviour' . No company need t be unde alued y InV 

fa iling to compl y or to provide a robust explanation for its deviation. Regardle th' 

organized capi tal markets in Ethiopia, the existing informal capital market ma 

gauging the explanation tendered by companies. Moreover, it is the bje ti ve 

investigate and publish the state of companies' compliance with the EC 

The position of AACCSA and its members is also in favour of a partiall mandat ry r 'ui t r) 

reg ime. The chamber and its members have identified the followin g, among ther , im rt nt 

haracteristi cs of good corporate governance;617 

• Preference for self-regulatory approaches to corporate governance matter. ah 'ad 

heavy-handed government-mandated intervention; and 

• Transparency in corporate governance arrangements, including ongomg di I ur' 

material information, especially financial information, to markets and t hareh Id r . 

The Ethiopian Code for Corporate Governance, which is adopted by h 

incorporated the principle of "comply or explain" for companies listed r a tin at it I 

markets.618 Hence, this indicates that sooner or later, capital market mu t be put in pi ' in 

Ethiopia. 

5.4. A code of corporate governance as instrument of self-regulation in Ethiopia 

The rationale behind the introduction of instruments of self-regulation u h a d ~ 

orporate governance practices, should be that corporate governance-related de i i noma ' In 

619 . k powers are delegated at the corporate level. Such delegation ma e 

made at the corporate level can more appropriately take into account c 

61 dd' Bu in , E ternal Rdl ti n nd 
Addis Ababa Chamber of Commerce & Sectoral Association, (20 12). A I 

61 ledia Department Monthly News Paper, Vol. // (4), p. 6 . . . 1 I 
619 AACCSA, (20 11 ). The Ethiopian Code for Corporate Governance, Pn.nclple . ' ovemance - \n \ " n 

Ch L U 't d K' gdom In Corporate 
e: . Keong (ed.), Corporate Governance in the me In , 

PaCific Critique 341 , 368, Sweet & Maxwell Asia (2002). 



ppli I la\ 
ma not be able to address.

62o 
Instruments of self-regulation, therefor . 

, i ility \ hen it omes to the installation of corporate governance structures. 

u i n held at different workshops organized by AACCSA and the stud 

y th me revealed that there are concerns that stimulate appetites for a corporate 

In u (r) 
de in Ethiopia.

62J 
In the discussions held by the Chamber with the then Ministry of 

r d , now Ministry of Trade, it has been indicated that the fact that the private 

. ( r pr pc r d nd ndor ed a code of corporate governance to govern itself is something the 

a matter of great importance and would support it. 622 

(e e (or development centre of AACCSA has undertaken the study of the 

rp rate governance in businesses and made it available to local companie 

it r m (he per pective of the real situation on the ground in the country and 

u h effort of the Chamber has culminated in the endorsement of the code b 
mp nie . 

.4.1. n o\'erview of The Ethiopian Corporate Governance Code: challenges and pro pect 

fh· pc far CO'PO,ate governance may take various forms, like multi. 

r hip K ingle- takeholder authorship (France), or public authority 

multi· I 

therland . 24 The adoption of the Eth iopian Corporate Governance 

intera ti e and participatory process by the Stakeholders of the 

- PrJ at c mpanies and corporations, state owned enterprise , 

rganization and the academia625 shows that it belongs to 

uth r hip m del. u h author hip model permits the ECGC to consider 
in! n; nd en 

the participant to provide additional corporate 

rpor Ie Ol"ern lice Rules: Mis 'ion Impossible?, 7 COR. GO , . 19 

. Externa l Relation and Media Department Monthly ew Paper, 

ledia Department Monthly New Paper, 01. 
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ov rnance considerations that would be above and beyond the urrcnt I 

r qui rements, 

A CCSA has opened a new chapter in the Ethiopian corporate goveman 

doption of the ECGc.
626 

The ECGC has introduced standards of go d 
hi t I') Ihr u·h th 

rp ralC \ em n 10 

Ethiopia in a detailed and comprehensive manner. It has adopted be t prin iplc and pr II C 

regarding boards of directors, rights of shareholders and corporate di clo ure and Ir n p r n It 

i also a pioneering document in the field of corporate governance of the c untr in ad pl in' Ih· 

'enlightened shareholders value' approach , It has clearly articulated prin ipl nnd 

regarding corporate social responsibility and the right of stakeholder, 

It has been widely acknowledged that good corporate governance help m t d v I pm 

ountries and emerging markets to attract domestic and foreign direct inve tment , build the ir 

market competitiveness, restore investor confidence, promote economic gr \ th and 

national development. The objectives of the ECGC are compatible with the e generall a epIc 

goals of good corporate governance. As stipulated in the preface, the ECG ha takcn in I 

account the development policy and strategy of the country regarding povert redu ti n nd 

wealth creation, which are the main objectives of the Growth and Transformation Plan TP , 2 

Though it has been over three years since its adoption, the Code has not entered in t 

The writer has identified from his interview with the manager of the EICG certain re n Ihol , 

inhibit the Code's enforcement. According to the manager, the Institute has been upd tin · Ih 

Code and, at the same time, creating awareness among the business community in Ih p I 

years ,628 Moreover, lesser number of member companies (only sevent ) ha c i ned Ih 

declaration to adopt and implement the Code and the Institute 's re-e tabli hment n 

626 Th E ' ACCSA nd mai nly appli a Ie n 
e ,CGC is adopted by a non-governmental organ, I.e, A • a ardl e the 

endorse It and are members to the Ethiopian Institute of Corporate Governance, Reg • h ' 
"E h' , th F d al go ernmenl "In 

I loplan Corporate Governance Code" which seems as adopted by e e er .h 
P I' , ' II ff< rlS to a ure 1 C n 

J 
, P Icatlon, Thus, notwithstanding the importance of makmg a e 0 b d' fi d 
Imple ' h clature need I em 1 1C , 

mentation of the Code by all companies in the country" t e nomen wtb and Trarurormalion Plan 
ee at The FDRE Ministry of Finance and Economic Development Gro 

2010/11-2014/15, Vol. J(Main text) (2010), 
Intervi ' h ' ' ew WIt Wlro TSlOn, Supra n. 566 
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nt r n i n t determined yet.
629 

The forthcoming sections will further address som 

and pr pe t in the enforcement of the ECGC. 

.4.1.1. Prospects 

rot ernan e ode are best enforced by professional bodies in co llaborati on 

\\ Hh v mmCnt in titution and the stock market regulators.63o The existence of stock market 

di ipli ning in trument not only through its regulatory role but also indirectly b 

exi t r min ri ty hareholders from underperforming or oppressing compani es. The 

organizers (companies share liquidity), information distributor 

nd i uer ) landard setters (setting the listing standards for companies), and 

ting thei r members based on stated standards).631 

In untr \ her publi Iy held companies are booming, the government cannot remain 

r 'Iu pre ure for the introduction of stock markets . It is clear that the 

Ih 

m 

th g ernment encourages the transaction of shares informally. This shows that 

r head fr m the government. Thus, the need for the development of stock 
. thi pi 

ml nd th 

ai ning momentum . Many researches are conducted and recommend the 

t k market in the country. It is also an issue that attracts the attention of 
ernment too. 

al indicates the role of stock markets in the self-regulatory 

r ' '1m '. fllu , lh to k markets in Ethiopia will be a good opportunity for an 

tock markets in the world make compliance with 

a Ii ting requirement. Since such listing requirement is aimed at 

nt r ' lhi pi 
tabli hing a stock market that adopt this standard will be 

in lh Cp rdi n 
r wner hip and control in publicly held companl In 

r lh t be adopted and enforced widely. A not d 

lUI th I Ii hed the In titute sti pu lates that the later should be 
n .\\ it~in Ihree year. ear ha alread g ne and h 0 year are left to 
",alII n r the In titute t be I ga ll regi teredo 
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rl ier a di spersed ownership structure possibly causes agency co t d d an en n I r th· 101 

inve tor. A company which strives to attract investors and to build a 

nefi ts spareholders in the long term, undoubtedly, will adopt the 

orporate governance and minimizes agency cost. 

Though the ECGC was endorsed by over 200 companies, only 70 companie ha 

eclaration and effected payment of membership.632 Regardless of the Ie 

xi ting signatories, Wlro Tsion confirms that they are receiving many reque t t 

declaration and adopt the code. Accordingly, she is confident enough that the 

adopted and enforced by, almost, all publicly held companies in the country. 

The discussions hereinbefore reveals that Ethiopia has encountered variou 

II 

th 

th 

aused by major failures in corporate governance practices, lack of inve tor and n urn r 

protection, inadequate disclosure and transparency legal frameworks critical gap in the 

regulatory fram ework, and uneven supervision and enforcement. As a re ult the Mini Ir f 

Trade engaged in a hectic activity of dealing with the cases of those companie 

ituation wi ll alarm both the government and publicly held companies to look for a me hani m 

which provides the tools that would ensure good corporate governance and avoid p t ri i 

trauma. The ECGC is the available self-regulatory framework to which the g emmcnt nd 

companies already extend their interest.633 

Therefore, there is an impressive motivation among the government, the leading a t r 

business community, business associations, and AACCSA to reform the exi ting 

governance regulatory regime. All these are keen on the development of and dh r ~n 

th' 

corporate governance principles. They are interested to participate and ntri ut t th' 

development and application of good corporate governance in the country. Hen 

wonderful prospect which the ECGC would avail. 

th i I 

The other opportunity for the adoption and enforcement of the ECGC i that Ihi pi . n 

to the WIO. It has been said that the Ethiopian government shall lay the gr und\ r\.. . 
m rt ' 

;----------------
Interview . h WI . 

6JJ A . Wit ro TSlOn, Supra n.566 C d an)' ther re r u un I 
s discussed earlier two hundred companies have endorsed the ECG an m ed the c rt r th 

the declaration to adopt and implement the Code. The government has .al 
0 en urag 

sector to prepare and endorse a code of corporate governance to govern Itself. 
o 



(h r nh n ing ompetitiveness, for the WTO accession. The adoption and enforcement of 

rp r (e governance principles provides an incentive for the Ethiopian private sector to 

m m r ompetiti e. Ethiopia's accession to the WTO, thus, will be a catalyst for change, 
n ur In 

ompanies to adopt the ECGC and strengthen their role in the economy. 

5.4.1.2. Challenges 

\ Ir T ion the EICG is working towards the creation of awareness on the aims 

n p of orporate governance and stimulating companies to adopt the ECGc. However, 

(h wide- pread ad ption of the ECGC may not necessarily guarantee that the companies are 

mmi tt ing them el es to the principles of the Code. For one reason, there is no mechanism 

( Ii hed t 0 er ee whether the companies conform to the principles of the Code. For the 

(hr re n. (here i no organ like stock markets, mandated to supervise the observance of the 

e. 10u . unle the EICG is independently established with the power of supervising the 

impl ment ti n f the Code its etfon towards stimulating companies to adopt the Code will be u(il . 

orth American Electric Reliability Corporation (NERC) and the 
. I I d R 634 

on n, n u " , egulatory Authority (FlNRA), operate with endorsement by government. 

10 ' R. hi hire pon ible for establishing and enforcing standards for the electric power 

en i oed b th e Federal nergy Regulatory Commission and the FlNRA, which regulates 

"it i, indu " in the nited tates operates with oversight from the Securities and 

lh 

nlike the EICG have no kind of endorsement by government 

fTrade and e en it is not yet a legally registered independent SRO. 

In t iIi!)' \ i!hin lhe 

al 0 another challenge for the prompt adoption and 1m leme", !i n 

. The \ riter ha visited the tnstitute, almost six months afte r hi 

(h will find Ul an impressive progress in the implementation of th e 

lhe In tiMe. However the staff of the Institute, including, the 

nd (he ex i ting taff claim that many tasks with regard to the 

t fi nalized a the In titute is a newly established one.636 It i 

1m -L • <:.Ir incc th 
e lablished. 

103 



i u th at it takes time for new staff to familiari ze them I e with th 'Ir n \ 

omp li h tasks that were on th e table, 

The other challenge for the wide-ranged adoption and implemen tati n th L I Ihe 

pr alent weak cu lture of competition among companie . In ther w rd , mp ni' In I Ihl I 

ha e I itt le interest fo r the attributes of a corporate g vernan ed, I. , n 'nh In c 

a countab ility and transparency which excel competiti vene . Thu the pr v. I nt 

competition may be a disincentive for companies to adopt and implement the . 

regardl ess of an ongoing effort of the EICG to create awarene the Ie el h' 

concept of corporate governance among companies is still low. Thi 

adoption and implementation of the ECGC. 

thr ten the \\ i c 



Chapter Six 

6. nclusion and Recommendations 

6.1. Conclusion 

I Ih age f globalization, where competition is fierce, developing and transition economies 

n cd a heallh and competitive corporate sector that is fundamental for sustained and shared 

r WIll-- u lained in that it withstands economic shocks, shared in that it delivers benefits to all 

iel . In order to overcome the fierce competition and capital fluctuation, firms need 

apilal Ihat exceed traditional funding sources. That is, companies need to attract 
In nd in rea e their capital bases. 

In uld feel afe and encouraged to spend their capital in a business whose corporate 

i relatively effective. This means, the effectiveness of corporate governance 

iIi cl .frc t the performance of a company. A firm with a well-established and developed 

o ernance ystem is able to attract investors and enhance the trust and confidence of Ih lakeh Ider. 

rp r Ie g rnance i also conventionally considered as a solution to the issues that arise 

n,· Cn Wner and managers of corporations as a result of separation of ownership and control. 

A·n pr I m i ine itable among different interest grOUps in the contemporary public 

wherc eparalion of ownership and control is prevalent. Directors and managers of 

h Id mpanie are given overwhelming power with little accountability to the 

nlr lIin 

n, 

harehold r . Thu \ ell-regulated corporate governance can reduce sllch 

rand hareholders, limiting private benefits and expropriation 

lem u ed in improving governance practices and preventing 

f firm . Regulatory preSSure may encourage firms to use 

nng, imilar I 'be t practices approach. The overriding objective 

I) rp r Ie v rnan e regu lation is a desire to restore confidence on the 

nd Ih ir parti ipam adhere to good governance practices. 

en urin Ih I Irm 
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Th th iopian regulatory landscape is characterized by a tight re 'ulati n 

e regu lation of non-financial companies. lnadequate regul t' • 
I n r v r rt: 'ul tl n ( I 

pr duction costs fo r businesses without any corresponding benefit and th e 

borne by consumers. The emerging separation of owner hip and ntr I in thl I n h r 

ompan ies necessitates a robust and effective regulatory framew rk. 

The corporate governance regulatory regime in Ethiopia can be di u cd fr m t\ 

fr m the fi nancial and non-financial sector perspectives. The c rp rate g crn n 

the fi nancial sector in Ethiopia has its own unique feature . It i 

framework as it encompasses a wide range of stakeholders including n t nl y har h I ut 

also depositors, creditors, suppliers, employees, and regulatory bodi e . The 

takeholders, whose economic well-being depends on the health of the fin an ia l in u try d n 

on appropriate regulatory practices and supervision. 

The unique features of the financial sector necessitate strict government regulati n thr u h nl­

supervisors and a range of banking laws and regulations. Some commentat r 

criticized the existing legal framework as inadequate to regulate the corp rate g 

fi nancial sector in Ethiopia. They argued that the Banking Busine Pr lamati n n 

fi nancial regulation, which is just one aspect of governance and doe 

to the problems that minority investors face in these companie . The legal fr m \V rk 

financial sector, instead, pays attention to the protection of depositor 

sound monetary system. 

The corporate governance framework of the financial sector dec lines t addre thc int rC I n 

ro les of stakeholders in the corporate governance of the com pan . In 

principles, the Ethiopian National Bank Directive unequivoca lly pr hi bi ted 

from being represented in the board. The OEeD principles fo r in tan e, pa rt i ularl . ~m h, 

the advantage of employees' participation in company's c rporate g ern n 

h 
. . l'k .' dicti n -th i pioll III II I 

en ance the latter's performances. In addItIOn, un I e many J Uri • 

companies ' corporate governance is characterized by the ab ence 

exchange. Stock exchange plays an important role in the protecti n f in 

agency costs of companies with dispersed ownership structure. 

)' miti lin th' 

o 



The r bu tne of the corporate governance of financial companies may have an impact on non­

m n ia l ompanies in particular and on the macro economy in general. Due to this reason, thi 

I r i n rmally very heavily regulated in Ethiopia. Even countries that intervene little in other 

I r lend 10 impose extensive regulations on the financial industry, particularly on banking. 

u h a dra onian regulation is justified by the difficulty for shareholders and depositors to exert 

n ugh ontrol over management, due to the complex and opaque environment in which 
man ial ompani es operate. 

1\ ilh landing the specific corporate governance framework of the financial sector, the 1960 

mmer ial Code of Ethiopia has relevant provisions (Arts. 325, 333, 347-428) that are 

imp nant I address the agency problem in publicly held companies (both financial and non­

man ial . However, many commentators argue that these provisions of the 1960 Commercial 

de a" inadequate to address complex governance issues and they are contrary to current 

in[ mati nal be t practices too. The study conducted by BoozjAllenlHamiiton Inc., under the 

f A 10 has identified Arts. 325, 333, and 408 of the Commercial Code as defective 
ntrar 10 Ihe international best practices. 

rp rale go ernance provisions of the Ethiopian Commercial Code meet only two of the 

i, ril"ia rr m La Pona el al. 's sharehOlder rights index -called "anti-director rights index". 

iven Ih I, Ihe harcholders protections lacking under the Ethiopian Commercial Code are the 

m I imp n nl ne that can minimize minority shareholders exploitation by managers and/or 

, \' mm TIl 

in 

il an be aid that the law is inadequate in shareholders protection. The 

Ihiopia ha already recogn ized the inadequacy of the entire Commercial Code 

I draft a nc\ one. However, the draft revised Commercial Code did not 

e pr visions of the 1960 Commercial Code that are considered as 
I al. ' har hider right index. 

mpan la\ be to\! regulatory and Supervisory powers, with regard to 

n th Mini tr of Trade. However the law has failed to confer , 

fI r regulating non-financial companies from their 

UI th Ir perati n. a re Ull, the Ministry is busy in dealing with 

pre cn ling th potential risk of failures by taking corrective measure 
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o r fraudulent practices . Moreover, though the Mini try i emp \ r d t 

om pan ie ' scandals (Arts. 381-387), there is no prov i ion th t pr 

I ken by the Ministry, on failed companies. Accordingly the in titul i n 

r gulat ion of corporate governance of non-financial companie in th i pit 

inadequate and inefficient to protect investors and to avoid market ineffi i n 

ontemporary perspectives on corporate governance have been pr minentl Ie ' ril' Int t\\ 

onlrastin g approaches: the traditional approach (shareholder) and the m d rn pr h 

( takeholders) . In the shareholders approach, a basic issue in corp rate g 

not shareholders' interest can be effectively protected under th e e i tin in titlill n I 

arrangements. The stakeholders approach of corporate governan e n the til r h n , 

underscores that there are other groups to whom a company is re p n ible in a iIi n I 

hareholders: those groups who have a stake in the company. 

The existing Ethiopian company law provisions of the Commercial C de 0 ten ibl , d pt th' 

traditional shareholders primacy approach of corporate governance. A a re ult they 'ntid 

disregarded the interests of stakeholders, i.e. employees, suppliers cu t mer , the mm unity. 

the environment and the regulators. The only exception in thi regard i that then: or' 

provisions that recognize the interest of creditors of the company. It i b i u that m Ip 

by company managers are not only detrimental to shareholders and the c mpan 

be potential risks to stakeholders and the overall financial undne and c n mi 

developments of the country. 

As noted above, the existing corporate governance regulation in Ethi pta I man at ry, i. '. 

regulatory approach which is backed by a legislative action . The tate inter n 

mandatory laws and takes pro-active or corrective measures on corp rate g ern n ' r 

firms. However, the OEeD Business Sector Advisory Group on rp rate g ern n . 

th t ffi cient t rai e tand r at mandatory regulatory measures, though necessary, are no SUI 

The debate on the appropriate form of corporate governance regulati n in th th i 

ti . tator ad at ~ r th un Inlshed yet. While some corporate governance commen 

mandatory or state regulation, others propose a voluntary code f 

nt I 



I Ie r mandalor regulation of corporate governance is criticized as it operates on a 'one siz 

II' a i \ h ich involves heavy regulation of companies and does not give companies 

rtUniti 10 implement practices that best fit their respective specific contexts. 

Th n!emp rary trend around the globe is also movmg away from mandatory corporate 

man e r gu lation. The study conducted by Anand revealed that out of the 28 countrie 

, min d 12 ountries had a completely voluntary governance regime, 14 countries had a 

p ni II mandatory regime and only two had a mandatory structure (the U.S. and Pakistan). 

II n c. international expedences as well as tbe study by Anand evidenced that the contemporary 

r ' umen! On corporate governance regulation is in favour of 'enforced self-regulation ' or 

'h f rid regulation. Such regulatory model recognizes investors' need for protection, on the one 
h nd and firm need for flexibility, on the other. 

rp rale governance are instruments of self-regulation which consist of a collection of 

n n- inding uidelines together with a formal and mandatory requirement for standardized 

pu Ii r p n i ng f form about whether they comply whh each of the guide!;nes (or not, and if 

n I, .vh n I . In ontra t to S!aMory law whkh imposes minimum standards, codes aim al 

Impr rp rate behaviour by introduc;ng heightened standards through best practkes. In 

;1 ma erve to eHher supplement or go beyond any minimum governance 

nil 

in 

r h 

\ hi h Ihe company may already be subjected. Moreover, codes of good 

In rca e Iran parenc and as a consequence put managers under external pressure to 

that allow them to comply with the code. 

idenli" d that Ihiopia has encoUntered vor;ous corporate crises caused by major In rp 

rnan e practices, lack of investors and consumers' protection 

nd Iran parenc lega l frameworks, critical gaps in the regulator 

enforcement. As a result, the Ministry of Trade i 

r deali ng \: ith the cases of those companies post crisis. Thi 

I rm ing t Ih the go ernment and publicly held companies to look for a id 

I Ihal wou ld ensure good corporate governance and avo id 

109 



In ddition the Ethiopian corporate governance reg ime i hara tcri7 d )' n ul I 

I all approach and the rampant information a ymmetry bel\ Ccn in c I r n 'irm 

pti mal regime for Ethiopia, where the di sciplinary ro le f the markCI i in i Inlfi 

on that recognizes investors' need fo r protection, on Ihe 

n ' ibility, on the other. 

CC A has issued "The Ethiopian Corporate Governance de and 

\ ith a responsibi lity to facilitate the adoption and implementation f Ihe 

ommuni ty. The discussions held by the Chamber with the then Mini Ir 

now Mi nistry of Trade, revealed that the fact that the private sector prepared and 'nd 

of corporate governance to govern itself is something the governmenl n idcr 

great importance and would support it. Recently also, Pres ident Dr. Mulalu T · h m', Irl hi 

peech at the inaugural ceremony of the ECGC, has confirmed that the g 

in such self-regulatory regime and committed to work for it rea lizati n. 

are indications that tempt the writer to believe that the governm ent i ptimi I r th' 

introducti on and im plementation of self-regulation of corporate govern an 

ector. 

Though it has been over three years since ECGC is adopted it ha n t enlered in I 

Moreover, the EICG is still at its infant stage and aims basica ll y at limulalin ' Ih u tn · 

ommuni ty to endorse the ECGC by creating awareness on good corporate g 

investigating and publ ishing the state of companies' compliance v ith the 

objectives of the EICG, it is not clearly empowered with a self-regulat ry ric. I 

of corporate governance needs to be effective, there has to be an organ \ hi h i cnlru I' \\ Ilh 

upervisory powers and that can keep the government away from regular inler 

RO, is the respons ible organ for the introduction as we ll a en ~ r emenl f 

Ethiopia. 

~1 --------------------
Reporter Newspaper, (15-feb.-20I5), Vol. 20, Issue no. 1544 p. 12. 

If-r' ul II n tn 
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6.2. Recommendations 

n th re arch findings, the following points are recommended to be considered by th 
n rn d rg n 

I . Th legal framework of the financial sector needs to be revised to provide sufficient 

pr te ti n of hareholders in general and that of minority shareholders in particular. As 

the orp rate governance framework gives attention to depositors and the maintenance of 

und monetary system in the country, an equivalent concern for the protection of 
min rit hareholders should be put in place. 

Th di re ti e t.hat prohibits bank employees from being represented in the board needs to 

m nded in line with international principles. Employees' participation in company's 

rp rate governance process plays significant role to enhance the company's 

p r ~ rman e . Prohibition of such participation will bave disincentive for employees to 

ppl their unre erved human capitals in the banking companies. 

n rgan ized tock market backed by a robust legislative framework needs to be 

tabli hed . The ex istence of an organized stock market could strengthen the institutional 

r me\ rk f the Ethiopian corporate governance regulation. It plays an important role in 

th pr te ti n f in vestors by mitigating the agency costs of companies with dispersed 

\\ ner hip tru ture. It also enhances investors ' confidence and makes the business of 

U ' in and ell ing hare easier, profitable, and predictable. 
Thu hlh 

go ernm nt i committed to revise the defective provisions of the 

the ex i ting draft revised code has failed to introduce any change 0 11 

f the 1960 Commercial Code that are considered as contrary to 

Ih 

Inl 

Ii e and La Porta el al.'s shareholder rights index.638 Hence, the 

re n ider th o e provisions which are relevant to the protection of 

In line \ ith international best practices and La Porta eL aI' 
ht inde . 

' I 402. and 408 f The revised Commercial Code of The Federal 
Vcr i n . ept n . 402 the oth er provisions are th e verbatim cop of 
. The mendment under n . 402, even does not enti tle shareholder to 

u e . u an. ~ \ hich sti pulates the poss ibility fo r th e authority of 
rdlnary meeting lO have effect also with regard to an extraordinary 
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Mini try of Trade, the corporate governance regulat r f n n-fin n iul 

to be endowed with sufficient powers of ong ing upe 
I I n. nli 

Ministry has no an on-site or off-site supervi ory p wer r the 

governance practices of non-financial companie \ hi h re ult d 

debacles in the country. Moreover, the establishment f the regulat r 

the auspices of the Ministry should be realized promptly. The rc 'ul I r 

enable the Ministry to closely oversee the corporate g ernan e 

finan cial companies and to take pro-active measures on any p 

6. The draft rev ised Commercial Code needs to include pr 

measures to be taken, by the Ministry, on failed companie ba ed 

companies' scandals and the findings of such investigation . 

Ministry to order investigation of companies ' scandal with ut the 

measures would be futile. 

7. The legal frameworks of corporate governance of the c untr 

contemporary ' enlightened shareholder value' approach. ince thi pian 

unsophisticated, labour intensive, and lack credit acce addre ing 

interests and promoting their active cooperation with the com pan \ ill e 

the long term shareholders' profit maximization and companie 

It has been discussed in this paper that an 'enlightened hareh 

recommends corporate governance frameworks to focus on area f 

Ih· 

rc.: 

h 

and shareholder concerns recognizing that shareholders could n t a hi c W ol th Ihr u ·h 

disregard. 

8. The appropriate corporate governance regulatory model for Ethi 

for the financial and non-financial sectors. This paper rec mmend 

corporate governance regulatory model for the non-financial t r i 

regulation or a hybrid regulatory regime which recognize in e t r nc d 

on the one hand and firms' need for flexibility on the other. , 

The writer strongly believes that the existing mandatory c rp rate 
I"tl n 

!II 
of the financial sector should be maintained in Ethiopia. tate regulati n i th 

. . that the fin n ial in tilUli n 
regime for the financial sector in EthIopIa to ensure 

d h b create a health finan i I 
based on strong governance structures, an t ere y 



[h untry. Of course, in order to overhaul the existing legal and regulatory loopholes 
au[ious reforms need to be undertaken. 

[irele s effort shall be made by EICG to stimulate the endorsement and implementation 

f [he ECGC by all non-financial companies in Ethiopia. As an instrument of enforced 

elf-regulation or hybrid regulation, the Code should be enforced by the requirement of 

mandatory disclosure to minimize the problem of information asymmetry. However, 

principle 1.3 of the Code, which adopted the principle of "comply or explain", needs to 

be amended as to prescribe the application of the principle to all companies. That is, it 

h uld not be limited to companies acting at capital markets or listed for public trade of 
[heir hares . 

. The EICG needs to be empowered with self-regulatory powers for the development of 

g d orporate governance among non-financial companies. It has been said that 

Ihiopia lacks an organized stock market, which can play strong disciplinary roles for 

ompanie unWilling to apply principles of good corporate governance voluntarily. The 

a ai lable institutional framework is the EICG that is established with an objective, inter 

Ilia [ 0 investigate and publish the state of companies' compliance with the Ethiopian 

rp rate Governance Code. Thus, what the Institute needs to effectively supervise 

mpanie ' compliance with the Code is that endorsement by the government. Moreover, 

I G need to determine its independent establishment promptly and organize itself with 

fun t;onal. robust and accountable strUCture that can keep the state away from regular 
int ention in [he elf-regulatory regime. 
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