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Abstract 

It has been all eged that judicial foreclosure, owing to its lengthy process has 

resulted in bad business culture, which in tum, has adversely affected the income of 

banks and the banking business in particular and the interest of the segment of the public 

who deposit money with banks in general. And the recent laws of power of sale 

foreclosure (proclamation No 97/1998 and 98/1998) have been issued believing that the 

issuance of these laws would redress the said problems. 

The study analyzes and identifies the problems surrounding the laws and practice 

of power of sale fo reclosure in Ethiopia. 

The study concludes by recommending alternative solutions which would help not 

only collection of bank loans but that fairly serves all classes of creditors and debtors and 

enable investment and business to flourish. 
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INTRODUCTION 
Power of sa le foreclosure is one amongst several methods of security enforcement such as 

judicial sale foreclosure, strict foreclosure, ete.1Ilthough power of sale foreclosure could also be 

exercised under supervis ion of a court, under Ethiopian law, it is carried out without the 

intervention of a court. 

This thesis has four chapters and thoroughly discusses the law and practice of power of 

sale foreclosure in Ethiopia. 

Chapter one of this thesis entitled "Laws of power of sale foreclosure in general" 

considers, under its various sections, the general background of the said laws, the purpose of the 

laws and causes of default, scope and nature of the laws, creation, duration and suspension of 

power of sale foreclosure. 

Chapter two analyses prerequisites to determining power of sale as mode of security 

enforcement and conditions for the exercise of power of sale under the Ethiopian legal system. 

Chapter three is devoted to considering sale of mortgage or pledge, application of the 

proceeds and disposition of surplus, resorting to the judiciary and delivery of the property sold to 

the purchaser and where the property is not so ld, transferring of ownership of the property to the 

foreclosing bank. 

Chapter four provides for conclusions and reconmlendations. 

The thesis, whenever possible, attempts to consider how the lending banks, the judiciary 

and other concerned bodies practice the laws of power of sale in this country. Accordingly, some 

court cases have been used to support our endeavor of analyzing the said practice. So also, 

interviews of professionals drawn from various disciplines and who have wide range of 

experience m the banking industry have been obt~in<'d so as to make the exploration of the 

prneti ce some what complete. 



CHAPTER ONE 

Laws of Power of Sale Foreclosu re in General 

1.1. General Background 

As is in many countries, litigation between creditors and debtors has always been a 

prominent feature of the Ethiopian scene. It is believed that the sa id liti gation is as old as the 

practice of transactions undertaken between creditors and debtors itself. Though, what Ethiopia 

developed was an informal hierarchy of administrati ve and judicial arbiters, beginning with 

village elders, passing through various officials to the "chi lot" of the emperor, even this legal 

system which did not have a developed regular and institutionalized class of judges and lawyers 

and the relatively underdeveloped state of laws have not permitted creditors foreclose properties 

mortgaged or pledged, where debtors fail to service their debt in due time, without the 

involvement of a court. 

The transformation that Ethiopia has W1dergone from being an isolated and what was 

thought to be inaccessible country into a state striving in everything to be modeled after a modern 

state, has not also introduced sale of mortgaged or pledged properties by creditors without the 

intervention of a court. 

"The law of loans", which was published in 1924/25, under its article, "a pledge", among 

other things, stipulates that it is only after the date of maturity of the loan that the borrower can 

give to the lender permission to take the property pledged to cover the loan or to se ll the s~ id 

propaty for non-payment of the debt. In the absence of such authorization hom the borrower, it 

is only the court which may order the sale of the pledged property for the settlement or the dc'bt. 

I 



According to thi s law of loans, any provision in the agreement of pledge purporting to give such 

permission in advance, that is to say, at the time of the loan or pledge agreement or after the loan 

or pledge agreement but before the loan matures, is invalid and of no effect. J This same law also 

provides that, should the mortgaged debt not be paid on the date of maturity, the mortgaged 

property may on ly be sold by the order of a court and the proceeds of the sale will go first and 

foremost towards satisfying the mortgaged debt.2 

With regard to properties pledged to secure a debt, the civil code of Ethiopia, under its 

article 2851 (I) stipulates that: "any agreement, even subsequent to the furnishing of the pledge, 

authorizing the creditor, in the event of non-payment on the due date, to take possession of the 

pledge or to sell it without complying with the formalities required by law shall be of no effect". 

The formalities, which the pledgee should comply with, seem those stated under article 2853, 

2854,2873, 281 1 (3), etc of the civil code. Before causing the pledge to be so ld, the pledgee may 

give notice to the pledger that, upon default, he will cause the pledge to be sold J Where, within 

eight days from the said notice, no objection has been raised or the objection is dismissed, the 

pledgee may cause the pledge to be sold by public auction. 

The legal phrases "before causing the pledge to be sold" stated under article 2853, and 

"the objection is dismissed" inserted under art. 2854 should not at all be taken to mean that it is 

not the pledgee himself or a person authorized by the pledgee that undertakes the sale of the 

",.-

pledgeUhe pledgee should not be expected to move the court so as the court order the sale of the 

pledge. 

After the debt has become due, unless the pledga and the pledgee agree that the pledger 

(the debtor) shall make over the pledge to the creditor (pkdgee) in settlement of the dcbt .. J it is 

not nccessmily the court that orders the sa le of the pledge. It is· mther, according to the 

circulllstances of the case, the plcdgce himself, or the warehouseman, or any other person 

3 
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li censed by competent government organ to undertake public sn le and authori zed by the pledgee. 

who may se ll the pledge as envisaged under articles 2853, 2854, 282 1, 2873 , cte of the civi l code 

cum articles 78 1(4) and 825( 1)(d), etc of the commercial code. 

What is, therefore, prohibited by article 285 1 ( I) of the civil code with respect to the sa le 

of pledge is making an agreement between the pledgee and the pledger in advance, at the time of 

the pledge agrecmen t or even subsequcnt to the furni shing of the pledge in order the pledgee take 

possess ion of the pledge or to sell it without complying with the above mentioned forma li ties 

required by law where the pledger defaults. It should, however, be noted that the pledgee and the 

pledger, after the loan becomes due, can agree that the pledger shall make over the pledge to the 
/' 

creditor in settlement of the debt in the wordings of article 285 1 (2) of the civi l code. Failing such 

agreement after the pledger has defaulted, the creditor may itself sell the pledge or cause it to be 

sold by a trustee as would thoroughly be discussed under the next chapter. One can, therefore, 
I 

conclude that power of sale foreclosure was recognized by the laws of pledge contained in the 

civil code albeit the fact that the said power of sale is confined to pledge and does not emanate 

from a contract but due to the operation of the law. 

With respect to properties mortgaged, the civil code, under art. 3060 (1), stipulates that 

any provision where by the creditor may, after the debt has become due, appropri ate or sell the 

immovable \\'ithout due regard for the conditions prescribed by law shall be of no elTee t, 

notwi thstanding that such proyision was made after the creation of the mortgage. Unless the 

mortgagor, after the debt has become due, agrees to transfer the ownership of the immovable (th.: 

mortgage) to the mortgagee, it is only the coun that does have jurisdiction that may order the sale 

of the mortgagc5 .----. 
/ 

Article 189(2) of the commercial code, like that of the civil code proyisions onmort g~l gc, 

prohibits the ~ale of n business mortgaged without romplying with the r~quircll1cnts or the law. 

4 
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The said rcquircmcnts arc provided under sub article I of the same article (189) which stipulates 

that a secured c reditor, whose claim is not paid on becoming due, has a right to move the court to 

order attachment of the business with a view to causing it to be so ld by auction, provided that the 

debtor has failed to pay the debt after a month of notice of demand of payment. 

It would not, therefore, be difficult to . sa fely conclude that the civil and commercial codes 

of Ethiopia, w ith regard to properties mortgaged to secure a dcbt, more or less, follow sim ilar 

provisions of the before-mentioned law of loans. 

The relevant provisions of the civil code and commercial code, cited in the above 

discussion, evidence the fact that Ethiopia was one of the judicial sale countries of continental 

legal system with regard to sale of mortgage. That Ethiopia belongs to the category of the 

judicial sale countries with regard to sale of mortgage has also been confirmed by writers who 

'\ 
undertook a comparative research on the mode of enforcement of securit~ 6 

r ' ( 

In 1997, A Proclamation To Amend The Civil Code, Proclamation No 65/1997 , was 

issued with a view to enhancing collection of bank loans which could not be collected because of 

lengthy judicial foreclosure . The said proclamation, in order to empower banks to foreclose 

property mortgaged or pledged by themselves, made articles 2851(1) and 3060(1) of the civil 

code inapplicable for property mortgaged or pledged with banks. Even though, the said 

proclamation is entitled as "A Proclamation To Amend The Civil Code", it goes beyond 

amending the before-mentioned articles of pledge and mortgage and it provides that an agreement 

autho rizing a lending bank to sell, by public action, a pledge or mortgage given to secure its loan. 

upon giving a prior notice of at least 30 days to the pledger or mortgagor and to transfe r 

O\\11ership of the pledge or mortgage to the buyer shall be valid. It also stipu lalt's that the sale of 

the security by thc lending bank shall bc decmed cAccutc'l.i by an authorized agellt of the pledger 

or mortgagor. Morcowr, it enshrilles that the provisions (lfnrticles 394-449 orthe civil procedure 

\ 

... :t.\bt&n -, 

b... ;,.. n~"r""" \ 
iJl'\(\ '~ ,..'ea-

..... 801.' ' 
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eode sha ll , muta ti s mutand is, be appli cable while the lending bunk exercises its power to sci I the 

pledge or the mort gage, and failing to observe the relevant provisions of the civi l procedure code, 

shall make the se lling bank li ab le for any damage sustained by the mortgagor or pledger. 

The above-mentioned proclamation was found to be difficult to be implemented by the 

lend ing banks owi ng to the fac t that, except some agreements of CDE, no mortgage or pledge 

agreements of banks to the date of this proclamation authori ze banks to sell a pledge or mortgage 

and transfer the ownership of same to a buyer. On top of thi s, banks had no enforcement 

mechanisms to seize and 1 or di spossess the mortgage or pledge prior to or after the sale. Thus, 

proclamation No 65/1997, though, was in force for almost a year, without being used to sell a 

single mortgage or pledge,7 was replaced by proclamation No 97/98, entitled "A proclamation To 

Provide For Property Mortgaged Or Pledged With Banks" with a view to overcoming the 

shortcomings of the replaced proclamation. Proclamation No 97/1998, which included almost all 

the provisions of the repealed Proclamation No 65/1997, brought into being the government 

organ nanle1y "the registrar" which is said to be responsible for regi stering an immovable 

property or witnessing the signing of a contract of pledge and deposit same. The proclamation 

empowered the said registrar to take the necessary measure including to order police force for 

carrying out the sale of the pledge or mortgage. 

Proclamation No 97/1998 has not only permit1ed banks to enter into a mortgage or pledge 

agreement that enables them to sell the mortgage or pledge when debtors default but al so allows 

them to obtain and include the consent of the mortgagor or pledger in the mortgage or pledge 

agreement in order to have the ownership of the mortgage or pledge transferred to themst:ives for 

the va lue of the mortgage or pledge stated in the mortgage or pledge agreement. if the sa icl 

mortgage or pledge emmot be sold at an auction for the second sa le . Moreover, thi s same 

proclamation, surpri singly, nllo\\'ed banks to sell propnty mortgaged or pledged with them by 

6 



public auction and to transfcr the ownersh ip to the buyer and where it cannot be so ld aftcr two 

auctions, to themselves, even in the abscnce of a mortgage or pledge agreement that cmpowers 

thcm to do so. This is a power of sa le that obtains its validity duc to the operation of the law and 

it is repetitive with regard to pledge since pledgees have already been empowered by the civi l 

code to exercise power of sale over a pledged property. 

The other proclamation is Proclamation No 9811998, A Proclamation To Provide For 

Business Mortgage. This proclamation embodies most of the provi sions of Proclamation No 

9711998 but deal s with sale of business mortgage without the involvement of a court. Though 

business is a property and business mortgage is one of the several types of mortgage and could 

have easi ly been streamlined (conso lidated) under proclamation No 97/1998, it has, perhaps, for 

poor draftsmanship, been issued separately. / 

1.2. The Purpose of the Laws and Causes of Default 

1.2.1. Purpose of the laws 

No one may tell us the rationale for which the before-mentioned laws were issued better 

than the said laws themselves, and therefore, let us resort to the preambles of proclamations No 

9711998 and 98/ 1998 that provide the said rationale . The preambles of proclamation No 97/1998 

are quoted and put as they appear in the said proclan1ation here below: 

... WHEREAS, it takes rather too long a time to obtain judgement, from 
courts of law, for sa le of property mortgaged or pledged with banks and to 
subsequent ly have it executed: 

WHEREAS, consequently, banking business thciljng on interest 
pnyment on loans it prov ides from public mone)~_re~,,-ive<Lb)~ ~vays of 
sav in g dJ:-p~si t s or acq uired from other s.9ufces) has beell adversely 
allected; --- -- - -
~WHEREAS, in order to create a conducive environment to economic 
ckvelopment by ennbling banks to ct their debts fro m debtors 
efficiently and there y pi mg a good business culture; I . lccessary 
to" amCtld the CIVil code concerning the sn lc of pro jfu·ty mortgaged or 
pledged wilh banks ... 

7 



The first and the second paragraphs of the above quoted proclamation No 97/1 998 is 

almost a copy of the fi rs t and the second paragraphs of the replaccd proclamation No 65/1 997. 

Notice, however, that the third paragraph of the preamble of Proclamation No 97/1 998 is a bit 

different and wider than that of the third paragraph of the preamble of Proclamation No 65/1 997. 

Thi s is because, the third paragraph of the preamble of proclamation No 97/1998 includes (adds) 

the phrase "in order to create a conducive environment to economic development by enabling 

banks to co llect their debts from debtors efficientl y and thereby promoting a good business 

culture", which was non-existent under the preamble of Proclamation No 65/1997. 

One can, therefore, notice from the above quoted preamble and the preamble of Business 

Mortgage Proclamation that, more or less, repeats what the preamble of Proclamation No 

97/1998 states, that the need for the exercise of power of sale by banks has become of greater 

importance because of the then existing economic climate in which there was an increased 

inability on the part of a number of debtors to meet their monetary obligations stated in the loan 

agreement and the consequences of which has adversely affected not only the income of the 

banks that is mainly based on collection of interest on loans but also the interest of the entire 

segment of the society (the public) who have deposited money at their account held with banks; 

that the debtors were lillwilling to service their debt due to absence of a good business culture. / 

'- One can, therefore, safe ly conclude that the very reason for the coming into being of the 

said laws is to make the provisions of the civi l code and the conll1ercial code that , do prohibit 

credi tors to foreclose or transfer ownership of securities held to guarantee the repayment of the 

loan withollt the order of the court, inappl icable to b,mks and empower lending banks to 

foreclose property mortgaged or pledged without the need to resort to the lengthy judicial 

foreclo sure. :> 
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The before-mentioned laws that empower creditor banks to foreclose propert ies 

mortgaged or pledged with banks without the intervention of a court arc believed to enable banks 

to coll ect their loan efficiently and contribute to the preva lence of good busi ness culture and 

therefore could create a conducive environment to the econom ic development of the country. 

In thi s respect, CBE has taken the initi ati ve for the promul gati on of laws of power of sale 

foreclosure in thi s country in response to its borrowers' default. 8 

Let us, therefore, under the forthcoming section, consider some causes of default in light 

of which whether the purpose of power of sale can be achieved as intended. 

1.2.2. Causes of Default 

Dealing with causes of default of borrowers, at first glance, may seem a digression from 

the essence of the topic of this thesis. It has, however, been deliberately included with the view 

to assisting us understand the magnitude of the mismatch between the said causes of defau lt and 

the response of the legislator that came up with the power of sale foreclosure as a remedy to such 

causes of default. The analysis is also essential owing to the fact that such an attempt, in one way 

or another, is tantamount to analyzing the provisions of the law itself so long as the laws wlder 

consideration clearly state that banks could not collect thei r loan by moving the court to order the 

sale of collateral (security) due to lengthy judicial sale and absence of a good business culture 

which presupposes only intentional default. 

Borrowers of banks fail to repay <Uld/or pay debts whcn it is due because of several 

reasons. Whether stich fai lure on the part of the borrowers could be attributed so lely to del iberate 

fai lure to perform a contrac tual duty is really a challcnging issue that requircs the judgement of 

banks and the government in whose jurisdiction these borrowers opcrate their business. 
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Identifying euuses of default muy enable creditors, the government und even the debtors 

themselves to seck the appropriate solution to the problem. 

Due to principles of lending, almost all banks in thi s country, though in different degree 

as the nature and type of loans require, do undertake loan appraisa l when considering an 

appl ication of a borrower for a loan . The apprai sal may range from ascertaining of facts filed by 

the borrower or his agent in loan appl ication format prepared by the lending bank and visit ing the 

business of the borrower to working out a detail feasibil ity study for those loan requests 

involving a considerable amount of medium or long term loans extended to support business 

investments. 

It is this said appraisal that helps lending banks to make a decision as to whether to lend 

the requested amount of money or not. The appraisal raises a number of questions that must be 

considered and many that must be asked of the borrower before banks are in a position to make a 

decision. Some of the questions muy not be difficult to answer if the borrower has been known 

for years and the bank is therefore aware of how well or badly the borrower has managed his 

business in the past.9 

If the borrower is a fresh one, however, lending banks should, in their appraisal, consider 

the credit worthiness of the bOlTower, the pill]Jose of the loan, the amount and the term of the 

loan, how and when the loan is to be repaid, and type and the nat me of security for the loan, 

etc. \0 

In spite of the fac t that it is after such an appraisal that banks do extend loans to their 

borrowers, borrower's default to repay the loan for various reasons, amongst which, the undt:r

mentioned are worth to be noted. 
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I. Mismatch between earnings of the business and periodical installlJ1ent payments. 

Thi s mismatch between earning of the business for wh ich the loan has been granted and 

the periodical installment payment of the principal amoun t of the loan together with interest and 

other charges parti cul arly in cascs of long term loan is usua ll y witnessed. Term loans are 

designed to fund long and medium term business investments, such as the purchase of equipment 

or the construction of physical fac ilities, such as, bui ldings, clearing farm land or construction of 

dams, etc. Usually the borrower applies for a lump-sum loan based on the budgeted cost of hi s 

proposed project and then pledges to repay the loan in a series of periodical install ments " 

(payments may be made on equal annual or semiannual installments or every quarter or even 

monthly). 

It has been said that such term loan repayments normally look to the flow of future 

earnings of the business, for which the borrower took the loan, to amortize and retire the credit. 

Hence, the schedule of installment payments is usually structured with the bOtTower in normal 

cycle of cash inflows and outflows. 12 

Despi te the fact that the probability of default or other adverse changes in the borrowers 

pos ition is certain to be greater over the course of a long term loan, banks in industri ally 

developed cOlmtries grant 25-30 years of repayment period in order to enable the borrower repay 

the loan without being burdened by big aJllOlmt of the periodical installment payments." 

Where banks, in developed nations, that ha\'e a better envirolUllent that permit them to 

undertake relatiwly dependable loan appraisal and where their borrowers also have a better 

market for their services or products because of the purchasing power of consumers, they grant 

to the borrowers a period of 25-30 years to repay a term loan; but in Ethiopia the maximum time 

granted to repay a term loan is only 15 years. 14 Notice that, due to globaliza tion, borrowers, 
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wherever their business is situated, compete in a global market to se ll their services or products. 

In view of this fact, it wou ld not be difficult to appreciate that the short repayment period In 

Eth iopia could be a good cause for default of borrowers. 

In connection with this, it is worth mentioning ato Hailese lasie Kahsaye's experience. II 

Ato Hailese lasie took a loan of birr 12 million from DBE to establi sh a hotel business in Mekele. 

The completion of the hotel bui lding took nearly five years because of the sluggish di sbursement 

policy of the bank even where the before-mentioned borrower has fu ll y invested his equity 

contribution prior to the release of the bank's loan. The borrower was obli ged to repay the loan 

within lO(ten) years commencing from the date of the loan agreement signed in 1996 but not 

from the date of completion of the hotel project which was year 2001. This means the borrower 

is obliged to repay the loan together with interest within 5 years in 10 equal semi-annual 

installment. The borrower failed to repay the principal loan together with interest and requested 

the bank to reschedule the loan amount capitalizing the interest in arrears . 

Though the bank did reschedule the loan, it had only extended the repayment period by 

one and a half years, and the borrower defaulted once again. The cause of default of the 

borrower, amongst others, is obviously the shortness of the repayment period. The bank, due to 

its power of sale foreclosure , having auctioned the hotel building and the entire business twice, 

transferred the ownership of the hotel to itself since bidders failed to buy the hotel. 

2. Unwise Competition Among Banks 

Banks used to lUldertake unwise competition amongst themselves, which was of 

nHUlifolds. The first type of compet ition was among CBE, the then Agricultural and Industri al 

Development Bank of Ethiopia and the then Housi ng and Saving Bank. These banks, in order 

their business objectives and their names permit them to engage in such lillwise competition, 
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made changes to their names and busi ness objecti ves. The bank formerl y known us Agri cultu ra l 

and Industriul Development Bank changed its name to Development Bank of Ethiopi a (DBE) 

and made changes to some of its obj ecti ves that enables it ex tend short, medium and long term 

loans to borrowers engaged in various sectors of the economy pursuant to the Council of 

Mi ni sters Regulation No 200/1994. Likewise, the former I-lous ing and Saving Bank, not onl y 

changed its name to Construction and Business Bank (CBB) but a lso some of its objecti ves like 

that of DBE, pursuant to the Council of Ministers' Regulation No 20311994. The Commerc ial 

Bank of Eth iopia (CBE), though has retained its former name, has changed its objecti ves to 

enable it playa role that more or less a universal bank plays in national economy. 

These banks, particularl y CBE and DBE unde rtook a throat to throat competition by 

delivering every type of loan: short, medium and long term for bOlTowers engaged in different 

economic sectors because of lack of distinct knowledge of commercial and specialized banking 

functions thereby duplicating the efforts of one and same government. 

Where DBE gives an investment loan, for example, for establishment of coffee hull ing 

station to a number of bOlTowers in a small town, CBE, too, gives the same kind of loan for 

bOlTowers in the same area. Where DBE extends loan to private commercial farming, CBE does 

also provide same type of loan in the same area. Where CBE extends short term loan for grain 

wholesale traders, DBE too, gives sanle type of loan in the sanle area. In thi s respect, the 

provision of loan for purchasing ISllzu truck, Caciamali bus, grain, ginger and other spices and 

the loan ex tended to set lip small hotels in small towns were exceptionally repeti tive and 

excess ive beyond one's imagination. The del ivery of loans by the branches of these banks, 

parti cularly in rural arcas and at small t o\\~lS, has caused supply of excess amount of money than 

the ac tual demand of the business in those areas . Although loan appra isal was sa id to be 

undertnkcn by these banks, the rea lity, on the gl\~und , demonstrates otherwise. ,\l ll1os t all 
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borrowers who bencfited from thc extension of such loans have dcfaultcd since most of them 

took the said loan for the business which they have never known before and the loan amount was 

much greater than what their business requires. On top of these, the supply of products or 

services by such borrowers were only demanded by few consumers who had the potential to 

purchase them. 16 

The other area of unwi se and unhealthy competi tion amongst banks was related with the 

supply of money to borrowers who import consumer products and borrowers who manufacture 

same products here in Ethiopia. 

DBE extends long term investment loans to borrowers in order they produce products 

such as edible oil, flour, leather shoes, rubber shoes, dry cell battery, soap, garments, plastic 

households, etc. Locally with the view to import substitution, CBE also extends short-term loans, 

particularly, working capital to these same borrowers for their same business. CBE, on the other 

hand, extends loans to its othcr borrowers who import the same products from companies that do 

same business in foreign countries. The local products, due to quality and cost of inputs of 

production and the disadvantage of small scale manufacturing that nomlally result in high cost of 

production, do fail to compete with the imported products. The imported products, owing to 

large scale production and other related benefits, have advantages over the local products. 

By so doing, the state o\\~led bank, CBE, defeats the purpose of its own loans and DBE'S 

loans and thereby causes the default of numerous loans. 17 

3. Natural 01' Manmade Catastrophe 

Amongst the natural catastrophe, for the purpose of this thesis, draught shall sufticc to be 

cited here. Agricu lture is the dominant sector in the Ethiopian economy and is sti ll the single 

largest sector and it s performance has a significant impact on the overall performance of the 
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nationa l economy. Ii It should, however, be noted that agricultural activ iti es and producers arc 

susceptiblc to many risks becausc of the fact that agriculture in thi s country sti ll is dominantly 

rain fcd. Whenever draught exists, borrowers engaged in agricultural investments, vis, coffee 

plantation, cereals growing, cattle fattening, dairy, etc, do face a scrious problem and do fa il to 

repay their loans. 19 

Amongst manmade catastrophes, war plays a negative role in a country's national 

economy. The Ethio-Eritrea war has affected all businesses in Ethiopia, in general, and 

businesses in northern Ethiopia, in particular. Specifically, hotel and touri sm undertakings in the 

northern part of Ethiopia have seriously been affected by the war and matters related with the 

said war due to tourists' hesitation to reach these areas during the long periods of the war and 

even after the war. And, hence, many investors in hotel business who borrowed money from 

banks have failed to repay their debts because of the war and matters related with the 

consequences of the war. 20 

4. Illness and Subsequent Death 

As many businesses in Ethiopia are dominantly oVlned and managed by soul proprietors, 

banks, before they decide whether to grant loan or not, do asses, among other things, the 

character and managerial capabi lity of the prospective borrower. It is where the assessment 

reveals that the prospective borrower has suitable character and managerial capability to run the 

specific business for which the loan is to be granted, that banks do recommend and approve 

loans 21 Unlike business organizat ions whose existence is perpetual, unless di ssolwd for some 

reasons, individual human beings, on the basis of \,hose character and managerial capability 

the loan is extended, may pass away before the loan is settled. 
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Death of borrowers hus been one of the serious problems cncountercd by banks now-a-

days. Since the mid of 1990's death rate of borrowers, never heard before, has been reported to 

the management of several banks. It has been learnt that at only Nekemt branch and 

Debremarkos branches of DBE and eBE, over 30% of individual borrowers have died and due to 

which almost al l businesses whose owner managers have died have failed. The wives of the 

deceased's or the children of the deceased's who attain legal majority, in most instances, have 

neither the skill to run the business nor are interested in the business at all or may also be ill to 

undertake the management of the business22 Thus, one can boldly say that death is one of the 

main causes of default for borrowers of bank loans. 

S. Willful Default 

Willful default may reveal itself in several ways. Some borrowers' default is intentional 

and a planned one even prior to the withdrawal of the loan amount. Although one of the principal 

responsibilities of banks in this country is assessing the collateral aspect of a loan request, many 

borrowers do escape such an assessment quite easily. As can be understood from the lending 

policy of several banks, it is only a few borrowers who may borrow unsecured, with no specific 

collateral pledged or mortgaged behind their loan except their reputation and ability to generate 

earnings. Most of the borrowers, however, are usually asked to pledge or mortgage their asset for 

the repayment of their loan.23 Nonetheless, a l1lunber of borrowers due to lmdue collaboration 

with some property \'aluers and some officials of banks produce fixed assets the value of which 

is mllch lesser than the loan amount requested and get the said loan without llluch difficulty. ).\ 

Some borrowers even do not pledge or morlgage their own property, rather they produce 

other persons' prop<'rly by merely ofTering the said other persons insignificant alllount of lllOIKY 

to obta in their conscnt. 25 By so doing, borrowers ddt'at the very purpose of co llateral at the 
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outset. Here, it should be noted that getting a pledge or mortgage of the borrower's assets as 

col lateral behind a loan rea ll y serves some purpose for a lender. If the borrower cannot pay, the 

pledge or mortgage of co ll ateral gives the lender the right to cause the sa le of those assets 

designated as loan collateral, using the proceeds of the sale to cover what the borrower did not 

pay back. Collateri zation of a loan gives the lender also a psychological advantage over the 

borrower, it is because specific assets may be at stake and hence the borrower feel s more ob li ged 

to work hard to repay hi s loan and avoid losing valuable assets.26 Borrowers, who do not produce 

their own property for collateral or who produce their own property as collateral whose value is 

not equivalent to the loan amount withdrawn, deliberately abandon their business and then the 

loan defaults. 

Some category of borrowers' intentional default is accomplished by diverting the loan 

from the purpose for which it has been granted. Borrowers sometimes acquire a plot of land 

outside Addis Ahaba where acquisition of a plot of land is not difficult and the amount of money 

for the acqu isition is not as big as here in Addis. They produce the title deed of the said plot of 

land along with their business plan and business license to banks for the latter's appraisal of 

their loan request. Though the loan approved may be disbursed in several phases, borrowers, for 

instance, engaged in cattle fattening, meet the requirement of the first disbursement by simply 

showing a shade and fences and also few oxen which are not their 0\\~1 to the bank's offic ials. 

Conditions for other di sbursements of the loan al so would easily be met, for instance, by 

showing agreement reached to purchase inputs to the cattle fattening business. After the entire 

loan amount is di sbursed, even without undert aking a single business cycle of the project, 

borrowers abandoning the business for the purpose of "hich the loan is granted start other types 

of business in other persons' name. As the collateral for such kind of loan could be (he asse t of 
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the project itse lf or a co llatera l produced by a third party in a manner di scussed above, the loan 

would default. 27 

Diverting bank loan could take also another form. Borrowers, who planned new business 

establishments, may be required to carry out building construction or acquire equipment or both. 

Borrowers, for example, by showing to valuers only heaps of stone will be entitled for the first 

loan di sbursement as if they have fully met the utilization of 30 (thirty) percent of the project 

cost from their own source and which is usually stated in the loan agreement as a condition for 

the first di sbursement. These borrowers may also utilize half percent or so of the first bank loan 

disbursement for the project diverting the balance for their other businesses. The valuers wi ll 

confinn that the borrower has fully used the bank's loan firs t disbursement for the project and the 

borrower would be entitled to other disbursements in the same manner like that of the first and 

second disbursement28 

In cases of purchase of equipment, some borrowers collaborate with the supplier abroad 

or here in Ethiopia. Over-valuing the invoice by any percent is very conunon. The bank releases 

the loan earmarked for the purchase of the equipment against the invoice submitted to it . Thus, 

borrowers who engage in such deceitful practices usually default for the simple reason that since 

they have already benefited from the loan and since their projects are under-capitali zed believing 

that it willncver be sllccessful, they deliberately abandon it. 

Some borrowers, filling many sacks with hay, show it to a bank's loan officers as if it 

were coffee purchased by their own contribut ion and g~t working capital loan worth in millions 

from banks owing to \Uldue collaboration with bank kXUl officers and then after even fkc the 

country. Many of such kinds of loan, no doubt hn\'c not been repaid 29 There are some 

exceptional instances where borrowers fai l to pay their loan where their business gCllcrntcs 

adequate income to repay a debt. 
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6. Wrong Advice Given by Banks 

As many banks, pursuant to their objective, provide business advice, negli gent advice has 

obviously occurred in the range of matters in whieh banks have become involved. for instance, 

failure to pass on information whcn banks shoulder the task of advising a potential borrower 

about the attendant ri sks of a particular investment; statements by the banks that they will make 

avai lable to a borrower adequate funds to undertake a business project and advice about 

investments and also assurances that business plans are heading in the right direction. 

Even though there is a distinction between a bank simply passing on information about, 

for example, a potential investment and a bank actually giving advice on that investment, in 

Ethiopia, no bank, so far, has incurred liabi lity for advice given even where the said advice is 

related with actual advice on the investment and the said advice has found to be a cause for the 

fa ilure of the investment. Hence, banks, particularly, that provide investment loan are so 

negligent and some borrowers have defaulted owing to such an advice30 

To summarize, causes of default are not exclusive, rather, they are interrelated. Whatever 

cause of default may be, banks do blame their borrowers whose loan have been in default. The 

remedy for default should take into account, above all , the nature of the cause itself if there has 

to be genuine effort to over come the before-mentioned causes of default on the part of banks, 

the govenm1ent and the defaulting borrowers themselves . 

The \\Titer of this thesis is of the opinion that the remedy for the before-mentioned causes 

of default should be all rounded and the formulation of which should be b~sed upon the nature of 

causes of default, as it has been attempted to r~coI11I11end at the end part of this thesis. 
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1.3. Scope of Laws of Power of Sale Foreclosure , 
.r 

Under this sect ion, we wi ll di scuss, very brielly, how the recently proclaimed laws of 

power of sa le forecl osure are put for the benefit of lending banks only and for a limited purpose. 

To begin with, where viewed from creditors' perspective, as it can be understood from the 

provisions ofarticJcs 3 and 4 of Proclamation No 97/1998 and article IJ and 14 of Proclamation 

No 98/1998, it is only banks that are empowered to exercise power of sale forec losure in the 

present day legal system of Ethiopia. Creditors, other than banks, are not permitted to exercise 

power of sale foreclosure . Even financial institutions, such as insurance companies 

(corporations), are not included among the categories of creditors allowed to exercise power of 

sale foreclosure. The exclusions of the insurance companies is tantamount to defeating one of the 

very rationales of the laws of power of sale foreclosure clearly provided by the preambles of the 

laws themselves. The alleged rational is to protect the funds of the public deposited with banks 

and extended to borrowers by banks by virtue of their lending functions. 

L Here, it should be noted that insurance companies own and administer the funds of the 

public and do also grant credits by way of issuing several types of policies to insured's on credit 

basis to insure risks which they think are profitable. At this juncture, it is worth mentioning that 

at the debate held on the draft of Proclanlations No 97/998 and No 98/1998, some insurers in this 

COIUltry firmly argued before the house of peoples' representatives, to make the proclamations 

include insurance companies in the exercise of power of sale, 31 though the proclamations, 

ultimately, empowered only banks to foreclose properties held with banks to secure the 

repaymcnt of a loan.7 

Such attempt of limiting the exercise of power of sale to banks only, no doubt, has made 

the scope of the said la\\'s very narrow. In India, despite the fact that the power of sale is granted 
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to banks and other financial institutions, many sti ll argue that it must empower all types of 

creditors who ha ve secured mortgaged or pledged properties. 32 In the United States of America 

and in the United Kingdom, though there are some exceptions, power of sa le is not at all 

confined to banks]) 

When viewed from security perspective, as the above cited provisions of the 

proclamations have abundantly made clear, even banks, which are said to be empowered to 

exercise power of sale, can only exercise the said power over properties mortgaged or pledged 

with them to secure the due repayment of the loan that they have extended to borrowers . Unless 

borrowers mortgage or pledge their specific property for the due repayment of a loan that they 

borrowed, from the banks themselves, banks may not exercise their power of sale over the 

properties of debtors even when the said debtors o~ debts to the banks. Banks may not also 

exercise their power of sale over the property of a third party who has undertaken a personal 

guarantee for the due repayment of a loan that other persons have borrowed from banks. 

Likewise, where banks themselves stand behind their customers to payoff customers' debts 

where those customers are unable to pay, such as by issuing letter of credit, banks cannot 

foreclose the properties of these customers ev~ where these customers have mortgageQ.yr 

pledged their pIQJJerties with banks. 

It is important to, carefully, notice the scope of the recent laws of power of sale 

foreclo sure from time perspective too. As per the wordings of article 3 of Proclamation No 

9711998 and art. 13 of Proclamation No 98/1998, the laws of power of sale foreclosure shall 

apply to mortgage or pledge agreements that are made between a lending bank and a borrower 

after the cOJni ng into force of the laws of power of sale foreclosure. In other words, tl~e 

agreement thnt empo\\'er the lending bank to sell the property mortgaged or pledged without the 

intervention of courts should be made subsequent to the coming into force of tIll) laws of power 
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of sale foreclosure. In this sense, one can say that power of sa le derives its va lidity from the will 

of the parties to a cont ract and the laws of power of salc arc forward looking with no 

retrospective effect. 

It should howevcr bc noted that the above assertion will not go far in view of the 

wt / 

provisions of art icle 4 of Proclamation Nol l 998 and article 14 of Proclal11ation No 9811998 . 

It is because both articles empower the lending bank to exercise a power of sale foreclosure 

without being so empowered by the will of the borrower and/or the mortgager or the pledger. 

And, hence, the laws of power of sale foreclosure have retrospective validity for the 

simple reason that the lending bank has secured the properties of the borrowers or persons other 

than the debtor as a collateral. In this regard, the scope of the laws of power of sale foreclosure, 

in terms of time perspective, covers all the periods prior to the coming into force of the said laws 

of power of sale foreclosure, the only limit being the absence or non-existence of a mortgage or 

pledge agreement made between the debtor and the lending bank or the period of limitation of 

the claims of the banks incase where property is mortgaged. 

One may, however, ask about what will happen where a lending bank that enters into a 

mortgage or pledge agreement after the coming into force of the laws of power of sale 

foreclosure fails to obtain and include the consent of the mortgager or pledger that enables it to 

e:-;ercise power of sale foreclosure . Should such a lending bank be permitted to invoke the 

articles under consideration? Certainly ~. This is because, the said arti cles are only unduly 

provided to cover the situation prior to the coming into force of the proclamation. After the 

proclamation, if the power of sale of the lending bank is not available in the mortgage or pledge 

agrecment, it should be presluned that the borrower was not wi lling to cmpower the lending bank 

to cxercise power of sa le and as if the lending bank has favored other modes of sccmity 

cnforcemcnt where the borrower defaults. 
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J.4. The nature of the laws of power of sa le foreclosure 

1.4.1. Thc laws IIrc discriminatory 

As it has been discusscd earlier, it is on ly a Icnding bank that is cmpowered by the 

recently proclaimed laws of power of sa le foreclosure to exerc ise power of sa le. In this regard, it 

can be said that the recently proclaimed laws of power of sale foreclosure in Ethiopia are 

di scriminatory. In spite of the fact that Indian laws of power of sale foreclosure are applicable to 

banks and financial institutions as secured creditors to enforce their security interest with a view 

to recovering their debts, they are said to be discriminatory. That is to say, in India it is only 

banks and financial institutions, where they lend against securities like mortgage of immovable 

property, charge, hypothecation, etc, that they can sell such securities after giving the required 

notice to the borrowers so as to adjust the loan, without resorting to litigation in a competent 

court oflaw34 

It should be noted that, in the matter of recovering their debts, banks in Ethiopia, can, 

disregarding the provisions of the civil procedure code and other laws that embody matters of 

civil procedure that refer to the method by which claims of creditors adjudicated and by which 

rights, privileges and duties are determined and enforced by appropriate legal tribunals, resort to 

employ the laws of power of sale foreclosure. Howe\,er, other creditors have to file a law suit in 

a competent court for the recovery of a loan. To put it otherwise, banks are empowered to short 

circuit the legal process to enforce the securities for recovery of their loans while other creditors 

snch as individuals, business organizations, not for gain organizations, etc, have to undergo th~ 

rigorous court proceedings. This is a clear di scrimination endowing one section \\'ith . lega l 

favo riti sms and depriving similarly placed other creditors of such rights. 
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1.4.2. The la ws of power of sa le foreclosure and issues of constitutionality and legality 

Ethi opia has a written constitution dated July 16, 1931 which provides that an Ethiopian 

subject may not, against his will, be deprived of hi s right to be tri ed by legal ly establi shed 

court. 35 Likewise, the revised constitution of 1948 under its article 43 stipulates that no one with 

in the empire of Ethiopia may be deprived of life, li berty or property without due process of law. 

Article 40(1) cum article 79(1) of the 1987 constitution of the Federal Democratic Republic of 

Ethiopia provides that every Ethiopian citizen has the right to dispose of property by sale or 

bequest or to transfer it otherwise and the judicial power, both at federal and state levels, are 

vested in the courts. 

In view of the stipulations of the above mentioned constitutions of the goverrunents of 

this cowltry, many persons, mainly lawyers, argue that power of sale foreclosure that does not 

derive its validity from a contract is unconstitutional. "Such argument is conunon even in 

countries where the power of sale contained in a mortgage or pledge is a matter of contract that 

depends on the free will of the creditor and the debtor. Their argwnent centers around due 

process of law which requires judicial hearing prior to seizure and sale of property in the 

possession of the mortgagor or pledger and that the hearing requirement should be applicable 

whether the items to be seized and sold are necessities or not.36 

On the other hand, proponents of laws of power of sale foreclosure argue that the 

underlying theory of power of sale foreclosure is simple. It is that, by complying \\'ith the 

requircments of the law, the mortgagee accomplishes the same purposcs achieved . by judicial 

forccloslJI'e without the substantial add it ional burdens that the judicial forccioslJI'e entai ls. These 

plJI'pOSCS arc to terminate the interests of the mortgagor by foreclosing the mortgage and to 
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provide the sale purchaser with a title identica l to that of the mort gagor as of the time the 

mortgage being forecl osed is executed.)) 

In the Ethiopian contex t, the aforementioned arguments may not sound much because of 

the fact that power of sale foreclosure in Ethiopia is not onl y the outcome of contracts. As it has 

been repeatedly stated, banks in Ethiopia are allowed to exercise power of sale foreclosure even 

where the mortgagors or pledgers have not given their consen t that empowers banks to do so 

accord ing to the recently issued proclamations or the laws of pledge contained in the civi l code. 

As it has been repeatedly mentioned in our previous discussions, article 4 of 

Proclamation No 97/ 1998 and arti cle 14 of Proclamation No 9811998, surpri singly allow banks 

to sell property mortgaged or pledged by public auction and to transfer the ownership to the 

buyer and when it cannot be so ld after two auctions, to themselves, even in the absence of a 

mortgage or pledge agreement that empower them to do so. These provisions not only go against 

the will of the mortgagors or pledgers but collide also with the provisions of articles 2851 ( I) and 

3060(1) of the civil code and article 189(2) of the commercial code. This is so because, unti l the 

date of the repeal of these provisions, all agreements that are made between creditors and debtors 

must observe these said provisions. Such agreements should not have been attacked by the laws 

of the power of sale foreclosure that have a retrospective application. 

Citizens who had entered into a mortgage agreement trusting the then laws in force which 

prohibit creditors to foreclose properties mortgaged must not have been subj ected to the 

provisions of the nel\'ly issued laws of power of sale foreclosure . This is becouse, on the one 

hand, credi tors, until the issuance of the laws of power of fo rec losure, were prohibited by the 

civil code and commercial code to forecl ose properties mortgaged to secure the repayment or a 
VJL-P~J- p~ 

loan, on the other hand, debtors were protected by the now replftced laws embodied in the civi l 
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or commercial code from the sa le of their mortgaged properti es for loan repayments withou t the 

order of a court. 

[n this sense many lawyers are of the conviction that laws of power of sa le foreclosure 

lack legality. Hcre, the said issue of legality is not raised simply due to the retrospective 

application of the laws; rather, it is due to the fact that the recent proclamation of power of sale 

foreclosure attack the mortgage agreements that were made in accordance with the then 

mandatory provisions of the civil code and the commercial code and that used to enjoy the 

protection of these same mandatory provisions of the civi l code and the commercial code. 

1.5. Creation, Duration and Suspension of Power of Sale Foreclosure 

1.5.1. Creation of power of sa le foreclosure 

According to article 3 of Proclamation No 9711998 and article 13 of Proclamation No 

9811998, power of sale foreclosure can be created by the agreement of the lending bank and the 

borrower, if the borrower alone can produce the property to be mortgaged or pledged. Where the 

borrower does not have sufficient property to be mortgaged or pledged, third paJ1ies can furnish 
M.J- ' .'5 0 't-S (I) evv,d (:5 ) 

either inunovable property as per the wordings of w icle 3045~ of the civil code or pledge 

movable property pursuant to aJ1icle 2826 of the civil code or mortgage a business in accordance 

with article 177 of the conunercial code. -
The agreement that create's power of sale foreclosure is a mortgage or a pledge agreement 

in the wordings of article 3 of ProclaJllation No 9711998 and article 13 of Proclamat ion No 

9811998. The mortgage or pledge agreement is usually made as part and parcel of a loan 

agreemcnt and the contract that creates power of sale foreclosure is entitled as " Ioan and 

mortgage agreement" or "loan and pledge agreement". The said loan and mortgage or pledge 

agreement can also be placed into two separate parts; the first part may dea l with the 10<1n 

agreement where as the second part may contain mort~age or plcdge agreement. Thcr~ Ill ny hc 
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instanccs wherc the dcbtor offcrs both immovablc and movable properl y to sceure a dcbt. In such 

cases, the security agreement should include both mortgage and pledge agreement. 

The contract that creates mortgage of immovable property such as mortgage of real estatc 

or any building should be crafted in accordance with the provisions of articles 3045 and ff of the 

civil code, where as the contract of business mortgage should be prepared as per the provisions 

of arti cle 177 and ff of the commercial code. The contract of pledge should also be made 

observing the provisions of arti cle 2825 and ff of the civil code. 

Usually the security agreement that creates power of sale foreclosure is signed by and 

between the lending bank and the borrower and/or the third party who furnishes security at the 

time the loan and security agreement is made. Such kind of arrangement has become the practice 

of banks after the issuance of Proclamation No 9711998 and Proclamation No 98/ 1998. Many 

banks have already prepared standard loan and security agreements that include power of sale 

foreclosure. In state owned banks, no borrower may be allowed to sign loan and security 

agreement that does not include power of sale foreclosure since such an agreement is not subject 
, 

to negotiation38 One can, therefore, say that it is a kind of adhesive contract which a borrower 

may take or leave it in spite of the fact that the recent laws of power of sale foreclosure seem 

/ 
permlsslve. ' 

There ~re situations where lending banks, after the loan has already been released, oblige 

borrowers to sign a rescheduling loan agreement or additional loan agreement where borrowers 

request banks add itional loan or for rescheduling of loan repayment period thereby capitali zing 

interest in arrears. As the capitali zation of interest in arrears or the add itional loan requires 

addi tional security, banks do ob lige borrowers to sign additionallorul agreements or rescheduling 

loan agrt'cmcnts that include power of sale foreclosure. By so do ing, banks do usually try to 
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update those loun agreements th ut were made prior to the issuance of laws of power of sa le 

forecl osure and that did not include power of sale foreclosure.)? 

Power of sa le foreclosure, in the Ethiopian lega l system, is not created only by a con tract 

but also due to the operation of the law. As it has been thoroughly di scussed in the preced ing 

sections of thi s chapter, by virtue of article 4 of Proclamation No 97/1998 and article 14 of 

Proclamati on No 9811998, banks are being empowered to exerc ise power of sale foreclosure over 

property mortgaged prior to the recently issued laws of power of sale foreclosure in the legal 

systems that prohibit creditors to exerci se power of sale foreclosure over mortgage. Pledgees are 

also permitted to exerci se power of sale over a pledge after the borrower has defaulted in 

accordance with the rules contained in the civil code. This was made possible, not because 

mortgagors or pledgers have consented for the exercise of power of sale but only due to the 

operation ofthe law. 

1.5.2. Duration of power of sale foreclosure 

The duration of power of sale foreclosure, with regard to properties m011gaged, seems 

tied up with the duration of mortgage agreement. Recall that there are two types of mortgage, 

namely, mortgage of business that has to be made according to the conmlercial code and 

mortgage of immovable property that should be made as per the relevant provisions of the civil 

code. A mortgage of immovable property shall not produce any effect except from the day when 

it is entered in the registers of immovable properties at the place where the immoyable 

mortgaged is si tu :lte. )9 It should be noted that the registration of a mortgage of immovable 

property shall be efTective for ten years from the day \\'hen the entry was made.41 After the expi ry 

of the ten years period which is taken to be the life SPill\ of mortgage of immovable, the effec t of 

the mortgage will come to an end unless renewed. It is only if renewed and a new entry is mmlc 
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prior to the expiry of ten years period that the effect of the reg istrati on o f immovuhle mortgage 

shall continue for an add itional ten years period from the day when the new entry was made.42 

The questi on one may rai se, at thi s juncture, is that, would the power of sa le foreclosure 

continue to ex ist where the effect of mortgage of immovable property lapses due to the ex pi ry of 

the effect of the mortgage? Would the power of sale foreclosure and the mortgage agreemen t 

survive where the claim over the money lent is not barred by a period of limitati on? 

,;iven though it has been said that a power to sell , contained in a mortgage, continue to 

ex ist during the life of the mortgage until it is barred by limitation,43 when the mortgage is not 

renewed after it expires and where the mortgage is transferred to a third party, there is no reason 

that the power of sale foreclosure should subsist so long as the very purpose of the said power of 

sale is to foreclose the mortgage without the involvement of a court. 

The commercial code, under article 177(2) , stipulates that mortgage of business shall 

secure the claim fo r five years fro m the date of registration and shall cease to have effect, where 

not renewed before the expiry of five years . 

~ote that the business mortgage should be registered during the month within which the 

mortgage deed was drawn up. Therefore, where the business is sold after the expiry of the effect 

of the business mortgage, the power of sale foreclosure contained in the mortgage deed shall 

expire owing to the expiry of the effect of business mortgage. This does not, however, mean that 

the claim of the banks have to be extinguished. In so far as their principal claim is not barred by 

period of limitation stipulated under article 1845 of the civil code, they can clai m the repaymen t 

of their loan as any other ordinary creditors. 7 

As to the payment of interest computed on the principal loan amoun t, banks should, o f 

course, observe the presumption of payments aner t\\'o years which is provided for by nr·ti cle 

2024 (I) and article 3077 (2) of the civil code thilt may poss ibly be invoked by debtors. 
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The practice of banks and registrars is quite different from the stipulation of the laws of 

mortgage considcrcd abovc. The registrar of a mortgage of immovable property is al so the 

registrar of ownership of immovable property. The registrar of ownership of vehicles, in the 

wordings of art icle 3047(2), is a lso the registrar of mortgaged vehicles. Likewise, the registrar of 

ownership of business is also the registrar of business mortgaged. These regi strars do not regi ster 

subsequen t mortgage agreements o r transfer of ownership of the property mortgaged or the lease 

of the property mortgaged even where the duration of the mortgage agreement that banks caused 

to be registered has expired to bring about effect against third parties unless the lending bank 

informs the concerned registrar in writing in order the mortgaged property be released or junior 

mortgage be registered, the mortgage agreement may remain valid between the lending bank and 

the mortgagor.44 

In connection to this, one may ask that what would be the effect of article 1850 of the 

civil code, that reads "a creditor whose claim is secured by pledge may exercise the rights arising 

out of the pledge notwithstanding that the claim is barred" on mortgaged property? The English 

version of article 1850 is not problematic since it says "pledge". The Amharic version seems to 

apply to mortgage since it is found under the provision on "contracts in general" and employ the 

word "l7DY1C ", as "l7Dy1C" could be a pledge or mortgage. 

In a civil appeal case fil e No 13 32/80, the appellant, CBE, aggrieved by the decision of 

the High Court, brought an appeal against the respondent, Wlo Ferkan Ayele, before the 

Supreme Court , seeking the reversal of the dec ision of the High Court that was rendered on Apri l 

22, 19.R8-in civil case fil e No 283/79. 

Though the appe llan t obtained judgement of the court that held the rt'spondent li able to 

repay the loan she has taken from the appellant against first degrec mortgage of her dwelling 

honse, I I (cleven) )' t'flrS lapsed before the appellant applied for the execntion of the dec ision. 
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After the lapse of such time, the appellant brought a petition be fore the lIi gh Court for the 

execution of the sa id decision, that is, for the jud icial sale of thc mortgage. 

The respondent , in her preliminary objection, invoked article 384 of the civi l procedure 

code and art . 1845 of the civi l code that st ipulate period of limitation. 

Although the appe ll an t submitted a broad argument on the basis of article 1850 of the 

civi l code, the Supreme Court on Yekatitl8, 198 1 E.C under the <lbove mentioned civil case file 

confirmed the decision of the High Court, saying that article 1850 is applicable to pledge and not 

to mortgage. 

It should be noted that pledge is governed by a special contract. Article 2825, found 

under book 4, titl e 12, chapter 6 defines a contract of pledge as "a contract whereby a debtor 

undertakes to deliver a thing called the pledge, to his creditor as security for the performance of 

an obligation" . A pledge that may consist of a chattel, a totality of effects, a claim or another 

ri ght to movable property,45 shall always remain with creditors46 unless possessed by agreed third 

part/7 or the creditor is in the possession of the docwnent of title without which the pledge 

cannot be disposed of .48 

As it is evident from the provisions of the aforementioned articles of the civi l code, the 

pledge should, unless the law provides otherwise, always remain in the possession of the creditor 

and in all o ther cases the contract of pledge shall be of no effect where it stipulates that the 

pledge shall remain \\~th the debtor49 One can, therefore, boldly conclude that the Amharic 

version of article 1850 is only applicable to pledge since it clearly provides that the creditor 

should possess the property pledged. 

The p resumption lUlder art. 2830( 1) of the civil code that stipulates "the creditor shall be 

deellled to be in poscss ioll of the pledge where the dOClllllcnts of title, without which the pledge 

cannot be di sposed oC have been delivered to him" docs, in no way, enable us include real eswtc 
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mortgage or bus iness mortgage even where the contract of these mort gages require the delivery 

of title deeds. This is because, a mortgage of whatever type can be transferred independen tly of' 

its title deed as can easily be understood from the provi sions of articles 30§1 and 3~f the 

civi l code and articles 187 and 190 of the commercial code. Whereas, in the wordings of arti cle 

283 0 (I) of the civil code, in the absence of the said title deed of pledge, a pledge cannot be 

disposed of. On top of these, sub articles I and 2 of article 2830 make the matter very clear 

where they stipulate that the creditor shall be deemed to be in posession of the pledge where the 

document of title, such as voucher for goods warehoused, bill of lading, way-bill in the case of 

goods in transport, or instruments embodying a money obligation have been endorsed in his 

favour. The delivery only of such documents of title to goods or a money obligation to the 

creditor, does not imply that the debtor is in posession of the goods or the rights embodied in the 

documents . It, rather, implies clearly, otherwise and that the pledge, whose document of title to 

goods or a money obligation is endorsed, is in the posession of a third party or the pledgee. 

Above all , it should also be noted that some of such kind of pledges whose documents of title to 

goods have been delivered, do not stay for a longer period, say for a year or above, since their 

current price would definitely fall owing to obsolescence or their perishable nature, and incase 

where instrwnents embodying a money obligations are pledged to the creditor due to their date 

of maturity they haye to immediately be sold after a protest. 

For all these reasons, the writer of this thesis is of the opinion that article 2850 is only 

applicable to pledge. 

Be th is as it may, let us now turn back to consider whether the dnration of power of sale 

foreclosure, j:mbodied in a pledge agreement, is limited owing to the lifet ime of the cDcct of a 

pledge. With regard to contract of pledge, the civil code no where provides fo r a duration beyond 

the time of which the contract of pledge stops to have dkct. One can, therefore, safdy conclude 
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that the duration of power of sale foreclosure that arises from the contract of plcdge has an 

unlimited duration. This is perhaps, as it has already been discussed, due to the fact that the 

creditor is in posess ion of the pledge and that items subject to pledge arc usually held for a short 

term loan the recovery of which should be accomplished without delay or since there may be 

instances where a document embodying a money obligation could mature after a longer period, 

say after 10 or so years from the date of issue so that it can be pledged to secure the repayment of 

a long term loan. This doesn't however mean that the pledgee who is in possession of the 

document of title to goods or instruments embodying a money obligation remains in possession 

of same for indefinite period of time without taking the necessary action within the period of 

maturity stipulated particularly for such kind of document of title to goods or instruments 

' embodying a money obligation which we shall consider in the following chapter. 

1.5.3. Suspension of power of sale foreclosure 

Power of sale may be suspended for several reasons. Banks cannot exercise their power 

of sale to foreclose a mortgage or pledge while a law suit is pending before a competent cOUli of 

law to foreclose one and the same mortgage or pledge, unless they terminate the suit pending at 

the court. This can be understood from the provision of article 9 of Proclamation No 97/1998 

that reads "that any suit or decree on execution, pending before a court prior to the coming into 

force of this same proclamation, may be tenninated upon application by the creditor bank with 

which the property has been mOligaged or pledged and the bank may sell and transfer the 

property to the buyer". The close reading of this article reveals that banks cannot terminate a law 

suit filed after the coming into force of the said proclamation with the view to exercising their 

power to se ll the property mortgaged or pledged. Thus, the power of sale shall be suspended until 

the suit is formally terminated by the order of a comt upon the request of banks. 
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l3anks, prior to sa le , shou ld give notice and also advertise the sa le of the mortgage. This 

process takes quite some time and gives the mortgagor~hancc to a lienate properties that arc 

not plcdged or mortgaged but that could be attached in ordcr it cover thc would be deficicncy 

j udgcment in case where the value of the security held may not covcr the principal loan, interest 

and other charges and expenses. 

To combat such practices of debtors, banks, after they give notice of intention to 

foreclose to the debt.ors, file lawsuits with the view to obtaining injunction order ovcr the 

property not held as security. Debtors who receive such notice submit their objection to the court 

when they are ordered to submit their statement of defense attaching the notice as an evidence. In 

such cases, the court suspends the power of sale foreclosure. 

In a civil case, DBE V. Ato Kifle Fentamo, the IJlaintiff, DBE, sued the defendant, Ato 
~-

Kifle Fentamo, before the Hadiya Zone High court of the Southern Peoples' National Regional 

Government to recover birr 285,000.00 which it has loaned to the defendant. The plaintiff has 

also given a 30 days prior notice of intention to foreclose to the defendant. The defendant, along 

with his statement of defense, submitted a petition for an injunction order over the plaintiffs 

power of sale foreclosure, alleging that the plaintiff should not be pern1itted to exercise power of 

sale and file a law suit at the same time. The High Court, on 21 July 200 1 wlder civil case file 

No 23/93, ga\'e an injunction order stating that banks caJ1l10L<;mploy J~metbJldull security 

enforcement simultaneDusly aIld may not alsQ Je_rmillUte law suit filed after the coming into - - - -

force of the bws of power of sale fo reclosure. 4r~e decision of the court is in conformity with the 

generally prc\'ailing doctrine in power of sale foreclosure cOll)ltri es which says that a power of 

sa le contained in a mortgage is not to be cxercised dming the pendcncy of a la\\' sui t by th~ 

<0 )7 ¢ 
mortgagee to forec lose .. 
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v The power of sa le forecl osure may also be suspended due to a court order on the 

appl icati on of mortgagors or pledgers. Where the mortgagor or pledge r brings a law suit against 

the lending bank and requests an injuncti on order all eging that the mortgage or pledge agreement 

is not valid for several reasons, an injunction order over the said power of sale is given until the 

case is resolved. So also, the power of sale may be suspended where creditors who cla im priority 

over the mortgage, fil e a law suit and peti tion for injunction order. Courts do give the order as 

requested unti l the case is resolved whieh we will consider at length under the following section. 

Noti ce, however, that the suspension of power of sale does not necessarily extinguish 

power of sale unless either the mortgage or pledge agreement is invalidated for it fa iled to adhere 

to the mandatory provisions of the law or unless the period of limitation of the claim itself, in 

case where property is mortgaged, has lapsed or unless the bank continues to pursue judicial 

foreclosure, and its claim is satisfi ed. Though article 4 of Proclanlation No 9711998 and article 

14 of Proclamat ion No 9811 998 seem to prohibit the termination of a law suit fil ed afte~_ the 

coming into force of the laws of po~eLo[ sale foreclos1,!fe in order 10 ~x~cise Qower of sa~, 

banks that are_permitted b a court to terminate a l.§:w suit, being satL~ed by the loan reRa ment 

made by the borrower after the law suit, maL exercise their Rower of sa le w here the b~LO\~ 

again je fall I ts., 
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CHAPTER TWO 

PREREQUISITES TO DETERMINING POWER 
OF SALE AS A MODE OF SECURITY ENFORCEMENT AND 

CONDITION FOR THE EXERCISE OF POWER OF SALE 

2.1. Prereq u isites 

Among several modes of security enforcement, in order to determine that power of sale 

foreclosure is proper, lending banks have to make sure that prerequisites for the exercise of 

power of sale have properly been met. These prerequisites are the foundation for the exercise of 

the power of sale foreclosure and in their absence the exercise of valid power of sale is 

unthinkable. 

2.1.1. Valid and registered contract of mortgage or valid contract of pledge and 
~osessi~of pledge 

2.1.1.1. Valid contract of mortgage 

As it has already been mentioned, two types of mortgages exist in the Ethiopian legal 

'f >r 
system, namely: mortgage of immovable property and mortgage of business.· The laws of power 

of sale foreclosure, so far considered at length, nowhere mention how these mortgage 

agreements should be crafted, even though they stipulate that these mortgages can be created as a 
,---- - -

resu lt of a contract. 

Thus, it is imperative to resort to the relevant provIsions of the civi l code and the 

commercial code that govern mortgage of immovable and mortgage of business respectively. 

/ Note . also that the mortgage agrecment that banks do enter i nt~ with the mortgagors 

shou ld observe the provision of article 1678 and the following of the civi l code found in " 

contracts in gencral" and that provides that "parties to a contract should be capable of contracting 
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and give their conscnt sustainable at law, that the object of the contruct be 5u rfi cicn tl y defineq 

and that the contract be made in the form prescribed by law, if any." This is because "contracts in 

general" appli es to special and commercial con tracts in 50 far as they do not conflict wi th spec ial 

provisions on them.' 
~ 

.J ~ ",,·f/.fl? 
2.1.I.1.a. Valid and registered contract of mortgage of immovable /~ - v-ift-

, ',' To begin wi th ,~ough land and bui ldings are ~d ~be-'irl1lnovabJe properties/ that 

cannot move by themselves or that cannot be moved Withj n'tbe meaning ofarticJe 3047(1) of the 

civi l code, since all land in Eth iopia is now owned by the state and is alleged to be inalienable,) it 

is only over buildings that mortgage of immovable can be created in the present day political, 

economic and legal system of EthioP~ Thus, banks, since the nationalization of land in thi s 

country, do not mortgage land except buildings erected on the land which is owned by the state. 

I. In order there be a valid mortgage of an immovable; banks should enter into mortgage 

agreements with a debtor who is entitled to di spose of his immovable for consideration.4 Where a 

person, other than the debtor, is willing to secure the debt of the borrower by furnishing a 

mortgage, banks have to make sure that the said person is entitled to dispose of the immovable 

gratuitously5 This is because, a mortgage can be of no effect where it is created by a person, be 

it natural or artificial, who is not entitled to dispose of the immovable, even where he/it 

subsequently acquires the right to di spose of the inmloyablP 

The plaintifl .l eka Area Housing Cooperative sued the first defendant, Ato Tigistu Beza 

mld the second defendant, CBE, before the Federal Fi rs t Instmlce Court Seeking the invalidation 

of the mortgage agreement made bet\\'cen the first and the second defendant. Thc first defc ndan t, 

who is a member of the plaintiff (the housing cooperntiYc) mortgaged onc of the dwc lling houses 

registered under the tille deed issued to the plaintitT in t~IYOur of the second defendant to seclll'c n 

~ W(\...'J ~~ 
/<> ~\...>- \. ~" 
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loan advanced to a private limited company incorporated in Ethiopia. The house mortgaged in 

the first degree had no separate title deed issued to the mortgagor, the first defendant, except the 

one given in the name of the plaintiff that evidences the plot of land deemed sufficient to 

construct dwelling houses for the members of the plaintiffs whose number was twelve (12). ) 

The second defendant contended that the house mortgaged was regi stered by the Addis 

Ababa City Administration Municipality empowered to regi ster mortgage agreements without 

any objection and hence the mortgage agreement is vali d. CBB which held the entire houses of 

the plaintiff for the loan it extended for the construction of the houses of the plaintiff intervened 

and prayed for the invalidation of the mortgage agreement made between the first and the second 
~ 

defendants. In civil case, fil e No 00433 on October 27, 2003, the court decided that the mortgage 

agreement be invalidated on the ground that proclamation No 147/90, article 30 and 32 prohibit 

-----
the ~Ie or mortgage of dwell ing houses owned by the cooperative prior to the entire settlement 

of the loan advanced to the cooperative and that a separate title deed is issued to each and every 

member of the cooperative. 

It is . i~ting to notice the expensive mistake that the second defendant has committed 

when it held the said house in first degree mortgage. The second defendant did not even bother 

itself to obtai n the consent of the plaintiff and CBB that held all the houses of the cooperative in 

first degree m0l1gage. The registrar'S mistake seems deliberate and hard to swallow since it has 

registered the mortgage agreement made between the second defendant and the first defendant 

while knowing the first degree mortgage that C,BB Qad already caused to be regi stered before 

it self. The argument that CBB has made before the court is also astoni shing in vicw of the fact 

that the ~econd defendant's claim could have been treated as a junior claim. 

A Lac k of precaution on the part of a lending bank at the time of mortgage agreement could 

result in a sc\'crc consequence that goes to the extent of the cancellation of the nlllrtgag.s----
-
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order of the Federal High Court that was given in execution file No 27527 in fa vour of the 

respondent, Ato Endashaw RobeJe. The respondent, the j udgement cred itor before the High 

Court, has obtained an order from the court for the judicial sale of the judgement debtor's, Wlo 

Bizunesh Endale's property situated in Addis Ababa, woreda 8, kebele 14, house No 192. The 

now respondent argued before the High Court that it has mortgaged the house and caused the 

registration of same by the concerned government organ and prayed that it be paid birr 

982,858.43 out of the proceeds of the judicial sale in priority to the judgement cred[!gJ. The 

judgement creditor contended that the bank has onl y mortgaged the house in part since the 

judgement debtor, W 10 Bahirnesh Robele has signed the mortg ge agreement on the blank space 

provided in fron t of the name of the owner of the house, Ato En ale Ruga, but on behalf of her 

children who are heirs of their deceased father, Ato Endale Ruga, d that she did not sign the 

mortgage agreement in her own name and capacity as the wife of the deceased in whose nanle 

the title deed sti ll exists. 

In addition, the judgement creditor argued before the court that the bank entered in to the 

mortgage agreement after the house has been attached by the order of the court before which the 

CBB is now litigating. The High Court rej ected the arguments of CBB, the respondent before the 

Supreme Court, on the ground that the judgement debtor's share over the house has not been 

mortgaged with the bank since the judgement debtor has not signed the mortgage agreement in 

her own name but on behalf of her chi ldren, the princip3ls. 

The Federal Supreme Comt confinncd the ordcr of the Hi gh Court stating that the 

judgemcnt debtor did not mortgage her share over the house so thnt it is not necessary to veril'y 

whether or not the mortgage ngrecment that CBB hilS entered in to was reg istered prior to the 

judicial ntt achmcnl. 
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I could not understand from whcre the courts Icarnt that the judgement debtor, the wife of 

the dcceased, is entitled to half of the property mortgagcd. The fact that the judgement debtor has 

bccn stated in a verdict of a court as thc wifc of the deceased in whose name the tit le deed has 

been issued alone cannot be a conclusive evidence that she is entitled to half of the value of the 

mortgage. To put it otherwise, the fact that she signed on behalf of her children, the heirs of the 

deceased, does not confirm that the house does not enti rel y belong to the heirs. What if the house 

had enti rely been owned by the deceased due to the fact that it has been constructed or purchased 

by the deceased prior to his marriage or the deceased acqu ired the house within the life span of 

his marriage owing to donation or wi ll expressly made to him? 

The reasoning of the High Court that the mortgage agreement was made pri or to the 

judicial attachment, with due respect, is erroneous since it is based on an evidence that has never 

been adduced. This is because the court saw the date of judicial attachment and the date of 

contractual mortgage but it did not examine the date of registration of the mortgage. Had the 

judicial attaclunent been registered, the judgement creditor would have adduced the necessary 

evidence in view of the fierce litigation confronted with. 

Let us compare the above mentioned decision of the Federal Supreme Court with the 

under mentioned decision of the same court. 

The plainti ffs I) Ato Tesfahun Denboba and 2) Wlo Zenebech Ulje sued the defendant, 

CBE, before the Federal High Court, alleging that it is only the first plainti ff who signed the 

mortgage agreement with the defendant due to the fraudulent act of the branch managers of the 

defendant and the borrower, Mengistll Workll. The offic ial of the defendant and the borrower 

have misled the first plaintifron the date he has signed the agreement saying that ifhis wife will 

not agrec to sign the mortgage agrecment tomorrow morning, hi s signature wi ll be cancelled and 

the titl e deed will be returned to him. In the next morning when the first plaintilT told thc 
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offi cials of lhe defendant that hi s wife refused to consent and that hi s s ignature be cance ll ed and 

hi s tit le deed be returned, they told him that they will do so, as soon as the borrower substitutes 

another collateral. 

A week later, from the date the plain tiff signed the mortgage agreement, the borrower 

requested the branch manager of the defendant in writing to rel ease hi m the loan amounti ng to 

birr 600,000.00 qui ckly since the wife of the first plaintiff will sign the loan agreement as soon 

as she returns from USA. The branch manager forthwith, released the loan to the borrower 

expressly stating on the written application of the borrower "waive the signature of the wife and 

release the loan quickly" . Though the first plaintiff appealed repeatedl y to senior official of the 

defendant in order hi s titl e deed be returned and although the defendant assured him that hi s 

signature has been cancelled and promised that it will return the ti tle deed to him, it fail ed to 

return the said ti tle deed. And when the defendant advertised the public sale of the said house, 

the plaintiffs brought the suit in order the mortgage agreement be canceled and their tit le deed be 

returned to them. 

The defendant contended that since the first plaintiff, in whose name the title deed has 

been issued, has mortgaged his house, his wife's signature is not necessary fo r the validity of the 

mortgage even where her m).me appears in the mortgage agreement in the wordings of article 

1995 of the civil code. The defendant further contended that since the first plaintiff has paid birr 

22QQQilll.00 after the notice of public sale of his house and has signed an agreement to settle the 

balance such acts of hi s demonstrate his commitment to settle the loan and that he is the so le , . 

The High Court, on Meskerem 26, I226-E-C, in tile No. 11 780, hdd llml the title [h'd 

and birr 250000.00 that the first plaintiff has paid to the defendant be returned to the plaintiff 
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since there is no va lid mortgage agreement in the absence of the (;Qn~cnt of the wife, the second 

plain tiff. 

The Supreme Court entirely reversed the decision of the Hi gh Court on Sene 24, 1996 in 

file No 14046 on the ground that the second plaintiff, the now seqll1d respondent, would have 

sued her husband together with the defendant, the now appellant, had she been cheated by her 

husband and h].d the house been mortgag~Jb.out her knawl.edge. 

The deci sion given by the Supreme Court in the case of NIB V. Ato Endashaw Robel and 

now in the case of CBE V. Ato Tesfahun Denboba and Wlo Zenebech Urje contradict with each 

other. If the signature of a wife is necessary to mortgage her share over the house, the title deed 

of which is in her husband's name, the consent of the husband alone would only mortgage hi s 

share over hi s house. Failure on the part of a wife to sue her husband together with the defendant 

bank can, in no way, be a conclusive evidence for her to consent to the mortgage agreement and 

deprive of her ri ght to file a law suit for the cancellation of the mortgage agreement her husband 

has alone signed in the wordings of article Q2 of the revised family code. - -
2,4'!A contract of mortgage of an inunovable should be in ..:riting in the wordings Of. article 

3045(1) of the civil code. Non-compliance with this provision usually results in nullity of the 

contract as per the provision of thi s same ruiicle 3045Jl). Here, wTitten fo rm is not required for 

the purpose of proof but for the very ex istence of the contract of mortgage it self. In thi s regard, 

no bank has so far faced problems since all contracts of mortgage that banks enter into with 

mortgagors are in \\Titing. No bank even had extended a loan without signi ng a written 

anrecmcnt even tho\H!h the civil code of Ethiopia, under article 2473, permit s banks to prove 
,,~ -

their loan by a testi monY 'ora witness or presumption. 
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At this juncture, it is worth noting that the deci sion of u court rendered with regurd to 

issues invo l ving absence of the signature of a witness on a loan und mortgage agreement. 

The plaintiff, Eyob Alemayehu, filed a law suit against the defendant, CBE, before the 

Federal First Instance Court, alleging that the loan and mortgage agreement which has not been 

attested by a witness be invalidated. The defendant contended that the absence of the signature of 

witnesses should not be taken as a formal requirement or a condition precedent for the validity of 

a loan and mortgage agreement; moreover, argued that the plaintiff should not be permitted to 

invoke absence of signature of witnesses after fi ve years have lapsed from the date of the loan 

and mortgage agreement and after the plaintiffhas withdrawn birr 1,403,020.50 (one million four 

hundred three thousand twenty birr and fifty cents) and the loan amount together with interest in 

arrears has amounted to birr 1,820,000.00. The court decided that the agreement be invalidated 

since it is not made in accordance with article IB1(2) of the civil code. 

The purpose of having an agreement attested by witnesses seems to protect debtors who 

may be obliged to sign a contract against their will or who do not read, write and understand the 

contract they sign. The need for peculiar requirement of attestation by witnesses which is 

intended to make up for the lack of public facilities and offamiliarity with them in many areas of 

Ethiopia? should not be taken as a condition precedent for the validity of a loan and/or mortgage 

agreement. On top of this, as the wlder-mentioned decision of the Supreme Court has made it 

clear, loan agreements that involve above 500 birr, though required to be in \\~'iting, need not 

necessarily be attested by a witness. 

In a civil appeal, Tm11irat Tekle Haimanot V G~orge Velesario, Tmnirat Tekle Haimanot, 

the appellant, took ml appeal frol11 the decision of the High Court that set the respondent, George 

Vebesario, free from liability. The respondent had bOITowed birr 65000.00 (sixty five thousand 

birr) from the appellant signing a loan agreemen t that has not been attested by a witness . As the 
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respondent was unable to se ltle hi s debt, the appellant, the plaintiff at Ihe tri al Ili gh COllrt , sued . 

the responden t, the defendan t at the trial High Court, seeking the repaymen t of Ihe loan . The 

defendan t could not appear before the court as he was outside Ethiopia due to the then politica l 

sit uation prevailing in the country, the case was tried in hi s absence. The Hi gh Court held that 

the defendant shou ld not be responsible for the repayment of the debt on the ground that the loan 

agreement has not been attested by witnesses. 

The Supreme Court, in civil appeal file No 490/72 on March 3, 1985, reversed the verd ict 

of the Hi gh Court on the following grounds: 1) that the defendant did not deny the loan 

agreement as he has clearly stated in hi s letter addressed to his country's embassy to Ethiopia that 

hi s debt should not be paid since the goverrunent of Ethiopia has national ized all his property in 

Ethiopia; 2) that the loan agreement made between the appellant and the respondent need not 

require to be attested by witnesses for its validity. Article 2472(1) of the civi l code, that provides 

"where the sum lent exceeds five hundred birr, the contract of loan may only be proved in 

writing or by a confession made or oath taken in court", only tell s us that the written agreement 

is required to prove a contract not as a "fom1" of contract; and 3) that, although the loan 

agreement has not been attested by witnesses, this does not reduce its validity of proving a debt. 

The reasoning of the Supreme Court seems sOlll1d because of the fact that article 2472( 1) 

of the civil code, which is the rel evant and specific article to the case at hand, does not stipulate 

that a loan agreement be attested by a \\ltness. Likewise, article 3045 does not require the 

attestation of a mortgage agreement by a witness. 

In light of the before-mentioned dec ision of the Supreme Court and where the debtor 

himself did not de ny the loan that he took from the lender and the specific artic les on loan of 

money ,Uld morlgage found in the "special contracts", do not require the attestation of n witness, 
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holding thut a loan and mOr1gage agreemen t that does not bear the signat ure of wi tnesses be ~ 

inva lidated is, with due respect, wrong. 

3. The mortgage agreement that banks enter into should clearly spec ify the immovable 

mortgaged 8 The agreement has to specify, in par1icular, the commune in wh ich the immovable is 

situated, the nature of the immovable and, where appropriate, the number of the immovable in 

the cadastral survey plan, un less the immovable is situated in an area where there is no cadastral 

- -
plan in which case not less than two of its boundaries must be specilied 9 / -

In this regard , the practice of banks, in most instances, is in line with the requirement of 

the law. Banks invariably, in their mortgage agreements of immovable, state the title deed 

number, the administrative region, district (Woreda), kebele in which the immovable is situated 

and house nUIVber, if any. . ) 

There are also instances where banks do state, in their mortgage agreement, two kinds of 

title deed for one and the same building, vis, the old title deed issued prior to the nationalization 

of extra houses and the title deed issued in the form of booklet for houses that were not 

nationalized. This is to prevent persons who attempt to mortgage nationalized houses since the 

then govenU1lent took only the house without dispossessing the title deed that evidences the 

ownership . The ownership title in the foml of a booklet may not alone enable the owner to 

m0l1gage the house since it does not state the area of the plot of land on which the mortgaged 

house is erected. 

Where banks mortgage houses constructed under the umbrella of a housing cooperative, 

they do obtain not only the consent of the member who has a seemingly possessory ri ght but also 

the consent of the housing cooperat ive in whose name the titl e deed is issued. The consen t of" the 

cooperati ve is sa.id to be obta ined where the general assembly, the supreme organ of the 

cooperati ve, as per it s article of association, passes n reso lution so as the house be mort gaged. 
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! Whc!,-<;)he cooperative has taken a loan rrom banks, usually rrom thc eBB, ror the construction 

:f 
r: or the houscs, the banks wh ich are desirous to hold the mcmbcr's house on second degrce 

, 
mortgage, should obtain the consent of the bank which enjoys first degrce mortgage. Where, 

therefore, a house constructed under the umbrella of a housing cooperat ive is mortgagcd , the 

agreement states not only the title deed issued in the name of the cooperative and the area where 

the house is situated but also the boundaries of that specific house allotted to the individual who 

is willing to mortgage the house allotted to him. 

4. The mOl1gage agreement that lending banks enter into with their borrowers must specify, in 

Ethiopian currency, the aniount of the claim secured by the mortgage in the wordings of article 

3049(2) of the civil code. Failing to observe the provision of this article makes the mortgage of 

no effect as it is clearly provided in the said article. Banks, in their mortgage agreement, do not 

only state the amount of capital lent for which the property is mortgaged. As it would be difficult 

for banks to state the exact amount of money that the borrower should repay, they do mention 

the principal amount that is extended to the borrower and, in addition to this, state the interest 

(' 

" that would be computed, on the principal amount as per the loan agreement and also other ., 
~ 
:J charges and costs that the banks would incur in connection to the loan. 

j 
'" 

o 
U 

With regard to currency, the mortgage agreements that banks enter into, specify the loan 

anlOlmt in Ethiopian currency, even in cases where the proceeds of the loan is to be paid for 

supplier of goods and services in foreign CO\U1try in foreign currency. 

5) Although a mortgage may be created to secure any claim whatsoeYer, whether existing, future, 

condit ional or contingent, the mortgage agreement should not rel ate to future immovables,lo 
~-

failing which it sha ll be of no effect in the wordings ofnrtic le 3~ of the civil code. 

(J~The mortgage that banks usually hold:-;;n existing immovable. It shou~~ howevCf, be 

noted ~hat banks Ihnt provide investment finance hol (Lb~lildings that would be constructed by Ihe 
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borrower's own contributi on and the loan which wou ld be di sbllrs:.dJr~ sever~ 1 phase"~ .frhi s is the 

/ 

very purpose of a long term real estate funding by which the said real estate is to be constructed . 

In connection to thi s, one may question that, would the building that would be 

construc ted by the loan be considered as a future mortgage? 

The spec iali zed banks in Eth iopia, the DBE and the eBI? wh ich provide long term loans 

for construction of real estate, to escape the sanction of artic le 3050(3) of the civi l code, state in 

their mortgage agreemen t as if the "would be erected" building is an ex isting one. I I Such a 

practice negates the reality on the ground and the writer of this thesis is of the opinion that the 

mortgage agreement should always state the truth and only the truth in order banks be protected 

from adverse consequences of their practices. 

It should be noted that the provision of article 3050(3) should not be interpreted so as to 

make the mortgage agreement that relate to houses in the process of construction of no effect in 

so far as the loan is to be utilized for construction of the mortgaged unfinished houses. In the 

United Kingdom, clearing banks and, to a lesser degree, merchant banks provide loans for 

property development. Generally, the loans have been secured on collateral beyond the property 

to be developed. Non- recourse finance which can be defmed as loans on property unsupported 

• 
by outside collateral is now more popular. 12 

Houses whose construction is not fully completed should not be taken as futme 

immovable. The purpose of the article under consideration does not seem to include such kinds 

of constructions. It, rather, seems to refer to a building the construction of which has not yet 

started or a building that does not ex ist at the time of the mortgage agreement. As it would be 

difticult to va lue such buildings for the pmpose of mortgage, the app licability of article 3050(3) 

to such ci rculll stances seems sound. So, mortgaging such future immovable can only be taken as 
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mortg~ging a plot of land that belongs to the state in the current lega l, politi ca l and econom ic 

system of Ethiopia. 

No tice also that the mortgage shall app ly to any improve mcnts on bu ildings. I ) The 

mortgage shal l also charge the mortgaged immovable together with its intrins ic clements and 

accessori es . Thi s is becausc, un less otherwise provided, righ ts on or dealings relating to goods 

shall apply to a ll intrins ic clements thereof.'4 The said intrinsic clements and acccssories should 

not be confused wi th elements of a business the difference of which shall be considered at length 

under Chapter Three of thi s thesis. 

Any object expressly spec ified as an accessory in the act creating the mortgage shall be 

deemed to be an accessory. IS Anything which, by custom, is regarded as forming part of a thing, 

which is materi ally united to a thing and cannot be detached there from without destroying or 

damaging such thing shall be deemed to be an intrinsic element thereof. 16 Doors, windows or 

chimJ1ey etc . may be taken as intrinsic elements of a house as they belong to a house by their 

very natme. Where as, anything which the possessor or owner of a thing has permanently 

destined for the use of such thing shall be deemed to be an accessory thereof in the wordings of 

article 11 36 of the civil code. Built in cupboard, sink, wash basin, etc. may be taken as 

accessori es of a house. 

Note that where intrinsic elements or accessories are detached or separated fTom a 

building and transferred to third parties, the m0l1gagee bank may not enforce it s ri ght on such 

intrinsic elements or accesso ri es.') In such cases, the mortgagee bank may demand new 

securitics the value of which is equivalent to repl ace the detached intrins ic element or accessory 

or "'here the mortgagor fail s to lin'nish sllch securities within the peri od o f time reaso nably li xcd 

by the mortgage, the mortgagee b:mk mny demand that an adequate part of the debt be 

discharged as envisaged under nrticlcs 3065(2), 3073( 1) tU1d (2) and 3 107(1) of the c ivi l codc. 
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The mortgagee bank shall have the same ri ght where the va lue of the immovable is 

intentionally or negligent ly reduced or endangered by a third party who acquired the immovable 

from the mortgagor in the wordings of articles 3074 and 3 I 07(2) of the civi l code. J Jowcver, the 

mortgagee bank may not demand new securities nor that part of the debt be di schargcd where the 

actual or possible reduction in thc value of the immovable mortgaged is due to causcs other than 

alienation or deterioration by the mortgagor or by the act of a third party. 18 o Mortg'g" boo" m," mok, '"" ili" " ,b, ';me of ,b, mortg.g, 'g",moo' <b, mortg.g, ;, 

free from prior encumbrances or that the encumbrances wi ll not affect the loan to be secured due 

to insufficient value of the mortgage as a result of prior mOligage to other creditors. As a 

mortgage may also result from the law or a judgement l9 banks must do their level best to 

ascertain whether the immovable they intend to mortgage has not already been subject to judicial 

or legal mortgage. So also, banks should also make sure that whether there exists "a prior 

contractual mortgage over the property they intend to mortgage prior to the signing of the loan 

and mortgage agreement and, if any, compute the balance of the value of the mortgage in order 

to ascertain that it is sufficient to secure their principal loan amount, interest, costs and expenses 

'::"- that they would incur in COI1l1e~ to th_e_lo_an_ .------_ _ _ _ ____ - ---j) 
Q This is not \\1thout reason. It is where banks are \\1lling to forgo their power of sale that 

they should hold secondary mortgage. The first degree mortgage beneficiary creditor may not 

permi t banks that do eI~oy secondary mortgage to exercise power of sa le foreclosure and 

reimburse his credit out of the proceeds of the sale of the mortgage because of several reasons. 

Firstly, unless the mortgagor agrees, banks have no mandate to pay such credi tors out of the 

proceeds of the sale of the mortgage. After collecting \"hat is due to them, banks arc duty bound 

to pay the surplus to the mortgagor himself. The mortgagor who is paid in such manner may no t 

be willing to pay the creditor and may use it, rather, for hi s benefi ts. Second ly, creditors who 
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have first degree mortgage interest may not be willing to forgo judicial proceedings owing to the 

fact that the process of judicial sale is deemed to be neutral , dependable and may not give banks 

an opportunity to playa biased role to themselves. Thirdly, since the lending bank, under judicial 

sale foreclosure, may not have the right to bid at second auction to purchase the mortgage 

without the permission of a court as it is envisaged under article 428 cum 430 of the Civil 

procedure code, the first degree mortgage beneficiary wou ld prefer judicial sale foreclosure. It 

should be noted that bidding at second auction is a kind of safety device to prevent bidders from 

purchasing the mortgage for a lower price. 

The plaintiff, CBE which advanced birr 100000.00 (one hundred thousand birr), to Ato 

Fisseha Hailu Wolde Aregawi, the borrower and mortgager, against the dwelling house situated 

in Assossa town, kebele 06, house No 660, brought a suit against DBE, the defendant, to prevent 

it from exercising its power of sale foreclosure over the said mortgaged dwelling house. The 

plaintiff, in its statement of claim that it has fil ed before the Benishangul Gumuz National 

Regional State, Asosa High Court, alleged firstly that it has a first degree mortgage over the 

mortgage and the title deed and site plan which evidences the ownership of the mortgage is in its 

possession. The statement of claim of the plaintiff states further that the Asosa Municipality, 

having examined the loan and mortgage agreement, made between the plaintiff and the borrower, 

has registered the l11011gage and confirmed the registration of same by a letter ref. No 

4682/342/87 dated Hamle 3D, 1987 E.C. (August 6, 1.225) addressed to it. 

Secondly, the plaintiff alleged that while it endeavors to foreclose the mortgage in 

accordance with proclamation No 97/1998 upon ddilll lt of the borrower, has learnt that the 

defendant has transferred the ownership of the mortgage to it self for the sat isfaction of its loan 

whieh it extendcd to the person other than the borrower without obtaining the consent of the 

plaintifT that had priority of mortgage and prayed tlmt the defendant's owncrship right over the 
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mortgage be cancelled and it be returned to the borrower in order it foreclose the said mortgage 

for the sati sfilction of the loan it has extended. 

The defcndant contended: I. that it has mortgaged the same property for the loan it 

granted to the Selam Leandinet Agricultural Private Limited Company as per the loan and 

mortgage agreement it entered in to on Miazia 27,1987(E.C) with the mortgagor, Ato Fisscha 

Hai lu Wolde Aregawi; 2. that the said loan and mortgage agreement has been registered by and 

deposited with the Asosa Municipality; 3. that the Asosa Municipality has confirnled the 

registration of the mortgage by its letter, ref No 3553/342/87 dated Miazia 8,1987 E.C; 4. that it 

possesses the original title deed of the mortgaged property; and 5. that it has transferred the 

ownership of the mortgage after having undergone all the process provided for by Proclamation 

No 97/1998 and prayed that the suit of the plaintiff be rejected and that the court let it go free 

from any liability. 

The court, in civil case file No 579/95 on Tir 13 ,1996 E.C (January 25, 2001.), held that 

the defendant is not liable at all for the claim of the plaintiff. The reasoning of the court was that, 

though the plaintiffs right of mortgage over the house is undeniable, the defendant has priority 

over the mortgage according to article 3081 (1) of the civil code that provides "where several 

creditors have a registered claim on the same immovable, they shall rank according to the date 

on which they have registered their claim". 

The decision of the comi and its reasoning is correct in view of the claim of the pbintiff 

and the argument of the defendant. It should, however, be noted that the facts of the case do not 

only mise question of priority of mortgage. The fact s clearly demonstrate that the mortgagor and 

the registrar have caused the registration of the plaintitl's right of mortgage, withont disclosing to 

the plaintiff that the mortgage has already been held by the defendant. This clearly sholl'S the 

existence of a froud both on the pmt of the mortgagor and the registrar. The registror has to be 
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held responsible for the fault its employees have committed according to the wordings of article 

2033 cum 2 130 of the civi l code. So also, the mortgagor's liability , in such circumstances, should 

not be li mited to the ex tent of the va lue of the property he has mortgaged, as envi saged under 

article 3105 of the civi I code. 

The before mentioned case exemplifies the consequences where the mortgaged property 

is not free from prior encumbrances. Some borrowers and/or mortgagors do exploit the funds of 

the publ ic held by banks by mortgaging one and the same property to several banks in a first 

degree mortgage in collaboration with the registrar of immovable mortgages. There are al so 

instances where issues of legal mortgage ari se in relation to property mortgaged with banks and 

which hamper the exercise of power of sale foreclosure granted to banks. 

The Addis Ababa Zone 2 Finance Office, filed an application before the Addis Ababa 

First Instance City Court to have a decree executed, had obtained judicial attachment over the 

property of the defendant, Ato Beyene Tsegaye, which has already been mortgaged to CBB. The 

CBB, having learnt of the pendency of the execution, intervened as permitted by article 418 of 

the civil procedure code and requested the court to set aside the injunction order alleging that the 

court has no jurisdiction over properties mortgaged with banks. The decree holder, the Addis 

Ababa Zone 2 Finance Office, contended that the bank has no right of priority of mortgage and 

its petition be rejected. The court ruled out in favour of the decree-holder on the ground that an 

intervener can not object the competence of the court and that a party who claims priority over 

mortgages should be ent itled to be paid from the proceeds of the judicial sale of the mortgage 

prior to other creditors. The bank lodged an appeal to the Addis Ababa City Appellate Court and 

subsequently to Cassation Bench of the SlUllC court and both benches rejected it s appeal or 

petition. Finally, the bank took the casc before the Federal Supreme Court Cassation bench 

alleging that the decision of the courts involve fundiUllt'nta l error of law. The Supreme Court , in 
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its judgement passed in civil case file No 5034 on Tir 28, 1994 C.C (February 5, 2002) reversed 

the deci sions of the lower courts stating that the deci sions of the lower courts contravene the 

provisions of art icle 3059( 1) of the civil code and article 418 of the civil procedure code and 

remanded the case ordering the Addis Ababa First Instance City Court to dispose of the case as it 

thinks fit after hearing the argumen t of the parties. 

With due respect, it is submitted that the decision of the Federal Supreme Court 

Cassation Bench is a decision that did not resolve the issue before it and is of no help both to the 

parties and to the lower courts. What is left that the lower courts did not consider in view of the 

issue before them? The lower courts had clearly held, in their decisions, that the bank has a 

priority right over the proceeds of the mortgage and that the court shall not set aside the 

injunction order given over the mortgage since the mortgage should be so ld by the order of the 

court but not by the bank pursuant to the laws of power of sale foreclosure . Despite the fact that 

the facts before the Federal Supreme Court Cassation Bench were clear, the court did not even 

frame an issue and the decision it passed is neither in favour of the bank nor against the decision 

of the lower courts. 

It ought to have not been so difficult for the Federal Supreme Court either to confirm the 

decision of the lower courts or to mle out in favour of the intervening bank by clearly and boldly 

stating, in its verdict, that the power of sale foreclosure granted to banks crumot be suspended by 

il~unction order giwn over a property mortgaged with banks even where a junior mortgagee has 

obtained a dec ree of a court for judicial sale of a mortgage held by a lending bank. 

/ The writa of this thesis is of the opinion that the before-mentioned decision of the lower 

courts ought hal'e not been reversed by the Federal Supreme Court. It is because, the power or 

sale grant eci to lending banks does not deprive courts of their competence to exerc ise judic ial 

sale forcclosme Ol'e1' properties mortgaged with banks \\here the same Pl\1pcrty is subsequentl y 
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subject to judi cial , legal or contractual mortgagc and where the mortgagor has failed to di scharge 

its obli gation towards junior mortgagees. In slich situations, the lending bank should only be 

entitled to be paid in priority to other creditors, who enjoy junior mortgages, out of the proceeds 

obta ined th rough judicial sa le within the mcaning of article 3076 of the civil codc .~eith cr the 

laws of power of sale forcclosure nor provi sions of the civ il code on mortgage of immovable 

entitle the lending bank to depri ve citizens, who enjoy secondary mortgage, of their ri ghts to take 

a defau lting borrower before a court of law with the view to obtaining a decree for judicial sale 

V-
over a property mortgaged with banks. 'The denial of such rights not only harms the interest of 

the said mortgagees but also banks themselves and this is because potential mortgagors wou ld be 

hesi tant to mortgage their property to banks since such reaction of banks obstruct subsequent 

mortgage which is duly recognized by article@and ff of the civil code.? 

The laws of mortgage embodied in the civil code only mention that the mortgage shall 

secure the payment to the mortgagee, in priority to other creditors, of the regi stered amount of 

claim. Whether the mortgage results from the law or a judgement or be created by a contract or 

other private agreement does not really matter.20 Notice that a mortgage, however cre?ted, shilll 

not produce any effect except from the day when it i s entered in the registers of immovable 
- - -

prope:!ies at th'e place where the immovable mortgaged is situate.;!-Although such clear 

provision exists in the civil code, many creditors including government organs, where they enjoy 

a mortgage that result from law or judgement, contend that whether their claim has been 

registered or not, stands in priority to other creditors ewn whose mortgage has been registaed. 

Noticc that where several creditors have a registered claim on the same immovable, they 

sha ll rank acco rding to the date on which they have registered their claim, regardless of the fac t 

that the date on which the claims become certain or t'x igible. As opposed to the past undue 

prac tice in thi s country, article SO(J) of income tax proclamati on No 2S6/2000 conlinns thc 
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before-mentioned civi l code provisions in a rational manner, when it enullciates that "from the 

date on which tax becomes due and payable under the tax proclamation , subject to the prior 

secured claims of creditors, the tax authority has a preferential claim ovcr all other claims upon 

the assets of the person liable to pay the tax until the tax is paid" . 

The tax proclamati on not on ly respects preferential claim to assets but also stipulates 

under its article 80(3) and (4) that the claim of the tax authority shall charge the assets of the 

defau lting tax payer onl y from the date of regi stration. 

l- The only type of claim that has priority over registered banker claims or debts without 

even being registered is the claim of a worker arising from employment relationshi p22 ? 

2.1.1.1.b. Valid and registered contract o~ mortgage of business 

Lending banks can secure their loan by charging a business as clearly envisaged under 

articles 17 1 (I) and 177 and the following of the commercial code. 

In order banks to be able to exercise power of sale foreclo sw·e over a business, they have 

to enter into a valid contract of mortgage of a business . So also, in order there to be a meaningful 

contract of mortgage of business, banks have to clearly understand what a business is or what a 

business constitutes . This is because, it is only where a creditor properly understands elements of 

a business that he/it can enter into such a meaningful contract of mortgage of a business. A 

business, according to article 124 of the conmlercial code, is an incorporea l movable consisting 

of all movable properties brought together and organized for the purpose of carrying out a 

commercial ac tivity. Articles 127 and 128 of the commercial code make elements of business 

further clear. i.e. that a business consists of corporeal elements and incorporeal clements. Artic le 

/ 127 enumerates the incorpor<'a l elemcnts where as artic1~ 128 provides for corporeal dements of 

a business. 
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Good will , trade name, the specia l des igna ti on under which the trade is carried on, the 

right to lease the premi ses in wh ich the trade is carried on, patents or copyr ights, such special 

rights as attached to the business itself and not to the trader arc li sted under article 127 as 

incorporea l elements. These clements refer to a legal right in property having no physical 

existenceelEquipment or goods that are part and parcel of a business are corporeal elements in 

the wordings of article 128 of the commercial code. Unlike the incorporeal elements, corporeal 

rights have a physical and material existence and are tangible 24 

It should be noted that, though a business may consist of the before-mentioned 

incorporeal and corporal elements, it does not consist of the premises (bui lding or part of a 

build ing) where the business is carried on. So also, a business shall normally not include the 

assets and debts of the trader with the exception of the right to the lease of the premises. 25 

Although a bus iness shall normally not include the assets and debts of the trader, where 

the mortgagor employer assigns his business, the contract of employment made between the 

mortgagor employer and the employee shall continue bel\\"een the employees and the assignee of 

the business26 Likewise, during five years from the sale, the seller shall refrain from any act of 

competi tion likely to injure the buyer and he may not carryon, in the vicinity of the business he 

sold, a trade, similar to the trade carried on by the buyer, shall be deemed to be an element of a 

business and may be enforced by the buyer and his heirs and by any subsequent buyer.27 

So also, notwithstanding any provision to the contrary, the insurance po li cy shall 

continue with the assignee where the business insured is assigned, unless and wHil the assignee 

and the insurer terminate the policy \\;thin three months frol11 the date of the assignmcnl."s 

Leaving thi s aside for the moment, but having in m ind the before-mcntioned discussion, 

let \IS conside r hOlv <L\'lI.li.cLcol~t·1'a(Oj-e.u'usinGSs-oLa_11101:[l',nge-sheulti-8e-plTpHrcd-l1GFG-bclol\'. -- -
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(J1;ro begin with , it is a pcrson who is capable under the c i vi lla~9 ano who owns a business and 

has been registered and given business license that may mortgage such business notwithstanding 

that he docs not operate it himself. JO Ilere, note that the owner of a business nced not operate 

the bus iness. However, it is a trader who can mortgage a business that he operates. 

2. The contract of mortgage of a business must be in writing3 1 Even though article 177(2) 

provides, in a mand atory fash ion, that a contract of mortgage of business shall be in writing, it 

does not provide any sanction where parties to a contract of bus iness mortgage fail to observe 

this mandatory provision. As repeatedly stated earli er, provisions on contracts in general apply to 

special or commerci al contracts where the laws in the special contracts or the commercial code 

fail to provide rules governing a given contract and where provisions on contracts in general do 

not conflict with the rules in the special contracts or the commercial code. Therefore, the 

provision of article 1720(1) of the civil code, that provides "where a special form is prescribed 

by law and not observed, there shall be no contract but a mere draft of a contract" , supplies a 

sanction for the provision of article 177(2) of the commercial code. 

The contract of mortgage of a business need not charge all elements of a business unless 

expressly specified in the contract of a business mortgage.J2 Hence, a lending bank that is 

desirous to charge the entire element of a business must expressly specify those incorporeal and 

corporeal elements of a business stated under article 127, 128 and ff of the commercial code. As 

good will does not necessarily exist in a business where, for instance, the business had a bad 

reputation, an ineffi cient labo r force or other negatiye fac tors or it is completely new, lending 

banks must make sure that the business has a good will when they mortgage an ongoing 

business.L-Fai ling to mortgage a business that has a good wi ll is no more than mortpging some 

, I d . " . , 'I I I ' I I )1 ) eC]ulpment t HI t cpreclatc lrom tlille to tllne untl tIe oan amorti zes comp etc y, . 
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3. The lending banks not on ly have to enter into a valid loan and contract of mortgage of a 

business, but should cause the registration of the contract by the competent government organH 

The request for regi strat ion of mortgage of business shall be submitted to Regional or City 

Burcau of Commcree and Industry or a Regional or City Authority entrusted with the power to 

register mortgage of business by filling in two copies the appli cation forms for registrat ion 

prepared by the bureau as per the wordings of article 5(2) cum art icle 2 of proclamation No 

9811998. The said appl icant shall attach the contract of mortgage of business or other evidence 

which is said to be the basis for the request of registration35 to the application form prepared by 

the bureau and where in a) the name and the address of the applicant or agent requesting for 

registration, b) if the business has been mortgaged previousl~ the registry number and date of 

registry, c) whether the mortgage emanates fr~ ~ or contract, d) whether the application 

for registration is for making new registration or amending the existing registration, e) the day, 

month and year of the filling of the application form. 36 Lending hanks must make sure that the 

entry of the mortgage in the registrar show: a) the names and address (of the lending bank); b) 

the date and the nature of the mortgage agreement (deed); c) the claim secured by mortgage, the 

conditions on which it may become due and the rate of interest; d) the object and address of the 

business; e) the scope of the business; and f) the address of any branch or agency mortgaged with 

the principal business, if any, and identification mark that the mortgagee has put on the 

d 'f 37 mortgage property, I ~U1y. 

4. Lending banks have to also make sure that the business they mortgage is free from prior 

encLlmbrances, such as registered legal, judicial or contractual mortgages. Lending b~nks, on 

payment of the presc ribed fee, can require the onicial in charge of the register of mortgages to 

del iver to thclll a copy of any extrnct from the regi stcr or, where there is no en try for which they 

nrc searching, n certi ficate to the effect that there is no cntry . 38 ~ 
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The se ller of a business, for so long as the price of the sa le has not bccn full y paid to him 

shall be secured by the legal mortgage on the business provided that the sa le agreement is in 

writing and the mortgage has been registered in the manner provided by law during the month 

within which the sa le took place and thi s lega l mortgage shall produce an effect from the date of 

registration 3 9 

Since the creditors of a bankrupt mortgage trader have a lega l mortgage over the 

business, lending banks must also make sure that the business is not bankrupt. So also, since 

businesses could be judicially attached in the wordings of articl~f the civil procedure code, 

lending banks must verify whether or not the business has been judiciall y mortgage~ne ean , 

understand from the business mortgage agreement of some banks, it can be said that the practice 

of banks is not in conformity with the provisions of business mortgage. The said some banks, in 

their mortgage agreements, do only mention the trading license and the equipment or furniture 

that are elements of the business. They do not enter into an agreement that exhaustively state all 

the elements of a business even where they intend to charge the entire business. They merely 

stipulate, in the mortgage agreement, that the entire business including future impro\'ements are 

mortgaged; which is quite against our diseuss ion~bove ~ has been a cause for losing a case 

before a court that we shall consider under our next chapter. / ~ --

2.1.1.2. Valid contract of ledg,lO and possession of the pledge 
, 

@ In orde~ tl:.ere to_be a valid contr~ct of pledge, I ~ nding banks should ~,!l!fully observe the 

relevant provisions of the civil code and commercial code that provide the rules on pledge ami 

enter into a contract o f pledge accordingly . It has been said that the ea rli est form of securi ty was 

the pledge , in which the creditor took possess ion of the debtor's asset as security until pJyment o f 

tl ' ~bt. The taking of possession of the pledge by the creditor was almost a sine qua non of a 
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valid security intcrcst. With the dcvelopment of documentary intungiblcs, the scope of the pledge 

increased und hence it cou ld now be appli ed not only to goods but ulso to documcnts of titl e to 

- . 
goods and to instruments embodying a money obligat ion.4o 

The close investi gati on of the laws of pledge embodied in the civil code and commercial 

code reveal the fac t that there are two modes of pledge. These are I . possession of the goods 

pledged and 2. possess ion of titles to goods or instruments embodying a money obli gations. 

2.1.1.2.1. Possessions of the goods pledged themselves 

If there has to be a valid contract of pledge, lending ' banks must possess the goods 

pledged unless they agree that the goods pledged be delivered to a third party or unless they shall 

be deemed to be in possession of the pledge where the document of titl e, wi thout which the 

pledge cannot be disposed of, has been delivered to them with in the meaning of the provisions 

of articles 2830, 283 1 and 2832 of the civil code. In all other cases, the contract of pledge shall 

be of no effect where it stipulates that the pledge shall remain with the debtor.4l 

. 
.. c=;:o 

Where lending banks secure their loans by possessing the goods pledged, they must enter 

into contracts of pledge in accoraance with the provisions of article 2825 and the following of 

the civil code found under section one of "contracts of pledge in general". Thus, lending banks 

are advised to make the contract of pledge in \\Titing even where the amount of the debt 

spec ified in the contract of pledge does not exceed fiye hundred birr. Though article 2828(2) 

provides that "where the amOlUlt in the contrac t of pledge exceeds five hundred bilT, the contract 

of pledge shall not be va lid except it is evidenced in \\Titing" in view of sub article one of same 

article \yhich f!:ovides "the max imum amolUlt of the debt guanUl teed . shall in all cascs be 

specified in the contrnct of pledge or the contract shall be void", in olLcases, be made in a written 
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form even where the amount of debt secured by the pledge is below five hundred hirr due to the 

conc lusive nature of documentary evidence. 

2.1. 1.2.2. The possession of title to goods or instruments embodying" money obligations 

Article 2832( 1) of the civi l code provides that "the furnishing of a pledge withou t 

dispossession of the debtor may be made in such cases only as arc provided by law". Therefore , 

it wou ld be tenable to identify matters that can be pledged by mere de li very of the documents of 

title to the goods or instruments embodying a money obligations. Art icle 2830(1) and (2) of the 

civil code tells us that the creditor shall be deemed to be in possess ion of the pledge where a 

voucher for goods warehoused or the bi ll of lad ing or way bill in the case of goods in transit, has 

been endorsed in hi s favour. Article 2833 (I) of the civil code, also, tells us that the rules 

governing contracts of pledge are to be found, in addition to chapter 6, Title 17, Book 5 of the 

civi l code, in the special laws relating to particular cases and forms of pledging or to the 

institution authorized to lend against security. 

Let us consider lending on possession of some documents of title to goods and then some 

instruments embodying a money obligation. 

2.1.1.2.2.3. Lending on possession of docnments of title to goods 

Here, it is necessary to consider the various forms of documents of title and to distinguish 

between: a) those documents that gi\'e a tit le to the goods named in them; and b) those 

documents which are merely receipts ack.nowledging that the goods have been lodged in the 

\\·arehouse. A voucher for goods warehoused, bill of lading or way bil l, etc, are documents (hat 

gi\'e n ti lle to the goods named in (hem, where as warehouse keepers' certificate (rece ipts) and 

delivCl'Y orders nrc documents which are merely receipts ack.nowledging thut the goods hu\'c 

been lodged in the warehouse." 



Notice that since article 2833 (2) of the civil eode provides "the special rules governing 

the committal of goods in warehouses are given in the chapter on warehousing", we shall resort 

to article 2806 and the following of the civi l code with the view to considering how Icnding 

banks should possess voucher issucd by the warehouse man for the security of thei r loan. Artic le 

2806 provides the definition of a contract of warehousing as "a contract whereby one party, the 

warehouseman, being duly li censed for the purpose by the publ ic authorities, undertakes to 

receive and store goods on behalf of either of the bailer or of the purchaser of the goods or of a 

person who received them in pledge". Since the warehouse man shall be li able for the 

preservation of the goods he has received, he shall give to the bailer a receipt for the goods 

warehoused which shall be accompanied by a voucher containing the same infonnation as the 

receipt. 43 The receipt and voucher shall be taken from the same counterfoil register and the 

counterfoil shall be retained by the warehouse man 44 The particulars in the receipt and voucher 

shall state the name or trade name and address of the bailer, the place of storage, the kind and 

quality of the goods stored and any other information necessary to identify the goods and, in 

addition, whether the custom duties have been paid on the goods and whether they are insured. 45 

It should be noted that the receipt and voucher may be made out in the name of the bai ler 

or in that of a third party designated by him.46 The said receipt and voucher may be transferred 

either together or separately, by endorsement47 The borrower or a third party who ?ffers to 

pledge hi s goods detained at the warehouse should endorse the voucher alone to the lending bank 

so as the lending bank possess the voucher. In other words, it is when the lending bank is in 

possess ion of the voucher which states the runount of the debt and interest thereon and the date 

on which the payment fj ll s due and the endorsement are entcred on the receipt and countersigned 

by the borrower (pledger) that it can be sa id that the goods detained at the warehouse are 
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pledged to the bank.4R Where the endorsement on the voucher lilil s to state the amount of the 

debt guaranteed, the goods sto red shall be secured to their full value to guarantee the debt4 9 

The borrower or a third party who intends to pledge the goods stored at the warehouse to 

the lending bank may also request the warehouseman in order the voucher be made ou t in the 

name of the lending bank from the outsel. 50 The mere fact that the voucher is made out in the 

name of the lending bank wi ll only confer the bank the right of pledge. This is because, it is only 

a person in possession both of the receipt and of the voucher who may demand that the goods 

stored be handed over to him at any time.sl 

It should also be noted that the warehouseman shall store the goods until the expi ration 

of the agreed period and he may not avail himself of circumstances as a result of which a bailee 

would be authorized to return the goods before the due date because of unforeseen events 52 

The borrower or a third party, who pledged the goods warehoused by endorsing the 

voucher, would only be in possession of the receipt and may only inspect the goods stored and 

take the customary samples but may not remove the goods stored unless he deposits with the 

warehouse man the sum due at maturity to the pledgee. 53 

As mentioned above, bill of lading is one of the documents recognized by law as 

doc\unents of title to goods. In relation to carriage by air, bill of lading is a docwnent issued by 

the sender (in thl'ce copies) of the goods and delivered to the carrier together with the goods, 54 

and it may also be issued by the carrier where the sender so requests and deliver the goods to the 

carrier in which case, \U1l ess the contrary is proved, the carrier shall be deemed to act on behalf 

of the sender. 55 

The bi ll of lading shall show: a) the place and date of issue; b) the place from and to which the 

goods are to be carried e) the name and addresses of the sender, the addressee and the carrier; d) 

the nature, number of pieces, yolume or weight of goods; e) the distinguishing marks or numbers 
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urlixed on the parcel, if any; f) the condition of the goods and the nature and condition of 

pack ing; g) the cost of transport; h) the time with in which and the route whereby the goods arc to 

be carried; i) and a notice informing the sender of the carrier's limited liability for loss of or 

damage to the goods. 56 

The first copy of the bill of lading shall bear the words" for the carrier" and shall be 

signed by the sender, the second copy shall bear the words "for the addressee" and shall be 

signed by the sender and the carri er and shall remain with the goods. The third copy shall be 

signed by the carrier and handed to the sender after the goods have been accepted by the 

. 57 
carner. 

If the addressee has to pledge the goods described in the bill of lading, the said bill of 

lading should be issued to his order, in order he endorse it to the lending bank.58 

One may, therefore, understand from the provisions of article 615 of the commercial code 

that bill of lading has got many functions : vis; I) since it is signed or verified by the stamp of the 

carrier before the goods are loaded,59 it serves as an acknowledgement of receipts of goods for 

carriage to a specified port of destination. Note, however, that it may be a prima facie evidence 

that the packages described by marks and identification numbers were received by the carrier. 

The carrier is not expected to verify the contents and, therefore, is not responsible for the content 

of the package unless the accuracy of the bill of lading is checked by the carrier in the presence 

of the sender and the result of the check is certified on the bill of lading or the bill of lading is 

issued by the carrier himself;6o 2) the bill of lading shall a lso serve as the contract of 

affrightment, subject to which goods are carried by the carrier; 61 3) the othcr ptlfpose of a bill of 

lading is to se rve as a document of titl e to goods while the goods are on transit and until 

delivered to the addressee or to the cndorsee62 



It should be noted that when banks ex tend loan against bi ll of lading, they have to make 

sure that the pledger and the carri er arc honest and thoroughly reliable. Th is is because, the bill 

of lading docs not necessarily certify or guarantee the correctness of the contents of the bags or 

packages. Hence, the lending bank will have no remedy aga inst the carri er, if the packages 

contain worthless stuff which is quite different from what they are supposed to contain un less the 

carrier, as mentioned above, has verified the contents of the goods. So also, the bi ll of lading 

might be a forged one, or even if genuine, the number of packages mentioned may be altered 

cleverl y as it is difficult to discover such dishonest practices63 

Thus, if the addressee or any other person, who pledged the bill of lading, has only a 

defective title, banks do not acquire a better title since they do only obtain a defective title owing 

to the fact that the bi ll of lading is not negotiable and the transferee of such instruments cannot 

obtain a better title than that of a transferor.64 Further, banks should ensure that the bi ll of lading 

does not contain any prejudicial remarks about the condition of the goods received. 65 

As the unpaid carrier has the right of stoppage in transit, in the word ings of article 623(2) 

of the conunercial code, the lending bank must be sure that the addressee (pledger) has carried 

out his duties as to payment and transport under the bill of lading. 

As it has been mentioned here in above, bills of lading are usually drawn in sets of three, 

all duly signed and marked as original, duplicate and triplicate. This is done so as to prevent total 

loss of the document66 Therefore, while lending against bill of lading, lending banks,. as the 

pledgee, must obtain the full set of bill of lad ing. In other words, those copies with the sender, 

carri er and the addressee should be handed over to the bank67 

Having sa id so much with regard to precautions that lending banks should take while 

advanc ing loan against bill of lading, let us now turn to consider how the lending bnnk should 

posses the goods represented by the bill of lading. We have already mentioned that the pledger 
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(addressee) should either endorse and deli ver the bill of lad ing to the pledgee bank so as the 

transferee of the bill of lading, that is, the lending bank, can take delivery of the goods in his own 

right or assign the bill of lading that represent the goods by way of a pledge agreement, in which 

case, the lending bank should obtai n authority, to clear the goods from the carrier and to store 

them and insure them, all at the cost of the borrower. Where the goods are stored at a 

warehouseman, the voucher should be deli vered to the lending bank as it has been di scussed 

earlier so as it evidences the pledging of the goods. 

(» Let us, here under, consider pledge of claim with no title (e.g. book debt) and will switch 

over to pledging instruments embodying a money obligation. 

Banks may also pledge a claim (debt) which has not yet accrued due, such as debts which 

will fa ll due under contracts to supply goods or services when the assignor (pledger) has 

performed his part of the contract or when the time for payment arises under the contract within 

the meaning of article 2864 and the following of the civil code. An assignment of all sums due or 

to become due by way of pledging to a lending bank should be made in accordance with article 

2864(1) of the civil code that provides "the pledging of claims which are not established by a 

title shall, regardless of the amount of the sum guaranteed, be executed in the form of a 

document specifying the claim pledged and the maXinllUll anlOunt of the debt guaranteed". 

Unless the lending banks in all cases obtain a document of lmdisputed date adequately 

specifying the right pledged and the debt guaranteed, the pledge shall be of no effect in the 

wordings of article 2865(2) of the civil code. 

This is because the mentioning of the date and the amount guaranteed in the pledge 

would cnable lending banks to establish their priority right over the claim against other Icnders 

or trustces in bankruptcy as envisaged under art icle I029(b) of the commercial code. 
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Since thc dcbtor who is to pay the assigncd dcbt may set up against the pledgec bank the 

defenses he is entitlcd to ra isc against hi s own crcdi tor (the ass ignor), banks must makc su re that 

the said debtor has acccpted the pledging without reservation and thatthcrc is no countcr-c1aim 

which arose agai nst the ass ignor (the pledger) prior to the acceptance of the debtor. I
,8 

The pledgce bank shall co llect the debt pledged with it when it fa ll s due and where the 

debt is periodically due bearing interest, it shall collect the interest on the claim plcdged and all 

other periodical payments due from the debtor and shall apply the proceeds successively to the 

expense due to itself, to interest and to the capital of the debt guaranteed. 69 Where the pledger 

objects to such payment, the debtor may obtain his discharge only by depositing the sum in the 

place agreed upon by the parties (the pledgee bank and the pledger (assignor)), and in the 
\ ' . 

absence of such agreement at a place fixed by the court. 70 ~ Y I t I ~ I J..s:>..-

2.1.1.2.2.b. Lending against pledging instruments embodying a money obligation 
W{HS,{,t 

When article 2833(1) of the civil code stipulates "the rules governing contracts of pledge 

are to be found, in addition to Chapter 6, title 17, book 5, in special laws relating to particular 

cases and f0l111S of pledging or to the institujLQn_a\lthorized to lend against security", it is -- - ----- _. 

J() 
certainly referring to, amongst others, the commercial code. Article 2866(?) of the same code, 

which provides "the pledging of claims and rights established by negotiable instnunents shall be 

( caJTied out in accordaJlce w ith provisions of article 950 - 958 of the cOlllmercial code", makes 
¢ 

the matter further clear, hence these instruments embodying a money obligation are securities . 

«J_ Where banks pledge securities, that is, instruments embodying a money obligation such , 

as b.!.U ~ofJ:.x.dmnge, promissory notes, life insuranc<:, po licies, sl~ treasurtJliJIS. etc , as 

envisaged under art icle 947 and the following of the commercial code, they have to cardull y 

( 
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observe the rules governing the pledge and sale of these instruments provided elsewhere in the 

commercial code or the civi l code. 

It is, however, beyond the scope of this paper to go in detai l into analyzing all the rules 

governing these instruments and therefore, we will only consider the rules applicable to 

foreclosing these securities owing to default in the chapter to follow. 

2.1.2. Statutory power of sale or the power created under mortgage 

or pledge agreement 

Since we have already discussed the statutory power of sale or the power created under 
_. _ ..J-- • 

mortgage or pledge agreement under chapter one of this thesis, under thi s section few things 

would briefly be discussed here below. 

One can boldly say that proclamation No 9711 998 has only been pro«laimed having 

mortgage of immovable in mind and without taking into account the laws of pledge embodied in 

the civil code. Since banks had no practice of pledging documents of title to goods, claims or 

instruments embodying a money obligation such as those we have briefly mentioned above, they 

have failed to remind the legislator in order it takes in to account the rules on sale of pledge 

contained in the civil code when it issued proclamation No 97/1998. 

On top of this, until the coming into force of the business mortgage proclamation No 

98/1998, no bank has entered into a business mortgage agreement, which is in accordance with 

the laws of business mortgage provided in the commercial code and caused the registration of 

same in the Awraga Court in accordance with article 1175 (2) of the commercial code as article 

14 of proclamation No 98/98 has carefully provided let alone to include power of sale of the 

lending bank in their contracts of business mortgage. Thus, in effect, the statu tory po\\'er of sa le 
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is not at all appl icable to business mortgage made prior to the coming into force of I"ws of power 

of sale forec losure which we shall consider under our nex t chapter. 

2.2. Co_nditions For The Exercise of Power of Sale Foreclosure 

2.2.1. Dcf a u It 

A mortgagee bank has no right of sale if there is no default in payment of the loan as per 

the agreement made between the lending bank and the borrower. There can be defau lt in 

payment of the principal amount of the loan or the interest computed on the principal amount if 

not paid as per the repayment period scheduled in the loan agreement. The problem with regard 

to default is that, the laws of power of sale foreclosure, the civil code, the loan agreements of 

banks and the directive of the National Bank of Ethiopia, understand the term "default" in a not 

simi lar maImer. 

The English version of article 3 of Proclamation No 97/998 stipulates that the lending 

bank, whose claim is not paid within the time stipulated in the contract, can sell the property 

mortgaged or pledged by auction upon giving a prior notice of at least 30 days to the debtor. The 

Amharic version of the same article omits the term "contract" and merely says" in the time 

stipulated", where as article 13 of Proclamation No 98/1998 simply says "whose claim is not 

paid". 

With regard to the variation of the Amharic and English versIOns of art icle 3 of 

Proclamation No 9711998, it is not necessary to resort to the official Negarit Gazeta proclamation 

so as to identify which \Trsion should prevai l owing to the fact that the time stipulated is, no 

doubt, the time provided in the loan contract and thus the Engl ish version seems sound and 

complete. But with regard to the provision of artic Ie 13 of the Business mortgage Proclamation, 



it may be sa id thut the phrase "whose claim is not paid", though vague, still presupposes the time 

stipulated in the loan agreement. 

According to the provisions cited above, the lending bank, unlcss it decides otherwise, 

can givc prior notice of 30 days from the nex t day fOllow' the day on whi ch the loan is 

scheduled to be paid but has not been paid acCOrdingl;2:, according to the laws of power of 

sale foreclosure, the lending bank can give the notice immediately following the date on which 

the loan has to be repaid, even where the loan is scheduled to be repaid by instal lment , that is to 

say, failure to pay the first and single installment, may enable the bank to initiate power of sale 

foreclosure. 

The civil code's approach is different; it is because, in case of non-payment of interest 

computed on the principal loan, the creditor may not demand the repayment of the entire loan 

amount, unless the borrower is in arrears for two consecutive payments representing together at 

least one tenth of the capital lent Likewise, where it has been agreed that the capital lent shall be 

repaid by installment, it is only where the borrower is in arrears for two consecutive payments 

representing together at least one tenth of the capital lent that the creditor may demand the 

repayment of the entire loan. 71 Where the loan agreement that the creditor and the debtor entered 

into fails to respect these provisions of the civi l code, it shall be of no effect. 72 

Here, the question one may rai se is that, are not these provisions of the civi l code 

replaced by article 3 of proclamation No 97/1998 in view of article 12 of the same proclamat ion 

tha t provides "any law which is inconsistent with this proclamation sha ll not be applicable"? 

Notice that Proclamation No 98/1998 is vcry silent with regard to inapplicable laws. The other 

question Olle may (llso mise is that what would the so lution be, where the loan agreements filiI to 

stipulate the time within which the loan has to be paid? 
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The civil code has a readymade answer which is providcd under articlc 2483( I) and statcs 

"the borrower shall return the thing lent within one month from the day whcn the lender claims 

the restitution of them". Banks in this country, in almost all instances, provide, in thcir loan 
• 

agrcement, time of payment of a debt. If, however, the said time of debt payment is not provided, 

their remedy is to resort to the above mentioned provisions of the civi l code. 

The National Bank of Ethiopia Amendment of Provision, Directive No SBB/28/2002/, 

article 6 classifies non-performing loans or advances under its sub article 6. 1.1.,6. 1.2 and 6.1.3. 

as substandard, doubtful and loss respectively. Non-performing loans or advances past due 

90(ninety) days or more but less than 180 days shall, at a minimum, be classified as substandard, 

non-performing loans or advances past due 180 days or more but less than 360 days shall be 

classified at a minimum, as doubtful and non-performing loans or advances past due 360 days or 

more shall be classified as loss. The directive, under its article 7.3, requires banks to maintain the 

minimum provision percentages of 25% for loans classified as substandard, 50% for loans 

classified as doubtful and 100% for loans categorized as loss against the outstanding principal 

amount of each loan or advance. It would not, therefore, be difficult to point out that where a 

loan or advance is not paid \'''1thin 90 days from the date scheduled in the loan agreement, the 

loan is considered non-perfomling. Non-perfomling loans are obviously in default and unless 

rescheduled, have to be foreclosed. Hence, the class ification no doubt, demonstrates loans in 

default. And, therefore, one can say that, in view of the directive of the National Bank of 

Ethiopia, a loan is said to be in default if not paid within 90 days from the date of payment. 

Loan and mortgage and/or pledge agreements of various banks do provide default clauses 

as Ihey think suit ab le to the types of loans they advance to their horrowers. Term loan agrc'cment 

of eBE, which states, under it s article one, that a loan advanced to a borrower shall be repaid in n 

monthly installment with in one year, does provide under its art icle 14, that if a borrowCI' does not 
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pay its total debt, the bank sha ll sell the property mortgaged or pledged by public auction or in 

private . Even though the default clause is open to different types o f interpretat ions, one may hold 

that it is only when the borrower fai ls to pay the entire loan amount at the end of a given year 

that the bank will initiate power of sale foreclosure despite the fact that the loan is to be repaid 

by installments. The over draft loan agreement of CBE, arti cle one that ind icates the loan amount 

granted to the borrower provides that the loan advanced to the borrower may be canceled at any 

time. This loan agreement, no where mentions when the loan should be repaid but, under article 

l A, it enunciates that where the borrower fai ls to settle the entire loan amount, CBE shall sell the 

property mortgaged or pledged by public auction or in private. Unless, the bank resorts to the 

provisions of the civi l code which we have already discussed, its poorly drafted over draft loan 

and mortgage and/or pledge agreement is problematic. As this loan agreement states that the sale 

of security in private is possible, it violates the mandatory provisions of the proclamations. 

One of the standard loan and mortgage and/or pledge agreement of DBE, under its article 

2.01, clearly provides repayment schedule for the principal loan amount. As the loans of thi s 

bank are dominantly long term, the loans usually are to be repaid in 10, 12, 14, 16, 18, or 20 

equal semi annual installments. The said loan and security agreement under its article 1.04, 

among other things, provides that interest that would be computed on the principal loan amount 

sha ll be paid together with the principal loan. It is article 5.02 of the loan and security agreement 

of DBE that stipu lates that when the principal loan, interest and other expenses incurred due to 

tlle loan should be paid and/or repaid according to the repayment schedule and fa iling which the 

bank sha ll sell the property mortgaged or pledged by a public auction. 
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The loan and mortgage agreement of DI3E, onc can bold ly say, is in harmony wi th thc 

provisions o f article 3 and 4 of proclamation No 9711998 and articlc 13 and 14 of proclamation 

No 98/ 1998; that is to say, the bank can init iate power of sale foreclosure by giving 30 days pri or 

notice whcn a borrower fail s to pay a single installment. 

The standard loan contract of CBB, under its article l3(b) (c) (d) and (e), provides 

respectively that there be default in repayment of any installment of the principal loan or there be 

de fau lt in the payment of two consecutive installments of interest together representing at least 

ten percent of the amount advanced under the loan agreement or there be the death , interd iction, 

bankruptcy or insolvency of the borrower. 

The approach of the CBB is different from other banks' practice so far considered 

and al so is not in conformity with the laws of power of sale foreclosure. It is because the laws of 

power of sale foreclosure permit the exercise of power of sale only and only if the borrower fa ils 

to pay his debt. If the borrower dies or alienates security or violates any of the provisions of the 

loan and security agreement but does not fa il to pay its debt, banks may not exercise power of 

sale though they may not be denied of their right to take the case to courts of law for judicial 

foreclosure invoking their contract and/or the provisions of laws such as article 3073(1) of the 

ciyil code. 

Although the default clauses in the loan and mortgage or pledge agreements of lending 

banks do serve to detemline the time, after which, a loan be referred to their foreclosing unit, it is 

only where the borrower fa ils to settle hi s debt after he has been served 30 days prior notice that 

he is said to be in default within the meaning of article 3 ~md 4 of proclamation No 9711998 and 

article 13 and 14 ofproc\amation No 98/ 1998. To put it otherwise , it is onl y after the mortgagor's 

or pledgcr's default in payment continues for a maxinllull period of one month or for such other 

period stipulatcd in the mortgage or pledge agrecment after se rvice of notice tha t the property 
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mortgaged or pledged can be so ld or foreclosed by publi c aucti on. It should however. he noted 

that the thi rty days prior notice and the 15 days long proclamation of sale required under the civi l 

procedure eode must not be appli cable to pledge, despite the fact that the above mentioned 

proclamations enshrine otherwise, for those reasons stated under the section to follow. 

2.2.2. Notice of intention to foreclose 

Neither the aforementioned proclamations nor articles 1773( 1) of the civi l code that one 

may think relevant, at least by analogy, to the case at hand, no where mention that notice of 

intention to foreclose be in writing. However, for the purpose of preserving secure evidence of 

notice of default, it is, of course, desirable to make it in writing.73 In countries such as the United 

States, United Kingdom, India, Jamaica, etc, notice of intention to foreclose is required to be in 

.. 74 
wrltmg. 

It has been said that the general objective and paramount importance of the said notice is 

that the mortgagor or pledger be notified of the mortgagee's intention to exercise hi s power of 

sale and to give the borrower andJor mortgagor time to forestall the sale. 75 In spite of the fact that 

the borrower andJor the mortgagor or pledger must be presumed to know whether he is in 

arrears:\flle requirement of notice seems mandatory wlder Ethiopian Legal System as can be 

understood from the provisions of articles 3 and 4 of proclamation No 9711998 and articles 13 

and 14 of proclamation No 9811988J Anyway, if circlullstances could arise in which a debtor is 

not truly in default (due to mistake or miscalculation on the lender's part) the servicing of such a 

notice will enable the lending bank to rectify its mistake or miscalculation due to the response of 

the borrower and hence notice seems essent ial regardless of its being a legal requirement. 

Another issue worthy of contcmplation is what period of notice would be surtic ient for 

debtors who plrdgc their property. According to Proelmnntion No 9711998, the period of notice 
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for both a pledger and mortgager is thirty days. The question is, arc the sa id 30 days long period 

of notice proper for a pledger though they may be proper to a mortgagor'? The 30 days long 

period of notice required under the proclamation is not compatible with the laws of pledge 

embodied in the civi l and commercial code. 

Notice that the goods pledged by a debtor could be coffee, cotton, fresh fruits or 

vegetables, etc harvested from farm land and delivered to the pledgee itself or to a 

warehouseman for the purpose of securing a loan payable with in few days or maximum of a 

week. Such types of goods pledged are either perishable so it should be realized very quickly or 

due to their high price at a given point in time be di sposed of urgently. It seems due to such 

reasons that the pledgee is permitted to cause the sale of such pledge by public auction after 
c, 

glVlng 8 days prior notice to the pledger even where the p ledger could raise unfoul'1.ded 

objection76 It should further be noted that where the pledge is quoted on the market or has a 

current price, the pledgec may cause the sale of the pledge by private contract through the 

intermediary without even giving the said 8 days prior notice to the pledger.77 

The warehouseman is also duty bound to sell the goods pledged at his warehouse without 

being required to give notice to the pledger and the pledgee, whenever the goods stored at hi s 

\mrehouse are in danger of decay.78 Where the lending bank which has advanced a credit against 

goods stored at a warehouseman and in possession of a \'oucher, is not paid on maturity of the 

loan, should, first of all , protest for non-payment on one of the two working days fo llowing the 

day on which the debt is payable in tile wordings of article 2821(1) of the civi l code cum article 

7S 1(4) of the commercial code. The lending bank, then after, may cause the goods to be so ld 

eight days after payment becomes due as stipulated under article 282 1 ( I) of the civil code. 
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Article 2873 of the civi l code tells us that where a loan advanced against pledging a debt 

or instruments embodying a money obli ga ti on has become due, the pledgee bank may cause the 

sale of the securities or the debt pledged with it as per article 2854 of the c ivil code. 

Thi s means that where the loan that a lending bank has extended against securiti es such 

as bill of exchange, promissory note, etc, becomes due, the bank has to first protest for non 

payment on one of the two working days following that day on which the pledged security is 

payable in the wordings of articl e 282 1 (I) of the civil code cum article 78 1 (4) and 825(1) (d) of 

the commercial code before it causes the sale of the instrument as per article 2854( I) or (2) of the 

civil code. But note that where the loan and the instruments pledged become simultaneously due, 

the pledgee bank may not be able to sell the instrument. In such cases the pledgee bank should 

rather bring a lawsuit joining the pledger and the drawer or the marker of the instruments if the 

pledger and the marker Idrawer are not one and the same person after having put the drawerl 

maker in default as per article 781 or 825 (I ) (d) of the commercial code and after giving notice 

of non-payment to the pledger, endorser, if any, and maker or drawer pursuant to article 788 cum 

article 825 of the conunercial code before the period of limitation for these securities runs. 

Thus, one can boldly say that with regard to the notice of intention to foreclose a 

pledge such as, goods, a debt or security (instrument) pledged, though the civil code has 

provided universally accepted principles, proclamation No. 97/1998 has erroneously provided a 

prior noti ce of 30 days which is equal to a period of notice required in cases of a mortgage. 

Where the proclamations provide the said 30 days prior notice and public auction as a 

requirement for thc sale of a pledge, they have totally failed to take into account the nature of a 

pledge. Such gross negligence on the part of the brulks which in fact initiated the laws and the 

legislator that legis lated the laws must be rect ified so ' as the laws be compatiblc with thc 

provisions of the civi l code on sale of pledge that me modeled after the lnws of indus tri ali zed 
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countries that are enacted on the basis of vast practices and experiences of the merchants and 

their public at large. 

J\t thi s juncture, what may the content of the said notice be is a point that one may rai se. 

The above mentioned proclamations do not help us as such since they merely say "upon giving a 

prior notice of at least 30 days". The practice of lending banks, as it can be understood from their 

notice so far given to the debtors seems sound. Their notices, among other things, include: the 

loan account in default, the date of the loan and mortgage or pledge agreement, the loan amount 

disbursed, the name of the borrower and the mortgagor or pledger, the property mortgaged or 

pledged, the loan amount in arrears, the duration of notice within which the borrower should 

settle the loan amount in arrears, the measure that shall be taken if the arrears is not paid with in 

the period of notice, that is, the intention to foreclose the security held and use the proceeds of 

sale for the settlement of the entire outstanding loan amount, including outstanding interests and 

expenses incurred owing to the sale of the mortgage or pledge. The practice of hanks in Ethiopia 

would enable to avoid litigation that arises due to lack of clarity of notice of intention to 

foreclose particularly where they fail to state the specific amount of money and the loan account 

in arrears and the property to be foreclosed as in United Kingdom, USA, India, etc79 

Another issue worthy of contemplation is to whom should notice of intention to foreclose 

be given. Articles 3 and 4 of Proclamation No 97/1998 and article 13 and 14 ofProclanlation No 

98/1998 stipulate that the notice be given to the debtor. The term debtor should not be taken to 

mean the borrower only. This is because, there are many instances where a person mortgages or 

pledges his property to secure the debt of another person, the borrower. In such cases, the 

lending bank should also give notice not only to the borrower but also to the mortgagor or 

plcdger. The said mortgagor or pledger particularly those who have no idea of the loan status, up 

on llot ilicatio n. would get the opportunity to discli ss the matter with the borrower nl1(Vor with the 
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lending bank either to redeem their property by se ttling the amount accepted by the lending bank 

as per the wordings of article 3101 and the following of the civil code or to pressurize the 

borrower in order he settle hi s debt or to seck any other solution to forestal l the foreclosure. 
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CHAPTER THREE 

Sale of Mortgage or Pledge, Application of the Proceeds and Dispos ition 

of S urplus, Resort to the Judiciary and Delivery of the Property Sold to 

the Purchaser or Tran sferring Ownership of sa me to th e Fo reclosing 

Bank 

3.1. Valuation of the Mortgage or Pledge to be Sold and Advertisement of Sale 

3.1.1. Valuation of the mortgage or pledge to be sold 

Articles 3 and 4 of Proclamation No 97/1998 require a mortgage or pledge to be sold by 

public auction. So also, the laws of pledge contained in the civil code, under article 2854(1 ) 

provide that the pledge, when appropriate, be sold by public auction. The proclamations do not, 

however, expressly provide that the property should be valued , that is to say, their floor price be 

provided so as to fix ing the minimum bid. Nonetheless, one can, at least, infer from article 424 

(2) of the civil procedure code which we believe that it is one of the articles cross referred by 

article 6 of Proclamation No 97/998 and article 17 of Proclamation No 9811 998 and to which 

lending banks should adhere to, in the process of selling the pledge or mortgage and article 2856 

of the civil code that provides whenever pledges are so ld by public auction their value or price 
" 

shall be estimated. 

It has been said that in USA, it is a quite common practice to fix a mininllun or upset 

price fo r the property to be sold by public auct ion, otherwise, the large amounts involved in the 

sales of some of such properties might tend to discourage competitive biddi ng and result in the 

sale of the propert y for a grossly inadequate price. I 



Banks in Eth iopia invariably do estimate the value of the property to be mortgaged or 

pledged at the time of the contract of loan and mortgage. Nonetheless, it is on ly some banks that 

used to state the said estimated va lue in their contract of mortgage or pledge. DBE and CI3B, 

albeit the fact that they estimate the value of the mortgage or pledge, they usually do not state the 

said estimated value in their contracts of mortgage or pledge. Banks, which state the estimated 

va lue in their contracts of mortgage or pledge and those banks which do not state the said 

estimated value in their contracts of mortgage or pledge, re-estimate the value of the mortgage or 

pledge at the time of the sale with the view to notifying the public of the minimum price in their 

advertisement of sale of the mortgage or pledge. The lending banks carryout the re-estimation of 

the value of the mortgage or pledge for some reasons: the first reason is that the estimated value 

of the mortgage or pledge at the time of contract of mortgage or pledge may depreciate or 

appreciate as the time between the contract of mortgage or pledge and sale of mortgage or pledge 

could be longer to justify re-estimation; the second, and perhaps the more convincing reason is 

that the valuers of lending banks mostly give an exaggerated estimation to the value of the 

mortgage or pledge at the time of the contract of mortgage or pledge due to undue collaboration 

with the borrower and/or mortgager or pledger. 

The re-estimation is carried out mainly to protect lending banks from the consequences of 

articles 3 and 4 of Proclamation No 9711998 and articles 13 and 14 of Proclanlation No 9811998 

since these articles of the proclamation do state that "\"here the mortgage or pledge is not sold at 

the 2nd auction, lending banks have to transfer the ownership of the mortgage or pledge to 

themselves in consideration of its estimated value as specified in the contract ofloan" . 

In order to undertake the re-estimation of the value of both movable and immovable 

property and thereafter facilitate conducive situnt ion for potential bidders to inspect the property 

within the period of notice of sale, lending banks di spossess and/or seize and take posess ion of 
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these properties prior to public auction with the ass istance of the reg istrar and poli ce force. As it 

has already been men ti oned earlier, article 8 of Proclamation No 97/1998 and article 18 of 

Proclamation No 98/1998 have empowered the government organ namely "the registrar" which 

is said to be responsible for registering an immovable property or witnessing the signing of a 

contract of pled ge and deposit same, or incase of business mortgage, the bureau which has 

registered the business mortgage, to take the necessary measures for carrying out the sale by 

auction where necessary by even orderi ng the police force. 

Accordingly, where movables such as vehicles have to be seized prior to publ ic auction 

but after the expiry of the period of notice of intention to foreclose, lending banks request the 

registrar in writing in order the registrar give the necessary order to the concerned police force 

units to seize the vehicles and deliver to them. The written request of lending banks usually 

states the type of vehicle, its plate, motor and chassis number, and that the lending bank has held 

the vehicle in security as per the agreement made with the owner of the vehicle and the 

agreement has been registered by the registrar and that the debtor has defaulted to repay the loan 

after a notice and that the said vehicle be seized by a traffic police and handed over to it. 

The said registrar, upon receiving the request of the lending bank, gives order to every 

police commiss ions of national regional governments including the Addis Ababa Police 

Commi ssion so as the vehicle be seized and delivered to the lending bank. The police 

commissions, in turn, order traffic police units organized under them in order they seize the 

vehicle and deliver it to the lending bank. Where the vehic le is seized, the police informs the 

lending bank iUld the lending bank takes over the vehicle so seized from the driver and/or the 

owner of the vchicle after undertaking instant inspection and giving a receipt of delivery to th~ 

owner of the vchicl~. Snch practice of lending banks is in line with the provisions of article 

436( 1) or the civil procedure code that permits se izurt: of movable property prior to public 
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auction. It is true that, unless, movables sueh as vehicles are seized prior to public auction, it 

would not be possible to undertake inspection and estimation of their value and display them to 

potential bidders at a place easily accessible2 

Lending banks do also dispossess immovable or businesses mortgaged with them prior to 

public auction. Lending banks usually request the registrar of immovable mortgage or business 

mortgage in writing so as the regi strar gives an order to the police and the kebele admini stration 

so as these organs assist the delivery of the said mortgage to it. The registrar, upon receiving the 

request of the lending bank that states, among other things, that the lending bank has a mortgage 

right registered by the registrar, that the borrower has defaulted after the notice of demand of 

payment of the loan, and the description of the property mortgaged, in turn gives an order to the 

police station and the kebele administration of the place (locality) where the mortgaged house or 

business is situated to enable the delivery of the mortgage to the lending bank. The registrar also 

infonns the mortgagor to hand over the mortgage to the lending bank in accordance with the 

relevant proclamations so far considered. The lending bank takes over possession of the 

mortgage against the receipt that it gives to the mortgagor and deploy its own guards to protect 

the property from theft or similar harmsJ 

The practice of lending banks with regard to delivery of the mortgage prior to public sale 

is not in line with articles 448 and 449 of the civi l procedure code. The dispossession of the 

business mortgage prior to sale, in particular, results in the closure of the business, termination of 

employees and disband of customers of the business which, in effect, causes the total devastation 

of the good will of the business. 

The di spossession and re-estimation of the value of a mortgage has caused to move a 

number of borrowers and/or mortgagors to file a law suit before courts so as the courts dccide 

that the est imated value stated in the contract of mortgage be the miuimum or upse t price which 
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has to be specified in the advertisement of sale or the mortgage or that the va luc of the mortgage 

be estimated by a neutra l profess iona l third party. 

Lend ing banks that were prevented to cxereise power of sale due to such law suits once 

agaJll persuaded the legislator to amend the laws of power of sale foreclosure (the two 

proclamations so far considered). Due to the strong appeal of banks, thc phrase "to take over the 

mortgage or pledge in consideration of its estimated value as spccified in the contract of loan", 

inserted under article 3 of Proclamation No 9711998, has now been deleted and amended by the 

phrase "if no buyer appears, at the second auction, to acqui re the property at the floor price set 

for the first auction and have the ownership of the property transferred to it "(the lending bank) 

as per Amendment Proclamation No 21612000 issued to Amend the Property Mortgaged or 

Pledged With Banks. 

Even after the before mentioned amendment, a number of cases that do involve similar 

issues do flow to courts prior to the sale of the mortgage, although many of such cases are finally 

resolved in favour of the lending banks after months or years of litigation and resulting in 

suspension of the power of sale of the banks. 

In a civil case, Bekele Alemu V DBE, the plaintiff, Bekele Alemu, sued the defendant, 

DBE, before Jimma Zone High Court, alleging that the defendant has underestimated the value 

of his 0\\~1 house and the house of the third party which has been mortgaged with the defendant 

to secure the repayment of birr 38000.00 that he has taken fTom the defendant in the form of a 

loan. The plaintiff further alleged that hi s house situated in Mizan tOWll and which was estimated 

for birr 57,328 .25 at the time of the contract of mortgage has been estimated, for the purpose of 

sa le by auction, for birr 19,371.00. The valuc of the hOllse of Ato Demeke Desalegn, the third 

party mortgagor, is also estimated mllch lower than its estimation at thc time of the contmct of 

mortgage and prayed thnt the COllrt decide that the estimated va luc specified in the contrnct of 
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mortgage be the minimum price (value) for the bidding. The plaintiff has also pctitioncd for an 

injunction order over thc defendant's power of sale until the court di sposes of the suit. The 

defendant contended that the plaintiff cannot bring a law suit against a lending bank that 

exercises power of sale foreclosure before the sale is accompl ished and proves that he has 

sustained damage pursuant to arti cle 7 of proclamation No 97/ 1998 which provides "the bank 

shall be li able for any damage it causes to the debtor in the process of selling by auction III 

violation of the relevant provisions of the civi l procedure code, article 394-449. 

Though the court has given an injunction order and suspended the power of sale of the 

defendant for over 4 months, on July 18,1993 (E.C), it decided in civi l ease file No 3/94 in 

favour of the defendant saying that the plaintiff did not adduce sufficient evidence that proves 

whether he has sustained damage or not prior to the sale as per the wording of article 7 of 

proclamation No 9711998. 

In another civil case, Yohannes Lalago v DBE, the plaintiffYohannes Lalago, brought a 

suit against the defendant, DBE, before the Kembata Alaba and Timbaro Zone High Court, 

alleging that the defendant has estimated the value of his house only for birr ~2,058 . 00 for public 

auction whose estimated value was birr 280000.00 at the time of contract of mortgage and 

prayed that an independent professional third party estimate the value of his house so as the 

estimated value of the professional serve as a mininllilll bidding price. The court, in civil case, 

file No 4/94, on Tir 20/1994 E.C, held that the Zonal Work and Urban De\'elopment Department 

estimate the sa id value despite the arglUllent of the defendant that the plaint iff has no cause of 

action prior to sale, since the plaintiff did not prove that he has sustained damage. 

In another civil case, Tadesse Kusa v DBE, the p lainti ft~ Tadesse Kusa, sucd the 

defendant, DBE, before West Wolega Zone High Court, alleging that the defendant has unduly 

estimnted the value of his dwelling house for only birr -12,298 .00 to make it serve !IS a noor price 
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for public auction. The plaintiff has also stated that the estimated value of his house was birr 

128,482.00 at the time of the con tract of mortgage and requested the court in order a profess ional 

third party be ordered to estimate the said value. The court, after nearly a year from the date of 

the suit, resolved the case saying that the plaintiff may not bring a law suit before the sale of the 

mortgage and proves that he has sustained damage. 

The issuance of the above mentioned amendment proclamation, though relieved banks 

from transferring the property that could not be sold as the 2nd auction to themselves for the 

estimated value specified in the loan contract but for the floor price set for the first auction, did 

not prevent mortgagors or debtors to file a law suit before the sale of the mortgage nor the courts 

to entertain such cases involving issues such as who should estimate the floor price. Although 

courts, after somewhat lengthy trial , decide in favour of lending banks, on the ground that the 

debtorsl mortgagors cannot file lawsuits prior to sale of the property mortgaged and show that 

they have sustained damage, such ultimate verdict of the court may not as such be said that it is 

against the true interest of the debtors. It is because, where courts, from the outset, could dismiss 

the case on the ground that they lack competence or the borrower/mortgager has no cause of 

action, they do usually entertain the case thereby giving injunction orders over the power of sale 

of the lending bank, in effect allowing the debtor to purchase time for repa)11lent of the loan. It is 

in a rare instances that COlITtS, as in a civil case, Abay Hizkias V. DBE, do dismiss the suits of 

debtors or mortgagors on the ground of lack of cause of action for filing a law suit involving 

issues of estimation of value of the mortgage. Even then, the decision of courts does not at all 

reso lve the issue "who should undertake the estimation of the property mortgaged or pled ged"? 

In a civil case, Abay Hizkias V DBE, the plaintifl: Abay Hizk ias, sued the defendant. 

DBE, before the Federal First Instance Court, situated in Addis Ababa, alleging that the bank's 

floor estimat ion of the vulue of hi s house at the time of sale is mueh less than the estimated va lue 
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during the loan and mortgage agreement. The court, on Megabit 8. 1996 (E.C) held under file No 

31943 that the plaintiff has no cause of auction to file the suit prior to the sa le and before he 

sustained damage. 

The va luation of business mortgaged is more difficu lt and has found to be a bone of 

contention between lending banks and mortgagors of business, owing, among other thing, to the 

fact that lending banks do frequently dispossess the business mortgagors of their business prior 

to public sale. Lending banks do give notice of sale to the public after di sbanding the employees 

and customers of the business, in effect, entirely destroying its good wi ll. What, in fact, the 

lending banks do offer to the potential purchasers is only a few equipment of the business and 

the right to lease the premises of the business where the business is carried out in rental premises 

which we shall examine under the section that deals with sale of property mortgaged or pledged. 

With regard to valuation of a pledge for the purpose of determining its floor price for a 

public sale, it all depends on the type of the pledge itsel f. Where, for instance, goods at 

warehouse are pledged, their value may be estimated like that of a mortgage, nonetheless where 

instruments embodying a money obligation such as bill of exchange, promissory note, treasury 

bill, etc are pledged and are presented for public sale before their date of maturity but where the 

debt for which the instrument pledged has become due, the instrument so pledged need not 

require valuation. In such cases, it is rather the potential buyers who should shoulder the task of 

valuation so as to enable them determine the rate at which the face value of the said instrument 

should be di scounted . 

Before leaving this section, it may be necessary to respond to the question we have raised 

1I1 the preceding parts of the section of thi s chapter. Recall that the question was who is 

empowered to estimate the value of property mortgaged or plcdged where lending banks nrc 

required to carry out public auction. The two proclamations do not have clear provisions t 1, t can 
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assist us to resolve the question posed. In our previous di scuss ion, wc have scen the contention 

of lending banks and mortgagors and the rulings of courts on such issues. Courts do not, as sLlch, 

frame and resolve the issue before them despite the fact that the liti gation of parties clearly 

reveals the issue "who should estimate the value of the property mortgaged or pledged wi th 

banks for the purpose of public auction"? Where mortgagors argue that no law permits banks to 

estimate the said value, the response of banks, in short, is that it is onl y after a public sale is 

carried out and the mortgagor suffers damage as a result of failure of banks to observe the 

relevant provisions of civil procedure code arts 394- 449 that the mortgagor can fil e a law suit in 

order the bank be held liable for the damage that the mortgagor or pledger has sustained. The 

argument of lending banks is based on art 7 of proclamation No 9711998 and arti cle 17 of 

proclamation No 9811998 that do, in identical manner, provide "the bank shall be liable for any 

damage it causes to the debtor in the process of selling by auction in violation of the relevant 

provisions of article 394-449 of the civil procedure code". So also, the bases for the rulings of the 

courts are these same aliicles which provide the liability that the lending banks should assume 

where they fail to adhere to the provisions of the civil procedure code which are said to be 

relevant. 

Even though the task of identifying the said relevant aIiicles from those provided under 

articles 394 - 449 of the civil procedure code seems not easy, article 424(2) of the civil procedure 

code, whose applicability is not subject to doubt, provides that it is the court that may appoint an 

expert to estimate the value of the property to be sold by public auction. It goes without saying 

that, as per the word ings of thi s article, it is a third party who should est imate th~ value of the 

property to be so ld. If, therefore, banks have to adhere to the said article without any alteration 

to mcet their nced, should they al so equally adhere to arti cles such as 422(2) (a) of the civil 

proccdnre code thnt provides that it is the omcn of the court or slleh other person as the court 
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may appoint as an auctionccr who should conduct the public nuct ion7 Such argument wi ll , no 

doubt, defeat the vcry purpose of the laws of powcr of sa le foreclosurc, if banks ha ve to always 

resort to the judiciary so as to obtain the order of court that determines who should estimate 

and/or auction the propcrty mortgaged or pledged with banks. One can therefore, safcly, 

conclude that not only identifying the re levant provisions from the said art icles of the civi l 

procedure codes is necessary, but also, alteration of same to suit the needs of the lending banks. 

It is, however, submitted that banks instead of undertaking the estimation of the value of 

the property to be sold themselves after having modified article 424(2) of the civil procedure 

code, they have to, at least for the sake of justice, be assi sted by a neutral third party professional 

valuer. In countries such as India and UK even where a mortgagee is not obliged to obtain an 

independent prior valuation to detennine the market value on the basis of which to fix a reserve 

price, it has been said that to obtain the valuation of a third party is preferable.4 

3.1.2. Advertisement of Sale 

Articles 3 and 4 of proclamation No 9711998 and articles 13 and 14 of proclamation No 

9811998 provide that the lending bank should sell the property mortgaged or pledged with it only 

by public auction. So, it would be imperative to resort to the provisions of the civi l procedure 

code that are said to be relevant and applicable to notice of public auction. It is article 423(2) of 

the civil procedure code that states the content of advertisement of sale. The advertisement of 

sale, which, in the wordings of article 423(2) of procedure code, is temled as a proclamation of 

sale by public auction, shall state the time and place of sa le and has to specify as fairly and 

accurately as possible the following informat ion: l. the property to be so ld and the est imated 

va lue thereof; 2. any encumbrance to which the property is li able; 3. the amount for the recovery 

of which the sa le is exercised; 4. the terms and conditions of the sale flnd the manner in which 



and the time within the purchase price shall be paid; 5. all other information which the lending I 
I. 

bank considers essential for the bidders (purchasers) to know in order to judge the nature and 

value of the property. 

The proclamation of sale ought to contain such a description of the property to be sold as 

wi ll enable intending purchasers, in the exercise of ordinary di li gence, to identify it. It should 

give as full and complete a description of the property as is possib le in the exerc ise of ord inary 

diligence for that purpose, in view of the character, condition and location of the property.s In 

this respect, the practice of lending banks in Ethiopia reveals both good and bad trends. With 

regard to notice of sale of immovable mortgage or a vehicle, the practice is not as such bad, it is, 

may be, due to the guiding provisions of the civil procedure code that we have already 

considered herein above and the vast experience that banks have on the public sale of these 

properties. 

For instance, the bank of Abyssinia's (S.C) notice of sale of a house provides the location 

of the house specifically stating the city, district (Woreda), and kebele with in which the house is 

situated, the house number, the floor price, the purpose for which the house may be used, the title 

deed of the house, the size of the plot of land, the built up area of the house and the date of the 

sale (auction), time for registration of bidders, and time for bidding as well as the name of the 

defaulting borrower and/or the mortgagor. The said proclamation of sale also states that the bank 

is empowered to carry out the auction by virtue of pro cia mati on No 9711998, that bidders should 

deposit 114 of the floor price in order to take part in the bid, that the winner of the bid should 

settle the entire price of the house within 15 days from the date of the anction, that potential 

bidders can visit the house to be auctioned. The notice of sale does not, howc\Tr, state the debt 

the bank needs to be settled6 
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Am's C<lnt.:nts of Ilotic<' of sale of a house is almost sim ilar with the notice of sale of that 

or bank of Abyss inia. Nonctheless, it docs not stat.: the time allotted for registration of bidders 

and the time reserved for bidding. Like th.: notic.: of sale of B,mk of Abysinia , the Am's notice 

of sale does not state the amount of debt for the settlement of which the auction is to be carried 

out7 

With regard to notice of sale ofvehictes, AlB's practice is different from its noti ce of sale 

of bui lding cons idered here in above ~U1d it is in the form of notice for tender. The said notice for 

tender states that the bank is empowered to sell the vehicles mortgaged by defaulting borrower 

and that t11e tenderers can obtain the tender document up on payment of a nonrefundable fee of 

birr 30 from the bank, that the tender must be accompanied by a bid security of20 % of the floo r 

price of each vehicle and be submitted in the form of CPO, that tenderers should submit their 

offer for every vehicle they intend to purchase in an independent and separate sealed em'elope to 

the bank. 

Moreover, the notice for tender states thc closing date, time for submission of tender 

document, tender opening time, date and the place where the tender document shall be 

submitted. The notice for tender also states that tenderers can inspect the vehicles specify ing the 

place where the vehicles are available and that the bank reserves the right to reject the tender in 

part or in whole8 

Notice that the notice for tender does not describe the property to be sold, rather it only 

te ll s what kind of property is tendered. The description of the property, the floor price, etc are 

provided in the tender document. It is only persons who buy the tender document who may have 

the opportunity to appreciate the description of the property to be so ld and be encouraged to 

participate in the tender unlike the sale proclamation that describes in detail the property to be 

so ld to encourage all potential buyers amongst the public. So also, although it has been sa id that 
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auction in Ethiopian law shows that it is a spec ial solici tation of offers to buy, wi th a view to 

accepting the highest offer, if satisfactory, and conversely adverti s ing for tenders whieh is a 

solicitation of offers to se ll , with a view to accepting the lowest or best offer, if sati sfac tory," 

banks do tender or auction the property mortgaged or pledged for the public to reach a hi gh 

price. 

It should be noted that article 423, which is said to be one of the relevant provisions of 

the civil procedure code to public sale, provides for public auction but not tender. DBE'S 

proclamation of sale of vehicles, among other things, depicts the type of vehicle to be auctioned, 

its years of manufacture, motor, chassis and plate No, whether the vehicle is in a good working 

condition or not, it's floor price, the place, date and time of the public sale, the requirement that 

potential bidders should meet, etc. IO 
. 

Noti ce of sale of goods pledged depends on the type of goods. For instance, AlB's notice 

of sale of textiles pledged depicts:- the type of the textile and its size in yard; that the place 

where the goods (several types of textiles) are stored; that potential bidders can inspect the 

goods; the estimated value of each type of textile; the date, place and time of sale and the 

conditions that bidders have to fulfil to take part in the bid, etc. II 

With regard to notice of sale of a pledge of a money obligation (instrlilllents), one may 

think that articles 423 and 426 of the civil procedme code are applicable since these instruments 

are considered as movable properties. However, unless we hold that the laws of pledge contained 

in the civil code and commercial code are applicable to the sale of a pledge, and if we think thJ t 

these articles of the civi l procedure code should apply. the length of notice of intention to 

foreclose a pledge which is required to be a minimum of 30 days from the date of dcflllllt as per 

proclamation No 97/ 1998 and the 15 days notice ofsak from the elate of publication in a news 

papn before which 11 sale cannot take plnce, wou ld cmhngcr the sale of the inslnllnen ts where 
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the debt for the repayment of whieh the instruments are pledged mature simultaneously with the 

instruments pledged . 

;\s it has already been mentioned, with regard to advert isement of sa le of business, the 

practice of banks in this country is not at all sound. For instance, advertisement of sale of 

business of AlB mentions only few things leaving matters very essential to describe a business 

aside. The said adverti sement of sale l2 does not describe the type or kind of business, the object 

of the business and all other matters that describe the status and the nature of the business as 

required under article I SS and the following of the commercial code. 

So also, the notice of sale of business of DBE does not adequately describe the business 

to be so ld. 

In a civi l case, Lule Endale V.DBE, the plaintiff, Lule Endale, sued the defendant, DBE, 

before the Federal First Instance Court, alleging, among other things, that the defendant having 

adverti sed the sale of the plaintiff's business twiee which it didn't mortgage at all took it for itself 

and that the advertisement of the sale of the business wasn't made according to the business 

mortgage but pursuant to proclanlation No 9711998 that provides for the sale of mortgage of 

inunovable and pledge. The eourt held, in civil case file No 00463, on June 10, 1995 CEC), that ---
the defendant retums, the business that it has unduly taken, to the plaintiff. 

Notice that no sale may take place, without the consent in writing of immovable property 

mortgagor andlor debtor lmtil at least 30 days after publication of the proclamation of the 

immovable mortgage. So also, no sale can be lmdertaken \\~thout the consent in writing of the 

movable property owner andlor the debtor until at least I S days atter pub lica tion of the 

proclamation of sale of the sa id movable property. The only exception is where the property is 

subject to decay or is of a kind that should be stored at a cost in excess of its value. 13 The dates 

are to run fro l11 the date when the proclamation of sale appeared in the ne\\'spaper that circulate 
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at the place the property to be sold is situated, 14 Lending banks do also affix the copy of the 

proclamation on the gate of the house to be so ld or the gate of the premises at which the movable 

is stored and at the place where potential buyers do gather such as government officcs, 

supermarkets, mceting holcs, hotel s, ctc, Some banks also announcc thc notice of sale on thc TV, 

showing the property to be so ld , Here, notice that movable property necd not be a pledge, it can 

even be a vehi cle which is not a pledge, Any way, article 406(2) of the civil procedure code, 

when it stipulates that "when the property is subject to speedy and natural decay it may be so ld 

immediate ly", it is having a pledge in mind and so as to be in harmony with the laws of pledge 

embodied in the civil code which we have considered earlier. 

To sum up, the notice of sale of different banks that appeared in different newspapers 

which we mentioned earlier demonstrate the fact that lending bank's practice with respect to 

duration of notice of sale is in conformity with provisions of the civil procedure code, It has been 

said that the purpose of the length of time for giving notice is to give prospective bidders 

sufficient time to be advised of the sale and to decide to bid, 15 

3.2. Sale of Mortgage or Pledge 

3.2.1. First auction 

In the preceding section, we have seen how notice of sale is proclaimed, We have, also, 

said that the notice of sale announces the place, date and time of the public auction, On the said 

date and time, the lending bank's auctioneers and other persons, who are designated amongst the 

employees of the bank as the members of the committee formed to undertake the public auction, 

arrive at the place where the auction is to be held , At least two policemen, ass igned by the police 

stat ion situated w ithin the locality of the prc>perty to be so ld as per the order of th~ registrar, and 

two rcprt'scntativcs of the nearby kebele administrat ion, ass igncd by the said kcbele 
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administrution officials, arrive to attend the auction according to the arrangement that the lending 

bank makes beforehand. So also, the debtor and/or mortgagor or pledger or their duly authorized 

agent wi ll be present at the auction owing to the prior notice of the lending bank. 

One of the members of the auction committee regi sters persons who come to bid and 

collect from these bidders 25% of the fl oor price of the property to be auct ioned in cash or CPO. 

This is, of course, a pract ice that deviates from the provisions of article 440(1) of the civil 

procedure code which is said to be one of the relevant provisions that, lending banks have to 

observe. In case of auction of immovable property, it is after the bidder has been declared that he 

is the winner (purchaser) that he is obliged to pay immediately 25% of the amount of hi s 

purchase price money to the auctioneer in the wording of article 440(1) of the civil procedure 

code. 

Lending banks, however, require every potential bidder to deposit 25% of the floor price 

of the property to be auctioned in advance before the auction. This is a condition precedent since, 

without such a deposit no potential bidder is permitted to bid to purchase a movable or 

immovable propeliy. This is not in line with provisions of sale of a movable property by auction 

due to the fact that it is only incase of sale of immovable property that the winner of the bid (the 

purchaser) is allowed to settle the purchase price other than the deposit, within 15 days from the 

date of sale of the inunovable in the wordings of article 44 1 of the civil procedure code. This 

means that, in case of sale of movable property, there is no legal requirement to deposit 25% of 

the 11001' price be it in advance or after the bidder is declared a purchaser. It is after the bidder 

has been declared the \I'inner that he has to se ttle the eutire price of the sale forthwith, unless 

agreed otherwise. 

Notice nlso that whnt potential bidders are required to deposit is not 25% of the purchase 

price but only 25% of the estimated va lue of the property to be auctioned due to the fac t that the 
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purchase price is not yet known. What can be said with respect to this issue is that, though the 

practice of lending banks is not in line with the law, it is not unreasonable bccause of the fact that 

where the person , who is declared the winner, disappears or refuscs to pay the price of the 

property auctioned, lending banks, except the remedy provided under artic le 429 of the civil 

procedure code do not have any other easy enforcement mechanisms to collect 25% of the price 

of the property auctioned from such persons. 

At the first sale by auction, there may be instances where bidders do not appear or only 

one bidder appears or bidders bid below the floor price specified in the proclamation of sale.~ is 

only where, at the first sale by auction, the highest bid does not reach the sIJm equal for the valu~ 

specified in t)1e proclamation o(s~le that a second sale shall be held as per art, 428(1) of the civil 

procedure code or where, at a duly conducted first auction, the person declared "the purchaser" 

fails to pay the purchase price and the sale is deemed to be cancelled that article 429(1) of the 

civil procedure code proviges that a re2ale by auction shall be he I:!.:) Nqnetheless, where no 

bidders appear or only one bidder appears at the first auction as to what such bids could be said . 

and what sho\!ld be done, the said relevant provisions of the civil procedure code have no clear 

answer. The said relevant provisions of the civil procedure code do not even expressly mention 

the munber of persons required to bid at the first auction. It is only from the phrase "where no 

bidders, presents himself at the second auction" inserted \U1der article 428 (2) of the civi l 

procedure code, that one may infer that the lllunber of persons required to bid should at least be . . . . 

two cYcn a~ a second auction in order there be a competiti\'(: bid . Therefore, if the presence of at 

least t\\'o bidders is required at the second auction, by analogy, two bidders at Icast must bid at 

the lirst auction in order the first auction be competitive. 

The fact that no bidder or one bidder was present at first auction sllCluld not rcsult in 

rcpcatinglirst auction. This is because, lcnding banks, so long as they haw li!llilkd the kgnl 
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requirements for first auction, should not repeat first auction indefinitely, whenever bidders fiJil 

to appear at this auction . It has been said that where a full and fa ir opportunity is given to bidders 

to participate in the sale, the requirement as to competition is fulfilled. 16 

Be thi s as it may, at the first auction , the auction commillee takes a minute that depicts 

what happened at the auction and report to the concerned offic ials of the lending bank. The sa id 

minute usually states the date, time and place of the auction and also the property auctioned 

together with its floor price, the name of members of the auction committee including the 

auctioneer and their responsibil ities in the lending bank and at the auction; the name, rank and 

address of the policemen and the name of the persons registered to bid having deposited 25% of 

the value of the property to be auctioned; the time the bid has started and ended; the amount 

every bidder has offered at the bid, the person who offered the highest price and that no bidder 

thereafter made an offer until the auctioneer very slowly counted three times before the lot is 

knocked down, that all bidders, except the purchaser, have collected the money they have 

deposited to participate in the bid. The minute does also state any matter that has happened at the 

auction and the measure taken. The minute shall be signed by the auction committee members, 

the debtor and/or the mortgagor or pledger, by persons who come from the kebele administration 

and the policemen and by the purchaser. Where no bidders or only one bidder appears at the 

auction or where bidders offer below the floor price, the minute states all such facts. 

Here, one thing that has to be mentioned is that, the practice of lending banks with regard 

to the deposit made by a purchaser in default of payment of the sale price is not in line with the 

pro\'ision of article 442 of the civi l procedure code. As per this article, \\'here a purchaser is in 

default of payment of the sa le price of immovable property within 15 days fr0111 the date of the 

sale of the property as stipulated under article 441 of the ci\'i l procedure code, the deposit of 25% 

of the sa le pri ce, after dcfraying the expenses of the sale be forfeited to the go\'crtlmcnt, and the 
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property shall be resold and the defaulti ng purchaser sha ll forfeit all claim to the propert y or to 

any part of sum for which it may subsequently be so ld. 

Noti ce that where the purchase r defau lts in payment of the sa le price at the first auction 

or at the second auction, lending banks should carry out a resale aft er the issue of a fres h 

proclamation of sale in the manner and within the time specified under arti cles 426, 4 I 4(2), 423 

etc of the ci vi l procedure code which we have thoroughl y discussed in the precedi ng parts of thi s 

section. 

Lend ing banks do not transfer the 25% of the sale price depos ited by the defaulting 

purchaser to the government after deducting the expense they incurred due to the sale, they rather 

forfeit the entire said depos it to themselves .17 What lending banks forfeit is not only the 25% of 

the amount of the floor price of the immovable property auctioned but also the 25% of the 

estimated value of movable property deposited in advance to take part in the bid due to the 

requirement of lending banks but not due to the requirements of the laws of sale of movable 

property contained in the civil procedure code. 

Lending banks do not also claim, from the defaulting purchaser, any deficiency in price 

where the property is subsequently sold at a lower price than the price obtained at the cancelled 

sale due to the purchaser in default as per the wordings of article 429(2) of the civil procedure 

code. IS This is, no doubt, against the interest of the mortgager. 

Another issue worth of contemplation is that what if lending banks refuse to sell the 

property for a hi gher price than the esti mated va lue at fi rst auction and bidders, at the second 

auc tion, offer an amount less than the price offered at the first auction? In such circulllstances, 

lending banks should be held liable for the balance since the debtor should not be deprived of his 

right over the lost opportunit y due to the fa ull of the lending bank. 
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3.2.2. Second auction 

Second auction (sale) should not be confused with resa le. Resale is, accordi ng to the 

circumstances of the case, repeating the fir st auction or the second auction, where the purchaser, 
, 

at ei ther of these auctions, fail s to pay the purchase price without good cause or where the sale is 

set aside, owing to various reasons. Second auction is to be carried out where the highest bid at 

the first auction does not reach a sum equal to the value specified in the proclamation of sa le of 

the first auction. A second sale by auction must be held after the issuance of a fresh proclamation 

of sale in accordance with the rules prescribed under articles 423 cum 428(1) of the civil 

procedure code. 

At the second auction, the property must be sold to the highest bidder even where the said 

offer is below the estimated value of the property.19 Where the lending bank rejects the said 

highest bid which is obtained at the second auction and which is below the up set price, it must 

transfer the ownership of the property to itself for its value specified in the proclanlation of sale. 

Such measures of lending banks benefit the mortgagor or pledger and should not be cons idered 

as good cause to set aside the said measure~ of the lendin~ bank, in view of the fac~ that lending 

banks are not only pemlitted but also obliged to transfer the o\\~lership of the property to 

themselves for the value specified in the proclamation of sale where no bidder appears at the . . 

second auction in accordance with article 3.,9f Amendment Proclanlation ~ld 
article 428 (2) of the ci\'il procedure code. 

At this juncture, it is important to note the pmctice of eBB and All3 , that do bid at the . 
second auction when they themselves exercise power of sale foreclosure despite the provision of 

ar ticle 430(3) of the civil procedure code that stipulates that judgement creditors must obtain the 



permission of a court to purchase property under judicial sa le foreclosure . It has been learnt that 

these banks do participate at the second auction fearing that other bidders would purchase the 

property below its estimated va lue that may not be su fficient enough to cover the loan thcy have 

extended to the borrower. 20 

It shou ld , in connection to public sa le, be noted that every sa le, be it the first or second 

auction, shall be stopped if, before the lot is knocked down, the debt and costs of sa le arc 

tendered to the auctioneer of the lending bank or proof is given to his satisfaction that the amount 

of such debt and costs have been paid into any branches of the lending bank 21 

3.3. Application of the Proceeds of Sale and Disposition of Surplus 

If the property is sold at first or second auction, the proceeds of the sale of the property 

shall be used to settle the principal amount of loan, interest thereon and costs incurred due to the 

sale within the altered (modified) meaning of article 422(1) of the civil procedure code. If a 

lending bank realizes security, it must account to the mortgagor or pledger for any surplus, 

remaining after the debt has been discharged within the meaning of article 422(1) of the civil 

procedure code and articles 2859(2) and 3105 of the civil code. 
. ~ -

If, however, the mortgagor or pledger is the borrower himself and owes to the lending 

bank other debts, in addition to the loan for which tlle realized security was mortgaged or 

pledged, there is no reason that it cannot retain sufficient of the surplus as a set off against th~se 

other debts, provided that the lending bank has received no notice of a second and other 

subsequent mortgage or pledge upon the property sold by public auction and ,,·here the said other 

debts are clue and there is no other secur ity cover for such other debts as envisaged unda arti cles 

184011ncl 184 1 of the civi l code. 
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Notice, however, that, where there exists a second degree beneficiary of the mortgage or 

pledge, the lending bank, that has foreclosed the security, should first secure the consent of the 

mortgagor or pledger before it pays the surplus to the cred itor who enjoys subsequent mortgage. 

Where such consent of the mortgagor or pledger has already been obtained at the time of the 

contract of the second mortgage or pledge, the lending bank has to pay the surplus within the 

meaning and effect of article 192 of the commercial code and articl es 2860, 308 1 and 3082 of the 

civi l code, unless the mortgagor or pledger obtains an injunction order from a court that suspends 

such payment. ~otice, further, that where a crecjitor obtains a decree of a court for the 

entitlement of the surplus, the lending bank that foreclosed the property should effect the 

payment of the said surplus into the court that passed the decree as per article 41 ~a) of the civi l 

procedure code. (ff the proceeds of the_sale is not sufficient5:nough to J<over the debt of the 

borrower, the lending bank can go againsl the b.o.rrowR with the_view tQ seeking deficiency 
, - -

judgement that we shall consider under the forthcoming section. 

3.4. Resort to the Judiciary after Power of Sale Foreclosure 

Mortgagors do frequently resort to the judiciary after a sale in order to set aside the said 

sale of mortgage whenever they believe that the sale under power is defective., 

In a civil case, Lule Endale V. DBE, the plaintiff, Lule Endale, sued DBE, the defendant , 

before the Federal First Instance Court, alleging that the defendant unduly foreclosed hi s 

property. The facts of the ease and the arguments of the parties are presented here below. 

The plainti ff, having taken a loan amounting to birr 273,402.00 from the defendant a~!d 

raising over birr 220000.00 from his O\\~l source, established metal factory with the total cost of 

birr 459,992.00 in Gojam, Bichcnu town. The lorn! W!lS to be repaid within live years in ten equll i 
. -

semi-annual installments. The security for the loan was the building of the fac tory in which the 
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factory busincss was carricd out. Thc mortgage on the building has been regi stered by the 

municipality of the I3i chena town. The business, however, has not at all been mortgaged, albeit 

the fact that the mortgage agreement stipulates merely and only saying that the entire business 

has been mortgaged. 

On top of thi s, the said business mortgage agreement which was said to be entered into, 

between the plaintiff and the defendant, prior to the coming into force of Business Mortgage 

Proclamation No 9811998, has not been regi stered by the Awraja Court in the wordings of article 

14 of Proclamation No 98/1998 cum article 1175(2) of the commercial code. 

While the plaintiff was properly servicing hi s debt periodically, in accordance with the 

loan repayment schedule, fire broke out and damaged one of the key machineries of the factory 

that resulted in the entire closure of the factory due to the fact that, in the absence of the damaged 

machinery, the factory cannot be functional. The cost of the damaged machinery was only birr 

9000.00 and has been co llected by the defendant from Nyala Insurance Company after agreeing 

that it shall use the said compensation of birr 9000.00 solely to replace the damaged property. 

The defendant, however, used the compensation for a repayment of the loan in spite of the fact 

that the plaintiff owes over birr 200000.00 outstanding loan to the defendant as at the date of the 

fire accident. Therefore, as the danlaged machinery was not replaced, the plaintiff could not 

produce and sell products and pay his debts periodically as originally planned by both the 

plaintiff and the defendant . 

The defendant, pursuant to proclamation No 97/ 1998, having re-est imated the yalue of 

the build ing and the business for birr 250000.00, which it has estimated at the time of the 

contract of loan and mortgage of the building for birr 459, 992 and having given to the plaintiff a 

30 days notice of intention to foreclose and having auctioned the propatics twice, took the sa id 

propert ies it sclf since no bidder appearcd at both the tirst and the second auction. 
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Some of the machineries that werc auctioned twice and subsequcntly transfcrred to the 

defcndant do not belong to the metal factory for which the defcndant cxtcnded the loan that is 

said to be in default. The said machineries wcre rather part of anothcr business whose loan was 

settled years ago. The defendant has released these machineries express ly confirming, in writing, 

that the loan has entirely been settl ed. The plaintiff, in his statement of claim, prayed that the 

transfer of his property to the defendant be set aside and the property be returned to him and that 

the defendant be held liable for damage and costs he has incurred due to the closure of his 

business and the law suit. 

The defendant, in its statement of defense that it has submitted to the court, having 

admitted all the facts stated in the plaintiffs statement of claim, contended that it has not 

committed any fault since the insurance compensation must be used for the settlement of the loan 

that the defendant has extended to the plaintiff as per the wordings of article 3069 of the civil 

code and that the machineries of the factory are intrinsic elements of the building that the 

plaintiff has mortgaged with the defendant. The defendant, furthermore, stated that the auctions 

are proper and the transfer of the plaintiffs property to itself is lawful in the eyes of articles 396-

449 of the civil procedure code and articles 3 and 4 of proclan1ation No 97/1998 in view of the 

fact that the plaintiff has failed to service his debts as per the loan agreement he signed. 

The court, in file No 00643, on Sene 26, 1995, held that the defendant return the entire 

property that it has transferred to itself to the plaintiff and that the right of the plainti ff to claim 

damage and costs is preserved on the grow1d that the cause for the default of the plaintiff is the 

defcndant it self s ince it has failed to replnce the drunaged machinery with the compensation it 

has co lice ted from the insurer ill1d that the defendant has no right of mortgage over the busiflcss 

of the plnintiff s ince the said mortgage ngrecment has not been made as per the relevant 

provisions of the commercial code. 
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The decision of the eOllrt is correct in view of the facts and arguments presented by the 

parties. The defcndant should not be allowed to forec lose the business that it has mortgagcd 

without expressly stating, evcry elcment of the business mortgaged as per article 178(2), 179 

and 191 (2) of the commercial code. This is because, business mortgage in Ethiopia is a kind of a 

limited scope charge modeled after continental or Germanic system unlike Anglo - American 

Universal floating charge22 Elements of a business and intrinsic elements of immovable, should 

not be taken as one and the same. Intrinsic elements are part and parcel of a building where as 

portable (movable) machines and equipment are not parts of a building but are tangible elements 

of a business. On top of these, the business mortgaged should not have been proclaimed to be 

sold before it was repaired and reinstated to its previous position, the employees of the business 

should not have been terminated and the customers disbanded. The compensation should have 

been utilized for the replacement of the damaged machinery. The defendant should have, in 

addition to the relevant provisions of laws of insurance contained in the commercial code, 

observed that article 3071 of the civil code could be invoked in order it applies by analogy where 

movable prope11ies are also damaged. Besides, the said business mortgage has not even been 

registered by the Awraja Court, it was rather registered by the municipali ty which is only in 

charge of inm10vable mortgage registration. The business had been advertised for sale pursuant 

to proclamation No 97/1998 relevant for immovable property only. For all tllese practical 

reasons, the above mentioned decision of the court is in line with article 419, 446, etc of the civi l 

procedme code. 

In another civi l case, CBB V. Wlo Menberu Assefu, the applicant, CBB, petitioned 

before the Federal Supreme Court Cassation Bench, so as the order of the Oromiya Supreme 

Court and the decisions of the lower court (High Court) be reversed. 
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As the facts of the ca~e depi ct, the plaintiff before the l30nga Ili gh court, sucd the now 

respondent, the then defendant, CBI3, for the follo wi ng reasons. The defendant, having re-

estimated the value of her hotel building and business and proclaimed public sale of same and 

participated at the second auction wi th its partner Commercial Nominee Company has purchased 

her bu ilding for birr 475,38 1.87. The plaintiff prayed that the court decide in order the defendant 

transfer her property to itse lf for the value of the property that the defendant itself has re-

estimated and caused to be specified in the proclamation of sale. 

The defendant contended that: I. the court has no jurisdiction to entertain the case or to 

decide that the defendant transfer the property to itself except deciding that the defendant pay 

compensation if the plaintiff proves that she has sustained damage due to only the defendant's 

violation of the relevant provisions of the civil procedure code articles 394-449, in the process 

of selling by auction as envisaged under articles 6 and 7 of proclamation No 9711998 . 

The High Court held that the defendant should transfer the property to itself for the value 

specified in the proclamation of sale. It is from this decision that the defendant lodged its appeal 

to the Oromiya Supreme Court. The Oromiya Supreme Court dismissed the case for lack of 

jurisdiction of a cassation proceeding over the case. And the appellant filed its petition before the 

Federal Supreme Court, Cassation Bench in order the decision of the High Court and the order of 

the Supreme Court be reversed on the grounds of almost identical points of argument it has 

presented to the trial court . 

The Federal Supreme Court, Cassation Bench, iri civi l case fi le No 9698, on Tikimt 24, 

1996 E.C, reversed the decision of the High Court stating that court s cannot order a lending bank 

so as it transfer the property to it self. If the respondent has sustained damage, she has a right 10 

bring a law suit ngainst the appe llant with the view to s<'ck ing compensation as clearly provided 

under article 6 of proclnmation No 9711998 . 
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With due respect, both the dec isions of the Hi gh court and the fed era l Supreme Court , 

Cassation Deneh arc erroneous. The J-li gh Court had no legal basis that enables it to decide that 

the lending bank trans fer the property to itself except setting the sa le aside where the lend ing 

bank participates in the auction in violation of article 430(1) and (3) of the civ il procedure code 

which is said to be relevant and be observed by lending banks as clea rly envisaged under articles 

6 and 7 of proclamations No 97/1998 and 98/1998 . 

The decision of the Federal Supreme Court, Cassation Bench is astoni shing in view of 

article 5 of proclamation No 97/1998 and article 15 of proclamation No 98/1998 which, under 

the titl e "the relationship between the bank and the debtor", do provide, in identical manner, that 

the sale made by the lending bank shall be deemed to have been executed on behalf of the debtor 

together with the meaning ofartic1e 43 0(1) and (3) of the civil procedure code . 

A lending bank, which is deemed to be the agent of borrowers and/or mortgagors or 

pledgers, should, in no way, be permitted to purchase the property that whose value it has re-

estimated, that it has notified its sale, in its own way and standard of description and mode of 

notice of sale, that where itself is the auctioneer, even where it is allowed to alter or modify 

provisions of the civi l code that are said to be relevant let alone where it is not expressly allowed 

as is in the real case. 

The legal system of Ethiopia does not, at all , allow a person to be a seller and a buyer at 

the same time in a single transactionn It does not also allow an agent to purchase the property of 

its principal unless the principal consents as it is expressly enunciated under article 2 I 88 of the 

civil code. It has been said that a mortgagee bank with power to se ll, is not, in the absence of 

agreemcnt or statutory provisions to the contrary, nllowed to bid or purchase dire'l,tl y at hi s o\\'n 
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Thus, the judiciary should not close its eyes and refu se to observe the undue practi ce of 

lending banks, for instance, where they purchase the propcrty of debtors or mortgagors by 

participating in a bid where they themsel ves are auctioneers, etc, owing merely to the provisions 

of arti cles 6 and 7 of proclamation No 9711 998 and articles 16 and 17 of proclamation No 

9711 998 that provide that any law which is inconsistent with this proclamation shall be in 

appl icable. 

It should be noted, that unless the judiciary closely observes and controls the exerci se of 

power of sale foreclosure of lending banks, the outcome of the power of sale of these banks 

would be of far reaching consequences. For instance, there maybe instances where a company 

owes a debt to several banks, many suppliers, to the public at large owing to its issuance of 

several classes of shares. Say one of the lending banks has a first degree mortgage over the assets 

of the debtor company over which other banks enjoy subsequent mortgage and over which still 

other creditors which are not engaged in banking activities enjoy junior mortgagee's status and 

suppliers and the public are unsecured creditors. Asswne, further, that creditors intend to file 

bankruptcy petition with a view to transferring the management of the debtor company to a 

qualified trustee in bankruptcy in order the trustee pull out the said debtor company from trouble 

and makes it competitive and pay its debts to all class of creditors. The first degree mortgagee 

bank, as soon as it hears of the rW11or, intends to foreclose the assets of the company and the 

matter is brought to the judiciary. If the judiciary, disregarding the provisions of articles 1019, 

1025 (1) and the following of the commercial code, decides that it has no jurisdiction or that the 

creditors can sue the first degree mortgagee bank after it has undertaken the sale and where the 

creditors prove tlmt they have sustained damage owing to the failure of the bank to obsnve the 

relevant provisions of the civil procedure code (articles 394-449), business, that require the 
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pulling o f resources of whatever kind and con tributed by whomever, would fail to enjoy ~ueh 

kind of support that comes from various economic units and the public at large. 

It should be notcd that the validity of power of sale foreclosure can be challenged even in 

countries where power of sale foreclosure has widely been practiced s inee long ago. In US A. for 

instance, there arc three rcmedics available to challenge the valid ity of a power of sale 

forecl osure. These are: I) an injunction sui t against pending forec losure; 2)a suit to set aside a 

sale; 3) an action for damages against the foreclosing mortgagee or trustee2 5 

The close reading of the provisions of the civil procedure code, articles 394-449, would 

enable us to conclude that the rules prescribed under these provisions of the civil procedure code 

which are said to be relevant to govern power of sale foreclosure in Ethiopia are more or less 

similar with that of the practice in the USA. It is because, under Ethiopian law, too , there are, at 

least, three grounds where a sale of immovable property can be set aside. These are: where the 

judgement debtor (the mortgagor) has no saleable interest in the property,26 where another person 

has an interest in the property,27 and where there is material ilTegularity or fraud in the conduct 

of the sale resulting in substantial injury to the applicant.28 The application to set aside on the 

ground of material irregularity or fraud that has resulted in substantial injury, may be made by 

the mortgagor or junior mortgagees, or any other person whose interests are affected by the 

sale29 Notice, however, that no irregularity in publishing or conducting the sale of movable 

property shall vitiate the sale, but any person sustaining any injury by reason of such irregularity 

at the hand of any other person may institute against him for compensation or, if such othcr 

person is the purchase r, for the recovery of the specilic property and for compensation in det:1ult 

of such recovery30 

Here, no tice tlmt not on ly are debtors and/or mortgagors or pledgers \\'ho may resort to 

the judiciary, in order to have the sa le sct aside or to be compensa ted where the sale price is 
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inadequate but also the purchaser where the mortgagor has no sa leable interest in the property 

sold , that is to say, the mortgagee bank has no valid mortgage over the property so ld within the 

meaning of article 446 of the eivil procedure code. The lending bank, where the property sold is 

not suffi cien t to cover the loan, can go aga inst the borrower for a deficicncy judgcment if the 

said borrower has other assets. 

Where the mortgager or pledger is a person who has mortgaged or pledged hi s property 

to secure the debt of the borrower (another person), he shal l not be liable for a deficiency 

judgement unless he has agreed to thi s effect wi thin the meaning of articles 3105 and 2859 etc of 

the civil code. 

3.5. Delivery of the Property Sold to the Purchaser or Transferring 
Ownership of Same to the Foreclosing Bank 

In case of immovable property (mortgage), where appl ication is not made within two 

months from the date of sale, to set aside the sale or the transfer of ownership of the property to 

the foreclosing bank, on the ground of material irregularity or fraud or lack of saleable interest or 

another person has an interest in the property or any such application is made but it is disallowed, 

the sale or the transfer of ovmership of property to the foreclosing bank under power shall 

become absolute with in the modified meaning of the provisions of articles 444-447 of the civil 

procedure code. 

The practice of lending banks is that they do not wait for two months from the date of 

sale to deliver the property to the purchaser or to take the possession of the property where it is 

not sold at the 2nd auct ion and whereby they are obliged to take it themselves. As it has been 

mentioned earlier, n lending bank that exercises a power of sale foreclosure posscsses not only a 

movable but al so immovable mortgage prior to the public sa le. Thus, what lending banks do alkr 
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the sale is th ut they simply deli ver the propcrty to the purchaser and writ e a lett cr to the 

concerned municipality so as the municipality transfers the ownership of the property so ld to the 

purchaser, and where the property so ld is a vehicle, they write the said letter to the concerned 

road and transport bureau and where the property sold is a business to the concerned trade, 

industry and touri sm bureau. Where the property has not been sold and the lending banks are 

obliged to trans fer the ownership to themselves, they do not transfer the ownership to 

themse lves, unless they determine to make sueh property part of their assets permanently. They 

auction it several times to get the highest price that would cover their loan amount or where they 

fai l to sell it after several attempts, they even give it to anybody in the form of donation. Where, , 

however, they intend to make it part of their asset they write a letter to the concerned government 

organ in order the ownership be transferred to themselves3
) 

Where the property is sold, lending banks set off the debt of the borrower against the 

price for which the property is sold or where the property has not been sold at the 2nd auction 

and taken over by the lending bank against its estimated value specified in the sale 

proclamation32 

Before leaving this chapter, the writer of this thesis would like to mention the fact that the 

recently proclaimed laws of power of sale foreclosure neither enabled banks to collect their loans 

effic iently nor promoted a good business culture as originally intended, though it is indisputable 

that they have collected a good amount of their loan either in cash or in kind by taking over the 

property not so ld at the second auction. 

It should however be noted that at least some of the lending banks, be it before or aftcr 

the power orsale, are obligcd to go to court to respond to the law suits brought aga inst thclll. On 

top of thi s, they do frequently reso rt to the judiciary for a deficiency judgement since the 

collateral di sposcd of undcr their power o f sale does not cover their loan amount. For instance, 
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the number of pending cases of DBE before eourts and the numbcr of cases under ils foreclosure 

units are almost equaLJ3 

The number of properties that some banks have taken over whcre they are not so ld at 

second auctions is large. Since such properties are not easily realizable, lending banks do incur 

cost for their protection and preservation. There are even instances where lending banks donate 

such properties si tuated in rural areas to persons other than the debtor34 

Ato Gezahegn Yilma, the president of the CBE, in hi s speech he made at the meeting of 

business community held at Sheraton Addis on February 30, 2005, stated that although banks 

have pressurized the legislator to enact the recent laws of power of sale foreclosure , the coming 

into force of these laws, however, did not at all support the loan collection efforts of CBE. The 

measures the bank has taken in accordance with the laws of power of sale foreclosure have made 

many potential investors and borrowers and mortgagors hesitant to use the services of the bank 

and hence the bank, hereafter, will not as such prefer power of sale foreclosure as an alternative 

fi · . 35 to en orce Its secunty. 
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CHAPTER FOUR 

Conclusions and Recommendations 

The problems surrounding the laws and practicc of power of sa le foreclosure in Ethi opia, 

which we have thoroughl y considered in the preceding chapters, may be summarized as fo ll ows. 

I. The laws of power of sale foreclosure that empower mortgagee banks to foreclose a property 

mortgaged with them is alien to the legal system of Ethiopia. Since Ethiopia is said to be a 

judicial sale country, with regard to sale of mortgage, until the coming into force of proclamation 

No 97/1998, the drafting and several amendments of the law and its application has been found 

to be difficult due to lack of knowledge and experience. 

2. Although the power of sale foreclosure is said to be the outcome of a contract, that is to say, it 

derives its validi ty from the will of the parties, due to the operation of the law, mortgagee banks 

are empowered to foreclose mortgages that they have secured in the legal system where the 

exercise of power of sale foreclosure over mortgage was prohibited and hence the legality of 

these laws has become questionable due to their nature of retrospective applicability. 

3. Due to the recently issued laws of power of sale foreclosure, lending banks are empowered to 

short circuit the legal process to enforce the securities for recovery of their loans while other 

creditors have to undergo the rigorous court proceedings and thus, the laws are di sc riminatory 

since they endow one section with legal favoritisms and deprive similarly placed other creditors 

of sll ch right. 

.j. Unless one resorts to the relevant laws contained in the civi l code and commercial code, the 

recently proclaimed laws of power of sale foreclosure do not have provisions that govern the 

n eat ion, duration and ex tinction of a valid mortgage or pledge agreement. Therdorc, the 
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duration of power of sa le foreclosure can only be understood from the provIsions regurding 

mortgage or pledge contained in the above mentioned codes. 

Moreover, these laws of power of sale foreclosure merely cross-refer to articles 394-449 

of the civil procedure code so as the foreclosing banks be guided by them without evcn pointing 

out the relevan t provisions amongst them. The said cross referred provisions of the civil 

procedure code, even where they seem relevant, cannot easi ly su it the purpose of lending banks 

without some alteration or modification. The degree or extent of modification results in injustice 

on the debtors, subsequent mortgagees and other unsecured creditors. In this regard, it can be 

said that the laws of power of sale foreclosure are incomplete, bones wi thout flesh. 

5. Among the recently proclaimed laws of power of sale foreclosure, proclamation No 9711998, 

which is said to be "A Proclamation To Provide For Property Mortgaged Or Pledged With 

Banks", since it provides some rules on sale of pledge, it collides with the properly crafted laws 

of pledge contained in the civil code, let alone to be serving its purpose as an alternative to 

judicial enforcement of securities. As our investigation has made it clear, because of the nature 

of pledges and the nature of the obligation secured by pledges, it is impossible to give a 30 days 

prior notice of intention to foreclose and to issue a 15 days long proclamation of sale in case of 

pledge. Therefore, it is difficult to be guided by the rules of civil procedure code which are said 

to be relevant to forec lose a pledge. The legislator, when it employed the term "pledge" in thi s 

proclamation, wanted it to mean, perhaps, "movable properties" like vehicles without fully 

lU1derstanding what "pledge" really means. 

6. The recently proclaimed lml's would enable banks to cause injustice not only on borrowers 

and/or mortgagers but also on any secured creditors that are not banks and any unsecured 

creditors including banks themselves because lending banks, instead of giving a business a 

chance to be managed by trustees, in order it be profitabk, in accordance with the bankruptcy 
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law embodied in our commercial code. mostly foreclose them, Though the commercial code has 

got several types of remedies that enable a business to rehabi litate where it fails to repay its loan 

due to temporary problems. there is no provision in the recently proclaimcd laws of power of 

sale foreclosure that prevcnt lending banks to exercise their power of sa le whcre creditors of a 

company or any other borrower engaged in commercial activity intends to give a chance for such 

rehabi li tation, 

7. The practices of lending banks with respect to power of sale has been found to be problematic 

not only, due to the incomplete and vague nature of the laws of power of sale foreclosure but 

also due to their own weaknesses such as lack of adequate knowledge of prudent lending, in 

particular, and principles and practices of banking business in general. On top of these, lending 

banks, owing to various loopholes of the said laws have availed. do re-estimate, themselves, the 

value of the property to be auctioned, bid at auction and dispossess immovable and business 

mortgage prior to the public sale going against the clear provisions of relevant laws of the civil 

procedure code. 

8. We have seen that how the Federal Supreme Court, Cassation Bench, the highest organ of the 

judiciary. is reluctant to set aside a sale held under power in violation of the relevant laws. 

9. The research has also made clear that the recent laws of power of sale did not enable lending 

banks either to curb the flow of cases, in connection to loan collection, to c01ll1s or to stan1p out 

or significantly reduce their non performing assets. The said laws rather have become a cause for ,-
traders and investors to retreat fTom banks owing to fear of the exercise of power of sa le of 

lending banks, 

The writer of this thesis, therefore, rt'commends, in order the under mentioned measures, 

that involve both legal and non-legal aspects, be taken by those concerned bodies with no further 

delay. 
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Of all the parties concerned, banks, operating in this country, should ~trive to transform 

the traditional and fragmented economy into modern and big economy. In order the said 

transformation takes place, through uninterrupted process, banks should be vanguard to play an 

exemplary role such as the following. 

Bankers should commit themselves to principles of prudent lending in order, not only, to protect 

their assets from losses but also in order their wealth increase and their bank achieve growth , the 

standard of which enables it playa signifi cant role in the national economy. The said prudent 

lending should include lending a limited amount of money to an individual traders such as in the 

United Kingdom! which is not greater than 75000.00 pound. Lending money worth in million to 

individuals is not the hallmark of a bank committed to principles of prudent lending. Banks 

should note the fact that, however capable an individual human being may be, he is mortal and 

his said ability is limited and his equity capital is minimal particularly in Ethiopia where 

accumulation of private capital was prohibited by law during the command economy. For 

instance, in India, development banks used to lend long term investment loan capital to public 

share companies only. It is only after 1971 that they are allowed by law to extend investment 

loan capital to well capitalized and managed private limited companies. They do not however 

extend loans to individual human beings (sole properties). 2 

Our banks should learn from Indian bank's practice with respect to investment finance in 

view of the fac t that, in Ethiopia, it is mainly investment loans that are usually in default owing 

to shortness of repayment period and the big amount of the loan granted to sole proprietors or 

undercapitalized private limited compnnies. The granting of investment loans to public share 

companies or working together with public share companies has numeroll s advantages: public 

share companies, unless dissolved for good Cl1l1se, have papetllal existence. In this regard, it has 

been said that: 3 
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"/I share com pany is u suitable form of bus iness organil1ltion. It s life 
docs not depend upon the death, insolvency or retirement of any or all 
shareholdcr(s) or direetor(s). Members may cOl11e and go but the 
company can go on forever. During the war of World War II , all the 
members o f one company, while in genera l meet in g. were killed by a 
bomb. Out the company survi ved; not even a hydrogen bomb could have 
destroyed it". 

The public share company is the most suitable form o f bus iness organization to compri se an 

unlimited number of shareho lde rs and capital, hence, enable a given country to mobili ze 

resources from c iti zens or organizations of any country w ith the v iew to engaging III a 

meaningful industri a l, agricultural or service sector m anaged by professiona l executi ves. 

Studies in economic and social history in general and the growth of bi g businesses in the 

United States and western Europe in particular reveals that : 4 

"the businesses that are undertaken by compani es can be distingu ished 
from traditional enterprises by virtue of their size . Companies employ for 
larger capital assets and greatly expanded work force . These companies 
a lso tend to employ more of their assets in the form of fi xed capital, 
rather than working cap ital. 

Such companies usually embody an integration of potentially 
separate processes or plants. Horizontal integration joined similar or 
identical firms. Vertica l integration amalgamates different stages in a 
manufacturing process, between raw material acquIsition and final 
product sale com monly able to red uce unit costs thus ach iev ing 
economies of scale. 

Companies are able to diversify into new product lines, and often 
characterized by their commitment to continuing programs of sc ientific 
research development in order to develop and refi ne new products. 

It is companies that oftenly grow rapidly introducing expe nsive 
new technology, the financial burden often exceeded the funds that could 
be generated from retained profit. [n some cases, capital was raised in 
stock markets due to which the equity in large companies come to be 
increas ingly diffused amongst large number of share holders; ownership 
in such companies was no longer commonly represented by intimate 
groups of entrepre neurs or fanlily members, but by seemingly 
anonymous bod ies of millions of individual and institutiona l invcstors 
slich as insurance companies and pension funds. 

The growing s ize, complexity and geographi ca l spread of 
modern and big businesses of companies enab le the introduction of novel 
and increasingly sophisti cated forms of management. Consequently there 
evo lved a new elass of sa lari ed executives orga nized in hi era rch ies of 
uppcr, middle and lower management which resulted in the di \'orce 
owncrship and contro l of a company unlike th e small firms to be 
managed by their owners, perhaps ass isted by few foremen or clerica l 
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, t;lfT. And it is thus 11 fundamcntal shift forms a systcm of proprietori;d 
capi talism to malHl gcr ial capita lism or sometimes termed as peoples' 
capita lism." 

Our banks, therefore, should learn a lot from western countr ies' experiences indicated in 

the before-mentioned quotations and develop an interest to invest in equi ty shares. Our banks 

should, insofar as they grant investment loans after an appraisal, at least, be able to convcrltheir 

loans in to equity shares and take over the management of the firm where the borrower defaults 

in order the firm revitalizes as the experience of banks in the United Kingdom and Indias 

Investors and/or borrower's in this country, should be cognizant of the fact that an 

individual effort is full of limitation and learn to work jointly by way of pulling resources of 

what ever kind under a public share company instead of establishing similar businesses here and 

there and engage in unhealthy competition. They should also learn that thei r joint effort would 

enable them get relieved from being burdened by bank loan that lead their business to default and 

foreclosure before their businesses even commence their operation. They should be honest and 

commit themselves to the values of genuine trades and engage in meaningful economic activities 

in order their country and themselves benefit from their investment endeavors. In this regard, our 

investors have to take the sincere advice of professor Escara,6 the drafter of our cOl1Ullercial 

code, which he gave four decades ago and quoted here below: 

"At present, Ethiopian capitalists (those with sufficient 
income so that they can invest part) do not appeal to be actively 
interested in the industri alization of the cotmtry, with the result that 
foreigners have taken the initiative in this field, which is not 
normal. National investments are made, primarily, in land, in 
animals, and in construction of houses for renting, one does not 
subscribe vohmtarily- and for good reaSOI1- to the shares of 
companies. If the would be commercial code regulates the share 
company with simple and clear rules which would protect national 
sav ings, one would see a day where there would be numerous 
share companies owned solely by Ethiopians or by Ethiopians with 
some part icipation of foreign capital. Thus, Ethiopians will acquire 
pre-eminence in their own economy, will interest themselves in the 

It6 



industrial expansion of the country (which must accompany 
agricultural expansion), will enlarge the amount of their 
investments, and will create a national saving of transferable 
securities, which is a condition of all lasting economic 
development" 

The government has an important role to play through its organs:- the legislator, and the 

judiciary. The judiciary, at least, until the legislator enact a fresh law that would properly govern 

a power of sa le foreclosure, should interpret the relevant provisions of the civil procedure code 

and protect debtors from the consequences of undue practices of banks. The legislator should not 

close its eyes where debtors desperately seek its support. that halt the undue practices of banks 

and the judiciary which we have already considered thoroughly and hence it is high time for the 

legislator to review the recently proclaimed laws of power of sale foreclosure (proclamation No 

97/1998 including the amended one and proclamation No 98/1998) and enact a fresh law capable 

of protecting the interests of all classes of creditors and debtors. 

As it has already been pointed out earlier, it is difficult to exercise power of sale 111 

accordance with the two proclamations without causing injustice on debtors and unsecured 

creditors and even junior mortgagors or pledgers due to the nature of the cross referred 

provisions of the civil procedure code. The very nature of the cross referred provisions of the 

civil procedure code does not suitably fit the purpose of sell under power as they are crafted to 

guide litigant parties in the course of judicial proceedings and the courts, in order they be able to 

resolve the litigation of litigant parties. Identifying the relevant provisions is difiiclJlt for the 

debtors, the foreclosing banks and even for the courts. Even where they attempt to identify the 

sa id relevant provisions, it would again be difficult to employ them without alteration or 

modification. The alterations, in turn, result in injustice. 

i\ fresh law of power of sale foreclosure has to, therefore, be enacted after a thorough 

investi gation of the rich experiences of other rountfies elsewhere in the world . The would be 
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enacted law should not be applicable to pledge as the sale of pledge under power has already 

been beautifu ll y governed by the civ il code. The would be law should also clearly respect the 

mode of security enforcement incase of bankruptcy proceedings embodied in the commcrcial 

code. Moreover, the said would be law should destine a mechanism whereby the sa le under 

power be confirmed by a court of law. 

On top these, a separate stay law should be enacted with the view to gran ting a sufficient 

grace period to debtors to enable them pay their debts where draught, war, econom ic crises etc 

obstruct loan repayment. The stay law should be able to suspend not only power of sale but also 

delay execution on the debtor's property under judicial foreclosure and set a minimum value 

below which property can not be forcibly sold to sati sfy a debt like that of the practice in the 

United States of America7 

The legislator should also include sufficient provisions in the banking laws that make 

lending banks responsible to their own loans and liable to the equity of borrowers where they 

intentionally or negligently provide their customers with wrong advises that lead customers to 

losses like the laws and practices in the United States of America8 

It is only the joint efforts of the govemment, traders (investors) and banks that would 

alleviate problems surrounding loans in default and non performing assets of banks. The issuance 

of defective laws of pO\\'er of sale foreclosure alone will not discipline borro\\'ers to repay their 

loan and avoid lengthy judicial sale forecl osure as the preambles of the recent laws of power of 

sale foreclosure do herald. 

lIS 
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CONSTRUCTION AND BUSINESS BANK 

CONTRACT OF TERM LOAN 

This contract is made and ente red into this ___ day of __ 20 __ between 

=:--:-:----, ______ (Spouse)'-=---,--,-_______ _ 

Resident ____ -:-:--:---:--__ City Resident City 

Woreda-,--___ Kebele__ Woreda ___ Kebele-:-;-_____ _ 

House No. __ --:-::-Tel. No. House No. __ ---:-=:Tel. No.o-:-:--___ _ 

P.O. Box IO/License No. P.O. BOx IO/License No. 

(hereinafter · called " the Borrowerls") and the construction and business Bank 

(hereinafter called " the Bank") upon the terms and conditions herein conta ined. 

I. TERMS AND CONDITIONS OF THE CREDIT 

1. a) The Bank grants to the Borrowerls a loan of Birr ) 

( Birr), receipt of which IS hereby acknowledged by the 

borrower/so 

b) The Borrower/s hereby agree/s that if the loan granted is for the purpose of 

equipmenU merchandise, the payment shall directly be made to the supplier 

of such goods. 

2. The Borrowerls sha ll jointly and severally repay the amount of the loan granted 

togethe r with interest, expenses and al l costs on or before the day of 

__ 20__ as hereinafter provided. The repayment shall be 

birr ) ( Birr) per 

and payment wil l be made at the Bank's Branch starting on -c----,---,-..,.--,---

day of 20 to be continued uninterruptedly unti l the whole debt is fully 

settled . 

3. The loan granted shall be applied to or utilized exclusively for the purpose of 

• Does not ilpply to busil1ess 10811 



4. a) Amounts so advanced or debiled to the loan account together wi th cos ts and 
expenses assumed by the Bank shall bea r interest at the rate of percent 
( %) pe r annum ca lculated on daily balances and repayable on the last 
day of each month. The rate of inte rest ind icated in th e contract may vary from 
time to time accord ing to the interest rate directives or regulations to be issued 
by the National Bank of Ethiopia of or by the decisions of the Bank. Hence, th e 
interest rate to be issued by the Nationa l Bank of Ethiopia or by the Bank will 
replace, ilS of the date of such change, the interest rate in this contract. If the 
new interest exceeds the one indicated in th is contract, the Bank at its discretion 
may either extend repayment period or increase month ly repayment. 

b) Shou ld th e Borrower/s fail/s to utilize the advance made for the purpose 
mentioned in this contract or faills to pay any installment of the principal due or 
violate any clause of this ag reement a penal ty rate of percent 
( __ %) per annum wi ll be applied from the date of default in addition to the rate 
of interest provided for under Article 4(a) herein-above. 

5. Any payment made by the Borrower/s shall first be applied to settlement of costs 
and expenses assumed by the Bank, then to payment of interest due and then to 
the principa l. 

6. Should the Bank demand, the Borrower/s at any time wil l make and sign 
negot iable promissory notes payable to the Bank for the amount or amounts due 
under this loan . The issue of such promissory note shall not be construed as a 
notation of the loan contracted hereunder. Al l expenses for the issuing of such 
promissory notes should be borne by the Borrower/s. 

II. PLEDGE OR MORTGAGE OF PROPERTIES 

The Borrower/s has/have hereby pledged/mortgaged bui ldings/vehicles/negotiable 
instruments/merchclild ise/business or such other items which may be evidenced by lis t 
or lists attached to this contrac t as security for the performance of the obligations of the 
borrower/s in this cOlltrac t. 



N.B: - The type of security that is not applicable should be cancelled by writing across 
the appropriate space the v/ords NOT APPLICABLE , 

DESCRIPTI ON OF SECURITIES 

A. DESCRIPTION OF BUILDINGS/HOUSES 

.. 
OWNER'S TITLE DEED CERTIFICATE CITYITOWN WaR. KEB. ESTIMATED VALUE AT 

NAME NO. NO, THE TIME OR 
MORTGAGE 

I 

I I 

B, DESCRIPTION OF VEHICLES 

OWNER'S TYPE OF PLATE I ENGI NE CHASSIS BOOK ESTIMATED VALUE AT 
NAM E VEHICLE & NO. NO. NO. NO. THE TIME OF 

MODEL MORTGAGE 
I 
I 
I 
I 

,1 



C. DESCRIPTION OF NEGOTIABLE INSTRUMENT 

TYPES OF NEGOTIABLE OTY. VALUE RE IAARKS 
INSTRUMENT II~ BIRR 

, 

D. DESCRIPTION OF MERCHANDISE 

ITEMIZED LIST OF OTY I COST/MARKET PRICE MARKS STORED AT 
MERCHANDISE 

I 
I I 

I I 
I I 
I I 

E. BUSINESS MORTGAGE 

NAME OF THE NAME OF OWNER"S OBJECTS OF LICE. CITYfTOWN WOR. KEB. BUll. 
BUSINESS THE 8RANCH NMIE BUSINESS NO. NO. 

IF .~NY 
I 
I 

s. <1) The details of ll1achinmies ,lIld equipment of the business ll1ortg8ged is 
evidenced by tile 8ttac il ed list for the 10811 granted under this contrClC t. All 
811 future acquisitions of 8ny type of property by til e ll1ortg8ged business 
sl1811 be deemed pledged or mortg8ged 8;; 8ddition81 secu rity for the debt 
incurred as per this contract. 

·1 



b) Tho pledge or mortgvge sha ll likewise apply to the intrins ic elements , 
accessories and appu rtenances of the said properties as we ll as to the 
incorporevl elemen ts of the business mortgaged. 

9. In pursuance of this contract the Borrower/s agree/s to deliver into the possess ion ( 
direct or indirect) of the Bank the merchandise/title certi fi cate/negotiable 
instruments ( commercial instruments, transferable securities, documents of title to 
goods). 

10. The Borrower/s in respect of the property pledged/mortgaged warrant(s) and 
affirm(s) that: -

a) The"yi/he/she/it is/are/ the owner/s of the properties pledged/mortgaged. 

b) They/he/she/it have/has good and lawful title to the property. 

c) They/he/she/it are/ is the lawfu l possessors/s of the properties mortgaged and 
that sane is/a re free from any encumbrances whether judicial, legal or 
contractual except for securing debts pertaining to this contract. 

Q,The Bank by itself may insure the mortgaged properties against loss or damage by 
, fire or any other forms of risk and renew same at the expense of the borrower/so 

Under such policy of instruments the Bank will be the first beneficiary. Any 
outlays assumed by the Bank to insure the mortgage and/or to renew the policy 
shall be debited to the loan account and be repaid by the borrower/s with the 
interest rate specifies herein until the debt is fully settled . 

12. The total value of the pledged merchandise/instruments shal l always be at least 
higher by percent ~%) than the amount of the loan granted. 

13. In the event the sell ing price of the merchandise pledged drop below th e cost price, 
the Borrower/s shall deliver from time to time into the possession ( direct or 
indirect) of the Bank other merchandise acceptable to the Bank and of sufficient 
market value so as to maintain the total value of the merchandise pledged at a 
sum not less th8n the amount of the loan plus agreed marg in. Such 8dditional list 
of merch8ndise shall be deemed part of the contract. 

14. For the pu rpose of determining compli8nce with the provisions hereof, the Bank 
IllC1Y at any time inspect, visi t or check the conditions and st8tus of the business 
8nd 811 the properties given <1S securi ty for the performance of the obligation under 
this contl'8ct. 

15. The Borrower/s undertnke to keep 8nd to Illnintnin the snid properties in 8 stnto of 
good conditions nnd repHir. 



16. The Borrower/s agreed that compensa tion arising out of the expropri ation of the 

mortgaged property or any part thereof should be paid to the Bank for the 

reduction or settlement of any indebtedness under this contrac t. 

III TERMINATION OR CANCELLATION 

17. The whole pr any part of the loan advanced herein includ ing interest accrued and 

any costs and expenses arising out of this ag reement, shall become immediately 

due and payable if:-

a) The Borrower/s faills to util ize the loan arising out of this agreement 

for th e purpose it is advanced to. 

b) Th ere be default in the payment of any installment of the principal. 

c) Th ere be default in the payment of two consecutive installments of 

interest together representing 10% ( ten percent) of the amount of the 

loan . 
d) Th ere be the death, interdiction, bankruptcy or insolvency of the 

Borrower/s. 
e) There be violation of any clause of th is agreement by the Borrower/s. 

18. The Borrower/s hereby authorize/s the Bank to sell the mortgage /pledged property 

by auction upon giving a 30 days prior notice to him/herlitlthem and to transfer th e 

ownership of th e property mortgaged/pledged to the bl,lYer if hefshefitlthey failfs to 

pay the whole or any part of the loan advanced with interest accru ed including any 

costs and expenses, related to this agreement as provided in Art icle 17 of this 

ag reement. 

19. In the event of failu re of the Borrowerfs to discharge th e obligations assumed herein 

with interest or any part thereof, or any costs and expenses as provided hereby, th e 

Bank shall have the right to reimburse itsel f from any and all sums which the 

Borrowerls /llust have on deposit or other-wise with the Bank or in any Bank or 

financia l institutions. Thus, the Borrowerfs givefs an irrevocable authority to any 

Bank or financial institutions. Thus, the Borrowerls givefs an irrevocable authority 

to any Bank or financ ial institutions. Thus. the Borrowerls give/s an irrevocable 

milhority to any Bank or fin(1nc ial institutions to 8ccept any request of the B8nk for 

reimbursement of th e 108n frolll 8ny funds which he/shefthey/itl/ll 8Y helVe on depos it 

or otherwise. 

~ 20. The Borrowerf:> ilg ree/s to pily 5% service silles t8~ on the interest to be cillcula ted 

ilS stipulilteei in this contmct on the 1110nthly (1ccrucei interes t (1 11ei is paY(1ble, Elfte r 

being (1eieieei to th e Illonth ly rep(1Ylllent. on tile 10(1n repElYlllen t d(1 te. If slich t(1X is 



not paid on such date together wi th the loan repayment, it should be added on the 
debt and bear interes t at the rate prescribed in the contract. Shou ld th e authority 
change th e rate of tax , then the new rate wi ll replace th e one in this contract as of 
the date of such change. 

21. The parties hereto have expressly agreed that there shall be no period of grace for 
carrying ou t the obl igations of the Borrower/s under this contract. 

22. Al l cos ts relating to stamp duty, registration fee , insurance premium, or any other 
related expenses arising out of th e execution and recorda tion or extingushment of 
this contract or otherwise ari sing hereunder shall be borne by the Borrower/s. 

In Witness whereof the parties hereto have signed this contract on the day and year 
fi rst above written. 

Bank Borrower/s The Spouse of the Borrower 

Witness: 1. ___ _ _ _ _ _ 
2. ____________ ___ 
3 . ____________ ___ 

./ 



Construction and Business Bank 
Loan Contract 

Thi s Contract is made and entered into this _____ day of 

~~ __ ~.20 between _______________ _ 

Residen t in City (spouse ___________ _ 

INoreda Kebele Resident in _________ city 

Tel. P.O.Box Woreda Kebele ______ _ 

House No, _______ _ House No. __ --,----::-::c--____ _ 

Licence l iD No. _____ _ Tel._--,~--P.O . Box.------
Licence liD No. ________ _ 

( herein after called " the Borrowerls") and the Construction and Business 

Bank ( herein after called" the Bank") 

Wherein the parties mutua lly agreed, as follows:-

Art . 1. The Bank has agreed to grant in lump sum or phase by phase to 

the Borrowerls advances up to the total sum of 

birr (~ ______________ _ 

_______________ -:-__ --, ___ birr) 

repayable jointly and severally by the Borrowerls with costs, 

interest and expenses on or before ______ day of 

____________ 20 _____ _ 

Art. 2. The sums so advanced to the Borro\\'erls shall be applied to 

or utilized exclusively for the purpose of _________ _ 

which has proper authorizat ion frolll, __________ _ 

Art. 3. a) The Borrowerls agree/s that the advances will be effected to 

him/her/itlthem from time to time after the progress of the 

project intended is evaluated by the Bank. 

I(\'· I PI 

b) With the firs t adv8nce under this agreement th e Borrowerls 

undert8ke/s forthwi th to cO lllmence the implementation of th e 

s8id purpose for which adv8nces hereunder are contracted. 

c) The BOlTowerls 8gree/s th8t second cllld further adv8nces 

shnll Dilly be m,lde 8fte r det8iled st8 tem ent of the work 

performed 8nd v81ue thereof is submitted to the B8nk 8nd 

nrtcr tho 88nl\ confirmed th8 t the rOlm1inina lonn wi ll cover tho 

rct11ninina pmt of the projec t. 



/\r t. 4, D) Amounts so advanced or debited to the loan account 
together with costs and any expenses incurred by the 
Bank pertaining to the loan shall bear interest at the rate 
of percent{_%) P!,r annum ca lcu lated on daily 
balances and payable on the last day of each month, e 

The rate of interest indicated in this contract may vary 
from time to time according to the interest rate directives 
or regulations to be issued by th e National Bank of 
Ethiopia or by the decis ion of this Bank, Hence, the 
interest rate to be issued by one of the sa id Banks wi ll 
replace , as of the date of such change, the interest rate 
in this contract. In ca se , th e new interest rate exceeds 
the one applied herein, the Bank at its discretion may 
either extend repayment period or increase monthly 
repayment. 

b) Should the Borrowerls fail/s to utilize the advances made 
for the purpose mentioned in this contract or fail/s to pay 

f any installment of the principal due under this contract on 
due date together with such interest as may have accrued 
or should there by any non-compliance with the terms and 
conditions hereof or commitls any breach thereof, a 
penalty rate of percent ( __ %) per annum wi ll 
be appl ied in add ition to the rate of interest provided for 
under Art, 4{a), 

c) When the loan is granted, th e Borrowerls shall pay a 
service charge of percent ( %) on the 
aillount of loan granted, This ch arge shall be debited to 
the loan account and be repaid by the Borrowerls on 
monthly bas is tog ether with the interest rate stipulated 
herein after being ca lcu lated proportionally to the life of 
the loan, 

0) The Borrowerls shal l pay a cOl11mitment charg e of 0,75% 
per ClnnUI11 on th e amount of the undrClwn bCl IClnce of the 
10Cl n grClnteo fro lll th e dClte of signature until the whole 
Clov8nce is w ithormvn, Such commitment chmge SI1811 be 
c81cul8teo on o8ily bClsis 8no pay8ble on the 185t oCly of 
88ch mon th, 

1\\,- 10 1 2 



Art. 5. a) The Borrower/s agree/s to pay Ethiopian Birr ) 
( ) 
monthly at the branch of the Bank 
since 20 or its equiva lent in US 
dollar at th e Bank's account aviable at _-,-_____ _ 
Bank or such payment shal l be effected pu rsuant to the 
agreement to be reached by the pa rties , and settl e the 
amount advanced with the interest thereon includ ing any 
costs and expenses ari sing out or-this contract before or on 
the date mentioned in Article 1 hereof. The Borrower/s 
further agree/s to pay monthly since the date of contract, 
the interest accru ed on the amount advanced 
before 20 

b) Any payment made by the Borrower/s shall first be appl ied 
to costs and expenses incurred by the Bank, then to 
payment of the fi rs t installment of interest due and then to 
principal. 

c) Shou ld th e Bank demand, the Borrower's at any time wi ll 
make a signed negotiable promissory notes payable to the 
Bank for the amount or amounts due under this loan 
agreement. The issuance of such promissory note shall not 
be construed as a novation of this loan contract. The 
Borrower/s sha ll bear al l the expenses incurred to the 
issuance of such promissory notes. 

Art. 6. In order to secure th e repayment of the loan as per th is 
" agreement, the Borrower/s hereby constitute(s) property 

situated at Town, Woreda Keble __ _ 
evidenced by title deed No. as a fi rst degree mortgage 
and possession of such title deed being delivered to the Bank. 

Art. 7. With regard to the Illortgaged property, the Borrower/s warrantls 
,lnd affirlll(s) tllat:-

IW-ilil 

il) 
b) 

c) 

Ile/she/itl they is/are tile oll'ner/$ of tile said property, 
he/she/it/ they Ilas/hilve a good and law ful right to the 
property. 
Ile/she/it/they is/are the Imvfll l possessor/s of the 
property(ies) Illortgaged and timt saille is/me free frolll 
il ily enclIlllbmnces whether judicial, lega l or contmctllill 
e:\cept fo r secllring debts pertnilling to thi s contmct . 

. \ 



Art. 8 a) The Borrower/s agree/s to insure Ihe mortgaged property 
against fire and renew same at the insurance Company 
acceptable by the Bank or the Bank at its option insure the 
mortgage property and/or renew the policy at the Borrower/s 
expense. In both cases the Bank shall be the first 
beneficiary. Any outlays assumed by the Bank to insure the 
mortgage and or to renew the policy sha ll be debited to the 
loan account and be repaid by the Borrower/s with th e 
interest rate specified herein until the debt is fully sett led. 

· 1;» The extent of the aforementioned life policy must be 
acceptable to the Bank and if the Borrower/s is/are 
incapable to pay during the life period of the loan for 
whatever reason, then the Bank may do so and such 
expenses assumed by the Bank will be debited to the loan 
account and shall also bear interest as provided herein. 

c) After fully understanding the Mortgage Redemption Policy No. 
AMP 7384G and its amendment, which the Bank has entered 
into with Ethiopian Insurance Corporation life Insurance 
Section, the Borrower/s ag reed to assume the benefits and 
liabilities emanating therefrom. 

Art. 9. For the purpose of determining the full compliance with the 
provisions hereof, the Bank may at any time inspect and check 
the condition and status of the business and/or all the properties 
given as security for th e performance of the obligations under 
this contract. 

Art. 10. The Borrower/s undertake/s to keep in good condition and to 
properly maintain th e property that constitutes part of the 
security. 

Art. t 1. The Borrower/s agree/s that compensation ari sing ou t of the 
expropri8tion of th e mortg8ged or pledged propel'ty or 8ny pmt 
thereof shall be paid to the B8nk in reduction or settl emen t of 
th e debt. 

I\rt. 12. In the event of failu re of the BorrolVer/s to dischmge the 
obligiltions assumed herein with interest or any pm t th ereof or 
ilny cos ts ilnd expenses ilS provided hereby, the Bnnk Shilll 
hnvo the right to reimburse itself fro l11 ilny ilne! 811 SlI illS , which 
tho Borrowor!s mllst hilve on clopo~it or otherwise with the Bilnk 

1(('- 1 () 1 ·1 



or in Dny Bank or financial institution. Thu s, the Borrower/s 
Uive/s Dn irrevocable au thority to any Bank or financial 
institutions to accept any request of th e Bank for reimbursement 
of th e loan from any fu nds which he/she/th ey it may have on 
deposit or otherwise. 

fIrt. 13. The whole or any pa rt of the loan advanced hereunder includ ing 
in terest accrued and any costs or expenses arising out of th is 
contract shall become immediately due and payable if:-

V 

a) the Borrower/s misapply/ies or faills to util ize any advance 
or advances as provided herein fo r the purpose intended; 
or 

(I b) there be default in payment of any installment of the 
principal, or 

c) there be defau lt in the payment of two consecut ive 
installments of interest together representing at least ten 
percent (10%) of the amount advanced under this loan 
agreement; or 

d) there be the death, interdiction, bankrubcy or insolvency of 
the Borrower/s ;or 

e) there be violation of any term of this agreement by the 
Borrower/s 

Art. 14. The parties agree that there shal l be no period of grace to be 
granted fo r ca rrying out the obligat ions of this ag reement by the 
Borrowe r/s. 

,'-\ 1'1.1 5. The Borrower/s undertake/s to pay al l costs re lating to stamp duty , 
registration fee , or allY other expenses arising ou t of the 
execution and recordation or ext inguishillen t of this contract or 
othe rwise ilrising hereunder. 

,-\1'1. 1 G Th e Borrower/s hereby 3uthorize/s the 83nk to credi t the 103n 
ilccoun t by the ill1l0unt 3dvclllced to him/her/them/ it ilnd to 
reimburse the fo r the 
cos ts the liltter suspended to cons truct the bui lding, 

1\ 1' 1. '17 The [lorrower/s hereby dedmes thn t hl' is single, 

1 
I 



In Witness whereof the parties hereto have signed this contract on the day 
;md yea r first above wri tten. 

Bank Borrower BorroVier Borrower 

In the presence of: 

1. ______ _ 

2 _____ _ 

3. _____ _ 

(, 
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LOAN AND MORTGAGE AGREEMENT 
..., 

This AGREEMENT is made and entered into this day 
of 1999 be tween the Development Bank of 
Ethi opia (herein after called" the Bank" ) and Ato Sirgaga Dori ~ 

lhereinafter called "the Borrower"); 

WITNESSES 

WHEREAS the Bank is engaged in extending investment loans to 
ai d in the development of Ethiopia; and 

WHEREAS the Bank has obtained a loan from the European 
Investment Bank for the purpose of financing small and medium 
sized private sector enterprises; 

Whereas the Borrower has applied for a loan of Birr 7,803,000,
(Seven million eight hundred three Birr) hereinafter called the 
"Loan" ) to finance bui lding and civil works, purchase of 
manciheties and equipment as well as part of working capital 
requirement of the Plastic Products ManufactUling Factory 
(hereinafter call ed the "Project")' 

\Vhereas the repayment of the Loan togethtT wi th interest and all 
other charges and costs thereon is sec\Jred by first degree mortgage 
on the part of the assets and property of the project the value of 
which shall fu lly coyer the principa l loan, interest and all other 
charges and costs tha t the Bank inculTs to enforce all the 
obligation of the BOlTower here in ; 

NOW, TllEREFORE, in cons idcration of the premises above and ' 
the 111utual covcnant~ hercund er the B:mk :lnd the Borrowcr agrl'e 
as fol1ow s:-

\ 
\ 

, . ' 
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Section 1.01: Loan 

2 

ARTICLE -/ 
LOAN 

The Bank agrees to lend to the Borrower, in accordance with the 
terms aiid conditions in this Loan Agreement an amount not to 
exceed Birr 7,803,000.- (Seven Million eight hundred three Birr) 
for financing the Project and to be disbursed from the Borrower 's 
account direct to contractors, suppliers and/or the Borrower as 
stipulated hereinder. 

1" Disbursement - Birr 1,328, I 00 for contractor or loanee to finance partial cost 
of building after verification by the Industry Department and 
Technical and Building Administration Services that the 
promoter has invested about Birr 2,130,000.- on building 
from own source. 

2"d Disbursement Birr 4,356,900.- to supplier to finance tota l foreign cost of 
water pipe and fittings machine mould and partial foreign 
cost of plastic shoes manufacturing machinery after 
verification by the Industry Department and Technica l and 
Building Administration Sef\ices that the I " disbursement is 
properly utili zed nnd the promoter has inYested BilT 
3,998,200 on opening and lln:mcing partial foreign cost of 
plostic shoes machine, tala I f,'reign cost of pbslic shoes 
moulds and household \vores machine .-

3" Disbursement Birr 2, 118.000.- to supplier ,'r Loanee to finonce cost of 
working c:1pitnl rcquircl1ll'll( nnd cost of Yt'hic1c nOel' 
\'Criti,,:ltion by Industry Dq':lrtment that the previous 
disbursements :Ire properly utilized and Ihe promot"" has 
submitll'd documen l thallestif)' the nrriva l ofmadlincry and 
equipment the promolL'r ""lmnitlL'd 10 COWl' loca l and 
fon:ign l'O$t of mnrhilll'ry :lll~i I..'quipmcnt amounting Dirr 
1,000,000.- purl'lmsc of tllt11ilure of Dill' 79,700 nnd 
pa)'nh'nt oflhe Ihen due inl,'!'\',1 ,'fBirr 464,000.- is made. 
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However, before the first disbursement is effected the Borrower 
shall present a written assurance of his equity contribution in the 
project which should be disbursed before or concurrently with the 
disbursal hereabove. Further, before any part of the disburscmcnt 
is made, the Borrower shall produce evidence to the ent ire 
satisfacti on of the Bank that the Loan shall be used to carry out the , 
project in accordance with this Agreement. 

Section 1.02: Use of the Loan 

The Borrower undertakes that it will use the Loan solely and 
exclusively to finance the reasonable costs of equipment, materials 
and services required for the project described hereinabove. 

Section 1.03: Commitment Charge 

The Bon-ower shall pay a corrunitment charge of 3/4 of 1 % (Three 
quarters of one per cent) per annum on the amount of the Loan 
standing to the credit of the Bon-ower from time to time. Such 
commitment charge shall accrue from the several dates on which 
amounts shall be credited to the Loan Account to the date on 
which it is withdrawn from the Loan Accolmt or are cancelled or 
modified in any way in accordance with the provisions of the 
present Loan Agreement. 

Sec tion 1.04: Service Charge 

The Borrower sha ll pay a service charge of :y. of I % (Three 
q\larters of one per cent) per ann\l 111 on the principal amo\lnt of the 
Loan. The said servi ce charge sh:1ll be ealc\l lated from time to 
time on the \lnpaid portion of the loan :1l1d ,ha ll be p:lY:1ble semi
ann\l ally together with inll'rl'st. It sh:l ll, however, be di seontin\led 
if the borrower f:li ls to cti schmge its ob ligation as per the 10:ln 
agreemen t :lnd n stlit is instit\lted in a comt (1flnw. 
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Section 1.05: Interest and Sales Tax Hate 

(a) The Borrower shall pay interest at the rate of 10.5% (ten 
and half per cent) per annum on the principal amount of 
each part of the Loan withdrawn from the Loan Account 
and outstanding from time to time together with cost and 
charges incurred hereunder by the Bank. 

(b) Interest shall accrue from the respective dates on which 
amounts shall be so withdrawn and shall be payable semi
annually on July 31 and January 31, of each year 
commencing on July 31,1999. 

(c ) The Bank may charge compound interest as permitted by 
law. 

(d) In case of default or failure to repay the principal amount of 
the Loan and any other charges or default to pay interest 
thereon, the interest rate applied from the date of such 
default or failure shall be increased by 3% (three per cent). 

(e) Notwithstanding the provisions of sub-sections "a" and "d" 
of sections 1.05 above, should the Bank or any other 
competent authority issue a new interest rate, the rate of 
interest stipulated under sub-section "a" and "d" shall be 
rep laced by the new interest rate. 

(I) The Borrower, considering the mte of int erest and se n 'ice 
charge it undertakes to pay, shall consecutively pay sales 
tax of 0.525% (point live two fivc percent) .and 0.0375% 
(point z~ro thrcc seycn tiYe pcrccnt) per annum on the 
principal amount of each part of th~ 10.111 di sbursed and 
outs tnnding l1'om time to time together with interest :1lld 
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other charges. The Borrower shall also pay sales tax of 
0.0375% (point zero three seven live percent) per annum 
on the amount of the loan standing to the credit of the 
Borrower from time to time together with costs and 
charges. Should the Bank vary the sales tax rate, the rate 
of sales tax stipulated herein shall be replaced by the new , 
sales tax rate. 

Section 1.06: Collection Fees and Other Charges 

The Borrower undertakes to pay all collection fees, expenses and 
other charges that may be incurred by the Bank to enforce 
performance of all the obligations of the Borrower herein. 

ARTICLE - II 
REPAYMENT 

Section 2.01: Repayment 

The Borrower undertakes to repay the principal amount of the 
Loan in 16 semi-annual installments. Payable on January 31 and 
July 31 starting on July 31,1999 and ending JanualY 31, 2007. 
The first installment shall be Birr 615,570, the next four 
installment Birr 615,562 and the rest eleycn installments Birr 
429,562. 

Section 2.02: Appropriation of paYllIcnt 

Repaymcnt made by the Borrowcr shall be ~lpprop ri a ted first to the 
costs rind ch'lrgcs, secondly to the interest and eventually to the 
principal. 
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Section 2.03: Prepayment 

The Borrower shall have the right, upon payment of all charges 
and accrued interest and upon not less than 90 days advance notice 
to the Bank to repay in advance of maturities of all or any part of 
the principal amount of the Loan in the time outstandin g. 

Section _ 2.04: Promissory Notes 

Sholild the Bank demand the Bon'ower undertakes to draw and 
sign, at its own expenses promissory notes payable to the Bank for 
the amount or amounts then outstanding under this Loan 
Agreement, and in such text and forms as the Bank may 
reasonably request. 

ARTICLE - III 
COVENANTS AND WARRANTIES 

Section 3.01: General 

The Bonower shall cooperate fully with the Bank to assure that the 
purpose of the Loan will be accomplished and that therefore the 
borrower undertakes to furnish to the Bank all such infol111ation as 
the bank shall reasonably request with regard to the general status 
of the Loan . To that end, the Bank and the borrower shall from 
time to time exchange views through their representatives with 
rega rd to matters rebting to the purposes \)1' the Loan and the 
maintenance of the services thereof. The BOlTower shall promptly 
inform the Bank oLmy condition which interfere with, or threatens 
to int erfere with the accomp li shment of the purposes of the Lo.1n 
or the maint enance orthe Services thereo f. 
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Section 3.02: obligation to permit inspection 

The borrower undertakes to permit persons designated by 
European Investmen t Bank, who may be accompanied by 
representative of the court of Auditors of the European 
Community, to visit the sites, install ation and any works 
comprising the project and to conduct such checks as they may 
wish, aDd provide them with a ll necessary assistance for this 
purp()se. 

Sec tion 3.03 Maintenance of Records 

(a) The Borrower shall carry out the Project and conduct its 
operations in accordance with sound business standards in 
the trade and shall maintain records adequate to record the 
progress of the project and to reflect, in accordance with 
consistently maintained generally accepted sound 
accounting practice, the operation and financial condition 
of the project and more particularly to identify the 
equipment, materials and services financed by the proceeds 
of the Loan, to di sclose their costs and their use in the 
Proj ec t. 

(b) The Bank shall have the light at all reasonable times to 
examine such books and records and all other documents 
and correspondence related to th is Loan Agreement. The 
Borrower shall enable and assist the Bank to inspect the 
borrower's operation and ut ilizat ion of all services financed 
uncler thi s Lo:m Agrecmen t. 

(c) The Borro\\' t'r shal l promptly t'urnish to the B:mk such 
financial and other repo rts :mcl inform:l ti on re lat ing to the 
Project and the Loan as thc Bank may rcnsonnbly requ cs t. 
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Section 3.04: Undertakings 

I. (a) Until payment in full of all sums under this Loan 
Agreement, the Borrower except as the Bank 
may otherwise agree in writing shall insure or 
cause to be insured any equipment and materials 
financed under this Loan Agreement against risks 
incident to their purchase and transit to the point 
of their use in the Project. Such insurance shall 
be consistent with sound commercial practices. 

(b) Cause, wherever applicable, the project to be 
insured with financially sound lJ1surance 
companies against loss or damage in such 
manner and to the same extent as shall be in 
accordance with good commercial practice with 
regard to property and business in comparable 
circumstances. In the event of failure to renew 
the insurance policy, the Bank shall pay the 
required premium and debit the Borrower's 
account and charge 10.5%(ten and half per cent) 
or more interest per annum. 

(c) Maintain its exis tence and canyon operations 
and take all steps necessary to maintain and 
renew all right, powers privil eges, concessions 
and fr:mchises which are necessary and 
materially useful in the conduct of the business; 
and 

2. Until payment in full of all SlllllS due in this LO:1n 
Agrcemcnt, the Borrower :lgrces to inform and obtain the 
conscnt of the 13:lIlk at kast 30 days before cOlllmitting itself 
to:-



(a) Incur, assume or guarantee obl iga ti ons in connection 
with the project. 

(b) Create or permit to sustain any li en on any of the 
assets of the proj ect. 

(c) Sell, transfer, lease or otherwise dispose of all or a 
substantial part of the assets of the project. 

ARTICLE - IV 
CANCELLATION AND/OR SUSPENSION 

Section 4.01: Suspension 

If any of the following events shall have happened and be 
continuing, the Bank may by giving notice to the Bon-ower 
suspend in full or in part the right of the Borrower to make 
withdrawals from the Loan ACCOlU1t. 

(a) A default shall have occlIlTed in the p~yll1ent of principal or 
interest or ~ny other payment rt'qu ired under the Loan 
Agreement between the Bank and the Borrower for this 
project. 

(b) A del;ll1!t shall have occurred in the p:lyment of principal or 
interest or nny other p:1),mcnt rcquirt'd under any other Loan 
Agreement between the B:lnk :1nti the Borrower for thi s 
Projec t. 

I ., 

:i 
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(c) A default shal l have occurred in the performance of any other 

covenants on the part of the Borrower under this Loan 

Agreement. 

(d) An extraordinary situation shall have arisen whi ch shall, in 

th~ opin ion of the Bank, make it impossible that the 

Borrower wi ll be able to perform its obligations under this 

-Loan Agreement. 

(e) The Borrower shall have been unable to pay its debts as they 

mature or any action or proceedings shall have taken by the 

Borrower or by others whereby any of the property of the 

project shall or may be distributed among its creditors. 

(f) Any other event deemed to be prejudicial to the interest of 

the Bank shall have occurred. 

The right of the BOlTower to make withdrawals from the Loan 

account shall continue to be suspended in whole or in part, as the 

case may be, until the event or events which gave ri se to such 

suspension shall have ceased to exist or until the Bank shall have 

notified the Borrower that the right to make withdrawals has been 

restored, whichever is earlier prov ided, 11o\\"e\"er, that in the case 

of any such notice or restoration, the right to make withdrawals 

sha ll be restored only to the extent and subjec t to the condi tions 

specifie d in such notice and no such notice shall affect or impai r 

any ri ght; power or remedy of the Bank in respect of any other 

subsequcnt ewnt described in Ihis sec ti on. 
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Section 4,02: Cancellation 

Notwithstanding the provisions of section 4.0 I above, the Bank 
reserves the right to cancel any amou nt of the Loan in the even t the 
occurrences referred herein are of such nature as to prejudice its . , 
ll1terests. 

Section 4.03: Reservation 

Notwithstanding any cancellation or suspension, all the provisions 
of this Loan Agreement shall continue in full force and effect 
except as specifically modified in this Article. 

ARTICLE - V 
MISCEI.LANEOUS 

Section 5.01: Remedies 

If any of the terms and conditions of the present Loan Agreement 
are in any way violated by the Borrower or any event specified in 
Article IV shall have occlllTed and continue for a period deemed 
to be . unreasonable by the Bank, the Bank, at its option, may 
declare the principal amount of the Loan including all charges, 
together with interest then outstanding to be due and payable 
without prejudice to claim all the other remedies available to the 
Bank under the Laws of Ethiopi:l; or where the borrower has some 
of money in any of his account at the bank, the bank has the right 
to use the said money in the said acCOUtlt for the repayment and lor 
payment of principal or interest or any other charges that arc duc. 
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Section 5,02: Addresses 

Any notice, request or communication given, made or sent by the 
Borrower, or the Bank pursuant to this Loan Agreement shal l be in 
writing and shal l be deemed to have been du ly g iven, made or sent 
when it ~hal1 be to which it is sen t at the following addresses:-

TO THE BANK DEVELOPMENT BANK OF ETHIOPIA 
P.O.BOX 1900 
ADDIS ABABA 

TO THE BORROWER: Ato Sirgaga Dari Bushira 
Addis Ababa City 
Woreda 2S Kebele 03 House No. 480 
P.O.Box 23363 
Addis Ababa 

New addresses may be substituted for the above addresses 
provided proper notice thereof is giYen in writing and 
acknowledged. 

Section 5.03: NOll - waiver 

No delay in exercising or omission to exercise any right, power or 
remedy accruing to any party under the Lo<m Agreement upon any 
default sh:lll impair any such right, po\yer or remedy or be 
construed to be a waiwr thereof or ~lI1y acquiescence in such 
default; nor sh ~lIl the action of such p:1rty in respect of :my def:lult 
or any :lcquiescence in any default :lffcct or il1lp:lir any ri ght, 
power or remedy of slIch p:lrty ill rl'spec t of :lily other or 
sllbscq\ll'llt dd~1111t. 
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Sec tion 5,04: Period of Grace 

Unless otherwise agreed to in wri ti ng, the parties hereto expressly 
agree that there shall be no period of grace as permitted by Article 
1770 of the Civil Code of Eth iopia of 1960 fo r carrying out their 
respecti ve obli gations under the presen t Agreemen t. 

Section 5,05: Heirs and Assignees 

This Agreement shall further be binding upon the heirs, assignees, 
and survivors of all the parties, jointly and severally without the 
benefit of division. 

Section 5.06: Mortgage 

a) To secure the due and punctual repayment of the Loan, 
payment of interest and all other charges as well as the due and 
punctual performance of all other covenants and obligations of 
the . BOITower under this Agreement, the BOITower hereby 
constitutes in favour of the Bank first degree mortgage upon the 
whole of the assets and property of the project specified 
hereinunder in accordance with the relevant provisions of the 
Ethiopian civil code, conm1ercial code, and Proclamation No. 
9811998:-

1. The projec t premise registered in the n~une of the Borrower 
with titl e deed No. Lense 0067 and constructed in Add is Ababn, 
Wored;1 28 Kebele 04 in a total area of 1750 square meter. 

2. The projec t established with an Investmcnt permit No. >,>,.1]
and reg istered with a principa l registr;1tion certi ficate No. >,>,-
3"n-3-4276 1 and inc lud ing machineries :llld equ ipmcnts to be 
purchased in the future. 
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3. The vehicles to be purchased by the loan and the contributi on 
of the borrower. 

In case the Borrower fails to repay the loan or to pay interes t and other 
charges thereof, the Bank reserves the ri gh t, upon giving 30 days prior 
notice to the Borrower, to se ll by public auctio n and transfer the 
own.ersh ip o f the who le or part of the mortgage held by the Bank and use 
the proceeds thereof to settl e the debt. 

IN WITNESS WHEREOF the parties hereto have affixed their signatures . 

For: Development Bank of Ethiopia . For the Borrower 

BY: BY: __ ~~ __ ~~ ____ _ 
Ato Sirgaga Dari 

LEGAL ADVISOR: __________ __ 

CONTROLLER: ________ --------

WITNESSES: 
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, 

y,U··Fi y.(J f11.~·C 1'ilf1Jfi (llf.U 1'ilf11 'I.f!, f;)·(\(]m.'} mfl .~· (l11.<:·C m·fl· (I,/·ooflh ,,·m . . fh'o:,e 7.11. nou,I.')· "'oD'I7i '1fl"7,~· I.°J7' (I ............. r,:/(1,') ' )10 
OD/ .... C:'··} 7·P.!'· (I'/' me 'rY·" 1''''1.7'1 ODlJ'~. r.;)·mj-l'.:: 

U't;'1" f1i,'1':e: 1!'f'C 97/90 ODu'I.·)· (1'0: /(1,.). (loD;I'\'-1' 'I.e .efl hfl my.1" 
},6.~01° (lfnh· },oDl'.l,·.,.~.). "'*C(ll (lOD,I'y j','·Ylfm. ·HII. ') · (lett!.:/· ~;}P..i'i'f' 
,r(l'£~l.m. 1'}/HI ]'}P'.oDM fl'l·}h· rl'.fl)'} f·/'t'imm. (lODU'~. C)·ih· (I'o:/(1,,} Yl'lm··i ),CI,C }d:C(1l (l OD'p y fYl/m··i ·}111.·)· (lett!.;!' (joD7i'f' OJIl5:l'.:: 

MU'~r ~,.}".},. Mh ............ "" i .......... 0,.90 ,~'!.f1 f"7.t.fl oHl7'Yi': 

h'I",.............. ........ .. .. 11C 
hmt\.~·.. .. .... .............. ·nc 
(lm~·""................. ... ·flC 

OJ··Iir,: j'·n.l':c 7·}/I·n .!!, U "7,)m'i1"U ]1.<'.1.1'17'.). .p'} ~1"C: (1 30 / 1'1'1"1/ 
'rh;/ ';/ ' ,f!, 4·r,·)· m·o'f' },mr,</'m. ~'i'p'. hr,:fl· ~,.ellmH:P·i: f"7 .e hr,:l'1· n.U'·} on 
fl11.(':~. 1'ilHl (lOD.p"r f·!·,I'I/(J).'iI 

I ~"/ 
2~"/ 
3~" / 

'HIt:')' (I},'l':~' 'I:'I'C 97/90 .(:··};J·L oou'I.·)· (lml.;/ · (I"~i'i'1' hiU' (.L\; 
f °'l. Tf(l)· ·} 'n/HI "1'1,119' (I).'ll',: 'nl/·II ,11," t'jg·u· ·} lilj ·} ]t· ·1·(1.<':l.m. t\(lI,).'; .. } mi·"" 'I"i \, ·(1.<:·C ·!'iI/·fI: nl/.u, \,·(I.<~:C '}'}I/ ' (I "g, I'I:/',)(I(l).r, m.<' . .(,·1-~u 
'(!.~'~. ·'·m'i·!" ~,,)h·"/.Ii,(. l'. X·I.,) t\0'/.:/',)(l(lJ. (1)(\ .<:' l,'; n·(I.<:·o;· m·l'. oou'I.·) · flol.o, oo. " '/{i'l'(I)·)," (l)Lt!.{i ]'{,: .('l" i·· 1>·}·':.U, )''' '}'(lI..!:'} (l eul.:/ · 1'I0'li'i'1' l,'i 
1'1 ' /1[(1). Il)lU fl"'/IIC fl°'l)' (l)II) (I). '''/';'1'(1) .),'' men'i )/ ',:Y9' i·· 'L"/"C \,0'1 .. ('(1)'1'1(1). 
OU U''r-'} n-f"{!')' 1>'i,);/ ·(lJ.;J· t\·}:: 
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'-'It 1.~·Fr Or,:/(L·)· f·/·}'.00l."; 1111 M:C(f1 01.'1':1.- -I,'PC 97/90 
oou'!.·)· hooj'"lr (lcu. f""I.(l'r "'11,m'H'of:)' 

h ................................... .. 

l,·r· /(JJ /(~.. ............................................ .. ............. 'V} .................. ~.'l".h '/'fl r . .; .. } 
-IIC ................ ./ ................... ./ ooyy (letl u",(JJ· oot.I.,/,,1' r,;J'UlI\A:: 

r.u·'}(i ·/·oP,t(JJ· r,u'; f-lI.<':C 1';II-1I(i OIl.U 7',1111 'I.{', I' ;J·(lfl(JJ·'} (JJh.<': 
flll .<':C (J).f(- O,/,oohh'/'(JJ; fllr,:y I.IL oou'!. ·) · '/'00'l'(j f1h"'1y'·I..?'(-(J)· 
fl .. .... ; ........................... r,:/(\..} 11ft aorC'V; 1·P'r. n4'm(~ '/',e,l 1""1.7"1 aolYi· 
y,;!'(JJ:y A:: 

lY<;,~;o 01,'I':e.: 1,'rc 97/90 aou,I.·)· Or,:/(\.·)· nao)·f·} 'I.e .eh !1ft Ulg,';o 
l,t.~O'l" flfJ"ill ' l,aDA I I··r·',.} '/'1:C(1l OaD,r1r f·r .rll(J)··; 'HI!.'} flcr.ll. ;)· 
];'P,.Tt'f''7 f'II.~· '; · 7'11111 ]:;p,.aDtIfl hfl'ill' rt\"J'i f·h"lm(J)· flaDlYi· f1',h· 
n"-/(\.·)· ,~(((J).'; !JCttC ld:C(1l naD.<'Y f,rll(JJ··, ·Hll.·)· Ocr.tl. :J· tl"'ITt'f' 
(!)!'l:;:tI:: 

11'1''7.......................... .. ..... --fIC 
ll(l)h.~·................... . ......... ,nc 
Om¥'1'1....... .................... . --fIC 

(JJ·'1f1j: 1"I1,<':C 1',,1-/1 .eu "'1,)m'H1:Y IIJ'.I.,)1'·)· ,V; l!.'l"(~ 030 /M"U 
'rll;)';)'g, -/"i ') ' (J),ft'r 'rm '7<!" ]"I,P~h '( t\ ],Yftm~4'¥ ',: \"''l,elt'(tI (lU", on 
M1.<':';· 1',11'11 flao ,f1 r YMII .. )·-rf 

I. 
2. 
3. 

'HI I..). 1l1, 'I) :~: 'I,'PC 97/90 .r:·,,'J'L auu'I.·} flcr.tl.;!· O"'1o'P h'!iYr.'I.\: 
\"tTfm,', ')'}II ' (] ·1·fl.';(.(IJ, ~hql:(l), GJ.'If't: T)Il·11 'ID: ')P·lI·" l,rl'ih· 
·/'n.I:·I.GJ. ((iD,V;") m~'<\<\ 'I"i \'·I1.I':C '/'} II 'I1: [l1l.U' 1"I1,I:'£: '/')11 '11 <\.1', 
,\;) ',)[lmJi (1),<',6" ) '9" 'I1X'<;· 'hn'i,)" ],!'lh'''[,ht.'''' .\::1. ,) (('''I,;) ' ,)11 (Il. (1)((.1': h'i 
11 '11.\:'';· (1),/'\ ou,,,I..) ' (('''1 . .1.,)\01>. "~'il:(lJ,')o (l)cn'i 11~:,"7':l'- ],', .';.U,9" ·Hll. ·[:') 
lIetll.;)· (('''Iii'!, ],'i (('1'1((11. ft')" r\,n/JiC (('''I)' (I) "I ,!l. "~'i:l:m.')" (l)et),'i 1I,,:.I'l"i·· 
'J.',)"C: \,'''l)'m'r\(l)· a"I)'}.-·) WI"fl'} h'i,);J-cu.;J·((·):: 
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Od,\,·A·X t\"'I'} 1J'}ll ............ ................ 'f"ilIl. 00/(1.-1 . / ~,C'j9.'j: 0°/(\.:/' 
'l·nP,& fU'i"} ................................. n11.<:·C flIl{lpr,,.'i Tilt'jJ h',IIl '\Pr Y·U 
"1flm'j</'1:,r n;J1V~ :)")"1° hlIlr~n:/· 'I"j ;e:?O~ n"7A'·mC 30 'l'h;l ';l 'Y, 4'(i·)· 
(j)·fl,}, }(iP,,lI'j:I\· }..rflm~4·:'··i lJ.eh'j:l\· an noo.r~r r·l·n/IIl .: 

1. 

2. 

3. 
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