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ABSTRACT 
Considerable number of treaties and other rules of international water law envisages riparian 

states' obligation on the use of international watercourse. One of such obligation is the riparian duly 

to inform on planned measures. However, there are uncertainties about the essence and status of this 

obligation under international watercourse law. The issue is even more intricate in the Nile river 

basin where there is no full-fledged legal and institutional ji-amework to regulate the mailer. Hence, 

there exist different views on the substantive scope of the obligation to inform on planned measures. 

Quite recently, Ethiopia and Egypt are in disagreement over the construcfion of Grand Ethiopian 

Renaissance Dam (GERD). At the heart of the dispute , among other /hings, are the controversies 

over the riparian duly to cooperale, inform and consult on planned measures. 

This research paper demonstrates the understanding of the riparian duty to inform on planned 

measures under international watercourse law. To this effect, the research first analyses the riparian 

duty to inform planned measures under international watercourse law. Then, it critically scrutinizes 

the provisions of the UN watercourse convention on non navigational lise of international 

watercourse with regard to the riparian states duty to inform planned measures. Finally, a deep 

examination is made 10 ohserve CERD in light of the riparian duty to inform on planned measure 

under international watercourse law. 

After a deep analysis on the above areas, the research argues that basic authorities of international 

walercourse law have provided that a watercourse state should or is at least recommended to provide 

notice of planned measures that could potentially cause significant adverse effect to o/her riparian 

states. Equally, the research argued that authorities are not unanimous with regard to the substantive 

scope of the obligation of notification. 

Concerning GERD, the research argued that Ethiopia has no any trealy obligation to notifo its 
projects to other riparian states. Nor does state practice in the Nile basin shows strict adherence to 
the principles of riparian duty to inform planned measures. Finally, the research, among other 

things, urges all the Nile river basin stales to sign and ratifo CFA within whose framework it would 
be possible to resolve contentious issues of riparian duty to inform on planned measures that may 
potentially cause significant adverse impact. The research also recommends the establishment of 
institutional framework for effective implememation of riparian duly of not ification. It also urges a 

continued cooperation between Ethiopia, Sudan and Egypt as an absolute imperative. 
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CHAPTER ONE: INTRODUCTION 

1.1. Background of the Study 

Under international water law, procedural rules play vital rol es in the realization of substantive 
right and obligations of watercourse states . Substantive rules of international water law for the 
use of shared freshwater resources, for example, require that the use of shared fresh water must 
be equitable and reasonable; watercourse states need to cooperate on the basis of sovereign 
equality, territori al integrity, mutual benefit and good faith . I For the obligation those set by 
substantive rules are general, it has to be accompanied by procedural obligations, which enhance 
the implementation of substantive rules . The procedural rules provide a framework for the early 
and amicable resolution of disputes in the utilization of shared ti'esh water by ensuring that 
interested parties are adequately informed of proposed projects and by providing a form of 
procedural due process for the participation of riparian states that in turns provides an 
opportunity for compromise to be reached 2 

In particular, the system of notification of planned measure prescribes the procedural rules that 
state must follow in approaching the utilization of international watercourse. Without such 
procedural ru les, a state would most likely discover the limits of its rights onl y by depriving 
another state of its equitable share and causing sign ificant harm probably without intending to do 
s03 It is thus possible that, in the absence of procedural rules permitting information sharing, 
notification of planned measures and consultations with other concerned states, a state's 
unilateral determination of its equitable share might be challenged by the other states.4 Cognizant 
of its relevance, procedural rules of duty to inform on planned measures have been included in 
many of international watercourse conventionsS

, regional agreements6
, in the work of 

1 United Nation General Assembly. Resolution 51/299. Convention on the law of the Non-naviga tional Uses of International Watercourses (1997), opened for signature May 21, 1997, 36 I.l.M. 700 Art. 8, [hereinafter referred as UN Watercourse Conven ti on] 
2 Stephen McCaffrey (2001), 'The Contribution of the UN Co nvention on the law of the Non-Navigational Uses of International Watercourses, International Journal of Global Environmental Issues, Volume, 1, No. 3/4, , p. 260 
3 International law Commission(1987) ,Yearbook of the Interna tional l aw Commission Document: vol. lI,no. 1,p.30 
4 International law Commi ssion(1987), note 3, p.33 
5 UN Watercourse Convention (1997), note 1 at articles 11-19 explains the applicable procedures to encou rage cooperation between riparian states when "planned measures" may advers ely affect other riparian states. 
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governmental and nongovernmental organi zations 7 and international case law on international 

d· 8 watercourse Ispute. 

The UN Watercourses Convention provides detailed provIsions related to the notification of 

planned measures. 9 Part III of the convention, entitled "planned measures" , is the longest part of 

the Convention and consists of nine articles setting out procedural obligations of watercourse 

states for its planned measures. Those articles oblige the state planning a measure that may have 

significant adverse effect s of planned measures upon other riparian states to provide sllch states 

with timely notification , accompanied by available technical data and related information, and to 

allow six months for response. 10 In the absence of a reply to notification the Convention gives 

6 In Africa, the Revised Protocol on Shared Watercourses in the Southern African Development Community (2001), 
[hereinafter SADC Protocoll included duty to inform on planned masseurs. The Revised Protocol was signed by: 
Angola, Botswana, Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, 
Tanzania, Zambia and Zimbabwe. For more information and to see the text of the protocol, visit the SADC website 
at http://www.sadc.int/overview/treaty.htm last visited October 8,2013). Article 4(b) of the SADC protocol 
provides 'before a State Party implements or permits the implementation of planned measures which may have a 
significant adverse effect upon other Watercourse States, it shal l provide those States with timely notification 
thereof. Such notification shall be accompanied by available technical data and information, including the results 
of any environmenta l impact assessment, in order to enable the notified States to evaluate the possible effects of 
the planned measures', In Europe, we have the United Nations Economic Commission for Europe Convention on 
the Protection and Use of Transboundary Watercourses and International Lakes( hereinafter referred, UNECE ) 
adopted in Helsinki, Finland on 17 March 1992 and entered into force on 6 October 1996. The convention under 
article 2(h) envisioned the establ ishment of joint bodies with the tasks to serve as a forum for the exchange of 
information on existing and planned uses of water and related installations that are likely to cause transboundary 
impact. 
7 Notification is also envisioned in the work of International Law Association (ILA) that has provided further 
commentary on the issue of notification, International Law Association {ILA}, the Helsinki Rules on uses of waters 
of International River. International law association Report of 52" conference, Helsinki (14-20 Aug.1966), Art. 
29(2)-(4), Report of the fifty-second conference held at Helsinki 484, 518-19 (1966) [hereinafter Helsinki Rulesl. 
The Helsinki Rules address the issue of notification in Chapter VI and XI, "Article 57(1) requires a state, regardless 
of its location in a drainage basin, to "furnish to any other basin State, the interest of which may by substantially 
affected, notice of any proposed construction or installation which would alter the regime of the basin." 

8 Lake Lanoux Arbitration (1957), Spain vs. France, 24 I.L.R. 101, 111-12 [hereinafter referred as Lake Lanoux 
Arbitrationl.The tribunal was of the opinion that France was under obligation to provide info rmation to and 
consu lt with Spain to take Spanish interest in to account in planning and carrying out the prOjected works. 

9 Whilst "planned measures" are not defined by the Convention, it is generally taken to mean any intended 

projects or programme which may cause some form significant adverse effect (s) on a watercourse, either directly 
or indirectly. (UN Watercourses Convention User's Guide Fact Sheet Series: Number 6 Notification Process for 
Planned Measu res available at http://www.u nwatercou rsesconvention.org/documents/U NWC-Fact-Sheet-6-
Notification-Process-for-Planned-Measures.pdf (accessed on 7/20/2013)) 
10 . ( ) UN Watercourse Convention 1997 , note 1, art .11 -19 
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the notifY ing state the right to proceed wi th the planned measure subject to its obligations under 

Articles 5 and 7 of the Conventio n. I I 

The riparian duty to inform on planned measures has also been highlighted in international case 

law on international watercourse disputes. The most notable international decision relating to 

noti fication and consultation is the award of 16 November 1957 by the arbitral tribunal in the 

Lake Lanoux case between Spain and France. In thi s parti cu lar case, the tri bunal was of the 

op inion that France was under obligation to provide infor mation to and consult with Spai n and to 

take its interests into account in planning and carrying out the projected works. 12 In the recent 

case of Pulp Mills, Argentina has initiated the proceedings before the IC] claiming the violation 

of the Statute of River Uruguay of 1975, when Uruguay gave its unilateral permission for the 

construction of a mill on ri ver Uruguay, without abiding by the obligations to notify and 

negoti ate the project, as they are set out in the statute of Ri ver Uruguay. 13 [n thi s particular case 

too, IC] underscored to the obligation of the riparian states to notify each other on their planned 

measures . 

In the Nile basin , there have been some attempts to establish institutional and legal framework 

governing the utilization, development, conservation and management of the Nile. The Nile 

Basin Initiative (N B!) which was established in 1999 attempted to establi sh a basin wide legal 

and insti tutional framework, pending the Nile Basin Cooperati ve framework agreement 

(hereinafter called CFA) and the establishment of a Nile Ri ver Basin Commission (NRBC). In 

negotiation of the CF A, procedural rules regarding noti fication of planned measures were 

controversial. 14 Earl y in the beginning of negotiation of the CFA, Ethiopia retained a reservation 

on the inclusion of the rules of planned measures in the framework text which is a refl ection of 

its long held stand during the adoption of UN Watercourse Convention. IS Later on, during 

diplomatic negotiation in Kiga li , Rwa nda, Ethiopia ventured a new approach on the riparian duty 

II UN Watercourse Co nve nt ion (1997), note 1, arU6 
12 Lake Lanoux Arbitration(1957), note 8, para.73 
13 Pu lp Mills case concerning th e River Uruguay (2006), (Argentina vs. Uruguay), , Provi siona l Measures of Ord er of 
13 July 2006, I. e.J. p.133. The ICJ referred the obligation of ripa rian state to notify each other on their planned 
measures which they set themselves in Article 1 of the 1975 Statute. (hereinafter re ferred as Pulp Mills case) 
14 Musa Mohammed (2009), How does the wo rk of ILC an d Genera l Assem bly on the Intern ati onal watercourse 
contribute towards a lega l framework agreement for the Nile Basin?, Master thesis (unpublished),p7 
15 Musa Mohammed Abseno (2009), The Nile River cooperative Framework ogreemenr: contentious legal issues 

and future strategies for Ethiopia, a paper presented at the national consultation workshop on the Ni le, p.14 
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to inform on planned measures. 16 Ethiopia's strategy, in thi s regard was to carryout notification 

of information on planned measures thro ugh a third party mechan ism instead of bilaterall y 

between the riparian states. 17 The Nile basin commission which would be establi shed with the 

adoption of the CFA would serve such purpose. IS Converse ly, downstream state wanted to 

strengthen the word ing of the CFA to put more onerous obligation. Even, more controversia l was 

the need by downstream states to introduce an in terim arrangement pending the adoption of the 

CFA. 19 At the end , the CFA stipulates the principle under article 8 which lay down obligation of 

Nile basin state to exchange information on planned measures through the Nile Ri ver Basin 

Commission. Compared to the UN Watercourse Convention and SADC Protoco l, the CFA rule 

does not provide detail provisions. The framework agreement, for instance, is silent on when to 

o notify, the period of reply to no tiFi cation and the consequences of failure to compl y with required 

procedures. 

In March 20 11 , the Ethiopian government announced the plans to construct the Grand Ethiopia 

Renai ssance Dam (hereinafter GERD) in the Blue N ile. The Dam is designed to have an installed 

capacity of 6,000 mega watt of electricity, becoming Africa's largest power plant20 It is located 

o in the Benishangul-Gumuz regiona l state, GubaSirba Abbay, 40-42 kilometers from the border 

with Sudan2 1 The dam is ex pected to generate enough electricity to meet domestic needs with 

excess available for export to countries in the region. 22 No netheless, the construction of GERD 

precipitated renewed internationa l legal squabble among the major riparian states of the N ile 

Basin, notably Ethiopia and Egypt. 

o 

o 

At the heart of the matter on the Egyptian s ide, inter alia, is the all egation that the Ethiopian 

government fa iled to infornl abo ut the project which will have adverse impact on the overall uses 

16 Girm a Amare (2009), Contentiou s issues in the negotiation processes of Cooperative framework agreement on 

the Nile : paper presented in the consultative meeting to held in Addis Ababa, Ethiopia, p.10 
17 Girma Ama re (2009), note 16 
I8Girma Amare (2009), note 16 
19 Girma Ama re (2009 ), note 16, p.ll 
20 Hammond.M (2013.), 'Th e Grand Eth iopian Renaissance Dam and the Blue Nile: Implication for Transboundory 
Water Governance, ava ilable at www.globalwaterforum.orgllthe-grand-ethiopian-renaissance-da rn- accessed on 
12 October 2013. See also Pa mphlet prepared by the National committee on publi c participation of the Grand 
Ethiopian Renaissance Dam (2012), avai lable at http://www.hidasse.gov.et accessed on 23 December 2013 
21 Hammond. M (2013), note 20 
12 Late PM Melese Zenawi interview with Egyptian TV (2010), available at http ://www.meleszenawi.com/egyptian
tv-interviews-meles-zenawi-on-nile-riv. accessed on 2/12/2012 
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After thorough scrutiny of legal regime regulating riparian duty to inform planned measures in 
Nile river basin, the research likewise indicates on certain lega l and institutional arrangements 
that should guide prospecti ve planned measures. 

1.5. Research Questions 

Within the confines of preceding research objectives, this research anticipates to proffer to two 
general but important questions: 

I. International watercourse law provides procedural rules purported to implement 
substanti ve right and ob ligation of watercourse states including riparian duty to inform on 
planned measures. In this regard what do treaties, case law and pertinent state practices 
envisage about the essence and substantive scope of the riparian duty to inform planned 
measures? 

2. Both the UN Watercourse Convention and the Nile Basin Cooperative Framework 
Agreement provides rules concerning riparian duty to inform on plalU1ed measures. 
However, imprecision lingers with regard to the essence and scope of this duty, and how it 
is actuall y interpreted and applied in practical scenarios by watercourse states. Besides, 
whether Ethiopia has any obligation under international law to inform lower riparian states 
about GERO is a question of fundamental interest. 

1.6. Scope of the Study 

o The thesi s endeavourers to present just one major principles of international watercourse law that 
regulate Non-Navigational use international watercourse law, the riparian duty to inform on 
planned measures. Hence, the range of the duty, the essence of the principle, and its normative 
framework shall be explored. In underpilU1ing the GERO and the duty to inform on plalU1ed 
measures, the treaty regime regulating Ni le basin and state practice in the Eastern Ni le is the 
main focus of the study. 

9 
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1.7. Methodology ofthe Study 

The researcher employs a combination of several systems. The primary sources in conducting 
this research encompasses: a modest empirical imputes that have been drawn from open -ended 
interv iews, carri ed out with key officials at the ministri es responsible for Water and Energy in 
Ethiopia and Experts from Egyptian embassy. Further, the primary source in underpinning the 
legal analysis of the research depends on international watercourse conventions, mainly the UN 
Watercourse Conventio n and the draft text of the CFA notwithstanding the fact that the 
instruments have not been entered in to force. 

As secondary sources of the research, officia l documents that identify state practice and 
aIticulated opinions of states, series of reports of the International Law commiss ion (ILC), and 
relevant literatures shall li kewise be drawn. 

[n underpinning the GERD, as it is relative ly novice area with scanty academic literatures, the 
sparse sources of news paper, periodicals and offi cial government statements in internet have 
been employed. 

1.8. Structure ofthe Study 

The study is structured within s ix chapters. In understanding the general framework of the study, 
chapter one of the research concentrate on dealing general back grounds, statement of problem, 
objectives, significance, methodologies and scopes of the studies. Chapter Two focuses on 
general scrutiny of procedural ru les in international watercourse law. This chapter explores 
major principles of international watercourse law with special emphasis on riparian duty to 
inform on planned measures, as refl ected in treaty practice, reso lutions, declarations and case 
laws. Chapter Three deals with normative framework of the riparian duty to inform on planned 
measures under UN Watercourse Convention. Chapter Four analyses the existing Nile river basin 
treaties and state practice on issues of riparian duty to inform planned measures. Chapter five 
analyze the GERD and duty to in form on plan ned measures in international law. Lastl y, the 
research ends with conclusion and recommendation under chapter six. 

10 
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CHAPTER TWO: PROCEDURAL RULES OF INTERNATIONAL 
WATERCOURSE LAW 

2.1. Introduction 

International watercourses law is a legal regime that regulates the use, management and 
conservation of water resources shared by two or more nati on. 41 This branch of international law 
has developed its own substantive princip les and norms specifically tailored to regulate states' 
conduct in the utili zation , management and protection of shared fresh water resources and 
estab li sh certain procedural rules that regulates their conduct while applying substant ive rules. 

The rules have evolved and crysta llized through the treaty practice and the codification and 
progressive development efforts undertaken by the UN,42 private nongovernmental 
institutions,43 and case laws. The treaty practice of state encompasses a broad range of 
instruments, from general framework agreements which provide basic principles fo r water 
resource development to specific contractual type legal and technical arrangements which set 
forth detailed operational schemes 44 

This chapter, inter ali a, presents the bas ic principles governing international watercourse law and 
in particular the normative content of the riparian duty to inform planned measures as stipulated 
in treaty regime, case laws and the work of international govenUllental and nongovernmental 
forms. 

41 Will iam J. Consgrove(2003), note 29, p. 31 
42 The codification and progressive development of international law is undertaken by the Internation al Law Commission (ILC). 
43 Patricia Wouters (2000), The Legal Response to International Water Confli cts: The UN Watercourses Convention and Beyond, an excerpt from German year book of international law, p.94. Efforts by the IlL (1873) with a view to codify exiting rules or proposing new rules of international water law; and that of the International Law Association notably, the Helsinki Rules on the Uses of the Waters of International Rivers, Report of the Fifty-Second Conference of the International Law Association, 14-20 August 1966 play important rol e in th e evolution of international watercou rse law 

44 Patricia Wouters (2000), note 43, p.94 
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And works that are not liable to affect any of these three subjects are not included within the 
scope of the notification obligation, regardless of their nature or scope. 104 Alternatively, Uruguay 
went on arguing that, it has provided a timely notice to administrative council for Uruguay River. 
Uruguay has already acknowledged that notice is due at a point in time during the planning 
process , that is sufficiently in advance 0(" operat ion to allow for the procedures of the 1975 
statute to be followed ; thi s is, for a meaningful assessment of the project by administrative 
council for ri ver Uruguay and/or the notified State, for the provision of their views, and for good 
faith consultations between the parties, if required. 105 The point is simply that so long as notice 
occurs at a moment during the planning processes that it is sufficientl y far in advance of 
operation - as opposed to mere construction -- so as to permit such consultative procedures, it 
would be regarded as timely. Uruguay also rai sed the point that there is no veto right under 
general international water law and it has no obl igation to agree with Argentina. 

Uruguay argued citing 1957 Arbitral Tribunal in the Lake Lanoux case which held that: 

1I1lernational practice does nOI so JCII" permit more than lhe jiJl/owing conclusion: 
the rule th(lI States may utilize the hydraulic power oj international walercourses 
only on condition of a prior agreement belween the interested Stales cannot be 
established as a cuslOm, even less as a Reneral principle oflclW. 106 

From this Uruguay deduced that the obligations to give notice and to consult do not themselves 
imply an obligation to reach a prior agreement. The 1975 Statute creates a regime of prior notice, 
information sharing and consultation, but not prior consent. 

Finally, the IC] found that the obligation to inform Administrative Council for River Uruguay 
(CARU in its Spanish acronyms) of any plan fa lling within its purview under the statute and to 
negotiate with the other party is accepted by parties. 107 Based on thi s assumption, the Court 
examined wheiher Uruguay has complied with its ob ligations to inform CARU. Thence , the 
court ruled that since CARU serves as a framework fo r consultation between the parties, neither 
of parties may depart from that framework unilaterally, as they see fit, and put other channels of 

104 Pulp Mill case(Argentina Vs. Uruguay), counter memorial of Uruguay (2007),voI.1 P.60 avai lable at http://www.icj-cij.org/docket/files/135/15427. pdf accessed on (11/18/2013) 
lOS Counter Memorial of Uruguay(200), note 104,p.27 
106 Lake Lanou x Arbitration (1957), note 8, p. 129, para. 13 
107 Pulp Mills case (2006), Provisional Measures Order of 13 July, I.e.J., p. 133, Para.80 
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communication in its place. 108 Consequently, the court decided that the obligation of the state 
initiating the planned activity to inform CARU constitutes the l1rst stage in the procedural 
mechanism as a whole which allows the two parties to achieve the object of the 1975 statute, 
namely, " the optimum and rational utili zation of the Ri ver Uruguay". 109 

As regards to the content of the information wh ich should be provided to CARU and as to when 
this should take place, the Court ruled that the state planning acti vities is required to inform 
CARU as soon as it is in possess ion of a plan which is sufficiently developed to enable CARU to 
make the preliminary assessnlent of whether the proposed works might cause significant damage 
to the other party. In any event, the duty to in form CARU will become appl icable at a stage when 
the relevant authority has had the project referred to it and before the granting of that 
authorization.l loThe Court concluded that Uruguay, by not informing CARU of the planned 
works before the issuing of the initial environmental authorizations for each of the mill s, has 
failed to comply w ith the obligation imposed on it by A11icle 7, first paragraph, of the 1975 
Statute. I I I In summary, the court finds that Uruguay has breached its procedural obligations 
under Articles 7 to 12 of the 1975 Statute of the River Uru guay. 

2.3.3. The Works of Governmental and Non-governmental organizations 

Various resolution, declaration and recommendation by international governmental and 
nongovernmental forums have likewise refl ects on the ri parian duty to inform on planned 
measures . Non-legall y binding instruments such as declarations, resolutions, and 
recommendations adopted by the UN General Assembly and the works of different international 
nongovernmental forums contribute to the formulation and illumination of riparian duty to 
inform on planned measures. 

To begin with earliest declarations, the 1933 International Conference of American States 
adopted the Declaration of Montevideo that provides not only for advance notice of planned 

l OS Pulp Mills case(2006), note 107,para.83 
109 Pulp Mills case (2006), note 107,para.94 
110 Pulp Mills case,(2006) note 107,para.94 
III Pulp Mills case (2006) Provisiona l M easures, note 107 
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works, but also for prior consent. 11 2 In its Article 7, the Declaration adopted a general statement 
that the works which a state plans to perform in international water shall be previously 
annou nced and secures the consent of other riparian states; the announcement shall be 
accompanied by the necessary technical documentation in order that the other interested states 
may judge the scope of such works, and by the name of the technical expert or experts who are to 
deal , if necessary, with the international side of the matter. ll3 [n the Declaration there is no 
quali fication limiting the obligation to give notice to cases where the proposed work might cause 
adverse effect. Under thi s Declaration, then, the scope of the procedural obligation of a basin 
state is wider than the scope of its obligat ion in the Helsinki rule and the UN Watercourse 
Convention, the latter arising on ly when the other watercourse state is injured in some measures. 

On the other hand in [974, the Council of Organization for Economic Co-operation and 
Development (OECD) adopted Recommendation 74/224 on principles concerning transfront ier 
pollution. 114 Although the recommendation is meant to have general application, it is directl y 
relevant to present study. Accord ing to the Recommendation, prior to the initiation in a country 
of works or undertakings which might create a significant adverse effect, the planning state 

o should provide earl y information to other countries which are or may be affected by such 
measures. The scope of obl igation of the planning state is limited to those planned measures 
with s;gnificanl transfront ier effect on the other state , not for all planned measures. The 
Recommendation also sets prior not ification to be fo llowed by negotiation and consultation. 
Consequently, the notified state and the planning state should enter into consultation on an 
ex isting, or foreseeab le transfrontier effect at the request of a country which is or may be directly 
affected and should diligentl y pursue such consultations on this particular problem over a 

. ) 

reasonable peri od of time. I IS In the course of negotiation, the watercourse state should refrain 
from carrying out projects or acti vities which might create a significant risk of transfrontier 
effect . 

112 Declaration of Montevideo concerning the industrial and agricultural use of international rivers, resolution LXXII adopted by the Seventh International Conference of American States at its fifth plenary sess ion, 24 December 1933, The International Conferences of American States, First Supplement, 1933 (Wash ington (D.C) 
113 Montevideo Declaration (1933), note 112, art. 7 
114 PrinCiples concerning transfrontier pol lution(1974), recommendation C(74)224 adopted by the Council of OECD and the Environment), p 142 
us Principles concerning transfront ier pollution(1974), note 114, art . 7 
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A different institutions; the Institute of International Law (IlL) and International Law 
Association (ILA), have made vital contribution in the development of international watercourse 
law. The IlL explored the riparian duty to inform on planned measures from as early as 191 I 
Madrid declaration. 116 The institute declared that: 

When a stream forms the ji-ontier of two states, either of these states may not, 
without the consent of the other, and without special and valid legal litle, make or 
allow individuals, corporations, erc. ro make alterations therein derrimental to the 
bank of the orher Srare ll 7 

The institute here requires not only prior notification but also prior consent orthe riparian states. 
The scope the obligation of notification is confined to planned measures detrimental to the bank 
of the other state and hence notification and prior consent is not a prerequisite in case where the 
proposed project has li ttle or no effect on the other riparian state. 

Again, the IlL during its session held as Salzburg from 4 to 13 September 196 1, adopted a 
resolution that among other things, provided for a riparian duty of notifi cation and consultation 
of planned measure if it 'seriously' affects other state .118 In specifics, Article 5 of the resolution 
envisages that works or utilizations that have adverse effect may not be undertaken except after 
previous notice to interested States. Un like its predecessor, the Madrid Declaration, wherein 
prior consent is a requirement to embark on planned measures, the Salzburg resolution only 
requires prior notification of planned measures with serious adverse effect. In case, when 
objection is made by the notified state, the notifying state wi ll enter into negotiations with a view 
to reaching an agreement with in a reasonable time. For this purpose, the states in di sagreement 
should have recourse to technical experts and, should occasion arise, to commission and 
appropriate agencies in order to arri ve at so lutions assuring the greatest advantage to all 
concerned. 119 The resolution further stipulates the obligation of notifying state during negotiation 
and consultations. During such time, every state must, in conformity with the principle of good 
faith , refrain from undertaking the works or utilizations which are the object of the dispute or 

"' Institute of International law (1911), international regulation regarding the use of international watercourse for the purpose other than navigation. Year book of Institute of International law, Madrid session vo1.24, p.36S 
ll7 Madrid declaration (1911), note 166, art. 1. 
"'Institute of International law (1961), Reso lution on th e use of international non maritime water, Year book of Institute of International law, vol. 49, no.2, Salzburg Session p.381-384 (hereinafter cal led Salzburg resolution) 
119 Salzburg Resolution (1961), note 118, art. 6 
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from tak ing any other measures which might aggravate the dispute or render agreement more 

diffi cul1. 120 

Similarly, the International Law Assoc iation (ILA), a hi ghl y-regarded non-governmental 

organization of legal experts founded in 1873, completed its best kno wn study of the ' customary 

international law' of trans boundary water resources in 1966 otherwise referred as Helsinki 

Rules. 12 1 In rel ation of the obligati on to notify plan ned measu res, A rticle XXIX, paragraph 2 of 

the Helsinki Ru le provides that a: 

'Slate, regardless of its location in a drainage basin, should in parlicularfitrnish 

10 any olher basin Slate, the interesls of which may be subslantjally affected, 

nolice of any proposed conslruclion . .. . 122 

Pursuant to the 'Helsinki Rul es, the plann ing state is bound to notify other watercourse state only 

if a planned measure might cause subslanlial injury, not to every proposed project. FUl1hermore, 

the obl igation of a planning state, is limited to furni shing onl y information that is 'reasonably 

available " therefore, a state cannot be put to the expense and trouble of securing statistics and 

(' other data which are not already at hand or readil y obtainable. 

o 

Another point worth noting is the form of not ice. An expli cit statement that the notice must be in 

writing is not found in the Helsinki Rul es. Article XXIX, paragraph 2, of the Helsinki Rule 

merely provides that the notice should include -essential fact ' . It may be argued that under this 

Article both the notice and the essentia l facts may be given ora ll y, but it is difficult to imagine a 

planned measure that merited the giving of notice and whose essential facts could be 

communicated orally.1 2J The reality surely is that the complex ity of the plans of which notice 

must be given will almost always force states to put their notice in written form. 

120 Salzburg Resolution (1961), note art . 7 
121 The project was beg un in 1954 and produced an interim report to th e Association's Conference in New York in 
1958. See also International law association research project on the law and uses of international rivers, pp.197-
198 (1959) 
122 Helsinki Rules on the Uses of the Waters of International Rivers (1966), in Report of th e Fifty -Second 
Conference of the International Law Association Held at Helsinki, 1966 
123 Charles B. Bourne (1972), "Procedure in the development of international drainage ba si ns: Notice and exchange 
of information, university of Toronto Low Journal, vol. XXII p. 178 
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However, even the most recently adopted SADC protocol does not explicitly mention that the 

notice should be in a written [orm. l 24 

In relation to how much notice must a state give before it may embark on a project and within 

what time must the states receiving notice respond, Arti cle XXIX paragraph 3 of the Helsinki 

Rules states that ' the noti ce should afford the recipient state a reasonable period of time to make 

an assessment of the probable effect of the proposed construction or insta ll ation and to submit its 

views thereon to the State furni shing the notice'. Hence, it is pretty clear that the Helsinki Rules 

do not prescribe time limits for notice and for reply thereof. The desirability of prescribing time 

limits fo r notice and for reply is, nevertheless, recognized in other treaty practice of states. For 

example, the SADC protocol obliges parties to give six months notice before beginning 

. ·1 · h 125 operatIons to utI Ize t e water. 

Obviously, the state receiving the notice must be allowed suffi cient time to study the facts and to 

reply stati ng its view of the planned measure. And the plalUling state may not proceed with its 

project before it receives a reply to it or the time for rep ly has expired. However, the Helsinki 

Rules only indirectly recommends the suspension (Arti cle XXIX, paragraph 3) and does not 

clearl y make legall y bind ing ob li gation to suspend a proposed use. Therefo re, a state may legall y 

proceed uni laterally to implement its plans of utili zation. It wo uld , of course, do so at the ri sk of 

being held liable for damages for injury to the rights of other watercourse states as well as being 

subject to the provision in Article XXIX, paragraph 4, that a utilization undertaken without 

notice shall not be given the we ight normall y acco rded to temporal priority in use in the event of 

a determination of what is a reasonable and equi table share of the waters of the basin. Thus, 

failure prevents an important factor from being placed on the scales used to weigh the equities of 

competing utilization as the use is not considered current use. In case laws, however, legal 

sanctions are prov ided. For example in the Corfu Channel case, there is support for the 

proposition that under international law, a ripari an state may be responsible to a co-basin state 

for damage caused when that damage could have been avoided if timely notice of the danger had 

b . 126 een gIven. 

124 Revised SADC protocol (2000), note 6, ar t.4 
125 Revised SADC protocol (2000), note 6, art.4 (2) 
126 Coruf Channel case (1949), note 62 
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2.4 . Conclusion 

" 

o 

The forego ing di scuss ion analyzed the weight that treaty practice of states, case laws and 

international governmental and nongovernmental organization attach to the principle of the duty 

to inform on planned measures. The authorities agree that a state should or recommended to give 

notice of planned measures to other ri parian states. Thus, the concern is not whether these 

procedures are desirable and recommended, but whether or not they are legall y binding on basin 

states. The authorit ies are not unanimous on this po int and do not lead to a clear-cut conclusion. 

It is true that, in the Helsinki Rules, the International Law Associat ion did not make prior notice 

mandatory. However, many incidences of case laws and some treaty practice of states make the 

riparian duty to in fo rm plan ned measures mandatory. There is also no uniform formulation as to 

when the planning state should give notice, how much time should a slate give before it embarks 

on the proposed project and with in what time the notifying state shall respond to notice of 

planned measure. Besides, authorities explored so fa r do not clearly prescribe legal sanction for a 

breach of one of the procedural rules. But, sti ll the 1966 Helsinki Rules prescribe a sanction for 

fai ling to give notice of a work or utilization (article XXLX, paragraph 4). Hence, in the absence 

of authority supporting any other specific sanction, the general principles of international law 

wi ll govern the matter. In other words, an injured basin state must rely on the usual international 

law remedies availab le to a state for any injury. 

In some circumstances, therefore, it may have a good claim for damages for injury caused by the 

fai lure of a watercourse state to observe a procedural ru le it may even get an injunction ordering 

C a co-basin state not to proceed with a project until it has complied with the rule. 127 Here, it is 

important to note that the effect of fai lure to give notice apply onl y when the watercourse 

exceeds its equitable use. If the damage caused fai ls within scope of equitable use of the 

plalming state, the later may not be obliged to pay damage despite some inj ury. 

117 Charles B. Bourne(1992j note 34 al p.206 
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CHAPTER THREE: THE RIPARIAN DUTY TO INFORM ON PLANNED 

MEASURES UNDER THE UNITED NATION CONVENTION ON THE LAW OF 

NON-NAVIGATIONAL USES OF INTERNATIONAL WATERCOURSE 

3.1. Introduction 

In 1970, the UN General Assembly commissioned the Internat ional Law Commiss ion (lLC) to 

draft a set of articl es to govern Non-navigational Uses of Trans-boundary Water. J28 After 21 

years of extensive work, in 1991 the ILC prepared the draft text of the UN Watercourses 

Convention. Considerable di scuss ion had been made during 1991-1997 on the ILC' s draft. And 

Q on 21 May 1997, the UN General Assembly adopted the Convention on Non-Navigational Uses 

of International Watercourses. 129 The convention provides a framework of substantive and 

procedural rul es that may be applied and molded to suit the characteri stics of particular 

) 

o 

watercourses. 

According to A rticle 36( I) of the Convention, 35 instruments of ratification , approval , 

acceptance or accession are necessary to bring the Convention into force . However, the 

convention does not still secure the minimum requirement for it to enter in to force. Although 

thc Convention has not yet entered into force, some of the principles adopted by the Convention 

have become norms of international legal practice. 

Part III of the Convention deals with planned measures; it sets forth procedural requirements that 

states must follow in utili zing international watercourse. While some of these principles are 

generall y accepted as general principles of international law, their interpretation as to when and 

how exactly to notify planned measure is often the centre of debate . 130 

The main focus of thi s chapter, th us, is to explore the normati ve content of the riparian duty to 

inform on planned measures under the UN Watercourse Convention and under the specific 

128 Report of the International Law Commission on th e Work Forty-Six Session (1994), U.N.GAOR, 49" sess., 
supp.No.10, at 195, U.N.Doc.A/49/10/1994 a available at http://www.un.org/law/ilc/index.htm accessed on 12 
January 2014 
129 Report of ILC (1997), note 128, p. 123. Ou t of 133 nations, 103 nations votes in favor (including Bangladesh, 
Fin land, Jordan, Syria, USA, Mexico Slovakia and Nepal), 27 nations abstained (including Egypt, Ethiopia, India, 
Israel , Rwanda and Fran ce) and three nations votes against the Water Convention (Bu rundi , China and Turkey). 
130 Alistair Rieu-Clarke et al(2012), UN watercourse convention user Guide First paperback edition United Kingdom, 
p.123 
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prescriptions of customary internationa l law. Consequently, the research investigates the basic 

question of when watercourse states assume the duty to inform planned measures, what form 

such notice takes, the response given by the state receiving the notice, consultation and 

negotiation on planned measures, and the effect of giv ing or failure to give not ice. 

3.2. Information Concerning Planned Measures 

There are reasons that urge watercourse states to exchange information concernmg planned 

measures. In the first place, watercourse states are physicall y interdependent and the exchange of 

information concerning planned measures allows watercourse states to synchronize their existing 

or fu ture uses with the new use or to determine whether the new use will be equitable and 

reasonable or otherwise. Secondly, the exchange of information concerning planned measure 

promotes cooperation between watercourse states, and thus leads to higher efficiency in the 

I · · f h f" I 131 exp ollatlon 0 t e resources 0 an lI1ternatIOna watercourse . 

However, the status of the princip le continued to be controversial under internat ional customary 

law. Some authorities have supported the idea that the duty of notification of planned measures 

reached the status of customary international law and binds riparian states irrespective of 

absences of treaties obligation. Whereas others made the rule mere recommendatory and can 

only be claimed on the basis of specific treaties or dec ision of an organ. In thi s regard, the Lake 

LanOllX arbitration throws a light on status of the principle under customary international law. 

The arbitral tribunal had treated the matter as part of customary international law saying that: 

' .. .It has to be remembered. though, that international law does not require 

reaching an agreement between the parties regarding a planned measure, the 

general rule of prior notification has reached the status of a customary 

international legal obligation; being applicable regardless of whether a special 

agreement between the initiating and the potemially aflected states exists ,.132 

131 The Report of ILC(1994}. note 129, p.124 
132 La ke Lanoux Arbitrat ion (19957), note 8, parars.129-30 
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In the above statement, although the decision was based on the terms of the treaty between the 

two countries I)); it does, however, indicate that there is a general princip le of customary 

international law requiri ng states to take the interests of other watercourse states into 

considerati on and that thi s necessarily leads to the obligat ion to give not ice, to consult and to 

negotiate .134 Some lead ing contemporary commentato rs in the fie ld of international water law 

shared this view. Charles Bourne elabo rated that the duty to provide neighboring states with 

prior notice of plans to exploit a shared natural resource is an obligatory requirement under 

customary international law. 1)5 In summariz ing the procedural rules as set down in Part III of 

the UN Wate rcourse Convention, Bourne concluded that: 

for Ihe mosl parI, Ihe basic requiremenls of Ihe exchange of information, nolice, 

consultation, and negotiation now form part of custommy internationallawl36 

However, Bourne argued that the ILC has engaged in beneficial progressive development of the 

law with regard to the six-month ti me li mi t and on condi tion of notificat ion. Moreover, Owen 

Mc intyre argued that the procedural ru les set down in the 1997 UN Watercourse Convention 

cod ifies and fo rmalizes many ex isting ru les of customary international law. I)) The fact that the 

UN Watercourse Convention was prepared by International Law Commiss ion (lLC), the United 

Nations body responsible for the progress ive deve lopment of international law also implicate the 

statue of the princip le of planned measures under international law. 138 The ILC did not, 

however, indicate which of the provis ions codify the law set fort h in the existing ru les of 

customary international law and which progressively develop it. According to MacCafrrey, most 

important elements of the Convention---eq ui table uti li zation, prior notification - are, in large 

measure, codifi cations of existing norms. I
)9 I-Ie argued that obligation to provide pnor 

notifi cation of such planned measures was accepted by most delegations to the negotiations of 

133 France had complied with the procedu re prescri bed by article XI of the Additiona l Act to the Treaties of 
Bayonne, of 26 May 1866, before proceeding wit h its plan to divert the wa ters of Lake Lanoux; under that art icle, 
France had underta ken to give prior notice of works that might change th e course or the volume of a watercourse 
flowing into Spain, so that the interests that might be involved on both sides wou ld be safeguarded. 
1" Lake Lanoux Arbitration (19957), not 8 pa rars. 129-30 
135 Charles B. Bourne (1971), International Law and Pol lution of Internat ional Rivers and Lakes, 6 U.BRIT. COLUM. L. 
REV. vol. 115, P. 122 
136 Charles B. Bourne (1971}, note 135 
137 OWEN Mcintyre (2006,) The Role of Customary Rules and Principles of Internat ional Environmenta l Law in the 
Protection of Shared Internationa l Freshwater Resources, VoIA6, p 188 
138 United Nations, Statu te of the Internat ional Law Commission (1982}, Doc. A/CNA/4/Rev.2 . 
139 Intern at ional Law Commission (1991), Year book of internationa l law commissio n, vo l. 2, no, 1, p. 45, 
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the UN Watercourse Convention except Ethiopia, Rwanda and Turkey, 140 providing evidence 

that states have no longer un fettered di scretion to do as they alone wish wi th the portion of an 

international watercourse within their territory. One thing which suffi ciently clear in this regard 

is that the notice of planned measures is becoming increasingly inescapable though the debate on 

whether or not the duty to inform on planned measure has attained customary international law 

status is ongo ing and not yet precisely settled. 

Regardless of the controvers ies on status of the principles under customary international law, 

Arti cle II of the UN Watercourse Convention lays down a gene ral ob li gat ion on watercourse 

states to provide each other with information concerning the possib le effects of planned 

measures. ' Possible effects ' includes all potential effects of planned measures, whether adverse 

or beneficial. Here, Article II of the convention goes beyond Article 12 and subsequent articl es, 

which concern planned measures that may have a significant adverse effect upon other 

watercourse states. Thi s wider scope is attributable to the difficulties of determining the 

seriousness or otherwise of planned measures among watercourse states. It is thus the duty of 

watercourse states to exchange in fo rmation concerning planned measures with one another with 

regard to all questions that may ari se concerning the use of internationa l ri vers and to abstain 

from any unil ateral act ion that may affect the interests of other riparian states without giving 

these states every opportunity of studying and expressing their op inion upon the questions 

invo lved. 141 

Literature and treaty practice of states va ries on thi s component of the principles i.e. on the issues 

c. when the obligation to inform other watercourse states should ari se. Some authorities propound 

that a state is required to give notice of all utili zations, even those that will cause no injury. In 

line with thi s view, the 1933 Declaration of Montev ideo adopted, in its Article 7, a more general 

statement, that works which a state plans to perform in internationa l water shall be previously 

announced to the other ripari an states. There is no qualification limiting the obligation to give 

) 

notice to cases where the proposed work might cause injury. Besides, Professor H .A. Smith and 

M. Svelte held the view that it is the duty of all riparian states to consu lt fu lly and freely with one 

another with regard to a ll questions that may ari se concern ing the use of international rivers and 

14\ Stephen McCaffrey (2001). The Contribution of the UN Convention on the Law of the Non-Navigational Uses of 
International Watercourses, International Journal of Global Environmental Issues, p 250-256 
141 Stephen McCaffrey (2001), note 140 
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to abstain from any unil ateral action without giving other watercourse every opportunity of 

study ing and expressi ng the ir opinion upon the questions involved. 142 Since it is a diffic ult 

question for a s'tate to determine with any accu racy, not to mention impartiali ty, how a proposed 

utilization will affect its rights and interests, pri or notice of a ll utili zations wo uld seem to be a 

desirable condition precedent to the taking of action to implement them. 14
) 

The weight of modern authoritative opinion, however, supports a more limited proposition. The 

1961 Salzburg Resolution and the 1966 Helsinki Rules, both products of influential groups of 

international lawyers, would confine the requirement of notice to cases invo lving a threat of 

seri ous injury. Articles 4 and 5 of the 196 1 Salzburg Resolution, fo r example, require prior 

notice of works that seriously affect the possibility of utili zation by other states. Likewise, 

Article XXIX, paragraph 2, of the 1966 Helsinki Rules provides that 'a state should in particular 

furni sh to any other bas in state, the interests of which may be substantially affected, notice of 

any proposed construct ion.144 Supporting th is views Schwebel noted the fo llowing: 

Doubts, divergences 0/ criteria or convictions, or impasses cannot be resolved if 
the system states are not in communication with one another, particularly at the 

technical level 0/ project and programme data and in/ormation, at least where 

these works and activities may have signiflcanl lransnalional impaCI . .. .'45 

Therefore, these agreements and many others containing similar provisions illustrate the 

widespread practice of states of agreeing to notify and consult each other with regard to proposed 

uses that could significantly affect the other states' use of or interest in an international 

watercourse. 

Article 12 of the UN Watercourse Convention takes the general obl igation one step higher, and 

introduces a set of provisions on planned measures that may have a 'sign ificant adverse effect' 

upon other watercourse states. These arti cles establish a procedural framework designed to assist 

watercourse states to cooperate with each other and maintain equ itable balance between their 

142 Prof. Smith Aaron (1991), The Economic Uses of International Rivers Inter-American Bar Associa tion, 

Proceedings p,152 
143 Prof. Smith(1991), note 142 
144 Helsinki Rules(1966), note 122, art.19 Para 2 
145 Internationa l Law Commission(1982),Yearbook of International Law, vol. 2.no.1, pp. 175 
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respective uses of an international watercourse. Article 12 provides that a watercourse state 

should, before it implements or perm its the implementation of planned measures which may 

have a 'signifi cant adverse effect' upon other watercourse states, provide those states with timely 

notification thereof; such notification sha ll be accompanied by available teclmical data and 

information, including the results of any environmental impact assessment, in order to enable the 

notified states to evaluate the poss i ble effects of the planned measures. 

The provision has incorporated a number 0 f themes which are worth explaining. The fi rst point is 

the timing at which the planni ng state obliged to give notice of its planned measures and comply 

with procedures prescribed in Articles 13- 19 of the convention. Principally, there are three 

different arguments on this issue. Some authorities have taken the view that the ob ligation arises 

to all planned measure even if the implementation wi ll not have effect on another watercourse 

state , As mentioned above, Montev ideo Convention, 146 adopted wider approach in notification of 

planned measures; there is no qual ification limiting the ob ligation to give notice to cases where 

the proposed work might cause inj ury. This sort of argument is justified as there is no easy test 

for determining what slight and serious injury constitutes in any given setting . The argument is, 

~, however, criticized for it wo uld de lay projects in giving and replying on planned measures even 

o 

) 

though the implementation might not have adverse effect on the other watercourse states . 147 

Other authorities submit that the ob ligation of the planning state arises only when the 

implementation of planned meas ure may have serious adverse effect on another watercourse 

states. 148 The introduction of a serious effect quali fication for initiation of the procedure has 

been criticized as narrowing too stri ctl y the opportunity of another watercourse to assess and 

raise timely objections to planned measures. 

Still, there are writers whose position lay between the two extremes: notice of 'all planned 

measures' and notice only of ' measures that may have serious adverse effect' . Accordingly, the 

obligation to give notice arises only when another watercourse state might be adversely affected 

146 Seventh Pan-American Conference on the Industrial and Agricu ltural Use of International Rivers adopted at 
Montevideo, 24 December 1933, in (1934), American Journal of international law vol. 28, p54 
147 Charles B. Bourne (1992), note 34, p.66 
148 Alistair Rieu-Clarke et al note 130, p.14S 
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2.2. Basic Principles of lntemational Watercourse Law 

Article 38 (I) ( c) of the Statute of the lCJ refers to the general principles of law recogn ized by 

civilized nations as one sources of internationa l law. Watercourse law as one branch of 

international law applies theses principles as a source . This section of the chapter explores a few 

general principles applicable to the use, management and conservation of international 

watercourse la w. 

2.2.1. Principles of Equitable and Reasonable Utilization 

The principle of equitable and reasonable utili zation rests on a foundation of shared sovereignty 

c and equality of rights4S Early formulations of the principle found in national practice, 

particularl y in connection with adjudications within federal states and international decision 

involving transboudary water resources. The most cited national decision in this regard is 

equitable apportionment of decisions of USA Supreme Court in the case between Kansas vs. 

Colorad0 46 In that case the Court concluded that there must be adjustment of rights on the basis 

of equaliry of rights as to secure as far as possible to Colorado the benefits of irrigation without 
) 

o 

depriving Kansas of the like beneficial effects of a flowing stream 47 

The principle of equitable and reasonable utili zation has also been endorsed in ICJ 's dec ision 

concerning the Gabcikovo-Naymaros Project case48 Majority of judges in responding the issue 

whether or not Czechoslovakia (succeeded by Slovakia) ent itled to put in to operation of its 

variant alternative, they underlined on the principles of equitab le and reasonable utilization 

of shared water resource and argued that the operation of Variant 'c' alternative led 

Czechoslovakia to appropriate, essentially for its use and benefit, between 80 and 90 per cent of 

the waters of the Danube despite the fact that the Danube is a shared international river . 

Consequentl y, the Court decided that Czechoslovakia, by unilaterall y assuming control of a 

shared resource, violated the generally accepted rules of equitable and reasonab le utili zation of 

45 Rahaman, M.M. (2009), Principles of international water law: creating effective transboundary water resources 
management'. Internationol journal on Sustainable Society, Vol. 1. No.3, pp.207-223. 
46 U.S. Supreme Court, Ka nsas Vs. Colorado.206 US 46(1907) avai lable at 

http://supreme.justio.com/coses//ederal/us/206/46/ accessed on 2/14/2014 
47 Kansas Vs. Colorado(1907), note 46 

48 Gabcikovo-Nagymaros project (Hungary Vs Slovakia)(1957),note 27 
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natural resource of international watercourse and in turn deprived Hungary of its right to an 

equitable and reasonable share of the natural resources of the Danube River. 

The UN Watercourse Convention in its Article 5 sets out the fundamental rights and duties of 

States with regard to the utilization of international watercourse. It stated that : 

Walercourse slates shall in Iheir respeclive territories utilize an inlernational 

watercourse in an equitable and reasonable manner. In particular, an inlernational 

walercourse shall be used and developed by watercourse states with a view to attaining 

optimal and sustainable utilizalion thereof and benefits there from, taking into account 

the inlereSls of Ihe watercourse stales concerned, consistenl with adequale protection of 

Ihe wafercourse. 

The convention envisioned both right and obligation of watercourse states. Thus, a watercourse 

state has both the right to utili ze international watercourse in equitable and reasonable marmer 

and obligation not to exceed its right to equitable utilization (not to deprive other watercourse 

states of their right to equitable util ization). Instead, watercourse states shal l uti li ze international 

) watercourse with a view to attaining optimal utilization thereof and benefits there from 

consistent with adequate protection of the watercourse; the attainment of optimal utilization and 

benefits is the objective to be sought by watercourse states in utilizing an international 

o 

watercourse. 

The expression 'attaining maximum possible benefits fo r all ' implies that watercourse state shall 

endeavour to achieve the greatest possible satisfaction of all their needs , while minimizing the 

detriment to, or unmet needs of, each49 Pursuant to sub Article 2 of Article 5, watercourse states 

shall participate in the use, development and protection of an international watercourse in an 

equitab le and reasonable manner. Such participation includes both the right to uti lize the 

watercourse and the duty to cooperate in the protection and deve lopment thereof, as provided in 

the convention. Hence, the UN Watercourse Convention not only articulates the equitable 

utilization , but also embraces the progress ive concept of 'equitable participation 50 It is also 

worth mentioning at this juncture that pri nciple of equitable and reasonable utili zation does 

49 Tadesse Kassa Woldetsadik (2013), International watercourse law in the Nile basin: Three States at Crossroad} 
Routledge Taylor and Francis, London and New York, p, 198. 
50 Tadesse Kassa Woldetsadik (2013), note 49, p.149 
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mean that each wate rcourse state is entitled to an equal share of the uses and benefi ts of the 

watercourse. 5 I 

In determining equitable and reaso nable share relevant fac tors such as the geography of the 

basin, hydrology of the basin, pop ul at ion dependent on the waters, economic and social needs, 

ex isting util ization of waters, po tenti al needs in future, cli mati c and eco logical facto rs to a 

natural character and availab ility of other resources should be taken into account. 52 And the 

weight to be given to each facto r is to be determi ned by its importance in comparison with that of 

other relevant factors, Article 6(3) of UN Watercourse Convention. 

In the Nile River Basin, states have diffe rent views of what constitutes equitable and reasonable 

o util ization . Indeed, Egypt claimed that any use that affects its current use is inequitable and 

unreasonable while it considers its current use as equitab le and reasonable because they were the 

first to make use of the water. 53 Accord ing to Egyptian point of view equitable util ization is 

increasing the current fl ow of the Nile or to use their expert express ion ' equitable utilization to 

the increased Nile water flow and sharing the benefit ,s4 Wi th regard to relevant facto rs of 

determining equitable and reasonable utili zat ion, Egypt argued that ex isting use and availabili ty 

of other water resources should be accorded a primary factor for determining equitable 

utilization . 55 

o 

Upper stream states, most notably Eth iopia, on the other hand a different view of what amounts 

to reasonable and equitable use. For Ethiopia, because its terri tory contribute through the three 

head streams- the Baro-Akobo (Sobat), the Blue Nile and Atbara-Tekeze, 84 percent of the Nile 

flow56
, has endeavored in diplomatic and legal discourse to broaden the legal hori zon of its 

position of utili zing equitable share of the Nile. This position of Ethiopia has been expressed, fo r 

example, du ring the fifty- first worki ng session of the sixth legal committee of UN. 

51 Patricia K. Wou ters (2005), Sharing Transboundary Waters :An Integrated assessment of Equi table Entitl ement : 
The legal Assessment by t he Internat ional Hydrological Programme (IHP) of the United Nations Educational, 
Scientific and Cultural Organization (UNE5CO),( rue Miollis, 75732 Paris Cedex 15, France pub lisher), p.21 
" UN Wa tercourse Convention( 1997), note1, art.G 
53 Stephen MacCaffrey and Mpaz i Sinjela (1998), The 1997 convent ion on International watercourse, American 
Journal of International Law, vol 97, nO.110 
" Interview with Ahmed Abdul-Aziz (2013), note 23 . National water resources for Egypt -2017, (Cairo, 2005), p.22 
55 Interview with Fekeahmed Negashi (2013), di rector of boundary and transboundary River affai r at FORE ministry 
of water resource and Energy, 11/09/2013,4:00-5:00 pm 
56 Tadesse Kassa woldestadik (2013), note 49 ,p.211. 
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Ethiopia presented a proposal arguing that the contribution of the water by watercourse states to 

an international river shall be stipulated as an independent determining factor of equitable and 

reasonable utili zation in the ConventionS) However, the move was rejected because the theme 

has been covered by hyd ro logical factors under Article lea) of Article 6. However, Ethiopia's 

position has got support in the Ni le Basin Cooperative Framework Agreement for it explicitly 

provided that the contribution of each basin state to the water of the Nile River system shall 

likewise be cons ider as one of the factors affecting equitable apportionment, Article 4(2(h)) . 

[n explaining we ight to be given for each analysis factor and circumstances affecting the 

equitabi li ty of uses in the Nile Basin, a scholar in the fiel d noted the following: 

It is evident that Ethiopia cannot claim an absolute priority in the beneficial use of the 

resources of the Blue Nile simply because the Nile River pours Ji'om ifs jurisdiction in 

significant proportion, in much the same as Egypt and Sudan cannot legally demand the 

river to flow as in ifs natural state because they have deeply entrenched interest 

represented through pallern of pre-existing use. 58 

Therefore, the weight to be given to each facto r is to be determined by its importance in 

comparison with that of other relevant factors which must be considered on the basis of the 

whole to reach conclusions59 

2.2.2. Principles of the Duty Not Cause Significant Harm 

[n general, a state is responsible, under international law, for activities within its jurisdiction or 

control that cause sign ificant injury to the territory of another60 In the context of international 

watercourse law, no state is al lowed to use the watercourses in its territory in such a way as to 

cause signi fi cant harm to other watercourse states or to their environment, including harm to 

human health or safety, to the use of the waters for beneficial purposes, or to the li ving 

organisms of the watercourse systems61 This conception is also strongly rooted in treaty practice 

and international case law. In the 1949 Corfu Channel case, the IC] sustained every state's 

57 Tadesse Kasssa wo ldestadiK(2013), note 49,p. 213 
58 Tadesse Kasssa wo ldestadiK(2013), note 49 

59 The UN Watercourse Convention (1997), note 1. art. 6(3) 
60 Trial Smelter case (1963), U.s. Vs. Canada 3 R. International Arbitral Awards 
61 Rahaman, M.M. (2009), note 45, p.211 
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obligation not to allow knowingly its territory to be used for acts contrary to the rights of other 

States6 2 

As it is set forth in Article 7 of' the UN Watercourse Convention, watercourse states are under 

ob ligati on to take 'a ll appropriate measures' to ensure that acti vities conducted under their 

jurisdiction do not cause signifi cant harm to the territory of other ripari an. The UN watercourse 

convention conveys qualification in stipulating level of harm. Thus, the qualify ing term 

' significant' implies that harm must be higher than merely perceptible or trivial (which wo uld be 

considered insignificant); but could be less than severe6 3 The effect or harm thus must have at 

least an impact of some consequence, for example on public health, industry, agriculture of the 

affected state but not necessaril y a momentous or grave effect, in order to constitute 

transgression of an interest protected by internationa l law. 64 

The issue of preeminence between the principles of equitable and reasonab le utili zation and that 

of not to cause significant harm has to date continue to be a point of di sagreement. If equitable 

utilization is the controlling legal principle, a watercourse state may develop its water resources 

in a manner that is equitable and reasonable even though such development wou ld cause 

significant harm to established uses. If, on the other hand , the ob ligation not to cause significant 

harm is dom inant, a watercourse state could not engage in deve lopment, no matter how equitable 

and reasonable, that causes significant harm to the other uses. Nonethe less, close examination of 

sub Article 2 of Artic le 7 of the UN Watercourse Convention seems to give precedence to 

equitable utili zation principle over the duty not cause significant harm doctrine. This preposition 

(, is inferred from the implicit acknowledgment in sub Article 2 of Article 7. 65 The provision 

prescribes that the riparian' s duty not cause signifi cant harm in fact prohibits other states from 

causi ng harm that exceeds a certain threshold i.e. when such utili zati on exceeds its equitable 

entitl ement66 Therefore , the harm inflicted within the limit of equitab le utili zation wou ld not be 

regarded as violating the rights of the other watercourse state. Besides, the preposition that the 

) 

62 Corfu Channel case (1949), Judgment of April 9th 1.c.J . Reports 1949, P.25 
63 Patrcia Wou ters (2011), note 51, p.56 
64 Tadesse Kassa Woldestadik (2013), note 49 p.97 
6S Paragraph 2 of Article 2 reads 'where significant harm nevertheless is caused to another watercourse State, th e 
States whose use causes such harm shall, in the absence of agreement to such use, take all appropriate measures, 
having due regard for the provisions of art icles 5 and 6, in consultat ion w ith the affected State, to eliminate or 
mitigate such harm and, where appropriate, to discuss the question of compensation'. 
" Tadesse Kassa Woldestadik (2013), note 49, p.98 
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duty not cause signifi cant rule does not enjoy inherent preeminent is supported by article 10 of 
the UN Watercourse Convention which provides that ' any conflict between uses of an 
international watercourse is to be resolved with reference to Article 5 and 7. 

The ICJ's judgment in the Gabcikovo-Nagymaros case would appear to support this concl usion. 
In its judgment, the Court referred on several occasions to the principle of equitable utilization as 
the basic right of states sharing international watercourse. Hence, what is prohibited is a conduct 
by which one state exceeds its equit ab le share , or depri ves another state of its equitab le share of 
the uses and benefits of the watercourse67 

The application of the duty not to cause significant harm is very difficult in the Nile basin. For 
c· one thing, the term significant harm is no where defined in the Ni le Basin Cooperative 

Framework Agreement CCFA). The CFA is simply a verbat im copy of article 7 of the UN 
Watercourse Convention wherein its relationship with equitable utilization is not clearly 
delineated. 

In most cases, Ethiopia claimed that the principles of equitable utilization should be given 
c credence over the riparian duty not causing signifi cant harm. Hence, for Ethiopia the riparian 

duty not cause significant harm is sa id to be violated onl y when a state has exceeded its equitable 
and reasonable use. 68 In an interview with Egyptian TV late PM Melese Zenawi noted the 
following: 

'Ethiopia understands Egypt is the creation of the Nile. In the same manner 
Egypt must accept the filc t that Ethiopia, the sources of 85% of the Nile, must 
benefit Fom this resources. Ethiopia, does not claim 10 the equal share of the 
Nile, but let us divided equitably and Egypt shall revisit its old position saying 
that single reduction Ihe status quo is harm on if 69 

This preposition has also propounded by Ato Fekeahmed he states that: 

For long time and now, Egyptian aulhority lakes the view Ihat evelY use thaI 
affixts ils current use as causing significant harm. On the other hand, Ethiopia 

67 Gabcikovo-Nagymaros project case (1997), note 27, para. 86-89 
68 Crhistina M.carroll (1999), Post and future legal framework of the Nile River Basin, Georgetown International law review, vol. 12:269 
69 Egyptian TV interview with Meles Zenawi (2010), note 22 
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propounds Ihal rule o/equilable and reasonable utilization has preeminence over 

Ihe duly nOllO cause signi(icanl harm. Hence, any use wilhin ambil equilable use, 

even Ihough il has some effecl on Ihe currel1l use 0/ £gypl and Sudan, should nol 

be considered as 10 causing sign ijicanl harm. 70 

Whereas Egyptian point of view is di ffe rent from Ethiopia's position. The official vIew 

emphas ized on the principles of not cause significant harm . Recently, for example, the fonner 

Egyptian president, Mohamed Mursi said, 1/ drop waler is missed our blood will be Ihe 

allernalive. 71 The statement quite understandably shows the extent of Egyptian position which 

seems to extend to the no harm rule. 

2.2.3. Principles of Cooperation 

As water is olle of the most wide ly shared reso urces of the planet which often constitutes a 

border between states or flow across different countries, it can be a factor for cooperation among 

watercourse states. It stems from the broader and somewhat elusive principles of good

neighbourly relations under internationallaw. 72 

Indeed, good-faith co-operation between states with regard to util ization of an international 

watercourse is an essential bas is fo r the smooth functioni ng of other procedural rules and, 

ultimately, for the attaimllent and maintenance of an equitable allocation of the uses and benefits 

of watercourses. Cooperation is also necessary in order to enable watercourse state take all 

appropriate actions fo r the ful fi llment of the 'due diligence' obligation not to cause significant 

c harm. 

o 

Consequently, broad support for thi s general obligation is found in the treaty practice, case law, 

and reso lutions of international organizations. 73 

70 Interview wi th Fekeahmed Negashi (2013), note 55 
71 Daily NEWS available at http://www.dailynewsegypt.com/2013/06/12/ethiopia-frustrated-by-egyptian
statements-on-gerd/last accessed on 14 February 2014 
72 For example, UN Water Conference held at Mar del Plata in March 1977, and th e Interregional Meet ing of 
Internati onal River Organi za ti ons convened by the UN in Dakar, Senega l 1981 underli nes the importance of inter
State co-operation and the necessary organizational structu res both at the in ternationa l and regiona l levels and for 
specific watercourses. 
" Helsinki Rules (1966) note 7, (Articles XXIX [11. XXIX [21. XXXI), the UN Watercourses Convention note 1 (Articles 
5.2,8,9,11,12,24.1,25.1,27,28.3,30),1960 Indus Waters Treaty (Articles VI-VIII), 1995 SADC protocol on shared 
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The UN Charter recognizes international economic and social cooperation with a view to create 

of conditions of stability and well-being which are necessary for peaceful and friendly relations 

among nations based on respect for the principle of equal rights. 74 Moreover, the Charter of 

Economic Right and Duties of states call s fo r prior consultation among states in respect of shared 

natural resources in order to achieve opt imum use of such resources without causing damage to 

the legitimate interest of others. 75 For water is the most shared natural reso urce in the world , 

Article 3 of the reso lution embraces cooperati on in the utilization of international watercourse 

law as an essential principle of internat ional water law76 

Article 8 of the UN Watercourse Convention contains a responsibility of each riparian state of an 

international watercourse to cooperate and exchange data and information regarding the state of 

the watercourse on the basis of sovereign equality, territor ial integrity, mutual benefit and good 

faith in order to attain optimal uti lization and adequate protection of an international 

watercourse. By combin ing sovereign equal ity with territorial integrity, the convention formally 

ignored such principles as absolute territorial sovereignty and integrity to recognize the 

principles of state sovereignty and its co rollary state respo nsibility accord ing to which each basin 

state is free to act within its own territory but becomes liable in the event that its activities cause 

a prejudice to the terri torial integrity of another basin state. 

Even though it is implicit, the concept of duty to cooperate has also been enshrined in sub Article 

2 of Article 5 of the Convention as concomi tant to the principles of equitable and reasonable 

uses. This part provides that 'wate rcourse states shall participate in the use, development and 

protection of an international watercourse in an equitable and reasonable manner'. Such 

participation includes both the right to utilize the watercourse and the duty to cooperate in the 

protection and development thereof. 

watercourse systems (Articles 2-5), 1995 Mekong Agreement (Preamble, Articles 1, 2, 6, 9, 11, 15, 18, 24, 30), 
2004 Berlin Ru les (Chapter XI, Articles 10, 11, 56,64) and 1992 UNECE Water Convention (Articles 6, 9,11,12,13, 1 
cvbn,5, 16) 
74 The Charter of the United Nations, (1945), San Francisco, Article 55 available at Charter of the United Nations, 26 
June 1945, San Francisco, available at http://:www.un.org accessed a n 23 February 2013 
7S General Assembly resolution on Economic and Social cooperation, resolution, 3281 (XXIX) of 12 December 
1974,art.3 
76 International Law Commission (1979), Yearbook international law vol.2. no.1, p. 171, 
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The same is stipulated in Article 4 of the Act regard ing nav igat ion and economic co-operation 

between the states of the Niger Basin (Act of Niamey/7 in which the contracting states 

undertake to establish close co-operation with regard to the study and execution of any project 

likely to have an appreciable effect on certain features of the regime of the river, its tributaries 

and sub-tributaries, their conditions of navigability, agricultural and industrial exploitation, the 

sanitary conditions of their waters and the biological characteri st ics of their fauna and flora. 

Article 5 of the same agreement provides for the establishment of an intergovernmental 

organization in order to further the co-operation between the riparian States78 

2.3. Riparian Duty to Inform on Planned Measures under International 

Watercourse Law 

Procedural requirements and mechanisms are essential elements of watercourse agreement. They 

provide the means through which the substantive rul es are implemented. One of such rules is the 

obligation between watercourse states with regard to riparian duty to inform on planned 

measures. The riparian duty to inform of planned measure 79is one of the key elements of such 

procedural ru le. Treaty regimes, case laws and works of international governmental and 

nongovenUllental forums have made notable contributions to the evolution and clarification of 

riparian duty to inform on planned measures. The following section of this chapter covers these 

authorities expounding obligation of riparian state to notify planned measures. 

2.3.1. The Riparian Duty to Infol'm Planned Measures in the Treaty Pl'actice of 

States 

There are a significant number of treaties that reveal recognition of the need for a spectrum of 

procedures relating to the utilization of international watercourses, ranging from the provision of 

data and information to notification of planned measures wi th regard to an international 

77 Niamey convention is adopted on 26 October 1963 at the Conference of the Riparian States of the River Niger, 
its tributaries and sub,tributaries (Niamey,24,26 October 1963) and entered into force on 1 February 1966) 
78 Niamey Convention (1963), note 77. Article 5 goes on to provide that the organization will be entrusted with the 
task of encouraging, promoting and co-coordina ting studies and programmes concerning the exploitation of the 
resources of the Niger River basin 
79 A planned meas.ure is new projects or programmes of a major or minor nature, or any change in existing uses of 
the waters of a watercourse state. see also Patricia K. Wouters et.al (200S), Sharing Transboundary Waters an 
Integrated assessment of Equ itable Entitlement, UNESCO working paper p.54 
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watercourse that may affect another state, These contain treaties withi n and outside the UN 

system, 

o 

From the earl y treaty practice, mention to riparian duty to in fo rm on planned measure is made in 

the 1954 convention between the fo rmer Yugos lav ia and Austria concerning water economic 

questi on re lating to the Drava Ri ver80 The Drava River convention in its Artic le 4, envisages 

that Austri a, the upper riparian states shall when seri ously contemplat ing plans fo r new 

installations to divert water from the Drava basin or for construction work which might affect the 

Drava ri ver regime to the detriment of Yugoslavia, undertake to di scuss such plans with the 

Federal People's Republi c of Yugos lav ia, Unlike most modern treaty practices 'in which no 

distinction has been made between upper and lower riparian states, the Drava ri ver convent ion 

selecti ve ly imposes duty to noti fy on ly upon upper the ripari an state, Austria, This seems due to 

the misconceptions that only upper riparian states would cause harm to the lower riparian state, 

However, in reality since project undertaken by lower ripari an state may as well lay facts on the 

ground , thi s may cause significant harm to in terest of upper ripari an state as well. 

c 

o 
The 1975 statute of the Uruguay Ri ver, adopted by Uruguay and Argentina SI contains detailed 

provisions on conditions of notification requirements, the content o f the notification, the period 

fo r reply, and procedures appli cahle in the event that the parties fail to agree on the proposed 

project. Pursuant to the statute a party plann ing the construction of new chatmels, the substanti al 

modifica tion or al teration to ex isti ng ones, or the execution of any other wo rks of such 

magnitude as to affect navigati on, the regi me of the ri ver or the quality of its waters, shall so 

o inform the Commiss ion, which sha ll determi ne expedit iously, and withi n a max imum period of 

30 days, whether the project may cause appreciable harm to the other party82 It is pretty clear 

from the wording of the convention that the planning state informs other watercourse states not 

onl y on the deve lopment of new use but also modification and alteration of ex isting ones, Unlike 

many cases where a watercourse state by itse lf determines the possible effect of planned 

o 

80 Convention between Yugoslavia and Austria concerning water economy questions relating to the Drava, signed 
at Geneva on 25 May 1954: art. 4 (United Nations, Treaty Series, vol. 227, p. MI; Legis/ative Texts, p, 513, No, 144; 
document A/5409, para. 697) 
81 Statute of the Uruguay River (Uruguay and Argentina), signed at Saito (Uruguay) (1975), United Nations, Trea ty 

Series, Vol. 1295, No, 21425, p, 332 (arts, 7 to 12) 
,: 82 Uruguay River statutes( 1975), note 82, art.7 
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measure, the Uruguay River statute empowers the Administrative Conulliss ion of River Uruguay 

to determine whether or not a planned measure causes appreciable harm to other party. 

The 1995 Mekong river83 agreement has likewise acknowledged the procedural duty of ripari an 

state to inform on planned measures. Procedural rules and mechanisms established under the 

1995 Mekong Agreement are further deve loped by the Mekong Ri ver Commission84 

Accordingly, the Mekong River Commi ssion (MRC) adopted two essenti al documents: 

Procedures fo r data and information exchange and sharing, put into effect on November I , 200 1, 

and preliminary procedures fo r notification, prior consultation and agreement, approved on 

November 12, 2002 85 The primary objecti ve of the first document is to operati ona lize the data 

and in fo rmat ion exchange and to make available, upon request, basic data and info rmation for 

public access. The second document establishes the procedures to be applied by the Mekong 

basin states in the case of planned measures defined as an y proposal for a definite use of the 

waters of the Mekong ri ver system by any riparian, excluding domestic and minor uses of water 

not having a significant impact on mai nstream flows;86 this involves any kind of water retention 

and diversion for the purposes of electri city generation, irrigation, and flood management. 87 

Among regional agreements, there have been many attempts towards regulating the uses of 

shared watercourses. The Protocol which was signed in Johanneshurg, South Africa, by ten of 

the eleven members of the SADC on August 23, 1995 is exemplary in thi s respect. 88 The 1995 

Protocol embraces provisions that require a riparian to notify other states of any planned 

83 The Mekong River Basin drains an area of some 800,000 km2 in six States (Laos, Thailand, Ch ina, Ca mbodia, 
Vietnam, and Myanmar), stretching some 4,200 kilometers from its headwaters in the Tibetan highlands to its 
discharge into the South China Sea. It is the second largest river in eastern Asia and the 11th longest in th e world. 
In 1995, the four lower riparian States (Cambodia, Laos, Thai land, an d Vietnam) concluded the Mekong 
Agreement. See Mekong River Commission Basin Development Plan Programme, Phase 2, Assessment of Basi n
wide Development Scenarios Main Report April 2011, at http://www.mrcmekong.org/assets/Other
Documents/ BDP/Assessment-of-Basin-wide-dev-Scenarios-Ma inReport-2011. Pdf, last accessed on 11/15/2013 
84 Sergei Vinogradov (2003), Transforming potential confli ct in to cooperation, the Role of in ternational water law, 
UNSCO Technical document in hydrology serious NO.2, p.63 
85 Mekong River commission Gu ide line on Notification su bmi ssion, Prior Consu ltation an d Agreement( herein after 
referred as PN PCA), at Lao people's democratic republic (2005)avai lable at http://www.mrcmekong.org accessed 
on 11/17/2013 
86 Mekong River commission Gu ide line(2002), note 84 
87 Mekong River commission Guide line(2002), note 84, p.23 
88 Revised SADC protocol (2000), note 6 
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measures of utmost urgency ori ginating within its territory.89 It also includes provIsIOns for 

notification of other potentiall y affected states and competent international organizations of any 

emergency originating within its territory90 In the second scenario, the Protocol states 

obligation to noti fy non watercourse states potenti all y a ffected by such acts. However, the 

provision on the riparian duty to in form on planned measures was qu ite cursory; therefore, the 

Summit of Heads of States of the SADC decided to rev ise the 1995 Protoco l. The revision 

process began in late 1998 and cu lminated in the completi on and signing of the Revised Protocol 

on 7 August 2000 91 The rev ised SA DC Protocol contains detail procedures outlining the riparian 

duty to inform planned measures. Arti cle 4 of the Protocol on planned measures is a restatement 

of Articles 11 through 19 of the UN Watercourse Convention. These provisions include the same 

issues addressed by the UN Watercourse Convention regarding notification to other riparian of 

planned measures that may have a signifi cant adverse effect, the period fo r reply, ob ligati ons of 

the notifY ing state during the period for rep ly, reply to notification, or absence of a reply. 

Article 4(1 ) (a) of the Revised Protocol provides that state parties shall exchange information 

and consult each other and, if necessary, negotiate the possible effects of planned measures on 

c the condition of a shared watercourse. Watercourse states have a general obligation to provide 

each other with information concern ing the poss ible effects of planned measures, both positi ve 

and negati ve. The purpose of th is procedural framework is to assist watercourse states in 

maintaining an equitable balance between their respecti ve uses of an international watercourse, 

by helping to avo id di sputes and providing a context fo r negotiations if harmful effects are 

unavo idable. The second paragraph of Article 4 went on stating the riparian states ' duty to 

inform planned measures with signifi cant adverse effect. Hence, before a state party implements 

or permits the implementation of planned measures which may have a significant adverse effect 

upon other watercourse states, it shall provide those states with timely notifi cation thereof. 92 

Such notification shall be accompanied by avai lab le technical data and information, including 

the results of any environmental impact assessment, in order to enab le the notified states to 

o evaluate the poss ible effects of the planned measures. 

" Southern African Development Communi ty (SADC), Johannesburg (28Aug 1995), The convent ion on Sha red 
Watercourse Systems in the Region, article 2(10) 
90 Revised SA DC protocol (2000), note 6, art. 2(9) 
91 Patricia Wouters (20ll), note 51, p.57 
" Revised SADC protocol (2000), note 6 at article 4{1I{a) 
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2.3.2. Case Laws 

With regard to case law, as subsidiary sources of international law, it is known that international 

judicial decisions contribute to the determination of the existence of the riparian duty to inform 

on pialmed measures. The award of 16 November 1957 by the arbitral tribunal in the Lake 

Lanoux is a typical example. The case involved a hydroelectric project, proposed in 1950 by 

Electricite de France and adopted by the French Government, which wou ld entail the diversion 

of waters of Lake Lanoux, situated in the eastern Pyrenees entirely within France93 The French 

government proposed to carry out works for the utilization of the waters of the lake. The Spanish 

government feared that these works would adversely affect Spanish rights and interests, contrary 

to the treaty of Bayonne of May 26, 1866, between France and Spain and the additional act of the 

same date94 Thus, the Spanish claimed that it was entitled to prior notification and agreement 

under art icle II of the 1866 additional act to the treaty of Bayonne and general international law 

without which such works cou ld not be undertaken. 

In the course of its opinion, the Tribunal made a number of important statements concerning 

riparian duties to inform on planned measures under international water law. Most importantly, 

the Tribunal had to decide, inter alia, whether France had complied with the procedure 

prescribed by article 11 of the additional act to the treaties of Bayonne, of 26 May 1866, before 

proceeding with its plan to divert the waters of Lake Lanoux; under that article, France had 

undertaken to give prior notice of works that might change the course or the vo lume of a 

watercourse flowing into Spain, so that the interests that might be invo lved on both sides wou ld 

() be safeguarded. 

In respond ing to this Issue, the tri bunal held that France had scrupulously observed the 

provisions of article 11 by giving notice and making fu ll disclosure of plans, by consulting and 

negotiating about the scheme, by suggesting modifications of it, and by carefully considering the 

Spanish interests that might be affected by it 95 Since Spain based its position not only on the 

Q treaty and the additional act, but also on generally accepted ru les of international law, the 

93 Lake Lanoux arbitration (1957), note 8, para.9-12. See also Year book of international law commission 1974, Vol. 
II (Part Two), p. 196, and document Aj5409, para. 1064) 
94 Boundary Treaty between Spain and France) of 26 May 1866 and its Additional Act of the same date. Year book 
of international law commission (1974), vol. 2 ,no.2. p. 196 
95 Lake Lonoux Arbitration (1957), note 8, para.73. 5ee also Yea r book of international law commission (1974)' 

C vol.2, no.1, p.197 . 
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tribunal found that it was possible to demonstrate general rule of international law concerning 

obligation of riparian state on the proposed use of international watercourse. Stated otherwise, 

the tribunal firstly addressed the question whether France had, under customary international 

law, the obl igation to give prior notice of planned measures. Secondly, the tribunal pinpointed 

the issue of whether France had the obligation to prior agreement with Spain before launching a 

project on Lake Lanoux . With regard to the first question the tribunal concluded that there is a 

general principle of customary international law requiring states to take the interests of co-basin 

states into consideration and thi s necessaril y leads to the ob ligation to give notice of planned 

measures. 96 

The Tribunal then turned to the second basic question involved in the case, namely Spain's 

contention that the execution of the French proj ect requires the preliminary agreement of the two 

governments, and that in the absence of such agreement the country which proposed the project 

could not have freedom of action to undertake the work. In addressing the question , the Tribunal 

concluded that neither international customary law nor general principles of law requires prior 

agreement between the upper and lower riparian states concerning proposed uses. 97 Instead, 

international practice prefers to resort to less ex treme so lution, limiting itself to requiring states 

to seek in terms of an agreement by preliminary negotiation without making the exercises of 

their competence conditional on the conclusion of agreement. 

Another important case involves the Pulp Mill case. On 4 May 2006, Argentina filed an 

application for the indication of provisional measures against Uruguay for the alleged breach by 

Uruguay of obligations under the 1975 statute of the Ri ver Uruguay. 

The dispute concerns the breach by Uruguay of obligations under the Statute of the River 

Uruguay in respect of the authorization and construction of two pulp mill s on the Ri ver Uruguay 

without notification to Argentina.98 

According to Argentina, the statute provides for an obligatory procedure for prior notification 

and consultation tlU"oligh Administrative Commission of the River Uruguay for any party 

" Lake Lanoux Arbitration (1957), note 8, para . 14 
97 Lake Lanoux Arbitration (1957), note 8, Para. 13 
98 Pulp Mills on the River Uruguay (2006), ARGENTINA v. Uruguay) filed in the Registry of the Court on 4 May, p.5 

C' para .2 (herein after cal led Pulp Mil l case) 
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planning to carryo ut wo rks liable to a ffect navigation, the regime of the river or the quality of its 
waters. Consequentl y, it objects to the unilateral authorization by Uruguay of the Spani sh 
company to construct a pulp mill and claims that the notifi cation and consu ltation procedure was 
breached, in spite of many protests submitted to the government of Uruguay and to 
administrative commission of Ri ver Uruguay 99 Argenti na became aware of the project through 
the Uruguayan media and requested the Uru guayan government to comply wi th its obligations 
under A11icle 7 of the 1975 statute and respect the riparian duty to notify on plmmed measures. 

Argentina argued before International Court of Justice that despite repeated requests by its 
government, the Uruguayan government persisted in its refusal to follow the procedures 
prescri bed by the 1975 Statute. 100 And even those pieces of information suppli ed by Uruguay 
remained fragmentary and inadequate, contain inaccuracies and omissions, and in particu lar 
provide no assessment of transboundary impact or of the choice of sites. l o l The Argentine 
government, therefore, asked for work on construction of the mi lls to be suspended, in the hope 
that Uruguay will revert to complying with the 1975 Statute. 

On the basis of the forgo ing statement of fact and law, Argentina' s requests IC./ to adj udge and 
declare that Uruguay breached the obligations incumbent upon it under the 1975 Statute and the 
other rules of international law to which that instrument refers . 102 In particular Argentina argued 
that Uruguay breached the obl igation of prior notification to Uruguay Ri ver Administrative 
Council and to the government of Argentina; that Uruguay shall cease its wro ngful conduct and 
comply scrupulously in the futu re with the obligations incumbent upon it; and Uruguay shall 
make full reparation for the inj ury caused by its breach of the obl igations incumbent upon it. 103 

On the other hand, Uruguay argued that , as per first paragraph of A11icle 7, the triggering event 
for the obligation to notify Uruguay River Admini strative Counci l is when one party plans the 
implementation of a work that is of sufficient magni tude that it could affect navigation, the 
regime of the ri ver, and/or quali ty of its waters. 

99 Pulp Mil l case (2006), note 98 at para.3 
l00pulp Mill case (2006), note,98 para .11 
101 Report of the Argentine delegat ion on the issue, Buenos Aires, 3 February 2006 available at http://www.iCj cij.orgfdocketffilesf13Sf10779.pdf accessed on 11/ 17/ 13 
101 Pulp Mill case (2006), note 98, para. 2S-27 
l 03pulp Mill case (2006), note 98, para .2S -27 
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by the planed measures. 149 This proposition seems to have been adopted by the Internat ional Law 

Commission (ILC). In it s commentary on Article 12, the Commi ssion pointed out that the 

threshold estab li shed in Art icle 12 is intended to be lower than that of 'significant harm' under 

Article 7, but does not refer merely to some effects. ISO As a resu lt, the position taken by the lLC 

is that notice of a planned measure must be furni shed only when their implementation may have 

a significant adverse effect up on the other watercourse state and not for every measure with little 

or no adverse effect on the other waterco urse state. 

Besides, the ob ligation under the same provision with regard to notification is accompanied by 

the duty to provide 'available techn ical data and information '; of course, the basin state in 

question cannot be call ed upon to or cannot be put to the expense and trouble of securing 

statistics and data which are not al ready at hand or readily obtainab le. In case a state which has 

been notified requests data or information that is not readily avail ab le, but is accessible only to 

the notifying state, it is deemed appropri ate for the fonner to cover the expenses incurred in 

producing the additional material. 151 

The phrase ' implements or permits the implementati on of is intended to make clear that Article 

12 of the convention covers not onl y measures planned by the state, but also those planned by 

private entities . Thus, in the case of measures planned by a pri vate entity, the watercourse state 

in question is under an ob ligation not to authorize the entity to implement the measures and not 

to allow it to go forward with their implementation before notifying other watercourse states as 

provided in Article 12 of the UN Watercourse Convention. I-Iere, notifyi ng other states should 

become effect ive not only where the riparian state plans new constructions, projects that may 

cause adverse effect to the ri ghts or interests of another system state, but also where alterations 

of or additions to existing constructions, projects or use may cause such harm.152 

Relating point here is the manner of giving notice of planned measure: should it be in a written 

form or orall y? A clear indication is not found in the UN Watercourse Convention . 

149 Helsi nki Rules (1966), note 22, under Article XXIX, paragraph 2, of the Rules adopted by the International Law 
Association provides that 'a State ... should in particula r furn ish to any other basin State, the interests of which 
may be substantially affected, notice of any proposed construction 
150 Charles Bourne (1972), note 123, pp,172-176 
151 Report of the International Law Commission on the Work of its Forty -Sixth Session, UNGAOR, 49th Secession, 
Supp (No. 10), UN Doc A/49/10 (1994), Art 12 para .5 
152 Internat ional Law Commission (1983), Yearbook of the International Law Commission, vol. 2. no. 1, pp.175 
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Under the relevant provision, it is onl y envisioned that such notification sha ll be accompanied by 

available technical data and information , including the res ults of any environmental impact 

assessment, in order to enable the notified states to evaluate the poss ible effects of the planned 

measures. It would generall y be difficult to imagine giving notice on planned measures whose 

essential facts are communicated orall y. It wo uld have been better, therefore, to have removed 

any doubt about thi s by adding in writing after the word notice in Arti cle 12. Doing so wou ld 

have been in accordance with the trend in some treaties on international Rivers to state expressly 

that a required notice shall be in writing. 153 

On the other hand , one notes that the UN Watercourse Convention requires a timely notification 

of planned measures so that other watercourse states can take precautionary measures. The 

requirement of ' timely' notificati on has been intended to allow for a thorough evaluation of the 

possible effects by the other watercourse states at an early stage in the planning process, and thus 

provide the basis for meaningful consultations and negotiations in case they are deemed 

necessary (Articl e 18). This view has recentl y been shared by IC] in the Pulp Mi ll s Case. 

Specifically the court held that: 

... Ihe planning slale, Uraguay, has the obligation 10 inform Uruguay River 

Administralive Commission as soon as il is in possession of a plan which is 

sufficienlly developed to enable the Commission to make the preliminwy 

assessment ofwhelher Ihe proposed works might cause significanl damage to Ihe 

other party. In any evenl, the duty to inform the Commission will become 

applicable al Ihe stage when Ihe relevanl authority has had the projeci referred 

10 il with Ihe aim of oblaining inilial environmental authorization and before Ihe 

granting oflhal authorization. '154 

Where the Court stated in its judgment that notification should have taken place at a very early 

stage prior to the authori zation of the project on the Uruguay Rive lss ; and rejected Uruguay' s 

reasoning that 'the requirement to inform cannot occur in the very earl y stages of planning, 

153 Agreement between USA and Canada, Can. T.S. No.2; 15 U.s.T. 1555; 542 U.N.T.S. 244. Article xii (3) provides : 
The United States of America shall exerci se its option Ito build Libby daml by written notice to Ca nada and see 
articles 4(8) and 7(2). and annexure D, sections 5 and 19. 
154 Pulp Mill case note(2006), note 98, paras.10-109 
155 Pulp Mil ls Case (20006). note 98, at para. 99 
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because there would not be suffic ient in formation available to the Commission for it to 

determine whether or not the plan might cause signi fi cant damage to the other state .' 156 

3.3. Period to Reply to Notifications and Obligations of the Notifying State 

during the Period for Reply 

Inherent in the principle of notification is the obl igation to allow the notified watercourse state a 

reasonable time to study and assess the information received and the possible effects for such 

other state. It is also equall y reasonable to give the notified states the possibility to request 

additional necessary information and data. And in cases where this is obviously practical , a 

reasonable extension of the time-limit must be granted. 

The question that remains answered is how much notice time must a state give before it may 

embark on a project and within what time must the states recei ving notice respond to it. The UN 

Watercourse Convention has primaril y left to the watercourse states to agree upon a period of 

time that is appropri ate to the respective cases; the opening clause of Article 13 - ' unless 

otherwise agreed' - onl y intends to encourage states to agree upon an appropriate period 

themselves. Hence, the initi al period for reply as we ll as the possibl e extension provided in the 

convention app li es in the absence of a specific agreement between the states concerned dealing 

with thi s matter. In other words, if the watercourse states did not fix a specific period for reply, a 

six months period has been provided as a reasonable period of time. [n complicated cases, it may 

be too short for an adequate assessment of the information and data contained in a notification 

and of the implicat ions of a planned measure for a recipient state; in such cases, a six-month 

period may not be appropriate to examine the possible effect of planned measures and hence 

should be prolonged accordingly for another six months. 157 

Article 14 of the Convention provides the obligation of the notifyi ng state during the period for 

reply. There are twofold obligations on the part of the notifying state. T he first is that the 

notifying state shall cooperate with the notified states by providing them, on request, with any 

additi onal data and information that is available and necessary for an accurate evaluation. 

Secondly, the notifying state shall not implement or permit the implementation of the planned 

156 Pu lp Mills Case (20006), note 98,p. 100 
C 157 UN Watercourse Convention(1997), note 1, art.13(b) 
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measures without the consent of the notified states. The purpose of this rule requIrIng a 
suspension of work is to give a watercourse state an opportunity to study how the planned 
measure may affect it and to raise objection if it so wishes. If the notifying state was to proceed 
with the planned project before the notified state has an opportunity to assess the potential 
impacts of the measures, the notifying state wou ld most certainl y not be in a position - due to a 
lack of sufficient information- to determine whether the planned measure was in compliance 
with Articles 5 to 7 of the Convention. ISB The duty not to proceed with implementation is thus 
intended to ass ist watercourse states in ensuring that any measures they plan will not be 
inconsistent with their ob ligations under Arti cles 5 and 7. 

However, various literatures and works of international governmental and nongovernmental 
forums adopted different preposition on thi s particular issue. The Helsinki Rules opted not to 
adopt a fixed period; it rather provides what it is called ' reasonable period of time ' . Hence, a 
state providing the notice should afford to the recipient state a reasonable period o/Iime to make 
an assessment of the probab le effect of the proposed construction or installation and to submit its 
views thereon to the state fu rni shing the noti ce. IS9 Such a criterion of ' a reasonable of period of 

o time ' would reflect a somewhat flexible time standard to fi x the appropriate period of time on a 

o 

case by case basis. However, it is difficult to judge what reasonable period of time constitutes in 
any given situation, and this leads to potential controversy between the notifying and notified 
states. 

On same issue, Montevideo declarat ion adopted more definite period comparable to UN 
Watercourse Convention. The declaration in its articl e 8, allows a period of three months for 
reply to a notice. Similar provision appears more frequently in modern treaties. For example, in 
the 2000 SADC protocol parties undertook to give six months notice before begirliling operations 
to planned measures, Article 4( I) (c). 

158 Yearbook of the International Law Commission (1987). Vol. II (Part 1) 15-46, document A/CNA/406 and Corr.1 and Add.l & 2 
159 Helsinki Rules (1966), note 22. Article XXIX, paragraph 3, of the Helsinki Rule provides: 'a state providing the noti ce should afford to the recipient a reasonable period of time to make an assessment of the probable effect of the proposed construction or instal lation and to submit its views thereon to the State furnishing th e noti ce . 
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3.4. Reply to Notification of.Planned Measure 

Article 15 of the UN Watercourse Convention dea ls with the obligation of the notified state with 

regard to its response to the notifi cation provided under Articl e 12. As laid down in sub Article 1 

of Article 15, the notified state shall communicate it findings concerning possible effects of the 

platmed measures to the notifying state ' as ea rly as possible, within the period applicable 

pursuant to Arti cle 13 (within a period of six month period), or in the case where a no tified state 

has requested an extens ion of time due to spec ial circumstances, with in the period of such 

extens ion.' If an otified state completed it s evaluation in less than six months or in less than the 

addi ti onal six months where an extension was requested, however, Article 15 of the convention 

call s for the notified state to inform the noti fying state immediately of its findings. The 

requirement to inform the notifying state immediately of its findings can be considered as an 

extension of the principle of good fa ith since it tries to avoid any unnecessary delay of the 

project in case the findings conclude that the planned measures are consistent with Articles 5 and 

7 of the Convention. Further, immediate response provides a trigger fo r the consultation and 

negotiation process as soon as possible, in case the findings suggest non-compliance with the 

principle of equitable and reasonable utili zat ion or the duty not cause significant harm. 160 

If the notified state find s that impkmentation of the planned measures wou ld resu lt in a breach of 

the ob ligations ·of equita ble and reasonab le utilization or ob ligations not cause significant harm, 

it shall communicate the same to the notifying state within the period spec ified in Article 13, 

with an explanation of the finding. 161 

The explanation must be documented , supported by an indication of the fac tual or other bases for 

the finding , and must set folth the reasons for the notified state's conclusion that implementation 

of the planned measures would vio late Articl es 5 or 7 of the convention. 

160 Alistair Rieu-Clarke et al (2013), note 130, p.148 
161 UN Watercour~e Convention (1997), note 1. Article 13 of the UN watercou rse convention that provides Period 

for reply to notification reads: Unless otherwise agreed: 
(a) A watercourse State providing a notification under article 12 shal l al low the notified States a 
period of six months within which to study and evaluate the possible effects of the planned measures and to 
commu nicate the findings to it; (b) This period shall, at the request of a notified State for which the evaluation of 
the planned measures poses special difficulty, be extended for a period of six months. 

44 



() 

There is, however, an obvious difficulty in the unil ateral determination of what a state's 

equitable entitl ement would mean by the notified state in a given situation. The basic issue is 

how the notified a state knows whet her or not the contemplated project by notifying state is 

equ itable and reasonable on the basis of which it accepts or rejects planned measure by the 

noti fy ing state. It may even be a very difli cult task fo r the notified state to determine, in the 

absence of a joint mechanism with notified states to determine the issue, or a very close working 

relationship with them. Off course, Artic le 6 of the UN Watercourse Convention sets forth a non

exhausti ve li st of factors to be taken into account in making the determination . These facto rs will 

doubtless be of assistance to the noti fi ed state in making equitab le utilization determination. But, 

such determination is much better suited to be implemented through very close cooperation 

between the states concerned, ideally through a joint commiss ion, or other impartial third party. 

For different reasons, the state that has been given notice of a proposed work may fail to raise 

objecti ons to it-within the time fra me fixed in the Convention. In such cases, sub AI1icle I of 

Articl e 16 of the UN Watercourse Convention allows the notifying state that receives no 

communication to proceed with or permit the implementation of its pl ans - subject to two 

, conditions. First, as it would be improper to allow the notifying state to implement a different 

project or an altered plan ; it must implement in accordance with the notification and any other 

data and information provided to the notified state. Second, the implementation of the planned 

measures must be consistent with the ob li gations of the notifying state under Articles 5 and 7 of 

the Convention. Thus, despite the not ified state 's failure to repl y to the notice, the notify ing state 

should implement or permit the implementation of planned measure in such a way that does not 

contravene the principles of reasonable and equitable use or the obligation not to cause 

signifi cant harm to other wa tercourse state. 

Again, thi s procedure becomes complicated because of the diffi culties involved on the part of the 

notifying state in determining its entit lements 'without contravening equitab le use or the 

obligation not to cause significant harm. How does notifying state, for example, know whether 

its planned measure is equitable and reasonab le vis-a-vis noti fied state? This may be a very 

difficul t thing fo r notify ing state to determine, in the absence of a joint mechanism with notified 

or cooperative relationship between the noti fy ing and notified state. List of factors enshrined 

under Article 6 still helps the notifying state in making equitable determination. If the matter is 
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not resolved to the sati sfaction of any of the states concerned, the di spute settlement procedures 

of Article 33 of the Convention would be applicable. 

3.5. Consultation and Negotiation Concerning Planned Measures 

(. The obligation of the plann ing state to enter in to consu ltation wi ll ari se in consequence of two 

circumstances. First, the ob ligation ari ses if within six months period referred in Article 13, the 

notified state objects to the planned measure on the ground that would be incons istent with the 

provisions of Articles 5 or 7. 162 Second, the obl igat ion ari ses when a watercourse state has 

reasonable grounds to believe that another watercourse state is planning measures that may have 

o 

o 

.' 

a significant adverse effect upon it, and requests the planning state to comply with the processes 

f I · d .. 163 o consu tatlOn an negotiatIOn. 

In both cases, the purpose of consultat ion and negotiation is to arri ve at an equitable resolution 

of the dispute invo lving the plaJUled measure. The term 'equitable reso lution' includes, among 

other things, modification to the initial plan so as to eliminate its potentially adverse effect, 

adj ustment of other uses being made by either of the states, or the provision by the notifying state 

of compensation (monetary or other) acceptable to the notified state . 164 This does not, however, 

mean removing of all ha rms. As Pro f. MacCaffi'ey expressed the rule does not require 

modification and change to the extent of removing all harm to the other watercourse state, but 

only such changes as will avo id impermi ssible appreciab le harm. 165 

Sub Article 2 of Article 17 concerns the ma!Uler in which the consultations and negotiations are 

to be conducted. They sha ll be pursued on the basis that each state must in good faith pay 

reasonable regard to the ri ghts and legitimate interests of the other states. Negotiating in good 

faith ' implies honesty, fairness, tolerance, lack of prejudice, consideration for the position, 

interests and needs of others, fl ex ibility, willingness to seek a so lution and, above all , 

cooperation. 166 It implies to act in good faith to carry out an act with honest intent, fairness and 

162 UN watercourse convention (1997), note 1, arU7 
163 UN watercourse convent ion (1997), note, art. 18 para .1 
164 UN watercourse convention (1997), note 1, arU 8 
165 International law Commission (1987), Year Book of International law Commission (1987), vol. 2, nO.1 
166 N Zawahri, Dinar, and G Nigatu (2010), Governing International Freshwater Resources: An Analysis of Treaty 
Design. Paper presented at, New Orleans, p.23 
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sincerity, and with no intention of deceit. 167 The man ner of consultation and negotiation was also 

addressed by Charter of Economic Rights and Duties of States in its arti cle 3 as 'a processes of 

good fai th consultation and negotiation purported to achieve optimum use of shared resources 

without causing damage to the legiti mate interest of others.' The concept has also been inspired 

by the award of the tribunal in the Lake Lanoux Arb itration. The Tribunal was of the opinion that 

watercourse states should undertook consultation and negotiation according to the rules of good 

faith , taking into considerat ion the various interests invo lved, to seek to give them every 

satisfaction compatible with the pursuit of its own interests, and to show that in this regard it is 

genuine ly concerned to reconcile the interests of the other state wi th its own. 168 

Sub article 3 of Articl e 17 requires the notifying state to suspend implementation of the planned 

measures du ring peri od of consultation and negotiati on. Suspension seems reasonable, since 

proceeding with the planned measures during the period of consultations and negotiations would 

not be consistent with the concept of 'good fai th ' required by sub article 2 of Article 17. The 

period of suspension should be the subject of agreement by the states concerned who are in the 

best position to decide upon a length of time that is appropri ate under the circumstances. In the 

~ event that they are not able to reach agreement, however, Article 17 sets a period of six months 

() 

, 

period. Unlike the Lake Lanoux case where the arbitrator decided that the fact that there is a 

di spute between two states is not in itself enough to require suspension of a project by an 

implementing state l69
, in the UN Watercourse Convention the notifying state shall, if so 

requested by the notified state at the time it makes the communication, refrain fro m 

implementing or permitting the implementation of the planned measures for a per iod of six 

months unless ·otherwise agreed.' 7o The restriction in the UN Watercourse Convention is the 

agreement of parties; if the planning state and notified state agrees otherwise the planned 

measure may be continued during the processes of consultation and negotiation. If, however, the 

state fail s to agree on it the planning state is duty bound to suspend the implementation for a 

period of six months. 

167 N Zawahri, Dinar, and G Nigatu (2010), note 166, p.24 
168 Lake Lanoux arbitration( 1957),note 8 p.281 
169 Lake Lanoux arbitration(1957),note 8, p.39 
170 UN Watercourse Convention(1997) note 1, arI.17(3) 
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The same is also envisioned under Article 7 of the Salzburg resolution of the ilL which stated 

that during the negotiations, every state must, in confo rmity with the principle of good fai th, 

refrain fro m undertaking works or utili zatio ns which are the object of the di spute or from taking 

any other measures which might aggravate the dispute or render agreement more difficult.]7] 

Once thi s period has expired, the notifying state may proceed with implementation of its plans, 

subject to its ob ligations under Arti cles 5 and 7. It is also important to note that, under the UN 

Watercourse Convention, the obligation to consult and negotiate does not imply an obligation to 

require a prior consent. In other words, it is an ob ligation of conduct, not an obl igation of result. 

Thi s understanding is in line with Lake Lanoux arbitration which stipulates that international 

practice prefers to resort to less extreme so lutions [than requiring prior agreement] . Thus, one 

speaks, although often inaccurately, of the 'obligation of negotiat ing an agreement ,.172 The 

tribunal underlined that it did not find clear and convincing evidence that either customary 

international law or the regime established by the Treaty of Bayonne between France and Spain 

which restricted French sovereignty to the extent of subjecting the execution of works on 

transboundary watercourses to Spanish consent. 173 Thus, the arbitral tribunal concluded that 

prior consultation is neither a ri ght to veto the use nor unil ateral right to use water by any 

ripari an without tak ing into account other ripari an's ri ghts. 

3.6. Notification up on Request 

The planning state may fail to noti fy other watercourse states fo r various reasons. For one thing, 

the planning state may opt to keep sil ence irrespect ive of the planned measures' adverse effects 

to the other watercourse states. On the other hand, the plmming state may have made an 

assessment of the potential effect of the planned measures causing significant adverse effect 

upon other watercourse states and concluded in good faith that no such effects wou ld result 

therefrom. 

Arti cle 18 of the UN Watercourse Convention addresses the situation in which a watercourse 

state is aware that measures are being planned by another state (or by private parties in that state) 

171 International law Commission(1974). Year Book of International Law Commission vol. 2.no.2 ,po 202 
171 lake lonoux (1957 ). note 8. p.128, para . II. 
173 Yearbook Internationa l Law commission (1974). note Ill.para. 1065 
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and beli eves that they may have a signiticant adverse effect upon it, but has received no 

notification thereof. 

The convention allows other watercourse state to request the plalming state to apply the 

provisions of Article 12 (determination of whether the plans will have significant adverse effect 

or not). [n order for the other watercourse states to be entitled to make such a request, however, 

two conditions mLlst be satisfied. The first is that the requesting state must have serious reason to 

believe that measures are being planned which may have a significant adverse effect upon it. 

Consequently, for any planned measure with no or lillie adverse effect, the other watercourse 

sate is not allowed to make a request. The second condition is that the requesting state must 

provide a documented explanation setting forth its reasons. These conditions are intended to 

require that the requesting state have concrete reasons - instead of vague and unsubstantiated 

apprehension. Further, a serious and substantiated belief is necessary, particularly in view of the 

possibility that the planning state may be required to suspend implementation of its plans under 

sub Article 18 of the Convention. 

Sometimes, even though the other riparian states have reason to believe that planned measures 

have significant adverse effect and thereby request notificat ion thereof, the plarU1ing state on the 

other hand may find that it is not under obligation to provide a notification arguing that its 

planned measures do not have significant adverse effect. In such cases, the Convention obliges 

the planning state to inform the other state about its finding providing a documented explanation 

setting forth the reasons for such finding. 174 If, however, thi s finding does not satisfy the other 

state, the later may request the planning state take another look at its assessment and the two 

states may promptly enter into consultations and negotiations. Once again , implementation of the 

plans is to be suspended for six months - unless otherwise agreed - at the request of the 

potentia lly affected state, so as to allow room fo r meani ngful discuss ions.175 

,7< UN watercourse convention(1997 ), note 1 at article 18(2) 
175 UN watercourse convention(1997), note 174 
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3,7. Exceptions to the Duty to Notify Planned Measures 

The UN Watercourse Convention provides exceptions to the maIn rules of riparian duty to 
inform planned measures, These are exceptions in a sense that the planning states are not 
required to adhering to the str ict requirements of Articl es 12-1 8 of the Convention, The rea l 
needs of these exceptions are premised on balancing undeniab le interest of the planning state to 
retain confidentiality in sensitive circumstances or to protect interest of overriding importance 
that require immediate implementation without awa iting the expiry of the period allowed for 

I 'fi' I ' d " 176 rep y to noli IcaUon, consu tat Ion an negotIations, 

The first exception is found in Article 19 of the convention, which provides that a watercourse 
state may immediatel y proceed with measures that are of the utmost urgency in order to protect 
public health, public safety or other equally important interests, The article refers to highly 
exceptional cases in which interests of ove rriding importance requires the immediate 
implementation of planned measures, The interest involved in thi s exception includes the need 
for protecti ng public hea lth, publi c safet y or other equall y important interests such as protecting 
the poplilation from the danger of fl ood ing, 

Nonetheless, right of the state to proceed with implementation is subject to its obligations under 
paragraph 2 and 3 of Articl e 19. Paragraph 2 requires a state which proceeds with the measures 
to immediately prov ide the 'other wate rcourse states with a formal communication of the 
urgency of such measures, together with all rel evant data and information '. The third paragraph 
of Article 19 requires that the state which proceeds to immediate implementation shall enter 
' promptly' into consultations and negotiations with the other state(s) concerned, if and when 
requested to do so by those states, Again, the process of consultations and negotiations has to be 
carried out in the fas hion indicated in Article 17 ( I ) and (2), i,e, on the basis of 'good fa ith ' and 
with the goa l to achieve an equitable reso lution of the situation, 

The other exception from thi s stipulat ion on riparian duty to inform on planned measure is 
provided for in Article 3 1 of the UN Watercourse Convention. Hence, the notifying state is not 
required to divu lge data or information that is vital to its nat ional defense or national security. 
This exception involves information ranging from strategic or military types of information to 

176 Charles Bourne note(1971j,note 123,p.192 
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matters of trade secret. 177 The exception may further be widened to include the protection of any 

major faci li ty such as a dam, power plant, or factory as subjects of national security. 178 

Recognizing the subjecti vity of thi s exception, the Convention had attempted to narrow the scope 

by requiring the planning state to cooperate in good faith with other watercourse states with a 

view to providing as much information as possible under the circumstances. 179 

3.8. Effect of Failure to Comply with Procedural Rules 

If a state is under a duty to not ify its planned measures, the next logical question that needs 

examination is what effect breaches of the duty entail s . In general , one can identify two kinds of 

fa ilure to comply with procedural rules of the UN Watercourse Convention. On the one hand, the 

planning state may proceeds with the execution of a project without compl ying with the 

provisions of Articles 12-14 of the UN Watercourse Convention. On the other hand , the notified 

state may fai l to comply with Article 15 of the convention - fa iling to respond to the notification 

of planned measures. 

The effect of failure to comply with its obligation on the part of the planning state is not 

explicitly prov ided under the UN Watercourse Convention. As discussed before, the 1966 

Helsinki Rules of the International Law Assoc iation which merely recommend that prior notice 

be given contain in article XXLX, paragraph 4, attaches some legal sign ificance to a fa ilure to 

give that notice. The prescription of the Helsink i Rules is that a utilization undertaken without 

notices shall not be given the weight normally accorded in the event of a determination of what 

is a reasonable and equitable share of the waters of the basin. Thus, it prevents an important 

factor from being placed on the scales used to we igh the equities of competing utilization. 

From the general rul e of international law, the consequence of such failure will be that the 

watercourse state is li ab le for inequ itable and ullJeasonable harm caused to other system states as 

a result of the planned measure in question. The other watercourse state would thus normally be 

compensated for the va lue of its sacrifice; such compensation might be financial, or it might be 

in the form of electricity suppli es, flood control measures, enlargement of another use, or other 

177 International Law Commission (1982),Yearbook of internationa l law commission val.2,no.I, p. 65, 

17' lnternational Law Commission (1982), note 177 
179 UN Watercourse Convention (1997), note 1, art. 31 
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goods, provided that such damage co ul d have been avoided if timely notice of the danger had 

been given. 180 

As presented above, if, with in the period of six months, the notified state fail s to respond to the 

notice of planned measure, the not ifyi ng state may subject to its obligation under articles 5 and 7, 

proceed with the implementation of the plmmed measures, in accordance with the notification 

and any other data and information provided to the notified states. 181 This proviso clearly 

eliminates any undue delay where the other watercourse state cannot show that the plarmed 

measure invo lves significant adverse effect or is withholding its response for whatever reason. 

Here, it is clear that the notifying state remains legally bound by provisions of equitable 

utili zation and the duty not to cause significant harm rules, and the unresponsive notified state 

can lay claim under Artic les 5 and 7. Bourne submitted that this constitutes lack of balance in the 

treatment of the notifying and notified states for failure to comply with the required procedure; 

while the forme r is legally bound by all provisions of Art icle 5 and 7, the later may ignore 

procedural rules with impunity.182 The same author proposed that in circ umstance where the 

notified state does not respond to notice in due time, it should thereafter be stopped from raising 

c claims under Article 5 and 7 as result of the implementation of plarmed measures. 183 

'.' 

180 International law Commission (1982), Yearbook of international law val. 2, na .1 p. 67 
181 UN Watercourse Convention (1997), note 1, art. 16 
182 Charles Bourne, note 123 ,pp.69-70 
18' Charles Bourne, note 123, P.70 
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3.9. Conclusion 
The UN Watercourse Convention has extensively elaborated the obl igati on of watercourse states 

in the implementat ion of planned measures on an international watercourse. The Convention 

provides the obligation of a watercourse state to exchange information and consult each other on 

the possible effect of plalmed measures on the condition of an international watercourse. In thi s 

regard, the convention set forth wider approach that the watercourse states are under obligation 

to exchange information on the possible effect of planned measures which may encompasses 

both negative and pos itive effects. 

The convention also provides fo r detai led procedural rules requiring watercourse states to notify 

planned measures before implementing such schemes that may have a significant adverse effect 

upon other watercourse states. But, it is difficu lt and at times impossible for a state to determine 

on its own the effect of planned measure on other wate rcourse states. The rule therefore lacks 

precision on an essential matter. Nonetheless, the plann ing state may determine its equitable 

entitlement taking in to account factors provided under Article of 6 of the Convention. 

The planning sta te must a lso allow the notified state six months period to study the matter and 

provide, up on request, additional information that is available and necessary for an accurate 

evaluation of planned measure, and refrain from implementat ion. The notified state on the other 

hand, has the ob ligation to communicate its find ing to the notifying state within six months 

period . [f a notified state find s that implementation of the planned measures would be 

inconsistent with its equitable utili zation or causes significant adverse effect, it shall attach to its 

finding a documented ex planat ion setting forth the reasons for the finding. Thence, the 

implementing state must enter in to consultation and negotiations with the notified state. The 

obligation to enter in to consultat ion and negotiati on also arises when other watercourse state has 

serious reason to believe that the measure planned by a state , a notice of which has not been 

received, may have a significant adve rse effect upon it. 

The Convention also provides a few exceptions to the rul e of riparian duty to inform planned 

measures. Th is .mostl y relates to implementat ion of measures that are of utmost urgency in order 

to protect publ ic hea lth, public safety or other eq uall y important interests. Under these 

exceptional circumstances, therefore, a watercourse state is allowed to implement planned 

measures without the need fo r respecting procedural rules regulat ing ri parian duty to noti fy 

planned measures . 
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CHAPTER FOUR: NORMATIVE FRAMEWORK OF NOTIFICATION OF PLANNED 

MEASURES IN THE NILE BASIN 

4.1. Introduction 

r· The Nile is one of the world ' s longest rivers shared by eleven countries - Egypt, Sudan, Ethiopia, 

Eritrea, Tanzania, Uganda, Burundi, Rwanda , D.R. Congo, Kenya and South Sudan. 184 The 

average annual flow of the Ni le water is estimated to be 84 billion cubic meter (bcm). The Nile 

River has four major tributaries: the Abay (Blue Ni le), Tekeze (Atbara) and Baro-Akobo (Sobat) 

originate in the Ethiopian high lands that contribute more than 86 per cent of the Nile water; and 

o 

(' 

.' 

the White Ni le, ori ginating from the Equatorial Lakes region contributes 14 percent as measured 

at the Aswan Dam. 185 

The populations of Nile basin states has increased alarmingly by a rate of three percent per 

annum and is projected to reach 800 million by 2025, and one billion by 2050. 186 In spite of this, 

Egypt takes the lion share in terms of water use which depends on the river for about 97% of the 

water supplies, yet contributes virtually no water to the Nile. 187 Sudan comes second in terms of 

utilization of the Ni le water. Save the recent venture of Grand Renaissance Dam, Ethiopia has 

made few use of Ni le water. In the area of irrigation, there are among other things small -scale 

irrigation schemes in the Abbay valley, Baro- Akobo, Tekeze and Fincha. 188 In the area of 

hydoro power development Fincha, Tiss-Abbay, Tekeze and Tana Beles hydoro power 

generation plants are worth mentioning. The use is, however, insignificant compared with the 

country's hydroelectric power potential, 144,710 G W hourlyr potential , of which the combined 

potential of the Abbay, Tekeze and Baro-Akobo is 102,710 GW hourlyr. 189 

184 Facts about the Nile basin initiative available online at http: //www.nilebasin.org/ accessed on 8 January 2014 
185 Swain Ashok (1997), Ethiopia, Sudan and Egypt: The River Nile dispute. Journal of Modern African Studies vol. 
35, no. 4, p. 665-694 
18' Crh istina M.carroll (1999), note 68. p.275 
187 Shapland Greg (1997,) Rivers of Discord International Water Disputes in the Middle East, Newyork, st. martins 
Press. pub. P,60 
188 Yacob Arsano (2004), Ethiopia and the Nile : Dilemmas of National and Regional Hydro politics, thesis Center for 
Security Studies, Swiss Federal Institute of Technology, Zurich ETH Zentrum SEI, Seilergraben, p,159 
18'Yacob Arsano (2004), note 188 
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Although the River N ile connects eleven states, to date, there is no, an all inclusive legal and 

institutional framework that ensures the equ itable and sustainable utili zation of its waters . The 

particu lar foc us of thi s chapter is, however, on the nonnative framework of the ripari an duty to 

inform on planned measure in the N ile basi n. This chapter would first exp lore the trends of 

riparian cooperation in the Ni le bas in. The riparian duty to inform on plan ned measures is one of 

the key aspects of cooperation. The rul e will be examined in view of the ex isting N ile treaty 

regimes and state practices in the Eastern Nil e states. The ana lysis also attempts to investigate 

the rule of riparian duty to inform planned measures in the context of Ethiopia 's dec ision to 

construct the Grand Rena issance dam. 

4.2. Riparian Cooperation in the Nile Basin 

Most international river basins such as the Mekong, Senegal, N iger and the Uruguay ri vers have 

institutional and legal frameworks that enable cooperation in the use, management, and 

conservat ion of their waters. In contrast, comprehensive cooperation between and among all the 

Ni le basin state still remains far from a definite prospect. Unti l the late 1990s, hegemonic control 

and compet ition which constituted the central preoccupation of the co lonial powers has been 

repli cated by the independent riparian along the downstream Ni le, engenderi ng regional distrust 

and lack of integrated activities .19o Consequentl y, for a very long period, cooperation was eithcr 

absent or nominal with the exception of initiatives that focused on environmental protection, and 

at the sub basins level, it was mainly geared towards protecting the interest of Egypt and to some 

extent Sudan. After the 1990s, however, a remarkab le shift has been witnessed in the tone and 

o substance of state-to-state relationships along the Ni le basin. In th is respect, the establi shment of 

the Nile Basin Ini tiati ve (NIB) and the consequent adoption of the Nile River Basin Cooperative 

Framework Agreement (CFA) could be regarded as break through attempts of basin wide 

cooperation in the Nile region. 

) 

190 Dereje Zeleke(201O), the Nile Basin Cooperative Framework Agreement Negotia ti ons and th e Adoption of a 
'Water Secu rity' Paradigm: Fl ight into Obscurity or a Logical Cu l-de-sac? European Journal of International low Vol. 
21 No.2, pp. 421-440 
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4.2 .1. Pte-NBI Riparian Cooperation over the Nile Basin 

Before the establi shment of the NBI. there had been limited attempts aiming at the establishment 

of institutional and legal fram eworks for the Ni le basin. Nonetheless, most of these enterprises 

had been labeled as delaying mechanisms that had the sole objective of prolonging the life span 

of the status quo in the N ile Basin rather than establi shing comprehensive basin wide 

institutional and lega l frameworks. 191 

In 1967, with funding from the United Nations Development Program (UNDP) and the World 

Meteorological Organization (WMO), Hydromet was estab lished for purposes of Hydro

meteorological Survey of Lakes Victoria, Kiyoga and Albert. Its objectives included to study, 

analyze and disseminate to member countries meteorological data on the equatorial lakes and 

rivers. 192 In specifics , it purported to evaluate the water balances in the Lake Victoria, Kioga and 

Albert; to regulate the lake's level as well as the flow of water through the Lake. However, 

within 25 years of its operation, the Hydromet ach ieved no signifi cant substantive impact on 

harmonizing the upstream-downstream polarization of interests - except the generation of some 

hydro logica l data. 19
) 

Hydromet 's signatories were Egypt, Kenya, Sudan, Tanzania and Uganda, as well as the donor 

organizations of UNDP and the WMO. 194 In the initial stages, Ethiopia showed no interest to 

participate in Hydromet due to its suspicion that the institution was domi nated by Egypt and 

Sudan. 195 However, in 1971 , Ethiopia joined Hydromet as observer. 

G Again in 1983, Undugu was estab li shed in Khartoum upon the initiat ion of Egypt under the 

support of the Organization of African Unity. The Undugu was initially estab li shed between 

Egypt, Sudan, Uganda, Congo Democratic Republic and Central African Republic (obviously the 

later is not Nile Basin country). 196 Ethiopia, Kenya and Tanzania chose to stay in the forum with 

an observer status . Ethiopia challenged that the Undugu, having no legal standing or terms of 

191 Yacob Arsano (2004), note 188, P.215 
191 Yacob Arsano (2004), note 188 

'" Yacob Arsano (2004), note 188, p.216 
' " Yacob Arsano (2004), note 188 
195 Tafese Tesfaye (2001), the Nile question: hydro politics, legal wrangling, Modus Vivendi and prospective, p.104 
196 Tafese Tesfaye (2001), note 195 
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reference as a legitimate body, had no competence to submit a plan of action for the Nile 
b . 197 

aS 1l1 . 

Though the fo rum was established to create cooperation 111 such common fields as culture, 
environment, telecommunication, electric power, trade, and water resource development,198 the 
Undugu fa iled 'to lead to meaningful and concrete cooperati on due to fi nanc ial and politica l 
problems, as well as Egypt's loss of its ini tial commitment. 199 Egypt kept on developing giant 
irrigation and land reclamation projects wi thout any consultations with the other riparians, 
thereby undermining the very cooperative in itiative it had introduced. 200 All in all, Undugu's, 
achievement was limi ted in organizing and attain ing conferences and ministerial meetings that 
do not provide level grounds fo r cooperation. 

In 1992 another initiati ve - the TECCONILE (Technical Cooperation Committee for Promotion 
of the Development and Environment Protection of the Nile Basin) was established in Kampala, 
Uganda again on the basis of Egypt's proposal 20 

1 Egypt, Sudan, Rwanda, Tanzania, Uganda and 
Democratic Republ ic of Congo were the found ing members. TECCONILE aimed to attain 
technical cooperation in the form of assistance to member states in developing national master 
plans and their integration in to a Nile bas in deve lopment action plan; it also aspired to develop 
an infrastructure and build the capacity and techniques required for the development of the 
basin 's water resources. Yet, it remained that until 1998; the organization's achievements had 
not been significant, simply limited to its modest contribution towards the Ni le Basin Action 
Plan.202 The main reasons fo r the fa ilure ofTECCONILE is attributed to the absence of adequate 

c· funding; and the reluctance on the part of Ethiopia and Kenya to remain as observers insisting 
that the downstream nations of Sudan and Egypt must acknowledge the rights of the upstream 
nations?O) 

(' 

197 Tafese Tesfaye (2001), note 195,p.214 
198 Tafese Tesfaye (2001), note 195 
199 Dereie Zeieke(2010), note 190, p.224 
200 De reie Zeieke(2010), note 190, p.225 
201 Dereie Zeieke(2010 ), note 190, p.215 
2" Dereie Zeieke( 2010), note 190 
203 Tafese Tesfaye (2001), note 195, p.107 
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Kenya and Ethiopia also claimed that estab li shi ng a lega l and institutional framework should be 

given top priority instead of concentrating on the design and implementation of vague long-term 

objectives. 204 

During all the pre-NIB endeavors of cooperation , Ethiopia argued that any attempt to establish 

sustainable cooperat ion in the Nile basin should add ress the fundamenta l issue of the 

establi shment of sound instituti ona l and legal fra mework that replaces the long overdue question 

of regulatory and insti tutiona l procedures. For the most part, Ethiopia viewed the older 

cooperation enterpri ses in the basin as mostl y superficial fo r often, they had single technical 

subjects as thei r centerpiece205 

4.2.2 . Nile Basin Initiative (NBI) 

The NBI was officiall y launched in 1999 at Dares Salam, Tanzania, by the Counci l of Ministers 

of Water Affairs of the N ile bas in states (Nile-COM) as 'an inclusive transitional mechanism fo r 

cooperat ion until a permanent cooperative fram ework is establ ished ,206 The Nile-COM 

principally agreed to come up with a Subsid iary Action Program (SAP) and Institutional and 

Legal Framework known as the 0 -3 Project. 207 The SAP aimed to create an enabli ng 

environment fo r cooperative management and development in the N ile basin . This in turn was 

organ ized in two sub-basins - the N ile Equatorial lakes basin (NELSAP) and the Eastern Nile 

Basin (ENSAP) , wh ich refer to the catchment areas of the White and Blue N iles respecti vel y. 

The structure fac ili tated proj ec t proposals, consul tation and dia logue among the basin 

countries208 

104 Tafese Tesfaye (2001), note 195, p.107 
"5 Interview with Ato FekeAhmed Negash(2013), note 55 
'" Facts about Nile basin initiat ive, avai lable online at http ://www.nilebasin.org accessed on 3/18/2014. See also 
Brunnee and Toope(2002), 'The Changing Ni le Basin Regime: Does Law Matter?', Harvard /n temationa/law 
Jouma/ vo/.43,p. 122-131 
207 Nile basi n initia tive availab le at 

http://www.n ilebasin.org/index.php?option =com content&ta sk=view&id=13&lte mid accessed on 28 December 
2013 
108 Yacob Arsano,(2004), note 188, P. 217. Of the 57 project proposals seven were short-listed and were presented 
to the ICCON (International Consort ium for Cooperation on The Nile) conference, held during June 26 - 28, 2001,in 
Geneva. I(CON is an internat ional forum of bilateral, multilateral and private funding agencies from which the Nile 

basin countries seek funding pledges for their sha red vision projects 
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However, a mutually acceptable legal and institutional framework had been difficult to agree on. 

The disagreements were already noted in December 1999 during the deliberation on the draft 

legal / institutional framework prepared by a UNDP consultant 209 The upstream countries 

insisted that a new framework must di sregard all previous agreements to which they are not a 

party. On the other hand , the downstream countri es hoped that a new fi'amework would take into 

account the previous agreements as an integral part of a new arrangement. Besides, Ethiopia 

made reservations to the inclusion of provisions on the prior notifi cation of plalUled projects and 

the no harm rule 2 10 Egypt and Sudan, in turn, made reservations to provisions affecting their 

existing use of the Nile. Due to many reservations regi stered by the ripari an states, the draft 

agreement was not signed, and in 2000 the NBI had to announce that 'substantive issues in the 

cooperative framework agreement remain unresolved 2 11 

4.2.3. The Nile Basin Cooperative Framework Agreement 

It took a decade fo r the negotiations which commenced in 1997 to produce a draft cooperative 

framework agreemenl. In June 2007, during its 151h meeting in Entebbe, Uganda, the Ni le COM 

concluded negotiation and agreed on a ll articles of the draft Cooperative Framework Agreement, 

except one which dealt with water security under Article 14(b).212 

During the Sharm EI Sheik meeting, seven upper riparian countri es decided that the CFA be 

open for signature for a year period, starting 14 May 20 I 0, and reso lved to sign the 

Agreemenl. 213 As of today, the CFA has been s igned by six countri es namely Burundi , Eth iopia, 

Kenya, Rwanda, Tanzania, and Uganda. The Republic of South Sudan, formally admitted to the 

NBI since July 2012, and the Democratic Republic of Congo are expected to fo llow same suit. 

Nationally, the framework is a lso ratified by Ethiopia and Rwanda214 while Uganda21 5 and Kenya 

has declared their intention to ratify the CFA.216 

109 Yacob Arsano,(2004), note 188, P.211 
110 Tafesse Tesfaye (2001)' note 195 p, 11l. 
l11Tafesse Tesfaye (2001), note 195, p. 112 
111 Patricia Wouters (2013), International Low - Facilitating Tronsboundary Water Cooperotion Global Water 
Partnership Technical Committee (TEC), background paper, NO.17, Printed by Elanders, p8 
113 Patricia Wouters (2013), note 212 
114 Ethiopian Reporter (2014), Ethiopi a and Rwanda have so far ratified the bill avai lable at 
http://www.thereporterethiopia.com/i nd ex. ph p/news -h ea d Ii n es/iteml173 7 -kenya-cioser -to-ra t ifying -the-da-bi Ii
on-the-nile accessed on 3/20/2014 
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In contrast, Egypt and Sudan campaigned for the inclusion of a sub - article in the CFA to 

maintain the status quo of the monopoly over the Nile waters as establi shed by the co lonial 

powers and the Egyptian-Sudanese bi lateral agreement signed in 1959. Upstream states 

consistently reiterated that they do accept ne ither the letter nor the sp irit of the co lonial or 

subsequent agreements that denied their sovere ign ri ghts and legit imate interests in use of Nile 

waters. 

The CFA, as provided in its preamble, is a framework agreement to strengthen cooperation and 

govern relation's among the basin countries with regard to the Nile Ri ver Basin. It aspires to 

promote integrated water management, sustainable development and harmonious utilization of 

the water resources of the Bas in, as we ll as their conservation and protection for the benefit of 

present and future generations. It also provides for the establishment of a permanent Nile River 

Basin Commiss ion through which member countri es will act together to manage and develop the 

resources of the Nile. Most importantl y in the context of the present chapter, the Commiss ion 

will act as an appropriate clearing house to new projects or planned measures in the Nile River 

basin and hence regulate the use of the basin water resources. 

4.3. The Normative Framework Governing Notification of Planned 

Measures in the Nile Basin 

In the fo llowing section, the legal basis of riparian duty to inform on planned measure would be 

systematically analyzed in the context of Nile bas in . The presentation shall explore a handful of 

agreements concluded on Nile River in the past which may enlighten on the actual workings of 

riparian duty to inform on planned measures under international watercourses law. In particulars, 

the practice of the Eastern Nile states of Ethiopia, Sudan and Egypt is investigated. Finally, 

concluding with analyses of the Grand Ethiopian Renaissance Dam (GERD) in line with the 

international law rule o f riparian duty to inform on planned measures. 

215 Prof. Ephraim " Kamuntu (2013), according to Ugandan the minister of water and environment, country is to 

rati l y the Cooperative Framework Agreement (CFA). a new treaty that is seeking to replace the controversial 
colonial agreements governing the Ni le available online at http ://www.newvision.co.ug/news/644297-uganda-to
ratily-new-river-nile -agreement.html accessed on 3/19/2014 
21'John Roo Nooro (2010), The Status of the Nile River Basin Cooperative Framework available on line 
http://www .a Iriwater .o rg/ a rt i cles/363-th e-stat u 5-01 -the-n il e-river -basi n-coo perati ve-Ira mework -20 10 accessed on 

:' 8 January 2014 

60 



o 

o 

(' 

c· 

4.3 .1. Nile Basin Agreements and the Riparian Duty of Notification 

Several water agreements have been concluded regulating the Nile during and after the colonial 

era. 217 To begin with, on 15 May 1902 Britain signed a frontier delimitation agreement with 

Ethiopia2l8 The agreement was outcome of British pursuit of such a broad strategy to guarantee 

the unimpeded flow of the Blue Nile to downstream states. 219 Although the treaty had been 

framed as a border arrangement aimed at delineat ing the boundary between Ethiopia and Anglo

Egyptian Sudan, a water provision was included in the third article which requi res the prior 

consent of Great Britain and Sudan. Article III of the treaty has a nexus to notification and 

consultation on planned measures fo r it requires not on ly prior notifi cation but also authorization. 

The treaty was drawn up in Amharic and English language, both languages equally authentic and 

official. Article III of Engl ish version of the treaty reads as follows: 

His Majesly Emperor Menelik 11, King of Kings of Ethiopia engages himself 

IOwal'ds Ihe Governmenl of his Brilannic Majesly, not to conslruCI Or allow 10 be 

conslructed any work aCrOSS Ihe Blue Nile, Lake Tana or Sobat which would 

arrest Ihe flow of their waleI' in 10 Ihe Nile excepl in agreemenl wilh his Brilannic 

Majesty 's and Ihe Governmenl of Sudan 220 

2l7These agreements include: the Protocol between the UK and Italy government for the demarcation of their 
respective share of influence in the East Africa from Ras Kasar to Blue Nile (15 April 189); Treaty between Ethiopia 
and the UK Relative to the Frontier between the Sudan, Ethiopia and Eritrea, Addis Ababa(May 1902),London 
Printed for his Majesty' s stationary office, Harrison and Sons, St. Martins Lane, (herein after called the Anglo 

Ethiopian treaty); Treaty between the United Kingdom and Independent state of Congo to define their respective 
sphere of influence in Eastern and Central Africa, London (9 May 1906); Agreement between the UK, France and 
Italy respecting Abyssinia (9 May 1906) (these agreements can be found in E. Hertslet, The Map of Africa by 
Treaty, 3'd edn. (London, Frank Cass 1967), (noted in 'The River Nile in the post-colonial age', edited by T. Tvedt. 
London : LB. Tauris, 161-178); 1925 Exchange of Notes between the UK and Italy respect ing concession for barrage 
at Lake Tana and Railway across Abyssinia from Eritrea to Italy Somaliland 50 LNTS (1925; the Exchange of Notice 
between his Majesy's govern ment in the United Kingdom and the Egyptian government in regard to the use of the 
Water of the River Nile For irrigation purpose, Cairo( 1929) 
218 Treaty between Ethiopia and the UK Relative to the Frontier between the Sudan, Ethiopia and Eritrea, Addis 
Ababa(May 1902),London Printed for his Majesty's stationary office, Harrison and Sons, St. Martins Lane, (herein 
after called the Anglo-Ethiopian treaty) 
219 Yacob Arsano (2004), note 188 at P,97 
220 The Anglo-Ethiopian treaty (1902), note 218, Art. 3. See also Edward Ullendorff (1967), Th e Anglo-Ethiopian 
Treaty of 1902 Bulletin of the School of Oriental and African Studies, University of London, Vol. 30, No.3, Fiftieth 
Anniversary Volume, Pp 641-654 
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Whereas the Amharic version reads as follows: 

rtf: \W6'\:: -
~1lf£': ~'OI/t: 90tAtll ,1-w: ~1iPr: Hl\rqtj: 
n l' ~c I IH1 ~ ~ I 

~'t': q" ~: qart,m C ~(J).1 : 

h IHs>:Cfl: n ~f'l0l/ .. : (J) 111 : 
n h 1 '1\.11 : .., 1 'iP t: 
t~ C: h~ C : q/lll.~ 

h 1~ ~ f'l c:. :: m ~91': (J) 111 I 

1\01/ 1 91' : 6.,9:: h 1~ ~f'lt1). : 

h~C1 fA u 

A literal translation of the Amharic text more or less read: 22 1 

qart,~ rn liP t : 

n H,V: (J). A : 

His majesry Menelik, King 0/ kings 0/ Ethiopia, has agreed in this treaty not to 

construct, nor authorize anyone 10 construct a work that blocks up/stops up fi'om 

river bank to river bank the water descending fi'OIll Black Abbuy, Fum Lake Tana, 

and Fom the Sabat River towards the White Abay without previously agreeing with 

the Britain government. 

Successive governments, both in Grea t Britain (and later the Sudan) and in Ethiopia construed 

Alticle III of the accord as stipulating contrasting sca les of ob ligation ; the word arrest surfaced 

as controlling and contentious part of the treaty222 Great Britain had naturally advocated the 

wider view that obliges Ethiopia not to arrest the flow of the rivers in whatsoever way without 

prior authorization by it - which in turn presupposes obli gation on the part of Ethiopia to inform 

any planned measures. [n fact, Great Britain deduced from the treaty and pursued its policies on 

the assumption that Ethiopia had been bound to completely refrain from laying any water contro l 

on the Nile and its tributaries without prior notifi cation and subsequent authori zations by its 

government, the scale of the construct ion or its impact on the sustained flow of the waterco urse 

221 Tadesse Kassa Woldestadik (2013), note 49, p.57 
112 Tadesse Kassa Woldestadik (2013), note 49,p.58 
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notwithstanding22J For example, in the course of 1922 when the Lake Tana Dam concessions 

negotiation was being undertaken, major Dodds, the British de legate in Eth iopia reminded 

Ethiopia of its obligation not to construct any work 'which wou ld diminish the volume of water 

flowing in to the Nile without consultation with British government. 224 

The scope of the framing of Ethiopia's ob ligation varied depending on which line of 

interpretation one adopts. But generall y, it was argued that Ethiopia consented to seek the 

consent of Britain and later Sudan before engaging in any construct ion which entailed that 

Ethiopia is not only duty bound to inform the former but also has to secure prior authorization 

before it embarks on works on the above mentioned rivers and Lake Tana. 225 

On the other hand Ethiopia's argument, both in the past and now, large ly deviated from the 

read ing mentioned above. Firstly, Ethiopia contested the validity of the 1902 agreement on 

various grounds. Although controversially, it was asserted that the treaty 's conclusion had 

involved coercion manifested in a po litical envi ronment where there were perceived threats to 

Ethiopian sovereignty over its natural resources; to use a catching express ion by one author, ' the 

glowing state of inequi ty instituted by the treaty gravely jeopardized Ethiopia's development 

prospect, and hence could afford a legal ground for ca lling the nullity of the arrangement ' on a 

number of legitimate grounds. 226 Bes ides, the val idity of the 1902 treaty has been contested by 

Ethiopia on the basis of fundamental change of circumstances as stipulated under the relevant 

provisions of the Vienna Convention of the Law of Treaties.227 In thi s regard, it was submitted 

that among others the establishment of Sudanese self-ru le in the mid twentieth century had 

" represented a nidical transformation of the sta tus quo fundamentally affecting the position of the 

parties to the original accord; the very purpose which the 1902 treaty sought to achieve, i.e. 

upholding of the welfare of the British colonial establishment in the Sudan and Egypt and the 

friendly relationship between Great Britain and Ethiopia, could not no longer be fulfilled through 

the same treaty scheme. 228 

223 Tadesse Kassa Woldestadik (2013), note 49,p.58 
224 Tadesse Kassa (2013), note 49, p.63 
22S Crhist ina M.carroll (1999), note 68, p.278 

226 Tadesse Kassa (2013), note 49, p.1l2 
227 United nation Vienna Convention on the Law of treaty (1966), Vienna UN Treaty se rious Voll .1l55, 331, Art.62 

" 228 Tadesse Kassa (2013) note 49, p.1l7 
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In addition, by operation of the rules of state succession, Ethiopia wo uld now be required to 

discharge the obligation to an essentiall y different party, a fac t which itse lf depicts fundamental 

changes from the origina l anticipati ons of Great Britai n and Ethiopia within the framework of the 

1902 treaty.229 Consequently, Eth iopia can base its claim fo r calling the abrogation of the 

agreement on the basis of fundamenta l change of ci rcumstances. 

As alternati ve to arguments forwa rded on the val idity of the agreement, Ethiopia also defended a 

wider construction of the treaty on the bases of techni ca l interpretation. It submitted that under 

the 1902 treaty, the agreed upon obligation under article III was about not stopping the entirety 

of the waters of the Abay, Lake Tana and Sobat. The ordi nary meaning of the text therefore does 

not prevent any Eth iopian uses that merely dimini sh (and do not completely obstruct) the water's 

flow. Substantiat ing the position of Ethiopia, one author noted the following: 2JO 

'In 1907, a few years afier the conclusion of the treaty, Emperor Menelik was 

engaged in negotiationfor the insertion of an interpretative note into the Anglo

Ethiopian treaty, which he computed would water down its down beating 

implicat.ion. Then, the Emperor succeeded in retaining Lord Crom.er 's 

guarantee Ihallhe lerms ofarlic!e Illo.lthe IIWlly do nOI imply any inlention of 

interfering with local righls, so long as no allempt is 10 be made to arrest or 

inteljere in any way with the flow oflhese rivers .... ' 

In conclud ing this argument the writer argued that the broader construction of the Anglo

Eth iopian Treaty as ma intained by Great Britain wou ld in effect turn the country in to a state of 

permanent servilude as regards its key resources, and such a view would prove objectionable to 

any politically inde pendent state and legally the subject of intensive scrutiny; a limitation of such 

a scale would distress sovereign prerogatives and cannot be upheld unless it has found an 

unequi voca l express ion in a treaty undertak ing231 

This li ne of interpretation entails that Ethiopia did bound itself neither to inform nor to secure 

consent of Brita in and later Sudan for any contemplated projects of a nature that do not totally 

arrest the flows of the aforesaid ri vers and Lake Tana. This is currently propounded by Ethiopian 

229 Tadesse Kassa (2013) note 49, p.1l7 
230 Tadesse Kassa (2013) note 49, p.64 

231 Tadesse Kassa (2013) note 49, p.66 
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government with regard its Grand Renaissance Dam project. Among others, the government has 

consistently defied the interpretation of the 1902 treaty as ob liging Ethiopia to secure the consent 

of Great Britai!) and later Sudan for the contemplated projects that have no the effect of arresting 

the fl ow rivers and Lake Tana entirely. In an interview with a key official at the Ministry of 

Water, Irrigation and Energy in Ethiopia, it was affirmed that: 232 

, . . . technically the 1902 Anglo-Ethiopian treaty does not prohibit unilateral 

construction of dams in those rivers and lakes, nor does the treaty oblige Ethiopia 

to inform and require consent of Sudan; currently, while constructing a ftlcility 

such as the Grand Ethiopian Renaissance Dam, Ethiopia '.I actions do not arrest 

thejlow the river in its entirely Clnd(orever.' 

All in all, it would appear from the above di scussion that the riparian duty to inform on planned 

measure can't be inferred indisputably from the contents of the 1902 Anglo-Ethiopian treaty. Nor 

does it provide details of procedure to be foll owed in case of contemplated projects. 

On the other hand, the 1929 agreement between the UK - acting on behalf of Sudan and its 

{' Eastern African co lonies (Kenya, Uganda and Tanzania) , and Egypt has been concluded to 

satisfy long standing downstream interests. 

c 

" 

The agreement officially recognizes the ' natural and hi storical right of Egypt to the waters of the 

Nile' and vests in it a right to veto water development works undertaken by upstream riparian 

states that could jeopardize Egyptian interests. 233 

The Treaty also provided for upstream water wo rks to be administered' under the direct control 

of the Egyptian Government and left Sudan's water allocation subordinated to Egypt's water 

needs234 Consequent ly, without a previous notification and agreement of the Egyptian 

Govenunent, no irrigation or power works or measures are to be constructed or taken on the 

River Nile and its branches, or on the lakes from which it flows, so far as all these are in the 

Sudan or in countries under British administration, which wo uld, in sLich a manner as to entail 

m Interview with Fekeahmed Negashi(2013), note 55 
133 Exchange of Notes between His Majesty's Government in the United Kingdom and the 
Egyptian Government on the Use of Waters of the Nile for Irrigation, Cairo, 7 May 1929,93 
LNTS p. 43 (hereinafter the 1929 Agreement) 
134 The 1929 Agreement, note 217 para, 4(i i) and 4(iv) 
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any prejudice to the interests of Egypt, either reduce the quantity of water arriving in Egypt, or 

modify the date of its arrival , or lower its level. 2JS 

Upon independence, Sudan declared that it was not bound by the 1929 agreement - objecting to 

Egypt's veto ri ghts and the restriction on Sudan's development. 216 Consequentl y, after rounds of 

intensive negotiation , Egypt and Sudan signed the 1959 Agreement for the full util ization of the 

Ni le waters in which Sudan recogni zes Egypt's historical rights; the waters were allocated to the 

two states only237 The agreement provided that after the Aswan High Dam becomes fu lly 

operat iona l, Sudan would receive 18.5 bcm and Egypt wou ld receive 55.5 bcm as long as Ni le 

yield remai ns the same238 The two downstream states also presume fut ure demands of other 

riparian states and agreed to present a unifi ed view in any other negotiation concerning the Ni le 

water239 

Ethiopia was not a party to both the 1929 and 1959 agreements, and hence could not be bound by 

the terms of those agreements. In this respect, Article 34 of the Vienna Convention on the Law 

of Treaty clearly states that 'a treaty does not create either obligations or rights for a third Sate 

without its consent.' Hence, whatever the procedural or substitutive provisions which may have 

been stipu lated in those agreements with regard to notification on planned measures wi ll not bind 

Eth iopia. 

In 1993 , a framework agreement on the Nile Waters was signed between Ethiopia and the Arab 

Republic of Egypt 2 40 The accord has eight Articles of which five deals w ith the Nile water 

issues. The overall objectives of the agreement, as provided in its preamble, were to conso lidate 

the ties of friendsh ip, enhancing cooperat ion between the two countries , and to establish a broad 

base of common interest for the realizat ion of their fu ll economic and resource potentia ls. Under 

its substantive part, the two countries undertake to refrai n from any act ivity related to the Nile 

waters that may cause appreciable harm to the interests of the party (Article 5). 

235 The 1929 Agreement, note 217, para,4(b) 
236 Del lapenna (1997). 'The Nile as a Legal and Political Structure', in E.H.P. Brans, E.J. de Haan and A. Nollkaemper, 
eds., The Scarci ty of Water: Emerging Legal and Policy Responses (London, Kl uwer Law International p. 125. 
237 Agreement between the Republ ic of the Sudan and the United Arab Republ ic for the Full 
Utilization of the Nile Waters, Cairo, 8 November 1959, 453 UNTS p. 6519 (hereinafter the 1959 Agreement) 
238 The 1959 agreement, note 217, at article 2(3) 
239 The 1959 agreement, note 217, art. 5 
240 Framework for General Co-operation" signed between the Arab Republic of Egypt and Ethiopia at Cairo July 1, 
1993. See also Max -plank institute (1994), encyclopedia of public International Law, publication Vol. 1. P. 595 
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The framework agreement goes on spec ifying the procedural rules in its Article 6 and 7. In this 

regard, the s ignatories undertook to consu/r and cooperale in projec ts that are mutually 

advantageous, such as projects that wou ld enhance the vo lume of flow and reduce the loss of 

Nile waters through comprehensive and integrated development schemes (Art.6). Under Art.7, 

c· the parties agreed that they shall hold periodic consu ltations on matters of mutual concern, 

including the Nile waters, in a manner that wo uld enable them wo rk together for peace and 

stabi li ty in the region. 

Closely looking at the provisions of art icle 6 and 7 of the framework agreement, the stipulations 

which were meant to be undertaken wi th in the context of joint mechanisms seem to refer to the 

doctrine of prior notification and consultation. In general, the arrangement would appear to 

provide support to Egypt 's long-term position of requiring its authori zation and vetoing projects 

of upper ripari an , al though it wo uld have effect onl y and only when jointly agreed upon 

procedures and mechanisms are in place. For Ethiopia, the notion of prior consultation has not 

been in line with its negotiation strategy during UN watercourse convention as well as in the 

CFA; until recently, it has consistently refused the inclusion of a specific rule on notification of 

o planned measures. Elucidating on the issues, one author commented: 

·. in view of the fact that Egypt has never consulted Ethiopia on any of her 

mammoth projects, including Ihe construclion of Aswan High Dam, the NiLe 

walers diversion 10 Wesl and East Sinai and the conslruction of the Mega projeci 

which involves a huge diversion of Ihe Nile walers 10 the newly reclaimed 

weSlern· deserl area of Egypl, the stipu/alion of periodic consullalion' seems 10 

re!er to upstream Ethiopia again being required to hoLd consuLtalion wilh 

downstream Egypt in cases where the former iJ1lends 10 uliLize Ihe water 

. f· h .. f . I Ld bL 241 resources wlllln er own lernlones ... W lIC 7 wou appear unacceplae. 

Setting aside also the substantive expectations of agreement, the 1993 framework agreement has 

(; not been ratified by ei ther of the governments. The Council of Representati ves was an organ 

mandated to rati fy international agreements under the Transitional Charter of Ethiopia, while the 

C ''1 Yacob Arsano (2004), note 188, P.l03 
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House of Representatives assumed same powers after the adoption of the FDRE constitution?42 

Therefore, the agreement serves merely as a memorandum of understanding. 

Turing to basin wide agreements, the concept of riparian duty to inform on planned measures has 

been formally introduced under the CFA adopted in 2010. The CFA stipulates the principle that 

the Nile basin states sha ll exchange information on planned measures through the Nile Ri ver 

Basin Commiss ion 243 

However, the concept has not been sufficiently addressed in the CF A, and lacks details of how 

and when the ob ligation would ari se, the amount of period of notice and the effect of failure to 

provide notice of planned measures. Hence, unlike the SADC protocol and other basin specific 

agreements with deta il procedural ru les of notification on planned measure, the CFA onl y 

provides the principle of a duty to inform on planned measure as a cardinal principle of the 

framework agreement leaving the detail s, presumably, to be drawn by the Nile Basin 

Commission. The commission, among other things, is vested with the power to promote and 

facilitate the implementation of the principles, rights and obligations provided for in the 

framework; to serve as an institutional framework for cooperation among Nile Basin states in the 

use, development, protection, conservat ion, and to faci litate closer cooperat ion among the states 

and peoples of the Nile River Basin in the soc ial , economic and cu ltural fi elds244 

From the expressed power of the commiss ion one can infer that implementation of principles 

such as cooperation among Nile Basin states in the use, development, protection, conservation, is 

the matter to be dealt by the commiss ion. 

In summary, one can note that the stated agreements in the Nile river basin barely provide clear 

procedures with regard to the principle of a riparian obligation to inform on planned measures. 

242 Interview with Ato Fekeahmed Negash, note 49. Transitiona l period charter of Ethiopia (1991), No.1 22 July 
1991, Addis Aba ba, art. 9(h). And also the agreement has never been ratified by the house of people 
representatives which is mandated ratify international agreements concluded by the Executive as pre article 
55(12) of FDRE Constitutions. 
243 Agreement on the Nile River Basin Cooperat ive Framework, article 8. The Framework shal l be open for 

signature by all States in whose territory part of the Nile River Basi n is situated, from 1st of Augu st 2009 to 1st of 
August 2 011 in Entebbe, Uganda 

) '" Agreement on the Nile River Basin Cooperative Framework (2011), note 243, art. 16 
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4 ,3,2. State pl'actice in the Eastern Nile concerning planned measures 

Article 38(1 ) (b) of the IC] Statute presents two traditional elements important in the formulation 

of international customary law: general state practice and opinion juris, Customary law emanates 

fro m the past conduct of states and comes into existence if a practice is extensive, virtually 

uniform and supported by a sense of legal obl igation (opino juris)?45 Though most rules relating 

to shared watercourses may be envis ioned in treaty instruments, state practice nevertheless plays 

an important role in understanding the perception of states to certain principle of international 

watercourse law, The practice of states becomes even more important where the relations 

between states are not subject to any specific treaty regime, The relationship between the Eastern 

Nile basin states of Sudan, Egypt and Ethiopia has that element and character. For one thing, not 

all the Nile basin states have signed the Cooperative Framework Agreement. On the other hand , 

none of the Eastern Nile basin states are party to the UN Watercourse Convention, Thus, 

comprehensive treaty regimes in the Nile basin do not provide a clear normat ive basis with 

regard to the principle of the duty of notification on planned measures, 

The following section, therefore, presents the practice of the Eastern Nile states as relating to the 

application of notification on planned measures, The scrutiny would help to deduce trends of 

states ' adherence to the principles of cooperation in general and notifi cation of planned measures 

in particu lar. 

To start with the practice of downstream states , Egypt has undertaken giant projects in Nile River 

on different occasions, In 1970, for example, Egypt completed the construction of the Aswan 

High Oal11 246 A question that should be rai sed is whether or not Egypt had ever provided 

appropriate notification to upstream nations, from whence the entirety of the waters comes, 

In relation to the construction of the Aswan High Dam which was undertaken within the 

framework of the negotiations between Egypt and Sudan for full utilization of the Nile waters, 

Egypt proceeded with the building of the edifice without prior information, consultation and 

145 Kelly Patrick (1970), Twilight of customary law Virginia, Journal of International Law, VaIAD, No,2 p.450·544 
245 Aswan High Dam, Arabic AI·Sadd al· 'AII, rockfi ll dam across the Ni le River, at Aswan, Egypt, completed in 1970 
(and formally inaugurated in January 1971) at a cost of about $1 billion, The dam, 364 feet (111 meters) high, with 
a crest length of 12,562 feet (3,830 metres) and a volume of 57,940,000 cubic yards (44,300,000 cubic metres), 
impounds a reservoir, Lake Nasser, that has a gross ca pacity of 5,97 trillion cubic feet (169 billion cubic metres) 
available at http://www.britannica.comIEBcheckedltopicI40203IAswan·High·Dam: accessed on 13January 2014 
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participation of the upstream nations.247 The unil ateral action of Egypt and in part Sudan went to 

an attempt to transfer water to places outside of the natural basin without any regard to the 

interest of the upstream states. Upper riparian Slates incl uding Ethiopia have never been notifi ed, 

although Ethiopia protested against the construction of the dam itse lf as well other beyond-basin 

transfer initiatives. The downstream response was contrary to the very principles of prior 

notificat ion and consultation. Thi s is particu larl y evident from the fundamenta ls of Egypt's 

national policy on the subject - which is inn uenced by the fo llowing reported statement by its 

late president Anuar Sadat248 

'Once J have decided 10 diver! !he Nile walers into Sinai J am no! obliged 10 consul! 

and secure permission pom Ethiopia .... if !hey do no! like our measures, Ihey can 

go (0 hell. ' 

Since 1997, Egypt unilaterall y adopted the implementation of grandiose schemes of water 

divers ion out of the natural va lley of the Nile Ri ver for new resettlements and urbanization. The 

plan includes hori zontal expansion of projects over the N ile water so as to increase agriculture by 

35 percent as a result of the expansion of two mega project in Toshka and Sinai.249 These 

projects purport to create a home to over 20 percent of the population.250 In so doing, Egypt has 

never notified the upstream states in any way, but has argued, quite consistentl y, that it is acti ng 

with in its 1959 shares 25 1 The unilatera l measures in fact show that Egypt has not adhered to the 

principles of notification on planned measures. 

Likewise, in line with the authorization prov ided under the 1959 treaty, Sudan carried out several 

projects without consu lting and notifying other riparian states of the Nile basin , including 

Ethiopia. After the 1959 bilateral agreement wi th Egypt, Sudan, started the construction of 

Rosaries Dam in 196 1 and completed same in 1966 - again without giving due regard to the 

interest of Ethiopia and other upstream states?52 As recentl y as in 20 13, the Sudanese 

government inaugurated the heightening of the AI-Rosaries Dam which wou ld enable the nation 

247 Yacob Arsano (2004),note 188 p.220 
'" Yacob Arsano (2004),note 188 p.220 (noted from Anuar Sadat speech written on the Egypti an Gazette, June 5, 
1980) 
'" National Water Resource plan of Egyp t(2005), National Water Resource Plan for Egypt -2017, p21 
'SONational Resource Plan(20051. note 250, p.25 
15l Girma Amare (2009), note16, p.9 
252 AI-Rossi res Dam Encourages Agriculture in Blue Nile State available at 
http://news.sudanvisiondaily.com/details.htm l?rsnpid=199448, accessed on 14 January 2014 
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to increase its irrigable land to 2 million hectares, power generation by 50% and water storing 

capacity from 3 to 7.4 billion cub ic meters, without any official consu ltation and notification to 

Ethiopia. 253 

In a Ilutshell, major projects by downstream states have been constructed unilaterally without 

Ilotification to upstream state speciall y Ethiopia whence more than 85 percent of the Nile floods 

flow, Embarking on projects without notification, consultation or participation of the upstream 

states is partly attributed to the monopoli stic mind set instituted by the co lon ial and post -colonial 

treaties and subsequent practices, and most important ly, the erroneous belief that riparian states ' 

duty to inform on planned measures applies only in upstream-downstream relationships and not 

the vice versa, Harm is generally perceived as emanating only from the actions of upstream 

states. In this respect, for example Egypt has inaccurately argued that only geographically 

upstream states have duty to inform on planned measures; in thi s regard, one Egyptian official 

noted the following: 254 

Pursuanl to the principles of good neighborliness and good ftlith cooperation, 

Ethiopia owes the obligation to inform planned measures to other riparian states; 

but when it comes to the question of whelher Egypt too had obligation to inform 

Ethiopia the construction of Aswan HiXh Dam and the Toshka projects, Egypl 

would have the obligation 10 inform only out of courtesy and not legally obliged 

as the named projects planned by a lower riparian state do not cause adverse 

effect to upper riparian states. There exists a difference between lower and upper 

riparian states with regard to how the duty to inform on planned measure is 

conce i w;d. 

Evidently, such perception has no supp0!1 under the rul es of international watercourse law. 

Indeed, the rule on notification on planned measures operates to both upstream and downstream 

states. Downstream development creates facts on the ground and that obviously affects the future 

use of the ri ver by up-stream states; in light of this, downstream states too have to notify up 

stream states of such planned measures. 

m http://www.diu.gov.sd(en(index.php(home en(show(94ff. UtTsgrOqSXs, accessed on 14January 2014 
2" Interview with Ahmed Abdelaziz (2013), note 23 
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Moreover, the UN Watercourse Convention does not at all make distinction on riparian duty to 

inform on planned measures on the basis of state's geographical locat ion. 

" 

Coming to Ethiopia 's practice, for quite a long period, the government of Ethiop ia has 

consistently opposed to the inclusion of a provision on riparian duty to inform on plmmed 

measure in agreements that sought to regulate Tranbo undary Ri vers . Ethiopia 's stand can be 

inferred fro m the position it took at different internat ional and re gional negot iation forun~s 

regulating shared watercourses. During the 1974 United Nations Water Conference in Mar Del 

Plata, Argentina, for example, Ethiopia made it clear that ' it is the sovereign ri ght of any ripari an 

state, in the absence of any international agreement, to proceed unilaterally with the 

development of water resources within its territory. ,255 This pos ition of Ethiopia has been 

mai ntained until recently; followi ng the concl usion of the negotiation on the UN Watercourse 

Convention, Ethiopia protested the inclusion of some prov isions and later abstained fro m voting 

in favor of the Convention all eging, among others, that Part []I of the Convention puts an 

onerous burden on upper ripari an state256 

C' 
In its most recent venture, however, it would seem that Ethiopia has adopted a new approach 

accepting. unilaterally and out of a sense of good neigh borl y relationships, the moral obligation 

to notify riparian states on planned measures and involve them in some form of consultati ve 

processes. This has been done by carrying out the exchange of informati on on planned measures 

through third party mechanisms than through bil ateral arrangements invo lving the riparian states 

directly. 257 Even then, the application of such proposition has been proponed by the Ethiopian 

(. government. An official from the Ministry Water, Irrigati on and Energy of Ethiopia affirmed that 

in principles, Ethiop ia accepts the provision of notificat ion of planned measures as envisioned in 

the CFA, and mllst be conducted through the Nile Basin Commiss ion and not via individual 

states 2 58 

<) 

255 Gebre Tsadik Degefu (2010) note 38, pp .133-134 
256 Mohammed Abdo, Th e rel evance and contribution of UN watercourse convention towards resolving the 
problems in the Nile basin available at http://www.dudee.ac.uk/cepmlp/journal/htmliVoI15iVoI15 8.pdf 
accessed on 7/22/2013 
2S7 Girma Amare (2009 ), note 16, p.10 
25' lnterview with Fekahmed Negash (2013), note 49 
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4.3.3. Implications 

From the foregoing agreements and ex isting practi ce of states in the Easte rn Nile, one can 

deduce a few implicat ions of the principle of riparian duty with regard the duty to inform on 

planned measures . The 1929 and 1959 agreements only gave Egypt a veto power in the basin and 

imposed obligation on other parities to get authorization fo r any development enterprise on the 

river, hence go ing beyond the commitment of not ification on contemplated projects. 

As far as Ethiopia is concerned, the 1902 Anglo-Ethiopian treaty had stipulated the requirement 

of prior consent under Article III of the agreement. However, whether thi s provision obliges 

Eth iopia to notify planned measures or, even, to obtain prior consent from Britain and later the 

Sudan very much depends on a carefu l constructi on of the scope of the treaty and on the 

cont inued va lid ity of the agreement. Meri t wise. Ethiopia has outlined the circumstances on 

which the validity of the agreement could be challenged, Besides, there had always ex isted a 

contradiction between the parties concerning the treaty's technica l interpretation on such key 

words as 'arrest' . The Amharic version of the treaty and later communications between the 

British government and Emperor Menelik 11 lead to the conclusion that Ethiopia did not bind 

itself to get authorization for planned measures other than those that arrest the flow of the ri ver in 

its totality, 

Likewise, the practi ce of states in the Eastern Nile offers no help in elucidating the states' duty to 

in fo rm on planned measures , While the level o f resource util ization is patently low, hence raising 

litt le issue, if any, one would a lso observe that a un ilatera l practice has generall y prevailed in 

relati on to the use, planning and management of Nile Rive r in Ethiopia, 

All in all , one can conclude that the principles of riparian duty to info rm on planned measures is 

neither regulated indisputably by all-inclusive legally binding treaty nor supported by 

consistence state practices of the Nile bas in states, 
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CHAPTER FIVE: THE GRAND ETHIOPIAN RENAISSANCE DAM 

5.1. Background view: Physical Information and Context of its Development 

Ethiopia had had a long establi shed desire to construct dam within its territories and gratify the 

, ever-growing demand of its population for electri city, domestic uses and irrigation. In the late 

1930 ' s, G.J. White Engineering, US based Corporation, carried out a complete survey of Lake 

Tana project to construct a barrage on Lake Tana ' s outlet to the main Ab bay River area 2 59 But 

the project did not take off for two reasons: first, the Briti sh Labor government put diplomatic 

pressure on the US government so that the GJ. Whi te Engineering Corporation would not 

c 
continue with its planned project on the head-waters of the Nile, second, the Italian invasion of 

Ethiopia was already looming, and Ethiopia was preoccupied with how to avert the impending 
. . 260 lI1vaslOn. 

The next initiative involved the Abay (Blue Nile) Master Plan Study conducted by the US 

Bureau of Reclamation. The intensive study of the Abbay basin project proceeded for five years 

(1959-1964) , the result of which was a comprehensi ve report on the hydrology, water quality, 

hypsography, geology, sedimentation, mineral resources, land resources, ground water and the 

local socio-economic situation?61 However, in spite of the relatively long period it took 

accomplish the study and the important proposals, the projects were never implemented with the 

exception of Fincha agro industry which only took off in the 1980s in an entirel y different 

context2 62 

In 1962, a German engineering team carried out an extensive study of the Gilgal Abbay basin to 

determine the deve lopment potential of the basin. The stud y identified a great potential for 

producing oi l seeds, pulses and fodder at a commercial scale, and indicated that the exp0l1 of the 

crops which would earn foreign exchange for the country 263 

259 Yacob Arsano (2004), note 188, p.1S1 
260 Yacob Arsano (2004), note 188, p.1S3 
261 Yacob Arsano (2004), note 188, p.1S3 

262 Yacob Arsano (2004), note 188, p.1S4 
C' 263 Yacob Arsano (2004), note 188, p.1S4 
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The findings of the study, however, could not be trans lated into actual investment ventures 

because the G ilgal Abbay development project was subsumed in the larger Abbay basin study 

being carried out during 1958 _ 64 264 

Aga in, Ethiopia constructed Tis Abay (Tis Abay- I) hydropower plant in 1964 located 

approximately 35 km do wnstream of Lake Tana. 26; By diverting water from upstream of the Tis 

Issat Falls, the power plant makes use the installed capacity of the power plant is 11 .4 MW and 

initially relied entirely on the natural flo w of the ri ver.266 The second power station (Tis Abay

II), with an installed capacity of 72 MW, was also completed in 2001 267 Besides, Tana Beles 

Integrated Water Resources Development Project is also one of the major projects undertaken in 

the Abbay River-Bas in . The plant has an installed capacity of 460 MW 268 It was inaugurated in 

May 20 1026Y 

In April 20 11 , Ethiopia ' s late Prime Minister Meles Zenawi laid the foundation stones of the 

GERD as part of Ethiopia's Growth and Transformation Plan (GTP).270 At the end the current 

GTP, the country aspires to increase hydropower generation from the current 2060 MW to 

10,000 MW by 2015 and the GERD, with a potential capacity of 6000 MW, would playa key 

role in ach ieving this goal. 271 The physical site of the GERD located in the Beneshangul-Gumuz 

Regional state, Guba-Sirba Abay, about 20-40 kms East of Ethiopian border with the Sudan,272 

On completion, the dam will create an artificial lake covering an area 1680 kmJ holding about 74 

bi llion cubic meters of water 27J 

264 Yacob Arsano (2004), note 188, p.154 
265 Abeyu 5hiferraw and Matthew P. McCartney (2014), investigating environmental flow requirements at the 
source of the blue Nile River avai lable at http://publications.iwmi.org/pdf/H041853.pdf accessed on 3/21/2014 
266 Abeyu Shiferraw and Matthew P. McCartney(2014), note 265 
267 Abeyu Shiferraw and Matthew P. McCartney(2014), note 265 
268 TANA-BE LES MONITORING AND EVALUATION PROJECT MID-TERM REVIEW (2012), available at 
http://www.tana-beleswme.org/repsandnews/repsanddocs/wmereports/2012 -0806-tana-beles-wme-report-59-
mid -term-revi ew.pdf accessed on 3/21/2014 
269 TANA-BELES MON ITORING AND EVALUATION PROJECT MID-TERM REVIEW (2012), note 268 
270 Growth and Transformation Planning for the Next Five Years (2011 -2015)', Ministry of Finance and Economic 
Development of Ethiopia, July 2010 
271 http://www.hidasse.gov.et/web/guest/hom e/-/asset pubiisher/70Tn/content accessed on 15 January 2014 
272 The office of national council for coordinat ion of public participation on the construction of GERD, avai lable at 
http://www.hidasse.gov.et/web/ gu est/h ome I -I asset pu blish er 10 86dl content/s-h-a-r -e-d-d -e-s-t +n-y accessed 
on 15 January 2014 
273 The office of national council for coordination of public participation on the construction of GERD, availab le at 
http ://www.hidasse.gov.et/web/ gu est/h omel -I asset pu blisher 10 86dl con ten tIs -h-a -r -e-d-d-e-s-t -i -n-y accessed 
on 15 January 2014 
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The project is expected to meet such growing demands for electricity in Ethiopia, and would be 

employed to strengthen hyd ropower trade with many neighboring African states. Of the 6,000 

MW of electricity generated by the GERO, only 2500 MW of power will be used 

d . II 274 omesllca y. 

5.2. Divergent Perceptions Relating to the GERD 

Ethiopia's unil ateral decision to construct the GERO has naturally created di vergent opmlOn 

between the main Ni le riparian states: Egypt, Sudan and Ethiopia - and the international 

community at large. The Ethiopian government has consistently argued that it has the sovereign 

right to exploit its water resources for deve lopmental needs of the nation. 275 Further, the 

government has outlined that the project will be beneficial not only for Ethiopia but also for the 

downstream countries in many aspects. First, the flow of the Nile waters wi ll be regulated from 

season to season and hence water hazards emanating from flooding wi ll decrease, especially in 

Sudan; Sudan has been challenged by flood s and silt accum ulation, and Egypt too is troubled by 

the excessive ,.vater lost through evaporat ion on the Lake Nasser276 Second, Ethiopia has time 

and again declared that a clean and cheaper energy will be suppli ed from the Dam and will be 

made avai lable to the region that wou ld foster cooperation in Africa. 

Especially after 28 May 20 13 in which Ethiopia conducted diversion of the ri ver to make way for 

the dam construction, leaders, po lit icians, think-tanks , and the media in Egypt forwarded 

divergent opinions. Although the mainstream thinking along the Egyptian reiterated serious 

concerns about Ethiopia's measures, a few Egyptian hydrologists and N ile experts argued the 

dam would not decrease water di scharge reaching Egypt. 

174 Official physical information about the Grand Renaissance dam can be found at the official web si te of the office 
of National counci l for the coordination of public participation on the construction of Grand Ethiopian Renaissance 
Dam available at http://www.hidasse.gov.etiwebiguestihomei accessed on 15 January 2014 
175 Interview by Aljazeera with late PM Meles Zenawi (20ll),Struggle over the Nile, Part I: Masters no More', 
documentary, broad casted 7 June 2011, available at 
http://english.aljazeera. netiprogrammesistruggleovertheni lei2011i06i201 1667594146703. htm accessed on 20 
December 2013 
Z76 Interview by Aljazeera with late PM Meles Zenawi (2011), note 275 
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One author, a hydrologist from the University of Alexandria, indicated that the GERD may 

actuall y increase water fl ow to Egypt. 277 He contended that: 

'during the flood season in late August and early September, the majority of 

Egypt 's water arrives in Lake Nasser, where it is stored for approximately ten 

months until peak agriculture season in July the following year. During this period, 

approximately twelve percent of the slored waleI' evaporales. On the other hand, 

Ihe evaporalion level in the Elhiopian highland waleI' slorage projecls is only Ihree 

percel7l .. Therefore, the water being stored in the GERD, where there will be less 

. '11 h I '78 evaporation, WI e p /0 conserve wafer.-

However, most media outlets and official government statements put forward pess imistic 

opinions on Ethiopia's unilateral measures and about the potential benefits of the dam. Among 

other issues, Egypt argued that it was not fo rma lly info rmed by the Ethiopian government about 

the dam and insisted that desp ite its entit lement to receive info rmation abo ut the dam, it did so 

only from the media279 Egypt submitted that Ethiopia should tender notifi cation about the 

project before launching any construction280 Ethiopia countered the argument that thi s would 

happen only through the Nile Basin Cooperative Framework281 

On the other hand, Egypt also raised its concerns that the GERD will reduce its share of the Nile 

which has been explic itl y recognized under the 1929 and 1959 treaties. 

277 Haytham Awad (2012), Grand Ethiopian Renaissance Dam: Egypt's enemy or a blessing in disguise? avai lable 
http://www.egypt j ndependen t .com/news/grand ~ethiop i an- ren aissance-dam-egypt%E2%80%99s-enemy-or

blessing-disguise accessed on 23 January 2014 
218 Haytham Awad (2012), note, 277 
"' Interview with Ahmed Abdelaziz (2013), note 23 
280 Ethiopian Reporter (2013) weekly Vol. 1254, No 3. See also Interview with Fekeahmed at note 49 
181 Kendie, Daniel (199), Egypt and the Hydro-Politics of the Bl ue Nile River Northeast African Studies , Volume 6, 
Number 1-2, 1999 (New Series), pp . 141-169 (Article) Published by Michigan State University Press, p.12 .An 
interview with Fekeahmed note 49. In the interviews, the official affi rmed the researcher that the Egyptian publ ic 
diplomacy group had submitted request to late PM Melese Zenawi about the Renaissance dam and the PM 
responded that wou ld happen only through Ni le basin cooperative Framework agreement. 
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On one occaSlOn, Egypt's ex-president Mursi blatantly announced hi s confirmation that 'all 

options are open to deal with thi s subject and if a single drop of the N ile is lost, their blood will 

be the a lternat ive. ,282 

Not on ly politicians but also some academic eli tes joined hands in Egypt composing destructi ve 

views about the GERD. In a widely ci rculated report by Cairo Uni versity professors, it was 

mainta ined that ' the current design capacity of the GERO (74 bcm) will have harsh negative 

impact on the share of the water reaching to Egypt and a lso on the production of electric ity from 

the High Dam and the Aswan Dam duri ng the filling per iod of the lake the GERO and during its 

operation; thi s negative impact shall escalate during the drought period wherein the water 

supplies to both Egypt and Sudan shall conflict with the water needed to produce electricity fro m 

the GERD. ,283 

The group suggested that the holding capacity of the Rena issance Dam should not to exceed 14 

billion cubic meters 284 In add it ion, the group proposed that Ethiopia shall commit for the 

advance notice for any future projects including their execut ing procedure in li ght of the UN 

Watercourse Convention. The later recommendation of the expert group is line with the long 

establi shed position of Egypt to have a veto over projects of upper riparian states. However, the 

professors and experts failed to provide a lega ll y justifi ed reason as to why Ethiopia shall 

commi t fo r ad vance noti ce on futu re projects in ci rcumstance where Ethiopia has abstained from 

adopting the 1997 UN Watercourses Convention. 

Despite the initia l di sinclination and treading, Sudan backed the construction of the dam. 

Sudan 's president AI- Bashir, at hi s latest meeting with Prime Minister Hailemariam Desalegn of 

Ethiopia confirmed that ' hi s government understands the mutual benefits the project could offer 

282 Perry and Alastair Macdonald (2013), Presi dent Mursi said that 'all option are open to Egyptian over Eth iopia 
dam available on line at http://www.gu lf-times.com/OpinionI189/detai ls/356859/Egypt-and-Ethiopia-must-sett le
dam-row-through-dialogue accessed on 18 January 2014 
283 Cairo University's report on Ethiopia's Great Renaissance Dam (2013), The Cairo University professors and 
experts in th e faculti es of eng ineering and agricu lture have formed a grou p ca ll ed "Group of Nile Basin" (G NB).Th e 
purpose of the group is sa id be to support the effort of Government of Egypt and the decision makers wi th regard 
to GERD. The scope of GNB shal l include ana lytical studies of the Ethiopian Dams, prepare and implement 
numerical water models to study the side effects of these dams and col lecting all recent scientific studies in this 
field. And the group prepared report about the Ethiopia's great Renaissance Dam avai lable online at 
http://egyptianchronicies.b logspot.com/2013/06/cairo-universitys-report-on-eth iopias.html accessed on 24 
January 2014 
284 Cairo University's report on Ethiopia's Great Renaissance Dam (2013), note 283 
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for Ethiopia and Sudan, and he will extend the necessary support to ensure the successful 

completion of the massive hydro -power project. ' 285 Likewise, Sudan' s Agriculture and Irrigation 

Minister, Dr. Abdulhalim A I-Mutaafi affirmed Sudan's support for the construction of the Grand 

Ethiopian Renaissance Dam which he called a model of development for the region.286 He 

further expla ined that " the building of the dam is beneficiary for downstream countries as it 

enab les them to receive regulated free water, stating that Sudan spends $ 12 million to remove 

mud from the irrigation channel s of the Gezira Scheme; the Minister advised the dam 

construction should be executed with a sense of cooperation and mutual benefit for Sudan and 

Egypt.'287 

The unil ateral decision to construct the GERD has also rai sed Opl11lOn among leaders and 

representative of international organizations. Amid the rising tensions between Egypt and 

Ethiopia, Dr. Nkosazana Dlamini Zuma, chairperson of the African Union Commission, urged 

the Nile basin states in general, and Ethiopia and Egypt in particular, to produce a win-win 

so lution. She added that 'both countries need the water of the Ni le, Egypt argued its historic 

rights to the Nile are guaranteed by two treaties from 1929 and 1959 which give it veto power 

over upstream projects; but a new deal was signed in 20 10 by other Ni le Basin countries, 

includi ng Eth iopia , allowing them to wo rk on ri ver projects without Cairo's prior agreement.' 288 

Simi larly, Uganda's president Yoweri Museveni contended that ' the threat of the Nile is not the 

construction of dams but the lack of electricity and underdevelopment in the tropics; this is what 

the whole of Africa needs to do. ' 289 

In summary, there have been divergent views on the economic, social and legal impl ications of 

the GERD towards riparian states. Save fo r the Egyptian government 's stance, however, many 

285 Sudanese president backs Ethiopian dam ahead of Nile talks ava ilable on line at 
http://english.ahram.org.egINewsI88321.aspx 5 Dec 2013. accessed on 18January 2014 
286 Sudanese Minister (2013), Renaissance Dam model of development in the region: available at 

http://www.hidasse.gov.etlweblg u estl newsl-a sset pu b I i sher IWX 1 kl cant e n tlrena i ssa n ce-d am-mod el-of· 
development accessed on 20 December 2013 
187 Sudanese Minister, Renaissance Dam model of development in the region (2013), note 286 
288 Egypt and Ethiopia urged to resolve Nile dispute,( 2013) available on line at 
h ltp :lIwww.bdl ive.co .zalafr ica I africa n newsl20 131061131 egypt -eth i a p ia-u rged- to-resol ve-n i I e-d i sp u te a ccessed on 
18january 2014 
189 President Museveni int erview with Nile TV (2013) 

http://p ri m e ra d i o. org/i ndex. ph p?o P ti on-com co ntent & vi ew-a rt i (I e&i d -9 7 : m useven i-wa rns-egyptia n-
c government&catid-36:prime-news accessed on 9 January 2014 

79 



c 

reiterate the established di scernment which supports riparian states' ri ght to development -

including the construction of the GERD. 

5.3. The GERD and Ripal'ian duty to inform on planned measures 

As discussed in the preceding chapters, the general principle of riparian duty to inform on 

plalmed measures has received wider support in treaty regi mes, case laws, resolution of 

governmental and non-governmenta l fo rums as well as under the UN Watercourse Convention -

although its specific fo rmulations and procedures varied . As to whether Ethiopia has such an 

obligation under international water law - and particularly in the context of the GERD, one needs 

to examine treaty regimes and the practice of the states in the Nile basin and the nature of this 

obligation under general international watercourses law. 

Across the Nile basin , the research has demonstrated , there is no single comprehensively binding 

treaty regime which imposes a duty Ethiopia to notify the nature and details of its plarll1ed 

projects to other riparian states. Nor did state practice in the region support an obligation to 

notify on planned measures. Obviously, the 1902 Anglo-Ethiopian agreement stipulated that the 

Ethiopian will not 'construct, or allow to be constructed, any wo rk across the Blue Ni le, Lake 

Tana or the Sobat which wou ld arrest the fl ow of their waters into the Nile except in agreement 

with His Britannic Majesty's Government and the Government of the Sudan [the Engli sh 

version]. Whether th is provision binds Ethiopia to notify planned project or even more, to obtain 

prior consent from Sudan to construct the GERD is subject to interpretative dilemmas involving 

the treaties and the conti nuing va lidity of the agreement itself290 For one thing, it was argued 

earlier that the glowi ng state of inequity instituted by the treaty has gravely jeopardized 

Ethiopia 's ' natural rights and in turn Ethiopia's development prospect which could serve as a 

legal ground for ca lling the nullity of the arrangement. Second, by operation of the rules of state 

succession, Ethiopia would now be required to discharge the obligation to an essentially different 

party, Sudan, a fact which itself represents fundamenta l changes from the original stipulation of 

c· the Anglo-Ethiopian agreement 291 Hence, the treaty's is nullifi ed as a result of change of 

circumstance by virtue of the stipulation of Article 62 of Vienna Convention on the Law of 

Treaties. 

290 Tadesse Kassa(2013J. note 49. p.112 
co 291 Tadesse Kassa(i013J. note 49. p.112 
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Alternati vely, as demonstrated above, the technica l interpretati on of the 1902 Anglo-Ethiopian 

treaty does not c learl y imply Ethiopia 's ob ligation to inform the GERD to Sudan or Egypt in the 

contemporary setting of the Nile basin legal di scourse. Under the 1902 treaty , the agreed upon 

ob ligation under article III was abo ut not stopping the entirety of the waters. The construction of 

the GERD that purports to generate hydropower will not stop the flow of the ri ver in its totality 

and forever. At th is j uncture , it is also important to note that the 1902 treaty has empowered onl y 

Sudan to get consulted by Ethiopia. Sudan, however, has all along been pos itive about the shared 

benefits of the GERD and has not strongly claimed a ri ght to be notified about the project in 

pursuance of the 1902 treaty.292 

The foregoing di scuss ion suggests that Ethiopia 's duty to inform downstream countries with 

regard to the construction of the GERD cannot be premised on any specific treaty framework 

which sets out the ri ghts and duties of riparian states. In case where there is no all inclusive 

legally binding treaty or where the existing treaty is di sputed, resort may be made to the rules of 

general international law on the non-navigational uses of international watercourses. 

Hence, the nex t approach enta il s ex ploring Ethiopia 's duty on the subject under international 

watercourse law. As di scussed before , case laws, the wo rks of the Institute of International Law 

(IlL), Internat ional Law Association (I LA) and the UN Watercourse Convention have made vital 

contribution to the development of the principle of the duty to inform on planned measures. All 

these would help to shed light on the question of whether or not Ethiopia has a duty to notify the 

GERD to other watercourse states. 

The IlL explored the riparian the duty to notify on planned measures during its session 111 

Salzburg held from 4-13 September 196 1; among other things, it provides for a riparian duty of 

notification and consultation of planned measure if it seriously affects other states 293 Similarly, 

the Helisinki Rule of the ILA under Article XXIX, paragraph 2 provided that a 'state, regardless 

of its location .in a drainage basin, should in particul ar furnish to any other basin State, the 

c interests of which may be substanti a ll y affected, not ice of any proposed construction.' 

More importantly, the UN Watercourse Convention, the most cited set of rul es regulating non

navigational uses of international watercourse envisages the principles of notification of planned 

291 Fekeahmed (2013), note 55 

G '" Salzburg resolu t ion(1996), note, 109 
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measure in a detailed fashion. [n specifics, Article [2 of the Convention provides duty to inform 

on planned measures that may have' a signijicanl adverse ejJecl' upon other watercourse states. 

Pursuant to the wording of all aforementioned authorities, it is evident that the scope of 

obligation of the planning state is not applicable for all planned measures as such. Instead, the 

obligation , if at all it assumed as representing a rule of customary internat iona l law, wo uld arise 

onl y when a planned measure might cause subslanlial injury, seriously ajJects or cause 

significanl adverse ejJecI to other watercourse states. 

What constitute a serious or subslanlial injury is often disputable and is decided on a case by 

case basis. The next questions that need to be explored are therefore whether the GERD has a 

significant adverse e ffect on ot her watercourse states, especia ll y Sudan and Egypt. How does one 

constitute 's ignificant adverse effect' in the context of the GERD? What criterion applied to 

determine the effect of the GEDR on other watercourse states? 

The exact meaning of significant adverse effect is still a point of difference between Ethiopia and 

Egypt. However, it must be shown that there is a rea l impairment of use as a result of 

unreasonable use of watercourse by planning states. What are to be avo ided are concerning a 

particular project or use, which have a significant adverse effect upon other watercourse states 

and not every minor effects . The Arbitral Tribunal in Lake Lanoux case, in which Spain insisted 

upon delivery of Lake Lanoux water through the ori ginal system, found that: 

.. ai/he lowesl waleI' level, /he voillme of/he surplus walers of/he Carol, al Ihe 

boundary, will a/ no lime sujjer a diminulion; in /he absence of any asser/ion thaI 

Spanish iJ1lerests were significal7lly ailec/ed in a langible way, Ihe /ribunal held 

that Spain could nol require mainlenance of the na/ural flow of Ihe walers ,294 

E[ucidating the substantive scope of adverse transboudary effect, one author li sted some 

instances which inc lude that transboundary damage embodies a certain category of 

environmental damage, including physical inj ury, loss of life and property or impairment of the 

enviromnent or diversion of an undue amounl of shared waleI' (emphasis added).295 

'94 Lake Lanoux( 19571. note 8 p. 123, para. 6 
L· 295 Hanquin Xue (2003), Transboudary damage under internationa l law Cambridge un iversity press, p,4 
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However, there are no justifiab le reasons under international water law which purports that the 

construction of a hydropower dam by itself causes significant adverse effect on downstream 

states. 

As affi rmed by Eth iop ia ti me and agam, the GERD is a hydroelectri c project which wo uld 

benefit riparian states in many aspects than causing adve rse effect296 With the excepti on of 

Egypt, all ripari an states al so seem to extend support to the GERD on considerations of its 

positive effect. Sudan, for example, has accepted the fact that the GERD wi ll minimize the 

evaporation loss from dams located in less favo rable downstream desert settings where fo r 

example the evaporation at the Jebel Auli a dam in Sudan amo unts to 3.5 BCM per annum. What 

is more, increased power availability for the entire region will also enhance regional power 

trading among the three countries, Ethiopia, Sudan and Egypt. 

The claims raised by Egypt have not been based on concrete scientific facts conducted at the site 

of the dam. Therefore, as far as the GERD is destined to generate electric powers, its 

construction cou ld not have significant adverse effect on downstream states of Sudan and Egypt. 

Al l thi s would lead to conclude that despite the fact that Ethiopia has abstained from voting on 

the UN Watercourse Convention and hence is not bound by it, the provisions of the Convention 

wo uld still favo r Ethiopia fo r they only require prior notification of planned measures that cause 

significant adverse effect on other watercourse states. 

Some scrutiny of state practice in the Eastern Nile states has revealed no ev idence of compliance 

to the riparian duty to inform on planned measure. The downstream states of Sudan and Egypt 

have never notified and exchanged information with Ethiopia. 

196 Alemayehu Tegenu 12013), Ethiopian Minister of Water, Irrigation and En ergy told the Associated Press that 
Egypt should not worry about a dimini shed water share from th e Nile. Alemayehu, said that we don't have any 
irrigation projects around the dam . The dam is solely intended for electricity production ... So there should not be 
any concerns about a diminished water flow," "Even during the period when we would be filling the reservoir, we 
are going to employ a careful and scientific water impounding technique to make sure the normal flow is not 
significantly affected," the minister added. available at httpJ/bigstory.ap.org/a rticie/o fficial -dam-will-not-

L' significantly-affect-egypt accessed on 18January 2014 
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Likewise, the voting record of Ethiopia indicates that the country has no support to the principles 

of riparian duty to inform on planned project. Ethiopia did not vote in favor of the UN 

watercourse Convention, it actuall y abstained. 297 

In light of these essent ial facts, it cou ld be concl uded that the principle of not ification has got no 

support among the Eastern Nile basin states. And under these circumstances, Ethiopia does not 

have legal ob ligation to provide notification on its planned measures and execution of the 

projects, at least not in the sca le and type anticipated by Egypt - except that which it may choose 

to do in the interest of good neighborli ness and cooperat ion. 

5.4. The Establishment Intemational Panel of Experts (IPoE): Mandate and 

Implications 

The GERD has caused concern among the downstream countries and particularly Egypt. To 

address such apprehension, Ethiopia invi ted Egypt and Sudan to form an International Panel of 

Experts (IPoE), with a view to reviewing the technica l integrity of design documents of the 

GERD . Prior to the commencement of the Panel's work, the water ministers of the three 

countries met in Addis Ababa, and after thorough di scuss ions, agreed on the terms of reference, 

procedures and activities of the Panel. 298 

The terms of reference provides objecti ves, mandate, and scope of the wo rk and compos ition of 

the panel. Acco rdingly, the panel was meant to provide transparent information sharing, so licit 

understanding of the benefits accruing to each of the three countries, sc rutinize the impacts, if 

1.-. any, of the GERD on the two downstrean1 countries, and build confidence between Ethiopia and 

the two downstream neighbors. 299 The Panel was al so tasked with proposing recommendations 

to the governments of the three states on issues of concern that might be considered in the future. 

297 Professor Eckstein Gabriel (1997), study and analysis on voting records of states on the UN Watercourse 
Convention availab le at: http://hdl.handle.net/10601/952 The convention was adopted by a UN General 
assembly in May, 1997 by a vote of 103 for, aga inst with 27 abstentions and 3 abstention. Ethiopia is among those 
states that abstajned. For the latest list of countries that sub mitted instrum ents of ratification see here: 

http://www.internationalwaterlaw.org/documents/intldocs/watercoursestatu s.html accessed on 23 January 
2014 
298 Terms of Reference of the International Panel of Expert (IPOE) on the Grand Ethiopian Renaissance Dam (2011), 
art. 2 

C· '99 Terms of Reference of the International Panel of Expert (IPOE) on the GERD (2011)' note 298, art. 4 
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Composition wise, the Panel was constituted of two experts from each of the three riparian states 

and four international experts chosen through the consensus of the riparian states. 

Since its establishment, the Panel re viewed the design and feasibility studies of the GERD, 

conducted site visits in an effort to observe the process of the construction, held six meetings in 

the three riparian countri es, discussed all the issues that surfaced during those meetings and also 

held consultations with the contractors and consu ltants assoc iated with the project300 After 

successive fie ld trips in Eth iopia and a series of meetings in Cairo , Khartoum and Add is Ababa, 

the IPoE submitted its final report to the governments of the three riparian states on June 1, 2013. 

The report has not been made public, but different opinions have been forwarded shortly after the 

official submission of the report. The Ministry of Water, Irrigation and Energy of Ethiopia 

alU10unced its version of what the report concluded stating that ' the design of the GERD is based 

on international standards and principles and the report showed that the Dam offers high benefit 

for all the three countries and wo uld not cause s ignificant harm on both the lower riparian 

countries.' It more over stated that ·the panel of experts has suggested additional assessment on 

the possible impact of the GERD and proposed ideas that would help the basin countries benefit 

better from the Dam.' JOI Whereas the Egyptian position is not clearly assessed, Medias and 

public states seem to reject to the panels reports. 

When one assesses its implication, it is clear that the Panel was not mandated to recommend 

whether the project should be halted or not. In the first place, it was not out of an international 

legally binding duty that Ethiopia had undertaken such initiative. Its decision was engendered by 

good faith and confidence building considerations between Ethiopia and downstream countries. 

This is evident from subsequent statement of the Ethiopian government as well as the preamble 

of the terms of"i-eference of the IPoE. In thi s tune, Ethiopia 's Mi ni stry of Foreign Affai rs issued a 

statement stating that Ethiopia was making a goodwill gesture, involving no formal overture to 

300 News of week in the horn (2013) 

http://www.ethemb.se/ee et h a wee ki nt h eh orniV 01 u m e%20 2%20% 2815 %2 9%20 %20J u ne%207%2020 13. pd f 
accessed on 9January 2014 
301 press release of the ministry of Water Irrigation and Energy(2013 ), 

(; http://www.mowr.gov.et/index.php?pagenum::=12 accessed on Ijune 2013 
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the Egyptian government ; the establishment of the Panel doesn ' t mean that Ethiopia is giving up 

on the Dam project ,J02 

On the other hand, Egypt interpreted the gesture as entailing that the dam project was put under 

suspension until the experts committee approves it s soundness. Egypt's Minister of liTigation and 

Water Resources, Dr. Mohamed Bahaa EI-Din argued Ethiopia wi ll not continue to build the 

dam until the Panel completes its work. J03 

Then, the issue· to consider would be whether Ethiopia is obliged, wi thin the terms of reference 

of [PoE, or even under international law, to halt the construction of the dam pending the 

production of the report or subsequent thereto. 
o 

c' 

First, it is worth to note that Article 3 of the terms of reference of the Panel clearly states that the 

Panel 's mandate is so lely limited to assess ing the impact of the dam on lower riparian countries 

and to presenting its findings to the concerned governments - Ethiopia, Egypt and Sudan. 

Second , under the UN Watercourse Convention, it had already been establi shed that a 

watercourse state is allowed to request the planning state to determine whether the plans will 

have significant adverse effect, and if so, demand the suspension of the contemplated project 

until the outstanding issues are resolved . In order for the other Watercourse state, Egypt in our 

case, to be entitl ed to make such a right, ho wever, two conditions must be sati sfied as prescribed 

under article 18 of the UN Watercourse Convention. The first is that the requesting state must 

have serious reason 10 believe that measures being plarU1ed by Ethiopia may have a significant 

l' adverse effect upon it. Additionally, the watercourse state must provide a documented 

explanation setting forth its reasons. Given that any actual or potential significant harm is not 

proven by Egypt, and more importantly, by an impartial third party, Egypt 's possible request to 

Ethiopia to halt the construction of the project appears to be not a question of international law 

for Ethiopia. In particular, neither customary international law nor general principle of law 

obliges a state to get permission for damming an internationa l river from downstream countries, 

unless stipulated in an agreed treaty between concerned parties. 

301 Statement by the former Foreign Affai rs Ministry Minster Hailemariam Desalegn (2011), available at 
http ://www.mfa.gov.et/accessed on 12 June 2013 
303 Ethiopia diverts Blue Nile for controversial dam build' (BBC News, 28 May, 2013) avai lab le online 

; at http ://www.bbc.co.uk/news/world-africa2696623 accessed on 23 September 2013 
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CHAPTER SIX: CONCLUSIONS AND RECOMMENDATIONS 

6.1. Conclusion 

The main purpose of this research undertaking is to proffer a comprehensive scrutiny of the 

principle of riparian duty to inform on planned measures under international watercourse law and 

in thi s context to reflect on the nature of Ethiop ia's duty of notification in relation to its 

contemporary undertaking in the GERD. 

The treaty practice of states, case laws and the works of international goverrunental and non

governmental organization widely envisage the principle of pnor notification of plmmed 

measures. These authorities o f internat ional watercourse law have generall y agreed that a 

watercourse state should or is at least recommended to provide notice of planned measures that 

could potentially cause significant adverse effect or substantia l effect to other ripari an states. It 

was also demonstrated that authorities are not unanimous with regard to the substantive and 

procedural scope of the obligation of notification. They differ on issues of whether the principle 

of notification on planned measures is legall y binding or constitutes a mere aspiration; as to 

when the planning state is obliged to give notice of planned measure, ho w much time should a 

state give before it embarks on the proposed project, with in what time the notified state shall 

respond to the notice of planned measure and on the effects of failure to comply with notification 

of planned measures. 

The UN Convention on the Law of Non Navigational Uses of International Watercourse has also 

been the focus of investigati on. In thi s regard , it was shown that the Convention st ipulates a very 

elaborate set of procedural ru les applicable to states in the implementation of planned measures 

on an international watercourse. The Convention sets forth procedures that a watercourse state 

may take before implementing or permits the implementation of measures that may have a 

significant adverse effect upon other watercourse states. The obligation of the planning state is, it 

was shown, to give a ti mely notice of planned measures that should be accompanied by available 

technical data and info rmation when the contemplated plan may have significant adverse effect 

and not just any type of effect. The obl igation of states subsequent to notification was also 

analyzed as envisioned under the Convention. The implementing state must, as the case may be, 

enter in to consultation and negotiati ons with the notified state. 
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It was also found that the Convention provides exceptions to the rule of riparian duty to inform 

on planned measures on considerations of emergency situations and national security concerns. 

The nonnative framework of riparian duty to inform on planned measure in the Nile river basin 

was likewise presented in detai l. In this respect, it was demonstrated why the existing Nile river 

basin agreements have fai led to regulate riparian duty to inform on planned measures. 

Principally, the 1902 Anglo-Ethiopian treaty provided obligation on Ethiopia to inform and 

consequentl y get the consent of British and later Sudan as a successor state before implementing 

or permitting the implementation of projects across the Blue Ni le, Lake Tana or the Sobat which 

would arrest the flow of their waters in to the Nile. Nonetheless, the nature of this obligation and 

continued validity of the agreement has sparked argumentation, cha llenged both on the basis of 

its own merit and technical interpretations. 

A new Nile Basin Cooperative framework agreement has also been agreed upon by the majority 

of the upper riparian states and was made open for signature and ratification, although Egypt and 

Sudan choose to remain outside the framework. The CFA has normally stipulated the concept of 

riparian duty to inform on planned measures. However, it has been fou nd that the stipulation has 

not addressed the principle in suffici ent detail s and no procedures have been set to guide its 

implementat ion. This is to say that the concept has been envisaged in a very general form -

leaving the detailed rules and procedures to be established by the Ni le River Basin Commission 

in the future. 

With regard to state practice on the subject, it was concluded that practice among the Eastern 

Nile basin only shows the prevalence of unilateral measures than notification and consultation. 

Lower riparian states have undertaken giant projects on Ni le Ri ver at different times without 

notification and consulting the upstream nations, from whence almost the entirety of the waters 

comes fr0111. Ethiopia had consistent ly opposed the fo rmulation of a principle which prescribes 

riparian duty to notify in various international negotiation forums. It has been found that 

" recentl y, Ethiopia adopted new approach to carry out the obligation of notification on plmmed 

measures through third party mechanisms instead of bilateral procedures involving the riparian 

states directl y. 

Finall y, the research concluded with cr itical analyses of the GERO in light of the rul es of 

international watercourses law regulating npanan obligation of notification on planned 
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measures. The unilateral dec ision to construct the GERO has engendered divergent opinions 

across the basin - and the international community at large. Egypt has submitted it has a right to 

get prior information and consul tat ion about the project and argued the unilateral announcement 

by Ethiopia as unfair and aga inst international law of good neighborliness and cooperation 111 

good faith. However, it was demonstrated that Ethiopia has made essenti al contri bution 111 

complying with the principle by taking its own initi at ive on the establi shment of a tripartite panel 

of experts. This has contributed its own ro le in bui lding confidence among riparian states and 

served as a stepping-stone for further cooperation. 

It is also revea led that Ethiopia has no any treaty ob ligation to furn ish information about its 

projects to other ripa rian states - including Sudan and Egypt. Besides, nei ther does customary 

internationa l la w nor general principles of law oblige a state to get permission for damming an 

international ri ver from downstream countri es, unless stipulated in a treaty between the 

concerned states. In any event, concrete scientifi c evidence has not been presented by Egypt that 

proves that the construction of the dam will in itself cause significant adverse effect on 

downstream states, hence sta ll ing it request for cessation of construction on the GERD. 

6.2. Recommendations 

Based on the conclusions drawn above, the study makes the fo llowing recommendations. 

Since Nile Ri ver is a shared resource, the interest of watercourse states can only be safe and 

protected if all the riparian states cooperate in the use and management of the watercourse. The 

implementat ion of the substanti ve and procedura l rul es of international watercourses law could 

be effective onl y through good fai th cooperation between riparian states. Thus, the Nile riparian 

states must cooperate on the basis of equality, mutual benefit and good faith . 

The Nile basin states may not have to accede to the 1997 UN Watercourse Convention, but can 

agree on a positive uti lization of some of the most widely accepted rul es of international 

watercourse law incorporated in the Convention. The rules and particularly those dealing with 

the principle of ri pari an duty to inform on planned measures are quite detailed procedural 

guidelines and co ul d fac ilitate a smooth exchange of information and implementation of the 

principle. Off course, the Convention did not requi re prior agreement between states before they 

could carry out projects on shared rivers. In any event also, Ethiopia has abstained from voting in 

fa vors the UN Watercourse Convention alleging that the ob ligation of notification on plmmed 
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meas ures has laid down an onerous duty on upstream states. However, the fact remained that 

Ethiopia appreciates the value of the princip le and has changed its position on the subject as 

demonstrated during the negot iations of the CF A. Ethiopia 's declaration of interest to exchange 

informat ion concerning planned measures through the Nile River Basin Commi ssion is a 

prai seworthy undertak ing which must be emulated by Egypt as well . 

The Nile river basin states would need to establi sh an effecti ve bas in-wide legal framework for 

addressing the peculi ar characteri stics of the bas in . Hence, all the Nile river basin states are 

urged to sign and ratify the Cooperati ve Framework Agreement within whose framework it 

would be possible to reso lve contentious issues of riparian duty of notification on planned 

measures that may potentiall y cause sign ificant adverse impact. The rat ificat ion of the eFA is 

therefore imperati ve for two reasons. First, the framework has forma ll y recognized obl igations of 

basin states to exchange information concerning planned measures. Second, it establishes the 

Nile Basin Commission, an institutional modality for a detailed regulation and implementation of 

noti fication on planned measures. 

The principle of a duty to inform on p la nned measures could not really have a meaningful 

applicati on outside of a mu tually agreed insti tutional framework. Hence, the Nile basin states 

need to understand the importance of basin wide insti tutiona l framework that could serve as a 

channel and clearing house of information exchange concerning planned measures . 

Concerning the GERD, the three states - Sudan, Egypt and Ethiopia should act on the basis of the 

principles of international law which dictate, among others, good neighborliness and cooperation 

in good fa ith. Ethiopia should continue its role in building confidence among the riparian states 

which serve as a stepping stone fo r furthe r cooperation. Egypt and Sudan should also pursue the 

same move with a view to achieving a mutually grati fy ing order in the ri ver basin. The 

governments of the ri parian states must sit and discuss the matters on a ro und table, setting aside 

political ni ceties that target on short- term gains. Continued cooperation in light of the 

" recommendations of the IPoE is an abso lute imperative which can in the future serve as a 

precedence in settling di sputes between riparian states. 
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Annexes 

Annex I: Interview questions 

1.1. Interview with Fekeahmed Negashi, Director of Boundary and Transboundary 

River affair at FORE Ministry of water, Irrigation and Energy, 11 September 2013 

A. Introduction 

This interview basically a llllS at gathering pertinent knowledge of Ethiop ia 's perspective 

about international watercourse la w perceptive of Ethiopia. The main objective of this 

research remains to a comprehensive scrut iny of the scope of the riparian duty to inform on 

planned measures under international watercourse law. In specifics, the interview 

emphasized on soliciting relevant legal knowledge on the Riparian duty to inform planned 

measures under internati onal watercourse law taking the GERD as a case in point. 

B. Questions 

I. How do you assess Riparian states ' cooperation in the Nile basin? 

2. Why Ethiopia did not inform other riparian states about the Grand Renaissance dam? 

3. Some argued that the 1902 Anglo-Ethiopian Treaty obliged Ethiopia to not only to 

inform but also secure consent before embarking any project on Blue Nile, Sobat and 

Lake Tana. How do you respond for such kind of prepositions? 

4. What is Ethiopia's position wi th regard to the riparian duty to inform planned measure? 

5. It there institutional and legal frameworks that puts obligation up on Ethiopia to inform 

its project such as the GERD other watercourse of the Nile? 

6. Is the establishment of lPoE has something to do with Ethiopia ob ligation to consult and 

inform the planned measures? 

1.1.Interview With Ahmed Abdulaaziz, second secretary and legal Expert at Embassy 

of Arab Republic of Egypt in Ethiopia, 17November 2013 

A. Introduction: 

This interview basically aims at gather ing perti nent knowledge of international watercourse 

law and perceptive of lower riparian state . The main objective of thi s research remains to a 
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comprehensive scrutiny of the scope of the riparian duty to inform on planned measures 
under international watercourse law. It especially emphasized on soliciting relevant legal 
knowledge on the Ripari an duty to inform planned measures under international watercourse 
law taki ng the GERO as a case in poi nt. 

B. Questions 

I . How do you assess the Cooperation between riparian states in the Nile Basin so far? 
2. In the year 20 11 Ethiopian government has offici all y launched the construction of 

GERD. The Ethiopian government has stated that the project will play vital role in 
fostering cooperat ion between riparian states. 0 0 yo u think that the project will foster 
cooperation among all N ile ripari an states? 

3. What potential impacts of the proposed GERO project would downstream communities is 
concerned with? 

4. What do you think are the responsibilities of Ethiopia in relation to the construction of 
the GERO? And how do you evaluate the Compatibilities or otherwise of Ethiopia ' s 
Planned measures with respect to International watercourse law? 

5. 0 0 you think that the Ethiopian government had had obligation under international 
watercourse law to notify its planned measure to Egypt and other watercourse states? 

6. Is there any institutional and legal framework that binds Ethiopian government to inform 
its planned measures to other ripari an states? 

7. Let me ask yo u a relating question, the issue of securing prior consent. ' In Thursday, 19 
September 2013 Al -Ahram online wrote that 'as of 1902, there have been a numbers of 
agreements on the uses of Nile water. The bulk of these agreements specify that no dams 
or other irrigation projects should be built on the Nile withoUl prior notification to all the 
Basin S/(ltes. This is a precondition consis{ent with international law and wi{h {he applied 
regulations adopted by the basin states of other rivers.' From your point of view, do you 
think that Ethi opia, pursuant to international water, law should get the consent and 
permission of Egypt and other lower ripari an states to construct dams? 

8. How do you evaluate practices of state in the Nile basin with regard to riparian duty to 
notify planned measures? 

9. Recently, Sudan, Egypt and Ethiopia have establi shed tripartite panel of experts to assess 
the impact of GERD on downstream states. What is the assessment of the result on the 
part of your country? 
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Annex II: 

Terms of reference of International Panel of Expert (IPoE) of the Grand Renaissance Dam 

1. Background 

The Grand Renaissance Dam (GRD) is under construction 111 the Abbay Gorge by the 

Government of Ethiopia (GoE). The GoE is convinced that the Dam has huge benefit to all the 

three riparian countries namely Egypt, Ethiopian and Sudan. To that end, the GoE has invited in 

good faith the two downstream countries Egypt and Sudan to form an international panel of 

ex perts to re view the design document of the GRD, provide transparent information sharing and 

to solici t understanding of the benefit and cost acc rued to the three countries and impacts if any 

of the GRD on the two downstream countries so as to build trust and confidence among all 

parties. 

2. Objective 

The overall objective oflpoE is to build confidence among the three countries around the GERD. 

The specific objective of the !PoE is to provide sound review/assessment of the benefit to the 

three countries and impacts of the GRD to the two downstream countries, Egypt and Sudan. 

3. Mandate 

The ro le of the IPoE is mainly facilitati ve, focused on promoting dialogue and understanding 

around GRD-related issues of interest to the three countri es and thus contributes to regional 

confidence and trust building. 

4. The scope of the Worl{ 

The overall task of the IPoE is to review the study/ design document of the GRD relating to 

benefi t to the three countries and the impact on the two downstream countries. All assessment of 

the IPoE shall be based on the study /des ign doc uments of the GRD and other relevant 

information provided by the Ethiopian Government. The scope of work of the [PoE shall include 

the following: 

4.I.lndentify key themeslissues that are of concern to each country related to the GRD. These 

themeslissues shall be used to identity information/ anal ys is requirements. 

4.2.Based on the information/analys is requirement identifi ed above, !PoE shall request GoE 

fo r available study document 

4.3.Review benefit to the tlu·ee countries and impact of the GRD on the two downstream 

countries based on the study documents prov ided 
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4.4.lf the design/stud y documents do not provide informat ion required by the IPoE and/or the information prov ided are inaciequate, IPoE shall reco rd identified info rmation gaps and bring to the attention of the owner fo r considerat ion. 
4.5.Convene joint meeting to review study documents provided and create understanding on issues of mutual interest. When deemed necessary, as part of the assessment, IPoE shall conduct field visits 

4.6.Examine benefits accruing to countries and the region due to the GRD 
4.7.Examine identified major impacts, Environmental, Social and Economic on the downstream countries and mitigation measures provided by the study documents 
4.8.Bring unaddressed concern to the attention of the Owners for consideration 
4.9.Define its modus operands including 

a. Agreement on the Terms of Reference of the IPoE by the three countries 
b. Procedure for selection of International panel 
c. Period of the IPoE 

d. Frequency of meeting 

e. Consensus bui lding 

f. Rules regardi ng disc losure of findings; notably with the press 
g. Documentation of deliberation 
h. Other issues as need 

5. Composition 

IPoE is a panel of experts drawn fro m the three countries (Egypt, Ethiopia and Sudan) assisted by Internationa l Exerts mobil ized by the three countries to provide an independent technical review of the study and design doc uments about the GRD. The representation of the three countries wi ll be eq ual one/two member(s) from each country. Maximum of four international experts will join the panel. Members of IPoE shall have necessary technical competence in area of water resource, Hydro logy, and envi rolU11ent to effectively deliberate on the issues and make significant contribution. 

6. Reporting 

IPoE will document its meeting and assessments. The panel wi ll submit all its reports to the Goverr1l11ents of Ethiopia, Egypt and Sudan. Apart from their respective govenU11ents as mentioned above, members of the [PoE cannot either co llectively or individually address the domestic or international press on matters of the ir deliberation. 
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