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Abstract 

The relevant policy documents of the Ethiopian government identify access to and dissemination 

of foreign technologies as a key factor for the achievement of development goals of the country. 

It is also a day to day occurrence to hear high government officials through media outlets 

asserting the importance of technology transfer. Nonetheless, foreign technologies cannot be 

effectively adapted in a vacuum. In addition to having the required technological capability to 

absorb foreign technologies, suitable legal and institutional arrangements need to be put in 

place. This study paper thoroughly analyzes laws of the country that have direct or indirect 

impact on technology transfer activities. It also examines the powers, responsibilities and 

technology transfer activities of government organs which have mandates to deal with 

technology transfer process.  

Using the method of both scholarly and legislative documents analysis and interviews with 

government officials, the findings of the study reveals the inadequacy and fragmented nature of 

the rules on transfer of technology. Contrary to prevailing foreign experiences, determining the 

terms and conditions of technology transfer agreements is left to the absolute autonomy of the 

parties, there are no packages of incentives to persons who engage in technology transfer 

activities and the investment law fails to provide for attractive incentive to foreigners who invest 

jointly with Ethiopian nationals. The patent and competition laws overlook to regulate restrictive 

patent licensing practices which may have the effect of defeating one of the very purposes of 

introducing the patent system, i.e, encouraging the transfer and adoption of foreign technology. 

Furthermore the country lacks compressive piece legislations that regulate franchising business 

and trade secrets protection.   

As regards institutional setups for the transfer of technologies in Ethiopia, the study identified, 

among others,  the Ministry of Science and Technology, Ethiopian Intellectual Property Office 

and the Micro and Small Enterprises Agency as government entities which have mandates that 

relate with technology transfer. Among other things, absence of coordination, overlap of 

mandates, bureaucratic hurdles, and absence of monitoring and follow up mechanisms hinder 

these institutions from undertaking effective and efficient technology transfer activities.  

Finally, the writer of the paper suggests some solutions that may help to overcome the 

abovementioned shortcomings.  He recommends that it is high time to adopt a technology 

transfer regulation that: prohibit the conclusion of restrictive technology transfer agreements; 

provide for mechanisms for monitoring and follow up procedures; and provide for packages of 

incentives for persons who engage in technology transfer activities.  He also suggests for the 

amendment of some parts of the patent law and inclusion of some other new legal arrangements 

in the same. In addition, he calls for the enactment of compressive franchising and trade secretes 

protection laws. He further advises that a special governmental organ should be established. 

This government organ shall have the mandate to look over and coordinate all sorts of 

technology transfer activities in the country.  
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Chapter One 

           Research Proposal 

3.5. Background of the Study 

Contemporary scholars assert that one of the factors of economic growth, in addition to the three 

classical factors, i.e. land, labour and capital, is technology.
1
 Accordingly, in countries which 

aspire to bring about rapid economic growth, access to new technologies is integrally linked to 

long-standing development priorities.
2
 New technologies may be accessed through either 

invention or its transfer, or both.  

However, accessing new technology through acquisition doesn’t seem a feasible option for least 

developed countries (LDCs) as they lack the required research and development budgets and 

infrastructures to generate and acquire inventions. In fact, recent empirical data reveals that most 

of the world’s patent right holders of new technologies are nationals of developed countries.  

This implies that invention processes continue to remain the provinces of these countries in the 

global world.
3
 Hence, for LDCs, the remaining option of accessing new technologies is 

importing the same. Even this latter option is not as such easy to LDCs, given the countries’ law 

technological capabilities and the international patent system. But, it is a last resort as long as 

these countries insist in their desire to bring about and foster economic growth. Having regard to 

these need of developing countries, the World Trade Organization (WTO) Agreement on Trade-

Related Aspects of Intellectual Property Rights (TRIPS Agreement)  provides for a provision 

that impose a duty on developed countries to formulate policies and programmes that encourage  

their companies to transfer technology to developing countries. 

The movement of technology from one country to another is called international transfer of 

technology. There are two distinct types of international transfer of technology. These are 

                                                           
1
 See Chantal Thomas (1998) “Transfer of Technology in the Contemporary International Order”, 22 FORDHAM 

Int’l.  LJ, at  2096  
2
 Keith E. Maskus & Ruth L. Okediji (2010) “Intellectual Property Rights and International Technology Transfer to 

Address Climate Change: Risks, Opportunities and Policy Options”, 32 ICTSD INTELLECTUAL PROPERTY 

AND SUSTAINABLE DEVELOPMENT SERIES, at 3  
3
 Bernard M. Hoekman, Keith E. Maskus   & Kamal Saggi, “Transfer of Technology to Developing Countries: 

Unilateral and Multilateral Policy Options” (Working Paper, 2004), at 

http://www.betsaonline.com/SystemAnalysis/TransferTechnology.pdf .  

http://www.betsaonline.com/SystemAnalysis/TransferTechnology.pdf
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horizontal and vertical transfer of technology. The former refers to the movement of an 

established technology from one operational environment to another (for instance from one 

company to another).
4
 Vertical transfer of technology, on the other hand, presupposes the 

transmission of new technologies from their generation during research and development 

activities in science and technology organizations to application in the industrial sectors.
5
 In 

order to effectively effect international transfer of technology, whether horizontal or vertical, 

developing countries need to put in place suitable legal and institutional frameworks.  

Accordingly, on top of the TRIPS arrangement at the interactional arena, some developing 

countries, especially the so called “Asian Tigers”, put in place national legal as well as 

institutional framework that facilitates transfer of technology (TOT). The experiences of these 

countries indicates that the major means of technology transfer are technology transfer 

agreements, management agreements, patent licensing (both voluntary and  compulsory), know- 

how supply agreements and Foreign Direct Investment (FDI).
6
 In order to determine whether a 

country put in place adequate and suitable legal and institutional framework for the transfer of 

technology, one has to closely scrutinize the country’s laws that regulate, inter alia,   technology 

transfer agreements, patent rights and investment activities. This writer intends to examine the 

issue whether the existing Ethiopian patent, investment laws are adequate enough and capable of 

ensuring technology transfer to Ethiopia.  

Addressing the above issue is of paramount importance particularly at this point in time because 

the Ethiopian government is endeavoring to transform the country from agriculture led economy 

to industrialization. The Ethiopian government is implementing the five year transformation 

plan, otherwise called   Growth and Transformation Plan (GTP). This document states that one 

of the fundamental policy directions of the Ethiopian government is ensuring accelerated and 

sustained industrial development.
7
 It also promises that favorable conditions will be crated to this 

                                                           
4
 Vivek Shukla, “Technology Transfer Agreements in High-Tech Industries: A Competition Law Analysis” (Project 

Report, 2013, at 

http://cci.gov.in/images/media/ResearchReports/Technology%20Transfer%20Agreements%20in%20High-

Tech%20Industries%20_A%20Competition%20Law%20Analysis.pdf . 
5
 Id. 

6
 David M. Haug (1992) “The International Transfer of Technology: Lessons that East Europe can Learn from the 

Failed Third World Experience”, 5 HARVARD JOURNAL OF LAW & TECHNOLOGY, at  213- 217. 
7
 The Growth and Transformation Plan (2010/11- 2014/15) (2010), at 23. 

http://cci.gov.in/images/media/ResearchReports/Technology%20Transfer%20Agreements%20in%20High-Tech%20Industries%20_A%20Competition%20Law%20Analysis.pdf
http://cci.gov.in/images/media/ResearchReports/Technology%20Transfer%20Agreements%20in%20High-Tech%20Industries%20_A%20Competition%20Law%20Analysis.pdf
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end, and, there by the industry sector will play a key role in the economy of the country.
8
 With 

the view to implement this policy direction, the government’s industry development strategy 

mainly focuses on industries that, inter alia, contribute to rapid technological transfer. 
9
  

Even in the absence of the above policy direction, since, as stated above, one of the factors of 

economic growth is technology, it is hardly possible for the country to achieve its economic 

development goals without rapid industrial developments. Hence, as a country with 

underdeveloped base for acquisition of technology through invention, Ethiopia is expected to put 

in place effective legal and institutional framework for the transfer of technology. In this regard, 

as can be inferred from the preambles of the patent and investment proclamations, the Ethiopian 

legislature pledges that one of the driving forces behind the enactment of the patent and the 

investment proclamations is the necessity to encourage the transfer and adoption of foreign 

technology by creating conducive environment to assist the national development efforts of the 

country. Hence, the main question this writer intends to address under this title is whether these 

laws created favorable conditions for the transfer of technology as promised by the legislature.  

3.6. Statement of the Problem and the Research Questions 

Technology transfer agreements are one of the various methods of technology transfer. These 

types of agreements need to be properly regulated. Otherwise, they may not bring the intended 

result. In Ethiopia, technology transfer agreement was governed by a regulation enacted by the 

Council of Ministers. This regulation, entitled "Transfer of Technology Council of Ministers 

regulation No. 121/1993, was enacted by the Council in accordance with the Encouragement, 

Expansion and Coordination of Investment proclamation No. 15/1992. Though this Proclamation 

was repealed by the Investment Proclamation No. 37/1996, and the latter Proclamation was also 

repealed by another Proclamation, i.e. Re-Enactment of the Investment Proclamation No. 

280/2002, the latter two proclamations give effect to the Regulation. Yet, after a year, the 

Investment (Amendment) Proclamation No. 375/2003 expressly repealed the Regulation.
10

 Now 

days, the relevant active law that govern TOT agreements is the Investment Proclamation No. 

769/2012. This proclamation empowers the Ethiopian Investment Commission to register TOT 

                                                           
8
 Id. 

9
 Id. 

10
 See The Investment (Amendment) Proclamation No. 375/2003, Art. 6, (2003).  
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agreements. It doesn’t have, however, the power to scrutinize the terms and conditions of the 

agreements. It registers technology transfer agreements without any evaluation criteria.   

The other category of law that affects technology transfer is the patent law. Ethiopia enacted its 

patent legislation back in 1995. The preamble of this law, Inventions, Minor Inventions and 

Industrial Designs Proclamation, No. 123/1995 indicates that one of its objectives is encouraging 

the transfer and adaption of foreign technology.  This implies that the legislature is of the opinion 

that the patent system is a key channel of technology transfer. However, though nearly 20 years 

have elapsed since the enactment the patent law, it has not so far brought about the intended 

result.  

The Ethiopian government has concluded scientific and technological cooperation agreements 

with different countries such as China and Korea as another means of transferring and adapting 

foreign technology. To this effect, the preamble of these agreements state, among other things, 

that the countries concluded the agreements because they are committed to intensify their 

national capacity through research collaboration, training and transfer of technology.
11

 Yet, most 

these documents remains to be lib service promises with respect to technology transfer to 

Ethiopia are concerned.  

In addition, The GTP states that micro and small enterprises development is one of the industrial 

development strategic directions.  The Council of Ministers Regulations No. 33/1998 empowers 

the Federal Micro and Small Enterprises Development Agency to prepare and disseminate 

technology and project profiles by selecting appropriate technologies required for the promotion 

and development of these Enterprises.
12

 However, it is questionable whether there is conductive 

environment for the agency to discharge this responsibility.   

At the international arena, the international community noticed that the vast difference in 

technological capabilities among countries is a major obstacle for fair commercial competitions. 

This gap has also given rise to concerns of environment and public health. As a result, reducing 

                                                           
11

See Agreement on Scientific and Technological Cooperation between the Government of the Federal Democratic 

Republic of Ethiopia and  the Government of the Republic of Korea, Preamble  
12

 See The Micro and Small Enterprises Development Agency Establishment Council of Ministers Regulations No. 

33/1998, Art. 6 (5), (1998).  
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the technological gap between the global north and south becomes very crucial.
13

 If fact, building 

the technological capabilities of developing countries is one part of the globalization process. 
14

 

With the view to attain this end, the international community has devised different mechanisms. 

One is the TRIPS Agreement. As indicated above, with the view to alleviate the impediments of 

the international patent system in their endeavor to import new productive technologies, 

developing countries succeeded in negotiating the inclusion of technology transfer clause in the 

WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement). 

To this effect, Art 66 (2) of the agreement imposes positive obligation on developed countries to 

formulate public policies or programmes that encourage companies and other institutions to 

engage in technology transfer to developing countries. This provision reads:  

“Developed country members shall provide incentives to enterprises 

and institutions in their territories for the purpose of promoting and 

encouraging technology transfer to least developed country members 

in order to enable them to create a sound and viable technological 

base.”
15

 

Despite this and other arrangements, so far, the interactional community’s endeavor to transfer 

effective technologies from the developed north to developing countries seems futile.  

The research paper, therefore, attempted to delve into the following research questions, and, 

then, provide some theoretical and empirical answers. 

 Is the legal regime that regulates technology transfer agreements in Ethiopia adequate and 

appropriate? 

 Has the Ethiopian patent law devised appropriate legal arrangements that will play 

positive role in the transfer and spillover of technology to Ethiopia?  

 Do the investment, franchising (if there is any) and trade secretes protection laws of the 

country put in place legal arrangements that may contribute to the transfer of technology 

in Ethiopia? 

                                                           
13

 Nandakumar Krishnachar ,  Impediments to International Transfer of Technology – A Developing Country 

Perspective. 1 (2005). at http://www.law.nyu.edu/sites/default/files/upload_documents/krishnacharpaper.pdf  
14

 Ibid  
15

 Annex 1C of the Marrakesh Agreement , Agreement on Trade-Related Aspects of Intellectual Property Rights, 

(1994) I.L.M, Art. 66 (2)  

http://www.law.nyu.edu/sites/default/files/upload_documents/krishnacharpaper.pdf
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 Is the Federal Micro and Small Enterprises Development Agency discharging its 

responsibility to prepare and disseminate technology and project profiles by selecting 

appropriate technologies required for the promotion and development of Micro and small 

Enterprises (MSEs)?  Is there suitable legal and institutional arrangement that enables the 

Agency to play its role in this regard? 

 Are the terms and conditions of the bilateral agreements Ethiopia entered in to with other 

countries adequate enough to facilitate transfer of technology to Ethiopia? What practical 

utility have these agreements brought about so far? Is there organizational set up that 

follow up the implementation of the agreements? 

 Are developed countries discharging their duty to encourage the transfer of technology to 

developing countries as stipulated under Art 66 (2) of the TRIPS Agreement? If yes, how 

are they doing so? Is there compliance mechanism under the WTO arrangement? Is there 

adequate international legal framework favorable for transfer of technology to developing 

countries any ways? 

 

3.7. Objectives of the Research and its Significance 

The general objective of this research paper is exploring the legal and institutional arrangements 

put in place for the transfer of foreign technologies in Ethiopia.  It demonstrated what the legal 

regime and institutional set ups that regulate the transfer of technology to Ethiopia look like. This 

endeavor aimed at expounding the role these laws and institutions are playing with respect to 

technology transfer. In doing so, it identified the legal and practical problems that are hindering 

the effective transfer of foreign technologies to Ethiopia.  

This research paper is equally aimed at providing a complete picture of the international legal 

framework for transfer of technology. In particular, it tired to define the scope of the duty of 

developed countries to encourage the transfer of technology to developing countries. 

Furthermore, it examined the existence of compliance mechanisms to the obligation of 

developed countries to encourage the transfer of technology to developing countries and, if any, 

its effectiveness.  

It is the firm belief of the researcher of this paper that the research paper would aid stakeholders 

to technology transfer in various ways.  In particular: 
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 This research paper may assist concerned organs of the FDRE Government in 

understanding the legal and institutional hurdles that are negatively affecting the transfer 

and adaption of foreign technology;  

 Policy makers may utilize the findings of the paper as inputs to formulate workable 

technology transfer polices; 

 It may also assist the legislature to identify areas of laws that need to be revisited or 

reformed; 

 It may contribute to the little to no literature in the area of transfer of technology and may 

instigate other researchers to come up with finest works.  

 

3.8. The Scope of the Study 

Technology transfer may take different forms. Basically, there are two types of technology 

transfer. These are horizontal transfer of technology and vertical transfer of technology. As 

stated above, the former presupposes the movement of established technologies from one 

operational industry to another. As opposed to horizontal transfer of technology, vertical transfer 

of technology refers to the transmission of new technologies from their generation during 

research and development activities in science and technology organizations to application in the 

industrial sectors. Having regard to the question whether the movement intra-national or inter-

national, transfer of technology may further be classified in to two as international transfer of 

technology and domestic transfer of technology. The scope of this research paper is be limited to 

analyzing the legal and institutional set up put in place to regulate the movement of technology 

from an operational environment in a foreign country to Ethiopia for industrial application. 

However, this should not be taken to mean that peripheral issues are not touched up on; this 

research paper tried to give a fair place for incidental issues which pertain to vertical and 

domestic transfer of technology. 

3.9. Methodology of the Study 

Both primary and secondary data are used in the course of the study. To begin with, he utilized 

secondary sources to explain the conceptual underpinnings of transfer of technology. He also 

used these sources to analyze legal materials, both national and international, with the view to 
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demonstrate what the legal regime that governs transfer of technology looks like both at the 

national and international level.  He further used these sources to provide for a complete picture 

of institutional set ups involved in TOT processes. Moreover, these sources are utilized to 

explain the extent to which regulatory frameworks are effective in facilitating TOT. Hence, 

reviewing books, journal articles, reports, statistical data, policy documents, etc were crucial 

approaches of the study.  

Coming to primary sources, the writer analyzed, inter alia, the Paris Convection and the TRIPs 

Agreement with the view to address the question whether the international legal regime is 

favorable for the flow of technology from developed to developing countries. In particular, the 

writer closely scrutinized the essence and implementation mechanisms of Art. 66 (2) of the 

TRIPs Agreement.   

As to national laws, the writer of the paper analyzed Ethiopian laws which have direct and 

indirect effect on technology transfer activities. Specifically, the writer investigated the 

provisions of the repealed Transfer of Technology Council of Ministers regulation No. 121/1993 

in order to demonstrate what the previous TOT regulatory system of the country looked like and 

draw historical comparison with the current regulatory system. This analysis is also used to make 

a comparison between the repealed regulation and the draft TOT regulation, which is prepared 

by the Ministry of Science and Technology (MoST). He also analyzed the provision of the patent 

law that have a bearing on TOT activities with the view to ascertain whether they can play 

positive role in the transfer and spillover of technology to Ethiopia. Furthermore, he examined, 

among others, the investment, trade mark and trade secretes protection laws of the country to 

address the question whether these laws put in place legal arrangements that may contribute to 

the flow of foreign technology to Ethiopia. The writer did also analyzes the Vietnamese and 

Ugandan laws of TOT in order to draw comparative analysis with the Ethiopian TOT regulatory 

system.   

Moreover, first hand information which is gathered through interviews with concerned 

government officials was most important inputs to identify and explain the current state of TOT 

activities. These interviews were also used to explain the practical utility of the bilateral science 

and technology cooperation agreements Ethiopian concluded with other countries. They were 

also important inputs to address the question whether the current TOT regulatory system of the 



9 
 

country is adequate to facilitate the inflow of foreigner technologies. The writer also used these 

interviews to identify government institutions which have the mandate to undertake TOT 

activities and expound the activities these organization are undertaking with the view speed up 

the inflow of foreign technology in to the country.  

3.10. Limitations of the Study 

There are certain challenges that impeded the research from being full-fledged one in some 

respects. Absence of sufficient literature on the area is one. There is no wealth of comprehensive 

materials that deals with the legal aspects of transfer of technology in Ethiopian libraries. 

Accordingly, for the most part, the writer of the paper primarily utilizes internet sources.  

The other limitation is the inaccessibility of technology transfer agreements. There are some 

technology transfer agreements registered before the Ethiopian Investment Commission. The 

agreements are concluded between companies which operate in Ethiopian and foreign 

companies.  The officers of Commission declined to make these agreements accessible to the 

writer this paper. Because of this limitation, the writer of this couldn’t scrutinize the terms and 

conditions of the agreements.  

In addition, some officials of the Commission were not cooperative to the researcher to make 

accessible necessary information and documents as regards the inflow of technology through 

joint venture investment. They were also reluctant to give interview.  Hence, despite the 

relentless efforts, the researcher couldn’t access some important information which are vital to 

make this research paper full-fledged one. 
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2. Chapter Two 

Definition and Modes of Transfer of Technology 

Introduction  

This chapter is designed to clarify the concept of TOT. Accordingly, the chapter explains the 

diverse definitions provided for the concept TOT. It also highlights the different forms and 

methods by which countries may bring about TOT in to their economy/industry. Furthermore, it 

will shade some light on the directions of technology flow in the global world. The clarification 

of these concepts serves as a spring board to delve deep in to the main issues of this paper. It will 

also, given the diverse understandings of the term TOT, clarify the kind of technology transfer 

this paper is concerned with. 

2.1. Definition  

There is no consensus among authorities as to what constitutes technology or how technology 

should be defined. For the purpose of this paper, technology shall be understood as the 

knowledge to produce and use tools to satisfy human needs either directly or indirectly. It must 

be noted that the word “technology” doesn’t only refers to technical machinery and equipments 

and their operations. It also encompasses the notion of “soft technology”. Hence, technology 

includes any integrally associated managerial and marketing techniques that can be 

systematically used for the manufacture of a product, or for the application of a process or the 

rendering of a service.
1
   

Once technology is defined, the next question is what constitutes TOT? As it is the case with 

other concepts, authorities have difficulties in providing a universally acceptable definition for 

the phrase TOT. The American Science Board defined technology transfer as “...a wide spectrum 

of activities, running the gamut from the exchange of ideas between visiting researchers to 

contractually structured research collaborations involving the joint use of facilities and 

equipment.’’
2
 This definition is probably the widest usage of the phrase TOT.

3
 As per this 

                                                           
1
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2
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definition, mere exchange of ideas between/among researchers can be considered as TOT. 

Contrary to this logical inference, the general consensus among writers is that any attempt to 

provide for the definition of TOT must be functional, rather than formal. In line of this 

understanding a certain writer defined TOT as follows: 

“Technology transfer is [a] process by which a technology, expertise, knowhow 

or facilities developed by one individual, enterprise or organization is transferred 

to another individual, enterprise or organization. Effective technology transfer 

results in commercialization of a new product or service or in the improvement of 

an existing product or process.”
4
 

For the purpose of the above definition, a mere exchange of ideas is not considered as a 

technology transfer process. It instead limited the scope of TOT to cases that result in the 

utilization of the transferred idea for the production or improvement of goods or services by the 

receiving party.  

There are also other definitions which suggest that TOT requires a functional component. In this 

regard Harold Brook defined TOT as "the process by which science and technology are diffused 

throughout human activity.
5
 In a similar vein, another scholar labeled TOT as “the transmission 

of know-how to suit local conditions . . . .”
6
  According to both definitions, in order for there to 

be a true technology transfer from one person to another, there must be effective absorption of 

the transferred technology by the recipient party. 

At the international arena, TOT is discussed in different organizations like the WTO and the UN 

system for years. Yet, there has not been any formal agreement within these bodies as regards the 

definition of phrase.  This being the case, the United Nations Conference on Trade and 

Development (UNCTAD) tried to define technology transfer as: 

                                                                                                                                                                                           
3
 Id. 

4
 Vivek Shukla, “Technology Transfer Agreements in High-Tech Industries: A Competition Law 

Analysis@ (Project Report, 2013) 8, available at 

http://cci.gov.in/images/media/ResearchReports/Technology%20Transfer%20Agreements%20in%20High

-Tech%20Industries%20_A%20Competition%20Law%20Analysis.pdf   
5
 David M. Haug, supra note 1, at 212. 

6
 Id. 
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 “...the transfer of systematic knowledge for the manufacture of a product, for the 

application of a process or for the rendering of a service and does not extend to 

the transactions involving the mere sale or mere lease of goods.”
7
 

Like the above functional definitions of TOT, this definition focuses primarily on the actual 

transfer process. It places high weight for the adaption and diffusion of the technology for 

industrial application. From the perspective of UNCTAD’s definition, technology transfer 

transactions include: 

a) “The assignment, sale and licensing of all forms of intellectual property; 

b) The provision of know-how and technical expertise e.g. plans, diagrams, 

models, instructions, guides, formulae, etc; 

c) The provision of technological knowledge necessary to acquire, install and 

use machinery, equipment, intermediate goods and/or raw materials which 

have been acquired by purchase, lease or other means; and  

d) The provision of technological contents of industrial and technical 

cooperation arrangements.”
8
 

On the other hand, from the perspective of UNICTAD’s definition, TOT transactions do not 

include transfer of a product, such as a mere sale or lease of tractor, seed or software package.  

However, it doesn’t seem logical to exclude sale of goods from the ambit of TOT. Sometimes 

technological know-how may be embodied in machines and equipments. In the course of 

operating these goods, the purchaser may acquire important know-how for the manufacture or 

improvements of goods or service,   or the operation of a process.  

Coming to the Ethiopian legal system, the investment proclamation defines TOT as follows:  

““[T]ransfer of technology” means the transfer of systematic knowledge for the 

manufacture of a product, for the application or improvement of a process or for 

the rendering of a service, including management and technical know-how as well 

as marketing technologies, but may not extend to transactions involving the mere 

sale or lease of goods”
9
 

The above definition is essentially similar to the UNCTAD’s definition of TOT. It includes the 

transfer of both tangible and intangible technologies. It also adopt a functional definition of the 

phrase as it emphasizes on the application of the transferred technology for manufacturing a 

                                                           
7
                   , The Role of Intellectual Property Rights in Technology Transfer in the Context of the Convention on 

Biological Diversity: A Technical Study, https://www.cbd.int/doc/meetings/ttc/egttstc-02/other/egttstc-02-oth-

techstudy-en.pdf.  
8
 Ibid. 

9
 Investment Proclamation No. 769/2012, Art. 2 (10).  
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product, rendering a service or improving a process. As it is the case under UNICTAD’s 

definition, it excludes the mere sale or lease of goods from the ambit of TOT transactions. This 

will, in turn, subject the definition to critics which are forwarded against UNCTAD’s definition. 

From the above discussion, one can discern the absence of consensus among different authorities 

on the definition of TOT. For the purpose of this paper, the functional definition of TOT shall be 

adapted. Hence, throughout this paper, TOT refers to the process by which a scientific 

knowledge, a technology or know-how is transferred from one person to another who will, as a 

result, acquire the capability to manufacture a good, render a service and improve a process 

whose qualities are comparable to that of the technology supplier’s products. Hence, TOT 

presupposes two parties: technology supplier and technology recipient.  Technology supplier is 

the party who made the technology available for a transfer to the technology receiver.  Whereas, 

the technology recipient is the party who acquires the technology with the view to manufacture a 

product, render a service or apply it on a process.  

2.2. Types of TOT 

TOT processes can be classified in to different types by taking into account the nationality and 

occupation of the parties involved, and the source of the technology. Hereinunder, there will be a 

brief explanation of the different categories of TOT. This discussion will help to clarify the type 

of TOT this paper is concerned with.  

To begin with, based on the source of the technology, TOT processes can be classified in to two 

as horizontal and vertical technology transfer. The latter refers to the movement of knowledge 

from research institutions to industrial sector.
10

 This implies that in case of vertical transfer of 

technology, the technology supplier is a research organization. And, the technology recipient 

may, for example, be a manufacturing company which applies the technology for the production 

of goods. It is worth noting that it doesn’t matter whether the research library which supplies the 

technology is a public or a private one. Vertical TOT is very crucial as companies often fail to 

develop new technologies.
11
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Horizontal TOT, in contrast, refers to the transmission of “an established technology from one 

operational environment to another (for instance from one company to another).”
12

 Logically, it 

follows that, in case of horizontal TOT, the technology flows from one undertaking to another. 

That is, both the technology supplier and the technology recipient are actors of industrial sector. 

It doesn’t matter whether the industries belong to same or different sector of the economy. The 

technology may, for example, flow from the manufacturing sector to the agriculture sector. 

Horizontal TOT includes the transfer of military technology to civilian application and vise 

versa.
13

  

Having regard to the nationality of the parties involved, TOT processes can be categorized in to 

two as domestic and international technology transfer.  If the transfer takes place between/among 

persons who/which reside in the same political boundary, the TOT process can be designated as 

domestic transfer of technology. On the contrary, international TOT refers to the movement of 

knowledge between/among countries. Put differently, international technology transfer refers to 

the process by which a firm in one country gains access to and employs technology developed in 

another country.
14

 This implies that, in case of international TOT, the technology supplier and 

recipient reside in different countries. At this juncture, it is worth noting that both domestic or 

international TOT processes can be either vertical or horizontal technology transfer having 

regard to the issue whether the technology supplier is a research laboratory or an industry.  

This research paper primarily focuses on the legal regime that governs the flow of industrially 

applicable foreign technology in to Ethiopia. As such, the paper is basically concerned with 

horizontal international transfer of technology. This doesn’t mean, however, that side issues 

concerning vertical and domestic TOT processes will not be touched up on.   

 

 

                                                                                                                                                                                           
http://www.researchgate.net/publictopics.PublicPostFileLoader.html?id=5395ffe9cf57d7900a8b46a5&key=e0b4953

95ffe908d75  
12

 Vivek Shukla, supra note 4, at 14. 
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 Id, at 13.  
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Growth: Theory and Evidence 23 (United Nations Industrial Development Organization working papers, 2006),  at 
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2.3. Methods of TOT 

Technology transfer can take place in different ways. This section is devised to briefly discuss 

the main channels of TOT. One of these mechanisms is FDI. The benefits of FDI to the host 

country may be of multifold. Empirical evidences suggest that “FDI triggers technology 

spillovers, assists human capital formation, contributes to international trade integration, helps 

create a more competitive business environment and enhances enterprise development.”
15

 With 

the view to maximize the benefits that may be derived from foreign presence in the domestic 

economy, developing countries have liberalized their FDI regime and introduced other policies 

to attract foreign investors. The question here is that how does FDI bring about technology 

transfer in to host countries.  

As a matter of fact, Transnational Corporations (TNCs), which are the main sources of FDI, are 

also the sources of world’s mature technology. These companies often invest in developing 

markets in order to "protect the existing market, to create new markets, to bypass prohibitive 

barriers and import restrictions, to take advantage of cheap labor and skills, and to discover or 

protect raw materials.”
16

 These benefits can best be fulfilled by retaining ownership and control 

of the technology transferred to a foreign market incident to an investment in that market.
17

 Put 

differently, multinationals have much to gain from preventing the diffusion of their technologies 

to local firms.
18

 In fact, TNCs are fully aware of the fact that “transferring the production 

technology to the foreign country would simply create unnecessary and unwanted competition 

and diminish profitability.”
19

 

Even in the presence of this restrictive practice, FDI carried out by TNCs remains to be one of 

the most important vehicles for TOT. To begin with, FDI may benefit the host economy through 

the backward and forward linkages they generate.
20

  The suppliers of the TNCs may be local 

firms (backward linkages). In this case, TNCs will be forced to provide technical assistance, 
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training and information to the local firms to raise the qualities of their supplier’s products.
21

 In 

this sense, the domestic affiliates of TNCs may acquire advanced technologies more directly and 

effectively with the assistance of the latter. The other way round, TNCs may also be suppliers of 

domestic firms (forward linkage). In these cases too, TNCs may assist users of their products to 

modernize or upgrade production facilities with the view to enable the latter to use more inputs.
22

 

These activities, in the final analysis, will enable local firms to acquire and adopt advanced 

technologies.  Moreover, the vertical linkage between a foreign company and competing 

domestic firms may result in a fierce competition between/ among the domestic firms, which 

relates each other horizontally. With the view to supply quality products to foreign firms, these 

domestic firms may be forced to acquire and adopt new technologies and advance their 

managerial style. This phenomenon will necessarily bring about TOT into the host country.  

Secondly, the presence of foreign firms may also force horizontally related domestic firms to 

access and adopt advanced foreign technologies. When TNCs decide to penetrate a new market 

directly through investing in a country, they tend to bring with them more sophisticated 

technology and superior managerial practices, and compete with local firms. The competition 

with TNCs may force domestic firms to increase their competitiveness by reforming 

management styles and updating production technology.
23

 This implies that FDI may bring about 

technology spillover because of its demonstration effects.
24

 It must, however, be noted that the 

competition between TNCs and domestic firms may also bring about negative result. While 

competition between TNCs and domestic firms in the domestic economy is an incentive for the 

domestic firms to make a more efficient use of existing resources and technology or even to 

adopt new technologies, it may restrict the market power of domestic firms.
25

   

In addition, the presence of advanced technology users in domestic markets may reduce the cost 

of technology imitation and innovation. Domestic firms may hesitate to bear the cost of 

acquiring knowledge and fear the uncertainties of the result that may be obtained from the 
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acquired technology. However, when domestic firms observe how TNC’s affiliates adopt 

product innovation or a new form of organization to local conditions, they may be initiated to 

attempt the innovation.  In this regard, a certain writer asserted that “[technology transfer] take 

place when domestic firms improve their efficiency by copying technologies of foreign affiliates 

operating in the domestic market via the observation channel.”
26

 To put in slightly different 

word, since the interaction of domestic forms with new technology user TNC affiliates reduces 

uncertainties and result in diffusion of information, the presence of foreign firms encourages 

domestic firms to acquire and adopt new technologies through imitation. This observation effect 

of FDI mainly works among firms which belong to same industrial sector.
27

 

Thirdly, the presence of TNCs may bring about technology transfer through labor mobility. The 

idea here is that the presence of TNCs creates the possibility of hiring workers previously 

employed in TNCs and who have knowledge and experience of the technology and who are able 

to apply their knowledge and experience in domestic firms.
28

 These workers may also set up 

their own new entrepreneur business and apply the knowledge and skill they acquired while they 

were in TNCs. It is to assert that workers trained or previously employed by multinationals may 

transfer important information to local firms by switching employers or may contribute to 

technology diffusion by starting their own firms.
29

 

At this juncture, it must be mentioned that this channel of technology transfer, i.e., TOT through 

labour mobility, has a possible negative impact. That is, “TNCs may attract the best workers 

away from domestic firms by offering higher wages and leaving them with less-skilled 

employees.”
30

 

The other most important channel of TOT is turnkey package. Under the turnkey package 

method of TOT, a foreign company provides machinery, buildings, management, expertise, and 

production plan.
31

 The technology supplier’s responsibility is the execution of the total work, 

including developing the industrial complex, its design, procurement of equipments and 
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engineers, construction works and initiate operation of the plant. The involvement of the 

technology recipient is limited to providing capital and site for the project.
32

 What the 

technology recipient further required to do is watch up to the plant and turns the key- that is why 

this type of arrangement is known by the name “turn-key”.
33

 

As indicted above, in the turn key arrangement of technology transfer, the obligation of the 

technology supplier is limited to ensuring that the plant will function properly. Post start up 

performance of the plant and the training of local personnel is usually outside the technology 

supplier’s responsibility.
34

 As a result, in many instances, after the plant has been completed and 

delivered by the technology supplier, technology recipients encounter serious difficulties in 

properly running and maintaining the plant.
35

 To avoid this problem, technology recipients 

should insist to hold the technology supplier responsible for an initial management for a 

reasonable period of time and to train local personnel during the bargaining process.
36

 Even in 

cases of such type of arrangement, another big problem remains with turnkey contracts. 

Technology suppliers sale the entire technology package, giving the technology recipient no 

opportunity to select any the parts of that package that they actually needed.
37

 

Technology licensing is also one of the main channels through which technology flows from one 

country to another. It can be described as the transfer of technology for compensation.
38

  It 

involves the purchase of production rights which are protected by IPRs and, in many cases, the 

provision of technical assistance and know-how which are needed to adapt and adopt the 
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technology.
39

 As such, it includes patent licensing, TOT agreements and technical assistance 

agreements.   

As technology licensing is the most versatile method of TOT as compared to other methods, it is 

a method of transfer both technology suppliers and recipients favor. From the perspective of 

technology recipients, technology licensing offers flexibility in technology choice and an 

opportunity for the source and the receiving institution to negotiate.
40

 With respect to the 

technology supplier, technology licensing agreements also enable the technology licensor to reap 

profits from the TOT without risking capital in a sometimes volatile foreign market.
41

 

Joint venture investments are the other important methods of TOT. Joint ventures are long-term 

contractual relationships involving the pooling of assets, joint management, profit and risk 

sharing, joint marketing, servicing, and production.
42

 In such type of contractual arrangements, 

each party is supposed to provide some advantage that reduces the cost of joint operation.
43

 

Joint venture as an international TOT mechanism involves a partnership between local investors 

and foreign investors in which the foreign investor supplies technology in addition to or instead 

of mere monetary contribution. This is to assert that technology may be an equity contribution of 

a foreign partner to the joint venture.
44

 Hence, in joint venture arrangements, the foreign investor 

will make new technology available while the domestic firm provides its knowledge of the 

market, the regulatory and business environment, and some other local advantages.
45

 

Joint venture as a mechanism of technology transfer has some advantages. In cases of TOT 

through joint venture, the transfer of technology is the main operation, thereby, conferring the 

advantages thereof. That is, there will be a relative optimal decision making as decision makings 

concerning the choice of technology and learning process rests on local agents. The other 

advantage is that, since all parties, including the technology supplier, wants to see the venture 

succeed, there will be equal commitments to the technology transfer to take place at a rapid pace. 
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In addition, from the perspective of developing countries, joint venture enterprises would be very 

essential where the technology under consideration is too sophisticated for a developing country 

to produce and operate it by itself.
46

 Because of these benefits of joint venture, many countries 

have expressed a preference for joint ventures, with the foreign partner in a minority position, 

over wholly owned FDI.
47

 The investment laws of some countries even oblige the foreign partner 

to contribute some sort of technology to the joint venture.
48

  

International trade also plays significant role in TOT.  As discussed under section 1.1. above, 

while defining TOT, some authorities, including the Ethiopian investment law, exclude mere sale 

or lease of goods from the ambit of TOT transactions. On the contrary, some literatures 

recognize the trade in goods and services as a channel for international TOT provided that the 

purchased equipment is not commercially available in the recipient country.
49

 According to the 

proponents of this assertion “[t]rade as a channel for [technology transfer] involves imports of 

goods and services — especially capital goods and high tech products – and export by firms from 

developed countries to lesser developed countries.”
50

  

In fact, the import of high- tech products and capital goods may foster local invention and 

technological capability through reveres engineering of the imported goods. By the same taken, 

exporting of goods creates an opportunity for local firms to participate in the global supply chain. 

As a result, these firms will benefit from numerous training and technological spillover effects 

from their customers.
51

 Understood in this sense, import and export of high – tech goods can be 

taken as one mechanism of TOT, though an indirect one.  

In addition to import and export of high tech goods, sub-contracting is another indirect form of 

trade related TOT.
52

 Since the sub contractor manufactures the final product under the principal’s 
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brand name, the quality, delivery, and price of the final product are critical for the foreign 

investor. These concerns are likely to generate long term technical relationships for capacity 

building in the host country. As such, substantial learning may take place.  

Hence, one can conclude that trade in high tech goods can be taken as one interesting mechanism 

of TOT in to a country. Nonetheless, it is important to note the limitations of TOT that may take 

place through this arrangement. For instance, in cases of subcontracting, it is difficult for the sub-

contracting company to establish international brand images as it sells the final products in the 

principal’s brand name. The dependency of local firms on foreign companies for technologies 

and components may also persist for a long time.
53

 

In general, the commercial transfer and acquisition of technology can take place with the sale 

and purchase of equipment and other capital goods.  Sales and purchases of capital goods and 

their import into the country can be considered, in a sense, technology transfers transactions.
54

 

Commercial transfer of technology may also take place in connection with the system of 

franchising of goods and services.  A franchise or distributorship is a business arrangement 

whereby the reputation, technical information and expertise of one party are combined with the 

investment of another party for the purpose of selling goods or rendering services directly to the 

consumer.
55

  The outlet for the marketing of such goods and services is usually based on a 

trademark or service mark or a trade name and a special décor (the “look”) or design of the 

premises.
56

  The license of such a mark or name by its owner is normally combined with the 

supply by that owner of know-how in some form, either technical information, technical 

services, technical assistance or management services concerning production, marketing, 

maintenance and administration.
57

 

It must, however, be noted that all franchise agreements are not technology transfer agreements. 

What counts as a transfer of technology within the context of a franchise agreement is tricky and 

requires a close review of the type and nature of the specific franchising agreement.  
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Broadly speaking, there are three types of franchising; trade name franchise, product distribution 

franchise and pure franchise.
58

 In trade name franchising, the franchisee purchases the right to 

become identified with the franchisers’ trade name.
59

 In such type of franchising, the franchisor 

may provide minimal assistance to the franchisee. As a result, there might not be a TOT 

component in the franchising relationship of the parties. Yet, if the trade mark licensing is 

coupled with the provision of extensive technical assistance, trade mark franchising may still be 

considered as TOT arrangement. In fact, in some jurisdictions, a simple trademark license is 

usually not a franchise if: the business of the licensee doesn’t substantially associate with 

licensor’s marketing plan or business system; the licensor does not have significant control over 

licensee’s business or the licensor does not provide significant assistance to the licensee.
60

  

In the Ethiopian legal system, the trademark law requires parties to a trademark licensing 

agreement to insert a provision in the agreement to the effect that the licensor shall have effective 

control over the quality of the goods and services of the licensee.
61

 This stipulation, however, 

will not make all trademark licensing agreements franchising arrangements. In addition to 

controlling, the licensor should have the obligation to provide technical and other assistances. 

The licensee should also have the right to use, inter alia, the business operation model and 

marketing strategy of the licensor under the agreement.  

Product distribution franchise licenses the franchisee to sell specific products under the 

manufacturer’s brand name and trademark through a selective, limited distribution network.
62

 

This type of franchising agreements are suitable to lower to medium size investments whereby 

the franchisee sells and/or distributes products or services in his/her/its territory.
63

 These types of 

franchising agreements involve TOT if the franchisor has the duty to transfer his/her/its 

marketing technology to the franchisee.  

Pure (or comprehensive or business format) franchise provides the franchisee with a complete 

business format, including a license for a trade name, the products or services to be sold, the 

                                                           
58

             , “Types of Franchising”,  https://www.boundless.com/business/textbooks/boundless-

businesstextbook/types-of-business-ownership-6/franchising-52/types-of-franchises-257-1725/  
59

 Id. 
60

 Id.  
61

 Trade Mark Registration and Protection Proclamation No. 501/ 2006, Art 30. 
62

                , supra note 58. 
63

 Id. 

https://www.boundless.com/business/textbooks/boundless-businesstextbook/types-of-business-ownership-6/franchising-52/types-of-franchises-257-1725/
https://www.boundless.com/business/textbooks/boundless-businesstextbook/types-of-business-ownership-6/franchising-52/types-of-franchises-257-1725/


23 
 

physical plant, the methods of operation, a marketing strategy plan, a quality control process, and 

the necessary business services.
64

 It is needs to assert that pure franchising always involve TOT. 

In general, it is only franchise agreements that involve the authorization of the use of marketing 

technology, management, and proprietary business process, and/or specified machines that could 

be used for the production of goods or for rendering of a service which are one mode of TOT. 

To summarize the present section, there are a number of forms by which a technology may 

transfer in to a country. It is difficult to put with certainty the degree of importance of each mode 

of transfer. In fact, the overall effectiveness of a country’s ability to acquire and implement 

foreign technology depends on the interaction of all modes of technology transfer.  

2.4. Restrictive Conditions in Technology Transfer Agreements 

TOT agreements are the main form of market based technology transfer mechanisms.   Different 

studies indicate that such type of agreements are often subject to restrictive clauses and 

conditions which, in varying degrees, limit developing countries’ access to technology.
65

 As a 

result, the TOT regulatory system of these countries prohibits the inclusion of such type of terms 

and conditions in TOT agreements. The present section briefly explains the most common types 

of restrictive terms and conditions. 

Tie- Ins are one of the most prevalent type of restrictive terms. Tie-Ins clauses are terms and 

conditions which restrict the source of supply of inputs. These terms restrict the technology 

recipient’s choice to purchase intermediate goods, capital equipments, spare parts and even 

experts.
66

 Under TOT agreements which contain Tie-ins clauses, the technology recipient is 

required to obtain equipment, tools, spare parts or raw materials exclusively from the technology 

supplier or a designated source specified by the latter even if the inputs are available at a 

competitive price in domestic market.
67

  “An inevitable effect of these tie-ins is to prevent the 

                                                           
64

 Id. 
65

 Bernard M. Hoekman, Keith E. Maskus   & Kamal Saggi, “Transfer of Technology to Developing Countries: 

Unilateral and Multilateral Policy Options” 22 (Working Paper, 2004), available at 

http://www.betsaonline.com/SystemAnalysis/TransferTechnology.pdf . 
66

 Id, at 23. 
67

 Id. 

http://www.betsaonline.com/SystemAnalysis/TransferTechnology.pdf


24 
 

technology acquirer from obtaining these ancillary goods and services from the most competitive 

sources of supply.”
68

 

In addition to restricting technology spillover, Tie-ins clauses have other multifold implications 

for technology recipients. They deprived of technology recipients the possibility of exploiting 

market opportunities. In addition, by reason of their exclusive position, technology suppliers may 

charge higher prices than the price of comparable equipment and other inputs that could 

otherwise be obtained elsewhere.
69

 Overpricing of inputs in this way constitutes a 'hidden' cost of 

the transfer of technology process.
70

 It may also be added that the structure of the market for 

intermediate and other inputs which are tied to the sources of technology by the technology 

supplier has implied an increasing dependence on imports of capital goods and intermediate 

outputs.
71

 This creates a perpetual dependency relationship between the technology suppler and 

recipient, and thus makes little room for freedom of action by the latter.
72

   Furthermore, tin-ins 

clauses are anti- competitive.  

The other most common category of restrictive terms and conditions are clauses which prohibit 

or limit export of the goods and services produced by the technology recipient. These terms and 

conditions take various forms. They may range from “express total prohibitions on exports, 

through permissible exports of designated products to designated markets, and to market share 

arrangements implied between parent and subsidiary enterprises.”
73

 The obvious impact of this 

type of restrictions is hampering the growth and competitiveness of the technology recipients 

industry. This will, in turn, compel the technology recipient to maintain production at a 

minimum level. Consequently, it will not fully exploit the foreign technology. It may also be 

discouraged to invest new production facilities.
74
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The third most common type of restrictive terms is terms that restrict Competition. TOT 

agreements often contain provisions which prohibit the technology recipient from the use of 

other competitive techniques. Such type of clause may also prohibit the technology recipient the 

use of complimentary technology. These categories of terms and conditions have the effect of 

limiting the range of technology and sources of technologies available to the technology 

recipient.
75

 They may also prevent the adaptation of the technology to suit local market needs.  

TOT agreements may also contain clauses which impose restriction on research and development 

activities of the technology recipient in connection with the technology transferred. Such type of 

clauses may have the effect of preventing the adaptation and modification of the transferred 

technology to accord to local situations and to be appropriate for local consumption.
76

  They may 

also hamper incremental innovation.  

Quota retractions are the other typical restrictive terms and conditions in TOT agreements. TOT 

agreements may contain a provision which limit the volume of production or sale of a product 

produced by the technology recipient. These types of provisions have negative effect on the 

optimal utilization of the transferred technology by the technology recipient. They may also have 

adverse effect on the competitiveness of the technology recipient.  

In general, restrictive terms and conditions have negative impact on technology recipient 

countries’ desire to access and adapt foreign technologies, and develop local technological 

capability.  They also have negative effect on their firms’ competiveness in the international 

market in one way or another. As a result, the TOT regulatory system of most developing 

countries prohibits the inclusion of restrictive terms and conditions in TOT agreements.  

2.5. Dimensions of International TOT 

The traditional pathway of international technology transfer was from the developed north to the 

developing south. Recent developments are, however, indicating that the international flow of 

technology is acquiring   new dimension. As a result of the advent of emerging economies on the 

world stage, some developing countries are now becoming important suppliers of technology to 
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the global south.
77

 This south- south TOT is potentially an interesting alternative to the 

traditional north-south technology transfer. Herein under, there will be an attempt to explain the 

nature and key feature of both the north south and south- south dimensions of international TOT.  

For the most part of the past half century, for developing countries, acquisition of technology 

from the north assumed a critical importance.
78

 It was believed that the acceleration of north-

south technology transfer will foster competition and raise the productivity of resources 

employed in the south. Hence, developing countries were lobbying for the formulation of 

international agreement that may enhance north south TOT.  

Developed countries on their part were of the position that only the inclusion of IPRs protection 

in the GATT, the present WTO system, that may brought the intended technology transfer.
79

  

They pledge that strong IPRs protection in the south would facilitate north- south flow of 

technology. Yet, there was no empirical evidence that conclusively suggest the link between 

strong IPR protection and TOT.
80

  

At any rate, developing countries’ endeavor to make TOT a subject of a specific international 

agreement ended up in vein.
81

 As a result, TOT, especially the north-south TOT, is basically 

governed by the bargaining relation between the technology supplier and recipient. That is why 

some scholars describe the phenomenon of the north south TOT as technology 

commercialization or technology trade, rather than technology transfer.
82

 This is not however to 

suggest that there are no initiatives to regulate north- south transfer of technology. The attempts 

to regulate TOT issues will be elaborately discussed below under the chapter Three. 

Coming to the South- south flow of technology, case studies of the south-south technology 

transfer indicates, sprit of partnership permeates the TOT transaction.
83

 This sense of partnership 

manifests itself in different ways. First, the technology transfer projects are conceived in 
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development dimension- note commercialization as it is the case in the north- south TOT. This 

development dimension is evident even in the case of joint ventures between two commercial 

entities. There are cases in which southern technology supplier company respond to the need of 

the technology recipient to set up a production facility even if the establishment of the joint 

venture would have affected the suppliers export market.
84

 

Secondly, the south- south technology transfer often executes broad spectrum projects that 

typically consist of a wide range of participation. In this regard, case studies reveal that the 

south-south cooperation help in strengthening institutions that are efficient for technology 

adaptation and implementation.
85

 Obviously, this is particularly very significant advantage of the 

south- south dimension of TOT as technology recipient developing countries often saddled with 

weak institutions which are not able to provide the needed infrastructure for technology 

absorption and implementation.  

Because of the above facets of the south-south dimension of TOT, some writers deliberately 

decline to use the term TOT when they refer to the south- south technology transfer 

phenomenon. They rather prefer to describe the phenomenon as “south- south cooperation, 

south-south sharing of knowledge” etc.
86

 They do so mainly because of the fact that the south- 

south partnerships are build on a much wider “knowledge platform.”
87

 

By way of conclusion, it must be noted that there is no coherent and compressive international 

agreement that addresses the new phenomenon of the south- south TOT.
88

 The different WTO 

agreements and other international agreements addresses essentially North–South movements of 

technology.
89
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3. Chapter Three 

Regulation of TOT at the International Arena 

Introduction  

History tells that today’s advanced countries have built their technological capacity by imitating 

foreign technologies in a protected market. The present developing countries cannot follow the 

same path to acquire new technologies.
1
 As a result of adaption of international IPR protection 

agreements, it becomes legally difficult to imitate foreign technologies. In addition, because of 

free trade rules, an indigenous firm in the developing world may not be able to begin through a 

protected market as, for instance, the US industrial firms of the early 19th century did.
2
 

Accordingly, developing countries have no option than accessing foreign technologies through 

commercial transaction. Even the commercial source is not viable source of technology for these 

countries as the price of most technologies is not within the financial reach of developing 

countries. This, in turn, aggravated the technological gap between the north and the south.   To 

alleviate this problem, developing nations demanded the UN to restructure the technological 

relation between developed and developing countries. As per this request, in 1974, the general 

assembly, while approving a declaration and program of action on the establishment of “The 

New International Economic Order (NIEO)”
3
 made TOT as an integral part of the NIEO 

scheme.
4
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Yet, despite its promising terms to developing countries
5
, the NIEO collapsed immediately as 

industrialized nations never accepted the underlying premises of the call for NIEO. With the 

collapse of the NIEO, some developing countries ceased to deal with the issue of TOT as a 

unified and concerted coalition.
6
 Some other developing countries, however, continue to work to 

promote a more favorable national and international legal framework for technology transfer.  

Revising the international patent system was one of the attempts of these countries.
7
 They 

contend that the patent system limited their access to technologies which are crucial to their 

development. Accordingly, they proposed less protective international standards within which 

national laws should apply.
8
 As can be expected, this proposal faced a fierce challenge from the 

then industrialized countries. The terms proposed by third world countries were considered to be 

a call for abolishing the international patent system.
9
 In fact, northern countries were unwilling 

even to negotiate on modifying the international patent system.
10

 

The other attempt was enacting an international agreement that regulates the transfer of 

technology within the UN structure. As a response to this effort, the UN drafted a code of 

conduct on the international transfer of technology, otherwise called the International Code of 

Conduct on the Transfer of Technology. This endeavor also ended up in vein: the UN member 

countries failed to agreement on some of the provisions of the code.
11

  

The present chapter is designed to demonstrate how TOT is being regulated in the present 

international arena. As such, it will analyze the provisions of international agreements which 

directly or indirectly have a bearing on the international TOT. It also explains the enforcement 

mechanisms of these agreements and their effectiveness.  Before embarking on this endeavor, 

there will be a brief explanation on the international code of conduct on the transfer of 
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technology as many countries take the code as a bench mark to draft national TOT laws. The 

discussions under this chapter will enable one to discern whether there in enabling legal 

environment for the accession, adoption and implementation of foreign technologies. 

3.1. The Draft International Code of Conduct on the Transfer of Technology 

As indicated above, the international code of conduct on TOT was drafted as a response to 

variety of complains expressed by developing countries with respect to technology transfer 

transactions clauses which are detrimental to developing countries.
12

 Eliminating these clauses 

was the core and origin of the code.
13

 The rest is auxiliary or supplementary to this basic idea.
14

 

The most important parts of the code that deserve discussion here are chapter 4 and chapter 5 of 

the code. Chapter 4 deals with restrictive business practices. It lists 14 restrictive business 

practices
15

 the inclusion of which under TOT agreements is prohibited. Yet, developing and 

developed countries couldn’t agree on the nature and content of these provisions in full. One 

major outstanding issue is the insertion in this chapter of a general rule of reason applicable to all 

practices. Alternatively, each practice could be considered on an individual basis in order to 

decide whether to prohibit it per se or to prohibit only its unreasonable use.
16

 

Chapter 5 of the code provides for the responsibilities and obligations of parties to TOT 

agreements. As it is the case with the provisions of chapter 4, the nature of the provisions of this 

chapter was also controversial. In view of developing countries, the provisions should be 

mandatory as certain obligations should be imposed on technology suppliers as they are usually 

economically stronger party in TOT agreements.
17

 On the contrary, developed countries held the 

position that “once a particular technology transfer agreement has been signed by the parties, 
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such agreement shall govern their rights and obligations in accordance with applicable law.”
18

  

This position is the reflection of the thesis that freedom of contract is sacrosanct except when it 

restricts competition.
19

  

As a result of the above-mentioned and other differences, the adoption of international code of 

conduct was abounded in the middle of ongoing disputes.  Despite these failures, some 

developing countries continued to express their desire to access improved technologies in various 

international forums, especially within the WTO regime.
20

 As a result, in the past two decades, 

specific provisions on transfer of technology have been incorporated into various international 

instruments.
21

 

3.2. TOT and the International Legal Regime 

As noted above, developing countries have expressed in various international legal fora their 

need to access foreign technologies since 1970s. As a result of this endeavor, developing 

countries’ need to access foreign technologies is recognized in different international treaties. 

Now days, over 80 international instruments and numerous sub-regional and bilateral agreements 

contain measures related to transfer of technology and capacity building. 
22

 

These international instruments have some common characteristics. Their main feature is that 

they distinguish between categories of addressees, namely developed and developing countries, 

and some times, least developed countries. The objective of such distinction is assigning 

different obligation and rights to different addressees so much so that an enabling legal 

environment for the flow of technology from developed to developing countries, more 

particularly LDCs, will be put in place.
23

 “Thus, the technology-related provisions refer 

specifically to developing countries or LDCs as beneficiaries of TOT arrangements.”
24
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It must also be noted that TOT related provisions of international instruments are designed to 

meet a certain objective. The objective may, however, be a broad or specific one. For instance, as 

explained below, both the General Agreement on Trade in Services (GATS) and the TRIPs 

Agreements refer to technology in a broader sense, whereas the Law of the Sea Convention deals 

specifically with marine technologies and capacity building in the management, exploration and 

exploitation of marine resources.
25

 This difference in objectives has far reaching consequences. 

For instance, though different treaties use the same term “technology transfer”, the meaning of 

the term  may vary having regard to the objectives of the respective treaties under 

consideration.
26

 The type of technology must also be related to the objective pursued by the 

technology transfer related provision.   

The other common feature of technology- related provisions of international agreements relates 

with their method of implementation. Normally, the adoption of technology related provisions is 

often taken as states’ willingness to cooperate internationally to redress or reduce the asymmetric 

distribution of scientific and technological capability across the world. Accordingly, most of 

these provisions contain only “best efforts” commitments rather than mandatory provisions.
27

  

Herein under, among the various international instruments which contain technology related 

provisions, the most significant and general ones are explained in a fairly detailed manner.  

3.2.1. The International Law on Intellectual Property Rights and TOT 

The international law on intellectual property is mainly consists of the Bern convention, the Paris 

Convention and the TRIPs Agreement. These agreements are primarily standard setting 

instruments. As such, they aim to provide a balance between the rights and obligations of the IPR 

owner of a work and the potential users of that work. The implementation of the standards set 

forth in these instruments is also relied on national measures. Meaning, parties to the agreements 

need to promulgate IPRs protection legislations that meet the minimum standards set in the 

agreements.    
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As far as TOT is concerned, international IPRs protection agreements contain provisions which 

directly or indirectly relate to the diffusion of technologies from the global north to the 

developing south. Under this section, an attempt will be made to explain how some provisions of 

international agreements on intellectual property protections relate, directly or indirectly, to the 

transfer of technology from developed countries to developing ones. A particular emphasis, 

however, will be given to the TRIPs Agreement as the remaining agreements are incorporated in 

to it by reference and it has effective implementation mechanism. It is also the TRIPs Agreement 

that has directly and explicitly dealt with the issue of TOT.  

3.2.1.1. The Paris  Convention for the Protection of Industrial Property  

Since its adoption, the Paris Convention has gone through various revisions. Particularly, the 

idea of revising the convention to include additional provisions of special benefit to developing 

countries was favored in 1974.
28

 The group which was in charge of revising the convention 

adopted at that time a declaration of the objectives of the revision. One of these objectives was 

the development of technology by developing countries and the improvement of the conditions 

for the transfer of technology in to developing countries under fair and reasonable terms.  

Despite the relentless efforts of developing countries to revise the provisions of the Paris 

Convention which affect them most, due to the fierce resistance of developed countries, the 

provisions of the convention fundamentally remains the same. Below, technology transfer related 

provisions of the convention will be explained.  

A. The Principle of National Treatment (Art. 2) 

The essence of the principle of national treatment is that nationals of the country under 

consideration and foreign nationals have to be treated alike. By the same parlance, the Paris 

Convention disallows member countries of the union from discriminating patent applicants and 

owners who are nationals of the union. Art. 2 (1) of the convention reads:  

“Nationals of any country of the Union shall, as regards the protection of 

industrial property, enjoy in all the other countries of the Union the advantages 

that their respective laws now grant, or may hereafter grant, to nationals; all 

without prejudice to the rights specially provided for by this Convention. 
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Consequently, they shall have the same protection as the latter, and the same 

legal remedy against any infringement of their rights, provided that the conditions 

and formalities imposed upon nationals are complied with.”
29

  

The above quoted provision entitles nationals of the union to enjoy same right as nationals of the 

other union may drive from their domestic patent laws. Put differently, by virtue of the principle 

of national treatment of the Paris Convention, foreigners and nationals are equal before the 

patent jurisdiction of a granting member country so long as the foreign patent applicant complied 

with the conditions and formalities that are imposed on the nationals of the host country. This 

implies that no matter the level of underdevelopment and scientific and technological capability, 

a member country cannot discriminate in favor of its nationals as a means of encouraging 

indigenous inventiveness and initiative, including TOT.
30

  

Formal equality as provided for by Art. 2 would operate to the mutual advantage of the 

convention countries had they were either at or almost at the same level of technological and 

economic development. In face of the present immense diversity in technological capabilities 

between the developed and the less developed member countries, the principle would simply be 

against the interest of developing countries and confer more benefit to developed countries.
31

  

The above is not, nonetheless, to conclude that the principle of national treatment has only 

negative implication on developing countries. Seen from the perspective of TOT, as a result of 

the principle of national treatment, foreign inventors may be encouraged to apply for patent 

protection and license their right to exploit the invention to local firms if the patent system of the 

host country seem advantageous to them. This may give an opportunity to local firms to acquire 

new technologies. The acquisition of new technology by local firms may, in turn, result in the 

diffusion of the technology throughout the host country.  

In addition, as stipulated under Art. 2 (1) of the Paris Convention, a foreign inventor who seek to 

get patent right protection in another country is required to fulfill the conditions and formalities 

imposed on the nationals of the host country. One of the most common condition for the grant of 
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patent right protection under the domestic law of most, if not all, countries is industrial 

application of the invention. As a result, it is presumed that inventors apply for patent protection 

whenever they intend to exploit the invention in the host country. Obviously, the industrial 

application of a patented invention has a positive implication on the spillover of technology in to 

the host country. To explain this point a little bit, the industrial application of the invention may 

enforce the inventor to employ local personnel. These local employees may acquire the know-

how to operate the invention.  In the long term, when the invention enters in the public domain, 

these employees may establish their own business and use the know-how they acquired from 

their previous employer. This, in turn, may ease the effort of the host country to adopt and 

implement foreign technologies.  

Moreover, if the patent right owner fails to industrially exploit the patented invention in the host 

country, the invention may become a subject of compulsory licenses under the domestic law of 

the host country. A compulsory license may also be granted to an inventor whose invention 

cannot he worked effectively without the invention of the foreigner. For same reasons mentioned 

above, the application of the invention as a result of a grant of compulsory license may bring 

about technology diffusion to the host country.  

Furthermore, as it is the case with other rights, domestic laws subject patent rights to various 

limitations. Among other thing, interested parties of the host country can use the patented 

invention freely for non-commercial, scientific and research purposes. The use of the patented 

invention for these purposes may build the technological capability of the host country.   

B. Protection of Imported Products Manufactured by a Process in the Importing 

Country  

The Paris convention contains various provisions which entitle a patentee to import monopoly. 

One of these provisions is Art. 5 quarter. This provision stipulates:  

“When a product is imported into a country of the Union where there exists a 

patent protecting a process of manufacture of the said product, the patentee shall 

have all the rights, with regard to the imported product, that are accorded to him 
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by the legislation of the country of importation, on the basis of the process patent, 

with respect to products manufactured in that country.”
32

 

The above quoted provision entitles a patentee of a patented process of manufacture to enjoy 

same right as a patentee who manufacture a product in the host country using a patented process 

of manufacture, though the former manufacture the products in other countries. This stipulation 

may encourage patentees to manufacture their produces abroad and import in to the host country. 

Such type of activities undermine developing countries’ effort to build their technological 

capability through the local workings of patented invention as, as far as TOT is concerned, local 

working of patents cannot be substituted for the importation of patented products for these 

countries. In fact, though import is useful conduit of TOT, the stand of developing countries 

against import is so strong that they do not recognize it as a medium of technology transfer.
33

  

Hence, it is possible to assert that Art. 5 quarter of the Paris Convention undermines the effort of 

developing countries to acquire new technologies through the local working of patented 

processes of manufacture. In addition, since, in practical terms, if patentees do not exploit their 

patented process of manufacture within the territory of developing countries, Art. 5 quarter 

entails acceptance of import monopoly if sale and use privileges are present, as it is almost 

always the case, in their national legislation.
34

 These negative effects of the above provision 

clearly suggest that developing countries do not derive any merit from the sustenance of this 

provision.
35

 It rather negatively affect the countries’ effort to acquire new technologies.  

C. Protection Against Unfair Competition 

The Paris Convention bound state parties of the Union to assure national of the Union effective 

protection against unfair competition.
36

 The convention further lists down acts that constitute 

unfair competition and, thereby, need to be prohibited by national legislations. In particular, Art 

10bis (3) (1) provides that state parties of the union shall prohibit “all acts of such a nature as to 

create confusion by any means whatever with the establishment, the goods, or the industrial or 

commercial activities of a competitor.”
37

 As this stipulation, state parties of the Union are 
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obliged to prohibit all acts of such a nature that may create confusion with, inter alia, the goods, 

commercial or industrial activity of a competitor. Seen from the perspective of TOT, the 

provision clearly outlaws any attempt to imitate the goods or commercial activity of a foreign 

company as imitation obviously creates confusion. This implies that the provision closes the door 

for transfer of technology through imitation.  

D. The Compulsory License Regime  

A “compulsory license” is an authorization given by a national authority to a person without or 

against the consent of the title holder for the exploitation of a subject matter protected by a patent 

or other IPR.
38

 Yet, this authorization may not be given arbitrarily. Compulsory license is 

normally granted to a third party up on the fulfillment of certain grounds. The most common 

grounds for the grant of compulsory license are failure to work or insufficient working before the 

expiration of a specific years from the date of application for the patent, or from the date of the 

grant of the patent whichever period expires last.
39

 Even if these grounds are fulfilled, a 

compulsory license may not be grated to a third party if the title holder justifies his/her inaction 

by "legitimate reasons".
40

 

The Paris Convention recognizes the right of state parties of the Union to grant of compulsory 

license to third parties under Art. 5A (2). As per this provision, state parties of the convention 

have the right to grant compulsory license to prevent abuse of patent right.   The whole text of 

this sub-Article reads:    

“Each country of the Union shall have the right to take legislative measures 

providing for the grant of compulsory licenses to prevent the abuses which might 

result from the exercise of the exclusive rights conferred by the patent, for 

example, failure to work.”
41

 

Now days, it is hardly possible to find a country which doesn’t enact legislation which provide 

for the grant of compulsory license.  It is to assert that almost all national patent laws stipulate 

the grounds up on the fulfillment of which a compulsory license may be granted. Obviously, the 

                                                           
38

 Carlos M. Correa, “Intellectual Property Rights and the Use of Compulsory Licenses: Options for Developing 

Countries” 11 (South Centre Working Papers No. 5, October 1999), available at 

http://www.iatp.org/files/Intellectual_Property_Rights_and_the_Use_of_Co.pdf . 
39

 Id. 
40

 Id.  
41

 Paris Convention, supra note 29, Art. 5A (2) 

http://www.iatp.org/files/Intellectual_Property_Rights_and_the_Use_of_Co.pdf


38 
 

most dominant ground up on the fulfillment which compulsory license may be granted to a third 

party is non-working and insufficient working of the invention in the host country. Such type of 

stipulations inevitably urges the patent right holder to sufficiently work the invention. In case 

he/she fails to sufficiently work the patented invention, the concerned authority may grant 

compulsory license to a third party who may apply to exploit the invention. This implies that the 

possibility by which a patented invention may be industrially applied in the host country by 

either the right holder or a third party, in case the former fails to do so, is very high. The 

exploitation of a patented technology, whether by the patent right holder or a third party, in the 

host country will, in turn, result is the diffusion of technology in to the host country.  

However, the utility of the compulsory license regime of the Paris Convention to developing 

countries endeavor to acquire foreign technology is minimal for various reasons. Firstly, 

developing countries’ firms haven’t the required technological capability to industrially apply 

new inventions. As a matter of fact, only a small proportion of patented inventions are directly 

worked in developing countries. Theoretically speaking, this problem of non- working of 

patented inventions should have been addressed by compulsory license. Contrary to this logical 

inference, developing countries’ firms do not require for the grant of compulsory license due to, 

inter alia, lack of technical capability to apply new inventions. As a result, the compulsory 

license procedure of developing countries remains to play little importance for inward flow of 

technology.  

Secondly, even from theoretical point of view, some of the preconditions that have to be fulfilled 

for the grant of compulsory license are excessively stringent. In this regard, Art. 5A (4) can be 

mentioned by way of example. This provisos states: 

“A compulsory license may not be applied for on the ground of failure to work or 

insufficient working before the expiration of a period of four years from the date 

of filing of the patent application or three years from the date of the grant of the 

patent, whichever period expires last; it shall be refused if the patentee justifies 

his inaction by legitimate reasons. Such a compulsory license shall be non–

exclusive and shall not be transferable, even in the form of the grant of a sub–

license, except with that part of the enterprise or goodwill which exploits such 

license.”
42
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The strict application of the above stipulation will likely prolong the time required to obtain a 

compulsory license more than the period indicated in the prevision. This may particularly be the 

case especially where prior examination of the substance is required before the grant of the 

license.  As a result, compulsory license is neither used nor easily available to developing 

countries’ firms. In fact, empirical evidences suggest that the compulsory license as a legal 

remedy for the abuse of patent protection in developing countries (especially LDCs) is almost 

non- existent due to insufficient indigenous technological capability.
43

  

To sum up this section, some provisions of the Paris Convention have their own bearing the 

movement of technology from  developed to developing countries. But, for the most part, these 

provisions do not crate conducive environment for TOT. Accordingly, there are scholars who 

conclude that developing countries, especially LDCs, do not drive any significant benefit from 

the international patent system, especially as regards technology transfer.
44

  

3.2.1.2. The TRIPs Agreement  

As explained above, the Paris Convention doesn’t provide any significant benefits to LDCs as far 

as their desire to technology acquisition is concerned. As a result, some scholars have gone to the 

extent of suggesting that developing countries should abandon the international patent system.
45

 

However, while LDCs do accept the view that the cost involved in their participation in the 

international patent system greatly outweighs the benefits, they do not, at least by their 

continuing participation, seem to sympathized with the idea of abandonment. Instead they have 

so far preferred the revision of those provisions of the convention which had adverse effects on 

their economic development.
46

 

In various rounds for the revision of the Paris Convention, developing countries set the 

acceleration of development of their technological capability and improving the conditions for 

the transfer of technology in to their territory as one objective of the revision. By 1986, the 

negotiation between developed and developing countries over the revision of the Paris 
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Conversion was dead locked at the World Intellectual Property Organization (WIPO). It is in this 

crucial time that the ministerial conference of GATT comes in to picture.  

During the Uruguay round of negotiation, the GATT contracting parties have set out the 

objectives of their negotiation. One of these objectives was the establishment of a new 

multinational IP agreement. In the beginning, most developing countries were opposing the 

discussion on IPRs issues within the realm of GATT. The claim of these countries was that only 

the WIPO had the institutional competency to IPRs issues. However, this claim was rejected for 

various reasons and by the early 1990s, virtually all negotiating parties accepted as inevitable the 

inclusion of minimum standards for intellectual property protection and enforcement in the 

GATT framework.
47

 In describing the reasons for this change of attitude, a certain writer put: 

“Such a change of attitude was largely the result of the United States’ aggressive 

strategies toward the hardliner opposition countries, its successful ‘divide and 

conquer’ tactics, the economic crises confronting many of these countries, and the 

successful lobbying of the European Communities, Japan, and the United States 

by global intellectual property industries. By the time Canada proposed to create 

a new multilateral trade organization in October 1990, its proposal, along with 

the less developed countries’ fears of being excluded from such an organization, 

‘effectively ended the debate on the earlier developing country position of WIPO 

as the appropriate forum for lodging the results of the TRIPS negotiations’.”
48

 

Thereafter, the negotiating parties embarked on discussing the terms and conditions of the TRIPs 

Agreement. At the beginning of the TRIPs negotiation, developing countries primarily focused 

on resisting the inclusion of new standards for the protection and enforce of IPRs in the GATT. 

However, they soon realized that they were fighting a lose battle. Accordingly, they began to 

insist on linking intellectual property protection to the promotion of social, economic and 

technological development. 
49

 

With the view to advance their concerns like other interest groups, developing countries 

proposed their own draft text during the TRIPs negotiation.
50

 The concerns of developing 

countries as stated under this draft are finally incorporated under Art.7 and Art.8 of the TRIPS 
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Agreement. That is, the contents of these provisions are derived from Art.2 of the draft text of 

developing countries to the TRIPs Agreement.  

Art. 7 and Art. 8 of the TRIPs Agreement provide for the objectives and principles of the 

agreement. Close reading of these provisions indicates that the objectives and principles of the 

TRIPS Agreement mainly focus on technology development and transfer related issues. In fact, 

the objectives of Article 7 focus significantly on technology-related intellectual property rights.
51

  

Apart from Art. 7 and Art 8, as indicated above, the TRIPS Agreement has also devoted a 

specific provision that imposes positive obligation on developed countries to encourage their 

companies and institutions to transfer technology to WTO member LDCs. This obligation is 

enshrined under Art. 66 (2) of the agreement. 

Seen from face value of the above discussion, it seems a paramount place is given to TOT under 

the TRIPS Agreement. Herein under, the essence and utilities of the above mentioned provisions 

will be analyzed to ascertain whether the TRIPs Agreement in fact put in place a favorable legal 

environment for the flow of technology from developed to developing countries.  

I. The Objectives and Principles of the TRIPs Agreement and TOT 

As discussed above, the objectives of the TRIPS Agreement are enshrined under Art. 7 of the 

agreement. This provision reads:  

“The protection and enforcement of intellectual property rights should contribute 

to the promotion of technological innovation and to the transfer and 

dissemination of technology, to the mutual advantage of producers and users of 

technological knowledge and in a manner conducive to social and economic 

welfare, and to a balance of rights and obligations.”
52

 

From the above quoted provision, it is possible to pin point the objectives of protecting and 

enforcing IPRs with the WTO structure. These objectives are:  

1. Promoting technological innovation; 

2. Transferring and disseminating technology; 
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3. Striking a balance between the interest of producers and users of technological 

knowledge; 

4. Promoting social and economic welfare; and  

5. Striking “a balance of rights and obligations”. 

The first three objectives— technological innovation, the transfer and dissemination of 

technology, and the production and use of technological knowledge— emphasize significantly 

on technology-related intellectual property rights. A certain writer explains the reasons for this 

over emphasis on technology- related issues as follows:  

“This imbalance [in the focus] is possibly attributable to developing countries’ 

preoccupation about the impact of higher standards of IPR protection on the 

access to innovations and the products and services derived there from. 

Negotiations on issues not directly related to access to and use of technology 

were overall less controversial between the North and the South, while they often 

created considerable tensions between developed countries themselves.”
53

 

The drafting history of the TRIPs Agreement also confirms the above assertion. As indicated 

above, during the TRIPS negotiation, developing countries had advanced their own draft text for 

consideration. Art. 7 of the TRIPs Agreement simply adopted Art 2(2) and Art. 2(3) of this draft 

text. Since developing countries were deeply aware of their weakness in generating new science 

and technology, they feared that stronger intellectual property protection ‘would give too much 

power to title-holders and limit access to, and transfer of, technology.
54

 Hence, they wanted any 

negotiation on intellectual property rights to take in to account their special needs.  This concern 

of developing countries essentially explains the over emphasis of Art. 7 of the agreement on 

technology- related issues of IPRs.  At any rate, from the above discussion, one can note the 

paramount importance attached to TOT under Art 7 of the TRIPs Agreement.  

Coming to the practical utility of Art. 7 of the TRIPs Agreement, the importance of the 

objectives of the TRIPS Agreement, as enshrined under Art 7, is controversial. From the stand 

point of treaty interpretation, Art. 7 is a “should” provision, as compared to a “shall” provision. 

This word choice has led some to argue that the provision is a mere hortatory one.
55

 Others, on 

the other hand, having regard to the location of the provision, discarded this argument. In this 
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regard, a certain scholar noted that ‘[t]he fact that a provision of this nature is contained in the 

body of the agreement, and not in the preamble, would seem to heighten its status.’
56

 

This latter view is supported by various decisions of the WTO Appellate Body. Furthermore, 

since provisions of a treaty are intended to establish rights and obligations, Art. 7 of the TRIPS 

Agreement inevitably carries grater wait in the process of interpretation and implementation of 

the agreement. This implies that the objectives of the TRIPs Agreement have grater wait than 

general statements of intent as usually expressed in the preamble of a treaty. 
57

  Hence, the first 

three objectives listed above provide support to, inter alia,  those provisions of the TRIPs 

Agreement that outline the obligations of developed countries to promote technology transfer, 

technical cooperation, and legal assistance.
58

 

From the perspective of policy development, Art. 7 has greater utility. The provision makes it 

clear that IPRs protections are not an end in themselves. It provides room for member countries 

to formulate IP policy which strike a balance between IPRs protection and other public needs. 

For instance, the third objective highlights the equal importance of both producers and users of 

technological knowledge. It therefore makes a strong case that exceptions and limitations in the 

TRIPS Agreement should be treated as important as the rights provided in the Agreement.
59

 

In general, from the above discussion it is possible to infer that the objectives of the TRIPs 

Agreement focus on technology- related IPRs protection. This over emphasis on technology-

related IPRs protection is attributable to developing countries concern during the TRIPs 

negotiation that stronger IPR protection may undermine their endeavor to build their 

technological capability and competitiveness.  

The inclusion of a provisions that deals with the objectives of a treaty in its body, not only in the 

preamble, not only heightens the status of the objectives. It also enables that provision to play a 

paramount importance in the course of the interpretation of the treaty and policy development. 

This can also be inferred from the various decisions rendered by the WTO dispute settlement 
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bodies as regards Art. 7 of the TRIPs Agreement. As such, this provision provides for rooms for 

flexibility to formulate IP policies and laws that facilitate access and adoption of technologies.  

Coming to the essence and utilities of the principles of the TRIPs Agreement, the interpretative 

and normative principles of the Agreement are enshrined under Art. 8. Sub. Art. 1 of this 

provision reads as follows. 

“Members may, in formulating or amending their laws and regulations, adopt 

measures necessary to protect public health and nutrition, and to promote the 

public interest in sectors of vital importance to their socio-economic and 

technological development, provided that such measures are consistent with the 

provisions of this Agreement.”
60

   

This provision authorizes state parties to the agreement to formulate laws and regulations that 

promote, inter alia, their technological development. As such, part of the above stipulation 

normally echoes the Preamble of the TRIPs Agreement. The relevant part of the preamble of the 

agreement states that parties to the treaty enter in to the agreement, among other things, by 

recognizing  

“...the special needs of the least-developed country Members in respect of 

maximum flexibility in the domestic implementation of laws and regulations in 

order to enable them to create a sound and viable technological base.”
61

 

Hence, theoretically speaking, it is possible to conclude that Art 8 (1) of the TRIPs agreement, 

coupled with Art. 7, confers broad and unfiltered discretion to member countries to peruse public 

objectives so long as the measures they may adopt do not contravene other provisions of the 

agreement. Interestingly, the provision specifically mentions that the public interest measures 

may aim at technological development of the concerned country. This indicates the importance 

the TRIPs Agreement attached to technological development objectives of member countries.  

The provision of Art. 8 allows member states to peruse this objective against abusive acts of 

individual right holders. More specifically, Sub Art. 2 of the provision authorize member states 

to take necessary measures against IPRs abuses that may hinder, among other thing, the 

international transfer of technology. It stipulates: 
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 “Appropriate measures, provided that they are consistent with the provisions of 

this Agreement, may be needed to prevent the abuse of intellectual property rights 

by right holders or the resort to practices which unreasonably restrain trade or 

adversely affect the international transfer of technology.”
62

 

The above quoted provision fundamentally has similar structure with that of sub. Art. 1 of Art. 8. 

Like the latter provision, it stipulates TRIPs consistency requirement. That is, the measures that 

may be taken to combat the abuse of intellectual property rights to the detriment of the 

international transfer of technology should not violet the TRIPs Agreement under both sub 

Articles.  Because of this and other reasons, some writers assert that Art. (2) of the TRIPs 

Agreement is somewhat a redundant provision. In this regard, it is worth quoting the statements 

of Peter K. Yu’s statement at length.  

“Virtually all the public policy objectives mentioned in the provision have already 

been addressed elsewhere in the Agreement. For example, Article 30 allows 

member states to ‘provide limited exceptions to the exclusive rights conferred by a 

patent’ on the condition that such exceptions satisfy the three-step test—that is, 

they ‘do not unreasonably conflict with a normal exploitation of the patent and do 

not unreasonably prejudice the legitimate interests of the patent owner, taking 

account of the legitimate interests of third parties’. Article 31(k) enumerates 

special conditions for members to issue compulsory licenses in an effort ‘to 

remedy a practice determined after judicial or administrative process to be anti-

competitive’. That provision also allows ‘[t]he need to correct anti-competitive 

practices . . . [to] be taken into account in determining the amount of 

remuneration in such cases’. In addition, Article 40 permits member states to take 

appropriate measures to curb ‘an abuse of intellectual property rights having an 

adverse effect on competition in the relevant market’.”
63

 

Though the above assertion is correct and Art 8 (2) seems superfluous, undeniably, the provision 

has its own importance. Historically, it serves as a conspicuous reminder of what LDCs initially 

considered the mandate of the GATT negotiation.  As indicated above, Art. 8 is taken from the 

draft text proposed by developing countries. As such, it symbolizes what these countries 

considered to be trade related intellectual property matter. During the TRIPs negotiation, 

developing countries
64

 were fiercely arguing that “it was only the restrictive and anti-competitive 

practices of the owners of the IPRs that could be considered to be trade-related because they 
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alone distorted or impeded international trade.”
65

 These historical accounts may influence the 

interpretation of the TRIPs Agreement.  

In general, Art. 7 and Art. 8 of the TRIPs Agreement have multiple uses in the interpretation and 

implementation of the agreement.  First, they can facilitate a more flexible interpretation and 

implementation of the agreement. They provide important tool to the WTO dispute settlement 

bodies to take in to account the interests of developed and developing countries in the course of 

settling disputes. In face of the historical accounts of the provisions of Art. 7 and Art. 8 of the 

TRIPs Agreement and their content, it wouldn’t be logical and reasonable to this bodies only to 

give effect to high standards of protection and that ignore the special needs of developing 

countries. They must also take in to consideration developing countries side of the bargain as 

enshrined under Art. 7 and Art. 8 of the agreement. Otherwise, the legitimacy of the agreement 

will remain questionable.
66

 Flexible interpretations of the TRIPs agreement which may result 

from the application of Art 7 and Art 8 may, in turn, help developing countries to formulate laws 

and policies which facilities, inter alia, the transfer of technology in to their political territories. 

It will also enable these countries to take legislative measures to create a sound and usable 

technological base.  

Second, Art. 7 and Art. 8 of the TRIPs Agreement may serve as shield to defend member states’ 

use of flexibilities that have been built in to the TRIPs Agreement. These provisions made 

references to “social and economic welfare” and “a balance of rights and obligations”. These 

references could serve to justify exceptions to exclusive rights when the right holder failed to 

participate in social and economic development or, in other words, use his/her rights without 

discharging his/her obligations.
67

 In this regard, the use of Art. 7 and Art. 8 to: promote access to 

essential medicine in less developed countries; justify the validity of fair use privilege; and 

determine whether a member state has provided an effective sui generis system to protect plant 

varies is explained by various commentators. Nonetheless, there is no wealth of literatures which 
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explored the use of the two provisions in other areas including international TOT.  At any rate, 

Art. 7 and Art. 8 of the TRIPs Agreement may be used by developing countries to justify their 

TOT laws by explaining how the laws bring about technology transfer without unduly violating 

the exclusive rights of IPRs owners.   

Third, Art. 7 and Art. 8 of the TRIPs Agreement may also be used as a sword to challenge the 

existing high standard of IPRs protection regimes of developed countries. In this regard, a certain 

writer noted that Art 7 and 8 “could be invoked to limit an obligation to protect or enforce a 

given intellectual property right where no promotion of intellectual innovation and/or transfer or 

dissemination of technology can be proven.”
68

 The contextual analyses of the provisions support 

this suggestion. Yet, it is difficult for a complainant to provide such proof in reality.
69

 Whatever 

the case may be, the provisions can be used at least to demand the strict application of provisions 

of the TRIPs Agreement which are meant to promote the interest of developing countries.  It is to 

assert that, in the words of Peter K. Yu, 

“[a]lthough the provisions may not provide the legal basis for challenging 

intellectual property laws and policies in developed countries in the WTO dispute 

settlement process, both provisions can be used to strengthen other operative 

provisions that promote social and economic welfare or that help preserve the 

balance of the intellectual property system.”
70

 

Art. 66 and Art. 67 are among the provisions of the TRIPs Agreement which are designed to 

promote social and economic welfare. These provisions require developed countries to provide 

technical assistance to developing countries in their endeavor to access advanced technologies 

and build a sound technological base. These provisions, with fortifications from Articles 7 and 8, 

are likely to become even more robust and effective. Understood in this sense, Art. 7 and 8 of the 

TRIPs Agreement can be used to build a national legal regime that facilitates the international 

transfer of technology from developed countries in to developing ones. 

II. Authorization to Prohibit Restrictive Patent License Agreements  

There are a number of restrictive practices in licensing agreements. These restrictive practices 

may defeat the very objectives of the TRIPs Agreement unless state parties to the agreement 
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prohibit the practices under their domestic laws. Taking this fact in to consideration, member 

states of the agreement agreed that some licensing agreements’ terms and conditions may impede 

the transfer and dissemination of technology by restricting competition.
71

 Accordingly, the 

agreement authorized member states to take appropriate measure to prevent or control restrictive 

licensing conditions. In particular, Art. 40 of the agreement stipulates: 

“Nothing in this Agreement shall prevent Members from specifying in their 

legislation licensing practices or conditions that may in particular cases 

constitute an abuse of intellectual property rights having an adverse effect on 

competition in the relevant market.  As provided above, a Member may adopt, 

consistently with the other provisions of this Agreement, appropriate measures to 

prevent or control such practices, which may include for example exclusive 

grantback conditions, conditions preventing challenges to validity and coercive 

package licensing, in the light of the relevant laws and regulations of that 

Member.” 

The cumulative reading of Art. 40 (1) & (2) of the TRIPs Agreement provides that state parties 

can prohibit anti- competitive practices that may impede the transfer and dissemination of 

technology even if the prohibition goes against other provisions of the agreement. The anti- 

competitive practices may in particular cases constitute an abuse of intellectual property rights. 

The TRIPs Agreement, however, left the notion of IPRs abuse undefined, leaving its definition to 

each member state. Nonetheless, it enumerated three cases of IPRs abuse by way of example. 

These are: 1) Exclusive grant back conditions;
72

 2) conditions preventing challenges to validity;
73

 

and 3) coercive package licensing.  

At this juncture, it must be noted that IPRs abuse is not limited to anti- competitive practices. 

The TRIPs Agreement doesn’t also oblige member states to limit the scope of IPRs abuse to the 

same. As a result, member countries may consider abusive any use of an IPR that defeats its core 

purpose of promoting innovation and technology dissemination, even where the IPR holder in 

                                                           
71

 TRIPs Agreement, supra note 52, Art. 40 (1) 
72

 The draft code of conduct for the international transfer of technology defined “exclusive grantback conditions “ as  

those contractual practices “requiring the acquiring party to transfer or grant back to the supplying party, or to any 

other enterprise designated by the supplying party, improvements arising from the acquired technology, on an 

exclusive basis, without offsetting consideration or reciprocal obligations from the supplying party, or when the 

practice will constitute an abuse of a dominant market position of the supplying party”. 
73

 The same code defined  the term “conditions preventing challenges to validity”   as “conditions requiring the 

acquiring party to refrain from challenging the validity of patents and other types of protection for inventions 

involved in the transfer or the validity of other such grants claimed or obtained by the supplying party, recognizing 

that any issues concerning the mutual rights and obligations of the parties following such a challenge will be 

determined by the appropriate applicable law and the terms of the agreement to the extent consistent with that law”. 
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question is not in a position of market dominance. By enabling members to do so, Art. 40 of the 

TRIPs Agreement gives state parties the opportunity to craft TOT friendly domestic IP laws.    

III. Art. 66 (2) of the TRIPs Agreement  

As noted above, during the TRIPs negotiation, it was certainly recognized that the proposed 

agreement would have an adverse impact on the interest of developing countries. These countries 

accepted the terms and conditions of the TRIPs Agreement partly because industrialized 

countries made concessions for their interest. One of these arrangements is the stipulated under 

Art 66 (2).  As stipulated under this provision, developed countries agreed to provide incentives 

for their companies and institutions to transfer technology to least developed WTO member 

countries. Herein under, the essence and nature of these obligations will be explained in a fairly 

detail manner.  

During the TRIPs negotiation, developing countries were of the opinion that it was the vast 

differences in technological advancements among countries which is a major obstacle to 

commercial competition. They do not also lose sight of the fact that they were potentially the 

most to lose from the implementation of the TRIPs Agreement.
74

 It was asserted at that time that 

the ill effects of technological gap would be alleviated if the TRIPs Agreement imposed a kind of 

obligation on developed countries to transfer technology to WTO member LDCs. It is in this 

sense the provision of Art. 66 (2) incorporated under the TRIPs Agreement.  This provision 

states:  

“Developed country Members shall provide incentives to enterprises and 

institutions in their territories for the purpose of promoting and encouraging 

technology transfer to least-developed country Members in order to enable them 

to create a sound and viable technological base.”
75

 

From the above provision it is possible to discern some points. First, as it is the case in most 

TOT-related provisions of international treaties, it distinguishes categories of addresses. It 

imposes a positive obligation on WTO member developed countries.  It doesn’t impose the 
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obligation on private firms. This implies that the provision has nothing to do with market- based 

technology transfer, which largely occurs through private channel.  

The other category of addressees of the provision are WTO member LDCs. This implies that 

developing countries are not beneficiaries of the provision even if they are WTO member states. 

In addition, even LDCs which are not member to the WTO are not eligible to benefit from the 

provision.  Despite this distinction, as will be explained below, developed countries seldom make 

such type of distinctions when they undertake technology transfer activities with the view to 

discharge their obligation under Art. 66 (2) of the TRIPs Agreement.
76

 

Secondly, as regards the nature of the obligation, the provision doesn’t oblige developed 

countries to carry out the technology transfer themselves. It only requires these states to provide 

incentives to their enterprises and institutions to transfer technology in to WTO member LDCs.
77

 

Put differently, the exact obligation of developed countries is formulating laws and policies 

which encourage their firms to carry out technology transfer activities in WTO member LDCs.  

Thirdly, Art. 66 (2) is a “shall” provision. This word choice indicates that the provision is not a 

mere hortatory stipulation. It is to assert that the provision is not meant to make a suggestion. It 

is rather mandatory provision. It establishes a positive obligation on developed countries. The 

mandatory nature of the provision is further affirmed by the 2001 WTO Doha Decision on 

Implementation Issues.
78

 

Last, but not least, as far as the purpose of the obligation is concerned, the enterprises or 

institutions of developed countries should carry out technology transfer activities with the view 

to enable LDCs to create a sound and viable technological base. Instant establishment of a 

subsidiary company in LDCs with the view to make profit may not be considered as TOT 

activities for the purpose of the provision.  The incentives they may be provided by developed 

countries must also take in to account the broad purpose of the provision. 

                                                           
76

 See infra, at 128.  
77

 Suerie Moon, Does TRIPS Art. 66.2 Encourage Technology Transfer to LDCs? An Analysis of Country 

Submissions to the TRIPS Council (1999-2007) 2 (UNCTAD - ICTSD Project on IPRs and Sustainable 

Development Policy brief No. 2,  December 2008), at http://unctad.org/en/docs/iprs_pb20092_en.pdf . 
78

 See WTO Ministerial Decision on Implementation-Related Issues and Concerns Para. 11 (WT/MIN(01)/17) (14 

November 2001)  

http://unctad.org/en/docs/iprs_pb20092_en.pdf


51 
 

In general, Art. 66 (2) of the TRIPs Agreement imposes a positive obligation on developed 

countries to provide incentives to their companies and institutions to transfer technology in to 

developing countries. This obligation is a mandatory one and a Council is established for the 

purpose of monitoring its implementation.
79

 Seen from its face value, it may enable one to 

conclude that Art. 66(2) TRIPs Agreement is friendly to the international flow of technology 

from developed to developing countries. Practical issues that may arise in relation to the 

implementation of this prevision will be explained under the forthcoming section 3.2. 

IV. The Compulsory License Regime of the TRIPS Agreement and TOT   

As stated above in relation to the discussion on the Paris Convention, compulsory license is one 

type of limitation to the exercise of exclusive patent rights. A compulsory license allows the use 

of an invention by a third party up on the fulfillment of certain conditions. From the perspective 

of TOT, it has been further noted that the grant of compulsory license may result in the diffusion 

of technology in to the host country as, normally, the licensee is supposed to industrially apply 

the patented invention. Herein under, the situations up on the fulfillment of which a compulsory 

license may be granted under the TRIPs Agreement will be discussed. 

The TRIPs Agreement authorizes WTO member countries to provide for different forms of 

compulsory licenses in respect of patents.
80

 A close looks at to the previsions of Art. 31 of the 

TRIPs Agreement reveal that the grounds up on the fulfillment of which states are authorized to 

grant compulsory license are: the right holder’s refusal to deal; public interest concerns; anti-

competitive practices of the rights holder; governmental use; need to facilitate the use of 

dependent patents. Below, the conditions to grant compulsory license under each grounds will be 

explained briefly.  

To begin with, in principle, the right of the patent owner to give or not give a license to a third 

party is recognized. Yet, the right holder should not use this right to prevent the use of the 

invention unreasonably. Unreasonable refusal to license the use of the invention constitutes acts 

of abuse of patent. In these cases of abuse of patent, the TRIPs Agreement authorizes member 

states to grant compulsory license. Specifically, part of Art. 31 (b) of the agreement reads: 
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“[Compulsory license] may only be permitted if, prior to such use, the proposed 

user has made efforts to obtain authorization from the right holder on reasonable 

commercial terms and conditions and that such efforts have not been successful 

within a reasonable period of time....”
81

  

From the above quoted provision, it is possible to infer that states are authorized to grant 

compulsory license to a person who has made efforts to obtain authorization from the right 

holder on reasonable commercial terms and conditions and ended up in vain. In accordance with 

this authorization, the “refusal to deal” as a ground for granting a compulsory license has been 

provided in many national laws.  

The possibility of the grant of a compulsory license in case of refusal to deal contributes to the 

diffusion of technology in to the host country in many ways. First, this regime may have the 

effect of stabilizing the price of patented technologies. If technologies are available at reasonable 

price, business persons may license these technologies to produce goods or render services. In 

case the right holder fix unreasonably high price, they will resort to the compulsory license 

regime to use the patented technology for same end. This implies that, one way or another, 

technologies may not remain ideal for unreasonable ground.  

Coming to public interest concerns, according to Art. 31 (b) of the TRIPs Agreement, member 

states may grant compulsory license in case of national emergency or other circumstances of 

extreme urgency. Accordingly, the "public interest" is established in many laws as a ground for 

the grant of compulsory licenses. As opposed to cases of refusal to deal, in these latter cases, 

prior negotiation with the right holder to obtain authorization in reasonable commercial terms is 

not required. Yet, he/she should be served with a notice as to the grant of the compulsory license. 

In this regard, the TRIPs Agreement provides:  

“In situations of national emergency or other circumstances of extreme urgency, 

the right holder shall, nevertheless, be notified as soon as reasonably practicable.  

In the case of public non-commercial use, where the government or contractor, 

without making a patent search, knows or has demonstrable grounds to know that 

a valid patent is or will be used by or for the government, the right holder shall be 

informed promptly.”
82
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There seems no relation between the grant of compulsory license in case of public interest and 

TOT. The same holds true as regards the grant of compulsory license in cases of anti-competitive 

practices of the rights holder and governmental use. As to the grant of compulsory license to 

facilitate the use of dependant patents, The TRIPs Agreement permits the granting of compulsory 

licenses when the use of an invention (a dependent invention) is not possible without infringing 

another (the principal invention). Yet, the agreement sets out a number of conditions which have 

to be met if such licenses are to be granted.
83

 At any rate, by paving the way to exploit an 

invention using another patented invention, the permission to grant a compulsory license has 

positive impact on the inflow of technology in to the country.  

As noted above, under the Paris Convention, the non- working or insufficient working of an 

invention is one ground for the grant of compulsory license. The issue whether such a ground is 

available under the TRIPs Agreement is far from clarity. Article 27 (1) of the TRIPs Agreement 

stipulates that “patent rights shall be enjoyable without discrimination ... whether the products 

are imported or locally produced.” There are writers who understood Article 27 (1) as a 

provision which prohibit national laws from imposing an obligation to execute locally a patented 

invention. On the other hand, others argue that the TRIPs Agreement does not prevent the 

granting of compulsory licenses in cases of lack of or insufficient working.
84

 The proponents of 

this argument assert that  

“[t]he Preamble of the [TRIPs] Agreement, as well as Articles 7 and 8, make it 

clear that one of the objectives of the Agreement is to promote technology 

transfer, which may be ensured in some circumstances by means of compulsory 

licenses on grounds of non-working.”
 85

 

The controversy will likely continue among the academia until the WTO procedures finally settle 

it provided that a dispute thereon arises between WTO Members. The trend under the domestic 

laws of developed countries indicates that the obligation to locally work a patent could be 

satisfied by means of mere importation of the patented product.
86

  Put differently, in these 

countries, the local working requirement will be satisfied on the domestic market by import of 
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products manufactured in other countries.  In one case, the European Court of Justice has 

endorsed this line of thinking.
87

  

Developing countries should resist the extension of the above rule in to the WTO system. They 

should insist that non working or insufficient working a patent is one ground to grant compulsory 

license. For these countries, especially as regards TOT, import cannot be a substitute for local 

workings of inventions.   In fact, the adoption of the above rule in the WTO system will 

undermine the objective of the TRIPs Agreement as enshrined under the preamble and Art. 7 of 

the agreement.   

3.2.2. The International Investment Law and TOT 

Though the corpus of the international investment law is embodied in Bilateral Investment 

Treaties (BITs), it is the TRIMs Agreement that lay the basic principles to which these treaties 

has to adhere to. The TRIMs agreement applies to investment measures which relate to trade in 

goods and services. The agreement provides, inter alia, that member states shall not apply any 

investment measures that are inconsistence with the principle of national treatment (Art. III 

GATT) and the prohibition of quantitative restriction (Art. XI GATT).
88

  The annex to the 

TRIMs Agreement contains illustrative lists that are labeled as incompatible with these 

obligations.
89
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A close looks at to the prohibited lists of investment measures as stipulated under the annex 

reveal that the prohibition is basically constituted by local content requirements and export 

requirements. Other types of performance requirements, like export requirement, product 

mandating requirement and joint venture requirement, are not listed or indicated by way of 

illustration under the prohibited lists. This implies that state parties to the agreement may feely 

apply these investment measures to achieve a certain objective.  

As noted under chapter two, one of the most important mechanisms of TOT is joint venture. It 

has been explained that, due to its inherent advantages as compared to other modes of TOT, 

many countries have expressed a preference for joint ventures, with the foreign partner in a 

minority position, over wholly FDI.
90

 The TRIMs Agreement, by allowing state parties to 

stipulate joint venture requirement as a performance requirement, enable them to utilize this 

mode of TOT to the fullest extent.  The idea here is that the freedom of state parties to the 

agreement to specify joint venture requirement as a performance requirement enables member 

countries to formulate their investment law in a way that bring about technology diffusion in 

some  selected priority areas, as joint venture is an effective mode of TOT. 

In addition, the TRIMs Agreement provides that developing countries may freely deviate 

temporarily from the Principe of National Treatment to the extent and in such a manner as 

Article XVIII of GATT 1994.
91

 This authorization may provide room for developing nations to 

provide special treatment to their companies until they build their technological capability.  

The above being the positive aspects of the TRIMs Agreement as regards TOT, it has its own 

pitfalls. The prohibition to provide for local content requirement is one of the negative aspects of 
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the TRIMs Agreement.  From the perspective of TOT, local content programs are useful 

instruments to facilitate development and diffusion of new technologies.
92

 In fact, local content 

requirements have often been used to encourage TOT — certainly in Japanese and Korean 

technological development, and more recently in Brazil, India and China.
93

 The prohibition of 

such type of programs necessarily narrows down the available ways to access and adopt new 

technologies. It must, however, be borne in mind that although they may be a way to transmit 

technological innovation, local content requirements necessarily imply discrimination between 

imported and domestic goods, and for this reason are inconsistent with the principle of national 

treatment included in the TRIMs Agreement, as specified in the Annex.
94

 

The other drawback of the international investment law as regards TOT is the exclusion of 

technology transfer requirements from the scope of the TRIMs Agreement. During the Uruguay 

round of negotiation, the US strongly argued that technology transfer requirements are particular 

mode of trade distorting measure. The TRIMs Agreement, however, would have been ideal 

framework for regulation of TOT embodied in FDI.
95

 Most importantly, technology transfer 

requirements would have helped to diffuse in the receiving country the knowledge necessary to 

reproduce products that would otherwise been imported by the host country. 
96

 

In general, the TRIMs Agreement is meant to promote open trade regime. As a result, it prohibits 

states from stipulating various requirements and restrictions which may distort free trade. Among 

other things, stipulating joint venture requirement is not, however,   prohibited under the TRIMs 

Agreement. Hence, developing countries may facilitate TOT by stipulating joint venture 

requirement as a performance requirement in their domestic investment law. In addition, they 

may also effectively utilize their entitlement to deviate from the national treatment principle and 

favor their companies which endeavor to adopt and implement foreign technologies.  

Moreover, the creation of an open trade regime, which is the main objective of the TRIMs 

Agreement, by itself, may facilitate TOT. Open trade normally expected to attract FDI. As 

explained under chapter two, FDI is one mode of technology transfer as the host country can 
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profit from the positive learning externalities related to inward FDI. Open trade also enable firms 

to have easy access to capital equipment and capital equipments embodying foreign 

technologies. 

To wrap up this section, there is no comprehensive international agreement that regulate TOT. 

Yet, some treaties have their own bearing on the international transfer of technology. Among this 

treats, the Paris Convention, the TRIPs Agreement and the TRIMs Agreement are the principal 

ones. These agreements regulate the international TOT in a fragmented fashion. In fact, a 

specific reference to TOT is only found under the TRIPs Agreement. Art. 66 (2) of this 

agreement oblige developed nations to provide incentives to their companies and enterprises with 

the view to encourage them to transfer technology in to WTO member LDCs. The forthcoming 

section will examine the compliance mechanisms to this provision.  

3.3. Compliance Mechanisms to Art. 66 (2) of the TRIPs Agreement 

As explained above, Art. 7 and Art. 8 of the TRIPs Agreement identify TOT as an objective 

intellectual property protection laws should be supportive of. It is also noted that Art 66 (2) of 

the agreement impose mandatory obligation on developed countries to provide incentives to their 

companies and institutions to transfer technology to developing countries.  

The implementations of these promising provisions have been questioned by several developing 

countries.  Some of these countries expressed their concern for the absence of unilateral pressure 

and lack of actual implementation of Art 66 (2). In this regard, the issue of implementation of 

Art 66 (2) to the benefit of LDCs has been raised by Egypt, India, Dominican Republic, 

Honduras and the African group.
97

 These countries noted that no concrete step has been 

demonstrated by developed countries with regard to their obligation under Art. 66 (2).
98

  

Taking note of this concern of developing countries, the Doha Council has passed a decision 

regarding, inter alia, the issue of implementation of Art. 66 (2) of the TRIPs Agreement in 2001. 

In this decision, otherwise called “the 2001 WTO Doha Decision on Implementation Related 

Issues and Concerns, the Ministerial Council reaffirmed the mandatory nature of Art. 66 (2) of 
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the TRIPs Agreement.  It also authorizes the TRIPs Council to put in place a mechanism for 

ensuring the full implementation of the provision. The full text of paragraph 11.2 of the decision 

reads:  

“Reaffirming that the provisions of Article 66.2 of the TRIPS Agreement are 

mandatory, it is agreed that the TRIPS Council shall put in place a mechanism for 

ensuring the monitoring and full implementation of the obligations in question. To 

this end, developed-country Members shall submit prior to the end of 2002 

detailed reports on the functioning in practice of the incentives provided to their 

enterprises for the transfer of technology in pursuance of their commitments 

under Article 66.2. These submissions shall be subject to a review in the TRIPS 

Council and information shall be updated by Members annually.”
99

 

As can be inferred from the quoted paragraph, the decision doesn’t only authorize the TRIPs 

Council to devise a mechanism for ensuring the monitoring and full implementation of the 

agreement. It also obliges developed countries to submit regular report as to the incentives they 

provided to their companies and institutions with the view to discharge their obligation under Art 

66 (2). Now, the questions are: What mechanisms the TRIPs Council put in place to ensure the 

full implementation of Art 66 (2) of the TRIPs Agreement; Are developing countries submitting 

periodic report to the TRIPs Council as envisaged under the ministerial decision; If so, what are 

the most common incentives developed countries provided for their enterprises to encourage 

them to transfer technology to developing countries; And, are these incentives effective in 

bringing about the intended result? 

To begin with the mechanisms devised by the TRIPs Council for ensuring the monitoring and 

full implementation of the obligations under Art. 66 (2), the Council passed a decision in 2003 in 

which it agreed that developed countries should submit annual reports on actions taken or planed 

in performance of  their commitments under Art. 66 (2).
100

 The decision also obliges member 

countries to provide new detailed reports every three years.
101

  As to the contents of these 

submissions, paragraph 3 of the decision provides the following lists.  

a) “An overview of the incentives regime put in place to fulfill the 

obligations of Article 66.2, including any specific legislative, policy and 

regulatory framework; 
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b) Identification of the type of incentive and the government agency or 

other entity making it available; 

c) Eligible enterprises and other institutions in the territory of the Member 

providing the incentives;  and 

d) Any information available on the functioning in practice of these 

incentives, such as: 

 Statistical and/or other information on the use of the incentives in 

question by the eligible enterprises and institutions; 

 The type of technology that has been transferred by these 

enterprises and institutions and the terms on which it has been 

transferred; 

 The mode of technology transfer; 

 Least-developed countries to which these enterprises and 

institutions have transferred technology and the extent to which the 

incentives are specific to least-developed countries; and any 

additional information available that would help assess the effects 

of the measures in promoting and encouraging technology transfer 

to least developed country Members in order to enable them to 

create a sound and viable technological base.”
102

 

The information submitted to the council as per the above stipulation is subject to revision by the 

same. The Council is required to review the submissions at its ending of meeting each year.
103

 

The decision entitles member states to pose question concerning the information submitted, the 

effectiveness of the incentives in achieving their purpose (i.e, promoting and encouraging TOT 

to WTO member LDCs) and the operation of the reporting procedure established by the 

decision.
104

 

The above being the reporting mechanism put in place by the TRIPs Council, the next question 

that has to be addressed is whether developed countries submit periodic report to the council in 

accordance with the Council’s decision.  

In theory, developed countries could have begun submitting their reports in 1995, when the 

agreement – and therefore the article 66.2 obligation – first went into force.
105

 However, 

members began to submit their report after the 2001 Doha Ministerial conference mandated the 

TRIPs Council to put in place a monitoring and implementation mechanism for the previsions of 

Art. 66 (2) of the TRIPs Agreement. Literatures indicate that there is a significant increase in 
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both volume and level of detail from 2003 onward.
106

  The reports submitted to the council are 

subject to various shortcomings.  

First, since the data relay on self reporting, the possibility of over- statement is very high. 

Developed countries likely state at the maximum level the extent to which they met their 

obligation under Art. 66 (2). Second, there is no uniform reporting format among members. In 

fact, even individual members don’t report in a consistent format year to year.
107

 Last, but not 

least, there is a wide variety in the level of details provided regarding target countries, size of  of 

programmes, length of time of programmes, and other crucial elements of information.
108

 These 

short comings have made methodological coding of the data very difficult.
109

  

As to the question how broad and regular is reporting among developed countries, a certain 

writer has the following to say: 

“The answer depends very much on how one chooses to define “developed 

country”. If one takes the OECD as proxy, 21 of 30 (70 per cent) of OECD 

members have submitted a report at least once, while nine (30 per cent) have not. 

However, the EU reports separately from many of its member States; if one 

accepts that EU-level policies fulfill the obligations of all EU member States, then 

Greece, Hungary, Luxembourg, Poland and Portugal, which never submitted 

reports, are covered, and the rate of developed country participation increases to 

83 per cent. In contrast, if one uses the World Bank’s high income countries as 

proxy, then only about one third (3 per cent) of 60 countries participated.”
110

 

It must also be noted that “[n]o member submitted a report every year.”
111

 On top of this, 

submitting a report doesn’t necessary provide accurate reflection of the nature of a government’s 

technology transfer policies.  Despite these limitations, the reports provide some indication of a 

Government’s commitment to meeting its obligation.
112

 

Coming to the types of polices considered as incentives for TOT, developed countries consider 

and report the following types of activities as technology transfer incentives.  

1. Financing purchase of technologies; 
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2. Providing Incentives for FDI; 

3. Matching business in developed countries with those in LDCs for skill building purposes;  

4. Training (including various scholarships and other educational opportunities) in 

technological felid; 

5. Support to education system;  

6. Providing venture capital;  

7. Providing insurance against the risk of doing business in LDCs for technology- related 

firms; 

8. Building a technical component in to aid projects; and  

9. Sending skilled nationals to volunteer in technical capacity in LDCs.
113

 

The above list is very broad in the sense that some of the programs are not either technical in 

nature or do not include a transfer component. For example, support for primary education is too 

far from processes of technology transfer to qualify as meting Art. 66 (2) obligation. In addition, 

most of the above-mentioned activities do not fall within the ambit of activities envisaged under 

Art. 66 (2) of the TRIPs Agreement.   

As explained above, the provision obliges developed countries to formulate laws and policies 

which provide incentives to their firms with the view to encouraging the latter to transfer 

technologies to WTO member LDCs. Contrary to this stipulation, some of the activities listed 

above by no means can be considered as incentives for developed countries’ firms to transfer 

technology to developing countries. For instate, support of education system and training 

nationals of LDCs hardly encourage developing countries’ companies to carry out technology 

transfer activities.  

In addition, all the programs do not target WTO member LDCs as envisaged under Art. 66 (2) of 

the TRIPs Agreement. According to a study conducted in 2008, among 292 programs reported 

by developed countries as technology transfer activities, only 64 (22%) meet the criteria of 

targeting WTO member LDCs.
114

 This implies that beneficiaries of most of these activities were  

developing countries, whether  LDC or not and WTO member of not.  
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Coming to the issue whether programmes and policies are attractive enough to encourage 

developed countries’ companies and institutions technology transfer to LDCs, the effectiveness 

of the reported activities in bringing about technology diffusion in to LDCs is questionable. As 

stated above, some of the programs have nothing to do with the activities of developed countries’ 

companies. Hence, if a stricter application of the conditions of Art. 66 (2) is adopted, the 

programs and policies qualified as TOT activities will be lowered.  Furthermore, even if some of 

these programs, such as providing training to scientists explicitly include a technology transfer 

component, the reports do not make it clear how these activities would lead to TOT. For the most 

part, there is no as such credible relationship between the TOT activities and the intended result.  

Nonetheless, the above should not be taken to mean all the reported activities will not incentivize 

developed countries’ companies to undertake TOT activities in LDCs.  For instance, the 

provision of insurance against the risk of doing business in LDCs for technology- related firms, 

provision of venture capital and providing incentives for FDI may encourage these companies to 

carry out TOT activities in LDCs.  

In general, so far, the only mechanism for monitoring the implementation of Art. 66 (2) of the 

TRIPs Agreement is periodic reporting. Developed countries are required to submit annual report 

to the TRIPs Council concerning their technology transfer activities. Though not regularly, some 

developed countries submit the report to the council. These reports are often over stated ones: 

Most of the activities reported as TOT activity do not have immediate and direct impact on the 

beneficial countries’ access to foreign technology.  In fact, as a certain writer rightly put, 

“[m]any of the activities in the country reports fall under the umbrella of traditional official 

development assistance.”
115

 Moreover, contrary to the requirements of Art. 66 (2) of TRIPs 

Agreement, developed countries do not target WTO member LDCs.  In most cases, they provide 

the incentives to all developing countries alike. Some of the programs also do not aim at 

encouraging private firms to undertake TOT activities in LDCs. Finally, it must be noted that 

there is no sanction for a state’s failure to submit the annual report as required by the decision of 

the TRIPs Council.  
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3.4. Intergovernmental Organizations’ Initiatives to Facilitate TOT 

Now days, the issue of technology is one of the agendas of different international organizations. 

The present section is devised to shade some light on the TOT activities of intergovernmental 

organizations, like the WTO, WIPO and UNICTAD.  

To begin with, the WTO plays an important role on norm settings that have direct impact on 

TOT. As such, TOT is a legal concept reflected in several WTO agreements, like, most 

importantly, the TRIPs Agreement. Yet, TOT had not warranted attention in its own right until 

the creation of the Working Group on Trade and Transfer of Technology through the Doha 

Mandate.
116

 

The Working Group was established by the Doha Ministerial Declaration in 2001 to examine, 

under the auspices of the General Council, the relationship between trade and transfer of 

technology, and make any possible recommendations on steps that might be taken within the 

mandate of the WTO to increase flows of technology to developing countries.
117

 As regards the 

first mandate, the Working Group has undertaken a lot of analytical work on the relationship 

between trade and TOT. As regards the second mandate, it has developed and proposed a format 

in accordance of which developed countries shall submit the TOT related activities they have 

undertaken with the view to discharge their obligation under Art 66 (2) of the TRIPs Agreement. 

Despite these piecemeal works, it is not possible to assert that the Working Group is successful. 

It has failed to agree on basic premises to follow up on analytical work and to make the 

necessary practical policy recommendations to the General Council on how to foster transfer of 

technology to developing countries.
118

 

Coming to the TOT activities of WIPO, in addition to IPRs standard settings, TOT is the 

mandate of the WIPO. However, the issue of technology transfer at WIPO has been treated like a 

subsidiary issue to the work of WIPO. It has relegated its work on technology transfer to two 

narrow technology specific work areas. While the first work area used to focus on Small and 
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Medium Enterprises, the second one has focused on a training program called the WIPO 

University Initiative which involves the training of Intellectual Property coordinators from 

developing countries to be better equipped in exploiting R&D and decision making in the area of 

licensing and technology transfer.
119

 

Dissatisfied with the fragmented TOT activities of the WIPO, Argentina and Brazil, in their 

proposal for the integration of development dimension in to the IP system and the WIPO’s 

activities, suggested for the establishment of an international regime that would promote access 

by the developing countries to the results of publicly funded research in the developed 

countries.
120

 They have also called for the mainstreaming of the issue of TOT in existing and 

future WIPO agreements. Accordingly, TOT became one of the most important pillars of the 

WIPO Development Agenda, which is established in October 2007. 
121

 Then after, the WIPO has 

widen its TOT activities which can be categorized it to six as : (i) analysis of the impact of IPRs 

protection rules on TOT; (ii) organization of seminars and conferences on TOT; (iii) Provision of 

awareness and capacity building  trainings (technical cooperation); (iv) making available patent 

information and IP infrastructure; (v) developing technology platforms; and (vi) other activities 

and publications that build on partnerships and collaborations between technology holders and 

technology users.
122

 Nonetheless, it is not possible to assert that these activities are adequate 

enough to bring about the intended result.  

As to UNICTAD’s TOT activities, UNCTAD has a historical tie to the topic of technology 

transfer at the multilateral level in that it was the first forum to address this issue and out of its 

early work drafted the International Code of Conduct on Technology Transfer.
123

  Though the 

draft code has never come in to effect, UNICTAD has continued to pay a pivotal role in the area. 

Its works can be summed up in three words: think, debate, and deliver. The most important work 

                                                           
119

 Id, at 4. 
120

 World Intellectual Property Organization (WIPO), Proposal by Argentina and Brazil for The Establishment of A 

Development Agenda for WIPO 3 (WO/GA/31/11, August, 2004), available at 

http://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_31/wo_ga_31_11.pdf . 
121

 See William New, WIPO Development Agenda (2008), 

http://www.bibalex.org/a2k/attachments/speakers/WIPO%20development%20agenda.pdf . 
122

 WIPO Standing Committee on the Law of Patents,  WIPO’s Activities on Transfer of Technology 3- 13 (2012), 

available at http://www.wipo.int/edocs/mdocs/scp/en/scp_18/scp_18_7.pdf . 
123

 South Centre, supra note 116, at 5. 

http://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_31/wo_ga_31_11.pdf
http://www.bibalex.org/a2k/attachments/speakers/WIPO%20development%20agenda.pdf
http://www.wipo.int/edocs/mdocs/scp/en/scp_18/scp_18_7.pdf


65 
 

of UNICTAD in the area of TOT is publishing reflections on issues of TOT.
124

 It produces often-

innovative analyses that form the basis for recommendations to economic policymakers.
125

  

It is it publishes TOT related works  through an Expert meeting on Technology Transfer and 

publications on technology Transfer (in the Doha Round Briefing Series and other publications) 

and the running of the website on Science and Technology Diplomatic Initiative as an electronic 

gateway to build negotiating capacity for diplomats, scientists and policy makers.
126

 UNCTAD 

also has a Commission on Investment, Technology and Related Financial issues which has 

engaged in identifying best practices for transfer of technology and capacity building.
127

 This is 

not to assert that UNICTAD doesn’t offer direct assistance to developing countries. It provides 

direct technical assistance to developing countries and countries with economies in transition 

with the view to help them to build the capacities they need to become equitably integrated into 

the global economy.
128
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6. Chapter Four 

The legal and Institutional Framework for Technology Transfer in Ethiopia 

Introduction  

Various reports indicate that Ethiopian economy is growing at an alarming rate. It is one of the 

fastest growing economies among sub- Sahara African countries.
1
 This economic growth can 

only be sustained if the country is able to either develop indigenous technologies or adopt 

foreign ones. Having regard to the country’s level of industrialization, it is pretty clear that self-

development of independent technology is hardly an option. As a result, the introduction of 

technologies developed elsewhere is crucial to sustain the economic development of the country. 

Under its various policy documents, the Ethiopian government also acknowledges the immense 

role of accessing foreign technologies in sustaining the economic development of the country 

and achieving the country’s vision to be a middle income earner within a short period of time. 

In order to bring about TOT, suitable legal and institutional framework should be put in place. 

The present chapter is designed to address the question whether there is a suitable legal and 

institutional arrangement for the transfer of technology in Ethiopia. Accordingly, the chapter 

analyzes the laws of the country which directly or indirectly affect the inflow of foreign 

technology in to the country. Furthermore, the chapter closely examines the TOT activities of 

government organs which are mandated to deal with TOT processes. In this regard, the 

organizational structure, responsibilities and objectives and TOT activities of the Ministry of 

Science and Technology, Ethiopian Intellectual Property Office (EIPO) the Investment Agency 

and the Small and Micro Enterprises Agency will be explained.  

Before embarking on this endeavor, however, it is of a paramount importance to explore the 

policy environment for the transfer of technology in to Ethiopia. As a result, the economic, 

science and technology, education and IP polices of the country will be examined.  The place of 

TOT in the GTP will also be explored.  
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6.1. Policy Environment for TOT in Ethiopia  

As stated under the GTP, the country’s vision is to reach the level of middle income- economy as 

of 2020-2030.
2
 To this end, the government is implementing various policies and strategies. 

Above all, the Ethiopian government is convinced that the developmental state approach is the 

only way forward for Ethiopia to bring about economic growth in a short period of time. The 

policies and strategies of the country are, accordingly, molded by this line of thinking.  This 

section is designed to ascertain the place of TOT under the Ethiopian developmental state 

paradigm.  

Accordingly, the present section is divided in to two sub- sections. The first sub-section explains 

the place of TOT in the developmental state approach. The second sub-section is meant to 

analyze the Ethiopian government policy documents with the view to ascertain the issue whether 

there is a coherent policy environment for the transfer of technology in to Ethiopia.   

6.1.1. Developmental State and TOT 

The term “developmental state” refers to a state that intervenes in the economy of the country to 

guide the direction and pace of economic development.
3
 The level of the economic intervention 

varies from country to country. Yet, the common characteristics of this intervention of 

developmental states is not only just to rectify market failure, but also to direct the whole 

economy in to what it wants. It must also be noted that its heavy intervention does not imply that 

the developmental state uses heavy public ownership.  Developmental state requires the 

existence of such a private sector that actively responds to government policies and 

cooperatively participates in its schemes.
4
 

As indicated above, Ethiopia officially claimed to be a developmental state. The government 

adopted the developmental state model with the intention to radically transform the state 

management paradigm, politically and economically, from the system in which rent seeking is 
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the dominant behavioral pattern to the system in which value creation is central.
5
 To this end, the 

government is implementing various polices and strategies. One of these strategies is, as it is the 

case in any other developmental state, government involvement is some selected areas of 

investment.  

The government established various public enterprises to involve in the manufacturing of goods 

and the rendition of services to which the private sector may not respond effectively and 

adequately. Among these public enterprises, the FDRE Metal and Engineering Corporation is the 

prominent one. This corporation aimed at, by bring about technology transfer, supporting the 

government’s initiation to accelerate the economic development of the country. The corporation 

works in collaboration with various foreign companies. It is, in fact, becoming center of 

technological excellence.  

As regards the involvement of private investors in the economy, the developmental state model 

of Ethiopia is trying to attain a political regime in which polices that punish rent seeking and 

encourage value creation investments are implemented with strong government guidance.
6
 To 

this end, the government is preparing conditions for mobilizing available resources to create 

institutions, policies, and incentive systems to stimulate domestic value creation. It claims to give 

incentives (carrots) and disincentives (sticks) to economic actors such as farmers, workers, 

merchants, entrepreneurs, and foreign investors to adopt behavioral patterns based on value 

creation rather than rent seeking.
7
  

The strategy of combining carrots and sticks is most clearly seen in the leather and leather 

product industry. The goal of this industry set by the Ethiopian government is to supply finished 

leather or finished leather products for export and domestic sales by acquiring management and 

technology capabilities to process what has hitherto been sold as raw or semi-finished leather.
8
 

As sticks, a ban on raw material export and a high tax on semi-finished leather have been 

introduced. As carrots, a large number of supporting measures have been offered to the industry 
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including (i) establishment of the Leather and Leather Product Technology Institute (LLPTI) to 

provide training, quality tests, and some production processes; (ii) donor assistance, foreign 

advisors, and twinning with a foreign institution for strengthening LLPTI; (iii) preference in 

finance and foreign currency allocation; (iv) business matching between domestic shoe 

producers and European firms; and (v) monthly government-business meetings to monitor the 

industry and solve its problems.
9
 Furthermore, as regards investment incentives, while investors 

who involve in the tanning of hides and skins up to finished level, manufacture of leather 

products (luggage, hand bags, leather balls and similar products), manufacture of leather shoe, 

and manufacture of accessories of leather products are eligible for income tax exemption for five 

years, investors who invest in the tanning of hides and skins below finished level are not eligible 

for income tax exemption at all.
10

 Other similar policies in other areas of investment are being 

implemented so as to install developmentalism (i.e., to replace rent seeking with value creation). 

From the above short description of the Ethiopian developmental state model, one can infer that 

the government is interested in and favor investments that create value. This implies that the 

government’s polices encourage investors to invest in the manufacturing sector, rather than in the 

provision of services that do not add value to recourses. This view, in fact, has been repeatedly 

reflected by government high officials, especially by the late Prime Minister Meles Zenawi. 

Investment in the manufacturing sector requires high- tech and skilled man power. The existing 

indigenous knowledge of production and manpower is not sufficient to satisfy the needs of 

investors who may invest in this sector. This low technological capability of the country will 

make it imperative for the investor to look for expatriates and foreign technology. Accordingly, 

TOT would be very crucial for the success of the Ethiopian developmental state model. Higher 

level government officials confirm this assertion in their statements. It is also reflected in 

different policy documents which are formulated after the government officially claims to follow 

the developmental state paradigm.  

In addition, one pillar of the Ethiopian developmental state paradigm is learning from others. 

More specifically, the government openly announced that it follows the developmental model of 
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Asian-Tigers. It is known that, at their early stage of development, these countries built their 

technological capability by imitating foreign technology and reverse engineering. With the same 

parlance, the Ethiopian government alleges that the country will bring about rapid technological 

development through imitation of foreign technologies and technology transfer. This again 

confirms the paramount importance of TOT in the Ethiopian developmental state model.  

6.1.2. Overview of Various Policy Documents Regarding TOT 

Agricultural Development Led Industrialization (ADLI)  is one of the guiding principles of the 

Ethiopian development policies.  It refers to a development strategy that aims to achieve initial 

industrialization through robust agricultural growth and close linkage between the agricultural 

and the industrial sector.
11

 According to this strategy, a productive agricultural sector is expected 

supply food (for the working force and urban dwellers) and raw materials to the industrial sector. 

The industry is, in return, expected to supply machineries, fertilizer, other agricultural inputs and 

consumer goods. This direct input and output link between the two sectors is known as Core 

ADLI. The idea here is that, in the final analysis, if the ADLI strategy is turn out to be 

successful, it will be changed in to industry led development strategy.  

The main motivation behind the adaption of ADLI strategy in Ethiopia has been the recognition 

that Ethiopia is an agrarian society in which the bulk of the population resides in rural areas 

earning a livelihood from land. The government emphasizes that economic development and 

structural transformation should be initiated through robust agricultural growth, and that peasant 

farmers and pastoralists should be the main agents of agricultural transformation and economic 

growth.
12

 The ADLI strategy targeted smallholder farms, especially crop producers, so as to 

achieve rapid growth in agricultural production, raise income for rural households, attain national 

food self-sufficiency, and produce surpluses which could be marketed to the urban or industrial 

sectors. Unfortunately, the Ethiopian farmers and pastoralists utilize backward technologies to 

undertake their farming activities. In face of this fact, it would be unwise to expect these farmers 

and pastoralists to play this vital role unless they were equipped with modern and productive 

technologies.  
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Accordingly, during the early stage of implementation of the ADLI strategy, the government 

introduced measures to provide smallholder farmers with technology and better farming 

practices, improved seeds, fertilizers, irrigation, rural roads, and marketing services.
13

 Yet, this 

endeavor didn’t bring about fundamental change as regards the productivity of the agricultural 

sector, and output remained volatile due to heavy dependency on the amount and timing of 

rainfall.
14

 This failure necessitated the broadening of the policy scope from smallholder 

agriculture to other sectors, especially the industry sector and the urban sector.  

Hence, in what may be called Enhanced ADLI, strong emphasis was placed on growth 

acceleration, which was to be attained through commercialization of agriculture and private 

sector development.
15

 Policy targets in this Enhanced ADLI were not limited to smallholder 

farmers in rural areas. Large-scale commercial agriculture (including flower farms), urban micro 

and small producers, medium and large manufacturers, and foreign-invested firms all came 

within the purview of Ethiopian industrial policy.
16

 Dispute this policy adjustments, the 

Ethiopian export continues to be dominated by unprocessed commodities. Once again, as a 

result, looking for another policy option became imperative.  

The current scope of Ethiopian industrial policy is sufficiently flexible that all policy options for 

industrial development, including those not compatible with Core ADLI, are freely studied and 

implemented.
17

 At any rate, the above failures indicate that the ADLI strategy cannot be 

successful without disseminating modern and productive technologies to Ethiopia farmers. This 

fact make TOT central in the implementation of the ADLI strategy.  

6.1.2.1. Ethiopian Rural Development Policy and Strategies  

The key element of the Ethiopian economic objective is assuring accelerated economic growth. 

Taking in to account the available factors of production in the country, the FDRE Government 
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decided that the development strategy of the country shall center on agricultural and rural 

development to promote a judicious use of the available factors of production.
18

   

Accordingly, the government formulated a rural development policy and strategy in 2002. As 

stated in this document, one of the basic directions of the agricultural development policy is the 

adoption of labor incentive production method.
19

 However, the document clearly states that this 

doesn’t mean the agriculture sector employs backward technology and traditional agricultural 

practices. It rather envisages the use of advanced technologies and farming methods that are not 

labor displacing in nature.
20

 Put differently, though the document favors advanced technologies, 

it doesn’t promote the use of extensive technology by few people. It asserts that the labor-

intensive strategy is capable of yielding sustained results in terms of increasing agricultural 

productivity and promoting technological growth.
21

 

It is not, however, specifically stated in the policy document whether such a policy direction 

includes the adoption of foreign technology. The strategy focuses on educating and training the 

agricultural labor force to build up skills and enhance labor initiations. It also recognizes that 

educating and training the labor force would not be meaningful unless farmers accessed relevant 

technologies which enable them to increase productivity.
22

 Hence, the document states that 

duplication and diffusion of contentiously improving technologies is part and parcel of the task 

of enhancing the productive capacity of the people.
23

 

As far as the type technologies that need to be disseminated to the farmers is concerned, the 

document mentions four characteristics. The technologies should be: labour intensive; market 

sensitive; responding to the needs of the varied agro- ecological conditions and practicable. 

When the document states that the technology should be labor intensive, it is referring to  

technologies that do not replace labour with advanced technologies and capital. The technologies 

must be based on the use of labour.
24
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As to the source of the technologies, recognizing the low technological capability of the country 

to generate new technologies, the document indicates that the main source of technology would 

be technologies that are available globally.  In this regard, the document in plain language states 

that  

“... it takes quite a long time to train researchers, make them competent and to 

apply their expertise to generate new technologies. We also recognize that 

inventing new technologies through research is a time-consuming process. If we 

try to base our agricultural development on the time it would take to enhance our 

research capacity and generate new technologies based on this increased 

capacity, the objective of accelerated development will be no more than an 

aspiration. As our intent is to accelerate agricultural development, we cannot 

afford to rely solely on our own research findings. 

We realize that the level of technological development in Ethiopia is extremely 

low as compared to that of the rest of the world. Technology in use elsewhere is 

invariably new to us. Yet, a great many of these technologies are compatible with 

conditions in our country. It would be foolish not to take advantage of what is 

available globally. Indeed, there is no reason to retard our development by not 

adopting and adapting such technologies. Hence, the main source of our 

technology will be from other countries rather than those indigenously 

developed.”
25

 

From the above quote, it is possible to infer that the document mainly focuses on selecting and 

adopting technologies available abroad. It envisages that the selected technologies will be 

disseminated to the farmers through the agricultural extension service.
26

  

The above discussion reveals that the Ethiopian rural development policy and strategies 

recognizes the importance of accessing foreign technology to bring about accelerated agricultural 

development. The document lists out the tasks that need to be accomplished to guarantee 

technology diffusion among farmers. These are development of strong agricultural extension 

service and establishing close link between research and extension service institutions.  

6.1.2.2. The Ethiopian Science, Technology and Innovation Policy  

the present Ethiopian science, technology and innovation policy is formulated in 2012. The 

policy document acknowledges that the economic growth of the country will not be sustainable 
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unless a strong national technological capability is established in the country.
27

 Accordingly, it 

asserts that focus must also be given to Science, Technology and Innovation (STI).
28

 The 

document aimed at: 

“... the creation of a national framework that will define and support how 

Ethiopia will ... search for, select, adapt, and utilize appropriate and effective 

foreign technologies as well as addressing the establishment of national 

innovation system.”
29

 

The document aspires “[t]o see Ethiopia entrench the capabilities which enable rapid learning, 

adaptation and utilization of effective foreign technologies by the year 2022/23.”
30

 To achieve 

this vision, the document lists some objectives. Establishing and implementing an appropriate 

national technology capability accumulation and transfer system, and creating conducive 

environment to strengthen the role of the private sector in technology transfer activities 

sustainably are among these objectives of the policy. This indicates the paramount place given to 

TOT under the policy document. 

In addition, the document identified eleven critical policy issues. Technology transfer is 

identified as one of these crucial policy issues.
31

 As it is the case with other crucial policy issues, 

the document further presents the policy direction and strategies required to address this issue. 

The document states that the issue of technology transfer should primarily focus on devising a 

system of learning, adapting and utilizing as well as disposing of imported technologies in order 

to meet national demand.
32

 To this end, the document lists five strategies which may help in 

building the capability to learn, adapt and utilize foreign technology. These are:  

1. “Import effective and appropriate foreign technologies and create 

capabilities of adaptation and utilization of these technologies in 

manufacturing and service providing enterprises; 

2.  A system to search, select, adapt, utilize as well as dispose imported 

technologies should be established and implemented; 
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3. Establish and implement a system to use foreign direct investment (FDI) and 

other ways of supporting technology transfer; 

4. Strengthen technology transfer among and between various manufacturing 

and service providing enterprises; 

5. Strengthen wide use of intellectual propriety, standards and other related 

information in support of technology transfer.”
33

 

The other critical policy issue identified by the document is human resource development. The 

document recognizes the need for competent local technicians, engineers and scientists to search 

for, select, diffuse, adapt and use technologies from other countries.
34

 Taking the shortage of 

trained manpower to undertake these activities in to consideration,  the policy document pledges 

that the national education and training system will place emphasis on producing engineers and 

natural scientists in manufacturing and service providing enterprises; qualified in understanding 

and utilizing appropriate technologies. 

Intellectual property rights are another crucial policy issue identified by the policy document. It 

noted that “Intellectual Property system is said to play a valuable role if it contributes to 

technology transfer as well as to technology capability building through FDI and technology 

licensing.”
35

 It further states that Ethiopian IPRs protection system has played minimal role in 

facilitating technology transfer and expansion of local innovation activities. Accordingly, it 

asserts that the Ethiopian IP system needs to be designed in such a way that, among other things, 

supports the endeavor of technology learning.
36

  

The other crucial policy issue is Science and technology information. The document noted that 

collecting, organizing, analyzing, disseminating, and using information related to science and 

technology is of significant importance for successful technology transfer. Recognizing the 

absence of no well organized science and technology information source or system as required 

by manufacturing and service providing enterprises, higher education, researcher institutes and 

other entities, the document set developing and establishing a national science and technology 
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information system to fill the gaps and bring expected results, including the acceleration of 

technology transfer, as one of its strategies. 
37

 

The last, but not least, crucial policy issue is international cooperation. The policy document 

state that cooperation in the area of science and technology is essential for accessing 

technological information, manpower training, expert assistance, scientific visit, joint ventures in 

technology transfer and funding of scientific and technological projects.
38

 It further noted that the 

prime focus of the country’s international relations should be to encourage cooperation with 

developed and developing countries as well as with various international and regional 

organizations with the objective of building national technological capabilities.
39

 

As regards the implementation of the policy, the main actors of innovation system are: National 

Science, Technology and Innovation Council; Ministry of Science and Technology; and other 

related ministries and Innovation Support and Research System.  The National Science, 

Technology and Innovation Council is established by government. The members of council are 

comprised government officials, scientists and prominent individuals from the private sector. 

These members and the chairperson of the council are appointees of the government.
40

 

The National Science, Technology and Innovation Council is in charge of initiating, 

coordinating, monitoring and evaluating the implementation processes of the policy and the 

overall science. Technology and innovation developments in the country. In particular, the 

Council has the following tasks to do.  

a) “Based on consultation present recommendations on the selection and 

prioritization of national technology capacity building programs; Monitor 

and evaluate technology adaptation and utilization activities in all national 

priority programs; 

b) Present recommendations for resource allocation for technology capacity 

building out of the gross domestic product (GDP); Monitor and evaluate its 

implementation 

c) Recommend national priority areas where support should be provided in 

the creation of competent human resource in science and technology, and 

to subsequently monitor and evaluate the implementation of such 

recommendations; 

                                                           
37

 Id, at 17. 
38

 Id, at 19. 
39

 Id, at 20.  
40

 Id, at 23. 



77 
 

d) Create and promote an environment of integration and synergy among all 

actors innovation system.”
41

 

The policy document imposes the responsibility to implement the recommendations of the 

Council on the Ministry of Science and Technology. The ministry also serves as secretariat of the 

council. Furthermore, it coordinates all actors of technology transfer activities involved in 

technology searching, selection, acquisition, learning, adaption and utilization.
42

 

From the above explanation, it is possible to conclude that TOT is give due attention in the 

Ethiopian Science, technology and innovation policy. The policy recognizes the importance of 

accessing foreign technology to sustain the economic growth of the country. it also consider the 

capacity to adopt and implement foreign technology as a prerequisite to develop indigenous 

technologies.  

6.1.2.3. Education Policy  

The Ethiopian education policy is principally embodied in the FDRE Education and Training 

Policy. This policy is formulated in 1994. Thereafter, the government has developed various 

action plans to implement this policy document. One is the Education Sector Development 

Program IV. Here in under, the place given to TOT under these documents will be explained 

briefly.  

The issue of technology transfer is recognized under both documents. The Education and 

Training Policy gives a generic recognition to technology transfer where it identifies one of the 

objectives of education and training to be the creation of competent citizens who, among other 

things, “...show positive attitude towards the development and dissemination of science and 

technology in society.”
43

 Normally, it is TVETs and higher education institutions which are 

expected to disseminate technology in the society.  

Taking this fact in to consideration, Education Sector Development Program IV provides that 

TVET providers and institutions strengthened to be centers for technology capabilities’ 

accumulation and transfer.
44

 It also states the major emphasis of higher education institutions 
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will be, among other things, the sustainable development of research capacity for knowledge 

creation and technology transfer in priority sectors.
45

 This requires qualified manpower in the 

science and technology field. As a result, the Education Sector Development Program IV 

targeted to evolves the ratio of intakes Science and technology to Social Sciences and 

Humanities from 58:42 in 2008/09 to 70:30 in 2014/15.
46

 The ministry of education has 

announced that this target was already met before the planned year. 

The above explanation indicates general idea of technology transfer is among the major 

dimensions of the Ethiopian TVETs and higher education addressed in policy documents. On top 

of these, The objectives of higher education, as sated under Higher Education Proclamation No. 

650/2009, emphasizes the importance of technology transfer. As per Art. 4 (2) of this 

proclamation, objectives for higher education that include “promote and enhance research 

focusing on knowledge and technology transfer consistent with the country's priority needs.” The 

proclamation further directs the attention of research at institutional and individual level to focus 

on problem solving through technology transfer. The relevant part of Art. 24 of the proclamation 

reads: 

“1/ The focus of research in any institution shall be on promoting the relevance 

and quality of education and on the country's development issues focusing on 

transfer of technology. 

... 

3/ More specifically, every institution shall undertake research that shall: 

a) Take into account the priority needs of the country and enable the 

country to solve its challenges and build its capacity through 

technology transfer; 

b) Equip students with basic knowledge and skills that enable them to 

undertake further and relevant studies and research.”
47

 

Besides, as per Art. 25 (2) of the proclamation, every institution is required to allocate sufficient 

fund specifically earmarked for research focusing on technology transfer and innovation. 

Institutions and their academic staff are also entitled to “enter into joint research and receive 

research funds from external and foreign sources if the research falls within the research 
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standard, code of professional ethics, and norms of the institution.”
48

 This entitlement provides 

higher education institutions the opportunity to do research with advanced systems and tap the 

available research funds in the international academic arena. In doing so, it creates better chance 

of technology transfer not only in the content of the research itself but also in using the research 

facilities of the partner institutions, and learning more advanced methodologies.
49

  

Moreover, the proclamation authorizes higher education institutions to offer short term trainings 

with the goal of “imparting knowledge and skills in specific fields, and award appropriate 

certificates.”
50

 This flexibility in designing programs and trainings would enable the institutions 

to be responsive to the needs of market and the industry. Trainings focused on disseminating 

specific knowledge, building particular skills, or transferring knowhow learned from elsewhere 

would be possible with such flexibility at disposal.
51

 

In general, as described in policy documents and the Higher Education Institutions Proclamation, 

learning from others, through research focusing on technology transfer, adaptation to fit to local 

needs and circumstances and dissemination of results to industry and society in general, forms 

one of the pillars of the Ethiopian education policy. This indicates the central place given to TOT 

under these documents. Empirical researches assert, however , that though the general idea of 

technology transfer is recognized in Ethiopian  education polices and discussed on different 

platforms, it is put in  practice far less.
52

 

6.1.2.4.  Intellectual Property Rights Protection Policy  

So far, Ethiopia doesn’t have a distinct and comprehensive IPRs policy. Nonetheless, since it is 

believed that, apart from enacting IP laws and establishing an institution to administer same, a 

national IP framework is needed to ensure the contribution of IP to the realization of the 

country’s development goals, there is a process under way to issue a comprehensive IP policy. 

The consultant in charge of preparing IP policy has developed a draft IP policy to Ethiopia and 

tabled it for discussion by stakeholders. Here in under, the place given to TOT under this draft IP 

policy and strategy will be assessed.  
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The draft policy recognizes IP as an instrument for, inter alia, stimulating the transfer and use of 

foreign technologies.
53

 As a result, facilitating the transfer of foreign technologies to Ethiopia is 

mentioned as one of the mission
54

 and objectives
55

 of the IP policy of the country. Furthermore, 

the draft document identified the transfer of foreign technology as one of the crucial issues of the 

IP policy of the country.
56

 With the view to address this policy issue the draft document 

enumerates strategies that will be implemented. These are: 

a) “Reviewing and amending existing intellectual property laws, enacting new 

intellectual property laws and joining relevant regional and international 

intellectual property agreements aiming at strengthening the intellectual 

property system and stimulating the transfer of foreign technology. 

b) Promoting the existence of the Intellectual property system in Ethiopia and 

encourage increased use of the system by foreign technology holders using 

various tools including programs aiming at attracting foreign investment.  

c) Establishing and regularly updating a national data-base on the status of 

transfer of foreign technology. 

d) Setting up centers, facilitating access to and promoting the use of 

technological and information sources such as patent documents available 

in EIPO and other sources as a means to acquire, adapt and exploit foreign 

technologies that form part of the public domain. 

e) Establishing a feedback mechanism to evaluate and document the use and 

contribution of patent documents and related sources in adapting and 

exploitation of technologies in the public domain.”
57

 

It is questionable whether the above listed strategies will bring about the intended result, i.e, 

facilitating the inflow of foreign technology in to the country. For instance, the international IP 

system is more of protectionist. Joining international IP agreements may only strengthen the 

country’s IP system towards protectionism. Making available data bases on technology is not 

also as such determinant factor in facilitation the inflow of foreign technology.  

Beside the above mentioned drawbacks, one of the goals of the policy document is the use of 

IPR in selected key priority areas like the leather and textile industries.
58

 To achieve these goal, 
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the draft policy pelage to “provide incentives to encourage the generation, protection and 

commercialization of intellectual property assets in the creative, textile and leather industries and 

facilitate or stimulate the transfer of foreign technology.”
59

 If the country has the courage to put 

this incentive mechanism in to practice, it will facilitate the inflow of foreign technologies in to 

the country in the stated priority areas.  at any rate, the above brief discussion indicates the 

paramount importance given to TOT under the draft IP policy.  

6.1.2.5. The Place of TOT under the GTP 

The Ethiopian government has been implementing the GTP since 2010. Though the GTP period 

is expected to be completed at the end of the current budget year, government officials and 

different media outlets are indicting that the second part of the plan will commence at the 

beginning of the next budget year. With the hope that the next part of the GTP will essentially be 

the same with the present one, the writer of this paper found it important to examine the place of 

TOT under the GTP. The following is an explanation of the place given to TOT under the GTP. 

As stated above, the GTP states that one of the fundamental policy directions of the Ethiopian 

government is ensuring accelerated and sustained industrial development. It also promises that 

favorable conditions will be crated to this end, and, there by the industry sector will play a key 

role in the economy of the country. It further states that a particular emphasis will be given to the 

support and expansion and development of micro and small enterprises (MSEs), and medium and 

large industries.  

As regards MSEs, the plan provides that development of SMEs is strategic focus of the industrial 

development direction of the country. As a result, it promises that conducive environment to 

expand the quality and quantity of SMEs will be put in place. It further states that, as an 

implementing strategy, TVETs will serve as skill and technology centers that support MSEs 

through technical skill and entrepreneurship training, and technology transfer and 

improvements.
60

 This implies that the plan designated TVETs as technology transfer centers of 

SMEs.  
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With respect to medium and large enterprises, the GTP identified the followings as priority areas 

of the industrial development strategy.  

1. “Textile and Garment industries  

2. Leather and leather related industries  

3. Sugar and sugar related industries  

4. Cement industry 

5. Metal and engineering industries  

6. Chemical industries  

7. Pharmaceutical industry  

8. Agro-processing industry.”
61

  

Given the low technological capability of the country, the development of the above-mentioned 

industrial sector requires the adoption of foreign technology. In this regard, the GTP states that 

foreign technical support will be reoriented, inter alia, to enhance TOT. It also states that the 

capacity of Ethiopian investors to collaborate with foreign investors will be built
62

  

From the above discussion, it is possible to conclude that though the GTP recognizes the role of 

TOT in implementing the industrial development direction, it raise the issue incidentally. It 

doesn’t mention the activities that must be done in order to access foreign technologies.  

6.2. The Legal Regime for TOT in Ethiopia  

Under the previous section, it has been noted that different policy documents of the FDRE 

government acknowledge the importance of TOT in fostering and sustaining the country’s 

economic growth. In particular, the science, technology and innovation policy targeted to bring 

about systematic TOT in to the country starting from 2015. To achieve this goal, there must be 

favorable legal environment for technology transfer activities. In fact, the mission of the policy 

document is: 

“...creat[ing] a technology transfer framework that enables the building of 

national capabilities in technological learning, adaptation and utilization through 

searching, selecting and importing effective foreign technologies in 

manufacturing and service providing enterprises.”
63

 

                                                           
61

 Id, at 69. 
62

 Id, at 70. 
63

 The Federal Democratic Republic of Ethiopia, supra note 27, at 4. 



83 
 

This normally includes putting in place conducive legal environment for TOT processes. In this 

regard, the pervious science and technology and innovation policy of the country
64

 mandated the 

Ministry of Science and Technology to draft laws and regulations on TOT. Yet, the policy 

document expired before the ministry enacted a law that specifically governs TOT. The only 

specific law that is entirely devoted to govern TOT in Ethiopia was Transfer of Technology 

Council of Ministers regulation No. 121/1993. As explained below, this regulation is expressly 

repealed in 2003.  

Nonetheless, there are other areas of laws which directly or indirectly regulate and have a 

bearing on the technology transfer activities. Cases in point are the patent law, the investment 

law, trademark law, trade secretes protection law. This section is designed to analyze the TOT-

related provisions of these laws with the view to address the issues whether these pieces of 

legislations are adequate enough to govern TOT processes, and whether they created favorable 

legal environment for technology transfer in Ethiopia.  

6.2.1. Regulation of TOT Agreements 

As explained above, one of the methods through which technology transfer takes place in to a 

country is contractual agreement.  It is further stated that the terms and conditions of such type of 

agreements need to be carefully regulated as the agreements may contain various forms of 

restrictive terms and conditions. In this sub section, the Ethiopian law on TOT agreements will 

be explained in a fairly detail manner. Yet, before embarking on this endeavor, it is found 

important to explain how such type of agreements are regulated in other countries with the view 

to draw a comparative analysis with the Ethiopian regulatory system.  

6.2.1.1. Regulation of TOT Agreements in other Jurisdictions  

The discussion here in under gives some picture of the regulatory framework for TOT 

agreements in Vietnam and Uganda. The experience of these jurisdictions is selected based on 

their relevance to the Ethiopian situation. The Ethiopian government repeatedly announced that 

it follows the Asian Tigers development model to transform the country in to middle income 
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economy within a short period of time. The Vietnamese experience is selected having this fact in 

mind. Put differently, the Vietnamese experience is selected as a representative of Asian Tigers 

law on TOT agreements. Ugandan experience is selected because of Uganda’s geographical 

proximity to Ethiopia, and its economic and technological conditions similarity with Ethiopia.  

C. The Vietnamese Experience  

In Vietnam, TOT agreements are governed by the Vietnamese Law on Technology Transfer No. 

80/2006/QH11. This piece of legislation regulates TOT activities conducted in Vietnam, both 

from Vietnam to abroad and from abroad into Vietnam. The substantive part of the legislation 

provides for, inter alia, the rights and obligations of persons engaged in technology transfer 

activities; the competence of state management agencies in regulating such activities; and the 

measures that has to be taken by government agencies to encourage and promote technology 

transfer.
65

 

The Vietnamese Law on Technology Transfer recognizes the right of technology owners to 

transfer the ownership and use of their technology under Art. 8. One of the methods by which 

technology owners may exercise this right is by entering in to an independent technology transfer 

contract.
66

 This contract is subject to various formality requirements. The contract must be made 

in written form or in other equivalent forms, including telegram, telex, fax, data message or other 

forms as provided for by law.
67

 As far as registration is concerned, it doesn’t seem a mandatory 

requirement. Pursuant to Art. 25 (1) of the Law on Technology Transfer, parties to a technology 

transfer agreements are required to register their agreements before the competent state authority 

whenever they intend to  enjoy preferences and incentives provided under the  law. This implies 

that registration doesn’t affect the validity of the agreement.  

The law also provides for the limitations to the right of technology owners to transfer their 

technology. It imposes retraction on the transfer of some technologies for the purpose of 

protecting Vietnamese national interest, human health, values of culture, animals, plants, natural 

resources and the environment.
68

 In addition, as per Art. 11 of the Vietnamese Law on 
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Technology Transfer, the transfer of some other technologies may be banned for security, 

economic, social and cultural concerns. Furthermore, the parties to a technology transfer contract 

are duty bound  “[n]ot to reach agreement on anti-competition clauses banned under the 

Competition Law.”
69

 

Art 8 of the Vietnamese law on competition lists down agreements that constitute restraint of 

competition. Some of these agreements include: 

1. “Agreements to restrain or control the quantity or volume of goods and 

services produced, purchased or sold; 

2. Agreements to restrain technical or technological developments or to 

restrain investment; 

3. Agreements to impose on other enterprises conditions for signing contracts 

for the purchase and sale of goods and services or to force other 

enterprises to accept obligations which are not related in a direct way to 

the subject matter of the contract; 

4. Agreements which prevent impede or do not allow other enterprises to 

participate in the market or to develop businesses; and  

5.  Agreements which exclude from the market other enterprises which are not 

parties to the agreement.”
70

 

Art. 9 of the same law prohibit contracting parties from entering in to the above mentioned 

agreements. The cumulative reading of this stipulation with Art. 20 (f)
71

 of the Vietnamese Law 

on Technology Transfer provides that parties to a technology transfer contract may not enter in 

to the listed agreements. This implies that the Vietnamese Law on Technology Transfer prohibits 

the inclusion of restrictive terms and conditions in TOT Agreements.  

As to measures that have to be taken by competent state authorities to encourage and promote 

technology transfer, the Law on Technology Transfer states that the Vietnamese government 

encourages organizations and individuals to participate in developing the technology market in 

form of investment “in the building of technology market infrastructure, including technology 

marketplaces, technology fairs, technology exhibitions, technology exchanges.”
72

 It provides for 

various incentives, including income tax exemption and custom duty exemption, to persons who 
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engage in TOT activities in areas of vital importance to Vietnam.
73

  It also sets up a national 

technological renewal program and fund with the view to encourage and promote technology 

transfer.
74

  

To sum up the present discussion, under the Vietnamese Law of Technology Transfer, TOT 

agreements need to be made in written form. The law regulates the content of these agreements. 

In particular,  the parties to the agreement may not enter in to an agreement for the transfer of a 

technology that may have adverse effect on national interest human health, animals, the 

environment etc. In addition, the law prohibits the parties from entering in to agreements on 

terms and conditions which have restrictive effects. These prohibited terms and conditions are 

enlisted under Art. 8 of the Vietnamese Law on Competition. More interestingly, the law 

provides for different incentives to persons who may engage in TOT activities in different forms 

and areas.  

D. Ugandan Experience  

In Uganda, TOT agreements are regulated by the Ugandan Investment Code. Specifically, Part 

IV of the Ugandan Investment Code Act stipulates formality requirements for and conditions in 

TOT agreements. To begin with, any agreement for the transfer of foreign technology in to 

Uganda need to be registered before the Ugandan Investment Authority.
75

 Implicit in this 
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requirement is that TOT agreements must be made in written from as registration presupposes 

the same.  

As to the conditions in TOT agreements, as indicated in the above paragraph, the power to 

register TOT agreements is vested with the Ugandan Investment Authority. The authority may 

register an agreement for the transfer of technology up on fulfilling certain conditions. In 

particular, the authority may register a TOT agreement, under the same, if: 

1. The royalties and fees which may be paid to the technology transferor are fair and 

reasonable having regard to the use of the technology concerned;  

2. Payments of royalties and fees are supposed to be ceased up on lawful termination of the 

agreement or if that technology or expertise becomes public knowledge otherwise than 

through the fault of the licensee; 

3. The royalties and fees will be reduced if a third party acquires and uses the technology 

concerned otherwise than the fault of the technology recipient.   

4. Any technical assistance shall, where necessary, include technical personnel as well as 

full instructions and practical explanations expressed in clear and comprehensive English 

on the operation of any equipment involved; 

5. The transferor shall provide technical assistance in connection with marketing 

programmes and purchasing equipment involving the use of that technology or expertise; 

6. The transferee shall acquire the right to continued use of that technology or expertise 

after the termination of the agreement; and 

7. The transferor shall, if the transferee so requires, continue to supply spare parts and raw 

materials for a period of up to five years following the termination of the agreement. 
76

 

Furthermore, the authority is required to make sure that at the agreement doesn’t contain 

conditions which:   

(a) “Restricts the use of other competitive techniques; 

(b) Restricts the manner of sale of products or exports to any country; 

(c) Restricts the source of supply of inputs; or 

(d) Limits the ways in which any patent or other know-how may be used.”
77
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The above discussions indicate that a person who agrees to transfer technology to a Ugandan 

firm will be subject to a number of conditions. The law prescribes these conditions with the view 

to reap as much benefits as possible from TOT agreements. It also aimed at generating 

significant impacts on the technology absorption capacity and economic viability of domestic 

investment partners.
78

 

Apart from specifying the above conditions, the code provides for incentives to persons who may 

undertake TOT activities. The code stipulates that any person who contribute to three or more of 

the objectives of the code, as mentioned under Section 12) is eligible for investment incentives. 

As per Section 12 (d) of the code, the introduction of advanced technology or upgrading of 

indigenous technology is one of objectives of the country’s investment law. This implies that 

parties to TOT agreements may be eligible to incentives if their agreement contributes to the 

introduction of foreign technology.  This incentive may motivate parties to TOT agreements to 

design the terms and conditions of their agreement in the way that contribute to the rapid inflow 

of foreign technology in to Uganda.  

In short, the Ugandan Investment Code Act stipulates the formality requirements TOT 

agreements must fulfill. TOT agreements must be made in written form and register before the 

Uganda Investment Authority. Before registering the agreement, the authority is required to 

ascertain the fulfillment of the conditions specified under Section 30 of the code. This provision 

specifies  terms and conditions that have to be incorporated in any TOT agreements. It also states 

prohibited terms and conditions of TOT agreements. In general, under the Ugandan TOT 

regulatory system, TOT agreements which contain restrictive terms and conditions will not be 

registered by the authority and gibe effect. 

6.2.1.2. Regulation of TOT Agreements in Ethiopia 

The first piece of legislation enacted to specifically deal with TOT in Ethiopia was the Transfer 

of Technology Council of Ministers regulation No. 121/1993. This regulation is enacted by the 

Council of Ministers in accordance with the Encouragement, Expansion and Coordination of 

Investment proclamation No. 15/1992. The regulation governs, inter alia, the formality 
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requirements for TOT agreements, evaluation criteria for the approval and registration of TOT 

agreements and grounds for the cancellation of registered TOT agreements. Yet, this regulation 

is expressly repealed by the ''Investment (Amendment) Proclamation No. 375/2003."
79

 Even a 

single TOT agreement was not registered during this 10 year realm of the regulation.
80

 This may 

be one reason for the abolishing of the regulation.   

Now days, the relevant active law that governs TOT agreements is the Investment Proclamation 

No. 769/2012. Before addressing the question how this proclamation regulate TOT, the writer of 

this paper found it imperative to discuss the substance of the repealed TOT regulation with the 

view to make historical comparative analysis with the present regulatory system. Accordingly, 

herein under, the substance of the regulation will be analyzed.  

To begin with formality requirements, the regulation stipulates that TOT agreements shall be 

made in written form.
81

 It further states that the language of the agreement shall be English. The 

other formality requirement is registration. A technology transfer agreement which is not 

registered before the investment office has no legal effect.
82

 Before registering any TOT 

agreement, the office was required to evaluate the agreements against the grounds of evaluation 

as provided under the regulation. The grounds of evaluation are listed from Art. 10 up to Art. 21 

of the regulation. A close looks at to these provisions reveals that the regulation is very much 

intrusive in to the parties’ autonomy. And try to regulate each detail of technology transfer 

agreements.  

In particular, the regulation obliges the technology supplier to guarantee ownership and validity 

of industrial property, the suitability of the technology for the manufacture of goods and services 

as stipulated under the agreement, and the comprehensiveness and efficiency of the technology 

for attaining the desired result.
83

 It also obliges the technology supplier to provide training for 
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local personnel, supply accessories, components and spare parts, and provide technical services 

to the technology recipient.
84

 In addition, it regulates the payment obligations of the parties.
85

 

The above grounds of evaluation suggest that the regulation adopted a rigid TOT regulatory 

framework. It is only up on the fulfillment of these grounds that the TOT agreement may be 

approved.  An agreement approved having regard to the grounds of negotiation shall be 

registered forthwith. The grounds for refusal for registration are listed under Art. 23 (1) of the 

regulation. The part of the text of this provision reads:  

“1. The Office shall, depending on the nature and type of the technology, refuse to   

approve and register agreements involving the transfer of technology in cases 

where: 

a) Restrictions are imposed on research and development adaption and 

modification of activities by the recipient! in connection with the technology 

transferred; 

b) The technology to be transferred is proved to be obsolete  and/or unsuitable 

or available in Ethiopia; 

c) Where the agreement includes clause that enable the technology supplier 

directly or indirectly control or to intervene in the management of the 

recipient; 

d) The agreement contains obligations to transfer or to use industrial property 

rights or improvement obtained by the technology recipient, with or without 

compensation, of information embodies an element or reciprocity or an 

advantage to the recipient;  

e) The agreement is fixed for unduly long duration;  

f) The agreement contain clauses prohibiting or restrictive without valid 

grounds, the use of complementary technology; 

g) The recipient is required to obtain equipments, tools, spare parts or raw 

materials exclusively from a specified source, when alternative supply or 

facilities exist on the national or international market or  to accept additional 

technologies, future innovations and improvements, goods and services not 

wanted by him; 

h) Reproduction volumes are limited or sale or resale prices are imposed on the 

recipient national production or exports; 

                                                             ...”
86

 

The above listed grounds to reject registration of TOT agreements indicate that TOT agreement 

which might have negative effect on national economic, security and social interests would not 
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have been given effect. This requirement is the norm in the TOT regulatory system of almost all 

countries of the world. In addition, the quoted provision prohibited the inclusion of restrictive 

terms and conditions in TOT agreements. This also makes the previous regulatory system similar 

with the Vietnamese and Ugandan counter parts.  

Apart from approving and registering TOT agreements, the regulation mandated the office to 

monitor the implementation of the terms and conditions specified under the agreement. It is also 

authorized to receive periodic reports concerning the benefits derived from the technology 

transferred, steps taken on the establishment of R & D, measures undertaken on the absorption 

and adaption of the transferred technology etc. 

From theoretical point of view, the above explanation indicates that the regulation created a 

strong regulatory framework for TOT agreements. The agreements were supposed to be   

subjected to close scrutiny by the office before and after approval and registration. Yet, as stated 

above the regulation was expressly repealed after 10 years of tenure by Art. 6 of the Investment 

(Amendment) Proclamation No. 375/2003.   

Coming to the present regulatory system of TOT agreements, the relevant active law is the 

Investment Proclamation No. 769/2012. This proclamation devoted two provisions to deal with 

the definition of TOT and registration of TOT agreements.
87

 The reading of these provisions 

indicates that the proclamation adopted an extremely lenient regulatory system. It doesn’t 

provide for provisions which prohibit respective terms and conditions of TOT agreements. It 

doesn’t also provide for the grounds to reject the registration of a TOT agreement. In fact, it 

seems that the Investment Agency has no authority to refuse to register TOT agreements based 

on any ground.   This implies that agreements for the transfer of foreign technology are not 

subject to any conditions. This is a U turn shift when it is compared to the previous TOT 

agreements regulatory system. As compared to the Vietnamese and Ugandan experience, it is 

also possible to assert that, in Ethiopia, TOT agreements are de-regulated juridical acts.  

At this juncture, one may ask whether it is reasonable to totally do away from the rigid TOT 

agreements administration and adopt a lenient one. Ato Mulugeta Wube, who is an officer of the 
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Ministry of Science and Technology,  states that investors have so many alternative countries to 

invest in. He further assert that If a country adopt a rigid TOT regulatory system, foreign 

companies may decline to enter in to TOT agreements with the nationals of that country. 

Accordingly, he concluded, it was not timing and wise to adopt the regulation at the transitional 

period as the country was not in a situation to select technologies at that time.
88

 Though he didn’t 

find it wrong to repeal the regulation in 2003, he is of the opinion that it is high time to adopt a 

regulation that govern TOT agreements as the inflow of technology is increasing at an alarming 

rate.
89

   The officer of the legal directorate of the Ministry, Ato Ephrame Hailu, also buys this 

idea. He asserts that the present legal framework is not adequate to regulate TOT.
90

 Accordingly, 

he stated, the ministry is developing a draft TOT regulation to be adopted by the Council of 

Ministers after deliberation by various stakeholders.  

The writer of this paper is of the opinion that it is not wise to let foreign technology suppliers and 

local recipients to freely agree on the terms and conditions of TOT agreements as they wish.  

TOT agreements must be subject to a number of important conditions so as to generate some 

significant impact on local technological absorption capability. It is important to impose various 

conditions that range from the requirement to train local personnel to prohibiting the inclusion of 

restrictive terms in TOT agreements. As regards the latter, in most developing countries, parties 

to a TOT agreement may not contain a condition which: (a) Restricts the use of other competitive 

techniques; (b) Restricts the manner of sale of products or exports to any country; (c) Restricts 

the source of supply of inputs; or (d) Limits the ways in which any patent or other know-how 

may be used.
91

 These prohibitions do not only facilitate TOT, they also restrict anti- competitive 

practices. Hence, Ethiopia shall adopt same rule to acquire foreign technologies and curb anti 

competitive practices.  

In addition, the adoption of stronger regulatory system may alive the problem of information 

asymmetry, which is an inherent feature of the trade in technology. Ethiopian firms in general 

have poor access to information concerning new developments in the technological field. The 
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technology may not also be available to them for purpose of examination prior to its acquisition 

As a result, they may not have full information concerning the technology they aspire to acquire. 

On the contrary, technology suppliers often know everything about the technology. This 

information gap may distort the whole bargain process of the technology supplier and recipient 

and the technology recipient may agree to buy/license a technology which may not be useful to 

the intended purpose. This problem can be alleviated by, for example, adopting a TOT regulatory 

system that obliges technology suppliers to guarantee the suitability of the technology for 

manufacturing of goods or rendering of services as agreed upon between the parties and 

stipulated in the agreement.  

Moreover, the current economic situation of the country warrants for the regulation of TOT 

agreements. As stated above, even a single TOT agreement was not registered during the 10 year 

tenure of the repealed TOT regulation. This may be attributable to the absence of FDI inflow and 

economic situation of the country at that time. Now days, the country’s economic reality is not 

the same as it was the case 15 years back. The economy of the country has started to show 

progress.  The country is becoming an attractive investment destination for foreign investors. 

More and more local firms are starting to invest in the manufacturing industry. As a result, after 

the regulation was repealed, the Ethiopian Investment Commission has managed to register 

about 23 TOT agreements.
92

  These changes warrants for the regulation of the subject matter.  

Furthermore, in order to facilitate TOT, persons who involve in this activity should be entitled to 

certain incentives. The government should also put in place a mechanism to assist local firms in 

their endeavor to acquire foreign technology.  To this end, it is imperative to regulate TOT 

transactions.  

As indicated above, the government also buys the idea that it is high time to regulate TOT 

transactions. As a result, the Ministry of Science and Technology is developing a draft regulation 

on the choice, search, selection, introduction, use, and adaption and disposition technology. This 

draft regulation incorporates provisions which regulate TOT agreement from technology choice 
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phase to disposition.
93

 Under the forthcoming subsection, the relevant provisions of the draft 

TOT regulation will be analyzed in light of the international code of conduct on TOT.  

6.2.1.3. Regulation of Technology Transfer under the Draft TOT Regulation 

The draft TOT the regulation stipulates the formality requirements of TOT agreements, the 

powers and duties of institutions which may participate in TOT activities, the rights and 

obligations of the parties to TOT agreements, and the grounds to approve and refuse to register 

TOT agreements. As regards formality requirements, it states that TOT agreements should be 

made in written from.
94

 It also stipulates that the language of the agreements should be Amharic 

and English, and, in case of discrepancies, the latter shall prevail.
95

 The agreement is also need to 

be registered. The grounds for evaluating TOT agreements and refusing registration of the same 

are almost carbon copies of the grounds stipulated under the repealed regulation. 

Art 13 of the draft regulation enlists the grounds for rejecting the registration of a TOT 

agreement. As per this provision, the government organ in charge of registering TOT agreements 

may reject the registration of the same if: 

A. Restriction is imposed on research and adaptation of the technology;  

B. The technology to be transferred  is proved to be obsolete and/or unsuitable or available 

in the country; 

C. The technology poses danger to national security, human health or the environment; 

D. The agreement contain clauses that enable the supplier directly or indirectly to control or 

to intervene in the management of the technology recipient; 

E. The agreement imposes restriction on the technology recipient not to improve the 

technology; and 

F. The agreement contains clauses that prevent or restrict, without valid ground, the use of 

complementary technologies. 
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Some these grounds are listed under chapter 4 of the international code of conduct as restrictive 

business practices.
96

 The rationale for the prohibition of these restrictive terms in general seem: 

Mitigating the prevalence of restrictive business practices that hinder the spillover of technology; 

protection of national security, human health and the environment; protecting domestic 

industries; and outlawing anti-competitive business practices in TOT transactions. 

Furthermore, the draft regulation further provide for mandatory provisions to which TOT 

agreements must adhere to. As per Art. 4 of the draft regulation, TOT agreements shall clearly 

stipulate the mechanisms of transferring the technology under consideration. The agreement 

should also oblige the technology supplier to, inter alia, furnish sufficient spare parts and 

accessories during the time of the agreement and provide training to local personnel as regards 

the use, maintenance and adaptation of the technology. It must also stipulate the period of time 

within which payment has to be effected to the technology supplier. It is the authority of the 

MoST to monitor and evaluate the inclusion of these provisions in the agreement. It must be 

noted that the above mentioned mandatory provision a TOT agreements shall incorporate are 

listed under chapter 5 of the draft international code of conduct.
97

  

As to institutions which may participate in TOT processes, the draft TOT regulation provides 

MoST shall participate in the choice, search, selection, adaptation and disposition of foreign 

technologies. More specifically, as per Art 6 (d), the ministry is responsible to search and select 

foreign technologies which may contribute to the promotion of the country’s economic policies 

and strategies. The ministry is also empowered to participate in the negotiation of technologies.
98

 

In addition, it is required to provide advisory services to technology recipients up on the request 

of the latter.
99

 Empowering the ministry with these powers and responsibilities will have a 

paramount importance in alleviating the problem of information asymmetry which is prevalent in 

TOT negotiations.  

The other most important power of the ministry is following up. The draft regulation empowered 

the ministry to follow and evaluate the implementation of TOT agreements in accordance with 

the stipulations of the regulation. In particular, it is responsible to make sure that: 
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a. The technology supplier agreed to provide adequate technical services to the technology 

recipient; 

b. The Technology supplier agreed to supply equipments, tools and spare parts for a certain 

period of time; 

c. The agreement contain provisions which provide for program of action to train the 

technology recipient’s personnel; 

d. In cases where the TOT agreement include the use of the trade mark and trade name of 

the technology supplier, the inclusion of a provision in the TOT agreement which 

stipulates the obligation of the technology supplier to control the quality of the goods or 

services to be produced;  

e. The inclusion of a provision in the TOT agreements which provides for the use of local 

goods and services when necessary; and 

f. The incorporation of a provision in the TOT agreement which oblige the technology 

recipient to guarantee that the transferred technology will give the intended result.
100

 

It seems the above listed requirements are taken from the draft international code of conduct on 

TOT. The code stipulates them as responsibilities of technology suppliers under chapter 5.   

The other institutions which may participate in TOT processes under the draft regulation are 

research institutions, higher education institutions and TVETs. These institutions may participate 

in the choices and adaptation of foreign technologies.
101

  This stipulation is one of the peculiar 

features of the draft TOT regulation, as compared to the repealed TOT regulation. The 

participation of these institutions in TOT processes is very crucial. Yet, it overlooked the EIPO 

and the Federal Micro and Small Enterprises Agency. These institutions should be mandated to 

participate in some aspects of TOT processes.  

The draft regulation further regulates the disposition of foreign technologies. It states that 

technologies should be disposed in accordance with international standards.
102

 In cases where the 

disposition of a technology is difficult, the TOT agreement to the transfer of the technology 

                                                           
100

 Id, Art 16 (a)- (f). 
101

 Id, Art. 11 (1). 
102

 Id, Art. 14 (2).   



97 
 

should contain a provision to the effect that the technology supplier will participate in the 

disposition of the technology.
103

 This is also one peculiarity of the draft TOT regulation. 

As compared to the Vietnamese and Ugandan TOT laws, the draft TOT regulation is similar with 

these laws as regards formality requirements and conditions to give effect to TOT agreements. 

As opposed to the Ugandan law and the repealed TOT regulation, the draft doesn’t regulate the 

price of technologies and mode of payment.  It doesn’t also provide for packages of incentives to 

persons who may engage in TOT activities unlike the Vietnamese and Ugandan TOT laws.  

In general, the draft TOT regulation provides for a system of TOT regulation which empowers 

the government to involve in each phase of TOT process. The regulation provides that that the 

government shall participate in the choice, search, selection, negotiation, adaptation and 

disposition of the foreign technologies. It is also empowered it to follow up the implementation 

of TOT agreements in accordance with its stipulation. In doing so, it seems, the draft regulation 

aimed at restoring to the pervious TOT regulatory system. This is to assert that the draft 

regulation is fundamentally the same as the repealed regulation No. 121/1993. This is 

particularly true as regards the grounds to approve and refuse to register TOT agreements. They 

also stipulate same content of TOT agreements. This doesn’t mean, however, that the two 

regulations are identical. There are, of course, some important differences between the two.  

To mention some of the differences between the two regulations, while the repealed regulation 

regulates the price and mode of payment of a technology, the draft regulation left this matter to 

the agreement of parties. In addition, unlike the draft regulation, the repealed regulation doesn’t 

regulate the disposition of technologies. Moreover, where as the draft regulation provides that 

research institutions, higher education institutions and TVETs participate in the choice and 

adaptation of foreign technologies, the latter hasn’t similar stipulation. Finally, it must be noted 

that the draft regulation incorporates most of the provisions of the international code of conduct 

on TOT.  

6.2.2. Patent Law  

Ethiopia has got its patent law during the transitional period, specifically in 1995. This patent 

legislation is entitled as the “Inventions, Minor Inventions and Industrial Designs, Proclamation, 
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No. 123/ 1995.” The country still applies this proclamation to govern the patent system. The 

rationales for the introduction of the patent system, as stated under the preamble of the 

proclamation, include encouraging local inventiveness, fulfilling the country’s demand for 

harmonious scientific and technological progress and encouraging the transfer and adaptation of 

foreign technology. This implies that TOT is one of the driving forces behind the introduction of 

the patent law in the Ethiopian legal system.  More specifically, as regards TOT, paragraph 2 of 

the preamble of the proclamation provides “...[I]t has been found essential to encourage the 

transfer and adoption of foreign technology by creating conducive environment to assist the 

national development efforts of the country.”
104

 

Now, the questions are whether the introduction of a patent legislation in the legal system of a 

country guarantees the acceleration of TOT, and whether the Ethiopian patent law crated 

conducive legal environment for TOT as promised under the preamble of the proclamation. This 

sub-sub section is designed to address these issues. Accordingly, the present sub-sub section is 

further organized in to two sections. The first section is meant to examine the role of domestic 

patent laws in the transfer of technology in to the host country. The second section analyzes the 

provisions of the Ethiopian patent law which are relevant to TOT with the view to ascertain 

whether they created conducive legal arrangement for the transfer of foreign technology in 

Ethiopia.  

6.2.2.1. The Role of Domestic Patent Legislations in Technology Transfer  

The relationship between IPRs protection and the volume and direction of technology inflow in 

to host countries is not conclusively established in both theoretical and empirical studies. To 

begin with theoretical arguments, there are literatures which advance the idea that the existence 

of strong patent system in a country will facilitate technology transfer in to the host country. The 

logic of the proponents of this idea is simple and traditional. It goes as follows:  

“[The availability IPRs protection is] a prerequisite for the international transfer 

of new technologies.... One would expect companies to be reluctant to lose control 

over technologies that may have cost them millions of dollars to develop in 

countries where domestic firms can [freely] adopt the technologies and produce 

goods that will compete with those of the technology owners. Accordingly, the 
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only way that companies would feel encouraged to transfer proprietary 

technologies is where IPRs protection is strong enough for them to charge license 

fees high enough to reflect the costs of innovation, or alternatively by means of 

FDI or joint ventures where they maintain more control over these 

technologies.”
105

 

The above quoted statements just re-affirm the oft-repeated claim. That is, it support the claim 

that if strong IPRs protection are not put in place in developing countries, developed countries’ 

corporations will not offer their technologies, and will prefer to make their direct investment 

elsewhere. Some writers further assert that patent protection is of vital importance to facilitate 

TOT directly by stimulating the introduction of foreign technology and indirectly by making 

available technological information through patent documents.
106

 These arguments, however, are 

not acceptable to all.  

There are literatures which made counter argument to the above-mentioned claim. They argue 

that IPRs protection inhibit the international transfer of technology. A certain writer summarized 

the view of the proponents of this latter view as follows:  

“As an intervention in the free market, patents restrict the number of people who 

could otherwise freely make, use, sell or import the protected products and 

processes, and enable owners to avoid a situation where the price of their 

products or processes is driven down towards the marginal cost of reproduction. 

If IPRs are available in a developing country, license fees for protected 

technologies may be too high for most domestic firms.”
107

 

The idea here is that since IPRs protection result in the expensiveness of patented technologies, 

the price of technologies will be out of the financial reach of developing countries’ firms. As a 

result, advanced technologies will be unaffordable to local firms.  This situation, they allege, in 

turn, perpetuate the technological inequality between the global north the developing south.  

The above being theoretical analysis, coming to the practical implications of IPRs protection in 

the inflow of technology in to the host country, as indicated above, the findings of empirical 

studies concerning the link between IPRs protection and technology transfer are also hardly 

conclusive. There are some studies which assert that the inflow of foreign technology is affected 
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by IPRs protection availability in the host country.
108

 These studies found that TNCs are not 

willing to share technologies on concessional terms in countries with companies that could use 

their technology freely to produce competing products for sale there or in other markets.
109

 

On the other hand, there are also other empirical studies which dismiss the above findings. A 

study conducted in turkey, for example, found that the banning of pharmaceutical patents 

appeared to have no significant effects on levels of FDI, technology transfers or domestic 

innovation.
110

 These studies in particular assert that strong IPRs protection will hinder, rather 

than facilitating, technology transfer in to the host country in the early stage of industrialization 

where technological learning principally takes place through imitation and reverse engineering of 

imported products.
111

 There are also other categories of empirical studies which assert that IPRs 

protection is only one of the several factors that may facilitate technology transfer.
112

 

Despite the above varied arguments, one fact is undeniable: IPRs protection is one of the factors 

that affect the inflow of technology in to a country. Whatever the level of development of a 

country may be, strengthening IPRs will involve unavoidable costs (in terms of legislation, 

administration and enforcement), as well as benefits for developing countries.
113

 Since, as one 

writer put, since “we have had a patent system for a long time, it would be irresponsible, on the 

basis of our present knowledge, to recommend abolishing it”
114

, developing countries should 

develop legal arrangements that will enable them to reap as much fruits as possible from the 

benefits of IPRs protection as regards TOT.  

When we turn our face to role the introduction of patent law may play in the inflow of 

technology in to Ethiopia, the economic reality and the level of industrialization of the country 

suggest that the country’s technological capability to undertake imitation and reverse engineering  
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is very low. In face of this fact, it is not possible to assert that the introduction of the patent law 

has hindered the transfer of technology in to the country through imitation and reverse 

engineering channels. Though more that 20 years have passed since the coming in to effect of the 

Inventions, Minor Inventions and Industrial Designs, Proclamation, No. 123/ 1995, it is 

questionable whether the introduction of the patent law fostered the inflow of technology in to 

Ethiopia through FDI, joint venture and licensing.  

6.2.2.2. Analysis of Ethiopian Patent Law in Relation to TOT 

As noted above, one of the driving forces behind the introduction of patent law in Ethiopia is the 

need to encourage technology transfer. To achieve this objective, the proclamation is expected to 

crate conducive legal framework to the dissemination of technology in to the country. Herein 

under, the provisions of the proclamation which have direct or indirect impact on the transfer and 

dissemination of technology in to Ethiopia will be analyzed with the view to ascertain whether 

the proclamation crated a favorable condition for same.  

I. Patent Eligibility Criteria  

Art. 3 of the Inventions, Minor Inventions and Industrial Designs, Proclamation, No. 123/ 1995 

lays down the patent eligibility criteria. As per this provision, an invention is patentable if it is 

new, involves inventive step and industrially applicable. An application for the grant of a patent 

right will not be grated unless the application meets all these three requirements. Below, the 

impacts of these patentability requirements on technology transfer will be explained.  

The first requirement for the grant of a patent is novelty (i.e, the invention must be new). The 

proclamation adopted a universal approach to define novelty. As per Art. 3 (2) of the 

proclamation, the novelty requirement will not be satisfied if there is no prior art publicly 

available in any form in any part of the world. This is a strict novelty standard in the sense that 

any written or oral prior art publicly available in any country destroys the novelty of an invention 

claimed in Ethiopia. This standard of novelty is stricter even than the standards of the 

international patent system. According to section 3(9) of the Harare Protocol, only such prior art 
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that has been disclosed in written form or by use or exhibition shall be considered as destroying 

novelty.
115

 As opposed to Art. 3 (2) of the proclamation, there is no reference to oral disclosure. 

As regards TOT, this strict novelty requirement has its own utility. By restricting the possibilities 

to claim existing inventions as new, the absolute novelty requirement contributes to the 

safeguarding of a public domain needed for domestic firms’ and researchers’ freedom to operate. 

That is, Ethiopian firms and researchers can freely use a technology which is disclosed by any 

means in any part of the world for the production of goods and the rendition of services. No one 

can come thereafter and stop them from using the technology. Understood in this sense, the strict 

novelty requirement adopted by the proclamation can potentially accelerate the inflow and 

dissemination of technology in to the country. 

The second patentability requirement is non-obviousness. For the purpose of the proclamation, 

an invention is deemed to be non- obvious if it is not obvious to a person who has ordinary skill 

in the art concerned.
116

 The proclamation makes it clear that the assessment of non-obviousness 

of an invention is not only based on local persons skilled in the art concerned. It must also be 

assessed having regard to skills existing anywhere in the world, including technologically 

advanced countries. This is also a strict standard. This strict standard has the effect of preserving 

technological developments that are predicable from existing arts in the public domain.  

The third requirement is industrial applicability of the invention. The proclamation stipulates that 

an invention is said to be industrially applicable “where it can be made or used in handicraft, 

agriculture, fishery, social services and any other sectors.”
117

 This implies that research tools for 

which no particular use has been specified will not be patentable.  

From the perspective of TOT, the industrial applicability requirement may play a significant role 

in facilitating the transfer and the dissemination of technology in to the country. It may crate the 

platform for local firms to distingue between industrially applicable technologies from 

innovations which may not be industrially applicable. The idea here is that, local firms may 

access the list of invention which may be industrially applicable by simply consulting the 
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documents of the IP office. It will also widen researchers’ freedom to operate and combine 

existing prior arts for the manufacture of goods or/and the rendition of services.  

II. Disclosure of Patented Inventions  

Patent is basically a bargain between an inventor and the society at large. In this bargain, the 

society enter in to a concession to grant exclusive right for an inventor to use or otherwise 

exploit the invention for a specified period of time. The inventor, in lieu of the grant of this 

exclusive right, makes publicly available the information necessary to use the invention. This 

bargain side of the inventor manifests itself through the disclosure of the use of the patented 

invention in the application for the grant of patent. As discussed below, this disclosure plays a 

significant role in the transfer and dissemination of technology in to a country in one way or 

another. As a result, the domestic law of all countries require an inventor to disclose at least one 

method of working of the invention before the grant of a patent right.  

The Inventions, Minor Inventions and Industrial Designs, Proclamation, No. 123/ 1995 requires a 

person who is looking for the grant of patent right to describe the invention in his/her application 

for the grant of patent. The description must disclose the invention in a clear manner so as to 

enable a person having ordinary skill in the art concerned to carry out the invention. More 

specifically, Art. 9 (4) (b) of the proclamation states:   

“[T]he description shall disclose the invention in a manner sufficiently clear and 

complete for the invention to be carried out by a person having ordinary skill in 

the art, and shall, in particular, indicate at least one mode known to the applicant 

for carrying out the invention. The description may be used to interpret the 

claims;”
118

 

According to the above quoted provision, the inventor is required to disclose the invention in a 

clear manner. He/she may not disclose the invention in a sophisticated manner or in such a way 

that may be difficult to be understood by an average professional in the art concerned.  Most 

importantly, the inventor is required to disclose at least one mode for carrying out the invention.  

Such discloser may facilitate technology transfer in one way or another. First, it will enable 

potential licensees to be familiar with the information necessary to carry out the invention. In 

case the inventor, who may be a foreigner, refuses to deal with them, they may require for the 
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grant of compulsory license and carry out the invention as described by the inventor. In addition, 

after the expiry of the period of protection, they may use the disclosure freely to carry out the 

invention.  

At this juncture, it must be noted that the disclose requirement as stipulated under the 

proclamation is not as strict as the international standard. According to Art. 29 (1) of the TRIPs 

Agreement,  member states may “...require the applicant to indicate the best mode for carrying 

out the invention known to the inventor at the filing date or, where priority is claimed, at the 

priority date of the application.” (emphasis added) On the contrary, under the Ethiopian patent 

law, the inventor is required to disclose at least one (not the best) mode of carrying out the 

invention. Hence, it would not be wrong for one to conclude that, by requiring the inventor to 

disclose at least one mode of carrying out the invention, the Ethiopian patent law doesn’t use the 

full advantage of the flexibility provided under Art. 29 (1) of the TRIPs Agreement.  

Requiring inventors to disclose the best mode of carrying out the invention is crucial to help 

local inventors and researchers to fully comprehend the technology claimed in the patent. In fact, 

as stated above, the traditional justification for granting exclusive rights rests upon the 

assumption that in exchange for the grant, society should benefit from the new technology 

incorporated in the invention.
119

 Many areas of today’s technologies are so complex that patent 

applications alone are often not comprehensible to potential competitors of the patentee. A “best 

mode” requirement would thus be an important step towards the creation of a pro-competitive 

environment for technology development and follow-on innovation.
120

 It is only when local 

firms and researchers are able to understand the technology claimed in a patent that development 

of patent information may service to support innovation and technology transfer. 

III. Experimental Use  Exception  

Patent right is not an absolute right. It is subject to various limitations. One of these limitations is 

the right of other persons to freely use the patented invention for experiment purpose. As it is the 

case under the patent law of other countries, the Inventions, Minor Inventions and Industrial 

Designs, Proclamation, No. 123/ 1995 provides for the experimental use exception as a limitation 
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the exclusive right of the patent holder. The proclamation stipulates that the right of the patentee 

shall not extend to excluding others from using “... the patented invention solely for the purposes 

of scientific research & experimentation”
121

  This exception is put in place not to hinder 

scientific and technological progress.  

The idea here is that researchers involved in basic research must experiment on the use of a 

patented invention to gain new knowledge on the subject matter of the patent itself. They must 

also use the invention as a research tool in order to develop new products and, thus, contribute to 

the scientific and technological progress. Hence, the rationale behind the experimental use 

exception is that, while the availability of exclusive rights provides an important incentive for 

inventors to engage in inventive activity, the privatization of certain substances and processes 

must not at the same time hinders scientific and technological progress. Understood in this sense, 

the experiment use exception carves out a “safe harbor” for research activities that might 

otherwise be blocked by patents.
122

 Obviously, experimental activities inevitably contribute to 

the technological development of a country and promote TOT.  

As to the scope of the experimental use exception, the issue whether the exception includes 

commercial research as experimental use is controversial in other jurisdictions. To clarify the 

issue a little bit, a question arise concerning the extent to which researchers in commercial 

enterprises are authorized to conduct applied research on or with patented inventions for the 

purpose of developing commercial products based on the protected subject matter, such as 

improvements or adaptations of existing products or processes, or for discovering ways to 

“invent around” the patented invention (commercial research).
123

 At the international arena, the 

TRIPs Agreement is silent on this issue. The WTO panel has not also any authoritative 

interpretation of article 30 of the TRIPS Agreement with respect to the question of whether and 

to what extent it allows commercial research.
124

 

At national level, there are domestic laws which adopt broader scope of the experimental use 

exception so as to include commercial research.  In this regard, the Ugandan Industrial Property 

Bill can be mentioned by way of example. As per Section 44(a) of the Ugandan Industrial 
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Property Bill, using   a patented invention without the authorization of the patent holder “...to 

carry out any acts related to experimental use on the patented invention, whether for scientific or 

commercial purposes is exempted from patent infringement claims. ”  

On the contrary, a close looks at to Art 25 of the Inventions, Minor Inventions and Industrial 

Designs, Proclamation, No. 123/ 1995 reveal that the Ethiopian patent law adopted a narrower 

scope of the experimental use exception. This can specifically be inferred from the phrase “... 

solely for the purposes of scientific research...” under sub Art. 1 (b) of Art. 25. Furthermore, Art. 

25 (a) provides that limitations to the right of the patentee shall only be limited to “... acts done 

for non-commercial purposes.” Hence, it is possible to conclude that, under the Ethiopian patent 

law, the scope of the experimental use exception is not wide enough to include commercial 

research.  

Yet, the proclamation should have included commercial researches within the scope of the 

experimental use exception so long as the objective of the research is generating new knowledge 

on the protected substance, as opposed to the mere promotion of the competitor’s commercial 

activity. In this regard, a certain writer notes:  

“New knowledge in this sense should be knowledge that was not contained in the 

original patent claims or their equivalents, and may take the form of either new 

uses of the patented existing substance, or of new knowledge enabling the 

manufacture of a new product with potentially superior qualities.”
125

  

Same understanding is adopted in the United Kingdom legal system. In one case, the United 

Kingdom’s high court upheld that:   

“...the view that a commercial purpose behind a competitor’s use of patented 

substances does not automatically rule out the possibility of invoking the 

experimental use exception. Most pharmaceutical research is driven by 

commercial considerations. However, the purpose of the experimental use 

defence/exception is not to promote competitors’ commercial activities, but to 

enable the generation of new knowledge on the protected substance. Thus, the 

defendant in a patent infringement suit needs to show that the immediate purpose 

of his activities was not to generate revenue, but to gain new knowledge on the 

patented product (e.g. to enable future modifications of a drug). Where the 

defendant’s activities have mixed purposes, the generation of new knowledge 
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needs to be the preponderant purpose, while the generation of revenue may 

constitute a secondary purpose.”
126

 

Such type of interpretation is very important for the promotion of technological progress. 

Accordingly, it is imperative to adopt broader scope of the experimental use exception under the 

Ethiopian patent system.
127

 Otherwise, the present narrow scope of the experimental use 

exception may cause a serious bottle neck in the transfer of know-how needed for the marketing 

of new technologies to the industry. Such blocking effects could be mitigated by invoking an 

experimental use exemption that enables the industry to use the results of basic research to 

develop new or follow-on technologies.
128

 

In short, the experimental use exception plays a significant role in facilitating TOT by enabling 

researchers to freely use patented inventions for research purposes. The role of this exception can 

be heighted by adopting a broader scope of the experimental use exception that includes 

commercial researches. If its scope is broadened accordingly, the exception can play a pivotal 

role in promoting scientific and technological progress.  

IV. Patent of Introduction  

Under the Ethiopian patent law, patent of introduction is a right which is given to a person who 

introduced a technology in the political territory of Ethiopia. This right is given to the technology 

introducer up on the fulfillment of the following requirements.    

1. The invention must be patented abroad; 

2. The patent shall not be expired;  

3. The invention should not be a patented one in Ethiopia; and  

4. The invention must be new
129

, involve inventive step and industrially applicable.
130
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Up on the fulfillment of these conditions, patent of introduction may be granted to the applicant. 

The introducer is entitled to exercise same right as a patentee for a period of 10 years. But, the 

introducer is required to prove the working of the invention each year as from the third year after 

the right is granted.
131

 

At this juncture, it is worth noting that the patent of introduction regime has its own limitations: 

It doesn’t provide for protection to persons who introduce technologies which are found in the 

public domain elsewhere. Yet, these technologies might be relevant to the Ethiopian situation. 

Hence, it would have been better had the patent of introduction regime grant a kind of exclusive 

right for a certain period of time for persons who might introduce a technology which is not 

available in Ethiopia.  

At any rate, by adopting this regime of patent of introduction, the proclamation attempts to 

encourage persons to introduce foreign technology in to Ethiopia. Hence, as regards TOT, the 

patent of introduction regime can potentially play a significant role for the adaption and 

implementation of foreign technology in Ethiopia. So far, the EIPO granted 148 patent of 

introduction protection.
132

 These technologies would not have introduced in to the country had 

the country doesn’t adopt the patent of introduction regime.  

V. Compulsory License 

Under the Ethiopian patent law, a compulsory license may be granted to a third person contrary 

to the will of a patentee in three situations. These are when: 1) An invention cannot be worked 

effectively without an earlier invention; 2) an earlier invention cannot be worked effectively 

without a latter invention; and 3) The patentee fails to work the invention after the expiration of 

three years from the date of the grant of patent or four years from the date of filing the 

application.
133
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The grant of compulsory license is non exclusive. That is, EIPO is authorized to grant another 

compulsory license in respect to the same invention to another person.
134

 The patent owner may 

also exploit the invention as he/she likes, including through patent licensing agreements.
135

 This 

implies that other individuals, who might have been hesitating to work the invention for fear of 

market uncertainties, may start to exploit the invention at the determent of the first licensee. To 

alleviate this problem free ridership, it would have been better had the patent proclamation 

entitled the licensee to exploit the invention exclusively for a certain period of time under certain 

conditions.  

This legal arrangement, as explained in relation to the compulsory license regimes of the Paris 

Convention and the TRIPs Agreement, may foster the technology transfer in to the country. The 

working of the invention normally requires the acquisition of   know –how and other necessary 

information.  It may also require the participation of many professional personnel. The exposure 

of these personnel to new technologies inevitably results in the spillover of technology in to the 

country. Nonetheless, so far, the EIPO didn’t grant even a single compulsory license to a third 

party as local firms haven’t the technological capability to use patented technologies.   

VI. Utility Model Certificate  

Utility model certificate generally provides protection to inventions that do not fulfill the 

“inventive step (non-obviousness)” test under the patent law, but that contribute a new and useful 

product to the society. In most legal systems, the other requirements for the grant of patent, i.e, 

novelty and industrial applicability, must be satisfied for the grant of utility model certificate. 

The same holds true under the Ethiopian legal system.  

As per Art. 38 (1) of the Inventions, Minor Inventions and Industrial Designs, Proclamation, No. 

123/ 1995, “[a] minor invention that possesses novelty & industrial applicability shall give rise to 

a right to protection in favor of the author there of.” Nonetheless, the novelty test is not as strict 

as that of patent law. For the purpose of the utility model certificate regime, a minor invention is 

considered to be new if, at the time of filling of the application, it has not been described in 

printed publication, made available to the public or publicly used in Ethiopia.
136

 As opposed to 
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the case of patent, oral disclosure of the minor invention or its working abroad does not destroy 

the novelty of the minor invention.  

The right to a utility model certificate protection is evidenced by a utility model certificate issued 

by the EIPO.
137

 The certificate confers exclusive right to exploit the minor invention to the 

certificate holder and prevent third parties from exploitation the minor invention without the 

authorization of the same.
138

 The duration of the certificate is five years. However, it may be 

renewed for a further five years period provided that proof is furnished to the effect that the 

minor invention is being worked in Ethiopia.
139

 As to the content of the right, the provisions of 

the proclamation that provide for the rights of a patentee are applicable, mutatis mutandis, to 

utility model certificate holders. 
140

  

These terms of protection can be justified against the need to provide some incentives to local 

inventors to engage in potentially costly and time consuming R & D activity. More specifically, 

as regards TOT, utility model protection encourages local firms to adapt foreign technologies for 

local circumstances. This makes the utility model certificate regime compatible with the 

objectives of the patent legislation as enshrined under the proclamation. So far, the office grated 

659 utility model certificates. 

VII. The Duty to Locally Work the Invention 

As explained in relation to the compulsory regimes of the TRIPs Agreement and the Paris 

Convention, the local working of an invention is crucial for the inflow of foreign technology in 

that country.  As a result, it is further noted that developing countries impose the obligation to 

sufficiently work the invention on the patent owner at the pain of granting compulsory license to 

a third party who is capable to locally work the invention. It is also discussed that, in developed 

countries, there is a trend to substitute the duty of local working of the invention with the duty to 

import products of the invention. Yet, as regards TOT, it is asserted that import cannot be a 

substitute to local working of the invention. In fact, the principal way in which patens may 

contribute directly to the transfer of technology to the host country is through the exploitation of 
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the patented technology in the host country by the foreign patent owner himself/herself or with 

his/her consent by third parties.
141

 Accordingly, in developing countries, local working of the 

invention continues to be one of the main obligations of the patentee. And, Ethiopia is not an 

exception in this regard.  

Art. 27 of the Inventions, Minor Inventions and Industrial Designs, Proclamation, No. 123/ 1995 

oblige patentees of an invention to work the patented invention or to authorize a third party to 

work the invention in Ethiopia. The provision states that “[t]he patentee shall have the duties to 

work the patented invention or to authorize other persons to do the same in Ethiopia.” 

Furthermore, the proclamation requires the patentee to work the invention in a scale which is 

adequate and reasonable in the circumstance. Failure to do so is one of the grounds for the grant 

of a compulsory license to a third party.
142

 

The above discussion makes it clear that, under the Ethiopian legal system, a patentee has the 

obligation to sufficiently work the invention locally or authorize a third party to do so at the pain 

of granting a compulsory license to a third party. Obviously, the working of an invention locally 

results in the spillover of technology in to the country. Hence, the duty to work or authorizing a 

third party to do the same plays a pivotal role in facilitating the transfer of technology in to the 

country. Nonetheless, the EIPO didn’t develop a mechanism to follow up the sufficient working 

of patented technologies in Ethiopia.
143

 In fact, it depends on the self reporting of patent holders 

to extend the period of protection for a patent
144

  

VIII. Absence of Prohibited Terms in Patent Licensing Agreements  

One of the modes by which a patentee may exploit his/her invention is by licensing others to 

work the invention. This mode of exploiting the patented invention is indicated under Art. 22 (1) 

of the Inventions, Minor Inventions and Industrial Designs Proclamation. This provision states 

that “[a] patentee shall have the exclusive right to make, use or otherwise exploit the patented 

invention. A third party cannot exploit the patented invention without securing the patentee's 

consent.” The phrase “...otherwise exploit...” in the first lib of the provision suggests that a patent 
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author may exploit the invention, among other things, by assigning or licensing it. The last lib of 

the provision also confirms this assertion. Its acontrario reading provides that a third party may 

exploit the patented invention only if the patentee authorizes him/her/it to do so. The patentee 

may give his/her permission to a third party to exploit the invention by a licensing agreement.  

In other jurisdictions, licensing agreement is needed to be registered before the respective 

countries’ IP office. The patent law of these countries authorizes the register to refuse to register 

the license contract if the register is of the opinion that any clause in the license contract imposes 

unjustified restrictions on the licensee. This implies that there are prohibited terms in a license 

agreement. The main objective of prohibiting some terms of license agreements is to promote 

technology spillover from a patent holder (in case of developing countries, mostly a foreign) to 

local licensees.  

At the international arena, the TRIPs Agreement is not against provisions which prohibit 

restrictive terms of licensing agreements. As explained above, according to article 7 of the TRIPs 

Agreement, one of the main objectives of the agreement is the promotion of technology transfer 

and dissemination. Art. 8 (1) of the agreement authorizes members to formulate their laws in a 

way that is conducive of promoting “the public interest in sectors of vital importance to their 

socio-economic and technological development”. Article 8 (2) of the TRIPS Agreement 

authorizes members to adopt appropriate measures to, inter alia, prevent practices by intellectual 

property holders that adversely affect the international transfer of technology. Hence, it would be 

illogical had the TRIPs Agreement was against provisions which prohibit restrictive licensing 

practices. In fact, the agreement explicitly authorizes member states to prohibit in their domestic 

laws such terms under Art. 40.  

When we turn our face to the Ethiopian patent law, it seems that the proclamation fails to 

regulate restrictive patent licensing practices. There is no specific provision in the proclamation 

which prohibits respective licensing terms and conditions. In fact, let alone prohibiting restrictive 

terms and conditions, the proclamation fails to provide for the formality requirements of license 

agreements. This legal lacuna may provide an opportunity to foreign patent owners to take 

advantage of the technological needs of local firms to enter in to a license agreement which is 

highly restrictive. These terms may limit technological learning and mastery by local firms.  As 

such, the country IP system may give effect to patent licensing agreements which contain terms 
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and conditions which are inconsistence with the objectives of the patent law of the country, more 

specifically, the objective to encourage the transfer and adaption of foreign technology.  

Furthermore, the proclamation fails to address a number of other important anti-competition 

practices and IPRs abuses.   As stated above, the TRIPs Agreement enumerates exclusive grant 

back conditions and conditions preventing challenges to validity as anti-competitiveness.
145

  The 

agreement authorizes member states to prohibit such type of practices as they are against the 

objective of the TRIPs Agreement to transfer and disseminate technology. By failing to prohibit 

such type of terms and conditions, the Ethiopia patent law opens the door for foreign parent 

owners to enter in to licensing agreements which may defeat the purpose of the proclamation. 

To wrap up the present sub section, the Inventions, Minor Inventions and Industrial Designs 

Proclamation promises to create conducive legal environment for the inflow of foreign 

technology into the country.  The analysis of the substantive parts of the proclamation reveals 

that while there are provisions which may encourage TOT in one way or another, some other 

provisions and legal lacunas may work against the objective of the proclamation to foster 

technology diffusion in to the country. The patentability requirements, the patent of introduction 

regime, the compulsory license regime, the protection accorded to minor inventions and the duty 

to work the invention locally are some of the most important legal arrangements devised by the 

proclamation with respect to the promotion of TOT. On the other hand, the proclamation doesn’t 

seem adopt the rules on disclosure and experimental use exceptions in such a way that may bring 

about maximum utility. 

With respect to the rule on disclosure, the proclamation requires the applicant to disclose at least 

one mode of carrying out the invention. It would have been better had had the proclamation 

required the applicant to disclose the best mode of carrying out the invention, as it is the case 

under the TRIPs Agreement. As to the experiential use exception, the proclamation limited the 

scope of this exception to cases of basic researches. It excluded commercial researches from the 

ambit of the exception.  The exception could have result in more spillover of technology in to the 

country had the proclamation extended the scope of the exception to include cases of commercial 

researches which primarily aimed at the creation of new knowledge.   
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Coming to the legal lacuna that may work against the objective of the proclamation, it fails to 

address IPRs abuse issues. In particular, the proclamation fails to prohibit restrictive patent 

licensing practices. It also fails to provide for cases IPRs abuse. This legal lacuna may provide an 

opportunity to patentees to license their invention to local firms in a way that hinder the diffusion 

of the technology in the country.  

6.2.3. Investment Law 

Since the transitional period, as indicated above, Ethiopia has seen four investment 

proclamations, one repealing/amending the other. Now days, the active investment law consists 

of the investment proclamation No. 769/2012 and the regulations and directives enacted there 

from. The investment proclamation provides for, inter alia, the country’s investment objectives, 

areas of investment reserved for the government, areas of investment reserved for Joint 

Investment with the Government, Areas of Investment Reserved for Domestic Investors, Areas 

of Investment Allowed for Foreign Investors and the powers and responsibilities of the 

Investment Agency (now Commission). Under this sub section, the provisions of the 

proclamation which directly or indirectly relate with TOT in to Ethiopia will be analyzed.  

To begin with, as stated under the preamble of the investment proclamation, one of the driving 

forces behind the enactment of the proclamation is the need to speed up the transfer of foreign 

technology in to the country.
146

 In addition, advancing the inflow of foreign technology in to the 

country is stated as one objective of the country’s investment law. Part of Art. 5 of the 

proclamation stipulates:  

“The investment objectives of the Federal Democratic Republic of Ethiopia are 

designed to improve the living standards of the peoples of Ethiopia through the 

realization of sustainable economic and social development, the particulars of 

which [include]...advanc[ing] the transfer of technology required for the 

development of the country.”
147

 

The preamble statement and the above quote provision indicate the paramount place given to 

TOT under the country’s investment law. What matters most, however, is the suitability of the 

substantive laws for facilitating the inflow of foreign technology in to the country. The 

discussion follow scrutinizes the legal arrangements put in place by the country’s investment law 
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with the view to address the issue whether the investment law crated a favorable legal condition 

for the inflow of technology in to the country.  

As stated above, the proclamation specified investment areas totally reserved for the government 

and investment areas to be undertaken jointly with the government. The investment areas 

exclusively reserved for the government are listed under Art. 6 (1).
148

 Sub Art. 2 of the same 

provision lists the investment areas in which private investors may invest only jointly with the 

government. The whole text of Art. 6 (2) reads: 

“2/ Investors shall be allowed to invest in the following areas only jointly with the 

government:  

a) Manufacturing of weapons and ammunition;  

b) Telecom services.”
149

 

The rationale for allowing joint investment of private investors and the government in the above 

listed areas of investment may be the need to access foreign technology. The manufacturing of 

weapons and ammunition inevitably triggers security issues. These are areas of investment where 

the production the production process employs sophisticated technologies. In addition, the 

production process of these materials is held in secret. It is with the view to acquiring these 

technologies that the investment law allowed private investors to engage in the manufacture of 

these products jointly with the government.  

With respect to the Telecom sector, in addition to security issues, the government doesn’t opt the 

involvement of the private sector in this area of investment for economic reasons. By the same 

token, it is only with the view to access foreign technologies the government allow the 

involvement of private investors in the telecom service jointly with the government. Yet, to date, 

there are no private investors who invest jointly with the government in the abovementioned 

investment areas.  

Coming to investment areas exclusively reserved for domestic investors, Art. 7 authorizes the 

Council of Ministers to determine same by regulation. As per this authorization, the Council of 
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Ministers enacted the Investment Incentives and Investment Areas Reserved for Domestic 

Investors Council of Ministers Regulation No. 270/2012. Art. 3 of this regulation lists investment 

areas exclusively reserved for domestic investors. These are:  

a) “Banking, insurance and micro- credit and saving services; 

b) Packing, forwarding and shipping agency services; 

c) Broadcasting service; 

d) Mass media services; 

e) Attorney and legal consultancy services; 

f) Preparation of indigenous traditional medicines; 

g) Advertisement, promotion and translation works; [and]  

h) Air transport services using aircraft with a seating capacity up to 50 

passengers.”
150

 

It seems that the government exclusively reserved the above listed investment areas to domestic 

investors because of economic and cultural reasons. Yet, since some of these investment areas, 

like the financial sector, needs to employ new technologies to be competitive in the international 

market, it would have been better had foreign investors were allowed to invest in these areas 

jointly with domestic investors. 

As to investment areas in which foreign investors are allowed to invest, Art 8 of the regulation 

indicates that foreign investors are encouraged to participate in the manufacturing sector. Since 

one mode of TOT is FDI, the involvement of foreign investors in the manufacturing industry will 

result in technology diffusion in to the country. In this regard, the question that needs to be 

addressed is whether the investment law crates favorable ground to attract FDI.  

The proclamation guarantees foreign investors against expropriation.
151

  It also entitles them to, 

in respect of their approved investment, to make the remittances out of Ethiopia.
152

 Furthermore, 

it requires the investment agency to provide one-stop shop services.
153

 All these arrangements 

are meant to create conducive legal environment for FDI. Hence, by attracting FDI, the 

proclamation is trying to create conducive environment for the transfer of technology in to the 

country.  
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As explained under chapter two, the other method of acquiring foreign technology is joint 

venture. To achieve its objective of advancing the inflow of foreign technology in to the country, 

the investment law is expected to encourage joint venture investments between foreign investors 

and domestic investors by, for instance, providing attractive incentives to such type of 

investments.  

The investment proclamation tries to provide some incentives for foreign investors who jointly 

invest with domestic investors by lowering the minimum capital required to allocate for a single 

investment. According to Art. 11 (1), a foreign investor is required to allocate a minimum capital 

of USD 200,000 for a single investment project. However, if the foreign investor invests jointly 

with a domestic investor, the minimum capital he/she is required to allocate for a single 

investment will be lowered to USD 150,000.
154

 If the investor is investing in architectural or 

engineering works or related technical consultancy services, technical testing and analysis or in 

publishing work, the minimum capital required of will be reduced by USD 100,000.
155

 In both 

cases, the proclamation reduces the minimum initial capital a foreign investor should allocate for 

a single investment by USD 50,000 if the investor invests jointly with a domestic investor. This 

can be taken as an incentive for a foreign investor to invest jointly with domestic investors.  

This incentive is not, however, adequate enough to influence foreign investors’ decision making 

so as to jointly invest with a domestic investor in lieu of wholly owned FDI. Put in a slightly 

different word, the net USD 50,000 is so nominal to influence foreign investors’ decision 

making. Hence, it is possible to conclude that this incentive hardly contribute to the country’s 

endeavor to access foreign technology through joint venture projects. This incentive may bring 

about tangible change if the gap between the minimum capital required for wholly owned FDI 

and joint venture projects is meaningful so as to influence the mind set up of foreign investors. 

The other way by which the investment law may encourages the inflow of technology in to the 

country is by providing different incentives to investors to encourage them to engage in 

investment areas where there is high technological gap, and set as priority areas. In this regard, 
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the proclamation authorizes the Council of Ministers to specify investment incentives. In 

specifying these investment incentives, the proclamation demand the council to take the 

investment objectives listed under Art. 5 of the proclamation. As explained above, one of the 

investment objectives of the country is speeding up the inflow of foreign technology in to the 

country. Hence, one can reasonably expect that the Council of Ministers provides for attractive 

investment incentives to investors who may invest in areas of investment in which there is high 

technological gap, and areas of investment set as priority areas in different policy documents of 

the country. Herein under, the provision of the regulation will be analyzed with the view to 

ascertain the same. 

As discussed under chapter two, the investment proclamation doesn’t consider purchase of 

capital goods as technology transfer transaction. Nonetheless, it is further noted that the 

commercial transfer and acquisition of technology can take place with the sale and purchase of 

equipments and other capital goods.  Hence, purchases of capital goods and their import into a 

country may, in a sense, foster the inflow of foreign technology. Put differently, the imports of 

capital equipments inevitably enhance a country’s technological capability.  

As a result, many countries encourage the inflow of capital goods by providing different 

incentives to impostors of these goods. Ethiopia is not an exception in this regard. The 

Investment Incentives and Investment Areas Reserved for Domestic Investors Council of 

Ministers Regulation provides for cases in which investors may import capital goods free from 

custom duty. As per Art. 13 of the regulation, any investor who engaged in any of the areas of 

investment other than real estate development, publishing, export of trade of raw agricultural 

products and petroleum trade may import duty-free capital goods and construction materials 

necessary for establishment of new enterprises. They are also entitled to same exemption where 

they import capital equipments to upgrading existing enterprise. 
156

  

These investment incentives to some extent minimize the cost of establishing enterprises which 

require high- tech materials. They may, in effect, encourage investors to invest in these areas of 

investment. As a result, the know-how embodied in the operation of high- tech equipments may 

be acquired by local personnel. Apart from the operation of these machineries, the local 
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personnel may conduct improvement researches with the view to make the technology more 

suitable to local realities. Understood in this sense, the custom duty exemption of import of 

capital goods may speed up the inflow of foreign technology in to the country.  

The other investment incentive provided under the regulation is income tax exemption. The 

regulation stipulates that investors who invest in some selected areas of investment are entitled to 

income tax exemption from one year to 12 years, having regard to the areas of investment and 

the place of the investment. 

As explained above, the agriculture, leather and textile sectors are identified as priority areas in 

which the government is eager to attract investors. Different policies and strategies identified 

these sectors as priority areas in which the government aims at bringing about rapid technology 

transfer. Consistently with this policy choice, the investment regulation entitles investors who 

invest in these areas of investment for higher duration of income tax exemption. In addition, any 

investor who expands or upgrades his/her existing enterprise is entitled to same income tax 

exemption with respect to the additional income generated by the expansion or upgrading.
157

 

Moreover, if the investor exports or supplies his/her product to an exporter as production or 

service input, at least 60% of his/her products or services  will be entitled to income tax 

exemption for additional two years.
158

 

These investment incentives may encourage investors to establish new manufacturing enterprises 

and/or expand or upgrade existing ones by importing high- tech machineries. This may, in turn, 

bring about diffusion of foreign technologies in to the country. 

At this juncture, it is important to note that the incentives are provided to both domestic and 

foreign investors alike. This can be inferred from the use of phrase “any investor...” under Art. 6 

and Art. 13 of the regulation. This equal treatment of foreign and domestic investors may attract 

foreign investors to invest in Ethiopia. As explained under chapter two, one of the ways by 

which technology my inflow in to a country is FDI. Hence, it is possible to assert that, by 

attracting FDI, these incentives may facilitate the diffusion of foreign technology in to Ethiopia.  

                                                           
157

 Id, Art. 6 (1). 
158

 Id, Art. 7. 



120 
 

The investment proclamation also aims at bringing about technology transfer in to Ethiopia by 

stipulating the need to replace expatriates by Ethiopian nationals. Technological know-how may 

be transferred to nationals of a country wherever they can operate sophisticated technologies. 

The proclamation entitles foreign investors to employ duly qualified expatriates required for the 

operation of their business.
159

  Yet, they can employ these expatriates only for a limited period of 

time. They are responsible to replace these expatriates by Ethiopians by arranging necessary 

training thereof.
160

 

The rationale behind this requirement is transferring the skills and know-how of the expatriates 

to Ethiopians, and, thereby, bringing TOT in to the country. As to the period of time within 

which the expatriates need to be replaced by Ethiopian nationals is not specified. The law simply 

states “within a limited period....” This rather vague term should be interpreted on a case by case 

basis having regard to the circumstances of each case.  However, practically, the Ethiopian 

Investment Commission requires expatriates to renew their work permit every three years.
161

 

This extension may only be granted up on the approval of senior government officials.
162

  

At this juncture, it must be noted that the Ethiopian Investment Commission is mandated to give 

work permit to expatriates who work in manufacturing sectors. If an expatriate work in other 

sectors, it will be the mandate of the Ministry of Labor and Social Affairs to grant, renew or 

extend his/her work permit.
163

 The Ministry grants and extends work permits having regard to 

the educational background of the expatriate.
164

  

It is also worth noting here that the above legal arrangement doesn’t work as regards expatriates 

of top management of enterprises. Foreign investors have the right to employ expatriate 

employees on top management position for their enterprises without any restriction.
165

  It doesn’t 

matter whether there are Ethiopian professionals who can effectively run the businesses of the 

investor. In addition, the work permit of an expatriate may freely be renewed if the works in a 
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foreign company which enter in to an agreement with the government to build infrastructures. 

His/her work permit will be freely renewed until the company finished the project.
166

   

To wrap up this section, speeding up technology transfer in to Ethiopia is one of the rationales 

behind the enactment of the country’s investment law. This can be inferred from both the 

preamble and substantive parts of the investment proclamation No. 769/2012. To achieve this 

objective, the proclamation created different legal arrangements.  

To state some of the legal arrangements created by the investment proclamation that seem to take 

in to account this objective of the law in to consideration, it exempts the import of capital goods 

from custom duties. It also provides for income tax exemption from 1 year to 12 years from the 

date of production. These investment incentives may encourage investors to import high- tech 

machineries and establish new enterprises or expand/upgrade the existing ones. This, in effect, 

may facilitate the diffusion of foreign technologies in to the country. In addition, since the 

investment incentives are provided to both foreign and domestic investors alike, they may attract 

FDI. As noted repeatedly, FDI is one method of TOT. Hence, by encouraging foreign investors 

to invest in the country, the proclamation aimed at, inter alia, bringing about technology 

diffusion in to the country.  

Moreover, the proclamation also provides for legal arrangement by which an expatriate need to 

be replaced by Ethiopian national. It specifically requires firms to provide necessary training to 

Ethiopians with the view to enable them to replace expatriates within a limited period of time.  In 

doing so, the proclamation aimed at transfer of technological know-how from foreign nationals 

to Ethiopians. Such type of knowledge transfer, in one way or another, speed up the spillover of 

technology in to the country.  

As regards TOT through joint venture, the proclamation lowers the minimum capital a foreign 

investor should allocate for a single project by USD 50,000 if the foreign investor invests jointly 

with domestic investors. This investment incentive is nominal so as to influence the decision 

making of a foreign investor. Since joint venture is most important mode of TOT, the 

proclamation should have provided for attractive investment incentives for joint venture projects 

between foreign and domestic investors.  
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By way of final remark, the Ethiopian investment law doesn’t envisage the possibility of 

investment in technology, let alone providing packages of incentives to the same. The 

proclamation defines investment as “expenditure of capital in cash or in kind or in both by an 

investor to establish a new enterprise or to expand or upgrade one that already exists.”
167

 

Investment in technology, i.e expenditure of capital to generate technology, doesn’t fall within 

the ambit of this definition.  

6.2.4. Franchising  Business Regulation 

As stated under chapter two, one of the methods of TOT is franchising. Franchising is a long-

term cooperative relationship between two entities—a franchisor and one or more franchisees—

that is based on an agreement in which the franchisor provides a licensed privilege to the 

franchisee to do business.
168

 It is also noted that the privilege may pertain to the use of a trade 

name, brand name, methods of production, service and marketing, and an entire business 

operational method. Due to its importance, many countries regulate franchising business.  

In Ethiopia, there is no specific legislation which regulates franchising agreements. In fact, the 

term “franchise” is not mentioned both in the civil and commercial code. There is also no 

government organ explicitly authorized to regulate franchising businesses. Yet, this should not 

be taken to mean there are no relevant laws which may be applicable to business franchises in 

Ethiopia. There are, indeed, patchworks of disparate laws that incidentally affect the activities of 

franchisors in Ethiopia.
169

 

One of these legislations is the Investment Proclamation No. 769/2012. As stated above, under a 

franchise agreement, the franchisor and the franchisee may enter in to an agreement which entitle 

the latter to use the methods of production, service and marketing, or the entire business 

operation model of the former. Such types of agreements are considered as TOT agreements 

under the investment proclamation. As per Art. 2 (1) of the proclamation, TOT agreement refers 

to, inter alia, the transfer of systemic knowledge for the manufacture of a product, for the 

application or improvement of a process or for the rendering of a service, including management 

and marketing technologies.  
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Accordingly, franchising agreements which transfer the methods of production, service and 

marketing, or the entire business operation model to an Ethiopian franchisee may be required to 

be registered before the Investment Commission in accordance with Art 21 (1) & (2) of the 

proclamation.
170

 However, one should not lose sight the fact that transfer of knowledge doesn’t 

always presupposes transfer of business models as it is in the case of franchising. The franchisor 

may simply transfer its trademark or other designations that represent his/her/it’s goodwill, but 

may not introduce certain patented machinery for the manufacture of the goods of the franchisee. 

In these cases, the franchise agreement will not be subject to the investment proclamation. It is 

only in cases where the franchise agreement includes, for example, the transfer of marketing 

technology, management and proprietary business process that the franchise agreement will be 

subject to the requirements of the investment proclamation.  

The other piece of legislation that may regulate franchise agreements in Ethiopia is the 

Trademark Registration and Protection Proclamation No. 501/2006. As per Art. 26 of this 

proclamation, it is only owners of a registered trademark who shall have the right to, inter alia, 

license the use of a trademark. Hence, in order to license his/her/its trade mark, a foreign 

franchisor is required to register the trademark before the EIPO. Furthermore, the franchise 

agreement for the use of the trademark itself needs to register before the same office. 
171

 

Now, the question is whether a franchise agreement for the use of a trademark by an Ethiopian 

firm may have any bearing on the inflow of foreign technology in to the country. The 

proclamation stipulates that a license contract on a registered trade mark should contain a 

provision which provides for effective control by the licensor on the quality of the goods or 

services of the licensee in connection with which the mark is used. Failure to do so results in the 

nullification of the agreement. In the word of the proclamation, 
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“[a]ny license contract on a registered trademark or an application for 

registration of a trademark shall be null and void when it does not contain a 

provision for an effective control, by the licensor, of the quality of the goods or 

the services in connection with which the trademark may be used.”
172

 

The rationale behind the above stipulation may be the need to protect consumers. The idea is that 

the use of the trademark by a licensee may mislead consumers as to the quality of the goods 

unless the licensor effectively control the quality of the goods. Whatever the case may be, in 

order to produce goods and render services which have comparable qualities with the goods and 

services provided abroad, the franchisee may need the technical assistance of the franchisor. The 

franchisor may, as a result, provide training to the personnel of the franchisee and/or supply 

advanced technologies to the franchisee with the view to enable the latter to produce goods and 

render services which are up to the standard.  This will inevitably result in the spillover of 

technology in to the country.  

In addition, even in the absence of the above stipulation, since international franchisors are akin 

to maintain the goodwill built in relation to their trademark, they may transfer production, 

management and marketing technologies to the franchisee by their own initiation. As a result, 

local firms will access foreign technology. Understood in this sense, trademark franchise may 

promote TOT.  

At this juncture, it must be noted that, as opposed to the patent law, the trademark proclamation 

outlaws restrictive clauses in trademark licensing agreements. As per Art. 31. (1) of the 

proclamation, clauses in a trademark license contract shall be null and void in so far as they 

impose upon the licensee unjustified restrictions. Yet, restrictive clauses may be given effect if 

the clauses are derived from the rights conferred by the registration of the trademark or necessary 

for the safeguarding of these rights.
173

 In addition, for the purpose of the trademark 

proclamation, limitation concerning, inter alia, the territory in connection with which the 

trademark might be used is not considered as restrictive business practice.
174

 

The Inventions, Minor Inventions and Industrial Design Proclamation No. 12/1997 is the other 

piece of legislation which is relevant to the regulation of franchise business in Ethiopia. This is 
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particularly the case where the franchise agreement involves the use of the franchisor’s 

intellectual property by the franchisee.  In order to license the use of his/her/its intellectual 

property, the franchisor normally applies for the grant of patent or any other related rights. In 

doing so, the franchisor is required to disclose at least one way of carrying out the technology. 

This disclose, as explained above in relation to the role of the patent law in TOT, result in the 

spillover of technology in to the country.  

To sum up, so far, Ethiopia doesn’t have comprehensive franchise law. This doesn’t mean, 

however, that franchise business is totally unregulated subject matter. There are rules that are 

scattered here and there in different pieces of legislations. While some types of franchise 

agreements are supposed to be registered before the Investment Commission in accordance with 

the investment proclamation, some others are subject to the trademark proclamation. The 

remains are governed by the IP law of the country. This implies that, in Ethiopia, franchise 

agreements are not subject to the same legislations. This will inevitably create legal uncertainty. 

In fact, the luck of interest among international franchisors to do business with Ethiopian firms 

may partly be attributed to this legal uncertainty. Given the pivotal role franchising agreements 

may play in technology transfer, it is imperative to enact comprehensive legal and regulatory 

framework for the operation of a franchise business in Ethiopia.  

6.2.5. Trade Mark Law  

As explained above, the Trade Mark Proclamation No. 501/2006 stipulates that a trademark 

licensing agreement shall incorporate a provision which entitle the licensor to exercise effective control 

over the quality of the goods and services of the licensor in connection with which the trademark may be 

used.
175

 This stipulation, for the reasons stated above in relation to franchising regulation
176

, promotes the 

transfer of technology by the Ethiopian firms in case where the licensor is a foreign company or a 

subsidiary of same which operates in Ethiopia.  

6.2.6. Trade Secrets Law  

The definition of the term “trade secret” may vary from jurisdiction to jurisdiction. In most legal 

systems, any confidential business information which provides an enterprise a competitive edge 
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may be considered a trade secret.
177

 It consists of any formula, pattern, devise or combination of 

information which is used in one’s business, and which give a businessperson an opportunity to 

obtain an advantage over his/her/its competitors who do not use the information.
178

 The trade 

secret may also be patentable technology.  

Now days, the importance of trade secret agreement is growing in the world of commerce of 

technology. Technology owners may prefer trade secret protection over patent for various 

reasons. Some of the advantages of trade secret protection are:  

 “Trade secret protection has the advantage of not being limited in time 

(patents last in general for up to 20 years). It may therefore continue 

indefinitely as long as the secret is not revealed to the public. 

 Trade secrets involve no registration costs (though there may be high 

costs related to keeping the information confidential). 

 Trade secrets have immediate effect. 

 Trade secret protection does not require compliance with formalities 

such as disclosure of the information to a Government authority.”
179

 

As regards TOT, the existence of strong trade secret protection laws protects technology 

developers and entrepreneurs. Such protection may give foreign investors some confidence to 

transfer certain technologies to domestic counterparts. The commercial success of a trade secret 

user in the domestic market may also instigate local firms to discover the secret through honest 

commercial means, such as reverse engineering, imitation or independent development of the 

technology.
180

 It is against this background that the trade secret protection regime of Ethiopia 

will be analyzed under this section.  

In Ethiopia, there is no specific legislation which regulates trade secret issues. Yet, there are 

scattered provisions here and there under the Trade Competition and Consumer Protection 

Proclamation No. 813/2014, the Commercial Code and the Civil Code which are relevant to 

issues of trade secret protection.  Art. 8 of the proclamation enumerates acts that constitute unfair 
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competition practices. Pursuant to sub Art. 2 (b) of this provision, any act of disclosure, 

possession or use of information of another business person, without the consent of the rightful 

owner contrary to honest commercial practices is considered as unfair compaction act.  Any 

person who commits any of these acts may face administrative, criminal and civil sanctions.  

To begin with administrative sanctions, any person who discloses, possess or uses of the trade 

secret of a business person contrary to honest commercial practices may be punished with a fine 

from 5% up to 10% of his/her/its turnover.
181

 This administrative penalty is not grave enough to 

deter persons from violating the provisions of Art. 8 (2) (b) of the proclamation. As to criminal 

penalties, any person who found guilty of infringement of the trade secret protection provision of 

the proclamation (i.e, Art 8 (2) (b)) may be punished with a fine from Birr 5,000 to Birr 50,000 

and with simple imprisonment. This criminal penalty is again nominal to deter trade secret 

protection infringements.  

Coming to civil sanctions, the Commercial Code and the Civil Code devoted some provisions to 

deal with unfair competition. A close looks at to this provisions reveal that the two codes do not 

specifically mention the disclosure, possession and use of the information of a business person 

contrary to honest commercial practices as acts of unfair competition.
182

 Yet, thanks to the 

provisions of Art. 8 (2) (b) of the Trade Competition and Consumer Protection Proclamation, it 

is possible to read trade secret infringement acts in these provisions. This implies that the civil 

sanctions provided under the two codes as remedy for acts of unfair competition in general are 

applicable to trade secret infringement cases. 

The civil sanctions for the commission of acts of unfair competition are provided under Art. 132 

& Art. 134 of the Commercial Code and Art. 2163 of the Civil Code.  One of these sanctions is 

injunction of the commission of the act by the order of a court of law. This sanction is clearly 
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stipulated under the provisions of Art. 134 (1) (b). As per this provision, “the court may, in cases 

of unfair competition, ... make such orders as are necessary to put an end to the unfair 

competition.” The other civil remedy is indemnity for the damage sustained as a result of the 

unfair competition practice. The court of law is authorized to order that damages may be paid by 

the unfair competitor.
183

 As to the amount of the damages, the Civil Code provides that:  

“Whosoever has derived a gain from the work or property of another without just 

cause shall indemnify the person at whose expense he has enriched himself to the 

extent to which he has benefited from his work or property.”
184

 

The above stipulation reaffirms the rule “damages equals damage”.  When compared to the 

administrative and criminal penalties, the civil sanctions seem beneficial to the victim of the 

unfair competition practice. Yet, it is not possible to assert that there is effective trade secret 

protection law in Ethiopia. Contrary to the experience of other jurisdictions, it is not clear 

whether the use of the protected information by the defendant (to be shown by the plaintiff) may 

constitute a prima facie case of trade secrets misappropriation. At any rate, since having effective 

trade secrets protection could possibly strike an appropriate balance between the interest of 

foreign investors and local competitors, the government should consider enacting separate and 

comprehensive trade secret protection legislation. Doing so may enable the country to build 

domestic technological capacities through informal means of technology transfer. 

6.3. Multilateral and Bilateral Avenues for TOT in Ethiopia  

As stated under chapter two, there is no comprehensive multi-national agreement that regulate 

TOT. However, various multinational agreements deal about the subject of TOT in one way or 

another. Case in point is the WIPO constituting act and the TRIPs Agreement. Two states may 

also conclude to cooperation agreement in the science and technology field. Such type of bi-

lateral cooperation agreements often give due attention for the transfer of technology from one of 

the parties to the agreement to the other. Among the multilateral agreements, Ethiopia is not a 

Party to the TRIPs Agreement. Yet, it concluded a number of bilateral science and technology 

cooperation agreements with various countries. This section is designed to assess whether 

Ethiopia has lost nothing, as far as TOT is concerned, as a result of its failure to accede to the 
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WTO trade regime. It is also devised to explain the contents of bilateral science and technology 

cooperation agreements to which Ethiopia is a party.  

As stated above, the TRIPs Agreement is among the multi- lateral agreements which deals with 

international TOT. It is further explained that Art. 66 (2) of this agreement oblige developed 

countries to provide incentives to their enterprises and institutions to transfer technology to Least 

developed WTO member countries. The provision gives the impression that WTO member 

LDCs receive special entitlement to acquire westerns’ technology. This triggers the issue 

whether Ethiopia lost anything as far as TOT is concerned as a result of its failure to accede to 

the WTO.  

As indicated under chapter three, developed countries seldom make a distinction between WTO 

member LDCs and non member countries when they undertake technology transfer activities 

with the view to discharge their obligation under Art. 66 (2). According to a research conducted 

in 2008, out of 292 unique programmes or policies reviewed, only 31 per cent were targeted 

specifically towards WTO member LDCs; 16 per cent were targeted toward non-member LDCs, 

and the remainder were targeted either to non-LDC developing countries (15 per cent), to regions 

in which LDCs may or may not be present (17 per cent), to developing countries as a whole (31 

per cent), or globally (all foreign countries) (6 per cent).
185

 This implies that, as an LDC, 

Ethiopia might have benefited, and will benefit, from Art. 66 (2) of the TRIPs Agreement even if 

it is not a member to the WTO trade regime. Hence, it is possible to conclude that, as regards 

TOT, Ethiopia hasn’t lost any thing as a result of its failure to accede the WTO. 

Coming to bilateral avenues for TOT, the Ethiopian government entered in to scientific and 

technological cooperation agreements with different countries with the hope to access foreign 

technology.
186

 The writer of this paper has had a look at to the agreements conclude between 

Ethiopia and China and Korea. The content of these agreements is essentially the same. The 

following is a brief explanation of the content of these agreements.  
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The preamble of both agreements recognizes the importance of science and technology for the 

sustainable development of the economy of the parties to the agreement. It also states the 

commitment of the countries to intensify their national capacity through research collaboration, 

trade and technology transfer.
187

  

The substantive parts of the agreements begin with capitalizing on the importance of equality and 

mutual benefit in implementing the agreement. They also give due recognition to both 

international and domestic laws, including IPRs protection laws. This implies that the 

agreements may not be implemented in violation of international and domestic laws.  

The agreements then list down the forms of the cooperation. Undertaking joint research projects, 

organizing and participating in joint scientific meetings, conferences, symposia etc, exchanging 

scientific and technological documents, and training of young scientists are listed as the major 

forms of cooperation.  

Both agreements also designate the respective countries’ science and technology ministers as the 

executive organs of the agreements. For purpose of implementation, the agreements establish a 

joint committee on science and technology cooperation (Joint Committee). This committee is 

composed of representatives designated by the contracting parties. The task of the both Joint 

Committees established by the agreements is almost the same. They are: 

a. “Identifying the priority areas of cooperation in the field of science and 

technology;    

b. Creating favorable conditions for the implementation of this Agreement;  

c. Facilitating implementation of joint programmes and projects;  

d. Exchange of experience arising from the bilateral scientific and technological 

cooperation and examination of proposals for its further development.
188

 

Both agreements stipulate that scientific and technological results that are derived from the 

cooperation activities under the agreement may be announced, published or commercially 

exploited. In doing so, the agreements stipulate, the countries should not ignore national laws of 

the parties and international agreements to which one or both of the countries is/are a party.  
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Both agreements also have dispute settlement clauses. They stipulate that any dispute that may 

arise on the interpretation or implementation of the agreements shall be settled amicably through 

consultation/negotiation between the contracting parties. The possibility of resolving disputes 

through mediation, arbitration or litigation is not envisaged under both agreements.  

As to the duration of the agreements, both agreements stipulate that the agreements remain in 

force for a period of 5 years. They also envisage the possibility of renewing the agreements after 

the expiry of the 5 year period. According to both agreements, one of the parties may terminate 

the agreement by giving the other party a 6 month prior written notice expressing its intention to 

terminate the agreement. Otherwise, the agreement will be extended to a further period of time. 

As to the period of time the agreements may be extended, there is difference between the two 

agreements. Under the Ethio- China agreement, unless this notice is served, the agreements will 

automatically be extended for a further period of 5 years. Whereas, under the agreement between 

Ethiopia and Korea, the agreement may automatically be extended for a successive period of 3 

years. It is worth noting that the termination of the agreements will not affect the completion of 

projects or programs carried out in accordance with the agreements and don’t fully excused at 

the time of the expiry or termination of the agreements.  

As to the practical utility of these agreements, though there are some TOT projects undertaken 

based on these agreements, most of the agreements didn’t serve any purpose than political rituals 

through media outlets. So far, it is only based on the agreements concluded with Asian Tigers 

that TOT projects are being implemented in Ethiopia. For instance, under the umbrella of the 

agreement concluded with North Korea, the North Korean Science and Technology Policy 

Institute- International Innovation Cooperation Center (STEPI-IICC) transferred some advanced 

machineries and methods of production to Wenji Sugar Factory.
189

   It also provided critical mass 

training as regards TOT to relevant officers of the MoST.
190

 In addition, it has participated in the 

development of the Country’s Science and Technology master plan.
191

  

There are also some helpful activities that are being undertaken based on the Science and 

Technology Cooperation agreement concluded between Ethiopia and China. In accordance with 
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the implementation plan of this agreement, the Ethio- China Leather Technology Institute is 

established in 2013.
192

 The Chinese government has agreed to train 30 Ethiopian nationals who 

will fully run the institute after 5 years.
193

 It also agreed to make available advanced leather 

technologies to the institute.
194

 

The above are the only significant TOT projects that are being undertaken based on international 

science and technology cooperation agreements. Given the bulk of agreements in the shelf of the 

MoST, these projects are not satisfactory. Most agreements fail to be implemented because of 

bureaucratic hurdles, lack of commitment in the part of foreign partners and the problem of 

symbolism (focusing only on political rituals).
195

  

6.4. Institutional Frameworks for the Transfer of Technology in to Ethiopia  

So far, the writer of this paper tried to explain the policy and legal environment for the inflow of 

foreign technology in to Ethiopia. Yet, having these polices and laws is meaningless unless 

efficient institutional framework for the implementation of the policies and the laws put in place. 

As a result, the FDRE government established a number of institutions which are responsible to 

implement TOT related polices and laws. Herein under, the powers, duties and TOT related 

activities of these institutions will be discussed briefly.  

6.4.1. The Ministry of Science and Technology (MoST) 

As stated under the FDRE Science, Technology and Innovation Policy, MoST is the central 

government organ which is in charge of monitoring and supporting the country’s endeavor to 

build its technological capability.
196

 More specifically, the policy document assigns the ministry 

to coordinates all actors of technology transfer activities.
197

 As a result, the ministry is mandated 

to actively involve in the activities of this actors in respect to technology search, selection, 

learning, adaptation and utilization. These powers and mandates are reaffirmed in different 
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legislations, especially under Proclamation No. 69/2010 and the Draft Technology Transfer 

Regulation.  

The proclamation vested the ministry with wide ranges of powers and duties. As regards TOT, 

the proclamation empowers the ministry to register technology transfers made in every sector.
198

 

In practice, however, the ministry is not discharging this duty. It doesn’t have any inventory 

concerning transferred technologies in to the country.
199

   

Consonance with the Science, Technology and Innovation Policy, the proclamation does also 

mandate the ministry to coordinate science and technology development activities, including 

TOT activities.
200

 In this regard, the ministry is coordinating sectoral TOT forums.
201

 

Furthermore, the proclamation authorized the ministry to establish a system for technology need 

assessment, identification, acquisition, packaging, utilization and disposal, and follow up the 

implementation of same.
202

 

With the view to discharge this responsibility, the ministry established Technology Transfer and 

Development Directorate in 2010 as one of its core processes. The objectives of the directorate 

are: 1) establishing a system of technology transfer and development for learning, adapting and 

utilizing as well as disposing of imported technologies in order to meet national demand; and 2) 

establishing a system that can be effectively implemented in technology transfer and 

development on the basis of significant benchmarks of different countries.
203

 

Coming to the tasks of the directorate, it is, among other things, responsible to: 

 Import effective and appropriate foreign technologies and create capabilities of 

adaptation and utilization of these technologies in manufacturing and service providing 

enterprises; 
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 Promote the development of domestic technological capabilities for the effective 

absorption of foreign technologies; 

 Establish and implement a system to search, select, adapt, utilize as well as dispose 

imported technologies; and 

 Establish and implement a system to use foreign direct investment (FDI) and other ways 

of supporting technology transfer. 
204

 

Practically, the directorate is only forming the necessary organizational arrangement to undertake 

the above listed activities.
205

  

6.4.2. Ethiopian Intellectual Property Office (EIPO) 

EIPO is a government body which is established to implement or follow up the implementation 

of national laws governing intellectual property.
206

 Apart from monitoring the implementation of 

the country’s IP laws, the office has the objective to facilitate the exploitation of intellectual 

property, both domestic and foreign, in the country.
207

  It also has the objective to collect, 

organize and disseminate technological information contained in patent documents and 

encourage its utilization in the country.
208

 

The powers and duties of the office are specified under Art. 6 of the Ethiopian Intellectual 

Property Office Establishment Proclamation No. 320/2003. According to this provision, the 

office has, inter alia, the power and duty to:  

1) “Follow up the exploitation of legally protected foreign and local inventions 

and issue compulsory licenses when necessary; 

2) Publish and disseminate Intellectual property rights Gazette; 

3) Create an information system on intellectual property; 

Select and disseminate technological information contained in patent 

documents in priority areas and encourage their utilization for economic and 

social benefits; and  

4) Facilitate conditions that will help to create linkages between intellectual 

property owners and entrepreneurs.”
209
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These powers of the agency have their own significance in facilitating the inflow of foreign 

technology in to Ethiopia and the country’s endeavor to build its technological capability. For 

instance, following up the exploitation of protected foreign inventions in the country may 

enforce foreign IP owners to work their inventions in Ethiopia for the fear that a compulsory 

license may be garneted to a third party by the office. The dissemination of   technological 

information may also enable local firms to be aware of recent technological developments in the 

area of their activity. This awareness may, in turn, motivate them to import the technology and 

work it in Ethiopia.  

In order to effectively exercise the above mentioned powers and duties, the office formed 

Technology Transfer Division as one of its core processes.  As regards TOT, so far, the office 

has undertaken a couple activities. One of these activities is disseminating technology 

information to universities, TVETs and the industry.
210

 The other is creating link between patent 

owners, mostly utility model certificate holders, and the industry.
211

 In this regard, it tried to 

create a link for 17 utility model certificate holders.
212

 It has also written 60 support letter to 

small and micro enterprise to get assistance to utilize technologies.
213

 Nonetheless, the office 

didn’t follow up the effectiveness of the activities it has undertaken. In fact, the office doesn’t 

develop a procedure to follow up the working of a protected patent. To aggravate the problem, 

the office extends the period of protection of patent of introduction by additional five year based 

on the self report of the right holder. The officers of the office will examine the actual working 

of the patent only if the right holder invites the office to visit his/her/its project.
214

  

6.4.3. The Federal Micro and Small Enterprises Development Agency 

The Federal Micro and Small Enterprises Agency is established by Council of Ministers 

regulation No. 33/98 and renamed as such by regulation No. 104/2004.
215

 The objectives for 
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establishing the agency is encouraging, coordinating and assisting institutions which provide 

support to the development and expansion of micro and small enterprises.
216

 One of the 

mechanisms by which the agency may support or assist these institutions is by disseminating 

technologies which are relevant to micro and small enterprises. In fact, doing so is one of the 

proclaimed duties of the agency.  

As per Art. 6 (5) of the regulation, the agency is responsible for preparing and disseminating 

“technology and project profiles by selecting appropriate technologies required for the promotion 

and development of Micro and Small Enterprises.” With the view to discharge this obligation, 

the agency prepares prototype of some goods and transfer them TVETs.
217

 It also adopts foreign 

technologies to local circumstances and transfers them to TVETs.
218

 The agency transfer these 

goods and technologies to TVETs by providing training to TVET staffs. The latter is expected to 

transfer the technology to micro and small enterprises. The agency doesn’t have and develop a 

mechanism to follow up whether the adopted technologies are transferred to the relevant target 

group.
219

 In fact, there is no as such remarkable technology transfer achievement recorded in this 

regard.
220

 

6.4.4. The Ethiopian Investment Commission  

As explained under chapter two, among the mechanisms of TOT, FDI and Joint Venture are the 

most prominent ones. Foreign companies may engage in these forms of investments whenever 

there is, inter alia, efficient administration of investment matters. Recognizing the importance of 

efficient investment administration system to attract foreign investment, the Council of Ministers 

established the Ethiopian Investment Commission by regulation No. 313/2014.  

The commission has the objective to implement transparent and efficient investment 

administration system, and, thereby, encourage and expand investments in the country.
221

 With 

the view to enable the commission to achieve this objective, it is vested with range of powers and 
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responsibilities. These powers and duties are specified under Art. 28 of the Investment 

Proclamation No. 769/2012 and other relevant laws. 

The proclamation designated the Commission as a nucleus for matters of investment.
222

 The 

commission is in charge of coordinating and enhancing investment activities. It is empowered to 

undertake different activities with the view to enhance and attract foreign investment.
223

 As far 

as TOT agreements are concerned, as explained above, the commission is responsible to register 

TOT agreements related to investment.
224

 Yet, it has no power to examine the content of the 

agreements.  

6.4.5. Sectorial Institutes 

The Council of Ministers established about seven sectorial institutions which are mandated to 

undertake R&D activities in their respective area. These undertake almost similar activities in 

their respective fields.
 225

 They attempt to prototype and adopt foreign technologies and make 

available to local firms.
226

 They also provide training to TVET instructors and SME 

associations.
227

 They also assist and advise local firms in technology selection and installation.
228
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7. Chapter Five 

Conclusion and Recommendations 

7.1. Conclusion  

Technology is vital for sustained economic growth both in industrialized economies and 

developing countries. In fact, it is considered as one of the factors of economic production, of 

course, in addition to the traditional three factors of production, i.e, land, labour and capital. 

Accordingly, it plays an important role in the global trading system. In addition, it contributes a 

lot to meet urgent human needs. All these make the acquisition of technology, either through 

independent innovation or its transfer from foreign sources, one of the priority agendas of almost 

all countries of the world. 

Due to their low level of innovative capability and industrialization, developing countries may 

primarily acquire technology through its transfer from developed countries. These countries 

consider access to industrialized countries’ technology as a prerequisite for their economic 

development and participation in the international trading system.  On the contrary, the 

technology “haves” view the maintenance of technological dominance as crucial to sustain their 

economy in the increasingly competitive international economy. These differences highly 

affected international negotiations. While developing countries demanded for the adoption of 

international agreements that promote the inflow and dissemination of technology in to their 

territories, industrialized countries bargain for a protectionist international legal regime. The 

respective domestic laws of the technology “haves” and “have nots” also reflect these diverse 

interests.  

This paper analyzed the provisions of some international agreements with the view to ascertain 

whether the interest of developing countries to access foreign technologies is well addressed in 

the international arena. It also examined the legal and institutional legal framework Ethiopia put 

in place to, as a developing country, access and disseminate foreign technologies. 

To begin with, the paper found that the endeavor of developing countries to establish an 

international legal regime that accelerate TOT ended up in vain. The present international 

technology and investment related agreements incline to protectionism which promotes the 
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interest of developed countries. This doesn’t mean that the interest of developing countries to 

access foreign technology is disregarded altogether. There are a number of international 

agreements which deal with the transfer of technology from the global north to the developing 

south. Among these international instruments, the TRIPs Agreement deserves brief summery.  

Under the TRIPs Agreement, as regards TOT, the concern of developing countries is principally 

reflected under Arts. 7, 8, 40 and 66 (2). Arts. 7 and 8 respectively provide for the objectives and 

principles of the agreement. Three of the five objectives of the TRIPs Agreement focus on 

technology related IPRs protection. Most importantly, part of the provision of Art 7 provides that 

the protection and enforcement of IPRs should contribute to the transfer and dissemination of 

technology. Art 8 of the agreement, on its part, authorizes member countries to formulate laws 

and regulations that promote technological development and take measures against IPRs abuses 

that may hinder the international transfer of technologies.  

Although, theoretically, the above stipulations could have multifold utilities, there are a number 

of factors which limit the practical importance of the provisions. The major factor is the 

subordination of the two provisions to other stipulations of the agreement. Both Articles state 

that state parties may not take measures contrary to other provisions of the TRIPs agreement. 

The problem is that most of these “other provisions” of the TRIPs Agreement set high standard 

of IPRs protection which in effect undermine the endeavor of developing countries to access 

foreign technologies. 

 Art. 40 of the TRIPs Agreement authorizes member states to prohibit restrictive IPRs licensing 

practices that may defeat the objectives and principles of the TRIPs Agreement, including the 

transfer and dissemination of technology. In doing so, the agreement provides room for policy 

flexibility which enables state member countries to enact TOT friendly laws. In particular, they 

may enact IPR laws that prohibit restrictive licensing practices which may hinder the inflow and 

dissemination of foreign technologies in to their territory.  

The other crucial TOT related provision of the TRIPs agreement is Art. 66 (2). This provision 

imposes a mandatory obligation on developed countries to provide incentives to enterprises and 

institutions in their territory to transfer technology to least developed WTO member countries. 

During the TRIPs negotiation, it was hoped that this provision will alleviate the technological 
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gap between the north and the south. Nonetheless, the provision has not brought about the 

intended result due implementation related limitations.  

The primary means of monitoring the implementation of Art 66 (2) of the TRIPs Agreement is 

periodic report. Developed countries seldom submit their TOT activities regularly. In fact, there 

is no single country which submits its TOT activities every year. In addition, even the reliability 

of the submitted reports themselves is questionable. Since the data relay on self reporting, there 

is the problem of overstatement. Moreover, most of the reported TOT activities have also no 

direct and immediate relation with TOT. The activities do not also target WTO member LDCs. 

Furthermore, the reported programmes are not adequate enough to encourage developed 

countries’ companies and institutions to undertake TOT activities in LDCs. These problems 

make the TOT arrangement of the TRIPs Agreement ineffective.  

Coming to the legal and institutional framework put in place in Ethiopia with the view to access 

and disseminate foreign technologies, this paper analyzed the country’s laws that have direct and 

indirect impact on the inflow and dissemination of foreign technologies. The analysis revealed 

the inadequacy of the present legal regime that governs TOT agreements. It also found some 

shortcomings of the patent law of the country that may hinder the dissemination of foreign 

technologies. The absence of adequate incentive in the investment law of the country that may 

encourage foreigners to transfer technology through joint venture is another finding.  

Furthermore, it identified that the absence of comprehensive franchise and trade secretes 

protection laws will be an obstacle for foreigners to transfer their technology to Ethiopian 

partners through franchising and trades secretes agreements. The writer has further concluded 

that most of the science and technology cooperation agreements concluded between the 

Ethiopian government and other countries are only ceremonial. It also found the absence of 

coordination and overlap of mandates among government organs charged with the duty to select, 

choose, adapt and disseminate foreign technologies. Below, these findings will be elaborated in a 

few words.  

TOT laws primarily regulate the transfer of technology through TOT agreements. Since TOT 

agreements have a far reaching consequence in the security, health, and economic and 

technological development of a country, most countries subject them to strict governmental 

regulation. Most importantly, in addition to regulating the content of the agreements, the TOT 
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laws of developing countries provide different incentives to persons who engage in TOT 

activities. Cases in points are the TOT laws of Vietnam and Uganda.  

In Ethiopia, there was a specific regulation that governs TOT agreements. This regulation, 

namely called "Transfer of Technology Council of Ministers Regulation No. 121/1993", 

provided for the formality and validity requirements of TOT agreements. In particular, it renders 

void agreements for the transfer of technologies that have an adverse effect on national security, 

public health and the environment. It also outlaws TOT agreements that contain restrictive 

clauses that hinder, in one way or another, the spillover, development and adaptation of the 

transferred technology. Nonetheless, this regulation was expressly repealed in 2003 by the 

Investment (Amendment) Proclamation No. 375/2003. Thereafter, the terms and conditions of 

TOT agreements are not subject to governmental scrutiny.  

The present TOT agreements regulatory system, as embodied under the Investment Proclamation 

No. 769/2012, left determining the contents of TOT agreements to the absolute autonomy of the 

parties. As specified under the proclamation, the Ethiopian Investment Commission is duty 

bound to register TOT agreements regardless of the contents of the agreements and the nature of 

the technology transferred. The practice confirms the same. There is no also inceptive scheme 

provided to persons who may engage in TOT activities through contractual terms. The 

Government officials and experts interviewed assert that, given the country’s endeavor to bring 

about accelerated economic growth, this lenient TOT is not appropriate and adequate. It seems 

the government also buys this idea and, accordingly, the MoST is developing a draft TOT 

regulation.  

The Draft TOT regulation governs each phases of TOT, starting from technology search to 

disposition. Specifically, it provides for the grounds of registering, refusing to register TOT 

agreements. These grounds are similar with the grounds of registering and refusing to register 

TOT agreements stipulated under the repealed regulation. In this regard, it is possible to assert 

that the draft regulation is restoring the repealed regulation. It outlaws the transfer of 

technologies which endanger national security and public health.  It also prohibit terms and 

condition that may hinder the adaptation, effective use and dissemination of the transfer of 

technology in Ethiopia. In addition, it stipulate that transferred technologies should be disposed 

in accordance of international standards, when necessary, with the participation of the 
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technology supplier. It also states that the government participates in technology negotiation and 

provides advisory services to technology recipients. These are good moves. This doesn’t, 

however, mean that the draft regulation doesn’t have drawbacks.  

One of the weaknesses of the draft regulation is its failure to provide for incentives to persons 

who may engage in TOT activities. As indicated above, the experience of Vietnam and Uganda 

indicates that it is common to provide different incentives to person who undertakes TOT 

activities. The other weakness of the draft regulation is its failure to establish a separate entity 

that monitor and follow up its implementation. The draft charged the MoST with wide ranges of 

crucial powers and responsibilities. It is questionable whether this bureaucratic government 

organ will discharge these powers and responsibilities effectively with minimal bureaucratic 

handle.  The draft regulation also doesn’t specify the government organ which will be 

responsible to register TOT agreements.  

The other piece of legislation that affects TOT activities is the patent law. Undeniably, the 

Ethiopian patent provides for legal arrangements that may promote the transfer and 

dissemination of technology. The patentability requirement, the disclosure requirement, the 

experiment use exception,  the legal protection accorded to patent of introduction and utility 

model, the compulsory license regime and the duty to work locally can be mentioned in this 

regard. Yet, there are some shortcomings arising from the present patent law that may negatively 

affect the transfer and dissemination of foreign technology.  

Firstly, the policy choices made to craft the disclosure requirement and the experimental use 

exception are not optimal. The Ethiopian patent law requires the patentee to disclose at least one 

mode of carrying out the invention in the patent application. It would have been possible to 

require the patentee to disclose the best mode for carrying out the invention. In fact, the TRIPs 

Agreement also authorizes member countries to provide for same requirement under their 

domestic laws. Requirement the patent to disclose the best mode of carrying out the invention 

helps local technology users, innovators and researchers to fully understand the technology 

claimed in the patent. By requiring the patentee to disclose only one mode of carrying out the 

invention, the Ethiopian patent law undermined the role the disclosure requirement could play in 

the dissemination of technologies.  
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As to the experimental use exception, the Ethiopian patent law limited the scope of the exception 

to cases of basic research. It excluded commercial researches from the ambit of the exception. 

Since commercial research could result in more spillover of technologies in to the country, it 

would have been better had the scope of the experimental use exception is wide enough so as to 

include commercial researches which primarily aimed at the creation of new knowledge.  

Secondly, the Ethiopian patent law failed to effectively address IPRs abuse issues. In particular, 

it failed to prohibit restrictive patent licensing practices. To aggravate the problem, the country’s 

competition law doesn’t also address these issues. This legal lacuna may provides an opportunity 

to patent right holders to license their inventions to local firms under terms and conditions which 

may have the effect of hindering the adaption, further development and dissemination of the 

technology. 

The investment law has also its own bearing on the transfer and dissemination of foreign 

technology. As explained above, FDI and joint venture are important methods of TOT. As a 

result, most countries try to attract these forms of investment by providing different packages of 

incentives and devising efficient investment administration system.  Ethiopia is not an exception 

to this general trend.  

The Ethiopian investment law provides for different guarantees and protections for foreign 

investors. It also provides for various investment incentives to investors who invest in areas in 

which the country tries to bring about rapid development and technological progress. The 

common forms of incentives are custom duty and income tax exemptions. The income tax 

exemption ranges from 1 year to 12 years having regard to the areas and place of the investment. 

As regards joint venture, in addition to the above mentioned incentives, the minimum capital a 

foreign investor required to allocate for a single project will be reduced by USD 50, 000 

provided that he/she/it invest jointly with Ethiopian national/s. There are no other packages of 

incentives put in place joint venture. The reduction alone is not adequate enough to encourage 

foreigners to invest jointly with Ethiopians. 

Trade secretes protection and franchising laws are the other areas of laws that affect the inflow 

and dissemination of foreign technology. The existence of strong trade secretes protection law 

gives foreign investors some confidence to transfer their technologies to domestic counterparts. 



144 
 

Since it doesn’t rule out the discovery and appropriation of someone else’s undisclosed 

information through honest commercial means, such as independent development and reverse 

engineering, it also provides a possibility for local competitors to access technology-relevant 

information, which may ultimately result in the dissemination of the technology.  

In Ethiopia, there is no a comprehensive piece of legislation on trade secretes protection. There 

rules trade secrets are found in the Commercial Code, the Civil Code and Trade Competition and 

Consumer Protection Proclamation No. 813/2013. These legislations provides for criminal, 

administrative and civil remedies for a person whose trade secrets are disclosure and 

appropriated contrary to honest commercial practices. Despite the civil sanction, the remedies 

provided are not adequate enough to deter the trade secretes protection infringer. They are not 

also as beneficial to the victim of the unfair competition practice. 

With the same parlance, though one of the mechanisms of TOT is franchising, there is no 

specific bill that regulate this crucial business in Ethiopia. This doesn’t mean, however, that 

franchising is totally unregulated subject matter. The rules that govern franchising are 

fragmented ones and found here and there. Having regard to the subject matter of agreements of 

the parties, a franchising agreement can be subject to the investment law, the trade mark 

proclamation or the patent law of the country. Accordingly, the agreement may need to be 

registered before either the Ethiopian Investment Commission (in cases where the agreement 

involves licensing of production methods) or EIPO (in case where the agreement includes the use 

of the trade mark or trade name of the franchisor and the use of patented technologies). This 

obviously crates legal uncertainty.  This legal uncertainly, in turn, may make international 

franchisors hesitate to do franchising business in Ethiopia. This is detrimental to the country’s 

endeavor to access and adapt foreign technologies.  

Concerning the international and bilateral avenues for the transfer of technology, Ethiopia is not 

a member to major international IPRs agreements, notably the TRIPs Agreement. As noted 

above, the TRIPs Agreement devised a special arrangement for the transfer of technology from 

developed countries to WTO member LDCs. Yet, empirical research findings indicate that 

developed countries seldom make a distinction between WTO member and non- WTO member 

LDCs while they provide TOT related assistance to LDCs.  This implies that, as regards TOT, 

Ethiopia has lost nothing as a result of its failure to accede to the WTO administered TRIPs 
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Agreement. As regards bilateral avenues, though Ethiopia has concluded science and technology 

cooperation agreements with so many countries, most of these agreements haven’t brought about 

significant practical utilities.  So far, only the agreements concluded with Korea and China are 

put in practice to some extent. The remaining have no practical importance than political ritual.  

As far as the institutional framework put in place for the transfer of technology in Ethiopia is 

concerned, the Ethiopian the MoST, the EIPO, Investment Commission and the Federal Micro 

and Small Enterprises Agency involves in TOT activities in one way or another. The Science, 

Innovation and Technology Policy and the draft TOT regulation designate the MoST as the 

nucleus of TOT activities of the country. With respect to TOT, it is empowered to develop TOT 

law, register TOT activities, monitor and follow up the effective implementation of TOT 

activities, coordinate organs which engage in TOT activities. So far, the ministry didn’t 

effectively exercise any of these powers. It is tied up with bureaucratic hurdles. As a result, it is 

not possible to conclude that the ministry is playing the role it is expected to play in assisting the 

country’s endeavor to acquire foreign technologies. The only remarkable job of the ministry is 

that it attempted to distribute technology information to various stakeholders.  

The EIPO is empowered to, inter alias, follow up the exploitation of legally protected foreign 

and local inventions, select and disseminate technological information contained in patent 

documents in priority areas and encourage their utilization for economic and social benefits; and 

facilitate conditions that will help to create linkages between intellectual property owners and 

entrepreneurs. These powers are very important in facilitation the dissemination of technologies 

in the country. Yet, the office is not exercising these powers effectively. It doesn’t develop a 

mechanism to follow up the local exploitation of IPRs. It didn’t also develop patent documents 

and information which are relevant to priority areas. Moreover, it didn’t take any other measure 

that writing support letter to crate facilitating condition that may help patent owners to crate 

linkage with entrepreneurs. As it is the case with MoST, among its duties, the Office is only 

effective in disseminating technology information to stakeholders. 

The Federal Micro and Small Enterprises Agency has a promulgated power to prepare and 

disseminate technology and project profiles by selecting appropriate technologies required for 

the promotion and development of Micro and Small Enterprises. With the view to discharge this 

responsibility, the agency adapt foreign technologies to local circumstances and prepare 
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prototype of products and transfer them to TVETs. The latter is expected to transfer the 

technologies to MSEs. The agency doesn’t have and develop a mechanism to follow up whether 

the adapted technologies are transferred to the relevant target group.  

The Ethiopian investment agency primarily contributes to the country’s effort to access and 

disseminate foreign technologies by establishing a transparent and effective administration of 

investment matters. In this regarded, it is providing a one- stop shop service.  In doing so, the 

commission aspires to attract FDI and joint venture investments. In addition, the commission has 

the power to register TOT agreements. however, it hasn’t the power to examine the content of 

the agreements. As such, it wouldn’t be wrong to conclude that the commission is a mere 

custodian of TOT agreements.  

7.2. Recommendations  

The above findings highlight the inadequacy and fragmented nature of the legal and institutional 

framework that regulate TOT in Ethiopia. The writer of this paper recommends that the 

government should take the following measures in order to create conducive legal and 

institutional arrangements to facilitate the inflow and dissemination of foreign technologies in 

the country.  

 The governments should enact the draft TOT regulation by making the necessary 

improvements.  

 A new provision should be inserted in the draft TOT regulation that provides for different 

packages of incentives to persons who engage in TOT activities. It is very important to 

give special preference to investors who introduce foreign technology and adopt same to 

local circumstances.  

 The draft TOT regulation should also establish a special governmental agency that 

monitor and follow up TOT activities. The organ should be staffed with multidisciplinary 

personnel who have the required competency to efficiently deal with the complex issues 

of TOT.  

 A new provision should be added to the Inventions, Minor Inventions and Industrial 

Designs, Proclamation, No. 123/ 1995 which prohibit restrictive patent licensing 

practices. 
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 The patent law should also require the patent applicant to disclose the best mode of 

carrying out the invention.  

 The patent law should further be amended with the view to widen the scope of the 

experimental use exception so as to include commercial researches which primarily 

aimed at the creation of new knowledge.  

 The investment law should provide adequate incentives to foreigners who invest jointly 

with Ethiopians by contributing technology to the business venture. In particular, in 

income tax exemption to a certain period of time and other preferences should be 

considered.  

 The administrative and criminal penalties imposed on trade secretes protection infringers 

should be reconsidered to increase the penalties. In addition, the government should 

consider the need to enact a specific bill on trade secrets protection.  

 A comprehensive piece of legislation that governs franchising business should be 

enacted.  

 As regards institutional frameworks for TOT, apart from establishing a separate entity 

that monitor and follow up TOT activities as suggested above, the EIPO, the MoST and 

the Federal Micro and Small Enterprises Agency should coordinate each to avoid 

redundancy of efforts. In particular, the mandate of the Federal Micro and Small 

Enterprises Agency should be redefined to enable it to directly transfer the technologies it 

has adopted to SMEs. Or else, it should develop a monitoring mechanism by which it 

could ascertain whether the technologies it has adopted reach the intended target groups.  

 On top of amending existing legislation and introducing new laws as recommended 

above, the government should work hard to develop the country’s technological 

capability to absorb and adapt foreign technologies. This can be achieved by establishing 

technology incubator centers and supporting R & D activities. 
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