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Abstract 

The gist of constitutional interpretation is maintaining supremacy of the constitution. Yet, 

constitutional interpretation invariably involves complex questions having equally competing but 

conflicting socio-politico-legal dimensions and choices. Finding a viable and constitutionally 

appealing way out from the web of these three-dimensional issues obviously requires a sound 

background of constitutionalism and knowledge of appropriate principles of constitutional 

interpretation. In this regard the FDRE Constitution offers little guidance on how the 

constitution should be interpreted where the need arises, except for fundamental rights and 

freedoms specified in chapter three of the constitution. The general reference to international 

instrument in the interpretation of fundamental rights and freedom does not help much if it is not 

specified. Apart from the constitution Proclamation No. 251/2001 authorizes HoF to identify, 

develop and implement principles of constitutional interpretation as it deems appropriate. 

However, constitutional interpretive principles have not developed yet by HoF.  Hence, lack of 

constitutional interpretive principles/methodology result in lack of consistency and predictability 

of how the constitution is interpreted as well as the outcome of the decisions itself. The research 

contends that the Ato Ashenafi Amare et al vs. the Ethiopian Revenues and Customs Authority 

(ERCA) case and Coalition for Unity and Democracy (CUD) vs. Prime Minister Meles Zenawi 

Asres cases would have been decided in a more consistent and rational manner, had they been 

analyzed by employing proportionality and balancing analysis method of interpretation. Hence, 

this research argues that apart from the existing interpretive methodologies that the CCI\HoF is 

applying, proportionality and balancing method of analysis could transform the interpretive 

mandate of CCI\HoF in the event of possible limitation of fundamental rights and freedoms 

occurs. It analyzes in a case by case basis the legality and legitimacy of the action where legality 

refers to the requirement that the limitation to be ‘prescribed by law’ where as legitimacy refers 

to the requirements of proportionality which has three criteria (suitability, necessity and 

proportionality). Therefore, HoF should adopt proportionality and balancing method of analysis 

as one of its constitutional interpretive methods. 

Key Words: principles of constitutional interpretation, balancing, proportionality, 
suitability, necessity, supremacy of constitution  
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Chapter One 

Introduction 

1.1 Background of the study 

Ethiopia’s nascent constitutional system has been in place for about two decades now. It 

adventurously attempted a novel institution of constitutional importance in the area of 

constitutional dispute settlement. Some people criticize the constitution as to why it risks its 

impotence by ‘inventing new wheel’ for there were plenty of proven experiences of 

constitutional dispute settlements mechanisms and institutions in other older jurisdictions.1 This 

is, of course, about the mandate of The House of Federation in interpreting the constitution. 

Although there is still ongoing debate whether HoF is the ideal institution or not, yet the House 

has been engaged and disposed a number of cases of constitutional issues. 

Recently the number of cases decided by the House is raising so much so that the number of 

cases disposed in the last three years amount to over 90 percent of all the cases decided by the 

House since its inception. However, there grows a criticism by many about the HoF’s lack of 

constitutional interpretation methodology in resolving constitutional issues. This indicates that 

there is lack of clarity as to well defined and fully fledged methods of constitutional 

interpretation the HoF/CCI has to make use of in discharging their constitutional mandates. This 

in turn could result in lack of consistency and predictability of how the constitution is interpreted 

as well as the outcome of the decision itself.  

In light of this assertion it is important to look in to the decisions of the HoF to investigate the 

interpretive trends it has adopted. The study attempts to respond to questions like whether the 

HoF have developed methods of constitutional interpretation through practice in order to decide 
                                                           
1 Yonatan Tesfaye is of the opinion that the Ethiopian approach to constitutional interpretation can be 

commended for the novelty of the system that attempted to avoid the counter-majoritarian problem. However, he 

argued that it is not a commendable system of constitutional review. This is not only because it fails to represent 

an adequate response to the counter-majoritarian problem but also because it is not institutionally and 

‘functionally’ suited to discharge the task of constitutional interpretation and constitutional review. He 

recommended that courts should have the power to interpret the constitution. However, courts should not have 

the power to enquire into or rule on the constitutionality of any legislation rather the CCI shall have the final and 

ultimate power on the interpretation of the Constitution including the power of determining the constitutionality 

of legislation. Yonatan Tesfaye Fisseha (2004),Who Interprets the Constitution: A Descriptive and Normative 

Discourse on the Ethiopian Approach to Constitutional Review, Faculty of Law, The University of Western Cape, 

Cape Town South Africa. 
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the cases brought before it or not. Moreover, an attempt will be made whether it is possible to 

discern those constitutional interpreting methodologies from the decisions of the HoF.  

By studying the decisions of the HoF, the research attempts to uncover the state of constitutional 

interpretation methodology of the House. The study also helps to recommend a constitutional 

interpretation approaches by drawing lessons from other constitutional jurisprudences. 

1.2 Statement of the Problem 

The history of Ethiopian constitutional development has witnessed four2 written constitutions so 

far the latest of which is the FDRE Constitution which has came in to force in 1995. All the past 

constitutions have lived so short that they had little or no history of constitutional review, nor did 

they have methods of constitutional interpretation. The first written constitution of 1931 failed 

to provide provisions of constitutional review. The 1955 revised constitution also failed to 

provide a specific organ empowered to exercise the power of constitutional review3. This is, 

however, despite the fact that the 1955 constitution provide the supremacy clause under Article 

122 which states that ‘the constitution together with those international treaties, conventions 

and obligations to which Ethiopia is a party shall be the supreme law of the Empire, and all 

future legislations, decrees, orders, judgments, decisions and acts inconsistent therewith shall be 

null and void.4  It in fact is plausible to infer from provisions bestowing all judicial power on the 

judiciary such as Article 108 that courts were empowered to undertake constitutional control 

perhaps short of challenging the prerogatives of the Emperor recognized in the Constitution 

itself. Although the 1987 PDRE Constitution was short lived, it conferred the power to interpret 

the constitution to the Council of State.5 Perhaps chiefly due to the lack of stable constitutional 

system, Ethiopia has failed to develop its own jurisprudence of constitutional interpretation.  

                                                           
2 Some articles contend that Ethiopia has only witnessed three written constitutions by three different regimes 

whereby the 1931 and 1955 constitutions are considered a continuum of the imperial regime. The other two are 

the 1987 PDRE Constitution of the ‘derg’ regime and the 1995 FDRE Constitution of the EPRDF regime. See Yonatan 

Tesfaye Fisseha (2004),Who Interprets the Constitution: A Descriptive and Normative Discourse on the Ethiopian 

Approach to Constitutional Review, Faculty of Law, The University of Western Cape, Cape Town South Africa, p. 9  

3 Yonatan Tesfaye Fesseha (2008),Whose Power Is It Any Way: The Courts and Constitutional Interpretation in 

Ethiopia, Journal of Ethiopian Law, Vol. 22 No. 1, p.122 
 

4 Article 122 of the Revised Constitution of the Empire of Ethiopia. 

5  PDRE Constitution of 1987, Article 82 sub 1 (b). 
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The FDRE Constitution also contains explicit provisions on constitutional interpretation. It has 

also established the institutional framework necessary to discharge such function. It mandates the 

HoF to be the ultimate arbiter of constitutional matters.6 Moreover, it has established an auxiliary 

body which conducts constitutional inquiries to present its findings in the form of 

recommendations to the House.7  So far more than 2700 cases have been filed before these two 

institutions demanding for constitutional review8, out of which 43 cases are found worthy of 

constitutional interpretation9. The bulk of cases, however, are rejected due to lack of the need for 

constitutional interpretation. Such decisions should be well buttressed with justifications and be 

easily understandable by the parties to the cases. Moreover, the parties who have the right to 

approach the CCI/HoF should be aware how the constitution should be applied and interpreted.10 

Furthermore, there should be clarity as to the methods of constitutional interpretation for the 

public at large. 

Moreover, clear and uniform principles of constitutional interpretation have yet to be developed 

in the country. Apart from a lack of understanding of the existing principles, there seems to be 

inconsistency in the application of the principles by the CCI and HoF on cases involving the 

same issue or subject matter.11 

As far as methods of constitutional interpretation are concerned, the proclamation simply 

instructs the HoF to identify and implement principles of constitutional interpretation which it 

deems necessary for the proper examination and decision of constitutional cases12. Hence, the 

task of developing methods of constitutional interpretation is indicated in by Proclamation No. 

                                                           
6 Article 62 sub 1 of the FDRE Constitution 

7 Article 82 of the FDRE Constitution; Proclamation No. 798/2013, a proclamation to re-enact for the strengthening 

and specifying the powers and duties of the Council of Constitutional Inquiry of the Federal Democratic Republic of 

Ethiopia 

8 Archive of the CCI, December 2017. 

9 Archive of the HoF, December 2017. 

10 Heinrich Scholler (2003), Notes on Constitutional Interpretation in Ethiopia, the Federal Supreme Court of the 

Federal Democratic Republic of Ethiopia and Friedrich-Ebert-Stiftung, Ethiopia Office, Addis Ababa, p.5. 

11 _______(2012), Survey Report on Constitutional Interpretation in Ethiopia, Report of A Need Assessment for 

Training on Constitutional Interpretation in Ethiopia, Justice and Legal Systems Research Institute, Addis 

Ababa,(unpublished)   
12 See Article 7 (1) of the Proclamation No. 251/2001 
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251/2001 to the HoF13. However, the House did not develop such methodology that will help 

approach constitutional issues in the interpretation process. Such method of constitutional 

interpretation if developed would also benefit the CCI to discharge its mandate of presenting 

constitutional interpretation recommendation to the House.  

1.3. Objective of the Study 

1.3.1. General Objective 

The general objectives of the thesis are: 

 investigating  the methods for constitutional interpretation under the FDRE Constitution 

and other relevant laws; and, 

 exploring the practical jurisprudence of methods of constitutional interpretation which 

has been employed by the HoF and CCI in the course of constitutional dispute settlement. 
 

1.3.2. Specific Objectives  

In particular the study attempts to: 

 to examine the adequacy of the methods of constitutional interpretation stipulated in the 

constitutions and other relevant laws 

 to discuss the various types of methods of constitutional interpretation. 

 to explores and draw lessons from  the experiences of foreign jurisprudences with regard 

to methods of constitutional interpretation. 

1.4. The Research Questions  

The study sets out to raise and address certain questions related to the methodology employed in 

constitutional interpretation. Hence, the fundamental research questions to be addressed are the 

following:  

1. What are the methods of constitutional interpretation that the HoF/CCI employed in 

constitutional dispute settlements? 

2. Whether there are consistencies in the application of the interpretation principles by the 

HoF on cases involving the same issue or subject matter? 

                                                           
13 Ibid. 
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3. What can be inferred from the decisions of the HoF with regard to methods of 

constitutional interpretation?   
 

1.5. Scope of the Research 

The study mainly limited to the constitutional methods that are employed by the House of 

Federation and the Council of Constitutional Inquiry in adjudicating constitutional issues. It also 

attempts to uncover inconsistencies in the application interpretation principles cases involving 

the same issue or subject matter if any by analyzing cases.  

1.6.  The Research Method  

The research primarily employed doctrinal research methodology which is a qualitative inquiry. 

In order to achieve its objective, the study placed emphasis on analysis of relevant decisions of 

the HoF mainly of constitutional cases. Moreover, interviews with key persons in authority and 

legal experts from both institutions.  

1.7. Data Sources  

With regard to data sources, both primary and secondary sources are considered. Accordingly, 

Primary sources include mainly cases that have been decided by the HoF, laws such as the FDRE 

Constitution, Proclamation No. 251/2001. Moreover, interviews with legal experts of HoF and 

CCI who are relevant in the interpretation of the constitution are considered. Primary information 

from legal advisors, and other experts in the field were gathered as found relevant.  

As far as secondary source is concerned, data from various kinds of published and unpublished 

materials on the topic are considered. Thus, to the maximum effort relevant books, journals, 

laws, and other relevant materials from libraries and from internet are considered. 

1.8. Significance of the Study  

The study will have significance mainly to HoF in discharging its constitutional mandate in 

interpreting the constitution in a manner that upholds the supremacy of the constitution. It will 

also provoke for further research on the subject matter and will be used as research material for 

future researchers and as secondary source for students. 
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The research at its outcome will try to indicate some recommendations which could help HoF to 

develop its own method of constitutional interpretation. 

1.9. Limitation of the Study  

The author believes that lack relevant materials on the subject matter under the Ethiopian legal 

system may reduce the quality of the research. However, the research made an attempt to remedy 

such constraint to a lesser extent by resorting to materials written in other legal systems and 

trying to relate to the decision of the HoF. Moreover, a time constraint to go through the study is 

also another challenge that has to be dealt with. 

1.10. Organization of the Study 

The research paper is organized in four chapters. Accordingly, the first chapter provides general 

introduction and overview of the study, which includes introduction, background of the study, 

statement of the problem, objective of the study, scope of the study, research methodology, 

significance of the study, limitation of the study and organization of the study. 

Chapter two of the study deals with conceptual and theoretical framework of constitutional 

interpretation and the different methods of constitutional interpretations in brief. Chapter three 

deal with constitutional and legal framework of constitutional interpretation. Chapter four mainly 

devotes for the analysis of HoF decisions to identify the areas of inconsistencies in the 

application of methods of constitutional interpretation in cases involving the same issue or 

subject matter. Moreover, an assessment is made the overall trend of constitutional interpretation 

by analyzing the cases decided. Finally, in Chapter five the paper concludes by drawing 

conclusion and forwards recommendation. 
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Chapter Two 

Conceptual and Theoretical Framework of Constitutional Interpretation 

2.1. Theories of Constitutional Interpretation 

Theories of constitutional interpretation refer to different philosophical approaches the 

interpreters take in construing the meaning of the constitution. The theories are both prescriptive 

and descriptive.14 They describe what interpreters usually do, but also prescribe what they ought 

to do. They lay out philosophical approaches to analyze the text of the constitution.15  

Principles of constitutional interpretation represent the methods by which interpretive theories 

are applied. There are a number of principles/methods of constitutional interpretation that are 

indispensable in employing the methodological aspect of constitutional interpretation as it leaves 

the interpreter little room to give meaning to constitutional text as it wishes16. Moreover, 

predictable and coherent constitutional interpretation develops institutional trust by the public 

towards the institution mandated to discharge such a responsibility.  

There are quite a number of terminologies employed by different scholars to categorize and 

explain interpretive methodologies to describe similar concepts. There are instances where the 

descriptive terms differ yet they attempt to convoy something very similar. However, even in the 

absence of a common lexicon, the methods may be reduced to a single general dichotomy.17 

On the one hand, there is a tradition that sees constitutional adjudication as a matter of 

strict law application and, on the other, one that allows constitutional courts to play a 

political and lawmaking role. In each account, certain descriptors abound — 

positivistic, literalistic, legalistic, textualist, formalist, and black-letter law, in the case 

of the former; as distinct from generous, dynamic, purposive, structuralist, 

sociological, teleological, and activist, in the latter. The former relies on the certainty 

                                                           
14 David A. Strauss (1999), What is Constitutional Theory, Volume 87, Issue 3, Article 3, California Law Review, p. 
586. 

15 Ibid. 

16 Mulu Worku (1999) The Role of the Council of Constitutional Inquiry of the FDRE in Interpreting the 

Constitution: a Comparative Study, prepared in partial fulfillment of the requirement for the LL.B Degree at the 

Faculty of Law, Addis Ababa University, (Unpublished) p. 20. 

17 Conrado Hübner Mendes (2008) Book Reviews of Jeffrey Goldsworthy, ed., Interpreting Constitutions: A 

Comparative Study. Oxford University Press, 2006 
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and explicitness of a written text to avoid the exercise of an independent judicial will. 

The latter accepts some degree of judicial discretion in building up an unwritten and 

implicit constitution…The dichotomy between them evokes the old dispute between 

what John Hart Ely once called “interpretivism” and “noninterpretivism.”18 

There is no definitive list of methods of constitutional interpretation and every commentator has 

his or her own take on the matter19. This paper aims; however, to introduce the most commonly 

used methods employed by most of constitutional interpreters around the world.  Still some 

literatures forward relatively definitive methods of constitutional interpretation namely the 

literal, intentional, systematic and teleological.20 

The purpose of this paper is not forward a single constitutional interpretation methodology that 

will resolve all constitutional disputes brought before the CCI/HoF. It rather attempts to show the 

various methods of interpretation that should be employed singularly or a combination of them 

as needed. Yet, there is no single definitive method of constitutional interpretation exists. That is 

why scholars in the field recommend an eclectic approach to constitutional interpretation that 

‘needs a meta-principle that mediates among conflicts’21 of constitutional in nature. In this regard  

The multiple standards of interpretation, which reflect both actual and necessary 

judicial practice, vary in force for different constitutional provisions, and no 

single standard resolves all the problems raised by any provision.  Against the 

logical possibility that [constitutional interpreters] could line up standards in a 

neat lexical ordering, using an initial technique, such as the evident sense of the 

constitutional language, and turning to a second technique only if the first fails to 

                                                           
18 The debate concerns the epistemological and methodological aspects of constitutional interpretation where 

interpretivists, objectivists, and originalists claim that constitutional interpretation should follow the original 

intentions of the framers as closely as possible. On the other hand, non-interpretivists, subjectivists, and non-

originalists that argues that interpreters are allowed to distance themselves from the intentions of the framers. 

Read the full article Rik Peters (2011), Constitutional Interpretation: A View from a Distance, Wesleyan University, 

Theme Issue 50, pp. 117-135 
 

19 Gerard J. Clark (2002), An Introduction to Constitutional Interpretation, Suffolk University Law School Faculty 

Publications. 9.  

20 Supra note 1, p. 17 

21 Kent Greenawalt (2015), Interpreting the Constitution, Oxford University Press, New York, p.68 
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resolve a case, the reality is that more than one technique is often relevant at the 

same stage.22[Emphasis added] 

 In the following section the attempts to briefly discuss the common methods of constitutional 

interpretation which are texualism, originalism, doctrnalism, dynamic, purposive and 

proportionality and balancing.  

2.1.1 Textualism 

Textualism is a method of constitutional interpretation often labeled as legal positivism 

essentially regards constitutional norms as rules, requiring that constitutional interpretation 

strictly respect the text of the constitution as well as the original meaning of that text which can 

be deduced from its preparatory works and historical background.23 It is a method which strictly 

adheres to the constitutional text in the process of constitutional interpretation.24 It embodies the 

notion that the words of the constitution are to be taken at face value and are to be given their 

“ordinary,” “accepted” meaning.25 

2.1.2 Originalism 

Originalism implies that a constitutional norm means exactly what it meant or must have meant 

when it was originally adopted.26 The mainstream originalists give much emphasis on the 

original intentions of the framers of the constitution.27 Despite disagreement between various 

proponents of this methodology, almost all originalists agree that the linguistic meaning of each 

constitutional provision was fixed at the time that constitutional provision was adopted.28 Unlike 

                                                           

22  Ibid. 

23 Supra note 3, p. 258. 

24 Danielle E. Finck (1997), Judicial Review: The United States Supreme Court Versus the German Constitutional 

Court, Boston College International and Comparative Law Review, Volume 20, Issue 1 Article 5, p.129. 
 

25 Craug R. Ducat (2009), Constitutional Interpretation, 9th Edition, Wadsworth, Cengage Learning, p.77. 
 

26 Ibid. 

27 Ibid. 

28 G. Huscroft & B. W. Miller(Ed.) (2011), The Challenge of Originalism: Theories of Constitutional Interpretation, 

Cambridge University Press, USA, p.12. 
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texualism, originalism permits the Court to look beyond the language of the Constitution but 

limits it to ascertaining the meaning that the Framers intended.29 

Moreover, originalists agree that the constitutional practice that solely rely on the original 

meaning of the Constitution constrains judicial practice so much so that sticking to the original 

meaning and intentions of the framers of the constitution serve as a restraint against judicial 

activism.30 However, this position provokes some serious objections. Particularly ‘objections 

both epistemic (How can we really know what the enactors intended?) and ontological (Is there 

really even such a thing as a collective intention to know?)’.31 

2.1.3 Doctrinalism 

Doctrinalism is a method of constitutional interpretation where considerable attention is given to 

the decisions, reasoning, and dicta of previous cases32. The interpretation of a constitutional text 

over a long period of time will result in an accumulation of precedents that may come to assume 

more importance than the original text. 

2.1.4 Purposive Interpretation 

Purposive interpretation is a method of constitutional interpretation which may be labelled legal 

normativism or teleological and dynamic approach, essentially regards constitutional norms as 

principles, holding that constitutional interpretation should, above all, realize the object and 

purpose of the constitution and so the text cannot always be decisive, and that the constitution is 

dynamic so that original intent and meaning cannot be decisive, if subsequent developments call 

for a different interpretation.33 

Purposive interpretation constitutes a particular type of functional interpretation. It involves an 

attempt at reading the meaning of a constitutional provision taking into consideration the aim of 

                                                           

29 Erwin Chemerinsky (1987), Interpreting the Constitution, Praeger Publishers, Greenwood Press, Inc., NY, USA 
 

30 Ibid. 

31 Grant Huscroft (ed.) (2008), Expounding the Constitution: Essays in Constitutional Theory, Cambridge 

University Press, UK, p.26. 
 

32 Jeffrey Goldsworthy (2006), Interpreting Constitutions: A Comparative Study, Oxford University Press, p.130 
 

33 Ibid. 
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the legislator making it. Purposive interpretation is exceptional and is acceptable only if the 

linguistic method leaves us with doubts, but even then it cannot lead to results contradictory to 

this method of interpretation. Purposive interpretation is acceptable also when the text is 

unequivocal, which, in extreme situations, may result in purposive interpretation giving legal 

texts the meaning which is far from their linguistic meaning.34 While performing a systematic 

interpretation, one interprets a legal text as part of the legal system as a whole, components of 

the legal system such as a branch of law, a normative act or any other set of legal rules or even a 

single legal rule.35 

2.1.5 Proportionality and Balancing 

Balancing and Proportionality is one of the most widespread contemporary influential theories 

with respect to the deployment of the principle of proportionality, and balancing in particular.36 It 

is a methodological ground which attempts to forge a rational basis for constitutional 

adjudication. It attempts to draw a distinction between rules and principles where it build on the 

premises that constitutional rights as principles. Principles, as Robert Alexy explained it, carry 

with them a requirement of optimization i.e. realization in the context of the greatest possible 

extent.37 Optimization is achieved through a case-by-case balancing of competing rights. 

Balancing, in turn, is a formal process that engages in a proportionality analysis using a weighing 

formula that considers the abstract weights of the competing rights, the extent to which they 

interfere with one another, the degree to which one principle is not realized, and the reliability of 

empirical assumptions standing behind the competing rights38. Since constitutional adjudication 

inevitably deals with principles, and not only with rules, the procedure is to balance principles in 

                                                           

34 Rafał Dowgier (2003), The Purposive Interpretation of Polish Tax Law, Studies In Logic, Grammar And Rhetoric 

33 (46), Versita, University of Bialystok, Poland, pp. 25-27. 
 

35 Anna Piszcz (2013), Purposive Interpretation Of The Term “Undertaking” As Defined Under Polish Antitrust 

Law: Some Observations, Studies In Logic, Grammar And Rhetoric 33 (46), Versita, University of Bialystok, Poland, 

p. 116. 
 

36 Juliano Z. Benvindo(2010), On the Limits of Constitutional Adjudication: Deconstructing Balancing and Judicial 

Activism, Springer-Verlag Berlin Heidelberg, Germany, p.138. 
 

37 Robert Alexy (2010), The Construction of Constitutional Rights, Christian Albrechts University Law & Ethics of 
Human Rights, , Volume 4, Issue 1, Article 2, p.21 

38 Supra note 48. 
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accordance with their weight, which corresponds to a rational methodology for deploying basic 

rights in constitutional cases.39 Juliano z. Benvindo explains the potential ability of the method to 

provide ‘correctness’ and ‘coherence’ in constitutional interpretation that: 

…he [Alexy] transforms the principle of proportionality into the basis of a method 

that aims to provide correctness and coherence to a particular decision. The 

correctness and coherence, which are also the manifestation of rationality, are 

closely associated with the conviction that the application of constitutional rights 

can be rationally controlled and guaranteed by an abstract and analytically 

structured method that places arguments in logical grounds.40 

Aharon Barak explains in a nutshell that the principle is based on two principle components 

which are legality and legitimacy.41 Legality refers to the requirement that the limitation to be 

‘prescribed by law’ where as legitimacy refers to the requirements of proportionality that has 

three criteria.42 According to Jeffrey Goldsworthy, three criteria must be met in applying the 

principle of proportionality to an infringement of a basic right. First, suitability that is a statute 

restricting a basic right must be an appropriate means to a legitimate end. Second, necessity that 

is the means used to limit the right must be required to achieve the law’s purpose. Finally, 

proportionality that is the burden on the right must be proportionate to the benefit secured by the 

law.43 

Alexy forwards what is known as the ‘Law of Balancing’ “The greater the degree of non-

satisfaction of, or detriment to, one principle, the greater must be the importance of satisfying 

the other.” 44 According to Alexy the Law of Balancing shows that balancing can be broken 

down into three stages. He explained that in the law of balancing:  

                                                           
39 Imer Flores (2013), Proportionality in Constitutional and Human Rights Interpretation, Georgetown Public Law 
and Legal Theory Research Paper No. 13-005, p.101 

40 Supra note 48, pp. 145-146 

41 Aharon Barak (2010), Proportionality and Principled Balancing, Law & Ethics of Human Rights, Volume 4, Issue 

1, Article 1, pp.5-6 
 

42 Ibid. 

43 Jeffrey Goldsworthy (2006), Interpreting Constitutions: A Comparative Study, Oxford University Press, p.202 
 

44 Supra note 49, p.28 
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the first stage is a matter of establishing the degree of non-satisfaction of, or 

detriment to, the first principle. This is followed by a second stage, in which the 

importance of satisfying the competing principle is established. Finally, the third 

stage answers the question of whether or not the importance of satisfying the 

competing principle justifies the detriment to, or non-satisfaction of, the first 

principle.45 

It is appealing for at least two reasons. First, it provides a means to control the strong discretion 

of constitutional interpreter by ascertaining legal principles such as legal certainty and security, 

legality and normativity, so on and so forth.46 Second, it also indirectly provides a means to 

direct the activity of a legislative authority characterized by the creation or recognition of legal 

standards other than rules such as principles and policies into the legal system, which most 

probably will conflict.47 Considering the possibility of legal authorities not only having to realize 

certain principles in the form of both rights and policies but also having to recognize certain 

limits to such rights and policies.48 Those limitations and restrictions must be legitimate and as 

such justifiable and reasonable to stand a challenge on their constitutionality, and a hint on 

whether they will be up held or not can be found in the principle of proportionality itself.49 

2.2 Choosing Constitutional Interpretive Methods/Principles  

As mentioned earlier there is no single definitive method of constitutional interpretation that 

would solve all the issues that will arise in the course of constitutional interpretation. Hence, 

interpreters of the constitution often obliged to choose between the various methods or principles 

of constitutional interpretation. According to Richard H. Fallon, such choice should be based on 

which method or principle will 

‘best advance shared, though vague and sometimes competing, goals of: (i) 

satisfying the requirements of the rule of law, (ii) preserving fair opportunity for 
                                                           

45 Robert Alexy (2010), The Construction of Constitutional Rights, Christian Albrechts University Law & Ethics of 

Human Rights, , Volume 4, Issue 1, Article 2, p.28 
 

46 Ibid. 

47 Ibid. 

48 Ibid, p.102 

49 Ibid. 
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majority rule under a scheme of political democracy, and (iii) promoting 

substantive justice by protecting a morally and politically acceptable set of 

individual rights’.50 

Accordingly, HoF should identify a similar sort of criteria to choose between the different types 

of methods/principles of constitutional interpretation in a case by case bases which best advance 

the rule and law, fundamental principles of the constitution and promotion and protection of 

fundamental human rights and freedoms. 

 

 

 

 

 

 

 

 

 

 

                                                           
50 Richard H. Fallon (1999), How to Choose a Constitutional Theory, Volume 87, Issue 3, Article 2, California Law 

Review, p.539. 
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Chapter Three 

Constitutional and Legal Framework of Principles of Constitutional Interpretation 

3.1 Constitutional Interpretation in General 

Interpretation of legal texts whether it be a sub-constitutional law or the constitution itself has 

presented problems from the earliest times51 to the present day.52 Hence, interpretation of 

constitutions is no exception in this regard; hence, it is worth defining what the meaning of 

constitutional interpretation is all about. Theoretically speaking constitutional interpretation may 

be regarded as just another branch of legal interpretation.53 This is because a constitution is a law 

though with a higher significance. The constitution deals with issues more fundamental than do 

must other legal documents, such as proclamations54. Moreover, from a political perspective the 

stakes involved in constitutional interpretation are much higher than in others fields of legal 

interpretation55, because the constitution is the superior law of the legal system, commanding all 

branches of the government. 

Constitutional interpretation can be defined as ‘the activity aimed at extracting from a written 

constitution the general normative content and specific meaning of its provisions’.56 It is not 

however only assigning certain meaning to the constitutional text. It has a lot to do with 

maintaining the supremacy of the constitution. The supremacy clause is provided in the FDRE 

Constitution that ‘any law, customary practice or a decision of an organ of state or a public 

official which contravenes [the] shall be null and void’57 which establishes an ‘objective 

                                                           
51 Plato urged that laws be interpreted according to their spirit rather than literally. Voltaire expressed the view 

that to interpret the law is to corrupt it. Montesquieu viewed the judge as simply the mechanical spokesman of 

the law. John L. Murray, Methods of Interpretation – Comparative Law Method, Report of Mr. Justice John L. 

Murray, President of the Supreme Court and Chief Justice of Ireland. Read the full article in the following website : 

https://curia.europa.eu/common/dpi/col_murray.pdf 
 

52 Ibid. 
53 Jens Elo Rytter (1999), Constitutional Interpretation – Between Legalism and Law-Making, Scandinavian Studies 

In Law, p.256 

54 Ibid. 

55 Ibid. 

56 Ibid. 

57 Article 9(1) of the FDRE Constitution 
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normative order and value system’58 so as to provide ‘a yardstick against which the legal validity 

of legislations and governmental actions and inactions are measured’59. Takele Seboka refered 

the constitution as a ‘grand norm’ against which all governmental actions are required to 

conform to it.60  

Constitutions are not self executing documents, hence they have to be interpreted to adapt to 

changing circumstances by keeping in consistence with the underlying fundamental principles 

and values of the constitution.  The determination of constitutional validity of the executive and 

other branches of government and interpretation of constitution do invariably involve complex 

questions having equally competing but conflicting socio-politico-legal dimensions and choices. 

Finding a viable and constitutionally appealing way out from the web of these three-dimensional 

issues obviously requires a sound background of the Constitution, constitutionalism as well as 

interpretive principles. In the following sub sections, an attempt is made to assess the 

constitutional and legislative basis of constitutional interpretive principles in Ethiopia. 

3.2 Interpretative Principles in Constitutions 

Certain constitutions like the Republic of South African Constitution, provide a detailed 

provision as to how the constitution be construed by the constitutional court61, some other 

constitutional systems develop a distinct constitutional interpretive system like that of in 

Germany62 that the principles of proportionality and rationality is employed where the state must 

satisfy to justify laws that limit basic rights.63  

                                                           
58 Takele Soboka Bulto (2011), Judicial Referral of Constitutional Disputes in Ethiopia: From Practice to Theory, 

African Journal of International and Comparative Law Vol.19.1, Edinburgh University Press, African Society of 

International and Comparative Law, p. 102. 
 

59 Ibid. 
60 Supra note 19. 
61 Section 39 cum. Section 36 of the Republic of South African Constitution 
62 In Germany, the constitutional interpretation approaches include four methods of judicial reasoning commonly 

employed in both statutory and constitutional interpretation i.e., historical, grammatical, systematic, and 

teleological. But they also embrace principles of proportionality and rationality that the state must satisfy to justify 

laws that limit basic rights. See Jeffrey Goldsworthy (2006), Interpreting Constitutions: A Comparative Study, 

Oxford University Press. P.195 
 

63 Jeffrey Goldsworthy (2006), Interpreting Constitutions: A Comparative Study, Oxford University Press. P.195 
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The Ethiopian constitution offers little guidance on how the constitution should be interpreted 

where the need arises, except for fundamental rights and freedoms specified in chapter three of 

the constitution wherein it stipulates to ‘be interpreted in a manner conforming to the principles 

of the Universal Declaration of Human Rights, International Covenants on Human Rights and 

international instruments adopted by Ethiopia’.64 The general reference to international 

instrument in the interpretation of fundamental rights and freedom does not help much if it is not 

specified. Otherwise, the constitution keeps silent regarding its interpretive methodology. In 

Wesen Alemu et. al vs. The Amhara National Regional State (ANRS) Justice Professionals 

Training Institute case, for instance the CCI invokes ‘international convention which Ethiopia is 

a party’ but which international convention and which principle is pertinent to the case is not 

stated clearly.  

 

በበበበበበበበበበ  በበበበበበ  በበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበ  በበበበበበበበበበ  በበበበበበበበበበ  በበበበበበ  በበበበበበ  

ኢኢኢኢኢኢኢኢኢኢ  ኢኢኢኢኢኢኢኢኢኢኢኢኢኢ  ኢኢኢኢኢኢ  ኢኢኢኢኢኢ  ኢኢኢኢኢኢኢኢኢኢኢኢ  በበበበ  በበበበበበ  በበበበበበበበበበበበ  

በበበበበበበበበበበበ  በበበበበበበበ  በበበበበበ  ……  በበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበ  በበበበበበበበበበ  በበበበ  

በበበበበበበበበበበበ  በበበበ  በበበበበበ  በበበበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበ  በበበበ  በበበበበበበበ  በበበበበበበበ  በበበበ  

በበበበበበበበ  በበበበበበበበ  በበበበበበበበበበበበ65 

Moreover, a mere invocation of the phrase ‘international convention which Ethiopia is a party’ in 

the reasoning of the CCI cannot be considered as a helpful practice as envisaged in Article 13(2) 

of the Constitution if it is not well articulated. However, lack of a clear provision which 

stipulates interpretive principle in the FDRE Constitution does not mean it lacks certain 

interpretive guidelines which are equally important in constitutional interpretation process.  

3.3 Constitutional Guides on Interpretation 

Many constitutions provide some level of interpretive guides to constitutional interpreters. These 

could be stated broadly as principles or some other constitutions go further and provide more 

specific approaches to interpretation by which interpreters need to be guided. The following sub 

sections deal with some of the guidelines that can be used as a guide line in interpreting the 

Constitution.  
                                                           

64 Article 13 (2) of the FDRE Constitution 

65 Reasoning of CCI in Wesen Alemu et. al vs. The Amhara National Regional State (ANRS) Justice Professionals 
Training Institute case 
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3.3.1 The Preamble of the Constitution as a Guide line 

A preamble of a constitution may have different purpose to serve. Basically it has an explanatory 

purpose. It serves to specify the reasons for the constitution’s enactment, its raison d’être and 

eternal ideals.66 In addition, the preamble has a formative purpose whereby it constitutes a 

political resource for the consolidation of national identity.67  

The preamble of a constitution is not an independent source of rights like the rest of the 

constitutional provisions68. However, the preamble has a legal purpose as well. The 

constitution’s preamble embodies a guiding framework for constitutional interpretation.69  Liav 

Orgad explained that when several interpretations exist, ‘courts prefer the option consonant with 

the preamble’. The FDRE Constitution preamble could also serve as an important guideline in 

constitutional interpretation. It contains commitments the need to respect fundamental rights and 

freedom and aspirations to ‘live as one economic community70’ which can be an interpretive tool 

for the rest of constitutional provisions. The experiences of other countries also show the need to 

use constitutional preamble as an input in constitutional interpretation.  

In many countries, the preamble has been used, increasingly, to constitutionalize 

unenumerated rights. A global survey of the function of preambles shows a 

growing trend toward its having greater binding force—either independently, as a 

substantive source of rights, or combined with other constitutional provisions, or 

as a guide for constitutional interpretation.71   

Therefore, it is wise to consider the use of the FDRE Constitution preamble in the process 

of constitutional interpretation.  

                                                           
66 Liav Orgad (2010), The Preamble in Constitutional Interpretation, I.CON. Vol. 8, Oxford University Press and 

New York University School of Law, pp. 714-738. 
 

67 Ibid. 

68 Ibid. 

69 Ibid. 

70 Preamble of the FDRE Constitution 

71 Supra note 48, p. 715. 
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3.3.2 Fundamental Principles of the Constitution 

Articles 8 to 12 of the FDRE Constitution are considered as pillars of the constitution so much 

so that those principles are so fundamental that other provisions are built around this principles. 

These principles are popular sovereignty72, supremacy of the constitution73, respect for 

fundamental rights and freedoms74, secularism75, and government transparency and 

accountability76. It is, therefore, prudent to employ these principles as interpretive guidelines.  

3.3.3 Guidelines for the Interpretation of Human Rights 

One of the explicit indications of the FDRE Constitution as to the how some of its provisions are 

interpreted is indicated under Article 13(2). Hence, as far as fundamental rights and freedoms 

enumerated in Chapter Three of the Constitution are concerned, interpretation of such provisions 

should be in conformity with international human rights instruments. The Article provides the 

following: 

‘The fundamental rights and freedoms specified in this chapter shall be 

interpreted in a manner conforming to the principles of the Universal Declaration 

of Human Rights, International Covenants on Human Rights and international 

instruments adopted by Ethiopia.’77 

This provision authorizes HoF to identify, develop and implement interpretive principles of 

international human rights instruments. 

3.3.4 Legal Authority of the Amharic version of the Constitution 

One of the guidelines mentioned explicitly in the FDRE Constitution is the preference of the 

Amharic version over the English version if an ambiguity arises as to the meaning of the two 

versions of the same constitutional provision. In other words the version with final legal 

                                                           
72 See Article 8 of the FDRE Constitution 

73 See Article 9 of the FDRE Constitution 

74 See Article 10 of the FDRE Constitution 

75 See Article 11 of the FDRE Constitution 

76 See Article 12 of the FDRE Constitution 

77 Article 13(2) of the FDRE Constitution 
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authority is the Amharic version of the constitution. The provision reads as follows: ‘The 

Amharic version of this constitution shall have final legal authority.’78 However, with reference 

to Chapter Three of the FDRE Constitution the Amharic version should consult the good services 

of the English language because the interpretation of fundamental rights and freedoms should be 

in conformity with international human rights instruments79 that require a profound knowledge 

and skill of English language. To this end Heinrich Scholler argues that: 

‘…the CCI and the House of Federation, the Amharic version is relevant. 

Nevertheless, as far as international documents or international jurisprudence on 

fundamental human rights and liberties’, which corresponds to the fundamental 

rights and liberties guaranteed in the Ethiopian constitution, are concerned, it is 

the English version that is relevant.’80 

3.4 Proclamation No. 251/2001 and Principles of Constitutional Interpretation 

The Constitution does not say anything about the relevance of foreign law and jurisprudence as 

far principles of constitutional interpretation is concerned. However, Proclamation No. 

251/2001 authorizes the HoF to identify, develop and implement principles of constitutional 

interpretation as it deems appropriate.81 Moreover, the legislation which was enacted to establish 

the Council of Constitutional Inquiry reiterates the same authorization.82 This could allow the 

HoF to look into foreign law and comparative jurisprudence in consolidating its own principles 

of interpretation. However, the subsequent legislation83 which repealed Proclamation No. 

250/2001 has kept silent on the issue.  

The intent of the law maker couldn’t be ascertained because the raison d’être of Proclamation 

No. 251/2001 cannot be found either in archives of HoF or HoPR. This can be attributed to 

poor documentation and preservation of relevant documents by the Secretariat of the HoF. It can 

be assumed, however, that identifying and developing principles of constitutional interpretation 

                                                           
78 Article 106 of the FDRE Constitution 

79 Article 13 (2) of the FDRE Constitution, see also  Article 7(2) of Proclamation No. 251/2001 

80 Supra note 8, p.25 

81 Article 7 (1) of Proclamation No. 251/2001 

82 Article 20 (1) of Proclamation No. 250/2001 

83 Proclamation No. 798/2013 
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is left to the HoF as it is the ultimate arbiter of the constitution. There is a possibility that foreign 

laws and jurisprudence could be identified and developed as constitutional interpretive method. 

In RSA however, the use of foreign laws and jurisprudence in constitutional interpretation is 

authorized by the constitution itself. In fact it is one of the peculiar natures of in the RSA 

Constitutional Court to recognize the jurisprudence of both international and foreign law 

considerations in interpreting fundamental human rights and freedoms.84 This interesting 

innovation can be reasoned in such a way that the founders of the constitution intended 

fundamental rights and freedoms ‘to be interpreted dynamically, in response to global 

developments in the understanding of human rights’.85 Section 39 of the new Constitution, 

entitled ‘Interpretation of Bill of Rights’, provides that: 

When interpreting the Bill of Rights, a court, tribunal or forum: 

(a) must promote the values that underlie an open and  democratic society based 

on human dignity, equality and freedom; 

(b) must consider international law; and 

(c) may consider foreign law.86 

Similarly, Article 13(2) of the FDRE Constitution and Article 7(1) of proclamation No. 

251/2001 could open a door to allow foreign jurisprudences and introduce practically proven 

interpretive methodology. This is because written constitutions are not self-actualizing. If they 

are to be maintained over time, they require interpretation and adaptation to changing 

circumstances.87 Hence, interpreters have developed methods of analysis and approaches to 

interpretation designed to keep consistency with the fundamental principles and underlying 

values of the constitutional text.88 In Germany, embrace principles of proportionality and 

rationality that the state must satisfy to justify laws that limit basic rights.89 

Generally speaking, Proclamation No. 251/2001 is much concerned with procedural part of 

constitutional interpretation rather than provide interpretive principles for the HoF. However, 
                                                           
84 Section 36 of the Constitution of The Republic of South Africa 

85 Supra note 1, p. 705. 

86 Section 167 (4)  of The Constitution of The Republic of South Africa 

87 Supra note 4 

88 Ibid. 

89 Ibid. 
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Article 9(1) of the same proclamation forwards the principle of presumption of constitutionality, 

an assumption the enacted law is presumed to be constitutional while the House starts to review 

its constitutionality which can be considered as an interpretive principle that has a lot to do with 

the interpretive principle of constitutional avoidance.  

3.4.1 The Principle of Constitutional Avoidance 

The principle of avoidance is a well-established principle governing the prudent exercise of the 

Court‘s jurisdiction that the Court will not decide a constitutional question if there is some other 

ground upon which to dispose of the case90. In cases where the alleged legislation happens to 

contravene the constitution, and where other legislations could be applied without striking down 

the legislation in question. Professor Frickey has stated, is that:  

‘the avoidance canon, purportedly designed to avoid the fraught business of 

judicial review and potential confrontations with a coordinate branch, actually 

amounts to a robust version of judicial review without the safeguards of reasoned 

elaboration o\f constitutional law’.91  

This principle is presumed to be employed in one of famous case of Melaku Fenta92 where the 

HoF avoided in indulging constitutional interpretation by relaying on legal interpretation which 

avoids striking a law to that effect. This principle is important in that it provides a means to 

mediate the borderline between statutory interpretation and constitutional law93. The strategy of 

avoidance comes into play when the more straightforward reading of the text of the provision 

would present a constitutional issue, and the interpreter chooses a different interpretation to 

avoid resolving that issue.94  

 
                                                           
90 Ernest A. Young (2010), The Continuity of Statutory and Constitutional Interpretation: an Essay for Phil Frickey, 

California Law Review, Vol.98, p.1373. 
 

91 Ibid. 

92 The 2nd case of Melaku Fenta where the new Customs Proclamation No. 859/2017 Article 182 is constitutionally 

challenged to have contradicted with Article 22 (2) of the FDRE Constitution. The HoF decided that it is up to the 

court to choose between laws that would benefit the accused most. Hence, the case referred back to the court not 

worthy of constitutional interpretation. 

93 Ibid,  p. 1376 

94 Kent Greenawalt (2015), Interpreting the Constitution, Oxford University Press, New York, p.75 
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Kent Greenawalt puts it in a more explanatory way. 

…a statute may be interpreted to avoid the need to decide a constitutional 

question. Everyone agrees that between two equally persuasive understandings of 

a statutory text, courts should choose the one that conforms with the Constitution 

over the one that violates it.95 

This principle is not explicitly provided under Proclamation No. 251/2001, however, the HoF 

consciously or otherwise employed it to avoid striking down a potentially unconstitutional 

provision of Proclamation No. 859/2017 of article 182 where it reads as ‘without prejudice to 

the provisions of other laws cases pending before the effective date of this proclamation shall be 

disposed in accordance with the previous laws’. This provision happens to contravene with 

Article 22 (2) of the FDRE Constitution where it provides ‘a law promulgated subsequent to the 

commission of the offence shall apply if it is advantageous to the accused or convicted person’. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           

95 Ibid. 
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Chapter Four 

Constitutional Interpretation in Ethiopia 

4.1 Ethiopia’s Constitutional Interpretation Arrangement 

The FDRE constitutional interpretation arrangement is characterized as a centralized system of 

constitutional review as opposed to decentralized system of constitutional review. For instance, 

in some countries, constitutional interpretation is carried out by general jurisdiction courts 

capped by a supreme court which is decentralized96; yet in some countries constitutional 

interpretation is performed by a specialized constitutional court like Conseil Constitutionnel in 

France or Federal Constitutional Court in Germany which can be considered as centralized 

systems97. The same is true with Ethiopian constitutional arrangement too, i.e. though it was not 

conferred up on a special court like to that of Germany, it is a business of the second chamber of 

the FDRE parliament known as The House of Federation. However, some argue that the 

Ethiopian system of constitutional interpretation arrangement can be characterized as mixed 

system of judicial review which apportions constitutional adjudicating power between the 

regular judiciary and a separate constitutional interpreting body like HoF98. This argument is 

based on the constitutional provision which states that all branches of the Federal and State 

legislative, executive and judicial organs at all levels shall have the responsibility and duty to 

respect and enforce chapter three of the Constitution.99 However, this argument is based up on a 

weak premise that ignored the constitutional provision which unequivocally apportioned the 

power to interpret the Constitution to the HoF by stating ‘all constitutional disputes shall be 

decided by the House of the Federation’100. Therefore, the Ethiopian constitutional interpretation 

                                                           
96 Paul Gawirtz (2000), Approaches to Constitutional Interpretation: Comparative Constitutionalism and Chinese 

Characteristics, Hong Kong Law Journal, Vol. 31, Part II, p. 209.; Supra note 3, pp. 103-104. 
 

97 Danielle E. Finck(1997), Judicial Review: The United States Supreme Court Versus the German Constitutional 

Court, Boston College International and Comparative Law Review, Volume 20, Issue 1 Article 5, pp.127-132. .; 

Supra note 3, pp. 103-104. 
98 Takele Soboka Bulto (2011), Judicial Referral of Constitutional Disputes in Ethiopia: From Practice to Theory, 

African Journal of International and Comparative Law Vol. 19.1, Edinburgh University Press, African Society of 

International and Comparative Law, p. 106. 
 

99 See Article 13 (1) of the FDRE Constitution. 

100 See Article 83(1) of the FDRE Constitution. 
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arrangement can be considered as a centralized system of constitutional review where by the 

HoF and the CCI are the only institutions entrusted to this business. 

4.2 The House of Federation and the CCI 

The House of Federation is one of the two houses of the Federal parliament established as per the 

Constitution.101 Unlike bicameral parliaments of other federations, it is, however, a non-

legislative chamber of the parliament with different set of powers and responsibilities one of 

which is the power to interpret the constitution. Members of the House of Federation are selected 

from each respective Regional State’s Council for a period of five years term. They are meant to 

represent the diverse nations, nationalities and peoples of Ethiopia so much so that each nation 

and nationality is represented by a representative, and for an extra one million population of the 

respective nationality an extra representative is allowed.102 The number of representatives in the 

HoF has increased over the years due to an increase in population and recognition of new 

nationalities either by the HoF or Regional State Councils as per the Constitution.103  

In order for the proper discharge of the responsibility of settling constitutional disputes through 

interpretation of the Constitution, the FDRE Constitution has established the Council of 

Constitutional Inquiry104 so as to support the House in the process of interpretation. Here the 

Council submits its recommendation to the HoF with regard to the constitutionality of the matter 

submitted to it yet the final decision on the constitutionality or otherwise of the matter rests with 

the House.105  

The Council of Constitutional Inquiry, established under Article 82 of the Constitution, hears the 

first level of constitutional matters before submission to the Council of the Federation.106 It is 

                                                           
101 See Article 53 of the FDRE Constitution. 

102 See Article 61(2) of the FDRE Constitution. 

103 The current total number of members of the House of Federation reached 153 compared to the earlier term of 

the House which was 135. This increment is attributed due to the recognition of a new nationalities and an 

increase in the total population of certain nations and nationalities. The newest nationality to take a seat in the 

second chamber is the Kimant people which assumed the status of nationality by the decision of the Amhara 

Regional State Council in 2016.  
 

104 See Article 82 of the FDRE Constitution 

105 See Article 84 (2) of the FDRE Constitution 

106 See Article 84 of the FDRE Constitution and Article 3 of Proclamation No.798/2013 
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composed of eleven members, consisting of the President and Vice-President of the Federal 

Supreme Court, ‘six legal professionals appointed by the President of the Republic on 

recommendation by the House of Peoples' Representatives, who shall have proven professional 

competence and high moral standing’, and three persons among members of the HoF.107 

The Council of Constitutional Inquiry has the power of constitutional interpretation, but its 

decisions must be approved by the HoF.  The CCI serves as a filter for those cases adjudicated 

by the House; if the constitutionality of a federal or state law is at issue and is submitted by a 

"concerned party to the dispute or court," the CCI hears the case and submits its final decision to 

the HoF.108 In situations where the constitutional issue arises in courts, the CCI has the option of 

remanding the case if they determine no constitutional issue exists, or interpreting the case and 

submitting their recommendation to the HoF.109 

4.3 The Role of Courts and Other Institutions in Constitutional Interpretation 

One of the unique features of the FDRE Constitution is that it bases its premises on direct and 

indirect popular participation110. That is why beyond a mere ratification, the FDRE Constitution 

is framed in such a way that its implementation requires a popular participation so much so that 

the power of constitutional interpretation is conferred to the HoF, the second chamber of the 

FDRE parliament more of political body presumed to represent the various nations, nationalities 

and peoples of Ethiopia further proves the aforementioned assertion. It is an attempt to respond 

to a debate of counter majoritarian dilemma111.  

With reference to maintaining constitutional order in Ethiopia, there are several stake holders. 

On the one hand we have institutions and individuals engaged in the application and protection 

of the constitution. It comprises the three branches of government i.e. the executive, legislative 

                                                           
107  See Article 84 of the FDRE Constitution; and Article 15 of Proclamation No.798/2013 

108 See Article 84 of the FDRE Constitution, T.S. Twibell(1999), Ethiopian Constitutional Law: The Structure of the 
Ethiopian Government and the New Constitution's Ability to Overcome Ethiopia's Problems, Comparative Law 
Review, Loyola Marymount University and Loyola Law School, p.420. 

109 See Article 84 (3) of the FDRE Constitution 

110 See Article 8 (3) of the FDRE Constitution 

111 It is a challenge against judicial review which questions the legitimacy of the judiciary overturning duly enacted 

decisions of democratically elected legislature and executive on unconstitutionality grounds. See also Tom 

Ginsburg (2003), Judicial Review in New Democracies: Constitutional Courts in Asian Cases, University of Illinois, 

Cambridge University Press. 
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and judiciary, political parties, individuals holding political office, all citizens and civic 

societies.112 These institutions have the power to interpret the constitution to the extent that their 

decisions and actions do not contradict to the constitution. In other words their power to interpret 

the constitution is to the extent necessary so that they can ensure laws they enact or decisions 

they made are in conformity with the constitution. They have to understand and apply the values 

and principles of the constitution, hence; their interpretational power is limited to that extent. As 

far as the role courts in constitutional interpretation is concerned, their role is only limited to 

referring the case to CCI when encountered with constitutional disputes113. Though there are 

contradicting views about the role of courts in interpreting the constitution, a cumulative reading 

of Article 61(2) and Article 83(1) of the constitution is explicit in demarcating the sole mandate 

of HoF in constitutional interpretation. Where Article 62(1) mandates the HoF to interpret the 

Constitution and Article 83(1) stipulates that ‘all constitutional disputes’ to be decided by the 

HoF only. 

Constitutional interpretation is important because as stated in Article 9(1) of the FDRE 

Constitution, laws and decisions of such institutions will not have legal effect if they undermine 

the values and principles of the constitutional provisions. Therefore institutions must make sure 

that their laws, procedures, judgments or decisions are inconformity with the values and 

principles of the constitution. This is because institutions are tasked with implementing the 

constitution. Hence, whenever there is a law, decision or a customary practice that violates the 

constitution, the HoF has exclusive mandate to ensure that the unconstitutional decision or 

customary practice has no legal effect. Therefore it is of paramount importance to develop a 

methodology of constitutional interpretation in Ethiopia.  

4.4 Constitutional Interpretation Practice in Ethiopia 

Constitutional rights and norms are guaranteed in a supreme constitution so much so that systems 

often devise an institution, a regular court, a special court or an institution like ours with an 

overriding power to maintain supremacy of the constitution. Hence, citizens have recourse for 

potential infringement of constitutional rights where potential relief, interdict114 or 

                                                           
112 Article 9(2) of the FDRE Constitution 

113 Article 84 (2) of the FDRE Constitution 
114 The HoF ordered an interdiction on the Girmanesh Girmay vs Etsay Tsega’ab et. al case in a letter written to 

Mekelle City Central Court in February 01, 2015 (See the letter ref. No. ፌፌፌ/ፌፌፌ/2/159 at HoF archive) 
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unconstitutionality of legislation115 or decisions of governmental acts116 are among the ranges of 

the rulings of the House.  

Citizens’ recourse to constitutional review has grown tremendously in Ethiopia that the number 

of cases presented before the HoF/CCI has reached well over 2700 out of which 90 percent of 

it comprises of land and property issues117. To date the HoF has pronounced the need to interpret 

the Constitution in 43 cases worth interpreting the constitution.118 As can be learnt from the 

practice of CCI/HoF, almost all of the cases brought before the CCI/HoF are cases which have 

already been decided by courts119. Parties aggrieved by the final decision of the court often seek 

constitutional recourse as a final resort. This is why a considerable number of cases are rejected 

for being not merited for constitutional interpretation. 

4.5 The Practice of HoF and CCI with regard to Methods of Constitutional Interpretation  

This section provides a summary of selected cases decided by the HoF and analyzes them to 

identify the method of interpretation employed to reach at the decisions and inconsistencies 

thereof, if any. It can be concluded that the FDRE Constitution embodies three groups of 

provisions. These are provisions with juridical effects120, declaratory provisions121, as well as 

                                                                                                                                                                                           

However, the interdiction was lifted a year later in February 15, 2016 after the HoF gave a final decision 

over the case. 
115 Although no legislation is annulled for its unconstitutionality, but Article 8(1) of the Federal Court Establishment 
Proclamation No. 25/88, Article 6 and 7(1) of Anti-corruption Proclamation No. 434/97 are invalidated for 
contradicting with the FDRE Constitution. 
116 Ato Wesen Alemu et. al vs. The Amhara National Regional State (ANRS) Justice Professionals Training Institute 
Case 

117 ፌፌፌፌፌፌፌፌ ፌፌፌፌፌፌ ፌፌፌፌፌ ፌፌፌፌፌፌ ፌፌፌፌፌ ፌፌፌፌ 2009, A paper prepared by the CCI, 
2017 

118 Archive of the HoF, December 2017 

119 Only 5 cases i.e. Ato Wesen Alemu et. al vs. The Amhara National Regional State (ANRS) Justice Professionals 
Training Institute Case, the Beneshangul Gumuz election case, the silte identity case, and the two Melaku Fenta 
Cases which were  court pending cases referred to the CCI for issues of constitutionality that are not resulted out of 
the court decision , the rest  39 cases that HoF pronounced for constitutional interpretation are decisions of courts 

120Most of the Constitutional provisions enumerated in chapter 3 of the Constitutions can be considered as 

provisions with judicial effects. Such rights include rights of persons arrested (Art. 19), rights of persons accused 

(Art. 20), non-retro-activity of criminal law (Art. 22), prohibition of double jeopardy (Art. 23), and the like. 
121 Declaratory provisions of the constitution include provisions like nomenclature of the state (Art. 1), Ethiopian 

flag (Art. 3), national anthem of Ethiopia (Art. 4), nationality (Art. 6), form of government (Art. 45), capital city (Art. 

49), the federal house (Art. 53), and the like. 
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policies, objectives and principles122. A given methods of interpretation that is appropriate for 

one may not be suitable to the other category. The majority of cases decided by the HoF 

constitute land and property related issues which often employ textual method of interpretation. 

For instance, decisions of HoF such as Aliye Dawe vs. Mumad Adem123, Hasay Doye vs. Tinsaye 

Kutale et.al124, Banchamlak Dersolgn vs. Abebaw Mola125, Kelebe Tesfa vs. Ayelegn Derbew126, 

and Muyedin Yunis vs. Nazi Aliye et. al127 cases are made by a literal application of a 

constitutional provision. In a nutshell, in the above decisions, court decisions are overturned to 
                                                           
122 See articles 85 to 92 of the FDRE Constitution which deal with national policy principles and objectives. 

123 The Aliye Dawe vs. Mumad Adem case is basically about the sale of a land where the applicant logged a 

compliant for the return of the land in controversy. The court having learnt the fact of a sale of the land 

has confirmed the sale. Textual interpretation of the constitution is evident as the The HoF nullified the 

court decision as it contravenes with Article 40(3) of the FDRE Constitution which clearly stipulates that land shall 

not be subject of sale or exchange. Moreover, the courts have the responsibility to respect and enforce the 

constitution as stated under Article 13(1) of the FDRE Constitution. Hence, by virtue of Article 9(1) of the FDRE 

Constitution the decision of the court is overturned. (HoF 4th Term, 5th Year, 2st regular session, ‘sene’ 18, 

2007 E.C.[June 2015]) 
 

124 The Hasay Doye vs. Tinsaye Kutale et.al case, the case refers to the disagreement regarding ownership of rural 

agricultural land where the respondents claimed to have the land purchased from the applicant and have used it 

for long period of time. The court decided that since the respondents are using the land for a long period of time, 

the land should not be returned to the applicants. The HoF nullified the court decision as it contravenes with 

Article 40(3) of the FDRE Constitution which clearly stipulates that land shall not be subject of sale or exchange. 

Moreover, the courts have the responsibility to respect and enforce the constitution as stated under Article 13(1) 

of the FDRE Constitution. Hence, by virtue of Article 9(1) of the FDRE Constitution the decision of the court is 

overturned. (HoF 5th Term, 1st Year, 2nd regular session, ‘megabit’ 3, 2008 E.C.[March 2016]) 

125 The Banchamlak Dersolgn vs. Abebaw Mola case, in a nutshell, the case is about the ownership of a house and a 
piece of land where the defendant alleged to have purchased it with 900 birr. The court has confirmed the sale of 
it and passed a ruling in favor of the defendant. However, the HoF overturned the court decision by condemning 
the action of the court for not respecting and enforcing the constitution as per Article 13(1) of the FDRE 
Constitution and it based its reasoning by invoking Articles 40(3) and 40(4) of the constitution as well as Article 9(1) 

of the FDRE Constitution. (HoF 5th Term, 1st Year, 2nd regular session, ‘megabit’ 3, 2008 E.C.[March 2016]) 

126 The Kelebe Tesfa vs. Ayelegn Derbew case, the case also is about rural agricultural land where the HoF in its 
reasoning analyzes the relevant Regional and Federal Rural Land Administration and Usage proclamations No. 

456/1997 Article 8(4) and proclamation No. 133/1998 Article 19(1) respectively in combination with Articles 
40(3) and 40(4) of the constitution as well as Article 9(1) of the FDRE Constitution in order to overturn the decision 

of the court. (HoF 4th Term, 5th Year, 2st regular session, ‘sene’ 18, 2007 E.C.[June 2015]) 
 

127 The Muyedin Yunis vs. Nazi Aliye et. al. case,[ HoF File No. 017/08]  here also another instance of a sale of land is 

challenged its constitutionality where the applicant at some point sold the land and wanted the revocation of the 

contract of sale and reinstatement of the right over the land. The CCI in its reasoning stated that the court 

erred in giving effect an illegal contract of sale hence contradicts with Article 40(3) of the FDRE 

Constitution. (HoF 5th Term, 2nd Year, 1st regular session, ‘tikimt 2, 2008 E.C.[October 2015]) 

http://blogstories.info/monday-aug-25--introductions-and-attendance.html
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give effect to Article 40(3) of the FDRE Constitution which reads as ‘…Land is a common 

property of the Nations, Nationalities and People of Ethiopia and shall not be subject to sale or 

to other means of exchange.’ The above examples of decisions show a literal interpretation of the 

constitution is employed where the decisions of the court are found in clear contradiction of the 

text of the constitution. 

4.5.1 Practice of HoF with regard to Methods of Interpretation against the Decision of 
Courts 

Methods of constitutional interpretation adopted by the interpreter are usually articulated in the 

judgment part of the decision. But as noted in the above examples, neither the CCI in its 

recommendation nor the HoF provides detailed arguments depicting its interpretive approaches. 

In addition to this, little justifications are provided as to why they resort to interpret the text of 

the constitution in a certain way. This is due to lack of a clear method of constitutional 

interpretation that should be employed during the process.  

The lack of methodology of constitutional interpretation has made the CCI and HoF in some 

occasions beyond their mandate which should have been decided by the court. This is evident in 

Ato Tatek Hailemariam et. al vs. Ato Ayele Habteselasie case where the issue is about a 

government house leased for business purpose which was leased to Ato Ayele Habteselasie ‘the 

respondent’.  The issue revolves around distinguishing ‘lease of a business’ and ‘lease of a 

business house’ in which the CCI considers all lease contracts to be governed by proclamation 

555/2007. Proclamation 555/2007 gives a power to the Agency to unilaterally revoke a 

contract of lease when a party to given contract re-leases to a third party without the knowledge 

of the Agency. Hence, in this case, the Government Houses Agency ‘the 2nd petitioner’ in the 

case  revoked the contract of lease with the respondent which in turn nullified the contract of 

lease between the respondent and Ato Tatek Hailemariam ‘the 1st petitioner’ in the case.  

The respondent aggrieved by the administrative decision of the second petitioner logged a 

complaint against both petitioners in a court of law to allow the resumption of the previous 

contract between the respondent and the 2nd petitioner. The controversy went up to the Federal 

Supreme Court Cassation Bench where a verdict in favor of the respondent is given. Aggrieved 

with the decision of the FSCCB, the 1st and 2nd petitioners brought the case to the attention of 

the CCI and HOF claiming the unconstitutionality of the decision.  
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In its reasoning the CCI argued that ‘the respondent has breached the contract between the 

respondent and the 2nd petitioner the terms of the lease of contract under article 5(4) where the 

lessee has a duty to inform the lessor upon sub-leasing the business house to a third person’128. 

Hence, the CCI stated that there is nothing wrong in the actions of the Agency to revoke the 

contract with the respondent and lease the business house to the 1st petitioner who previously 

leased the house from the respondent. This action, the CCI goes to say, ‘is compatible and in line 

with Article 145(1) of the Commercial Code that the legislator knew that Article 145(1) of 

Commercial Code and Article 2962(2) of the Civil Code’129.   

The CCI goes to say ‘there is no contradiction between proclamation no. 555/2007 Article 

6(3) and 145(1) of the Commercial Code. The legislator knew that Article 145(1) of 

Commercial Code has not been repealed. The intention of the law maker should be taken into 

consideration in curbing rent-seeking’. The intention of the law maker in enacting proclamation 

no. 555/2000 is that, the CCI explained that: 

““በበበበበበበበበበ  በበበበበበበበበበበበበበበበበበበበበበ  በበበበበበበበ  በበበበበበ  በበበበበበበበበበበበ  በበበበ  በበበበበበበበበበበበ  በበበበበበ  

በበበበበበ  በበበበበበበበበበ  በበበበበበበበበበ  በበበበበበበበ  በበበበበበበበበበበበ  በበበበበበ  በበበበበበበበ  በበበበበበበበ  በበበበበበበበበበ  

በበበበበበበበበበበበ  በበበበበበበበበበበበ  በበ22በበ  በበበበበበበበበበ  በበበበበበበበበበበበ  በበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበበበበበበበ  

በበበበበበበበበበበበ  በበበበበበበበበበበበ  በበበበበበ  በበበበ  በበበበበበበበበበበበ  በበበበበበበበበበ  በበበበ  በበበበበበ  በበበበበበ  በበበበበበበበ  

በበበበበበበበበበበበ  በበበበበበ  በበበበበበበበበበበበ  በበበበበበበበበበ  በበበበበበበበበበበበበበ  በበበበበበበበበበበበበበበበ  በበበበበበበበ  በበበበበበ  

በበበበበበ  በበበበ  በበበበበበበበ……..””113300  

The CCI reasoned that the mandate to take measure against those lessees who rented the business 

house with lower prices and sublease it without adding any value to third parties to unlawfully 

enrich themselves is emanated from the need to curb rent-seeking. Hence, Proclamation No. 

555/2007 promulgated mainly to combat rent seeking political, economic and social setting. 

Therefore, the CCI reasoned that it does not contradict with Article 145(1) of the Commercial 

Code. The CCI goes to say that if it is alleged to contradict, the proclamation should govern over 

the Commercial Code. Moreover, the CCI criticized the decision of the FSCCB for it prohibited 

the 1st petitioner from benefiting from government policy. The entire reasoning of the CCI 

revolves around justifying the legality of the proclamation that leads the controversy in question. 
                                                           
128 Tatek Hailemariam, Government Houses Agency Vs. Ayele Habteselasie Case 

129 Ibid. 

130 Ibid. 
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It failed to show clearly which article of the constitution is violated by the court decision. Even if 

the CCI mentioned certain constitutional provisions in its reasoning, the provisions are too 

remote to show the unconstitutionality of the court decision.  

The CCI reasoning tries to conclude its argument by citing certain constitutional provisions. It 

first mentioned Article 25 of the FDRE Constitution and goes to say the court decision violates 

the right of the petitioner to equally benefit from the proclamation like others did. It also argued 

that the decision of the court contravenes with Article 50(3) of the FDRE Constitution whereby 

in the name of interpreting the law the court has limited the enforcement of the proclamation 

enacted by the law maker. The court; moreover, questioned the mandate of the agency which 

was given by the law maker in the pretext of interpreting the civil code which is in clear violation 

of art 79(3) and 40(2) of the constitution. The HoF in similar fashion accepted the 

recommendation of CCI. 

However, the minority in the CCI is totally disagree with the whole reasoning of the case 

perhaps conforms to the decision of the FSCCB. The dissenting opinion argued that the issue is 

all about a legal argument as opposed to constitutional dispute. as indicated in the court decision 

that the respondent leased the business as whole not the building in particular which is based on 

the promise that the respondent has made contract of lease of the business not the building which 

is different from a contract of lease for the building. Therefore, the agency cannot terminate the 

contract of lease for the sole reason that the respondent has leased his business to the 1st 

petitioner. 

The dissenting opinion goes to state that the issue of the controversy concerns mainly Article 

145(1) of the Commercial Code and its scope of application on buildings. Hence, it is important 

to look in to Article 145(1) of the Commercial Code and proclamation no. 555/2007 Article 

6(4) closely.  

Article 145(1) of the Commercial Code reads as  

Notwithstanding the provisions of Article 2959 of the Civil Code, any provision in 

the contract of lease which prevents the lessee from assigning the contract of 

lease or from sub-letting the premises to the person who buys his business, or 

which makes such assignment or sub-lease dependent on the lessor's consent, 

shall be of no effect.  
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In contrast proclamation 555/2007 Article 6(3) states that the Agency has a power to:  

“give and execute expulsion orders to tenants of government house who have 

breached their obligation under their lease contract…”  

Therefore, Proclamation no. 555/2007 does not contradict with the objective of the 

Commercial Code where the Code explicitly states that transaction of business should be 

effected without the need for the consent from the owner of the building. The Agency’s mandate 

is only covers those tenants who violated the terms of the contract of lease, the issue here is that 

the Agency cannot prohibit assigning or sub-letting the building on the event of transacting the 

business, in this case leasing the business itself. 

Therefore, the whole controversy is a matter of proper legal argument which can be tackled 

though legal interpretation. In other words, the matter should not require a constitutional 

interpretation. Hence, matters that will not call for constitutional interpretation automatically fall 

under the jurisdiction of courts. 

In my view, the dissenting opinion is correct. This is because the whole reasoning and arguments 

of the majority is common legal arguments which do not call for constitutional interpretation 

what so ever. The reasoning is more of political rhetoric than a legal analysis in a proper 

constitutional interpretation. Moreover, the CCI overstepped its jurisdiction to consider the case 

which was not worth constitutional interpretation. The writer of the paper argue that lack of well 

defined constitutional interpretive methodology resulted in the absence of a system to properly 

strike the right balance between the legal and political analysis. The issue should have been seen 

by the court to give the final verdict on the matter.  

It is undeniable that constitutional interpretation is a political process with in the concept of 

written constitution. As  Goldford puts it ‘constitutional interpretation may be seen as a political 

process wherein deliberation centers on questions of the common good framed within the terms 

of a written constitution.’131  

                                                           
131 Dennis J. Goldford(1990), The Political Character of Constitutional Interpretation, Drake University, Vol. 23, 

No. 2, The University of Chicago Press,  pp. 255-281 
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Another case related to the right to property is Alemitu Gebre vs. Chane Desalegn case. This 

case relates to the right on rural agricultural land which first initiated as Southern Nations, 

Nationalities and Peoples Region (SNNP), Keffa Zone, Ginbo wereda court. Where W/o Alemitu 

Gebre (herein after known as ‘the applicant’) stated that she has rented two acres of agricultural 

land to Ato Chane Desalegn (here in after known as ‘the respondent’)  for a period of five years. 

The respondent who has a title deed over the land in controversy stated that the rent is for 50 

years. Hence, the applicant requested for the land to be returned. The court ruled that since the 

now respondent have been using the land with legal document of possession for the past 16 

years. Thus the applicant right has been relapsed citing period of limitation. Where Article 1845 

(1) states that  

Unless otherwise provided by law, actions for the performance of a contract, 

actions based on the non-performance of act and actions for the invalidation of a 

contract shall be barred if not brought within ten years. 

The case went as far as the Federal Supreme Court Cassation Bench, which upheld the decision 

of lower courts. Aggrieved by the decision of courts by exhausting the judiciary remedies, the 

case is brought to the attention of the CCI. The CCI, after reviewing the case, has stated that the 

contract that stipulate for the agricultural land to be rented for 50 years by itself evicts the 

farmer from her agricultural land. The court’s decision based on the mere claim of the 

respondent to have rented the land for 50 years and produced document of ownership is 

unconstitutional as it allows the farmer to be evicted from her agricultural land. By doing so it 

violates Article 40(4) of the FDRE Constitution. Consequently the recommendation of the CCI 

is approved by the HoF. Basically the issue was barred by lapse of time under ordinary 

legislation. However, the CCI/HoF interpreted the constitution that the purpose of Article 40(4) 

is given priority over period of limitation. 

The CCI and HoF turned a deaf ear to the court reasoning of turning down the petitioner’s claim 

by invoking relapse of a right due to period of limitation.  Ato Yosef Gaym, a senior legal expert 

in the HoF, explained this case by saying: 

We [legal experts of the constitutional interpretation directorate] consulted 

members of the Constitutional and Regional Affairs Standing Committee the 

importance of upholding the principle of period of limitation. It serves a crucial 
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role to serve in court litigation where the principle operates with in the 

constitutional system. Moreover, interpreting otherwise [i.e. undermining the 

period of limitation in such cases] would have serious consequences as decisions 

of constitutional cases have the effect of precedence, that rights would will not 

relapse over period hence, in turn defeats the very purpose of period of 

limitation.132 

The writer the paper argues that the period of limitation in the civil code and such other laws 

should operate against constitutional guaranteed rights over property and economic rights. In this 

regard the constitution clearly makes a distinction between fundamental human rights with other 

constitutionally guaranteed rights such as property rights. Accordingly, Article 28 of the FDRE 

Constitution stipulates that: 

Criminal liability of persons who commit crimes against humanity, so defined by 

international agreements ratified by Ethiopia and by other laws of Ethiopia… 

shall not be barred by statute of limitation. 

Therefore, it can be concluded that the above constitutional provision envisaged that property 

rights could be barred by a period of limitation. Hence, CCI\HoF should have upheld the 

principle of period of limitation in the above case. 

4.5.2 Practice of HoF with regard to Methods of Interpretation against Customary 
Practice 

The only case decided on a customary practice which has been decided to have contravened the 

constitution is the Ato Wesen Alemu et. al vs. The Amhara National Regional State (ANRS) 

Justice Professionals Training Institute case. The gist of the case is trainees in the respondent’s 

facility were allowed a lottery based choice to be assigned as a judge or public prosecutor. Yet 

applicants who are visually impaired were denied such option and were assigned only to public 

prosecutor. In its response to the HoF, the respondent stated that the nature of responsibility 

associated with being a judge make too difficult for visually impaired trainees to deliver their 

responsibilities. Consequently, visually impaired trainees were assigned to public prosecutor post 

                                                           

132 Interview with Ato Yosef Gaym, Senior legal expert in Constitutional Interpretation and Identity Affairs 

Directorate at the Secretariat of the House of Federation May, 2017 
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by default. Moreover practices with in Ethiopia and abroad also affirm their stand that visually 

impaired individuals are not suited to undertake the immense responsibility of being a judge. 

The CCI in its recommendation stated that the respondent’s decision to deny trainees from 

becoming judges as the result of their visual impairment contradicts Article 41(2) and Article 

25 of the constitution. The HoF reviewed the case with reference to proclamation 

no.676/2010 that ratifies the Convention on Rights of Persons with Disability and 

proclamation no. 568/2008 that regulates rights of disabled person to work along with the 

constitution. The issue was whether visually impaired trainees of the respondents institute should 

be allowed to be judges.  

The HoF cited proclamations 676/2002 and 568/2000 that provides right of employment 

for persons with disability to further illustrate article 25 and 41(2) of the constitution. And as 

defined in the proclamations unless the nature of the work dictates, discrimination shall not be 

made based on a particular disability. The nature of the jobs said to dictate when even with 

appropriate accommodations the disabled parson is unable to the do the work. And beyond 

stating the customary practice, the respondents have failed to show that even with 

accommodations visually impaired trainees couldn’t do the job, the decision violates the 

aforementioned proclamations and Article 25 and 41(2) of the FDRE constitution and ruled to 

have no effect as per Article 9(1) of the constitution. 

The HoF ruling shows that it has used textual approach as it attempts to provide meaning by 

looking at the text and at the same time making reference to the whole constitutional text by 

aggregating Article 25, Article 41(2) which stipulates that every Ethiopian has the right to 

choose his or her means of livelihood, occupation and profession and proclamation Article 

676/2010 which has constitutional significance. Moreover it also sought to achieve a 

particular purpose i.e. avoiding discriminatory ruling without providing a logical justification 

weather in fact visually impaired persons can carry out the responsibilities of a judge.  

Interesting to see in the reasoning is the invocation of ‘experience of countries’, The Reasoning 

of the case reads as 

 በበበበበበበበበበ  በበበበበበ  በበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበ  በበበበበበበበበበ  በበበበበበበበበበ  በበበበበበ  በበበበበበ 

በበበበበበበበበበ  በበበበበበበበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበበበበበበበ  በበበበ  በበበበበበ  በበበበበበበበበበበበ  

በበበበበበበበበበበበ  በበበበበበበበ  በበበበበበ  በበበበበበበበ  በበበበበበበበ  በበበበበበበበ  በበበበበበ  በበበበበበበበ  በበበበበበበበ  በበበበበበ  
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በበበበበበ  በበበበበበ  በበበበበበበበበበ  በበበበ  በበበበበበበበበበበበ  በበበበ  በበበበበበ  በበበበበበበበበበ  በበበበበበ  በበበበበበ  በበበበበበ  

በበበበ  በበበበበበበበ  በበበበበበበበ  በበበበ  በበበበበበበበ  በበበበበበበበ  በበበበበበበበበበበበ 

However, it is not clear as to the invocation of the ‘experience of countries’ as a basis of 

reasoning in this case. The reasoning does not tell us much which countries’ experience with 

regard to persons with disability is relevant to this case. Moreover, the CCI reasoning cited 

Article 27 of the Convention on Rights of Persons with Disability a substantive right to 

substantiate its argument, but in fact it could have been reached the same conclusion without 

citing the Convention. Article 27 of the Convention on Rights of Persons with Disability reads 

as: 

Article 27 Work and employment  

1. States Parties recognize the right of persons with disabilities to work, on an 

equal basis with others; this includes the right to the opportunity to gain a living 

by work freely chosen or accepted in a labour market and work environment that 

is open, inclusive and accessible to persons with disabilities. States Parties shall 

safeguard and promote the realization of the right to work, including for those 

who acquire a disability during the course of employment, by taking appropriate 

steps, including through legislation, to, inter alia:  

(a) Prohibit discrimination on the basis of disability with regard to all 

matters concerning all forms of employment, including conditions of 

recruitment, hiring and employment, continuance of employment, career 

advancement and safe and healthy working conditions; 

This is because it would suffice to cite Proclamation No. 568/2008133 since the rights of 

persons with disability had already been guaranteed by the same proclamation. The reasoning of 

CCI Article 4 of Proclamation No. 568/2008 is applied which reads as: 

4. Protection of the Right of Persons with Disability to Employment  

                                                           
133Article  4 of Proclamation No. 568/2008, A Proclamation to Provide For the Right to Employment of Persons with 

Disability, 14th Year No 20 Addis Ababa 25th March, 2008 
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1/ Unless the nature of the work dictates otherwise, a person with disability 

having the necessary qualification and scored more to that of other candidates 

shall have the right without any discrimination: 

 a) to occupy a vacant post in any office or undertaking through recruitment, 

promotion, placement or transfer procedures; or ..  

b) to participate in a training program to be conducted either locally or 

abroad.  

2/ Subject to the provision of Sub-Article (1) of this Article, where a person with 

disability. acquires the necessary qualification and having equal or close score to 

that of other candidates, preference shall be given to the conditions provided for 

in Sub-Article 1 (a) and (b) of this Article.  

3/ No selection criteria shall refer to disabilities of a candidate unless the nature 

of the work dictates otherwise. 

It would be prudent if the CCI had employed international interpretive jurisprudence of 

fundamental rights and freedoms relevant to this case. Otherwise, a mere citation of certain right 

from the Convention which had already been enacted by the HoPR cannot be considered as 

principles of constitutional interpretation and it is not the intention of Article 13(2) of the 

Constitution as well as Article 7(1) of Proclamation No. 251/2001.  

4.5.3 Practice of HoF with regard to Methods of Interpretation against Constitutionality 

of Laws and Decrees 

 Since the adoption of the FDRE Constitution, there are several laws enacted by the federal 

parliament and state legislatures. There has never been, to date a law which has been annulled on 

constitutionality ground on the basis of contradicting with the constitution. In fact there are 

provisions of two legislations that are invalidated for contradicting with the constitution.134 Yet 

there is no clear methodology to deal with issues concerning the constitutionality of laws. For 

instance, the lack of clear methodology in dealing with constitutionality of laws is evident in Ato 
                                                           

134 Only Article 8(1) of the Feder`al Court Establishment Proclamation No. 25/88, Article 6 and 7(1) of Anti-
corruption Proclamation No. 434/97 are invalidated for contradicting with the FDRE Constitution.  
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Ashenafi Amare et al vs. the Ethiopian Revenues and Customs Authority case135, The claim by 

the complainants, who dismissed by the defendant, claim that Article 37 (2) of the regulation136 

is contrary to the constitutional right of access to justice which provides that everyone has the 

right to bring any justiciable matter to courts…”. The contested law is a regulation issued by the 

Council of Ministers which provides, under Article 37(1), ‘notwithstanding any provision to the 

contrary, the Director General may, without adhering to the formal disciplinary procedures 

dismiss an employee from duty whenever he has suspected him of involving in corruption and 

lost confidence in him.’ Sub-article 2 of same provides that ‘an employee who has been 

dismissed from duty in accordance with sub article 1 of this Article may not have the right to 

reinstatement by the decision of any judicial body.’ In this regard the CCI in its reasoning simply 

accepts the constitutional limit by the legislature without justifying the need to limit the right in 

question is legitimate or not as per the constitution. The decision of the CCI for not meriting a 

constitutional interpretation in this case gave a green light for the legislature to limit any 

constitutional right even with a simple majority. This interpretation in turn could make 

entrenching fundamental rights in the constitution valueless. Yemane Kassa also commented on 

this particular case by stating the following.  

A noticeable oversight of the CCI in this regard is that, apart from saying that the 

legislature (HoPR) has made the matter non-justiciable according to the 

Constitution, it failed to flesh out its reasons justifying that the legislature has 

acted in line with the Constitution. Furthermore, the CCI did not stipulate the 

possible constitutional limit on the power of the HoPR to determine justiciable 

and non-justiciable matters. Nor does the Constitution contain a clause that helps 

to address the issue.137 

In the Republic of South Africa, however; a sort of balancing and proportionality analysis will be 

done on a contested legislation which allegedly limits Bill of Rights. This is largely achieved by 

checking whether interferences with the protected conduct and interests of rights withstand 
                                                           
135 See the Ashenafi Amare et al vs. the Ethiopian Revenues and Customs Authority case Council of Constitutional 

Inquiry (CCI) File No 101/2009, 9, 2010. 
136 See Administration of Employees of the Ethiopian Revenues and Customs Authority Council of Ministers 

Regulation, 2008, Art.37, Reg. No.155, Fed. Neg. Gaz., 14th Year No.49 
 

137 Yemane Kassa (2015), Dealing with Justiciablity: in Defense of Judicial Power in Ethiopia, Mekelle University 

Law Journal Vol.3, No. 1, p.53. 
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limitation analysis in terms of the general limitation provision in Section 36 of the RSA 

Constitution.138 This provision controls not only the legality of an interference in that it must be 

based on a “law of general application”, but also directs its legitimacy by requiring that each 

interference must be “reasonable in a democratic society”139. Reasonableness must be 

ascertained by weighing the following factors: 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and the extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose.140 

However, if the Ato Ashenafi Amare et al vs. the Ethiopian Revenues and Customs Authority 

case was analyzed by employing balancing and proportionality method of analysis.  The 

conflicting principles in this concrete case would be the right to access to justice and right to 

appeal vis-à-vis fighting corruption. The first step in the analysis would be ascertaining the 

legality of the infringement of the constitutional right by invoking policy consideration i.e. 

fighting corruption. This would be done by analyzing the nature of the right i.e. whether or not it 

contains a limitation clause to assess its legality. Article 37 (1) stipulates that: everyone has the 

right to bring a justiciable matter to, and to obtain a decision or judgment by, a court of law or 

any other competent body with judicial power. Since this right is an absolute right which cannot 

be limited by the legislature. The same analysis could be made with the right to appeal.  Hence, 

the regulation which states ‘an employee who has been dismissed from duty in accordance with 

sub article 1 of this Article may not have the right to reinstatement by the decision of any judicial 

body’, fells to pass the legality test. Therefore, without going through the legitimacy test (where 

the suitability, necessity and proportionality analysis of the contested law) the provision of the 

regulation which limits the right to access to justice and the right to appeal should be annulled 

unconstitutional. 

                                                           

138 Gerhard Van Der Schyff (2010), Judicial Review of Legislation: A Comparative Study of The United Kingdom, 
The Netherlands and South Africa, IUS Gentium Comparative Perspectives on Law and Justice, Volume 5, Springer, 
p.167 

139 Ibid 

140 Ibid 
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Moreover, in another case, Coalition for Unity and Democracy (CUD) vs. Prime Minister Meles 

Zenawi Asres141 case142, the CCI turned down the case for not meriting constitutional 

interpretation. In its reasoning the CCI based its analysis on Articles 49, 72(1) and 74(13) of 

the FDRE Constitution that there is nothing wrong with the decree of the Prime Minister 

prohibiting demonstration in Addis Ababa for one month on the ground that the Prime Minister 

is the highest executive organ vested with wide powers and Addis Ababa city is accountable to 

the federal government under Article 49 of the Constitution and Article 61 of Addis Ababa City 

Charter143. 

However, I argue that the CCI should have reached a different conclusion had it analyzed the 

case by employing proportionality and balancing methodology. In proportionality method 

analysis, the conflicting constitutional principles in the above case would be ‘maintaining public 

peace and order’ vis-à-vis ‘freedom of assembly including right to public demonstration’.   

Proportionality analysis basically analyzes both the legality and legitimacy of the decree of the 

Prime Minister. Legality refers to the requirement that the limitation to be ‘prescribed by law’. 

Hence, the first question that should be asked is ‘total ban of the right under discussion’ 

prescribed by law or not. Hence, Article 30 (1) of the FDRE Constitution reads as follows: 

Article 30 

                                                           

141 The Coalition for Unity and Democracy (CUD) vs. Prime Minister Meles Zenawi Asres case was first brought 

before the Federal First Instance Court requesting the lift of ban of freedom of assembly including public 

demonstration which was decreed by the Prime Minister for a period of one month. The court referred the case to 

the CCI by relinquishing its mandate in favor of constitutional interpretation. The CCI assumed the case by framing 

two issues which are whether the decree issued by the Prime Minister violated the Constitution, and whether 

there were sufficient conditions to issue the decree. The CCI dismissed the case for not meriting constitutional 

interpretation by justifying the suspension of the right under the question is in conformity the Constitution. 

142 Jibril Abdi in his comment said that the CCI erred in considering the constitutionality of a decree suspending 

right of assembly, demonstration and petition for one month which was decreed by the then Prime Minister Meles 

Zenawi. He goes to say that the CCI failed to distinguish suspension of constitutional rights from their limitation in 

CUD v Prime Minister Meles Zenawi Asres. The Council mistakenly held that declaration of the Prime Minister 

constituted limitation on right of assembly, demonstration and petition. Given its nature and the short period for 

which it lasted, the declaration should have appropriately held to constitute suspension of those rights. His entire 

comment on the case shows the failure to employ pertinent constitutional interpretation methodology to reach at 

the conclusion. Abdi Jibril Ali(2013), Distinguishing Limitation on Constitutional Rights from their Suspension: A 

Comment on the CUD Case, Vol. 1, No. 2, Haramaya Law Review, College of Law, Haramaya University  
 

143 The Proclamation to Provide for Peaceful Demonstration and Public Political Meetings, Proclamation No. 

3/1991, FEDERAL NEGARIT GAZZETA , 50th Year No. 4, Addis Ababa, 12 August 1991. 
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The Right of Assembly, Demonstration and Petition 

1. Everyone has the right to assemble and to demonstrate together with others 

peaceably and unarmed, and to petition. Appropriate regulations may be 

made in the interest of public convenience relating to the location of open-air 

meetings and the route of movement of demonstrators or, for the protection of 

democratic rights, public morality and peace during such a meeting or 

demonstration. 

Accordingly, the right is not an absolute right hence it could be limited ‘for the protection of 

democratic rights, public morality and peace’ relating to the location and route of movement of 

demonstration. Yet, a total ban of the right is not allowed. However, for the enumerated grounds 

the legislature could limit the right accordingly which has still to pass the legitimacy test i.e. the 

suitability, necessity and proportionality. When we analyze the decree of the Prime Minister, it 

banned the right totally for a period of one month which is against the Constitution.  That is the 

Prime Minister does not have the mandate to limit constitutional rights by his discretion let alone 

banning it. If it has to be limited on the grounds enumerated in the Article, then the legislature 

has to prescribe the limitation by law. Moreover, unless in the event of state of emergency, the 

Prime Minister cannot suspend or ban constitutionally guaranteed right by a simple decree, 

hence, the Decree is illegal. Accordingly, the decree failed to pass the legality test hence, without 

going through the legitimacy test (i.e. suitability, necessity and proportionality analysis) the 

decree of the Prime Minister should have been ruled as unconstitutional. If the CCI carried out 

this sort of analysis, it would help to rationally analyze the issue by looking in to the legality and 

legitimacy of the action in question. Moreover, it has been forwarded that the interpretation of 

fundamental human rights and freedoms should be interpreted in conformity with international 

human rights instruments144 which the CCI failed to do so.145 

                                                           
144 Article 13(2) of the FDRE Constitution, see also Article 7(2) of Proclamation No. 251/2001  

145 See also the full article by Abdi Jibril, Abdi Jibril Ali (2013) Distinguishing Limitation on Constitutional Rights 

from their Suspension: A Comment on the CUD Case, Vol. 1, No. 2, Haramaya Law Review, College of Law, 

Haramaya University.  
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As far as a challenge against the constitutionality of laws is concerned, one of the prominent case 

is the Melaku Fenta et al. vs. Federal Public Prosecutor case146 where for the first time 

legislations (though specific provisions not the entire proclamations) which contradict with the 

constitution are made ineffective. The CCI/HoF has employed a textual interpretation of the 

relevant provisions of the Constitution. However, it would be better for the HoF/CCI to adopt a 

suitable and predictable method of constitutional interpretation for such cases like 

proportionality and balancing analysis. I argue that if the legality and legitimacy of challenged 

laws or decisions are analyzed based on the proportionality and balancing methodology, 

difference in approach and lack of predictability would not have happened in cases of the 

Coalition for Unity and Democracy (CUD) vs. Prime Minister Meles Zenawi Asres case, the 

Ashenafi Amare et al. vs. the Ethiopian Revenues and Customs Authority case, and the Melaku 

Fenta et al. vs. Federal Public Prosecutor case. If such cases arise in the future, there is no 

guideline to approach the case. Hence, lack of such a methodology would leave the analysis of 

the issues to be overshadowed by the personal and/or political whims of the interpreters. 

                                                           
146 Melaku Fenta et al. vs. Federal Public Prosecutor case, otherwise known as the ‘melaku fenta case’ This case 

was brought to the CCI by the Federal High court which has been hearing the public prosecutors corruption charge 

against former director (with mistrial capacity) of revenue and customs authority. Considering the ministerial 

status of the defendant The court then face the task of determining which federal court  have jurisdiction on the 

case.  The court identified Article 8(1) of the Federal Court Establishment Proclamation No. 25/88, Article 6 and 

7(1) of Anti-corruption Proclamation No. 434/97 and Articles 20(6) and 25 of the FDRE Constitution as the relevant 

laws. For determining jurisdiction calls for constitutional interpretation the court forwarded the case to the CCI. 

The HoF reviewed the case and stated that the right to appeal is a constitutionally protected right as stated under 

art 20(6) of the FDRE constitution. Moreover international conventions, to which Ethiopia is party, also recognize 

the right to appeal as a fundamental right. Article 8(1) of Proclamation No. 25/88 and Article 7(1) have undermined 

this protected right by subjecting public officials who are suspected of committing crime with no recourse for 

appeal by giving jurisdiction to the Federal Supreme Court. The HoF further stated that public officials should be 

afforded with similar protection as any ordinary citizen. Article 25 of the FDRE constitution also articulates that no 

discrimination shall be made on political consideration. The HoF then concluded that allowing the Federal Supreme 

Court to hear the case is unconstitutional because it undermines the right to appeal protected under Article 20(6) 

of the Constitution. In addition to this denying right to appeal to Ato Melaku Fenta, a public official while other 

defendants are not subjected to the same treatment also amounts to discrimination and violates the right to 

equality stated under Article 25 of the FDRE Constitution. Therefore, by virtue of Article 9(1) of the FDRE 

Constitution, the HoF decided that, Article 8(1) of the Federal Court Establishment Proclamation No. 25/88, Article 

6 and 7(1) of Anti-corruption Proclamation No. 434/97 are unconstitutional, and ruled that Ato Melaku’s 

corruption case shall be heard at the Federal High Court. (HoF 4th Term, 4th Year, 1st regular session, ‘tahsas’ 24, 

2006 E.C.) 
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Therefore, the HoF should develop what R. Alexy called ‘institutionalized reason’147 by 

adopting well articulated methods of constitutional interpretation. 

4.5.4 Methods of Constitutional Interpretation of Identity Claims 

The HoF has been encountered with a number of cases of identity claims requesting recognition 

of the status of a ‘nationality’ or ‘people’.148  So far the House has recognized the identity claims 

of two nationalities: the ‘silte’ and ‘kimant’ peoples. It can be argued that lack of methods of 

constitutional interpretation has resulted in the application of contradicting methodologies in 

dealing with identity claims. One of the areas in which inconsistencies are evident in the methods 

of constitutional interpretation is the HoF decisions on identity claims of the ‘silte’ and the 

‘kimant’ cases. 

It can be argued that the ‘silte’ case has laid down important methodological foundations in 

dealing with similar identity claims like that of the ‘kimant’ case. This is because Article 11(1) 

of Proclamation No. 251/2001 states that decisions of the House on constitutional 

interpretation have precedence value which means similar cases will be interpreted accordingly. I 

sill argue that identity claims should be interpreted in a similar methodological manner the way 

the ‘silte’ case has been settled. Records show that the ‘silte’ case had posed a challenge as to 

who was the pertinent body to resolve the issue, and it also posed a challenge as to what are the 

proper methodology to amicably settle the case at hand. It has been found that there is no clear 

provision in the FDRE Constitution as to which level of government i.e. the regional Councils or 

the HoF could decide on identity claims where communities demand a status of ‘nationality’ as 

per article 39 of the Constitution.149  In this regard the CCI learned that the constitution is silent 

                                                           
147 Sas Ansari (2011) A review of Matthias Klatt (ed), Institutionalized Reason: The Jurisprudence of Robert Alexy, 

Oxford University Press. Available at: http://ssrn.com/abstract=2381277 
[ 

148 Such identity claims include the silte, kimant, menja, kontoma, denta, welene peoples. The ‘silte’ and ‘kimant’ 

peoples has managed to assert themselves a status of ‘nationality’ while the quest for identity of ‘menja’ and 

‘kontoma’  were denied by the decision of the HoF for failing to meet with the criteria set forth in article 39 sub 5 

of the FDRE Constitution. Yet, the ‘welene’ and ‘denta’ communities’ cases are pending. 

149 The House of Federation (2007), Journal of Constitutional Decisions, Vol.1 No.1, Birhanena Selam Printing 
Press, Addis Ababa, Ethiopia, p.41. 
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in dealing with such issue of recognition of identity claims and related self administration 

issues.150    

Hence, in dealing with the case the HoF has requested the CCI a recommendation on the 

following two issues: ‘Who is the pertinent body that can decide on identity claims?’ and ‘what 

is the proper procedure or methodology to deal with identity claims?’151 

The ‘silte’ case is an important case to set forth the procedures and the methodology in dealing 

with similar identity claims where it fills the gap of the constitution in this regard. To this effect 

the proclamation states that constitutional decisions would serve as precedence because decisions 

of the HoF can be considered as a ‘law’. The proclamation forwards that: 

The final decision of the House on constitutional interpretation shall have general 

effect which therefore shall have applicability on similar constitutional matters that 

may arise in the future.152 

This principle otherwise known as in other legal systems as ‘the doctrine of stare decisis’153 

which is more like treating like cases alike. It serves purposes in enhancing the predictability of 

constitutional law154, strengthening judicial decision making155, and furthering stability156. 

In the process of interpretation of the ‘silte’ case has developed the following procedures 

and methodologies in dealing with identity claims.  

1. In order for a community to assert itself as a distinct ethno-identity group, it has to 

conform to the criteria set forth in Article 39 (5) of the FDRE Constitution.157 
                                                           
150 Recommendation of CCI to the HoF over the ‘silte’ case. (HoF Archive) 

151 Supra note 67, p.40. 

152 Article 11 sub 1 of proclamation no. 251/2001 

153 Chad M. Oldfather (2014), Methodological Pluralism and Constitutional Interpretation, Brooklyn Law Review, 

Vol. 80, Issue 1, Article 1, p. 9. Available at: http://brooklynworks.brooklaw.edu/blr/vol80/iss1/1                 
 

154 Ibid. 

155 Ibid. 

156 Ibid. 

157 In ascertaining the fulfillment of the criteria set forth in Article 39(5) of the FDRE Constitution ‘who should 

ascertain the criteria set forth in Article 39(5) is a contentious matter that should be answered. The interpretation 

of this article has been decided in the following manner. Hence, documents in the archive of the HoF Secretariat 
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2. A referendum should be undertaken to ascertain the interest of the concerned 

community 

As far as questions related of identity claims which aimed at recognition and self administration 

claims are concerned, the experience of ‘silte case’ is not incorporated in Proclamation No. 

251/2001 fully. The procedure that a claimant ethno-national group that conform the criteria 

set forth in Article 39(5), an ethno-linguistic study which confirms the distinctiveness of the 

group, and the referendum criteria is not incorporated in the proclamation.  

The ‘kimant’ case, however, managed to assert its distinct identity in a manner different from to 

that of the ‘silte, case. Basically there is no clear information as to the procedure employed by 

the Amhara National Regional State (ANRS). The ANRS has made three decisions in three 

different times concerning the ‘kimant’ identity claims which clearly indicate the lack of proper 

procedure and methodological basis to respond to the claim in question. Initially, the first 

decision passed by ANRS was that the ‘kimant’ community lacks its own distinct language and 

independent identity so that it is part and parcel of ‘amhara’ nation. However, the claim brought 

before the attention of the HoF, to appease the issue the ANRS took another stance to deal with 

the issue. This time the ANRS passed a decision indicating that ’kimant’ community is 

recognized as an ethnic group but did not deserve autonomous self administration. Aggrieved 

by the decision of the regional state, the case was again brought before the HoF as an appeal 

where the Constitutional and Regional Standing Committee with the help of experts conducts a 

study to recommend to the HoF for a final decision on the claim. In this instance, the ANRS 

informed to the HoF to resolve the issue amicably by itself where the HoF accepted the request.  

For the third time a decision has passed by the regional state concerning the ‘kimant’ which 

finally acknowledged the distinct and independent identity of ’kimant’ community as a new 

ethnic group in the Ethiopian federation. Moreover, the long awaited quest for self 

administration is also recognized where the ‘kimant’ community is given the right to self 

                                                                                                                                                                                           
show that ‘mutual intelligibility of language’ to be ascertained by a thorough investigation or study conducted by 

the experts in the field. Similarly, the criterion ‘a common culture or similar custom’ is to be ascertained by a study 

to be conducted by independent experts in the field. Moreover, the criterion, ‘inhabit an identifiable, 

predominantly contiguous territory’ similarly to be ascertained on the ground by independent experts. However, 

due to the subjectivity of the criterion ‘belief in a common or related identities and a common psychological 

makeup’ which cannot be ascertained by a thorough study, it has been decided that a referendum should be 

conducted to ascertain its existence. 
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administration comprising 42 kebele administrations158. The HoF then was informed about the 

case in its regular meeting159 where it accepted the decision of the ANRS without looking in to 

the procedure and methodology it had gone through. The minute in the HoF reads as: 

““ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌ  [ፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌ]  ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌ  

ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌ……ፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌ  

ፌፌፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌ  ፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌ  ፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌ  ፌፌፌፌፌፌ  ፌፌፌፌፌፌፌፌፌፌ

ፌፌ””
160 [emphasis added]  

The ‘silte’ and ‘kimant’ cases clearly show the inconsistency in the constitutional interpretation 

methodology as far as identity claims are concerned where it indicates HoF’s failure in 

upholding its previous decisions particularity the procedures and methodology set out in the 

HoF’s first term. Moreover, the HoF has failed in upholding the rule of law. First, it has failed to 

uphold its own laws with regard to giving final decisions within two years time from accepting 

the case161. Secondly, it is against its laws to relinquish its mandate on the case presented before 

it where the respective region has already decided on the case. This is evident in the ‘kimant 

case’ where it was made to move ‘back and forth’ between the HoF and ANRS for three times. 

This ‘back and forth’ movement of cases is not envisaged by Proclamation No. 251/2001. 

Furthermore, the HoF should have reached a consensus with regional states as to the 

methodology and procedure of handling identity claims which it had already developed by the 

‘silte’ case. So that regional states could employ predictable and consistent methodology with 

regard to resolving identity claims. 

4.6 Factors that Affect Constitutional Interpretation  

There are other factors which are equally important with problems of constitutional interpretation 

methods. The writer of this paper argues that developing interpretive methods cannot solve all 

the problem of constitution interpretation in Ethiopia. These factors include defects with respect 

to double membership of the CCI and institutional incompetence of the HoF. 

                                                           
158 Still the community demands for 12 ‘kebele’s to be included under the ‘kimant’ administration, recently the 

ANRS considering staging a referendum together with the National Election Board of Ethiopia (NEBE) on contested 

‘kebele’s. 

159 HoF’s  4th Term, 5th Year, 2st regular session,  in ‘sene’ 18, 2007 E.C.(June 15, 2015 G.C) 
160 Munities of the House of Federation 
161 Article 19 (4) of Proclamation No. 251/2001 
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4.6.1 Double Membership in the CCI and FSC 

As has been mentioned in this paper two of members of the CCI are the president and vice 

president of the Federal Supreme Court (FSC) where neither the constitution nor Proclamation 

No.789/2013 forbids the president and the vice president from being a member of both 

institutions i.e. the CCI and FSC.  This has made both members to see cases in the CCI which 

they have already decided as either FSC or FSCCB judge capacity. Parties aggrieved by the 

decision of the FSCCB often file a complaint against the president or vice president not to sit 

over their case in the CCI. However the CCI often rejects such complain for the sole reason that 

members of the CCI assume responsibility in a different capacity which is different from their 

other capacity. This has allowed the presidents to sit on the same cases in both institutions with 

assumed ‘different capacities’. This is completely against the principle of separation of power 

where one person being a member of two different institution where the decision of FSC has a 

possibility to be overturned by the CCI. This situation clouds the impartiality the CCI as part of 

an interpreter of the constitution. In recent S. A. Construction Pvt. Co. case, the appellant logged 

a complaint against the vice president not to sit on the case because the vice president has 

already decided on the case as FSCCB judge capacity162. However, as usual the CCI turned a 

deaf ear on the complaint went on seeing the case.163 

4.6.2 Institutional Incompetence of the HoF    

Once of the problems of constitutional interpretation in Ethiopia besides problems related to lack 

of constitutional interpretive method is the decision making arrangement of the HoF. Currently 

the HoF is composed of 153 members representing 76 ethno-national groups where quorum 

will constitute with the presence of a two third of its members164. This means at least 102 

members sit to discuss on cases of constitutional interpretation. This, of course, is not a proper 

venue to reach a decision on an issue like constitutional interpretation. This is because the large 

number of members in the House does not allow a proper and through discussion and debate on 

constitutional matters. This results in a situation where cases of constitutional interpretations are 

                                                           

162 A compliant lodged at the CCI by the S.A. Construction Pvt. Co. against the Vice president of the FSC against 
sitting over the case in the CCI again as a member of the CCI, a letter filed at the CCI in December 8, 2017. 

163 Interview with Ato Teklewold Tilahun, senior legal researcher at the CCI, November, 2017 

164 Article 64 (1) of the FDRE Constitution 
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decided in a manner like any other decisions of the House with a simple majority vote.165 

Moreover, the HoF has a variety of other constitutional tasks to perform166. Furthermore, the 

limited number of two annual ‘sittings’167 prevents it from indulging in thorough analysis and 

discussion of the constitutional issue at hand.168 

For instance, the House, in its 5th term, 3rd year and first session in 2017, has passed a decision 

on 8 cases up on a recommendation of the CCI for meriting constitutional interpretation, and it 

has also rejected some 21 appeal cases for not meriting constitutional interpretation within half a 

day. Simply put the House decided on issues of constitutionality of almost 30 cases in four hours 

duration. The practice shows that the Constitutional Interpretation and Identity Affairs Standing 

Committee often read the case with recommendations to the House for a final decision where the 

House often cast a vote for endorsing the recommendation of CCI. This is done with little 

deliberation on constitutional matters where acceptance of the recommendation will 

automatically becomes the final decision of the HoF on the matter. In general this shows that the 

fact that the large number of gathering in the House to deliberate on issue of constitutional matter 

created a hindrance for proper and thorough discussion on the cases which clearly shows the 

incompetency of the HoF to handle constitutional interpretation properly. 

 

 

 

Chapter Five 

Conclusion  

The discussion in this chapter has revealed that the Ethiopian approach to methods of 

constitutional interpretation lacks predictability even in some cases experiences inconsistencies 

                                                           
165 Ibid. 

166 Article 62 of the FDRE Constitution 

167 Article 67 (1) of the FDRE Constitution 

168 K. I. Vibhute (2014), Non-Judicial Review in Ethiopia: Constitutional Paradigm, Premise and Precinct, African 

Journal of International and Comparative Law, 22.1. pp. 120-139, Edinburgh University Press. P. 131 
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in the decisions of HoF in similar cases. The lack of and/or unable to develop a method of 

constitutional interpretation added to the existing problems. Moreover, the reasoning of the 

CCI/HoF, in almost all cases, is very brief and lack proper explanation and argumentation to 

reach at conclusions which clearly show lack of workable methodology.  

Furthermore, having failed to have a guide line on methodology of constitutional interpretation, 

the CCI and HoF acted in some occasions beyond their mandate which should have been decided 

by the court. This is evident in the Ato Tatek Hailemariam et. al vs. Ato Ayele Habteselasie case 

where it based ‘fighting corruption’ as a basis for its reasoning. It is also been revealed that the 

lack of well defined constitutional methodology resulted in the absence of a system to properly 

strike the right balance between the legal and political analysis. 

Lack of proper methodology of constitutional interpretation is also evident when constitutional 

rights are limited or suspended. The reasoning of CCI/HoF lacks in depth analysis of the alleged 

act of a legislative or executive against the essential elements of the limitation clause provided in 

those constitutional provisions. This is evident in CUD vs. Prime Minister Meles Zenawi Case 

and Ashenafi Amare et al vs. the Ethiopian Revenues and Customs Authority case where the 

legality and legitimacy of infringement of rights against constitutionally guaranteed rights. It is 

also revealed that lack of balancing and proportionality analysis has left the analysis of the issues 

to be overshadowed by the personal and/or political whims of the interpreters. 

It is interesting to observe the invocation of the ‘experience of countries’ as a basis of reasoning 

in Ato Wesen Alemu et. al vs. The Amhara National Regional State (ANRS) Justice Professionals 

Training Institute case. However, it is not clear how foreign countries experience is used in the 

reasoning. 

Moreover, the HoF failed to uphold its own laws with regard to giving final decisions within two 

years time from accepting the case and also relinquishes its mandate after it has been presented 

before it. Its institutional incompetence is exacerbated by the fact that its large number of 

gathering has hindered a thorough and in-depth debate over constitutional values and principles 

pertinent to the case. 
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Furthermore, the parties trust towards the CCI has been questioned by the fact that in certain 

cases, appellants often lodge a complaint over some members of the CCI not to sit over their case 

as they have already seen the case as FSC judge capacity.  

It has been revealed that unable to introduce the proportionality and balancing analysis in dealing 

with the limitation and possible interference of fundamental rights and freedoms enshrined in the 

constitution has resulted in the lack of proper analysis of the legality and legitimacy the 

interference or limitation concerned. This in turn resulted in the lack of certain level of 

predictability and transparency in the decisions of HoF so much so that it has failed to attain 

institutionalized reason in constitutional interpretation. 
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